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EXCEPTIONS,  BILL  OP. 

ANALYSIS. 

I.  HATTT&E,  FORK  AHD  CONTENTS. 


Nature  and  purpOMa  in  general,  H  1-3. 
B«qnisitaa  and  anfficiency  in  ganeml,  ||  4-6L 
VaUdity  In  general,  |  7. 
Statutory  proviaionSf  ||  S-IO. 
Bight  to  bUl,|  11. 

scatters  included  in  general,  IS  18-83. 
Incorporating  evidence  at  former  trial,  ||  24, 85. 
Incorporating  exMbits,  SI  26,  87. 
Incorporating  groonda  of  objection,  f  88. 
ITse  in  other  cases,  88, 30. 

Dnty  of  stenographer  to  famish  transcript,  S  31. 


XE.  SKm,B3ISNT,  SIGNING,  AND  FIUNG. 


Time  for  presentation,  allowance  and  filing,  H  38-41. 
——Commencement  of  running  of  UmltatlOB,  H  48-59. 
 Excuses  for  delay,  81  66-03. 

yresnmption  as  to  time,  f  S  04-67. 

 Bxtansloii  of  time,  IS  08-84. 

 BfTect  of  dehiy,  SI  85-98. 

Notice  of  presentment,  i  93. 

Sabmission  for  amendments,  S|  94-lOOa. 

Proposed  amendments,  |S  101-lOS. 

Effect  of  failure  to  propose  amendments,  ||  106, 107. 
Stipulations  as  to  allowance  or  settlsment,  ||  108, 109. 
Objections,  IS  110-117. 

 Waiver  of  objections,  SS  118-137. 

Authentication  by  clerk,  IS  138-168. 

 Sufflcieney,  |$  163-160. 

Settlement,  IS  161-170. 
Persons  authorised  to  settle, 

 Referee,  IS  171-174. 

 JTustiee  of  the  peace,  ||  175, 176. 

 County  Judge,  IS  177-188. 

—  Chairman  of  county  board,  IS  183,  184. 
■  ■  —  Judge  of  district  court,  S  185. 

 Trial  Judge  whose  term  has  expired,  1 186. 
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 Clerk  of  court,  |8  187-194. 

 Stlpuiatlon  authorizing  clerk  to  settle,  §$  195-202. 

Certificate  as  to  contents  by  Judge  or  referee,  3$  203-207. 

•  Sufficiency,  H  208-222. 

 ConcluBiTenesa,  §8  223-228. 

Amendment  or  oorreetiott,  88  229-243. 
Compelling  allowuice  or  settlement,  88  244-S48, 
Consideration  of  defective  bill,  88  249, 200. 
Effect  of  failure  to  procure  bill,  88  251, 252. 
niing,  88  253,  254. 


812 


Cboss-Referrnces. 
Necessity  of  bill  of  exceptions,  see  Ap- 
peal and  Error,  88  893-951. 

Abstract  as  sufficient,  see  Appeal  and  Er- 
ror. 58  1087-1089. 

Sufficiency  and  necessity  of  bill  of  excep- 
tion OQ  review  of  ruling  on  motion  for  con- 
tinuance, see  Continuance,  H  6S-11. 

In  criminal  prosecutions,  see  Criminal 
Lew,  88  997-1044. 

Transcript  on  appeal  from  determination 
ol  liquor  remonstrance,  see  Intoxicating 
Liquors,  88  189-191. 

I.  NATUBE,  FOBM  AND  CONTENTS. 
Nature  and  purposes  In  gensral. 

1.  (1886.)  The  purpose  of  a  bill  of  ex- 
ceptions Is  to  Identify  the  paper  or  Instru- 
ment and  designate  It  as  the  paper  or  In- 
strument used  on  the  hearing.  Graves  v. 
Scoville.  17  Neb.  693  C24  N.  W.  222). 

2.  (1894.)  Where,  upon  an  inspection  of 
the  bin  of  exceptions,  palpable  omissions 
appear,  and  the  bill  Is  so  Illegible  and  so 
unsystematlcally  arranged  that  an  Iqtelli- 
gent  examination  Is  impracticable,  the  su- 
preme court  will  upon  review  assume  that 
there  was  evidence  to  sustain  the  findings 
of  the  trial  court  upon  questions  of  fact. 
Badger  Lumber  Co.  v.  Maj/es,  38  Neb.  822 
(57  N.  W.  519). 

3  (1901.)  The  function  of  a  bill  of  ex- 
ceptions is  to  bring  Into  the  record  the 
facts  on  which  the  trial  court  decided  the 
questions  of  law  presented  for  review. 
State,  ex  rel.  Pienon,  v.  Fawcett,  2  Unof. 
243  (96  N.  W.  219). 

Bequlsites  and  sufflcieney  In  general. 

4.  (1895.)  A  bill  of  exceptions  should 
begin  with  a  proper  caption,  the  matter 

should  be  systematically  arranged,  and  the 
Judge  should,  by  reference,  identify  the  ex- 
hibits. Vaughn  v.  Crites.  44  Neb.  812  (62 
N.  W.  1098). 

5.  (1903.)  The  supreme  court  Is  under 
no  obligation  to  consider  a  bill  of  excep- 


tions which  Is  not  fairly  and  reasonably 
legible.    Hoy  v.  State,  69  Neb.  516  (96  N. 

W.  228). 

6.  ( 1896.)  The  provisions  of  section 
587a  of  the  code  of  civil  procedure  author- 
izing the  certification  of  the  original  bill 
of  exceptions  are  confined  to  proceedings 
In  the  supreme  court  reviewing  judgments 
of  district  courts.  The  original  bill  of  ex- 
ceptions cannot  be  certified  from  a  county 
court  to  the  district  court.  Sedgwick  v. 
Durham,  45  Neb.  86  (63  N.  W.  142). 

Validity  in  general. 

7.  (1899.)  The  validity  of  a  bill  of  ex- 
ceptions does  not  depend  upon  the  time 
within  which  a  motion  for  a  new  trial  is 
filed.  Nebratka  Hat.  Bank  v.  Pennoek,  69 
Neb.  61  (80  N.  W.  266). 

Statutory  proviaions. 

8.  (1886.)  The  statute  relating  to  bills 
of  exceptions  being  remedial  in  Its  nature 
win  be  liberally  construed.  Morehead  v. 
Adams,  18  Neb.  569  (26  N.  W.  242).  [Over- 
ruled.   Bcott  V.  Overall.  50  Neb.  144.1 

9.  (1888.)  The  provisions  of  the  code 
relating  to  bHis  of  exceptions  are  to  be  lib- 
erally construed.  Greenwood  v.  Cobbejf,  24 
Neb.  648  (39  N.  W.  833). 

10.  (1901.)  The  statute  relating  to  bills 
of  exceptions,  being  remedial  in  Its  nature, 
will  be  liberally  construed.  Williams  v. 
Miles,  62  Neb.  566  (87  N.  W.  315). 

Bight  to  bill. 

11.  ^  (1894.)  The  right  to  a  bill  of  ex- 
ceptions Is  not  implied  from  the  right  to 
prmecute  proceeciinRs  in  error,  and  a  bill 
of  exceptions  cannot  be  allowed  except  In 
pursuance  of  statutory  authority.  Hopkins 
V,  Scott.  38  Neb.  661  (57  N.  W.  391). 
Matters  included  in  general. 

Matters  which  must  be  brought  into  rec- 
ord by  bill  of  exceptions,  see  Appeal  and 
Error,  IX,  B. 

12.  (1881.)  Instructions,  motion  for  new 
trial,  and  all  matters  required  by  the  stat- 
utes to  be  filed  with  the  clerk  and  entered 
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upon  the  journal  of  the  court,  should  not 
be  embodied  In  a  bill  of  exceptlona.  Baton 
V.  Carmth.  IX  Neb.  231  (9  N.  W.  58). 

13.  (1881.)  Wbere  the  exception  Is  for 
the  admission  of  illegal  evidence  on  the  trial 
it  is  not  necessary  that  bill  contain  more 
of  the  testimony  than  is  necessary  to  ex- 
plain the  exc^Uon  taken.  DietHch»  v.  Lin- 
coln A  N.  R.  Co.,  12  Neb.  225  (10  N.  W. 
718). 

14.  (1887.)  Bills  of  exceptions  should 
contain  all  the  evidence  considwed  by  a 
court  in  the  trial  of  a  cause.  If  not,  It 
must  be  presumed  that  the  findings  of  the 
trial  court  on  questions  of  fact  are  cor- 
rect Aspinwall  V.  Sabin.  22  Neb.  78  (84 
N.  W.  72;  3  Am.  St  Rep,  268). 

15.  (1890.)  Whore  no  reply  Is  filed  be- 
low, a  certificate  of  the  trial  Judge  that  the 
new  matter  set  up  In  the  answer  was 
treated  as  denied  by  a  reply,  will,  not  be 
considered  by  the  supreme  court,  as  it  is 
neltbeP  an  amendniNit  of  the  record  nor  a 
supplement  to  the  bill  of  excepUons.  Lev 
V.  Miller,  28  Neb.  822  (45  N.  W.  174). 

16.  (1892.)  Where  it  appears  from  an 
Inspection  of  a  bill  of  exceptions  that  im- 
portant and  material  evidence  introduced 
on  the  trial  of  the  cause  has  been  omitted 
therefrom,  the  bill  of  excepUons  will  not  be 
considered  by  the  supreme  court  for  the  pur- 
poeee  of  determining  whether  the  verdict  is 
supported  by  the  evidence.  Schneider  v. 
Tombling,  34  Neb.  661  (52  N.  W.  283). 

17.  (1895.)  Where  objection  to  the  In- 
troduction of  a  written  Instrument  was  that 
it  had  been  altered,  and  the  copy  In  the  bill 
of  exceptions  did  not  show  such  alteration, 
an  affidavit  not  used  on  the  hearing  in  the 
district  court,  but  attached  to  the  record. 
Is  Incompetent  to  show  that  the  original 
Instrument  appeared  to  be  altered.  Chad- 
TOn  Banking  Co.  v.  Mahoney,  43  Neb.  214 

(61  N.  W.  594). 

18.  (1897.)  A  bill  of  eiceptiona  is  suf- 
ficient If  It  contains  all  of  the  record  of  the 
proceedings  to  be  reviewed  necessary  to 
explain  the  exception  taken.  Banford  v. 
Modine.  51  Neb.  728  (71  N.  W.  740). 

19.  (1899.)  A  bill  of  exceptions  may 
properly  include  a  record  of  events  trans- 
piring in  the  presence  of  the  court,  but  not 
formally  introduced  in  evidence.  State,  ex 
rel.  BanJcen"  Reterve  Life  Aaa'n,  v.  Scott, 
69  Neb.  499  (81  N.  W.  305). 

20.  (1899.)  The  rules  of  practice  of  the 
district  court  may  be  Incorporated  into 


the  bill  of  exceptions  without  being  formally 
introduced  in  evidence.  State,  ex  rel.  Bank- 
era'  Reserve  Life  Asa'n,  v.  Scott.  59  Neb. 
499  (81  N.  W.  305). 

21.  (1900.)  A  motion  to  vacate  a  sale, 
when  filed.  Is  a  part  of  the  record  and 
should  not  be  embodied  In  the  bill  of  ex- 
ceptions. Mandetl  v.  WeUin.  59  Neb.  699 
(82  N.  W.  6). 

22.  (1902.).  Matters  merely  in  the 
Judge's  mind,'  ind  which  were  In  no  way  a 
part  of  the  public  proceedings  at  a  hearing, 
are  not  properly  a  part  of  a  bill  of  excep- 
tions. State,  ex  rel  Cobb,  v.  Faweett,  63 
Neb.  523  (88  N.  W.  681). 

23.  (1902.)  A  bin  of  exceptious  may 
properly  Include  a  record  of  events  which 
took  place  In  the  presence  of  or  under  the 
direction  of  the  court  snd  matters  of  which 
the  court  took  Judicial  notice.  If  In  face 
considered  by  the  court  In  arriving  at  a 
decision,  although  not  formally  introduced 
In  evidence.  State,  ex  rel.  Cobb,  v.  Faweett. 
64  Neb.  496  (90  N.  W.  253). 

Inoorporating  evidence  at  former  trtaL 

24.  (1898.)  Where  there  have  been  two 
or  more  trials,  the  bill  of  exceptions  can- 
not, after  the  ruling  on  the  final  motion, 
reach  back  Indefinitely  and  bring  Into  the 
record  the  evidence  adduced  on  former 
trials.  State,  ex  rel.  Morton,  v.  DicMnton, 
56  Neb.  251  (76  N.  W.  543). 

25.  (1907.)  Where,  upon  the  final  hear- 
ing of  a  case,  the  trial  Judge  makes  an 
order  permitting  the  defendant  to  offer  the 
testimony  taken  at  a  former  trial,  and  af- 
terwards includes  the  evidence  so  taken 
in  the  bill  of  exceptions,  the  same  will  not 
be  stricken  from  the  record  In  the  supreme 
court.  Anthes  v.  Schroeder.  79  Neb.  355 
(11  N.  W.  593). 

Incorporating  exhibits. 

26.  (1899.)  Ballots  which  have  been 
used  in  evidence.  In  an  election  contest, 
can  be  made  part  of  a  bill  of  exceptions, 
though  not  physically  attached  to  such  bill 
at  the  time  of  the  settlement.  Mauck  v. 
Brown,  59  Neb.  382  (81  N.  W.  313). 

27.  (1901.)  Where  ponderous  articles, 
which  do  not  admit  of  physical  attachment 
to  the  record  proper,  are  part  of  the  evi- 
dence in  the  case,  are  referred  to  In  the 
bill  of  exceptions,  and  articles,  answering 
to  such  reference,  are  filed  In  the  supreme 
court  with  the  record  in  the  case,  and  pro- 
duced at  the  hearing,  bearing  the  marks  of 
identification  of  the  ofitdal  reporter  of  the 
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trial  court;  and  th«Ir  Identity  1b  nnehal- 
lenged,  save  in  the  course  of  the  argument, 
the  articles  produced  will  be  treated  as  a 
part  of  the  bill  of  exceptions.  O'Neill  v. 
Chicago,  R.  I.  d  P.  R.  Co.,  62  Neb.  368  (86  N. 
W.  1098). 

Incorporating  grounds  of  objection. 

28.  (1899.)  Grounds  oi  objection  to  a 
ruling,  order  or  judgment  which  do  not 
appear  In  the  record  may  be  brought  Into 
the  bill  of  exceptions  by  the  party  complain- 
ing, by  reducing  such  grounds  of  objection 
to  writing  and  asking  to  have  them  incor- 
porated Into  such  bill  of  exceptions.  State, 
ex  ret  Bankerg'  Reserve  In*.  Co.,  v.  Scott, 
59  Neb.  499  (81  N.  W.  306). 

TTae  in  other  cases. 

29.  (  1894.)  A  bill  of  exceptions  must 
contain  all  the  evidence  upon  which  ques- 
tions of  fact  are  to  be  determined,  a  refer- 
ence In  such  bill  to  evidence  to  be  found 
by  reference  to  another  bill  filed  in  an  in- 
dependent case  not  being  sufficient.  Loice  v. 
Riley,  41  Neb.  812  (60  N.  W.  96). 

30.  (1898.)  Solely  by  stipulaUon,  a  blU 
of  exceptions  in  one  case  cannot  be  made 
a  part  of  the  record  of  another  case,  even 
though  the  two  cases  be  between  the  same 
parties.  Murphy  v.  Warren  d  Co.,  65  Neb. 
220  (75  N,  W.  575). 

Duty  of  stenographer  to  fumiah  transcript. 

31.  (1896.)  Tbe  supreme  court  will  not 
make  an  order  on  a  stenographer  below  to 
prepare  a  transcript  of  evidence  for  a  b,ill 
of  exceptions  where  the  district  judge  made 
such  an  order  upon  condition  that  the  fees 
should  be  paid,  there  being  shown  neither  a 
compliance  with  the  order  nor  an  attempt 
to  review  it.  Argabright  v.  State,  46  Neb. 
822  (65  N.  W.  886). 

H.  SETTLEHENT,  SXaNINO,  AND 
FIUVO. 

Time  for  presentation,  allowance  and  fil- 
ing. 

32.  (1873.)  Exceptions  relating  to  in- 
structions given  to  a  jury  must  be  reduced 
to  writing  during  the  term  at  which  tbe 
trial  took  place.  Hotmea  v.  Wilhite,  3  Neb. 
147. 

33.  (1874.)  To  make  exceptions  to  the 
cbaige  of  the  court  to  the  jury  available  to 
the  party  excepting,  or  to  the  ruling  of  the 
court  In  the  refusal  to  give  instructions 
asked  for,  or  to  the  admission  of  testimony, 
the  exceptions  must  be  reduced  to  writing 


at  the  same  term  at  which  the  trial  took 
place.   Hughes  v.  Eellog,  3  Neb.  186. 

34.  (1876  )  In  vacation  a  Jud^e  has  no 
authority  to  allow  a  bill  of  exceptions.  And 
if  the  record  discloses  that  it  was  so  al- 
lowed, it  will  not  be  considered.  Mewie  v. 
Johnson  Harvester  Co.,  6  Neb.  217.  [Over- 
ruled.  State  V.  Weaver,  11  Neb.  165.] 

35.  (1882.)  The  same  procedure  is  to 
be  observed  In  preparing  a  bill  of  excep- 
tions in  an  equity  case  as  In  an  action  at 
law.  Vhling  v.  ScheUenberg,  12  Neb.  609 
(12  N.  W.  272). 

36.  (1891.)  In  a  term  case  in  a  county 
court  the  authority  to  prepare  a  bill  of  ex- 
ceptions, in  any  case  where  such  bill  Is 
authorized,  continues  during  the  entire  term 
without  any  order  of  the  judge  extending 
the  time,  and  he  may  sign  a  correct  bill  at 
any  time  before  tbe  term  closes.  Osl>orne 
V.  Canfield,  33  Neb.  330  (50  N.  W.  167). 

37.  (1893.)  Tbe  cause  was  tried  In  the 
district  court  on  the  17th  day  of  December, 

1889,  and  forty  days  were  given  to  reduce 
the  exceptions  to  writing.  The  term  of 
court  adjourned  without  day  Decemtwr  23, 
and  on  the  29th  day  of  the  following  montn 
tbe  trial  Judge,  on  a  showing  of  diligence, 
granted  an  extension  of  thirty  days'  addi- 
tional time  in  which  to  complete  and  serve 
a  bill  of  exceptions.  A  draft  of  the  bill  was 
served  on  the  attorneys  of  the  successfnl 
party  on  February  19,  1890.  Held.  That  the 
same  was  presented  in  time.  First  Nat. 
Bank  of  Denver  v.  Lowrey,  36  Neb.  290  (54 
N.  W.  568). 

38.  (1894.)  A  bill  of  exceptions,  to  be 
settled  by  the  clerk  upon  agreement  of  par- 
ties, must  be  acted  upon  by  suchrclerk  within 
the  time  fixed  by  statute,  or  within  the  time 
allowed  by  the  court  or  Judge  for  the  settle- 
ment of  such  bill  of  ezceptiona  ReyiMl4» 
v.  Deitz.  39  Neb.  180  (58  N.  W.  89). 

39.  (1894.)  Where  amendments  are 
proposed  to  a.  bill  of  exceptions,  the  draft  of 
the  bill,  with  the  proposed  amendments, 
must  be  presented  to  the  trial  judge  within 
ten  days  after  the  return  of  the  same  to 
the  party  seeking  the  allowance  of  the  bill, 
upon  five  days'  notice  to  the  adverse  party 
or  his  attorney  of  record  of  tbe  time  and 
place  of  such  presentation.  Bchields  v.  Hor- 
bach.  40  Neb.  103  (58  N.  W.  720).  [Over- 
ruled.   State  V.  Scott,  53  Neb.  671.] 

40.  (1898.)  Where  forty  days  are  given 
to  prepare  a  bill  of  exceptions,  the  draft 
of  the  bill  and  proposed  amendments  arc 
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submitted  to  the  trlat  Judge  in  time  it  pre- 
sented to  him  within  sixty  days  after  the 
flnal  adjournment  of  the  terms  at  which 
the  decision  was  rendered,  although  more 
than  ten  days  after  the  draft  is  returned 
to  the  party  seeking  its  allowance.  The 
third  dirlalon  of  the  syllabua  in  8thield$ 
V.  Borbach,  40  Neb.  103,  disapproved.  State, 
ex  rel.  Medtand,  v.  Scott,  53  Neb.  571  (74 
N.  W.  35). 

41.  (1900.)  Where  no  order  la  made 
fixing  a  time  (or  preparing  a  bill  of  ex- 
e^tms  including  the  evidence  adduced 
on  tbe  hearing  of  a  motion  to  set  aside  a 

default  and  vacate  a  decree,  such  bill  must 
be  served  within  fifteen  days  from  the  final 
adjournment  of  the  term  at  which  tbe  mo- 
tion waa  determined.  State,  ec  rel.  Firtt 
Vof.  Bank  of  PlattamoittX,  v,  Aomaey,  60 
Neb.  1»1  (82  N.  W.  625). 

■       Commeneememt  of  mnning  of  limita- 
tion. 

42.  (1881.)  Under  act  of  1877,  page  11, 
a  bill  of  exceptions  might  be  prepared  with- 
in the  time  limited  from  the  adjournment  of 
the  court  sine  die.  [This  is  now  sUtute 
law  by  amendment  of  1881.  Comp.  Stat., 
571.]  State,  ex  rel.  Odiew,  v.  Weaver,  11 
Neb.  163  (8  N.  W.  386). 

43.  (1884.)  Where  a  trial  is  had  and 
verdict  returned,  a  party  excepting  must 
reduced  his  exceptions  to  witttlng  within 
tbe  time  fixed  by  law  after  the  close  of  the 
term  at  which  the  trial  was  had,  and  the 
continnanee  of  the  hearing  of  the  motion 
for  a.  new  trial  to  a  aabseqnent  term  will 
not  attend  tbe  time  in  which  to  prepare 
t  bill  of  exceptions.  XXmotm  v.  Shenoimt 
16  Neb.  129  (20  N.  W.  26). 

44.  (1886.)  When  pending  tbe  prooesd- 
big  on  a  motion  for  a  new  trial  a  remlttl' 
tor  Is  entered  and  tbe  motion  oTerruled, 
the  statutory  time  may  be  had  In  vblch  to 
prepare  the  bill  of  exceptions  after  the  re- 
mittitur. Dodge  V.  Runele,  20  Neb.  33  (28 
N.  W.  849).  [Ovemiled.  City  Of  Seward  v. 
Ktenk,  27  Neb.  61&0 

46.  (1886.)  By  section  Sll  of  tbe  dTll 
code  the  time  within  which  a  t>lll  of  ex- 
ceptions is  to  be  prepared  begins  to  run 
from  tbe  final  adjournment  of  the  district 
ooarL  yyce  v.  Shaffer,  20  Neb.  607  (30  N. 
W.  »43). 

46.  (1889.)  A  jury  trial  was  bad  In  the 
district  court  at  tbe  March  term  thereof, 
1888,  the  verdict  being  returned  on  the  7th 
day  of  the  month.  Within  three  days  there- 


after plaintiff  in  error  filed  a  motion  for  a 
new  trial.  On  the  30th  of  April  the  court 
adjourned  sine  die.  without  having  passed 
upon  the  motion  for  a  new  trial.  The  next 
regular  term  convened  on  the  28th  day  of 
May,  tbe  same  year.  On  tbe  SOth  day  of 
July  tbe  motion  for  a  new  trial  waa  aigued 
and  submitted  to  tbe  court  and  on  August  6 
it  was  overruled.  On  the  26th  day  of  Sep* 
tember  a  bill  of  exceptions  was  served  on 
defendant  In  error,  who  returned  it  October 
11  without  suggestion  of  amendment,  and 
on  the  same  day  filed  a  protest  with  tbe 
judge  against  tbe  allowance  ot  tbe  bilL  On 
motion  to  quash  It  was  held,  that  tbe  bill 
was  not  served  upon  defendant  In  wror 
within  the  time  required  by  section  311  of 
the  civil  code,  and  the  motion  was  sus- 
tained. Citv  of  Seward  v.  Klenk,  27  Neb. 
615  (43  N.  W.  407). 

47.  (1892.)  When  a  cans*  Is  tried  to  the 
court  without  the  intervention  of  a  jury, 
at  one  term  ot  the  district  court,  and  taken 
under  advisement,  and  final  decree  rendered 
at  a  subsequent  term  of  said  court,  the  time 
for  settling  a  bill  of  exceptions  logins  to 
run  from  the  close  of  the  term  of  which 
the  decision  was  rendered.  State,  ex  rel. 
Cochran,  v.  Bopewell,  36  Neb.  822  (U  N. 
W.  990). 

48.  (1892.)  The  time  within  which  a 
party  must  prepare  and  serve  a  bill  of  ex- 
ceptions begins  to  run  from  the  Anal  ad- 
journment of  tbe  term  ot  court  at  which  tbe 
cause  was  decided,  and  not  from  the  date 
of  the  formal  entry  ot  tbe  judgment  by 
tbe  clerk  upon  the  journal.  Bicket  v.  But- 
cher, 35  Neb.  761,  distinguished.  State,  ex 
Tel.  Cochran,  v.  Bopewelt,  36  Neb.  822  (63 
N.  W.  990). 

49.  (1894.)  Tbe  time  tor  preparing  and 
serving  a  bill  of  exceptions  preserving  the 

evidence  introduced  on  a  hearing  of  a  pre- 
liminary motion,  where  no  time  is  given  to 
reduce  the  exceptions  to  writing,  begins  to 
run  from  the  final  adjournment  of  tbe  term 
of  court  at  which  the  decision  upon  the  mo- 
tion was  made,  and  not  from  the  close  of 
the  term  at  which  the  final  judgment  in  the 
case  was  rendered.  Schieldt  v.  Horbach,  40 
Neb.  103  (58  N.  W.  720). 

50.  (1895.)  By  virtue  of  section  311  of 
the  code  of  civil  procedure  and  the  order  of 
tbe  court  the  plidntllt  in  error  was  required 
to  present  bis  proposed  bill  of  exceptions  to 
the  trial  judge  (or  settlement  within  sixty 
days  after  the  adjournment  sine  die  of  the 
term  of  court  at  which  the  motion  for  a 


Digitized  by 


EXCEPTIONS,  BILL  OF. 


160 


new  trial  was  overruled  and  judgment  ren- 
dered. Conway  V.  Orimes,  46  Neb.  288  (64 
N.  W.  971), 

51.  (1896.)  Wliere  a  trial  has  been  bad 
and  a  motion  for  a  new  trial  sustained,  the 
time  for  preparing  a  bill  of  exceptions  em- 
bodying the  evidence  on  that  trial  is  fixed 
at  the  lat^t  by  the  term  at  which  the  mo- 
tion tor  a  new  trial  was  sustained,  and  not 
by  the  term  at  which  final  Judgment  was 
rendered,  or  at  which  a  new  trial  was  had, 
or  a  new  trial  after  such  second  trial  de- 
nied, state,  ex  rel.  Marrow,  v.  Ambroge,  47 
Neb.  235  (66  N.  W.  306). 

5S.  (1898.)  Assuming,  but  not  deciding, 
that  the  alienee  from  the  county  of  botil 
trial  judge  and  clerk  during  the  period 
within  which  a  proposed  bill  of  exceptions 
should  have  been  presented  for  settlement 
excused  a  failure  to  have  it  settled  within 
that  time,  still  the  statutory  time  began  to 
run,  under  that  assumption,  from  the  time 
of  the  Judge's  return,  and  he  was  not  au- 
thorized to  allow  the  bill  when  It  was  not 
presented  for  more  than  ten  days  after  his 
return.  Supreme  Tent  of  the  Knights  of 
the  Maccabeet  v.  Krtig,  54  Neb.  688  (74  N. 
W.  1104). 

53.  (1898.)  If  there  be  no  motion  for  a 
new  trial,  as  In  equity  cases,  the  bill  must 
be  served  within  fifteen  days  from  the  final 
adjournment  of  the  term  at  which  judg- 
ment Is  rendered.  State,  ex  rel.  Morton,  v. 
DicWiwon,  66  Neb.  251  (76  N.  W.  643). 

54.  (1898.)  Where  no  order  Is  made  ex- 
tending the  time,  a  bill  of  exceptions.  In- 
cluding the  evidence  given  on  the  trial  of 
a  case,  must  be  served  within  fifteen  days 
from  the  final  adjournment  of  the  term  at 
which  the  motion  for  a  new  trial  Is  ruled 
on.  State,  ex  ret.  Morton,  v.  Dickinaon,  56 
Neb.  251  (76  N.  W.  543). 

55.  (1899.)  The  time  for  settling  a  bill 
of  exceptions  containing  the  QTldence  on  a 
bearing  of  an  application  for  an  interlocu- 
tory order  begins  to  run  from  the  final  ad- 
journment of  the  term  at  which  the  order 
complained  of  is  made.  State,  ex  rel.  Ken- 
Oatt,  V.  Dickinson,  58  Neb.  56  (78  N.  W. 
382). 

Excuses  for  delay. 

66.    (1878.)    When  a  bill  of  exceptions  is 

properly  presented  to  a  judge  for  his  sig- 
nature within  sixty  days  from  the  rising 
of  the  court,  it  Is  no  cause  for  dismissing 
an  action  that  the  bill  was  signed  after 


the  expiration  of  sixty  days  from  that  time. 
Lcighton  d  Brown  v.  Stuart,  8  Neb,  96. 

57.  (1881.)  Where  the  adverse  party 
permits  the  bill  of  exceptions  to  lie  in  bis 
office  and  makes  no  amendments,  thus  pre- 
venting Its  being  filed  within  the  proper 
time,  he  cannot  seek  to  have  the  same 
quashed  for  being  filed  out  of  time.  Deck 
V.  Smith,  12  Neb.  205  (10  N.  W.  705). 

58.  (1886.)  Where  a  bill  of  exceptions 
with  certain  proposed  amendments  of  the 
adverse  party  was  submitted  to  a  judge  for 
his  signature,  and  held  by  blm  in  an  ap- 
parent effort  to  have  the  attorneys  agree 
upon  certain  points,  and  was  signed  after 
more  than  six  months  had  elapsed  from 
the  entering  of  the  decree,  the  party  was 
not  thereby  deprived  of  the  ris^t  of  appeal. 
Parker  v.  Euhn,  19  Neb.  394  (27  N.  W.  399). 

59.  (1887.)  The  law  relating  to  the  time 
in  which  bills  of  exceptions  are  to  be  pre- 
pared is  to  be  liberally  construed,  and  where 
a  court  reporter  is  unable  to  prepare  the 
bill  within  -eighty  days  from  the  adjourn- 
ment of  the  court  sine  die,  the  fault  not  be- 
ing that  of  the  plaintiff  in  error,  the  bill 
should  be  signed  and  made  a  part  of  the 
record.  Richards  v.  State,  22  Neb.  145  (34 
N.  W.  346)  [Overruled.  49  Neb.  851;  53 
Neb.  253;  1  Unof.  805];  (1891)  State  ex  ret. 
Downing,  v.  Gaslin,  32  Neb.  291  (49  N.  W. 
353). 

60.  (1890.)  A  bill  of  exceptions  was  duly 
presented  to  the  judge  before  whom  the 
case  was  tried,  and  as  no  objections  or 
amendments  were  offered  thereto,  and  he 
was  about  to  hold  court  in  the  county  where 
the  case  had  been  tried,  he  carried  the  bill 
with  him,  and  on  arriving  at  the  court  room 
signed  the  same  and  left  It  on  the  lawyers' 
table  therein,  one  end  of  which  seemed  to 
be  occupied  with  papers  and  records.  One 
of  the  appellant's  attorneys  coming  into 
court,  the  Judge  stated  to  him  that  he  had 
signed  the  bill  and  left  it  on  the  table.  The 
attorney,  however,  made  oath  that  he  did 
not  understand  the  judge  and  did  not  know 
that  the  bill  had  been  signed  and  returned. 
The  bill  was  removed  by  some  one  and 
placed  among  the  clerk's  papers  and  was 
covered  up  and  found  months  afterwards 
by  him,  after  diligent  search.  On  a  motion 
being  filed  to  dismiss  the  appeal  because 
not  taken  In  six  months,  held,  that  the  time 
while  the  bill  was  thus  mislaid  would  be 
deducted  from  the  time  Intervening  be- 
tween the  rendition  of  the  judgment  and 
the  filing  of  the  transcript  in  the  supreme 
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court  AUis  V.  Xewman.  29  Neb.  207  (45  N. 
W.  621.)  [Overruled.  StuU  v.  Cats  County, 
61  Neb.  760.] 

61.  (1892.)  Where  a  motion  was  made 
to  quash  the  bill  of  exceptions  because  not 
presented  to  and  signed  by  the  judge  with- 
in tbe  time  fixed  by  law,  it  appeared  that  the 
bill  had  been  presented  to  one  of  the  attor- 
neys lor  the  defendant  in  error  within  the 
time  fixed  by  statute;  that  such  attorney 
had  retained  the  bill  for  a  long  time  and 
that  the  delay  in  presenting  the  bill  to  the 
judge  for  his  signature  was  caused  by  such 
attorney  r«Uinlng  the  bill;  held,  that  such 
default  could  not  be  assigned  as  a  reason 
for  quashing  tbe  bill  and  that  the  motion 
would  be  overruled.  Meyer  <t  Raaplct  v. 
Fagan,  34  Neb.  184  (51  N.  W.  753). 

62.  (1886.)  The  fact  that  the  party  ex- 
cepting has  been  diligent,  and  the  delay  was 
caused  by  the  default  of  the  reporter  in 
preparing  a  transcript,  does  not  authorize 
the  submission  of  a  bill  after  the  expira- 
tion of  the  time  fixed  by  law.  Horbach  v. 
City  of  Omaha,  49  Neb.  851  (69  N.  W.  121) ; 
(1897>  Mathewt  v.  MuJforA,  53  Neb.  252 
(73  N.  W.  661), 

63.  (1898.)  The  fact  that  the  defendant 
In  error  held  the  proposed  bill  longer  than 
the  law  permitted  did  not  excuse  a  subse- 
quent default  by  the  plaintiff  in  error.  Su- 
preme Tent  of  the  Kniohtt  of  the  Maceor 
beet  V.  Kreig.  54  Neb.  688  (74  N.  W.  1104). 

Presnmption  as  to  time. 

64.  (1878.)  When  It  does  not  appear  at 
what  time  a  bill  of  exceptions  was  pre- 
sented to  a  judge  for  his  signature.  It  will 
be  presumed  to  have  been  presented  with- 
in the  period  required  by  the  statute.  Leigh- 
ton  A  Broum  v.  Stuart,  8  Neb.  96. 

65.  (1885.)  Where  the  transcript  shows 
that  a  bill  of  exceptions  was  taken  during 
the  trial  of  an  action  of  forcible  entry  and 
detainer.  It  will  be  presumed  to  have  been 
prepared  at  that  time,  although  not  signed 
till  a  few  days  afterwards.  Smith  v.  Kaiaer, 
17  Neb.  184  (22  N.  W.  368). 

66.  (1888.)  A  bill  of  exceptions  will  not 
be  dismissed  upon  the  ground  that  it  was 
not  presented  to  trial  Judge  for  his  settle- 
ment and  allowance  within  ten  days  from 
its  T«tnm  to  the  party  seeking  allowance 
of  bill  by  opposite  party,  unless  It  shall  ap- 
pear that  bill  was  not  presented  to  such 
judge  within  fifteen  days,  or  such  addi- 
tional time,  not  exceeding  forty  days  from 
the  adjournment  of  the  court  sine  die,  as 


might  have  been  allowed  by  the  court,  and 
twenty  days  additional,  making,  In  a  case 
of  full  extension  of  the  time  allowed  for 
the  completion  of  the  bill,  sixty  days  In 
all.  Sherwin  v.  O'Connor,  23  Neb.  221  (36 
N.  W.  491). 

67.  (1890.)  Where  there  Is  nothing  in 
the  reccrd  to  show  when  the  trial  court 
adjourned,  bill  will  be  presumed  to  have 
been  presented  in  time.  Warren  v.  BroKu, 
31  Neb.  8  (47  N.  W.  633). 

— —Sxtenaion  of  tine. 

Application  for  time  to  prepare  as  ap- 
pearance, see  Appearance,  H  46.  47. 

68.  (1879.)  The  statute  allows  a  party 
excepting,  fifteen  di^rs  from  the  rising  of 
the  court,  in  which  to  prepare  and  submit 
to  the  adverse  party  a  bill  of  exceptions. 
If  longer  time  is  desired,  the  cour-t  may  ex- 
tend the  time  not  exceeding  forty  days  from 
the  rising  of  the  court.  PHrst  Nat.  Bank 
of  Omaha  v.  Bartlett,  8  Neb.  319;  (1880) 
Jefferson  County  v.  Saxon,  10  Neb.  14  (4 
N.  W.  309);  (1888)  State,  ex  rel.  Covey, 
V.  Gaslin.  25  Neb.  71  (40  N.  W.  601). 

69.  (1886.)  Where  an  order  of  the  dis- 
trict court  extended  the  time  forty  days 
from  the  adjournment  of  the  court  In  which 
to  "present"  a  bill  of  «iceptiona,  held,  to 
mean  the  time  within  which  to  prepare  the 
bill  and  present  the  same  to  the  adverse 
party  or  bis  attorney.  Morehead  v.  Adams, 
18  Neb.  569  (26  N.  W.  242). 

70.  (1888.)  When  a  Judge  decides  upon 
tbe  evidence  before  him  that  the  party 
seeking  a  bill  of  exceptions  has  made  a 

"due  showing  of  diligence"  in  the  prepara- 
tion of  the  bill,  and  therefore  extends  the 
time  in  which  to  prepare  the  same,  the  su- 
preme court  will  not  review  the  evidence  on 
which  such  extension  was  granted  for  the 
purpose  of  determining  whether  the  show- 
ing was  flufllcient.  Greenwood  v.  Cobbey,  24 
Neb.  ?48  (39  J^.  W.  833). 

71.  (1888.)  Where  time  to  prepare  bill 
is  extended.  It  is  not  necessary  to  preserve 
the  evidence  on  which  such  extension  was 
granted;  nor  Is  such  order  subject  to  re- 

view.    Greenwood  v.  Cobbey,  24  Neb.  648 

(39  N.  W.  833). 

72.  (1891.)  Where,  after  a  verdict  has 
been  returned  in  the  district  court,  the 
Judge  of  another  district  who  tried  the 
cause  ceased  to  preside  and  returns  to  his 
own  district,  before  the  motion  for  a  new 
trial  is  heard  and  determined,  the  motion 
may  be  passed  upon  by  the  court  where  the 
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cose  Is  pending  where  the  Judge  of  that 
dlBtrtct  Is  Bitting,  and  the  court  has  au- 
thority to  allow  not  exceeding  forty  dajrs 
from  the  adjournment  of  the  term  to  pre- 
pare and  serve  the  btll  of  exceptions.  State, 
ex  rcl.  Dotpning,  v.  Oaalin,  32  Neb.  291  (49 
N.  W.  353). 

73.  (1891.)  Where  a  district  court  has 
given  a  party  forty  days  from  the  adjourn- 
ment of  a  term  to  reduce  his  exceptions  to 
writing,  the  judge  has  authority  to  extend 
the  time  in  which  to  prepare  and  serve  a 
bill  of  exceptiODB,  for  a  period  not  exceed- 
ing forty  days  additional,  when  It  appears 
that  the  party  seeking  the  bill  has  used  due 
diligence.  Such  power  exists,  notwithstand- 
ing the  period  first  allowed  expired  bc^fore 
application  for  an  extension  of  time  was 
made.  McDonald  v.  McAlliater,  32  Neb.  614 
(49  N.  W.  377). 

74.  (1891.)  Notice  of  application  for  ad- 
ditional time  to  prepare  and  serve  a  bill  of 
exceptions,  Is  not  essential.    ircZ>onaId  v. 

McAllister.  32  Neb.  514  (49  N.  W.  377): 
(1893)  First  Nat.  Bank  of  Denver  v.  Lov 
rey.  36  Neb.  290  (54  N.  W.  568);  (1899) 
Hunter  v.  Union  Life  Int.  Co.,  58  Neb.  198 
(78  N.  W.  516). 

75.  (1891.)  The  code  authorizes  the 
court  to  grant  forty  days  from  the  final  ad- 
journment of  the  court  In  which  to  pre- 
pare a  bill  of  exceptions.  If  this  time  Is 
Inaufllclent,  the  court,  op  a  Judge  thereof, 
may  extend  the  time  In  which  to  prepare 
such  bill  an  additional  forty  day&  It  the 
Judge  before  whom  the  cause  was  tried  is 
absent  from  his  district,  another  judge  of 
the  same  district,  where  there  are  two  or 
more,  may  make  an  order  extending  the 
time.  Payne  v.  /ones,  88  Neb.  260  (50  N. 
W.  8). 

76.  (1892.)  The  district  Judge,  by  over- 
ruling a  motion  to  correct  the  record  to 
make  It  show  that  the  time  to  prepare  a 
bin  of  exceptions  had  been  extended  forty 
days,  in  effect  held  that  no  such  order  had 
been  made,  and  the  signing  of  a  bill  by  him 
within  the  time  named  was  without  author- 
ity. Gray  v.  ElbUnff,  35  Neb.  278  (63  N. 
W.  68). 

77.  (1893.)  On  the  granting  of  an  or- 
der extending  the  time  for  preparing  and 
serving  a  bill  of  exceptions,  the  proper  prac- 
tice is  to  file  the  same  with  the  clerk  of  the 

district  court.  First  Nat.  Bank  of  Denver 
V.  Loicrey.  36  Neb.  290  (54  N.  W.  568). 

78.  (1895.)    A  motion  for  the  extension 


of  time  to  prepare  and  serve  a  bill  of  ex- 
ceptions may  be  overruled  where  the  appli- 
cant has  not  been  diligent.  Stein  v.  Van- 
nice,  41  Neb.  132  (62  N.  W.  464). 

79.  ( 1896. )  An  application  for  addi- 
tional extension  of  time  to  prepare  a  bill 
of  exceptions  should  be  addre.ssed  to  the 
judge  to  whose  ruling  exception  was  taken, 
such  extension  by  another  Judge  being  in- 
effective. Hanscom  v.  Lantry,  48  Neb.  665 
(67  N.  W.  762). 

80.  (1896.)  An  Inability  to  submit  the 
bill  to  the  adverse  party  or  his  attorney, 
on  account  of  absence  of  the  latter,  the 
party  proposing  the  bill  having  been  dili- 
gent, would  undoubtedly  be  good  cause  for 
extending  the  time,  and  the  rights  of  both 
parties  would  thereby  be  saved.  Lancaster 
County  Bank  v.  OilHlan,  49  Neb.  165  (68 
N.  W.  362). 

81.  (1896.)  Section  311  of  the  code  of 
civil  procedure  fixes  and  limits  the  time 
within  which  proposed  bills  of  exceptions 
may  be  submitted  to  the  adverse  party.  In 
the  absence  of  any  order,  the  party  except- 
ing has  tor  this  purpose  fifteen  days  from 
the  .adjournment  sine  die  of  the  term  at 
which  judgment  is  rendered  or  at  which  a 
motion  for  a  new  trial  is  ruled  on.  The 
court  may  in  its  discretion  allow  additional 
time,  not  exceeding  forty  days  from  such 
adjournment.  Vpon  due  showing  of  dili- 
gence, and  not  otherwise,  the  Judge  who 
tried  the  cause  may  further  extend  the 
time,  but  not  beyond  forty  days  additional. 
Horbach  v.  City  of  Omaha,  49  Neb.  851  (69 
N.  W.  121). 

82  (1899.)  An  order  refusing  to  extend 
the  time  fOr  preparing  a  bill  of  exceptions 
cannot  be  reviewed  where  Uie  order  does 
not  appear  of  record.  Doolittle  v.  American 
Nat.  Bank,  68  Neb.  464  (78  N.  W.  926). 

83.  (1904.)  The  trial  court  has  do  au- 
thority to  extend  the  time  for  preparing- 
and  serving  a  bill  of  exceptions  more  than 
eighty  di^  from  the  adjournment  of  the 
term  at  which  the  cause  was  tried,  motion 
for  new  trial  overruled  and  judgment  en- 
tered. A  bill  allowed  In  violation  of  this 
provision  of  the  statute  will  he  quashed 
upon  motion  duly  made  In  the  supreme  court. 
Stock  V.  Luebhen,  72  Neb.  254  (100  N.  W. 
307). 

84,  (1904.)  Where  an  ex  parte  order  ex- 
tending the  time  for  the  presentation  of  a 
bill  of  exceptions  has  been  found  upon  a 
hearing  to  have  been  wrongfully  and  fraud- 


Digitized  by 


185 


EXCEPTIONS.  BILL  OF. 


194 


alently  obtained,  a  district  Judge  may  set 
the  order  aside,  and  refuse  to  settle  and  al- 
low the  bill  because  not  presented  within 
the  statutory  time.  In  such  case  he  will  not 
be  compelled  by  mandamus  to  settle  and 
aUow  the  bill.  Btate,  ex  r«I.  PHtechau,  v. 
Soniborger.  72  Neb.  615  (101  N.  W.  841). 

 Effect  of  delay. 

(1871.)    U  the  bill  of  exceptions  be 


85. 


not  reduced  to  writing  and  tendered  during 
the  term  at  which  the  trial  Is  had.  It  will 
be  disregarded.  Monroe  v.  Sllntrt,  1  Neb. 
174. 

86.  (1884.)  When  a  proposed  bill  of  ex- 
ceptions is  not  served  upon  the  adverse 
party  within  forty  days  after  the  adjourn- 
ment of  the  district  court— that  being  the 
time  allowed  for  such  service — the  Judge  of 
the  district  conrt  has  no  authority  to  sign 
and  allow  such  bill  over  the  protest  of  the 
party  against  whom  the  bill  is  sought  to  be 
used,  and  such  bill  of  exceptions  will,  on 
motion,  be  stricken  from  the  files  of  the  su- 
preme court  Birdsall,  Son  d  Co.  v.  Carter, 
16  Neb.  422  (20  N.  W.  287). 

87.  (1886.)  A  motion  to  quash  a  bill 
of  receptions  because  not  reduced  to  writ- 
ing within  the  time  required  by  law  will 
be  overruled  unless  the  date  of  the  adjourn- 
ment of  the  district  conrt  Is  shown  by  the 
record.  Jfjfee  v.  Shaffer,  20  Neb.  607  (80 
N.  "W.  943). 

88.  (1889.)    The  decision  of  the  district 
court  was  made  March  9.  1889,  the  motion 
for  s  new  trial  being  overruled  on  the  same 
day.  Court  adjourned  tine  die  on  the  16tb 
day  of  the  same  month  without  granting  an 
extension  of  time  within  vhlcb  to  prepare 
and  serve  a  bill  of  exceptions.   On  the  ■18tb 
day  of  April,  and  more  than  fifteen  days 
After  the  final  adjournment  of  court,  the 
bill  of  exceptions  was  served  upon  defend- 
ant 1q  eiTor,  who  refused  to  acknowledge 
service  on  account  of  the  expiration  of  time. 
On  the  22d  day  of  May  plaintiff  in  error 
notified  defendant  in  error  to  appear  forth- 
with before  the  Judge  of  the  district  conrt 
before  whom  the  case  wm  tried  and  show 
cause  against  the  allowance  of  the  bill.  On 
that  day  the  Judge  refused  "to  correct  the 
record"  so  as  to  make  It  appear  that  the  ad- 
ditional time  was  granted,  but  signed  the 
bill,  giving  as  a  peaaon  therefor  that  the  at- 
torney for  plaintiff  in  error  was  laboring 
under  the  wrong  impression  that  an  exten- 
sion had  been  granted.    It  was  held,  that 
the  Judge  had  no  authority  to  sign  the  bin, 
and  upon  the  motion  of  plaintiff  in  error 


the  exceptions  were  quashed.  Oreenwood  v. 
Craig,  27  Neb.  669  (43  N.  W.  427). 

89.  (1890.)  A  bill  of  exceptions  when 
signed  by  trial  Judge  long  after  time  fixed 
by  law,  will  be  considered  by  supreme  court 
solely  to  determine  Bufflclency  of  evidence; 
alleged  errors  at  trial  will  not  be  reviewed. 
City  of  SetDard  v.  Klenck.  30  Neb.  775  (47 
N.  W.  85). 

90.  (1895.)  A  motion  to  quash  the  bill  of 
exceptions  because  not  presented  to  the  trial 
Judge  for  settlement  wttbln  the  time  re- 
quired by  law  should  be  sustained.  Con- 
way V.  GHmea.  46  Neb.  288  (64  N.  W.  971). 

91.  (1897.)  A  pariy  seeking  a  bill  of  ex- 
ceptions presented  bis  proposed  bill  to  the 
adverse  party  or  his  attorney  for  amendment 
subsequent  to  the  expiration  of  the  time 
fixed  by  law  and  the  order  of  the  trial  Judge, 
and  objection  to  the  allowance  of  the  bill, 
on  that  ground,  was  distinctly  made  to  the 
trial  Judge  before  the  same  was  settled  and 
allowed,  which  objection  was  renewed  at  the 
earliest  opportunity  In  the  appellate  court, 
and  prior  to  the  briefing  of  the  cause  on  the 
merlU.  Held,  That  the  bill  should  be 
quashed.  Trumble  v.  TrumWe,  50  Neb.  332 
(69  N.  W.  968). 

92.  (1903.)  In  case  of  a  failure  to  re- 
turn a  bill  of  exceptions  within  the  statutory 
time,  proceedings  In  error  may  be  com- 
menced on  the  return  of  the  bill  of  excep- 
tions, and  a  motion  to  dlnnlss  the  case  or 
quash  the  bill,  made  by  the  party  whose 
fault  or  misconduct  caused  the  delay,  will 
be  overruled.  Baxton  v.  Harrington,  68  Neb. 
446  (94  N.  W.  605). 

Hotice  of  presentment. 

93.  (1893.)  Where  no  amendmente  are 
proposed  to  a  bill  of  exceptions,  no  notice  of 
the  presentation  of  the  bill  to  the  Judge  for 
allowance  Is  required  to  be  served  on  the  ad- 
verse party.  First  yat.  Bank  of  Denver  v. 
Lotorey,  36  Neb.  290  (64  N.  W.  568);  (1899) 
Hunter  v.  Union  lAfe  Ina.  Co.,  58  Neb.  198 
(78  N.  W.  516). 

Sttbmlsaion  for  amendments. 

94.  (1879.)  Within  ten  days  from  the 
expiration  of  the  time  fixed  by  statute,  or 
the  order  of  the  court  for  preparing  the  bill 
and  submitting  It  to  the  adverse  party.  It 
must  he  returned  to  the  party  seeking  the 
Mil.  with  the  proposed  amendments.  If  any. 
And  the  party  excepting  has  ten  days  after 
the  fXDiration  of  the  time  fixed  by  law  for 
the  return  of  the  bill  to  him  in  which  to 
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present  the  bill  to  the  judge  for  his  ap- 
proval and  signature.  First  Sat.  Bank  of 
Omaha  v  Bartlett,  8  Neb.  319;  (1888)  State, 
ex  rel.  Covey,  v.  Oaslin,  25  Neb.  71  (40  N. 
W.  601.) 

95.  (1882.)  Where  a  bill  of  exceptions 
was  signed  without  being  submitted  to  ad- 
verse party  tor  examination  and  araeod- 
ment,  a  motion  to  quash  the  same  was  sus- 
tained. VhUna  V.  Schellenberg,  12  Neb.  609 
(12  N.  W.272);  (1882)  Howard  v.  Lamaater, 
13  Neb.  221  (18  N.  W.  211);  (1884)  Madaen 
V.  Norfolk  Mill  Co.,  15  Neb.  644  (19  N.  W. 
636). 

96.  (1882.)  It  there  Is  no  receipt  or 
other  evidence  In  the  record,  an  aflldavit 
stating  the  delivery  of  the  bill  to  the  adverse 
party  must  show  when  and  to  whom  the  bill 
was  delivered.  Hoicard  v.  Lantaster,  13  Neb. 
221  (18  N.  W.  211). 

97.  (1892.)  In  appeal  cases,  where  the 
Interests  of  the  parties  plaintiff  or  defend- 
ant are  so  connected  that  the  appeal  neces- 
sarily will  bring  up  the  entire  record,  the 
failure  to  serve  the  bill  of  exceptions  on 
some  of  such  parties  will  not  be  cause  for 
quashing  the  bill.  Reynolds  v.  Dietz,  34 
Neb.  265  (51  N.  W.  747). 

98.  (1892.)  Where  there  are  two  or  more 
principal  defendants  against  whom  the 
plaintiff  is  seeking  to  enforce  a  claim,  there 
being  no  particular  controversy  between 
them,  service  of  the  bill  of  exceptions  upon 
one  of  such  defendants  or  his  attorney 
within  the  time  fixed  by  statute  will  be 
suffleient.  Crane  v.  Keck,  3S  Neb.  683  (53 
N.  W.  606). 

99.  (1893.)  In  a  case  where  appellees 
with  adverse  interests  were  represented  by 
different  counsel,  the  appellant  left  the  draft 
of  a  proposed  bill  of  exceptions  at  the  ofllce 
of  one  of  appellees*  counsel  and  notified  the 
attorneys  tor  the  others  that  It  was  there 
for  Inspection.  Held,  Not  a  sufBcient  sub- 
mission under  section  311  of  the  code;  and 
that  the  bill  would  be  quashed  as  to  all  ap- 
pellees to  whom  it  bad  not  otherwise  been 
submitted.  Fitzgerald  v.  Brandt,  36  Neb. 
683  (54  N.  W.  992)'. 

100.  (1896.)  A  proposed  hilt  of  excep- 
tions is  not  submitted  to  the  adverse  party 
or  hig  attorney  of  record,  within  the  mean- 
ing of  section  311  of  the  code,  by  leaving  it 
at  the  office  of  the  attorney  In  his  absence. 
Lancaster  County  Bank  v.  OilUlan,  49  Neb. 
165  (68  N.  W.  352). 


100a.  (1908.)  A  bill  of  exceptions  will 
not  be  quashed  upon  the  motion  of  an  ap- 
pellee, to  whom  it  had  been  properly  sub- 
mitted, because  it  was  not  served  upon  an- 
other party  to  the  action.  First  2fat.  Bank 
of  Plattsmouth  v.  Gibson,  80  Neb.  577  (114 
N.  W.  777). 

Proposed  amendments. 

101.  (1881.)  It  is  the  duty  of  the  adverse 
party,  upon  receiving  a  bill  of  exceptions,  to 
propose  amendments  thereto,  and  return 
such  bill  with  his  proposed  amendments 
within  the  time  limited  by  statute  to  the 
party  proposing  the  bill.  Deck  v.  Bmith,  12 
Neb.  205  (10  N.  W.  706). 

102.  (1888.)  A  party  seeking  a  bill  of 
exceptions,  who  presents  the  proposed  bill 
to-  the  adverse  party  or  his  attorneys  for 
amendment,  within  the  time  fixed  by  law  or 
the  order  Of  the  court.  Is  entitled  to  have 
such  bill  examined  by  such  adverse  party, 
and  amendments  thereto  proposed.  If  neces- 
sary. State,  ex  rel.  Covey,  v.  CHultn,  25  Neb. 
71  (40  N.  W.  601). 

103.  (1893.)  Section  311  of  the  code 
makes  it  the ,  duty  of  a  party  to  whom  is 
submitted  a  draft  of  a  bill  of  exceptions  for 
examination  to  return  It  with  his  proposed 
amendments,  if  any,  within  ten  days.  Fitz- 
gerald  v.  Brandt,  36  Neb.  683  (54  N.  W. 
992). 

104.  (1898.)  In  settling  a  bill  of  excep- 
tions It  is  not  sufficient  that  a  paper  con- 
taining suggestions  of  amendments  be  at- 
tached, and  that  it  be  disclosed  that  such 
amendments  were  allowed.  Amendments 
which  are  allowed  should  be  actually  made 
in  the  body  of  the  bill.  Brennan-Love  Co. 
V.  Mcintosh,  56  Neb.  140  (76  N.  W.  461). 

105.  (1901.)  A  bill  of  exceptions  allowed 
by  the  trial  judge  is  not  Invalidated  nor 
rendered  Incomplete  or  defective  by  failure 
upon  bis  part  to  pass  upon  proposed  amend- 
ments; If  the  party  proposing  such  amend- 
ments desires  to  rely  upon  or  take  advant- 
age of  them  in  the  supreme  court,  he  should 
take  the  proper  steps  to  require  a  ruling 
thereon.  Warren  v.  Wales,  1  Unof.  446  (95 
N.  W.  610). 

Effect  of  failure  to  propose  amend- 
ments. 

106.  (1882.)  An  adverse  party  upon  re- 
ceiving a  bill  of  exceptions  must  propose 
amendments  thereto  and  return  the  same 
with  his  proposed  amendments  to  the  partv 
preparing  the  bill  within  the  time  limited 
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by  law.  If  no  amendmeDtB  are  proposed  the 
Judge,  if  satisfied  of  the  correctness  of  the 
bUI,  may  sigii  the  same.  Fitzgerald  v.  BoU 
UngsKortk,  13  Neb.  19S  (13  N.  W.  209). 

107.  (1883.)  Where  a  bill  of  exceptions 
purporting  to  contain  all  the  testimony  Is 
submitted  to  the  adverse  party  tor  amend- 
ment, and  such  party  certifies  that  he  has 
no  ammdments  to  propose  to  the  aame,  the 
court  will  presume  that  such  hill  contains 
all  the  evidence,  notwithstanding  the  cer- 
tificate may  not  fully  so  certify.  Cattle  v. 
Haddox.  U  Neb-  59  (14  N.  W.  803)  ;  (1898) 
Columbia  Vat.  Bank  v.  German  Nat.  Bank^ 
$6  Neb.  803  (77  N.  W.  346). 
SUpnlations  as  to  allowance  or  settlement. 

Stipulation  authorizing  clerk  to  settle  bill. 
Me  poet,  H  19&-202. 

108.  (1878.)  A  stipulation  of  the  attor^ 
neys  in  the  cause,  staling  that  the  record 
is  a  correct  transcript  of  the  proceedings, 
may  be  sufficient  to  Justify  the  Judge  in  the 
court  below  in  signing  the  bill  as  presented, 
but  forms  no  basis  for  the  supreme  court  to 
consider  the  matters  embodied  In  the  bill 
of  exceptions.  Credit  Fonder  of  America  v. 
Rofferi,  8  Neb-  34. 

109.  (1890.)  A  stipulation  of  the  attor- 
neys In  a  cause  stating  that  the  record  Is  a 
correct  transcript  of  the  proceedings,  or  that 
the  flies  annexed  are  the  original  flies,  and 
that  the  transcript  may  be  accepted  as  the 
bin  of  exceptions,  may  be  sufficient  to 
Justify  the  judge  In  the  court  l>elow  in  sign- 
ing the  same  as  a  bill  of  exceFtions.  but 
forms  no  sufficient  basis  for  the  supreme 
court  to  consider  the  same  as  a  bill  of  ex- 
ceptions, without  having  been  settled  and 
signed  as  such.  McCarn  v.  Cooley,  30  Neb. 
SfiS  (46  N.  W.  715). 

Objections. 

110.  (1876.)  A  motion  to  strihe  a  peti- 
tion In  error  from  the  files  on  the  ground 
that  what  purports  to  be  a  bill  of  exceptions 
cannot  be  so  considered  will  not  be  en- 
tertained. Tbls  objection  must  be  taken 
either  by  a  motion  to  quash  the  exceptions, 
or  on  the  final  hearing.  Mewie  v.  Johneon 
Bervetter  Co.,  5  Neb.  217. 

Ul.  (1885.)  A  party  who  moves  to  quash  a 
bin  of  exceptions  must  speclflcally  point  out 
in  bis  motion  the  objections  complained  of. 
BKith  V.  Kaiser,  17  Neb.  184  (22  N.  W.  868). 

112.  (1885.)  Where  a  motion  supported 
ty  affidavit  is  filed  to  strike  the  bill  of  ex- 
npUons  from  the  record,  upon  the  ground 


that  it  has  been  mutilated  by  adding  certain 
words  thereto  since  being  signed,  the  motion 
will  be  overruled  unless  it  is  made  to  appear 
that  the  mutilation  waa  made  by  the  plain- 
tiff in  error  or  his  attorney.  Clark  v.  Geil, 
17  Neb.  284  (22  N.  W.  562). 

113.  (1885.)  An  objection  to  a  bill  of  ex- 
ceptions, on  the  ground  that  the  clerk  has 
not  certified  that  It  Is  the  original  bill,  may 
be  taken  either  by  motion  to  quash  the  ex- 
ceptions, or  on  the  final  hearing.  Bogan  v. 
O'Niel  17  Neb.  641  (24  N.  W.  213). 

114.  (1891.)  A  motion  to  quash  a  btll  of 
exceptions,  being  a  technical  objection,  must 
Itself  be  free  from  fault;  therefore  where 
the  grounds  assigned  are  "because  the  same 
(the  bill)  was  not  made  and  signed  as  re- 
quired by  law,"  the  motion  should  be  over- 
ruled, unless  there  is  a  total  want  of  some 
material  requirement — such  as  the  signature 
of  the  Judge.  Walker  v.  Morse,  33  Neb.  650 
(50  N.  W.  1055).  [Overruled.  MoUne,  Mil- 
bum  d  Stoddard  Co.  v.  Curtis,  38  Neb.  620.j 

115.  (1898.)  On  a  motion  to  quash  a  bill 
of  exceptions  the  supreme  court  may  receive 
in  evidence  a  certified  copy  of  an  affidavit 
not  Included  In  the  record  for  review. 
BroKnell  v.  Fuller,  64  Neb.  E86  (74  N.  W. 
1105). 

116.  (1900.)  A  motion  to  quash  a  bill  of 
exceptions  Is  of  no  avail  where  no  bill  has 
been  setUed.  Rhea  v.  State.  61  Neb.  15  (84 
N.  W.  414). 

117.  (1901.)  Objections  to  a  bill  of  ex- 
ceptions cannot  be  heard  from  a  party  ask- 
ing an  affirmance  of  a  Judgment  expressly 
based  upon  it.  Armstrong  v.  Mayer,  1  Unof. 
119  (96  N.  W.  488). 

■  ■  Waiver  of  objections. 

118.  (1882.)  A  motion  to  quash  a  bill 
of  exceptions  will  not  be  entertained  after 
a  case,  which  has  been  reached  In  the  regu- 
lar order  of  business.  Is  submitted.  Diet- 
rich V.  lAncom  d  2r.  B.  Co.,  13  Neb.  SCO  (14 
N.  W.  528). 

119.  (1883.)  Where  an  attorney  of  re- 
cord, to  whom  a  bill  of  exceptions  Is  pre- 
sented for  examination,  proposes  amend- 
ments thereto  without  objection,  he  cannot 
afterwards  be  heard  to  complain  that  It  was 
not  presented  to  him  within  the  statutory 
time.  Omaha  <£  N.  R.  Co.  v.  Redick.  14  Neb. 
55  (14  N.  W.  665);  (1890)  Warren  v.  Brown, 
31  Neb.  8  (47  N.  W.  633). 

120.  (1883.)    A  trial  was  had  before  a 
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referee,  who  made  a  report,  and  the  testi- 
mony and  exceptions  taken  beCore  him  were 
returned  to  the  court,  but  not  signed.  Ehc- 
ceptlons  were  filed  to  the  report,  which  were 
oTerruled,  and  Judgment  entered  on  the  re* 
port,  and  the  Judge  signed  the  bill  of  ex- 
ceptions taken  before  the  referee.  Held, 
That  as  no  objection  was  made  in  the  dis- 
trict court  to  the  bill  of  exceptions  because 
not  signed  by  the  referee,  the  objection  will 
not  be  considered  by  the  supreme  court. 
Cattle  V.  Saddox,  14  Neb.  69  (14  N.  W.  803). 

121.  (1883.)  If  a  party  object  to  the  bill 
for  any  reason  other  than  that  It  Is  inaccu- 
rate, he  must  rely  upon  such  objeetions  and 
refuse  to  receive  and  retain  the  bill  for  ex- 
amination. Cheney  v.  Cooper,  14  Neb.  413 
(16  N.  W.  433). 

122.  ( 1883. )  Where  a  bill  of  acepttona  Is 
returned  by  the  attomen  for  the  adverse 

party,  signed  and  approved  by  them  after 
the  expiration  of  the  statutory  time  for 
filing,  the  objection  that  it  Is  filed  out  of 
time  is  thereby  waived.  Cheney  v.  Cooper, 
14  Neb.  413  (16  N.  W.  433). 

123.  (1885.)  Where  a  bill  of  exceptions 
was  submitted  to  the  adverse  party  for  cor- 
rection, and  amendments  made  to  the  same 
and  then  duly  signed,  it  Is  a  waiver  of  all 
objections  as  to  matters  of  form.  Smith  v. 
Kaiser,  17  Neb.  184  (22  N.  W.  368). 

124.  (1888.)  Objections  to  matters  of 
form  In  a  bill  of  exceptions  by  which  it  la 
sought  to  quash  the  hill,  must  be  made 
within  a  reasonable  time  after  bill  la  filed  In 
appellate  court;  and  where  not  made  for 
more  than  a  year  after  filing  of  transcript, 
and  after  case  is  set  for  trial  and  plaintiff 
has  prepared  and  printed  briefs  on  the  main 
Issue,  such  objections  will  be  deemed  to  be 
waived.  Tate$  v.  Kinney,  23  Neb.  648  (37 
N.  W.  690):  (1897)  Nash  v.  Co«te»o,  60  Neb. 
325  (69  N.  W.  969);  (1897)  Thompson  v. 
Missouri  P.  R.  Co..  50  Neb.  330  (70  N.  W. 
386). 

125.  (1888).  Where  an  original  bill  of 
exceptions  Is  sent  by  the  clerk  of  a  district 
court  to  the  supreme  court,  it  Is  his  duty  to 
certify  the  same;  but  this  objection  may  be 
waived  by  the  parties,  and  will  be  deemed 
to  be  waived  where  the  bill  Is  treated  by  the 
adverse  party  as  perfect,  either  by  afllrma- 
tlve  acts  or  long  acquiescence.  Yates  v. 
Kinney,  23  Neb,  648  (37  N.  W.  590).  [Over- 
ruled as  to  waiver.  47  Neb.  198;  47  Neb. 
393;  47  Neb.  397.] 


126.  (1888.)  A  party  seeking  a  bill  of 
exceptions,  who  presents  the  proposed  bill 
to  the  adverse  party  or  bis  attorneys  for 
amendment,  within  the  time  fixed  law  or 
the  order  of  the  court.  1b  entitled  to  have 
such  bill  examined  by  such  adverse  party, 
and  amendments  thereto  proposed,  If  neces- 
sary; and  if,  instead  of  such  proposed 
amendments,  the  bill  is  returned,  on  the  al- 
leged ground  that  the  time  In  which  to  pre- 
pare the  same  had  expired.  It  will  be  deemed 
a  w^ver  of  objections  to  the  bill  itselt. 
State,  ex  rel.  Covey,  v.  OosHn,  25  Neb  71 
(40  N.  W.  601). 

127.  (1889.)  Where  a  bill  of  neeptlona 
is  served  after  time,  rlsdit  of  objection 
thereto  on  that  ground  is  not  waived  by 
retaining  the  bill  more  than  the  ten  days. 
City  of  Seward  v.  Klenk,  27  Neb.  615  (43 
N.  W.  407). 

128.  (1891.)  When  a  proposed  bill  of 
exceptions  is  served  upon  the  adverse  party, 
after  the  period  has  elapsed  within  which 
It  should  have  been  submitted  and  signed, 
and  the  bill  is  returned  to  the  party  seeking: 
its  allowance  without  proposing  any  amend- 
ments or  making  any  objections  as  to  the 
time  he  received  It,  the  Judge  should  allow 
the  bill.  State,  ex  ret  Douminff,  v.  OatHn, 
32  Neb.  291  (49  N.  W.  353). 

129.  (1892.)  Where  a  defendant  falls 
to  file  a  motion  to  quash  a  bill  of  excep- 
tions until  after  briefa  upon  the  merits  have 
been  made  and  served  the  court  will  con- 
sider the  objection  waived.  Crane  v.  Keek, 
35  Neb.  683  (53  N.  W.  606). 

130.  (1893.)  Upon  the  consideration  ot 
a  motion  for  a  new  trial  where  there  were 
used  several  affidavits  identified  by  Uie  clerk 
of  the  court,  and  counsel  for  the  respective 
parties  having  stipulated  that  the  aflldavltB 
contained  all  the  evidence  offered  on  eltben 
side  on  said  motion,  and  counsel,  upon 
wbom  was  served  the  proposed  bill  of  ex- 
ceptions, having  returned  the  same  without 
suggestion  or  amendment,  and  the  said  cleric 
having  settled  the  proposed  bill  of  excep- 
tions, a  motion  to  strike  out  said  affidavits 
because  not  shown  to  have  been  used  on  the 
determination  of  said  motion,  or  Identified 
in  the  bill  of  exceptions,  must  be  overruled. 
Wheeler  v.  Olson,  37  Neb.  562  (56  N.  W. 
809). 

131.  (1894.)  When  the  party  suggesting 
amendments  to  a  bill  of  exceptions  appears 
before  the  judge  and  Insists  that  his  amend- 
ments be  allowed,  without  making  any  ob- 
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JecUons  as  to  tbe  sufflclency  of  the  notice, 
or  that  the  bill  was  not  submitted  to  the 
judge  in  time,  he  waives  all  objectipns  as 
to  the  sufficiency  ot  the  notice,  and  aa  to 
the  time  the  bill  was  presented  to  the  Judge 
tor  hie  approval  and  signature.  Bchieldt  v. 
Horhach,  40  Neb.  103  (58  N.  W.  720). 

132.  (1S96.)  The  omission  of  the  clerk's 
certificate  authenticating  the  bill  is  not 
waived  hj  tallare  of  the  parties  to  object 
thereto  on  that  gronnd.  Jtomberff  v.  Fok- 
ten.  47  Neb.  198  (66  N.  W.  282);  Union  P. 
R.  Co.  V.  Kinney,  47  Neb.  393  (66  N.  W. 
449). 

133.  (1897.)  Objection  to  a  bill  of  ex- 
cepUonB  that  It  was  not  presented  for  ex- 
amination and  amendment  vlthin  the  statn- 
torr  period,  not  made  before  the  bill  was 
elgned  and  allowed  by  the  trial  Judge,  but 
raised  for  the  first  time  In  the  supreme 
eoort,  will  not  be  considered.  Thompson  v. 
MitouH  P.  R.  Co.,  60  Neb.  329  (69  N.  W. 
1119). 

134.  (1897.)  Where  a  bill  is  served  upon 
the  adverse  party  after  the  time  therefor 
liad  expired,  and  the  parties  stipulated  In 
writing  that  the  trial  Judge  should  sign 
and  allow  the  bill,  it  is  a  waiver  of  the  ob- 
jection that  the  bill  was  not  presented 
within  the  time  fixed  by  law  or  the  order 
of  the  court.  Thompson  v.  Mitsouri  P.  R. 
Co..  SO  Neb.  329  (69  N.  W.  1119)  « 

135.  136.  (1898.)  ObJecUon  to  a  bill  of 
exceptions  became  it  was  not  presented  for 
examination  and  amendment  in  the  statu- 
tory period,  made  for  the  first  time  in  the 
appellate  court  nearly  two  years  after  filing 
traoBcrlpt,  and  after  service  of  briefs  upon 
the  merits  by  the  party  seeking  the  reversal, 
comes  too  late.  Saundert  v.  Bates,  54  Neb. 
209  (74  N.  W.  678). 

137.  (1898.)  Defendant  In  error  did  not 
valve  his  right  to  move  to  quash  the  bill 
by  appearing  before  the  trial  Judge  merely 
to  object  to  its  allomnce,  nor  by  failing  to 
file  the  motion  until  after  the  time  had  cat- 
ered within  which  the  plaintltT  in  error 
was  required  to  file  his  briefs  to  the  merits, 
SDCh  briefs  not  having  been  filed.  Supreme 
Tent  of  the  Knights  of  the  Maccabees  v. 
Kreiff,  54  Neb.  588  (74  N.  W.  1104). 

Authentication  by  clerk. 

138.  (1880.)  Affidavits  used  on  a  hear- 
ing in  the  district  court  must  be  preserved 
by  a  bill  of  exceptions  In  order  to  be  con- 
sidered b7  the  supreme  court.  A  certificate 


by  the  clerk  of  the  district  court  that  such 
affidavits  were  used  on  the  hearing  of  the 
cause  must  be  disregarded,  not  being  au- 
thorized by  the  statute.  Aultman  v.  Howe, 
10  Neb.  8  (4  N.  W.  367). 

139.  (1883.)    A  iin  of  exceptions  must 

be  authenticated  as  provided  by  law.  Ed- 
tcard*  V.  Kearney,  13  Neb.  602  (14  N.  W. 
536). 

140.  (1886.)  A  bill  of  exceptions  not 
certified  by  the  clwk  of  the  trial  court  as 
being  a  part  of  the  record  In  the  said  court, 
nor  as  being  the  original  bill  of  exceptions 
In  such  case,  and  which  appears  never  to 
have  been  filed  by  or  presented  for  filing 
to  the  clerk  of  such  court,  will  be  quashed 
on  motion.  Flynn  v.  Jordan,  17  Neb.  618 
(23  N.  W.  619,  662). 

141.  (1885.)  Where  the  original  bill  of 
exceptions  in  a  cause  tried  in  the  district 
court  is  intended  to  be  used  In  the  supreme 
court,  the  clerk  of  the  district  court  must 
attach  his  certificate  to  the  same  that  it  la 
the  original  bill.  Hogan  v.  O'Niel.  17  Neb. 
641  (24  N.  W.  213):  (1888)  Tatet  v.  fiflney. 
23  Neb.  648  (37  N.  W.  690). 

142.  (1896.)  A  bill  of  exceptions  will 
not  be  considered  for  any  purpose  unless 

properly  authenticated.  Xelson  v.  Johnson, 
44  Neb.  7  (62  N.  W.  244);  (1896)  Felher  v. 
Gooding,  47  Neb.  38  (66  N.  W.  39);  (1896) 
Childerson  v.  Childerson,  47  Neb.  162  (66 
N.  W.  281);  (1896)  Firet  Nat.  Bank  of 
Greenwood  v.  Cats  County,  47  Neb.  172  (66 
N.  W.  300);  (1896)  Andres  v.  Kridler.  47 
Neb.  585  (66  N.  W.  649);  (1896)  Sieberling 
&  Co.  V.  Fletcher,  47  Neb.  847  (66  N.  W. 
839);  (1896)  Derse  v.  Strause,  49  Neb.  665 
(68  N.  W.  1021):  (1896)  German  Nat.  Bank 
Of  Beatrice  v.  Terry,  48  Neb.  863  (67  N.  W. 
86S);  (1896)  Bpurek  v.  Dean,  49  Neb.  66 
(68  N.  W.  378);  (1896)  Royse  v.  State  Nat. 
Bank  of  8t.  Joseph.  50  Neb.  16  (69  N.  W. 
301):  (1897)  Chicago  Lumber  Co.  v.  Benja- 
min, 60  Neb.  143  (69  N.  W.  769);  (1897) 
Reuther  v.  Zimbteman,  50  Neb.  166  (69  N. 
W.  837):  (1897)  Behrends  v.  Beytt^lag,  60 
Neb.  304  (69  N.  W.  886):  (1897)  Talcott  v. 
Field,  50  Neb.  €35  (70  N,  W.  229);  (1897) 
State,  ex  rel.  Gray,  v.  school  District,  51 
Neb.  236  (70  N.  W.  948);  (1897)  Union  P. 
R.  Co.  V.  Thorne,  51  Neb.  472  (70  N.  W. 
1119);  (1897)  Hodgin  v.  Whitcomb,  61  Neb. 
617  (71  N.  W.  314);  (1897)  Haxelet  v.  Holt 
County.  51  Neb.  724);  (1897)  Gray  v.  Sib- 
ling. 51  Neb.  726  (71  N.  W.  720);  (1897) 
Costello  V.  Kottae,  if  Neb.  16  (71  N.  W. 
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950);  (1897)  HaJe  v.  Sheehan,  52  Neb.  184 
(71  N.  W.  1019);  (1897)  Bryant  v.  Cun- 
ninQham,  52  Neb.  717  (72  N.  W.  1054); 
(1898)  Shaffer  v.  Vincent,  S3  Neb.  449  (73 
N.  W.  932);  (1898)  Harris  v.  Barton,  53 
Neb.  568  (74  N.  W.  49);  (1898)  Henley  v. 
Evans,  54  Neb.  187  (74  N.  W.  578);  (1898) 
Cov  t>.  MiUer,  54  Neb.  499  (74  N.  W.  958); 
(1898)  Coad  v.  Barry,  57  Neb.  177  (77  N.  W. 
341);  (1899)  Noble  v.  Neat,  67  Neb.  797  (78 
N.  W.  383):  (1899)  Uurphey  v.  Illinois  Tnut 
tC  Savings  Bank,  58  Neb.  428  (78  N.  W.  714- 
15);  (1901)  Faust  v.  Deering,  63  Neb.  244 
(88  N.  W.  477);  (1902)  Palmer  v.  Mizner, 
2  Unof.  903  (93  N.  W.  1121);  (1907)  O'Con- 
nor V.  Fields,  79  Neb.  840  (113  N.  W.  528). 

143.  A  bill  of  exceptions  which  has  not 
been  authenticated  by  the  certificate  of  the 
cleric  will  be  disregarded.  (1896)  Union  P. 
R.  Co.  V.  Kinney,  47  Neb.  393  (66  N.  W. 
449);  (1897)  Chicago  Lumber  Co.  v.  Ben- 
jamin, 60  Neb.  143  (69  N.  W.  769);  (1897) 
Bazelet  v.  Holt  County,  Bl  Neb.  724  (71  N. 
W.  717);  (1897)  Chicago,  R.  J.  <£  P.  R.  Co. 
V.  Ringo.  52  Neb.  163  (71  N.  W.  1016); 
(1897)  Kroeger  v.  Tfieman.  52  Neb.  285  (72 
N.  W.  216);  (1897)  Brockman  Commission 
Co.  V.  Lang,  52  Neb.  506  (72  N.  W.  856); 
(1897)  Winquest  v.  Schaefer,  52  Neb.  626  (72 
N.  W.  1058);  (1906)  Miles  v.  State,  74  Neb. 
684  (106  N.  W.  301). 

144.  (1896.)  A  bill  of  exceptions  in  a 
cause  tried  in  the  district  court  must  be 
authenticated  by  thct  certificate  of  the  clerk 
of  such  court,  to  entitle  It  to  be  considered 
in  the  supreme  court  Romberg  v.  Fokken, 
47  Neb.  198  (66  N.  W.  282). 

145.  (1896.)  A  bill  of  exceptions  in  a 
cause  tried  In  the  district  court  must  be 
filed  with  the  clerk  of  that  court,  and  If  ttte 
original  bill  Is  to  be  used  in  the  supreme 
court,  it  must  be  authenticated  by  the  cer- 
tificate of  the  clerk  of  the  trial  court.  Wood 
Mowing  rf  Reaping  Machine  Co.  v.  Oerhold, 
47  Neb.  397  (66  N.  W.  538). 

146.  (1896.)  To  authenticate  a  document 
attached  to  a  transcript  as  the  bill  of  ex- 
ceptions settled  in  the  case  a  certificate  of 
the  clerk,  under  the  seal  of  the  district 
court.  Identifying  the  document  as  the 
original,  or  a  copy  of  the  bill  of  exceptions. 
Is  essential.  Merrill  v.  Equitable  Farm  <E 
Stock  Co.,  49  Neb.  198  (68  N.  W.  365). 

147.  (1896.)  A  bill  of  exceptions  must 
be  certified  by  the  clerk  of  the  trial  court 
as  being  a  part  of  the  record  in  said  court, 
or  as  being  the  original  hill  of  exceptions 


In  the  case,  in  order  that  the  matters  therein 
may  be  considered  by  the  supreme  court. 
Yankton,  2i.  d  S.  W.  R.  Co.  v.  State,  49  Neb. 
272  (68  N.  W.  487);  (1897)  Oronetoeg  v. 
Mathewson,  52  Neb.  591  (72  N.  W.  844). 

148.  (1897.)  Where  there  is  satisfac- 
tory evidence  that  there  had  been  a  proper 
authentication  of  a  bill  of  exceptions  at- 
tached thereto,  which,  by  accident,  had  be- 
come detached  and  lost,  such  showing  was 
held  sufficient  secondary  evidence  to  Justify 
consideration  of  the  bill  of  exceptions  as 
such.  Winters  v.  Means,  60  Neb.  209  (69  N. 
W.  753), 

149.  (1897.)  Where  on  appeal,  the  bill 
of  exceptions  Is  uncertified  by  the  clerk, 
and  the  pleadings  support  the  decree  ren- 
dered, it  will  be  affirmed.  Serger  v.  Lincoln 
county,  50  Neb.  687  (70  N.  W.  235);  (1901) 
Porter  v.  Detrick,  2  Unof.  29  (96  N.  W.  271). 

150.  (1903.)  The  supreme  court  will,  on 
its  own  motion,  refuse  to  consider  a  docu- 
ment appearing  in  the  record  and  purporting 
to  be  a  bill  of  exceptions  but  in  no  way  au- 
thenticated as  such  by  the  certificate  of  the 
clerk  of  the  lower  court  Palmer  v.  Mizner, 
70  Neb.  200  (97  N.  W.  334). 

151.  (1905.)  A  bill  of  exceptions  will 
be  quashed  where  it  Is  not  certified  and 
identified  In  such  manner  that  the  supreme 
court  may  know  that  it  Is  the  Identical  bill 
allowed  by  the  trial  court,  and  the  whole 
thereof.  State  v.  Pawton,  75  Neb.  214  (106 
N.  W.  166). 

162.  (1906.)  A  bill  of  exceptions  must 
be  filed  with  the  clerk  of  the  trial  court 
and  If  the  original  bill  Is  to  be  used  In  the 
supreme  court  it  must  be  authenticated  by 
said  clerk.  A  document  attached  to  a  tran- 
script and  purporting  to  be  a  bill  of  ex- 
ceptions cannot  be  considered,  unless  It  be 
authenticated  as  such  by  ttie  certificate  of 
the  clerk.  Duncan  v.  State,  76  Neb.  764 
(106  N.  W.  1014). 

 SufflclMicy. 

153.  (1880.)  A  mere  certificate  of  the 
clerk  of  the  district  court  that  certain  affi- 
davits were  used  on  the  hearing  In  the  court 
below  is  not  such  an  authentication  as  Is  re- 
quired by  the  statute.  Aultmaa  v.  Howe, 
10  Neb.  8  (4  N.  W.  357). 

154.  (1883.)  A  bill  of  exceptions  in  a 
cause  tried  in  the  district  court  must  be 
filed  in  that  court,  and  If  the  original  bill  Is 
used  in  the  supreme  court,  the  clerk  of  the 
district  court  must  attach  his  certificate  to 
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tbe  RUQe  that  It  is  the  original  bill.  Ault- 
mm  V. Ptttterton.  14  Neb.  67  (14  N.  W.  804). 

155.  ( 1895.)  In  order  to  authenticate 
a  document  attached  to  a  record  as  the  bill> 
of  exceptions  settled  in  tbe  district  court 
tbere  must  be  a  certificate  of  the  clerk  to 
that  effect.  Yenney  v.  Central  City  Bank, 
44  Neb.  402  (62  N.  W.  872). 

156.  '  (1896.)  In  order  to  authenticate  a 
document  attached  to  a  record  as  tbe  bill 
o(  exceptions  settled  In  the  district  court 
there  mast  be  a  certificate  of  the  clerk  of 
the  rourt  to  that  effect.  Martin  v.  FiUmore 
County,  44  Neb.  719  (62  N.  W.  863). 

157.  (1898.)  A  certificate  by  the  Clerk 
of  the  district  court  merely  stating  that  the 
original  bill  was  filed  in  his  office  on  a  cer- 
tain date  is  insufficient  to  Identify  a  docu- 
ment contained  In  the  transcript  as  being 
either  such  original  bill  or  a  copy.  Shaffer 
V.  Vincent.  S3  Neb.  449  (73  N.  W.  932). 

158.  (1898.)  Where  tbere  Is  expressly 
«zcepted  from  tlie  certificate  of  a  clerk  of 
the  district  court  authenticating  a  transcript 
the  Jonmal  entry  of  that  court  on  the  mo- 
tion for  a  new  trial,  such  entry  must  be 
treated  as  though  not  appearing  in  the 
traucrlpL  Oeneva  Nat.  BanJg  v.  Donovan, 
53  Neb.  613  (74  N.  W.  33). 

159.  (1901.)  Where  a  certificate  of  the 
clerk  of  the  district  conrt  attached  to  the 
record  certifies  "that  the  above  and  forego- 
ing Is  the  origiDal  bill  of  exceptions,  and  also 
1  true  and  perfect  transcript  of  the  record 
in  the  above-entitled  cause,  as  the  same  Is 
on  file  and  of  record  In  my  office,"  it  is  a  suf- 
ficient authentication.  Tansyoc  v.  Freetcater 
Cmetery  Ass'n,  63  Neb.  143  (88  N.  W.  162). 

160.  (1905.)  Tbe  statute  (587a  of  the 
code)  provides  that  a  bill  of  exceptions, 
where  the  original  bill  Is  used,  shall  be  at- 
tached to  the  transcript  of  the  record. 
Where  the  supreme  court  is  presented  with 
what  purports  to  be  a  bill  of  exceptions  con- 
tained in  two  separate  and  detached  volumes, 
neither  of  which  is  attached  to  the  tran- 
script and  but  one  volume  of  which  is  cer- 
tified by  the  clerk  of  the  district  court,  and 
the  contents  of  this  volume  show  that  there 
wu  other  Important  and  material  evidence 
upon  which  the  decision  of  the  case  must 
deprad.  and  there  Is  nothing  in  the  clerk's 
certificate  or  In  the  record  itself  by  which 
tl3€  supreme  court  can,  with  any  certainty, 
determine  whether  the  volume  not  certified  or 
otherwise  identified  contains  the  omitted 


evidence,  the  bill  will  be  quashed.  State  v. 
Paxton.  75  Neb.  214  (106  N.  W.  166). 

Settlement. 

161.  (1S80.)  Before  a  bill  of  exceptions 
is  signed  by  the  Judge,  whether  In  open 
court  or  during  vacation,  he  should  be 
satisfied  that  all  parties  to  the  record  inter- 
ested  therein  have  been  given  suitable 
opportunity  to  examine  the  same,  and  to  pro- 
pose changes  or  additions.  Jefferson  County 
V.  Saxon,  10  Neb.  14  (4  N.  W.  309). 

162.  (1S81.)  The  judge  should  not  erase 
hi',  name  after  bill  of  exceptions  is  filed. 
Deck  V.  Smith,  12  Neb.  205  (10  N.  W.  705). 

163.  (1883.)  A  bill  of  exceptions,  though 
agreed  to  by  the  attorneys  of  both  parties 
by  stipulation,  unless  settled  and  signed  by 
the  Judge  and  clerk,  will  be  quashed  on  mo- 
tion. McCatliron  v.  McCathron,  15  Neb.  144 
(17  N.  W.  265). 

164.  (1889.)  A  paper  in  the  semblance 
of  a  bill  of  exceptions  but  which  has  not 
been  allowed  and  certified  by  the  judge  who 
tried  tbe  cause  In  the  court  below,  nor  by 
the  clerk  of  such  court,  under  the  circum- 
stances, or  In  the  manner  provided  by  stat- 
ute, filed  with  the  record  In  the  supreme 
court  will  be  stricken  out  on  motion.  BoHo- 
xcay  V.  Schooley,  27  Neb.  553  (43  N.  W.  346). 

166.  (1890.)  Where  the  signature  tothe 
bill  of  the  trial  Judge  Is  shown  to  hare  been 
lost,  a  copy  of  the  same  attached  to  the  bill 
is  sufficient.  Warren  v.  Brown,  31  Neb.  8 
(47  N.  W.  633). 

166.  (1891.)  A  bill  Of  exceptions  must 
be  authenticated  In  some  of  the  modes  pro- 
vld-  d  by  law  to  authorize  a  reviewing  court 
to  act  upon  it.  If  a  judge  refuses  to  settle 
and  sign  a  bill  duly  presented  to  him  for 
that  purpose,  the  court,  in  a  proper  case, 
will  compel  action  on  his  part  and  endeavor, 
as  far  as  possible,  to  save  the  rights  of  the 
parties,  but  It  cannot  give  credence  to  an 
unsigned  bill.  Jewett  v.  Osborne,  33  Neb. 
24  (49  N.  W.  774). 

167.  (1891.)  Excuses  for  the  failure  of 
the  judge,  before  whom  a  cause  was  tried, 
to  sign  a  bin  of  exceptions  which  is  not 
signed,  cannot  be  considered  as  a  reason  for 
sustaining  the  bill.  Jewett  v.  Osborne,  33 
Neb.  24  (49  N.  W.  774). 

168.  (1894.)  There  is  no  authority  of 
law  for  the  settlement  of  a  bill  of  excep- 
tions embodying  the  evidence  taken  on  the 
hearing  of  proceedings  by  supervisors  to  re- 
move a  county  officer.  Hopkins  v.  Scott,  38 
Neb.  661  (57  N.  W.  391). 
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169.  (1S98.)  A  bill  of  exceptions,  to  be 
considered  In  reviewing  the  judgment  of  a 
district  court,  must  be  a  part  of  the  record 
of  the  case  brought  here,  and  to  make  It 
Buch  it  must  be  settled  as  the  bill  of  excep- 
tions in  the  case  under  review  In  pursuance 
of  the  provisions  of  section  311,  code  of  civil 
procedure.  Murphy  v.  Warren  <t  Co.,  56 
Neb.  220  (75  N.  W,  575). 

170.  (1889.)  The  settlement  and  allow- 
ance are  of  the  bill  as  a  whole.  Inclusive  of 
the  statements  of  the  heading  and  the  body 
relative  to  what  It  contains;  and  where, 
from  an  inspection  of  the  entire  bill,  it  is 
obvious  that  the  word  "testimony"  was  used 
with  reference  to  the  evidence,  and  as  syn- 
onymous with  "evidence,"  It  m^  be  ac- 
corded such  extended  slgnlflcatlon.  Wool* 
worth  V.  Parker,  57  Neb.  417  (77  N.  W.  ■ 
1090). 

Persons  authorised  to  settle.  * 
—  ■■  ■■  Referee. 

171.  (1881.)  A  referee  has  authority  to 
sign  a  bill  at  exceptions  which  may  contain 
all  the  evidence  taken  by  him.  Turner  v. 
Turner,  12  Neb.  161  (10  N.  W.  545). 

172.  (1881.)  A  bill  of  exceptions  of  a 
cause  before  a  refereee  is  not  to  be  signed 
by  the  judge  but  by  the  referee,  and  Is  not 
subject  to  the  provisions  of  section  811  ot 
the  code,  for  settling  bills  of  receptions. 
Turner  v.  Turner,  12  Neb.  161  (10  N.  W. 
545);  (1890)  State,  ex  rel.  Dunterman,  v. 
OasHn,  30  Neb.  651  (46  N.  W.  917);  (1892) 
Whalen  v.  Srennan.  34  Neb.  129  (51  N.  W. 
769);  (1892)  Carlson  v.  Becfcman,  .35  Neb. 
392  (63  N.  W.  203). 

173.  (1890.)  In  a  case  tried  before  a 
referee.  It  is  his  duty  to  sign  any  true  ex- 
ceptions taken  to  any  order  or  decision 
made  by  htm  in  the  case.  Such  bill  of  ex- 
ceptions Is  not  to  be  signed  by  the  Judge. 
State,  ex  rel.  Dunterman,  v.  Owlin,  30  Neb. 
651  (46  N.  W.  917). 

174.  (1897.)  In  the  course  of  a  trial  be- 
fore a  reteroe  only  the  referee  has  the  power 
to  certify  as  to  exceptions;  and  a  bill  ot  ex- 
ceptions embodying  only  such  matters,  if 
settled  and  signed  by  the  clerk  of  the  dis- 
trict a>urt  alone.  Is  entirely  nugatory.  Die- 
brow  V.  McKieh,  52  Neb.  309  (72  N.  W.  216). 

 Justice  of  the  peace. 

175.  (1895.)  A  justice  of  the  peace  In 
this  state  has  no  authority  to  settle  a  bill 
of  exceptions  by  which  It  is  sought  to  pre- 
serve the  testimony  used  In  the  hearing  upon 


a  motion  to  discharge  an  attachment.  Don- 
aldaon  v.  Fisher,  43  Neb.  260  (61  N.  W.  609). 

176.  (1897.)  Prior  to  the  act  of  1895 
(Session  Laws,  ch.  72)  a  jusUce  of  the  peace 
had  no  authority  to  allow  a  bill  of  excep- 
tions embodying  the  evidence  on  a  motion 
objecting  to  the  Jurisdiction  of  the  court  over 
the  person  ot  defendant.  Meyer  v.  Hitler, 
52  Neb.  823  (78  N.  W.  289). 

Connty  judge. 
Authority  of  county  Judge  to  sign  in  at- 
tachment, BCe  Attachment,  H  376-378. 

177.  (1891.)  County  Judge  may  sign  bill 
of  exceptions  In  a  case  where  be  has  din- 
solved  an  attachment  Osborne  v.  Oanfiela, 
33  Neb.  330  (50  N.  W.  167). 

178.  (1891.)  Section  236e  of  the  code, 
which  authorizes  the  filing  of  a  petition  In 
error  upon  an  order  of  a  court  discharging 
an  attachmwt.  Is  general  in  its  application 
and  applies  to  all  courts  having  Jurisdiction 
In  civil  actions.  Therefore  a  county  judge 
may  sign  a  bill  of  exceptions  in  any  case 
where  an  attachment  has  been  discharged 
by  him.  Oabome  v.  Canfield,  33  Neb.  330 
(50  N.  W.  167).  [Overruled,  ifolinc.  Mil- 
burn  &  Stoddard  Co.  v.  Curtis,  38  Neb.  520.] 

179.  (1893.)  A  county  judge  has  no 
power  or  authority  to  sign  a  bill  of  excep- 
tions preserving  the  evidence  used  In  the 
hearing  of  a  motion  to  discharge  an  attach- 
ment Moline,  MiJburn  rf  Stoddard  Co.  v. 
Curtis,  88  Neb.'B20  (  57  N.  W.  161);  (1895) 
Michigan  Stove  Co.  v.  MiUer,  43  Neb.  332 
(61  N.  W.  610). 

180.  (1896.)  Prior  to  the  act  ot  1895 
(Session  Laws,  ch.  72)  a  county  judge  had 
no  authority  to  allow  a  bill  of  exceptions 
embodying  the  evidence  on  a  motion  to  dis- 
charge an  attachment  AUschuter  v.  Sny- 
der, 49  Neb.  22  (67  N.  W.  869);  (1896) 
Weitz  V.  Wood  Reaping  A  Mowing  Machine 
Co.,  49  Neb.  434  (68  N.  W.  613). 

181.  (1896.)  The  clause  of  the  act  ot 
1896  (laws  1895.  ch.  72).  authorising  a  county 
Judge  to  settle  a  bill  of  nceptlons  embody- 
ing the  evidence  on  a  motion  to  discharge 
an  attachment,  whereby  It  is  made  to  apply 
to  all  cases  then  pending,  cannot  be  so  con- 
strued as  to  cure  error  In  a  judgment  ren- 
dered prior  to  its  passage,  such  Judgment 
being  based  on  a  consideration  of  a  bill  of 
exceptions  unauthorized  when  the  Judgment 
vraa  rendered.  AUschuler  v.  Snyder,  49 
Neb.  22  (67  N.  W.  869);  (1896)  Weitz  v. 
Wood*  Reaping  d  Mouing  Machine  Co.,  49 
Neb.  434  (68  N.  W.  613). 
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182.  (1897.)  In  1894  a  county  judge 
hid  no  jurisdiction  to  settle  a  bill  of  excep- 
tlODB  preaerviag  the  eridence  adduced  on 
the  hearing  of  an  objection  to  the  reg:ular- 
Hf  of  an  appointment  of  a  person  to  act 
specially  as  county  Judge.  ZrfHoe  v.  BUhop, 
S2  Neb.  551  (72  K.  W.  969). 

Chairman  of  oonn^  hoard. 

183.  (1902.)  A  bni  of  exceptions  of  the 
evidence  offered  in  a  proceeding  before  the 
board  of  county  commiBsioners  must  be 
signed,  settled,  and  allowed  by  the  chair 
man  of  such  board.  Union  Stock  Yards  Nat, 
Bonk  V.  Thuraton  Oountj/,  6&  Neb.  408  (91 
N.  W.  286). 

184.  (1905.)  Under  section  311  of  the 
code,  a  bUl  of  exceptions  of  the  proceedings 
bad  before  a  county  board  of  equalization 
may  be  settled  and  approved  by  the  presid- 
ing cfflcer  of  such  board;  but  the  general 
proTlslona  of  this  section,  limiting  the  time 
in  which  the  bill  may  be  allowed  and  pro* 
Tiding  for  notice  on  the  adverse  party,  must 
be  compiled  with.  Field  v.  Neltnuka  Tele- 
phone Co.,  74  Neb.  419  (104  N.  W.  932). 

■Judge  of  district  court 

185.  (1894.)  The  Judge  of  the  district 
court  who  passes  upon  a  preliminary  mo- 
tion in  a  case,  may  properly  settle  a  bill 
of  exceptions  preserving  the.  evidence  intro- 
du(%d  upon  the  hearing  of  such  motion,  not- 
withstanding another  Judge  presided  at  the 
trial  of  the  case  upon  the  merits.  ScMelda 
V.  irorfrocA,  40  Neb.  103  (58  N.  W.  720). 

——Trial  Judge  whose  term  lias  expired. 

186.  (1884.)  "The  Judge  who  heard  or 
tried  a  case"  In  the  district  court  has  an* 
tbority  to  settle  and  allow  a  bill  of  excep> 
tions  In  a  case  tried  before  him  after  the  ex- 
piration of  his  term  of  ofDce.  State,  ex  rel. 
Creasman  v,  Barnea,  16  Neb.  37  (19  N.  W. 
701) ;  (1896)  Hanscom  v.  Lantry,  48  Neb.  665 
(67  N.  W.  762);  (1891)  Quick  v.  Sachaae, 
31  Neb.  312  (47  N.  W.  93S). 

-    ■—  Clerk  of  court. 

187.  (1877.)  Under  the  provisions  of  the 
act  to  amend  sections  308  and  311  ai  the 
code  (laws  1877.  p.  12)  the  clerk  of  the 
court  can  settle  and  sign  a  bill  of  exceptions 
Only  in  case  of  the  death  of  the  Judge,  and 
not  In  case  of  bis  resignation.  Schaffroneck 
V.  Martin,  9  Neb.  38  (2  N.  W.  343). 

1S8.  (1894.)  A  clerk  of  the  district  court 
has  no  authority  to  sign  and  allow  a  bill  of 
exceptions  under  conditions  other  than  those 
specified  in  section  311  of  the  code.  Scott 


V.  Bpencer,  42  Neb.  632  (  60  N.  W.  892); 
(1895)  auua  V.  Zutavem,  43  Neb.  334  (61 
N.  W.  579;  47  Am.  St.  Rep.  763). 

189.  (1895.)  In  order  to  confer  upon  a 
clerk  authority  to  sign  and  allow  a  bill  of 
exceptions  It  must  appear  that  the  Judge  !■ 
dead  or  prevented  by  sickness  or  absence 
from  signing  and  allowing  the  bill,  or  the 
parties  or  their  counsel  must  agree  upon 
the  bill  and  attach  their  written  stipulation. 
NeUon  v.  Johnaon,  iiVeto.  7  (68  N.  W.244). 

190.  (1896.)  Questions  of  f&ct  cannot  be 
examined  upon  what  purports  to  be  a  bill  of 
exceptions  signed  by  the  clerk  of  tbe  dls< 
trlct  court,  without  a  showing  of  the  slck- 
n«H  or  absence  of  the  presiding  Judge  of  the 
district,  or  that  the  parties  agreed  upon  sneh 
bin.  Origg$  v.  Barmon,  45  Neb.  21  (63  N. 
W.  125). 

191.  (1895.)  Questions  of  fact  will  not 
be  considered  where  the  bill  of  exceptions 
was  settled,  without  authority,  by  the  clerk 
of  the  district  rourt  MatUt  v.  Connol^,  46 
Neb.  628  (63  N.  W.  918). 

192.  (1896.)  The  clerk  of  the  district 
court  is  clothed  with  the  power  to  sign  and 
allow  a  bill  of  exceptions,  when  it  is  made 
to  appear  by  affidavit  that  the  trial  Judge  is 
absent  from  his  district.  Chicago,  B.  d  Q. 
R.  Co.  V.  Hyatt,  48  Neb.  161  (67  N.  W.  8). 

193.  (1897.)  The  sUtnte  by  which  th« 
clerk  of  the  district  court  is  allowed  to  set- 
tle and  sign  a  hill  of  exceptions,  instead  of 
the  Judge  who  heard  or  tried  the  cause,  must 
be  strictly  construed,  and  the  methods  pre- 
scribed by  statut^  if  any.  for  making  the 
facts  on  which  the  clerk's  authority  to  set- 
tle and  sign  a  bill  of  exceptions  apparent  of 
record,  should  he  followed;  and  where  the 
statute  requires  a  showing  of  the  facts  to 
be  by  affidavit,  a  statement  by  the  clerk.  In 
the  certlflcate,  that  he  has  personal  knowl- 
edge of  the  facts,  will  not  be  sufficient  to 
take  tbe  place  of  tbe  required  affidavit. 
ficoH  V.  Overall,  50  Neb.  144  (69  N.  W.  777). 
[See  Williams  v.  Milea,  62  Neb.  666.] 

194.  (1898.)  In  cases  where  tbe  clerk 
of  tbe  district  court  Is  authorized  to  settle 
bills  of  exceptions,  the  act  may  be  performed 
by  a  deputy,  it  not  being  shown  that  the 
principal  is  absent  Brotonen  v.  .Filler,  64 
Neb.  586  (74  N.  W.  1105). 

—  Stipulation    authorising    clerk  to 
settle. 

195.  (1883.)  By  the  seventh  clause  of 
section  311  of  the  code  of  civil  procedure, 
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where  the  parties  In  an  action  agree  upon  a 
bill  of  exceptions  bj  a  written  stipulation 
attached  thereto,  the  clerk  of  the  conrt  Is 
authorized  to  settle  and  allow  It,  Independ- 
eattj  of  whether  the  Judge  Is  either  dlsqual- 
ifled  or  unable  to  do  so.  Great  Western  Mfg. 
Co.  V.  Hunter,  14  Neb.  452  (16  N.  W.  474). 

196.  41894.)  Settlement  of  a  bill  of  ex- 
ceptions by  clerk  upon  stlpulat'on  must  be 
agrcsd  to  by  ail  the  parties  to  the  record  or 
tbelr  attorneys  and  must  be  made  within 
the  time  fixed  by  law  or  allowed  by  the 
court.  BevnoJds  v.  Dieta,  39  Neb.  180  (58 
N.  W.  89). 

197.  (1894.)  A  clerk  can  settle  a  bill  of 
exceptions  upon  agreement  of  parties  only 
when  the  unanimous  consent  of  all  the  par- 
ties Interested  is  shown  by  r  stipulation  to 
that  effect  attached  to  the  proposed  bill  of 
exceptions,  signed  either  by  the  parties 
themselves  or  their  attorney  of  record  In 
the  case  wherein  the  bill  Is  proposed,  or  by 
an  attorney  or  agent  whose  special  authority 
to  sign  Is  afflnnatfTely  shown.  Reynolds  v. 
Dietz,  89  Neb.  180  <68  N.  W.  89). 

198.  (1894.)  The  mere  stipulation  of 
counsel  in  a  case  that  the  clerk  of  the  court 
may  sign  and  allow  a  bill  of  exmptlona  is 
not  aufflcient  to  confer  authority  upon  him 
to  do  80.  Boott  V.  Spencer,  42  Neb.  632  (60 
N.  W.  892);  (1895)  Yenney  v.  Central  City 
Bank,  44  Neb.  402  (62  N.  W.  872). 

199.  (1895.)  The  mere  stipulation  of  ' 
counsel  in  a  case  that  the  clerk  of  the  court 
may  sign  and  allow  a  bill  of  exceptions  Is 
not  sufficient  to  confer  authority  upon  him 
to  do  so.  To  confer  authority  upon  the  clerk 
of  a  district  court  to  sign  and  allow  a  bill 
of  exceptions  it  must  appear  that  the  judge 
ts  dead,  or  that  he  is  prevented  by  sickness, 
or  absence  from  his  district,  from  signing 
and  allowing  the  bill;  or,  the  parties  or  their 
counsel  must  agree  upon  the  bill  of  excep- 
tions and  attach  thereto  their  written  stipu- 
lation to  that  effect.  Bcott  v.  Spencer.  42 
Neb.  632.  followed.  Bchool  DUtrict  49  v. 
Cooper,  44  Neb.  714  (62  N.  W.  1084) ;  (1895) 
Martin  v.  Fillmore  County,  44  Neb.  719  (62 
N.  W.  863):  (1895)  Rice  v.  Winter,  45  Neb. 
517  (63  N.  W.  830). 

200.  (1896.)  A  stipulation  Is  sufficient 
to  authorize  the  cleric  to  sign  a  bill  of  ex- 
ceptions when,  by  Its  terms,  it  clearly  shows 
that  the  particular  bill  of  exceptions  to 
which  the  stipulation  is  attached  is  agreed 
upon  by  the  parties  as  a  correct  bill.  Fire 


AtM'n  of  PhitadeJ^ia  v.  Avfry,  49  Neb.  684 

(68  N.  W.  939). 

201.  (1897.)    A  sUpnlaUon,  "It  is  herebr 

agreed  that  the  clerk  of  the  district  court 
sign  this  bill  of  exceptions,  Instead  of  the 
Judge  who  presided  at  the  trial  of  this  case," 
held  sufficient  to  authorize  the  clerk  to  sign 
and  settle  the  bill.  Behrendt  v.  Bej/scMag, 
60  Neb.  304  (69  N.  W.  835). 

202.  (1901.)  Where  a  proposed  bill  of 
exceptions  is  submitted  to  opposing  attor- 
neys for  examination  and  suggestions  of 
amendments  who,  after  examination,  return 
the  bill  endorsed  thereon,  "we  consent  this 
bill  of  exceptions  be  allowed  and  signed," 
and  afterwardd  enter  into  a  stipulation  that 
the  clerk  of  the  district  court  may  settle  and 
allow  the  bill  of  exceptions  in  the  case,  in 
which  stipulation  It  is  agreed  that  no  amend- 
ments will  be  suggested  by  the  parties  seek- 
ing to  have  the  proposed  bill  allowed,  held, 
that  the  two  stipulations,  when  construed 
together,  are  equivalent  to  an  agreement 
that  the  bill  of  exceptions  proposed  was  true 
and  correct,  and  that  the  clerk  was  author- 
ized to  sign  and  allow  the  same  under  the 
provisions  of  section  311  of  the  code  of  cItII 
procedure.  William  v.  Mite*,  62  Neb.  566 
(87  N.  W.  815). 

Oertlfleate  as  to  contents  hy  Judge  or  ref- 
eree. 

203.  (1S79.)  In  the  absence  of  a  stipu- 
lation waiving  it,  the  certificate  of  the  Judge 
presiding  at  the  trial,  as  to  what  the  testi- 
mony was,  is  essential  In  its  authentication 
for  the  supreme  court.  Bale  v.  Christy,  8 
Neb.  264. 

2" !.  (1888.)  Where  Instructions  were 
delivered  orally  and  reduced  to  writing  by 
the  sten<^Taphlc  reporter  and  Inserted  in 
the  bill  of  exceptions,  but  not  certified  by 
the  judge,  a  motion  to  strike  them  out  of  a 
bill  would  be  sustained.  Yateg  v.  Kinney, 
23  Neb.  648  (37  N.  W.  690);  Brady  v.  Flint, 
23  Neb.  786  (37  N.  W.  647). 

206.  (1894.)  A  bill  of  exceptions  win  not 
be  considered  In  supreme  court  where  the 
referee  before  whom  the  case  was  tried  failed 
to  certify  ihat  all  the  evidence  adduced  had 
been  preserved.  McClain  v.  Morse,  42  Neb. 
52  (60  N.  W.  334). 

206.  (1898.)  A  bill  of  exceptions  will 
not  be  examined  in  the  supreme  court  if  not 
authenticated  by  the  certificate  of  the  trial 
district  court.  Oay  v.  Reynolds,  67  Neb.  194 
(77  N.  W.  661). 


Digitized  by 


EXCEPTIONS.  DILL  OF. 


18891 


M7.  (1899.)  ▲  blU  of  UMpttoM-miut 
be  preMDted  to  the  trial  judge  for  Mttlft- 
MBt,  ud  when  settled  It  miut  be  atgned  b7 
klm,  and  he  must  certify  that  it  1b  allowed. 
WooltDorth  «.  Parker,  67  Neb.  417  (77  N. 
W.  lOM). 

I  SnAdeucy. 

208.  (1875.)  Bills  of  excepUons  should 
Btate  afflrniatlTely  that  they  contain  "all  the 
erldence."  To  state  that  they  contain  "the 
substance  of  the  OTldence  Introduced  bear- 
log  upon  the  issues"  Is  not  sufficient.  Omaha 
i  y.  W.  R.  Co.  V.  Menk,  4  Neb.  21. 

209.  (1876.)  If  the  bill  of  exceptions 
does  not  affirmatiTely  show  that  it  contains 
all  the  evidence,  the  supreme  court  will  not 
examine  the  question  whether  the  verdict  la 
against  evidence.  Wilcox  t>.  Saunders,  4 
Neb.  569. 

210.  (1881.)  When  Objection  is  made  that 
the  finding  of  a  referee  Is  not  supported  by 
the  evidence,  hla  certificate  to  the  bill  of  ex- 
ceptions must  show  that  the  bill  contains  all 

the  evidence.  Turner  ».  Turner,  12  Neb. 
161  (10  N.  W.  545). 

211.  (1877.)  Where  the  presiding  Judge 
certifies  only  that  the  testimony  set  ont  In 
the  hill  of  exceptions  "is  In  substance  all 
the  evidence  on  the  trial  of  this  cause,  and 
there  was  no  other  evidence  material  to  the 
issue  ottered  by  either  of  the  parties,"  the 
finding  will  not  be  interfered  with.  Faulk- 
ner V.  Meyen,  6  Neb  414. 

212.  (1883.)  The  fact  that  the  certificate 
of  the  judge  does  not  show  that  the  bill  of 
exceptions  contains  all  the  testimony  is  not 
ground  for  quashing  the  bill.  Cattle  v.  Had- 
dox.  14  Neb.  69  (14  N.  W.  803).  , 

213.  (1883.)  When  the  Judge,  In  a  btll 
of  exceptions,  certifies  that  the  plainttffs 
"Introduced  evidence  tending  to  prove  the 
allegations  of  the  bill  of  particulars,"  this 
will  be  taken  as  abowing,  sufficiently  for  a 
praceeding  in  error,  that  there  was  evidence 
enough  to  submit  to  the  Jury,  and  to  have 
warranted  a  finding  in  their  favor  upon  the 
iasuea  joined.  Marsh  v.  Synder,  14  Neb.  237 
(15  N.  W.  341). 

214.  (1886.)  Papers  fn  a  bill  of  excep- 
tions marked  by  the  Initials  of  the  Judge, 
written  by  himself,  will  not  be  stricken  out 
of  tbe  bill  as  not  being  Identified.  Morehead 
V.  Adams,  18  Neb.  569  (26  N.  W.  242). 

216.  (1893.)  CerUflcate  of  the  trtal  Judge 
ftttachad  to  tho  bill  In  thla  case  as  follows: 
"Fabnuuy  at^  189(L  AU  •ridtnoa.  True  btll. 


Ordored  part  of  recoid  in  thla  caae,"  al- 
thouiA  Informal,  Is  aufllclent  rirst  Vat. 
Bank  of  Denver  v.  Lowrey,  36  Neb.  290  (M 

N.  W.  568). 

21$.  (1897.)  A  certificate  "that  the  fore- 
going is  all  the  evldenee  offered  by  either 
party  on  the  trial  of  the  cause"  is  not  suf- 
ficient to  embrace  the  voir  dire  examination 
of  a  Juror,  or  the  evidence  adduced  on  the 
hearing  of  a  challenge  to  the  whole  panel 
or  array  of  jurors.  Durfee  v.  atate^  63  Neb. 
214  (73  N.  W.  676). 

217.  (1898.)  The  use  of  the  word  "tes- 
timony" for  "evidence"  In  the  certificate  of 
the  trial  Judge  In  the  allowance  of  a  bill  of 
exceptions,  if  the  meaning  Is  obvious,  or  It 
is  clear  that  the  latter  is  intended,  will  not 
render  the  document  Inoperative.  Columhia 
Nat.  Bank  v.  0€rman  Nat.  Sank,  58  Neb.  803 
(77  N,  W.  346). 

218.  (1899.)  Where  the  certificate  of  the 
trial  court  attached  to  the  record  states 
"that  the  foregoing  Is  a  true  and  perfect 
transcript  of  the  record  in  the  above  en- 
titled cause,  except  the  bill  of  exceptions, 
which  original  bill  is  hereto  atuched,"  It  Is 
a  sufficient  authentication  of  such  bill.  Her- 
man V.  Kneipp,  69  Neb.  208  (80  N.  W.  816). 

219.  (1901.)  The  certificate  of  the  trial 
Judge  to  a  bill  of  exceptions  "that  the  fore- 
going la  all  the  evidence  offered  by  either 
party  on  the  trial  of  the  cause"  Is  not  suf- 
ficient to  embrace  the  voir  dire  examination 
of  a  juror.  (Ml  v.  State,  62  Neb.  16  (86  N. 
W.  925). 

220.  (1903.)  The  certificate  allowing  a 
bill  of  exceptions  should  affirmatively  show 
that  the  bill  contains  all  the  evidence  given 
upon  the  trial:  and.  In  the  absence  of  such 
showing,  the  supreme  court  cannot  review 
any  finding  of  the  trial  court  or  jury  where 
the  sufficiency  of  the  evidence  to  support 
such  finding  Is  questioned.  Spence  V.  Lane, 
70  Neb.  381'  (97  N.  W.  478). 

221.  (1905.)  The  certificate  of  a  trial 
Judge,  to  a  bill  of  exceptions,  should  show 
that  the  bill,  consisting  of  a  number  of  vol- 
umes, marked  in  a  certain  manner,  contains 
all  the  testimony  In  the  case.  State  v.  Pcx- 
ton,  76  Neb  214  (106  N.  W.  166). 

222.  (1906.)  The  certificate  of  the  pre- 
siding Judge  attached  to  a  bill  of  exceptions, 
to  the  effect  that  the  bill  contains  all  the  evi- 
dence offered  by  either  party  on  the  trial  of 
Che  cause,  is  a  sufficient  certification  that  the 
bill  contains  all  die  eridonce  received  or  of- 
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tered.  Sheihiev  «•  Bu$e,  75  Neb.  811  (106 
N.  W.  1028). 

Oonclvurivene—. 

223.  (1883.)  Where  from  an  Inepectlon 
of  a  bill  of  exceptions  it  1b  apparent  that 
material  evidence  has  been  omitted,  the  cer- 
tificate that  it  contains  all  that  was  used 
on  the  trial  will  not  be  taken  as  conclusive 
on  that  point.  Missouri  P.  R.  Co.  v.  Hays, 
IS  Neb.  224  (18  N.  W.  SI);  (1890)  O&er- 
felder  v.  Kavanaugh,  29  Neb.  427  (46  N.  W. 
471);  (1893)  VavDSon  v.  WilUamt,  87  Neb. 

1  (55. N.  W.  284);  (1894)  NeUon  v.  JenJdns, 
42  Neb.  133  (60  N.  W.  311);  (1898)  Allinff 
V.  FUher,  56  Neb.  239  (75  N.  W.  636). 

224.  (1893.)  A  bill  of  ezcepUons  duly 
allowed  and  certified  by  the  trial  Judge  Im- 
ports absolute  verity  and  Its  truthfulness 
cannot  be  assailed  collaterally.  Gregory  v. 
Kaar,  36  Neb.  633  (54  N.  W.  869). 

225.  (1893.)  Where  the  copy  of  an  'af> 
fldavlt  appearlns  in  the  transcript  differs 
from  that  In  the  bill  of  exceptiona,  only  the 
latter  will  be  considered.  Lunigtvn  v.  Brile, 
38  Neb.  363  (56  N.  W.  992). 

226.  (1896.)  ^e  supreme  court  will  not 
weigh  the  evidence  to  see  If  It  sustains  the 
verdict,  when  the  bill  of  exceptions  on  its 
face  reveals  that  a  deposition.  Introduced 
and  read  upon  the  trial,  has  been  omitted 
therefrom,  even  though  the  trial  Judge  has 
certified  that  the  bill  contains  all  the  evl- 
dence  oCFered  or  given  upon  the  trial.  Btora 
V.  FinkeUtein,  48  Neb.  27  (66  N.  W.  1020). 

227.  (1896.)  When  it  appears  from  state- 
ments in  the  bill  of  exceptions  that  It  does 
not  contain  all  the  evidence  introduced  at 
the  trial  of  the  case,  such  must  be  taken  to 
be  the  fact,  in  the  absence  of  any  other  or 
further  proof  on  the  snbjeet  than  the  cer^ 
tificate  to  the  bill  to  the  effect  that  it  con- 
tains all  the  evidence.  Oreene  v.  Oreene, 
49  Neb.  646  (68  N.  W.  947;  69  Am.  St  Rep. 
660;  34  U  R.  A.  110). 

228.  (1901.)  A  bill  of  exceptions  al- 
lowed and  signed  by  the  trial  Judge  becomes 
a  part  of  the  record  In  the  case,  and  Its  re- 
cital cannot  be  impeached  by  affidavits  filed 
for  that  purpose.   Phccnix  Ins.  Co.  v.  Howe, 

2  Unof.  20  (96  N.  W.  73). 

Amendment  or  correction. 

Application  to  correct  bill  as  appearance, 
see  Appearance,  {§  46,  47. 

229.  (1889.)  When  It  Is  made  to  appear 
to  the  snprame  court  that  there  are  errors 
and  mistakes  in  the  bill  of  exceptions,  and 


that  evidence  Is  Included  therein  which  was 
not  In  the  bill  of  exceptions  at  the  time  It 
was  signed  by  the  Judge  of  the  district 
court  and  that  important  evidence  has  been 
omitted  in  making  up  the  bill,  the  supreme 
court  win  order  the  bill  to  be  referred  back 
to  the  Judge  before  whom  the  case  was  tried, 
for  examination  and  correction.  HoaglanA 
t).  Yon  Etten,  27  Neb.  705  (43  N.  W.  422). 

230.  (1892.)  Where  exhibits  are  stricken 
out  by  the  trial  court  upon  objection  of  ap- 
pellant that  the  same  are  not  true  copies  of 
the  original,  and  the  bill  of  exceptions  Is  al- 
lowed without  them,  the  supreme  court  will 
not  entertain  a  moiion  by  the  appellant  to 
require  the  appellee  to  supply  such  exhibits. 
Bickel  V.  Butcher,  35  Neb.  761  (63  N.  W. 
«6S). 

■  281.  (1896.)  The  supreme  court  will  not, 
as  a  matter  of  course,  permit  a  record  to  be 
withdrawn  for  the  purpose  of  amending  a 
bill  of  exceptions;  and  especially  is  thistme 
where  it  appears  that  a  failure  to  Incorpo- 
rate into  the  bill  of  exceptions  all  the  evi- 
dence is  due  to  the  laches  of  the  party  sedc- 
ing  the  amendment.  Macfarland  v.  West 
Side  Improvement  Ass'n,  47  Neb.  €61  (68 
N.  W.  637). 

.  232.  (1896.)  Where  documents  have  been 
omitted  from  a  bill  of  exceptions  througli 
the  fault  of  defendant  In  error,  plaintiff  in 
error  may  be  permitted  to  withdraw  It  from 
the  supr^e  court  for  the  purpose  of  pre- 
senting to  the  trial  Judge  an  application 
for  amendment.  Macfarland  v.  West  Bide 
Improvement  Ase'n,  47  Neb.  661  (66  N.  W. 
637). 

233.  (1896.)  A  motion  to  correct  a  bill 
of  exceptions  by  supplying  evidence  omitted 
therefrom  through  inadvertence  will  not  be 
entertained  by  the  supreme  court  Warner 
V.  SutcMns,  48  Neb.  672  (67  N.  W.  746). 

234.  (1897.)  Where  a  bill  of  exceptions 
filed  in  the  supreme  court  has  been  re- 
manded with  permission  to  the  lower  court 
to  rule  on  a  motion  to  correct  the  bill,  ad- 
ditional matter  properly  inserted  by  the 
trial  Judge  and  certified  to  the  appellate 
court  will  not  he  eliminated  on  motion  of 
defendant  in  error.  Macfarland  v.  West 
aide  Improvement  Ass'n,  53  Neb.  417  (73  N. 
W.  736). 

235.  (1898.)  A  district  Judge  has  au- 
thority, after  the  expiration  of  the  time  for 
settling  n  bill  of  exceptions,  to  make  cor- 
rections therein,  if  It  be  found  not  to  dis- 
close what  It  was  intended  to  at  the  time  (tf 
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Bettlement.  Brennan-Love  Co.  v.  Mclntoah, 
U  Neb.  140  (76  N.  W.  461). 

236.  (1898.)  If  It  be  disclosed,  after  the 
bill  reaches  the  supreme  court,  that  it  does 
not  disclose  what  the  trial  judge  Intended  at 
tbe  time  of  settlement,  it  will  be  remanded 
to  tbe  district  court  for  correction  under  his 
superrision.  Brennan-Love  Co.  v,  Mcl»to$h, 
56  Neb.  140  (76  N.  W.  461). 

m.  (1899.)  Where  a  hill  does  not  dla- 
cloee  what  it  was  intended  to,  at  tbe  time  it 
was  allowed,  it  may  be  corrected  by  the  trial 
Jndge  after  the  time  for  settlement  has  ex- 
pired. McWaUl  V,  Blair  State  Bank,  68  Neb. 
SIS  (79  N.  W.  620). 

SSB.  (1900.)  A  hill  of  excepttoiis  filed 
with  the  supreme  court  and  not  wlthdntwu 
by  leaTe  thereof  and  presented  to  the  trial 
Judge  for  correction,  cannot  be  comcted  In 
a  suit  of  mandamus  against  the  trial  Judge. 
State,  ex  rel.  WoMron,  v.  Ramtey,  59  Neb. 
61S  (81  N.  W.  439). 

239.  (1902.)  A  party  who  complains  that 
a  trial  judge  has  incorporated  Improper  mat 
ter  In  a  bill  of  exceptions  has  an  adeguate 
remedy  at  law,  within  the  code  of  civil  pro- 
cedure, section  646,  bo  that  mandamus  to 
correct  the  record  wiU  not  be  granted.  State, 
ex  rel.  Cobh»  v.  Faiwcett^  64  Neb.  496  (90  N. 
W.  2S0). 

240.  (1903.)  AfBdavits  addressed  to  the 
trial  court  after  judgment,  on  a  motion  to 
amend  the  reporter's  notes  of  the  evidence 
cannot  be  considered  by  the  appellate  court 
in  the  absence  of  a  ruling  by  the  trial  court 
<a  such  motion.  Jfodern  Brotherhood  of 
Awierica  v.  Oumningt^  68  Neb.  266  (94  N. 
W.  144). 

24L  (1906  )  Where  a  bill  of  exceptions 
was  not  properly  Identified  leave  was  granted 
to  withdraw  for  further  identification,  ffod- 
di*  V.  State,  76  Neb.  369  (107  N.  W.  781). 

242.  (1907.)  On  proper  appllcaUon  and 
showing,  a  hlU  of  eusptlons  may  be  with- 
drawn for  the  porpose  of  having  the  oer* 
tiflcate  of  the  clerk  ot  the  district  court  at 
tached  thereto.  O'Oonner  v.  Fieldt,  79  Neb. 
840  (113  N.  W.  628). 

243.  {Id07.)  A  certificate  of  the  clerk  of 
the  district  court  attached  to  a  bill  of  excep- 
tiMu  after  it  has  become  one  of  the  files  in 
tbe  npreme  court,  and  procured  without 
authority  of  that  court,  is  nnwarranted,  and 
will  be  wholly  dlsreg^ed.  0*OoHner  v. 
Fielii,  79  Neb.  840  (113  N.  W.  628). 

Compelling  allovrance  or  settlement. 

244.  (1886.)  Handamua  will  He  to  com> 
pti  a  judge  to  sign  a  hill  of  exceptions  after 


he  is  out  of  office.  State  v.  Ovthrie,  17  Neb. 
113  (22  N.  W.  n). 

246.  (1891.)  To  review  a  ruling  of  the 
district  court  in  striking  tnm  the  files  an 
aflldavit  claimed  to  contain  language  disre- 
spectful to  tbe  trial  court,  the  aflldavit  must 
be  Incorporated  in  the  bill  of  exceptions,  and 
If'  the  trial  judge  refuse  to  do  so.  he  will,  In 
a  proper  ease,  be  compelled  by  mandamus 
to  include  the  same  In  the  hill  of  exceptions. 
Fm  mtten  v.  Butt,  32  Neb.  286  (49  N.  W. 
866). 

246.  (1891.)  If  a  judge  refuses  to  settle 
and  sign  a  bill  of  exceptions  duly  presented 
to  him  for  that  purpose,  the  court.  In  a 
proper  case  wilt  compel  action  on  his  part, 
and  endeavor  as  far  as  possible  to  save  the 
rights  of  the  parties.  Jewett  v.  Ostorne,  3S 
Neb.  24  (49  N.  W.  774). 

247.  (1899.)  A  Utlgant  has  an  absolute 
legal  right  to  the  allowance  of  a  bill  of  ex- 
oeptions  embracing  all  the  evidence  consid- 
ered on  the  hearing  of  an  application  for 
an  Interlocutory  order.  This  right.  In  a 
proper  case,  may  be  enforced  by  mandamus. 
State,  ex  rel.  KenOaU,  «.  Dickin4on,  68  Neb. 
66  (78  N.  W.  282). 

248.  (1902.)  The  relator  In  mandamus 
proceedings  to  compel  settlement  of  a  hill 
of  exceptions  must  show  a  clear  right  to 
have  his  proposed  bill  allowed.  Hence  where 
the  trial  Judge  upon  hearing  evidence  has 
found  that  delay  in  not  presenting  the  bill 
in  the  time  fixed  by  law  was  due  to  lachea 
and  neglect  of  rriater,  the  latter  will  be  held 
to  very  dear  proof  that  snch  finding  was 
erroneous  and  that  he  Is  entitled  to  have 
the  bill  allowed  notwithstanding.  State,  ex 
rel.  Beiee,  v.  ffolmes,  8  Unof.  188  (91  N.  W. 
175). 

Consideration  of  defective  bill. 

249.  (1881.)  Where  a  motion  for  a  new 
trial  Is  decided  at  a  term  suboequoit  to  that 
at  which  it  Is  made,  and  one  of  the  grounds 
assigned  therein  Is  that  the  verdict  Is  not 
sustained  by  the  eridence,  a  blU  of  exoep- 
tlona,  containing  all  the  testimony  although 
signed  at  the  term  at  which  the  motion  is 
ov«Tuled,  will  be  considered  for  the  pur^ 
pose  id  determining  that  question.  Soott  v. 
Woldeoft,  U  Neb.  526  (10  N.W.409).  [Over- 
ruled. 42  Neb.  272;  46  Neb.  861;  47  Neb. 
235.] 

260.  (1894.)  After  a  bill  of  exceptions 
has  been  quashed  it  can  be  considered  for 
no  further  purpose  In  the  case  In  which  it 
was  originally  filed  in  the  supreme  court 
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/one*  V.  Wolfe,  42  Neb.  272  (60  N.  W.  563); 
(189S)  Conwaif  v.  Orimet,  46  Neb.  288  (64 
N.  W.  971);  (1896)  City  Nat.  Bank  of  Haat- 
inffa  V.  Thonuu,  46  Neb.  861  (65  N.  W.  89&). 

Effect  of  failure  to  procure  bill. 

251.  (1880.)  A  party  or  his  attorney  is 
Justtfled  in  relying  on  the  Btenographic  re- 
porter for  a  transcript  of  the  oral  proceed- 
ings of  a  trial,  and  if  without  fault  on  bta 
part  such  transcript  Is  not  prepared  within 
the  time  limited  by  law,  and  he  is  thereby 
deprived  of  his  bill  of  exceptions,  the  court. 
In  a  proper  case,  will  grant  a  new  trial.  Cur- 
ran  V.  Wilcox,  10  Neb.  449  (6  N.  W.  762). 

262.   (1896.)   Ttaa  failure  of  a  defeated 


party,  through  his  own  neglect,  to  secure  a 
true  bill  of  oiceptions,  presents  no  ground 
for  reversal.  Blomgren  v.  Holmquest,  49 
Neb.  49  (68  N.  W.  882). 

Filing. 

253.  (1883.)  A  bill  of  exceptions  In  a 
cause  tried  in  the  district  court  must  be 
filed  in  that  court.  Aultman  v.  Patterson, 
14  Neb.  57  (14  N.  W.  804);  (1906)  Wood 
Mowing  <£  Reaping  Machine  Co.  v.  OerhoU, 
47  Neb.  397  (66  N.  W.  538);  (1906)  Duncan 
V.  State,  75  Neb.  764  (106  N.  W.  1014). 

254.  (1898.)  A  bill  of  excepUons  must 
be  filed  In  the  district  court  of  the  proper 
county.  Firtt  Nat.  Bank  of  Denver  v.  Low- 
rey,  36  Neb.  290  (54  N.  W.  (68). 


EXCHANGE  OF  PROPERTY. 

ANALYSIS. 

Bequlsltea  and  validity  of  contract,  IS  1, 2. 
— —  -  Fraud  and  misrepresentations,  |S  3-6a. 
Construction  of  contract,  HO,  7. 

— — —  Joint  contract  for  exchange  with  third  perwnif  1 8. 
Fertonnance  and  breach  of  contract,  ||  9-13. 
Spedfle  perfonnaneef  II 1^  15. 


Gross-Kefctences. 

See,  also.  Contracts;  Sales. 

Contract  for  sale  of  land  In  general,  see 
Vendor  and  Purchaser. 

Specific  performance  of  contracts  to  sell 
land,  see  Sprctflc  Performance. 

Bequisites  and  validity  of  contract 

1.  (1897.)  A  contract  for  the  exchange 
of  property  is  not  void  for  Indeflnlteness  of 
description  where  the  description  Is  such 
as,  by  the  aid  of  evidence  aliunde,  to  enable 
the  property  to  be  identified.  Woods  v.  Hart, 
50  Neb.  497  (70  N.  W.  63). 

2.  (1897.)  Where  a  contract  contains 
two  descriptions  of  the  property  to  be  con- 
veyed, one  correct  and  the  other  false  in 
fact,  the  latter  should  be  rejected  as  sur- 
plusage. Woods  V.  Hart,  50  Neb.  497  (70  N. 
W.  63).  \ 

 Fraud  and  mlsrapreaantatlona. 

3.  (1890.)  In  action  to  siet  aside  an  ex- 
change of  property  on  the  ground  of  alleged 
conspiracy  to  defraud,  evidence  held  to  sus- 
tain finding  that  there  was  no  fraud.  Covey 
V.  Keegan,  29  Neb.  2S0  (45  N.  W.  454). 

4.  (1892.)  The  plaintiff  and  defendant 
exchanged  real  estate.   The  part  conveyed 


by  the  plaintiff  to  the  defendant  was  situate 
in  Blue  Springs;  that  conveyed  by  the  de- 
fendant to  plaintiff  in  exchange  therefor 

being  in  Rooks  county,  Kansas,  and  South 
Dakota.  The  defendant  stated  that  he  nevei 
had  seen  the  Kansas  land  and  urged  the 
plaintiff  to  go  and  see  it.  It  appeared,  how- 
ever, that  he  had  viewed  said  land  and 
knew  that  it  was  poor  and  nearly  worthless. 
It  also  appeared  that  the  South  Dakota  land 
was  incumbered  and  that  the  plaintiff  ob- 
tained but  little  value  for  his  property.  Held. 
That  the  judgment  rescinding  the  exchange 
was  right  and  Is  affirmed.  Armstrong  v.  Hel- 
frich,  34  Neb.  368  (61  N.  W.  866). 

6.  (1884.)  Where  in  a  trade  or  barter 
of  property  the  trade  is  procured  by  one  oi 
the  parties  by  false  and  fraudulent  repre- 
sentations as  to  the  quality  of  the  property 
disposed  of  by  htm,  the  defrauded  party 
may,  upon  the  discovery  of  the  fraud,  re- 
scind the  contract  and  maintain  replevin  for 
the  property  procured  by  such  fraud.  And 
this  may  be  done  without  returning  the 
property  received  by  the  defrauded  ^rty 
when  such  retuni  Is  Impossiblet  or  where 
the  party  guilty  of  the  fraud  has  by  his  own 
act  pnt  it  out  of  the  power  of  such  defrauded 
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party  to  make  such  return.  Faulkner  v, 
Elamp.  16  Neb.  174  (20  N.  W.  220). 

60.  (1907.)  Brldence  held  InsafBclent  to 
sbow  that  the  conveyance  of  plalntifTs  prop- 
erty to  defendant,  in  exchange  for  a  convey- 
ance by  defendant,  waa  procured  by  fraud. 
Miller  V.  Bradford,  80  Neb.  167  (113  N.  W. 
994). 

Construction  of  contract. 

6.  (1891.)  In  a  contract  between  E.  H. 
S-  on  the  one  part,  and  O.  H.  B.  and  EL  O. 
B.  on  the  other  part,  for  the  exchange  of  one 
parcel  or  description  of  real  property  by  8-, 
for  five  parcels  or  descriptions  of  real  prop- 
erty by  the  second  party,  in  which  the  prop- 
erty to  be  exchanged  by  each  party  was  de- 
scribed as  follows:  "E.  H.  S.'s  bam  and  lot, 
17  and  Davenport;  B.'b  lot  2,  B.  174;  east 
half  lot  5  and  6,  B.  80.  Omaha;  twenty  acres 
adjoining  Cktte  Brilltante,  Douglas  county; 
K.  %  B.  1,  Ambler  Place;  lot  14,  B.  -5,  and 
lot  11,  B.  2,  Boggs  and  Hill's  addition, 
Omaba,"  Add,  that  each  description  of  prop- 
erty to  be  exchanged  by  the  parties,  follow- 
ing the  first  description.  Is  to  be  construed 
and  read  as  B.  the  owner  of  the  property, 
tn  the  possessive  case,  at  the  commencnnent 
of  each  description.  Baliou  v.  Shertcood,  32 
Neb.  666  (49  N.  W.  790)  (50  N.  W.  1131). 

7.  ( 1899. )  The  contract  for  the  ex- 
change of  lands  set  out  in  the  opinion  con- 
strued, and  held  that  the  forty  days  desig- 
nated therein  for  the  exchange  of  deeds  did 
not  commence  to  run  from  the  time  the  con- 
tract was  made,  but  from  the  effecting  of  a 
loan  of  a  certain  sum  or  money  stipulated 
to  be  made  by  one  of  tbe  parties  In  consum- 
mation of  the  trade.  Te  Poel  v.  8hutt,  57 
Neb.  592  (78  N.  W.  288). 

■  ■    -Joint  contract  for  asehange  with 

third  person. 

8.  (1898.)  Where  two  persons  owning 
•quurately  adjoining  tracts  of  land  entered 
Into  a  joint  contract  to  exchange  It  tor  prop- 
erty of  vendee,  the  terms  of  the  ointract 
were  held  equally  binding  on  each  of  ven- 
dors. Perkin*  v.  Tilton,  53  Neb.  440  (73  N. 
W.  930). 

Performance  and  breath  of  eontraet. 

9.  (1884.)  A  party  who  claims  to  have 
fully  performed  an  oral  agreement  to  ex- 
change land  for  other  property,  must  sbow: 
First,  a  definite  contract  to  that  effect,  and 
Its  terms;  second,  such  a  part  performance 
on.  bis  part  that  Its  reclsslon  would  be  a 
fraud  upon  him;  and,  thirdly,  the  delivery 
of  possession  tn  pnrsuance  of  the  contract. 


MePherton  v.  Wiewell,  16  Neb.  626  (21  N. 
W.  391). 

10.  (1884.)  One  W.  claiming  to  be  the 
owner  of  nineteen  reapers  by  virtue  of  an 
oral  contract  with  M.  A  M.,  which  contract 
he  claimed  to  have  fulfilled  on  his  part,  sold 
said  reapers  to  one  N.  who  obtained  posses- 
sion of  the  same  by  replevin  to  which  tbe 
plaintiff  was  not  a  party.  Held,  That  the 
evidence  failed  to  show  a  completed  con- 
tract between  W.  and  M.  &  M.,  but  merely 
an  oral  agreement  to  enter  into  a  written 
contract,  and  that  there  had  been  no  actual 
delivery  of  the  reapers  to  W.  and  he  had  no 
title  to  the  samt.  McPherton  v.  Wiawetl,  16 
Neb.  626  (21  N.  W.  391). 

11.  (1888.)  Under  an  agreement  of  June 
2.  1884,  for  the  exchange  of  real  property, 
whereby  the  respective  deeds  were  depos- 
ited In  escrow  together  with  defendant's 
check  for  boot  money,  to  be  delivered  when 
defendant  "shall  ascertain  that'  (plaintiff) 
has  a  good  title,"  plaintiff  has  a  reasonable 
time  in  which  to  furnish  a  good  and  mar- 
ketable title,  and  such  a  title  furnished 
September  8,  following,  is  within  a  rea 
sonable  time.  King  v.  Cf*antner,  23  Neb.  791 
(37  N.  W.  664). 

12.  (1890.)  Where  one  contracts  to  e^ 
change  city  property  for  ranch  land  and  pe' 
sonal  property  thereon,  including  cattle,  and 
certain  of  the  oldest  and  best  cows  are 
taken  from  tbe  herd,  after  tbe  contract,  and 
Inferior  ones  substituted,  tbe  buyer  may  re- 
cover the  difference  In  the  value  of  original 
and  substituted  cattle.  Brown  v.  Drake,  28 
Neb.  695  (45  N.  W.  47). 

13.  (1904.)  It  seema  that  in  an  action 
to  recover  damages  for  breach  of  a  covenant 
for  Qulet  enjoyment,  growing  out  of  an  ex- 
change of  lands,  the  measure  of  damages  is 
the  value  of  the  property  to  which  the  plain- 
tiff was  entitled,  but  which  he  failed  to  re- 
ceive, in  the  transaction.  Holmeg  v.  Seaman, 
72  Neb.  300  (100  N.  W.  417). 

Specific  performance. 

14.  (1897.)  Evidence  held  to  sustain 
findings  for  plaintiff  in  an  action  for  the 
specific  enforcement  of  a  contract  for  the 
exchange  of  property.  Woods  v.  Hart,  50 
Neb.  497  (70  N.  W.  53). 

15.  (1899.)  Under  the  evidence  plaintiff 
was  entitled  to  a  specific  execution  of  tbe 
contract  for  tbe  exchange  of  lands.  Te  Poet 
V.  Shutt,  67  Neb.  692  (78  N.  W.  288). 


EXCUSABLE  HOMICIDE. 

See  Homicfde. 
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EXECUTION. 


ANALYSIS. 

X.  KAT1TBE  AVD  ESSBNTIAZit  IH  OESTEBAZ.. 


Nature  in  general,  f  S  1,  2. 

Bight  of  creditor  to  execution  in  general,  ii  3-S. 

Judgment  or  decree,  §8  6-8. 

Effect  of  motion  for  new  trial,  S  9. 

Effect  of  death  of  Judgment  debtor,  f  10. 

Effect  of  exeontion  upon  void  or  satiaflod  Judgment,  ||  11-16. 

Successive  executions,  H  18. 

Agreement  as  to  enforcement  of  Judgment,  If  19,20. 


H.  P&OPEBTY  SUBJECT  TO  BXECTTTION. 


In  general,  |  SI. 
Beal  property,  1 88. 
Crops,  f  S  23-8S. 
Public  property,  IS  86, 87. 
Cemetery,  IS  28, 29. 

Property  in  hands  of  assignor  for  creditors, }  30. 
Property  in  custody  of  agent  or  bailee,  ||  31, 38. 
Property  owned  In  common,  1 33. 
Mortgaged  property,  fiS  34-37. 
Property  fraudulently  conveyed,  fi  38. 
Fixtures,  i  39. 

Equitable  interesU,  Si  40-48. 
Bstate  of  cnrtosy,  148. 


m.  Z88UANCB,  FORM  AND  BEQtnSTTES  OF  WBIT. 


Jurisdiction  to  issue  writ,  44. 

Direction  for  issue,  8  45. 

On  affirmance  of  judgment,  8  46. 

Necessity  for  seal  of  court,  847. 

Conformity  to  Judgment,  1 48. 

Indoitements,  f  49. 

Becall  of  execution,  f  50. 


IV.  LIEN,  LEVY  OB  EXTENT,  AND  CTTSTODT  OF  PBOFSBTT. 


Necessity  for  levy,  8  51. 

Power  to  make  levy,  S  53. 

Time  for  levy,  1 68. 

Xodo  and  ■ufldeney  of  levy,  ||  64-60. 

Exhaustion  of  personalty  before  levy  on  realty,  8  61. 
Xevy  on  property  taken  under  other  process,  1168-66, 
tUbillty  for  failure  to  levy,  88  67-71. 
Inventory  and  appraisement,  73-83. 
Certlflcate  ss  to  liens  on  property,  88  83-85. 
Priorities  between  execution.  It  86-99. 
Waiver  or  abandonment  of  lion  or  levy,  ||  93, 84. 
Extinguishment  by  replevin,  1 95. 
Vacating  levy,  S  96. 
Action  to  compel  restitution,  8  97. 


V.  STAY,  VAGATZHO  AND  BELIEF  AGAINST  EXECUTION. 


Stay,  81 98-104. 

^—Agreement  for  stay,  1 105. 

 Bond  or  undertaking,  §8  106-120. 

-—  -  Effect  as  waiver  of  appeal  or  new  trial,  88  131-184. 
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Xffwt  of  sal*  In  violfttloii  of  sttporMdou,  1 18ft. 
VuAtlBff  writ,  II 186, 187. 
Injniietion,  ||  128-185. 

Baotralning  breach  of  agreammt  u  to  •nftttMawnt  of  Judgnuint, 

Ifi  136-138. 


"vn.  aAXB. 

(A)  Manner,  conduct,  Talidlty,  and  conflxming  or  vacating. 
Nature  and  reqolaites  In  general,  ||  156, 156. 
Notice  of  sale,  H  157-166. 
Postponement,  1 167. 
Sale  in  parcela,  1 168. 
Order  of  offering  for  aal^  1 169. 
Tezma  and  conditiosu,  1 170. 
Conflxmatlon,  H  171-170. 

KlerepreeeDtatlon  by  officer  conducting  sal^  1 180. 
Persona  wbo  may  purchaae,  |}  181-185. 
Feraons  who  may  queatlcm  validity,  f  186. 
Opening  and  vacating. 

 Oxonnda  in  general,  11 187-191. 

— —  Zrregnlarlty  or  fraud  in  appraieement,  ||  198-198. 

 Order,  S  109. 

Effect  of  setting  aside  sale,  I  800. 
GoUateral  attack  on  sale,  ||  801,  808. 
IdabiUty  of  oflleer  for  tailnre  to  sell,  1 803. 

^)  Title  and  rights  of  puxehaasra. 

Property  passing  by  sale,  1 804. 
Batate  or  interest  acquired,  |$  805-818. 

Effect  of  sale  under  subsequ«it  execution,  1 818. 

 Equitable  intereets,  1 814. 

Bights  prior  to  conflrmaUou,  |f  815-817. 
liens  or  incumbrancee  on  property,  il  818-880. 
BxonptionB  and  dower  rights,  II 830-838. 
Bmia  flde  pnrehaaers,  ||  288-836. 
Bents  and  profits,  ||  887-889. 
Crops,  I  840. 

Purchase  on  behalf  of  debtor,  S8  841-843. 
Xffec*  of  rerersal  or  Taeation  of  Jud^ent,  ||  844, 846. 
Bights  and  remedies  on  avoldanoe  of  sale,  ||  846, 847. 
(O  Bedemption. 

Bight  to  redeem,  }  848. 
Time  for  redemption,  i  849. 

0>)  CouTeyance  to  purchaser. 

Authmity  to  make,  1 860. 

GompaUing  iasuanoe  of  deed,  II 851,  858. 

Sufficiency  of  deed,  ||  253, 854. 

Operation  and  effect  of  deed,  ||  855-858. 
(E)  Distribution  of  proceeds. 

In  general,  II 859-863. 

Vm.  BSTUBN. 


VI.  CZAIXS  BY  THIBD  PEB80NS. 


Trial  of  right  of  property,  1 139. 
Actiona  by  claimant^  1 140. 
Indemnity  bond  to  officer,  ||  141-146. 


Action  on  bond,  ||  147-164. 


Necessity  and  suffleieney,  11 864-868. 
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ZX.  PAYMENT  AND  SATISFACTION. 

Agreement  to  return  pftTmeut,  f  269. 
Action  to  recover  money  paid,  S  270. 

X.  BUPPLEMENTART  PEOCEEDINQS. 

Nature  and  purposes  ot  remedy,  §S  271, 272. 

Oamishment  In  aid  of  neeutionf  S  273. 

Proceedings  for  examination  of  debtor,  8f  274-277. 

Order  for  payment  or  deUvery  of  property,  278-278. 
XL  WBONOFtTL  EZECtTTZON. 

Execution  upon  satisfied  Judgment,  H  280, 281. 

S^ure  and  sale  of  exempt  property,  |{  282-289. 

Levy  by  nnauthorixied  person,  |  290. 

Levy  on  property  of  tMrd  person,  S|  291-294. 

Effect  of  redelivery  bond,  1 295. 

Persons  liable,  |S  296-299. 

Actions. 

 Pleading,  IS  300-304. 

 Presumptions^  1 3C3. 

 AdmisslblUty  of  evidence,  S  306. 

 Weight  and  sulBciency  of  evidence,  %  307. 

 Damages,  S|  308-310. 

 Judgment,  1 311. 


Cboss-Refcrences. 
Execution  and  enforcement  of  judgments 
In  particular  actions  or  proceedings,  see  spe- 
cific topics. 

See,  also,  Judicial  Sales;  Mortgages. 

On  allowance  of  claim  against  estates,  see 
Executors  and  Administrators,  %  173. 

Seizure  of  property  of  public  corporation, 
see  Corporations,  I  391. 

Extinguishment  of  Judgment  lien  by  fail- 
ure to  issue  exec>itlon,  see  Judgments,  SS 
799-S02. 

Execution  In  justice  courts,  see  Justices 
of  the  Peace,  fiS  267-259. 

Compelling  execution,  see  Mandamus,  {| 
67-71. 

Sale  of  land  for  taxes,  see  Taxation. 

X.  NATTTBE  AND  ESSENTIALS  ^N 
OENEBAL. 
Nature  in  general. 

1.  (1871.)  Execution  is  the  end  of  the 
law.  Execution  Is  the  common  law  process 
of  obtaining  actual  possession  of  the  thing 
recovered  by  the  Judgment  and  Is  called  the 
life  of  the  law.   Miller  v.  Finn,  I  Neb.  254. 

2.  (1895.)  The  terms  "ocecution"  and 
"order  of  sale"  are  used  interchangeably  in 
the  statutes,  and  either  is  but  a  written 
command,  under  the  seal  of  the  court,  au- 
thorizing and  directing  the  officer  to  whom 
it  Is  directed  to  execute  the  court's  Judg- 
ment. Burket't  t».  Clark,  46  Neb.  466  (64  N. 
W.  1113.) 


Right  of  creditor  to  execution  in  general 

3.  (1894.)  A  judgment  is  the  final  and 
solemn  adjudication  and  determination  of 
the  rights  of  the  parties  In  and  to  the  sub- 
ject-matter litigated;  and  a  creditor  on  ob- 
taining judgment  Is  entitled  to  an  immediate 
execution  for  the  satisfaction  thereof,  unless 
such  execution  Is  stayed  by  compliance  with 
the  provisions  of  the  statute  therefor.  Dun- 
terman  v.  Storey,  40  Neb.  447  (58  N.  W.  949). 

4.  (1902.)  The  right  of  a  judgment 
creditor  to  take  out  an  execution  on  his 
judgment,  is  a  substantial  right;  and  this 
right  can  only  be  taken  away  or  suspended 
by  some  act,  suit  or  proceeding  for  this  pur- 
pose in  compliance  with  law.  Halmes  « 
Dovey,  64  Neb.  122  (89  N.  W.  631). 

5.  (1906.)  An  execution  Is  void  where 
Issued  out  of  a  district  court  on  a  transcript 
filed  in  appeal  from  a  justice  of  the  peace 
and  after  dismissal  of  the  appeal  and  re- 
manded for  further  proceedings.  JeAkina 
V.  Campbell,  76  Neb.  138  (107  N.  W.  221). 
■Tudgment  or  decree. 

6.  (1883.)  In  cases  of  garnishment  in 
Bid  of  execution  no  personal  Judgment  based 
upon  the  testimony  of  the  garnishee  is  al- 
lowed, but  simply  an  order  for  him  to  pay 
the  amount  admitted  to  be  due  and  payable 
from  him  to  the  defendant  in  execution. 
Such  an  order  may  be  enforced  by  means  of 
an  ordinary  execution.  Clark  v.  Foxworthy 
14  Neb.  241  (16  N.  W.  342). 

7.  (1901.)    ExeeuUoit  Is  a  proper  process 
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ts  enforce  a  decree  directing  a  defendant  to 

pay  money  Into  court.  Stuart  v.  Burcham, 
62  Neb.  84  (86  N.  W.  898;  89  Am.  St  Rep. 
739). 

8.  (1902.)  BxecuUon  may  Issue  to  en- 
force a  decree  of  a  probate  conrt  finding 
that  an  executor  has  assets  In  bis  hands,  on 
final  settlement,  and  ordering  them  dl8trib> 
nted.  Lydick  v.  Chanej/,  S4  Neb.  288  (89  N. 
W.  801). 

■Seet  of  motion  for  nev  trlaL 

9.  (1894.)  The  pendency  of  a  motion  for 
a  new  trial  does  not  supersede  a  decree  or 
Jadsment  rendered  or  stay  the  execution 
thereof.  Ton  Dom  v.  Menffedoht,  41  Neb. 
525  (69  N.  W.  800). 

Xflect  of  death  of  Judgment  debtor. 

10.  (1904.)  If  the  plaintiff  In  an  action 
die  after  judgment,  but  before  satisfaction 
thereof,  no  valid  execution  can  be  bad  upon 
the  propeiny  of  the  judgment  defendant  until 
the  jadgment  has  been  revived  In  the  man- 
n«  provided  for  in  section  472  of  the  code. 
Vofft  17.  Doily,  70  Neb.  812  (98  N.  W.  31). 
Effect  of  execution  upon  Toid  or  satisfied 

judgment. 

11.  (1891.)  A  sale  upon  «iecution  Is- 
ned  on  Judgment  confessed  in  a  county 
arart,  not  In  compliance  with  the  provl- 
dons  of  the  statute,  was  void.  Howetl  v. 
mt  Sdge  Mlo.  Co.,  32  Neb.  627  (49  N.  W. 
704). 

12.  (1895.)  In  an  action  of  replevin, 
Vhere  the  defendant  claims  to  hold  the 
property  by  Tirtue  of  the  levy  of  an  execu- 
tion regular  on  its  face,  the  writ  and  levy 
thereunder  will  confer  upon  the  officer  no 
right  to  hold  the  property  as  against  the 
owner,  If  the  execution  was  issued  upon  a 
TOid  Judgment.  The  second  point  of  the 
lyllabus  in  Witeoa  u.  SfocfcHn,  7  Neb.  50, 
oreiruled.  MuUer  v.  Plw,  45  Neb.  701  (64 
N.  W.  232). 

13.  (1900.)  A  sale  of  real  estate  under 
a  void  Judgment  neither  diverts  the  owner's 
title  nor  confers  any  rights  on  a  purchaser 
baying  with  knowledge  of  the  invalidity. 
Fint  Jfat.  Bank  v.  OiUon,  60  Neb.  767  (84 
N.  W.  259). 

14.  (1901.)  An  execution  Issued  on  a 
Judgment  fraudulently  confessed,  and  levied 
by  an  executive  officer  on  the  property  of 
the  Jadgment  debtor,  cannot  be  treated  as 
a  mere  nullity  by  another  officer  holding 
pcooMB  aiatnat  the  judgment  debtor  Issued 
ODt  of  a  different  ooart.  and  the  possession 


of  the  officer  making  the  first  levy  forcibly 
wrested  from  him  for  the  purpose  of  levy- 
ing thereon  the  process  subsequently  issued 

and  held  by  such  officer.  Pitkin  d  Brooks 
V.  Bumham,  BantM,  Hunger  d  Co.,  62  Neb. 
385  (87  N.  W.  160:  89  Am.  St  Rep.  763;  56 
L.  R.  A.  280). 

16.  (1901.)  A  legal  levy  on  personal 
property  of  a  writ  of  execution  valid  on  its 
(ace  issued  on  a  judgment  voidable  only 
and  not  void,  and  taking  possession  of  the 
property  levied  on  by  the  officer  serving  the 
writ  places  the  property  in  autodia  Uffta. 
Pitkin  d  Brooka  v.  ffurnham.  flmao,  JThh- 
ffer  d  Co.,  62  Neb.  385  (87  N.  W.  160;  89  Am. 
St  Rep.  763;  55  L.  R.  A.  280). 

16.  (1905.)  An  execution  issued  on  a 
satisfied  Judgment  is  void.  Yeiter  v.  Gath- 
ers, 73  Neb.  317  (102  N.  W.  612). 

SuccesBive  executions. 

17.  (1884.)    Where  an  execution  was  Is* 

sued  and  levied  upon  real  estate  of  the  Judg- 
ment debtor,  but  returned  without  making 
a  sale,  for  the  reason  that  there  were  no 
bidders,  the  effect  of  such  return,  where  it 
is  not  sou^t  to  enforce  the  lien  by  further 
proceedings.  Is  to  discharge  the  property 
from  the  levy.  The  right  of  the  Judgment 
creditor  to  issue  another  execution  and  levy 
upon  other  property  remains  unimpaired. 
Reynolds  V.  Cobb,  15  Neb.  378  (19  N.  W. 
502). 

18.  (1889.)  After  a  sale  of  attached  prop- 
erty under  a  default  Judgment  the  court, 
cannot  issue  execution  against  other  prop- 
erty for  a  deficiency.  Que  v.  Jones,  25  Neb. 
634  (41  N.  W.  555);  Noyce  v.  Jones,  25  Neb. 
643;  Gilbert  v.  Jones,  26  Neb.  644. 

Agreement  as  to  enforcement  of  judgment 
Restraining  breach  of  agreement  see  post, 
Sa  136-138. 

19.  (1896.)  The  agreement  In  this  case. 
Quoted  in  full  in  the  opinion,  construed  to 
be  one  by  which  the  judgment  creditor 
bound  himself  to  first  make  levy,  or  cause 
It  to  be  made,  on  the  property  of  a  desig- 
nated one  of  the  Judgment  debtors,  within 
the  jurisdiction  of  the  court  In  which  the 
judgment  was  rendered,  and  to  sell  or  ex- 
haust the  property  of  this  particularly  speci- 
fied debtor  for  the  satisfaction  of  a  balance 
of  the  Judgment  remaining  unpaid,  before 
resorting  to  or  causing  levy  of  execution  to 
be  made  on  property  belonging  to  either  of 
the  other  debtors.  CHbson  «.  McClay,  47 
Neb.  900  (M  N.  W.  861). 
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20.  (1S96.)  Certain  acts  and  statements 
Of  one  of  the  favored  debtors  reviewed  and 
'ketd  not  to  constitute  a  waiver  of  bis  rights 

under  and  by  virtue  of  the  agreement  by 
which  the  Judgment  creditor  bound  himself 
to  exhaust  the  property  of  one  judgment 
debtor,  before  proceeding  against  that  of 
another,  or  to  estop  falm  from  asserting 
them.  Gibson  v.  McClay,  47  Neb.  900  (66 
N.  W.  851). 

H.  PBOPEBTT  SUBJXCX  TO  EXECTT- 

TION. 

Exemptions  from  execution,  see  Exemp- 
Hont. 

Cemetery  property  as  exempt,  see  Ceme- 
teries, II 6-7. 

Estate  of  curtasy  subject  to  execution,  see 
Ourteay^  I  6. 

In  goiend. 

21.  (1899.)  Except  In  cases  of  fraudu- 
lent conveyances,  a  creditor  can  reach  noth- 
ing more  than  the  right,  title  and  interest 
of  his  debtor  In  the  property  seized.  Arlinfr- 
ton  State  Bank  v.  Paulsen,  69  Neb.  94  (80 
N.  W.  263). 

Heal  property. 

as.  (1881.)  It  is  only  when  the  debtor 
haa  no  personal  property,  or  it  Is  InsufB- 
deuU  tbat  a  levy  may  be  had  upon  the  real 
«8tate.  Godman  v.  Bogga,  12  Neb.  13  ( 10  N. 
W.  403). 

'Oropa. 

■  23.  (1888.)  An  agreement  by  an  occu- 
pant of  land,  with  the  owner  thereof,  that 
all  net  proceeds  to  result  from'  the  future 
cultivation  thereof  should  be  the  property 
of  the  latter,  to  apply  on  a  debt  owing  to 
him  by  the  former,  la  not  a  paymmt  pro 
tanto  of  the  dett  so  as  to  transfer  the  title 
and  ri^t  to  possession  of  such  surplus,  and 
hence  a  standing  crop  raised  by  the  formen 
Is  subject  to  execution  for  his  debts.  John- 
«Mt  V.  Walker,  23  Neb.  736  (37  N.  W.  639). 

24.  (1898.)  Orowlng  crops  are  person- 
alty and  subject  to  seizure  under  execution. 
Sim$  V.  Jonee,  64  Neb.  769  (76  N.  W.  160; 
«9  Am.  St  Rep.  749). 

26.  (1901.)  Orowlng  crops  are  subject 
to  levy  and  sale  Irrespective  of  their  stage 
of  growth.  Johns  v.  Kamarad,  2  Unof.  157 
(96  N.  W.  118). 

Tubllc  property. 

26.  (1892.)  Property  of  the  public,  such 
as  a  bridge  comj^y,  cannot  be  seized  and 
sold  to  satisfy  an  ordinary  judgment  at  law; 


creditor's  remedy  is  appointment  of  a  re- 
ceiver and  seqLuestTaticm  of  corporate  eun- 
Ings.  Overton  Bridge  Co.  v.  Means,  33  Neb. 
867  (61  N.  W.  240;  29  Am.  St.  Rep.  514). 

27.  (1902.)  In  the  absence  of  statutory 
enactment,  the  property  of  a  ffHosi-pnblic 
service  corporation,  necessu-y  for  carrying 
out  the  objects  of  its  creation,  lilie  tfaertglkts 
of  way  of  railroad,  turnpike  and  canal  com- 
panies, and  fixtures  thereto,  cannot  be  seized 
and  sold  upon  legal  process  in  ordinary  no- 
tions, although  the  company  la  Insolvent, 
and  has  been  guilty  of  non-user  and  abandon- 
ment Sherman  County  Irrigation,  Water 
Power  4  Improvement  00.  v.  Drake,  66  Neb. 
699  (91  N.  W.  612). 

Cemetery. 

28.  (1902.)  Real  estate  platted  and  dedi- 
cated for  a  public  cemetery,  which  la  used 
exclusively  for  burial  purposes.  Is  exempt 
from  forced  sale.  First  Nat.  Bank  of  Paumee 
City  p.  Hazels,  63  Neb.  844  (89  N.  W.  378; 
56  h.R.  A.  765). 

29.  (1902.)  The  fact  that  the  owner  of 
the  legal  title  to  a  portion  of  the  lots  in  a 
cemetery  receives  a  portion  of  the  revenue 
derived  from  a  sale  thereof  when  required 
for  burial  purposes  does  not  render  such  un- 
sold lota  subject  to  execution,  1^1  or  equi- 
table. First  Nat.  Bank  of  Pawnee  City  v. 
BaiseU,  63  Neb.  844  (89  N.  W.  378;  56  L.  R. 
A.  766). 

Property  In  hands  of  assignor  for  creditors. 

30.  (1888.)  Property  of  a  debtor  in  the 
hands  of  his  assignor  for  the  benefit  of  his 
creditors  is  not  subject  to  execution  under  a 
Judgment  against  the  debtor.  Bmith,  Fraxicr 
<£  Co.  V.  Taylor  d  Co.,  25  Neb.  260  (41  N.  W. 
154). 

Property  in  custody  of  agent  or  bailee. 

31.  (1892.)  Property  in  hands  of  a  bailee 

under  agreement  to  purchase  at  his  election 
cannot  be  taken  on  execution  to  satisfy  a 
judgment  against  such  bailee,  before  pay- 
ment made  by  him  to  bailor.  McClelland  v. 
Bcrogffin.  S5  Neb.  536  (63  N.  W.  469). 

32.  (1896.)  Property  in  possession  of  a 
factor  is  not  subject  to  execution  in  satistec- 
tlon  of  debts  of  the  factor.  National  Cord- 
age Co.  V.  Sims,  44  Neb.  148  (62  N.  W.  514). 

Property  owned  in  common. 

33.  (1898.)  Where  land  is  leased  for  a 
share  of  the  crops  the  landlord  and  tenant 
are  tenante  In  common  of  the  growing  crops 
and  the  Interest  of  either  is  a  leviable  one. 
4 
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Am  v.  /<met.  U  Neb.  769  (7S  N.  W.  ISO; 
l»  Am.  St  Rep.  749). 

34.  (1885.)  Where  a  chattel  mortgage  Is 
ftYcn  to  secure  a  bona  fide  debt,  and  the 
mortsagee  has  taken  possession  of  the  mort- 
gaged property,  or  has  the  right  to  do  so 
tmder  the  provisions  of  the  mortgage,  a  Judg- 
ment creditor  of  the  mortgagor  cannot,  irltb- 
ont  the  consent  of  the  mortgagee,  levy  upon 
the  mortgaged  property,  and  eell  it  under 
execution.  And  especially  would  this  be  the 
case  If  the  mortgaged  property  consisted  of 
a  number  of  articles  such  as  a  stock  of 
goods.  The  remedy  would  be  by  garnishee 
process  op  such  other  proper  proceeding  as 
would  reach  the  Interest  of  the  mortgagor 
after  the  debt  due  the  mortgagee  was  paid. 
Clticago  Lumber  Co.  v.  FUker,  18  Neb.  334 
(25  N.  W.  340). 

35.  (1896.)  The  title  and  interest  of  a 
mortgagor  of  chattels  therein  may  be  levied 
upon  and  sold  under  execution  against  him, 
the  mortgagor  being  In  possession.  Oould 
V.  Annagoat,  46  Neb.  897  (65  N.  W.  1064). 

36.  (1897.)  The  Interest  of  mortgagor  in 
realty  may  be  sold  under  execution,  and  his 
light  and  title  at  ttie  time  the  judgment  lien 
attached  vest  In  the  purchaser  at  sherllTs 
sale.  Orr  v.  Broad,  62  Neb.  490  (72  N.  W. 
850). 

37.  (1901.)  The  pendency  of  an  action 
for  the  foreclosure  of  an  alleged  chattel 
mortgue  in  which  a  temporary  Injunction 
has  been  granted  restraining  the  defendant 
from  selllug,  consuming  or  disposing  Of  the 
property  In  controversy  during  the  pendency 
of  the  action,  does  not  withdraw  the  prop- 
erty from  pursuit,  by  general  creditors,  of 
the  alleged  mortgagor  in  another  court  by 
■nana  of  the  ordinary  procedure  of  a  suit  at 
taw,  judgment  and  execution.  In  such  case 
the  property  Is  not  In  the  custody  of  the 
law,  but  the  principles  applicable  are  those 
pertaining  to  the  doctrine  of  lit  pendent. 
Ryan  v.  Donley,  2  Unof.  6  (96  N.  W.  49). 

Property  fraudulently  conveyed. 

Bxeeatlon  on  rents  and  profits  from  land 
conveyed  In  fraud  of  creditors,  see  Frawlii- 
>M  Conveyances,  %%  611,  611a. 

3S.  (1900.)  The  creditors  of  a  vendor 
who  has  made  an  lll^al  sale  of  his  property 
cannot  seize  the  same  unless  they  can  show 
that  such  transfer  was  an  Invasion  of.  and 
prejndlda]  to.  their  rights.  Brotoer  v.  FoMt,- 
M  NA.  590  (83  N.  W.  832). 


38a.  (1908.)  Real  estate,  which  has  been 
conveyed  without  consideration  in  fraud 
of  creditors  of  the  grantor,  may  be  levied 
upon  and  sold  under  an  execution  as  the 
property  of  the  grantor.  In  such  c^,  the 
grantor,  as  to  the  execution  creditor,  has 
more  than  an  OQultable  Interest  in  the  realty 
conveyed,  and  the  purchaser  at  the  execu- 
tion sale  may  maintain  an  action  against 
the  fraudulent  grantee  to  cancel  the  frandn- 
lent  conveyances  and  to  quiet  his  title. 
Becker  v.  Linton,  80  Neb.  655  (114  N.  W. 
928). 

Sixtures. 

89.  (1873.)  Fixtures  erected  by  a  tenant 
during  his  term  mi^  be  levied  upon  as  per- 
sonal.  and  sold  on  execution,  and  the  pur- 
chaser may  enter  upon  the  premises  and  re* 
move  th«n.  Lanphere  v.  Loioe,  3  Neb.  181. 

Equitable  Interests. 

40.  (1881.)  An  equitable  Interest  in  land, 
coupled  with  the  actual  possession,  may  be 
reached  by  a  seizure  and  sale  under  an  ordi- 
nary execution  at  law.  RotenfteUl  v.  OhaOa, 
12  Neb.  25  (10  N.  W.  465). 

41.  (1882.)  A  mere  equity  of  redemp- 
tion, or  a  mere  permissive  possession,  which 
the  mortgagee  may  terminate  at  his  ideas- 
ure.  whenever  he  consider  It  necessary  tor 
his  security.  Is  not  the  subject  of  a  levy  and 
sale  except  by  virtue  of  some  statute.  Pecfc- 
inbauffh  V.  QuilJin,  12  Neb.  686  (12  N.  W. 
104). 

42.  (1896.)  "Where  a  judgment  defmdant 
Is  not  In  possession  of  realty,  his  equitable 
Interest  therein  cannot  be  sold  under  execu- 
tion Issued  upon  the  judgment.  First  Nat. 
Bank  of  Plattsmoutk  v.  Tighe,  49  Neb.  299 
(68  N.  W.  490). 

Estate  of  curtesy. 

43.  (1892.)  The  estate  of  curtesy  of  a 
husband  Is  subject  to  sale  on  execution 
under  foreclosure  of  a  mortgage  by  htm;  his 
tlUe  being  a  subject  of  sale  by  deed  or 
mortgage.  Denning  v.  Miles,  85  Neb.  739 
(53  N.  W.  666;  37  Am.  St.  Rep.  464). 

m.  ISSUANCE,  FORM  AND  BXQin- 
SITBS  OF  WRIT. 

Jurisdiction  to  Issue  writ. 

44.  (1896.)  The  Jurisdiction  of  a  court 
does  not  cease  by  the  rendition  of  judgment, 
but  continues  for  the  purpose  of  enforcing 
the  judgment.  Prugh  v.  Portsmouth  Savinga 
Bank,  48  Neb.  414  (67  N.  W.  309). 
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DlrectloB  for  iMm*. 

46.  (1901.)  The  ftward  of  execatlon  la 
no  part  of  a  Judgmeat.  Whm  Jadgment  is 
pronounced  In  faTor  of  a  party,  the  law 
awards  execution  without  any  special  direc- 
tion to  that  effect  In  the  judgment.  EnotU 
V.  Crottljf,  1  Unof.  730  (95  N.  W.  848). 

On  afflrmance  of  Judgment. 

46.  (1889.)  Where  a  Judgment  of  the 
district  court  has  been  simply  affirmed  In 
the  supreme  court,  the  clerk  of  the  district 
court  upon  receiving  a  mandate  to  that  ef- 
fect may  iaaue  an  execution  on  the  original 
Judgment  On  a  simple  afflrmance  no  action 
of  the  trial  court  fs  necessary  before  iB8n> 
Ing  an  execution.  State,  ex  rel.  Noble,  v. 
Sheldon,  26  Neb.  161  (42  N.  W.  335). 

Heeewlty  for  seal  of  oourt. 

47.  (1883.)  An  execution  from  which 
the  seal  of  the  court  has  been  omitted  Is 
not  void,  but  may  be  amended  even  after 
the  sale  is  confirmed.  Taylor  v,  Courtnay. 
16  Neb.  190  (16  N.  W.  842). 

Conformity  of  Judgment. 

48.  (1883.)  A  slight  variance  In  the 
name  of  one  of  the  parties  In  the  Judgment 
from  that  In  the  execution  will  not  vitiate 
It.  where  It  Is  apparent  from  the  pleadings 
and  proceedings  that  the  parties  are  the 
sama  Miller  v.  Wittit.  IS  Neb.  13  (16  N. 
W.  840). 

Indorsements. 

49.  (1888.)  An  officer  receiving  a  writ 
of  execution  Issued  by  a  Justice  of  the  peace, 

or  by  a  county  judge,  upon  a  Judgment  ren- 
dered in  a  non-term  case,  is  not  required 
by  statute  to  endorse  thereon  the  hour  of 
the  day  when  the  same  Is  received.  John- 
son V.  Walker,  23  Neb.  736  (37  N.  W.  639). 

Becall  of  execution. 

50.  (1896.)  The  district  courts  of  this 
state  have  authority  to  control  their  pro- 
-cess,  and  for  sufficient  reason  may  recall 
an  execution  or  order  of  sale  and  set  aside 
an  appraisement  of  property  made  there- 
under. Beatrice  Paper  Co.  v.  Beloit  Iron 
Works,  46  Neb.  900  (65  N.  W.  1069). 

IT.  UEN,  LEVY  OB  EXTENT,  AND 

CUSTODY  OF  PBOPEBTT. 
Compensation  and  fees  of  levying  officer, 
see  Bheri1f8  and  Constables,  H  14-19. 

Necessity  for  lery. 

61.  (1896.)  Since  real  estate  ordered  to 
be  sold  by  a  decree  in  equity  has  by  such 
decree  already  been  appn^rlated  and  set 


apart  to  satisfy  the  de(»ee.  no  actual  levy 
thereon  need  he  made  by  an  officer  holding 
.  an  execution  by  which  he  is  commanded  to 
sell  such  real  esUte.  Burkett  v.  Otark,  46 
Neb.  466  (64  N.  W.  1113). 

Power  to  make  lery. 

62.  (1884.)  A  sale  of  chatteUi  as  upon 
execution,  by  one  who  without  authority  or 
appointment  from  any  source,  but  pretend- 
ing to  act  as  a  constable,  seized  the  chattels 
undw  an  execution  Issued  by  a  Justice  of 
the  peace,  conveys  no  title.  iicMUkm  v. 
Rowe,  15  Neb.  620  (19  N.  W.  504). 

Time  for  levy. 

53.  (1897.)  A  sheriff  or  constable  has 
no  authority  to  act  under  an  execution  after 
the  return  day  theraof.  Buckley  v.  Mason, 
52  Neb.  639  (72  N.  W.  1043). 

Mode  and  snflleieney  of  lory. 

54.  (1888.)  A  sheriff  or  constable  levy- 
ing an  execution  upon  a  field  of  growing  or 
standing  corn,  need  not  take  manual  pos- 
session thereof,  nor  do  any  act  in  respect 
thereto  which,  were  It  not  for  the  protection 
of  the  writ,  would  make  htm  a  trespasser. 
Johnson  V.  Walker,  23  Neb.  736  (37  N.  W. 
639). 

65.  (1895.)  The  test  of  the  validity  of 
a  levy  upon  personal  property  is  whether 
or  not  the  acts  of  the  officer  under  his  writ 
have  been  such  as  would  make  him  liable 
as  trespasser  but  for  the  protection  afforded 
by  such  writ.  Grand  Island  Banking  Co.  v. 
Costello,  45  Neb.  119  (63  N.  W.  376);  (1901) 
Pitkin  &  Brooks  v.  Bumham,  ffanna.  ifwn- 
ger  £  Co.,  62  Neb.  385  (87  N.  W.  160;  89 
Am.  St  Rep.  763;  65  L.  R.  A.  280). 

66.  (1896.)  The  test  of  the  validity  of 
a  levy  upon  personal  property  is  whether  or 
not  the  acts  of  the  officer  under  his  writ 
have  been  such  as  would  make  him  liable 
as  trespasser  but  for  the  protection  afforded 
by  such  writ.  Grand  Island  Banking  Oo.  v. 
Costetto,  46  Neb.  119  (63  N.  W.  376). 

67.  (1896.)  To  levy  an  execution  Is  to 
do  the  acts  by  which  an  officer  sets  apart 
and  appropriates,  for  the  purpose  of  satisfy- 
ing the  writ  a  part  or  the  whole  of  a  de- 
fendant's property.  Burkett  v.  Clark,  46 
Neb.  466  (64  N.  W.  1113). 

58.  (1895.)  What  acts  must  be  per- 
formed by  an  officer,  in  order  that  they  may 
constitute  a  levy  upon  real  estate  sought  to 
be  sold  under  an  execution  Issued  on  a 
Judgment  at  law,  not  decided.  Burkett  «. 
Clark,  46  Neb.  466  (64  N.  W.  UlS). 
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Sa.  (189T.)  A  manurnl  tnterf«raice  with 
itottda  i»  not  eaaeiitlal  to  a  raUd  lerr 
tberaon.  It  to  Bafflctent  If  the  prapertj  is 
pment  and  subject  for  the  time  belns  to 
the  control  of  the  offlcer  holding  the  writ, 
and  that  he  lu  expreaa  terms  asserts  his 
dominion  over  tt  by  virtue  of  such  writ. 
Bottow  V.  Shenberger,  52  Neb^  164  (71  N. 
W.  1012;  66  Am.  St.  Ren.  487). 

60.  (1901  )  It  Is  not  essential  to  the 
levy  of  an  ^ecutlon  upon  chattels  that  there 
should  be  a  physical  seizure  or  a  disposses- 
sion of  the  person  In  whose  custody  the 
chattels  are  found.  If  the  offlcer  does  that 
which  would  make  him  a  trespasBer,  but 
for  the  protection  of  bto  writ,  tjie  levy  is 
effective.  Battle  Oretk  Vallejf  Bank  v.  Firtt 
Xat.  Bank  of  Madison,  62  Neb.  826  (88  N. 
W.  145;  56  L.  R.  A.  124). 

 Xzhaostlon  of  perwnalty  before  levy 

on  realty. 

61.  (1890.)  When  an  execution  is  levied 
npon  personal  property,  which  is  Insufficient 
to  satisfy  the  writ,  the  offlcer  may  levy 
upon  the  real  estate  of  the  debtor  even  be- 
fore the  advertisement  and  sale  of  the 
fbnner.  The  personalty  must  be  first  sold. 
Aan^e  v.  Brown.  29  Neb.  116  (45  N.  W.  271). 

Xery  on  property  taken  under  other  proc- 
ess. 

62.  (1896.)  Land  levied  upon  by  virtue 
of  a  writ  ot  execution  Is  subjected  to  the 
process  of  the  court.  Pruffh  v.  Portamouth 
Savinfft  Bank,  48  Neb.  414  (67  N.  W.  309). 

63.  (1897.)  When  property  has  been  lev- 
led  upon  on  writ  of  execution  and  has  been 
delivered  to  a  third  peraon.  plaintiff  in  a 
m>levfn  suit  against  the  officer  making  the 
levy,  such  property  cannot  be  again  seized 
by  the  offlcer  under  another  writ  against 
the  same  person  while  the  replevin  suit  is 
pending.  Beagle  v.  Smith,  60  Neb.  446  (69 
N.  W.  956). 

64.  (1901.)  When  a  constable  has  levied 
OD  personal  property  under  a  valid  process 
ud  taken  the  property  In  his  possession  he 
has  a  special  property  therein  which  can 
not  be  Interfered  with  or  taken  away  by 
another  offlcer  holding  another  process 
against  the  same  debton.  Pitkin  <E  Brooka 
V.  Burnkam,  Bimna,  Mnnger  A  Co..  62  Neb. 
385  (87  N.  W.  160:  89  Am.  St  Rep.  763;  66 
L.  R.  A  280). 

66.  (1901.)  When  personal  property  has 
'been  lawfully  setzed  under  mesne  or  final 
^roeesa  snecessive  levies  on  the  same  prop* 
4rtj  may  be  made  thereon  1^  the  same  ofli- 


cer;  or  by  garnishment  proceedings  such 
oflleer  may  be  changed  a*  garnishee  and  the 
property  bound  from  the  time  of  the  service 
of  summons  In  garnishment  on  htm.  Pitkin 
d  Brook*  V.  Burnham,  Hanna.  Hunger  d 
Co.,  62  Neb.  385  (87  N.  W.  ISO;  89  Am.  St. 
Rep.  763;  65  L.  R.  A.  280). 

66.  (1901.)  When  personal  property  has 
been  legally  levied  upon,  during  the  exist- 
ence of  the  lien  citeted  thereby,  it  is  not 
subject  to  a  lawful  second  levy  by  another 
officer  under  a  different  process;  and  when 
a  subsequent  levy  by  another  officer  Is  ac- 
complished by  force  or  fraudulent  means  or 
by  an  unauthorised  procedure,  such  levy  Is 
illegal  and  void.  Pitkin  d  Brooke  v.  Bum- 
ham,  Hanna,  Hunger  d  Co.,  62  Neb.  385  (87 
N.  W.  160:  89  Am.  St.  Rep.  763;  66  L.  R. 
A.  280). 

IdabiUty  for  faUnre  to  levy. 

67.  The  actaal  loss  sustained  by  plaintiff 
in  the  value  or  availability  of  his  security, 
by  reuon  of  the  act  or  negligence  of  de- 
fendant in  falling  to  return  an  execution. 
Is  the  measure  of  his  damages.  (1885) 
Crooker  v.  Helick,  18  Neb.  227  (24  N.  W. 
689):  (1886)  HeUman  v.  SpieJman,  19  Neb. 
152  (27  N.  W.  131);  (1892)  Shufeldt  v.  Bar- 
UMee,  33  Neb.  785  (51  N.  W.  134). 

68.  (1894.)  To  excuse  the  liability  of  a 
constable  for  failure  to  levy  upon  avail- 
able personal  property  of  an  execution  de- 
fendant, tt  is  not  sufficient  to  show  that 
such  constable  failed  to  make  a  lev;  be- 
cause of  his  reliance  on  the  false  repre- 
sentations of  the  execution  defendant  as  to 
such  defendant  having  taken  a  stay  of,  or 
appeal  from,  the  judgment  upon  which  exe- 
cution had  issued;  neither  Is  It  sufficient  to 
show  notice  of  an  application  by  the  judg- 
ment defendant  for  tbe  issue  of  an  injunc- 
tion to  restrain  the  collection  of  such  Judg- 
ment. Steele  d  Walker  v.  Crabtree,  40  Neb. 
420  (68  N.  W.  1022). 

69.  (1894.)  It  Is  the  duty  of  a  constable 
to  exercise  all  reasonable  diligence  neces- 
sary to  a  compliance  with  tbe  mandates  of 
an  execution  intrusted  to  htm  for  the  satis- 
faction of  a  money  Judgment.  Steele  d 
Woffeer  V.  Crabtree,  40  Neb.  420  (68  N.  W. 
1022). 

70.  (1894.)  A  constable,  to  whom  has 
been  intrusted  the  collection  of  a  judgment 
by  an  execution  placed  In  his  hands,  must 
with  reasonable  diligence  seek  out  and  levy 
on  such  personal  property  of  the  judgment 
defendant  as  Is  subject  to  execution,  and  tor 
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his  failure  so  to  do,  the  constable  Is  liable  to 
tbe  execution  creditor  tor  such  damages  as 
result  from  this  neglect  of  duty.  Steele' d 
Walker  v.  Crabtree.  40  Neb.  420  (68  N.  W. 
1022). 

71.  (1894.)  The  failure  of  a  consUble 
seasonably  to  levy  an  execution  on  personal 
property  legally  subject  thereto  In  possession 
of  the  debtor,  and  within  his  reach,  was  not 
excused  by  a  subsequent  demand  from  ^e 
Judgment  plaintiff  of  a  bond  of  Indemnity 
against  damage  because  of  a  proposed  levy 
on  the  property  of  the  judgment  defendant, 
and  It  matters  not  that  such  bond,  when  so 
demanded,  was  refused.  Bteele  d  Walker  ih 
Crabtree.  40  Neb.  420  (58  N.  W.  1022). 

Inventory  and  appralsemuit. 

Appraisement  of  attached  property,  see 

Attachment,  SS  170, 171. 

Necessity  of  filing  copy  of  appraisement 
before  advertising  sale,  see  post,  IS  1S7-166. 

72.  (1894.)  Appraisers  of  property  for 
sale  under  execution  act  judicially,  and  on 
motion  to  vacate  such  sale,  the  value  fixed 
by  them  on  the  property  appraised  can  only 
be  assailed  for  fraud.  Objection  that  the  ap- 
praised value  of  the  property  is  too  high  or 
too  low  should  be  made  and  filed  in  the  case 
with  a  motion  to  vacate  the  appraisement 
before  a  sale  occurs  thereunder.  Voupht  v. 
Foxworthv.  38  Neb.  790  (S7  N.  W.  538). 

73.  ( 189S.)  It  is  the  duty  of  an  oflleer  hold- 
ing an  execution  for  the  sale  of  real  estate 
to  cause  said  real  estate  to  be  appraised 
and  forthwith — Immediately — deposit  a  copy 
of  the  appraisement  made  with  tbe 
clerk  of  the  court  Issuing  the  order  of  sale, 
In  order  that  parties  interested  in  the  prop- 
erty may  know  what  value  has  been  placed 
thereon  by  the  appraisers,  and  If  they  think 
such  appraisement  too  high  or  too  low,  that 
they  may  have  an  opportunity  to  file  objec- 
tions to  the  appraisement  on  that  ground  he- 
fore  the  sale  occurs.  Kearney  Land  d  In- 
vestment Co.  V.  Aapinicalh  45  Neb.  601  (63 
N.  W.  827). 

^  74.  (1896.)  The  word  "forthwith"  in  sec- 
tion 491(1  of  tbe  code  means  immediately, 
without  delay,  directly.  Burkett  v.  Clark, 
46  Neb.  466  (64  N.  W.  1113). 

75.  (1896.)  Section  496  of  the  cOde  oon- 
strued,  and  held  to  be  a  limitation  on  the 
power  of  an  officer  to  advertise  and  offer 
for  sale  real  estate  more  than  twice  under 
one  appraisement.  Burkett  v.  Clark,  46  Neib. 
466  (64  N.  W.  1113). 


76.  (1895.)  An  officer  Is  required  to 
make  but  one  appraisement  of  real  estate 
■until  it  has  been  twice  advertised  and  twice 
oltered  for  eale,  whether  under  an  original 
or  an  aliag  writ.  Burkett  v.  Clark,  46  Neb. 
466  (64  N.  W.  1113). 

77.  (1895.)  An  officer  haa  no  authority 
to  cause  real  estate  to  be  re-appraised  until 
it  haa  been  twice  advutleed  and  twice 
offered  for  sale.  Burkett  v.  Clark,  46  Neb. 
466  (64  N.  W.  1113). 

78.  (1897.)  The  supreme  court  will  not 
review  appraisement  made  of  real  estate  sold 
on  execution,  for  tlie  purpose  of  determin- 
ing whether  audi  appraisement  Is  too  hig^ 
or  too  low,  from  which  the  execution  issued, 
before  the  sale  occurred,  and  such  objections 
be  ruled  upon  by  said  court  McMuriry  v. 
Columbia  Nat.  Bank.  53  Neb.  21  (73  N.  W. 
212). 

79.  (1898.)  Where  the  officer  calls  two 
appraisers  only,  the  appraisement  made  by 
them  is  of  no  validity,  end  affords  the  officer 
no  protection  in  releasing  and  surrendering 
the  property  to  the  judgment  debtor.  John- 
son V.  Bartek,  64  Neb.  787  (75  N.  W.  65). 

80.  (1898.)  OhjecUons  that  real  estate 
seized  on  execution  has  been  'appraised  too 
high  or  too  low  should  be  made  and  filed  In 
the  court  from  which  the  execution  issued 
before  the  sale  occurs  or  such  objections  will 
be  unavailing.  Boover  v.  Hale,  66  Neb.  67 
(76  N.  W.  457). 

81.  (1901.)  To  authorize  the  sheriff  to 
make  a  second  appraisement  of  lands  which 
he  Is  about  to  sell  under  execution.  It  must 
affirmatively  appear,  by  the  return  of  such 
sheriff,  that  the  property  has  been  twice  ad- 
vertised and  offered  for  sale,  and  that  it  re- 
mains unsold  for  want  of  bidders.  Oundry 
V.  Brown,  1  Unof.  877  (96  N.  W.  610). 

82.  (1902.)  Appraisers  appointed  to  fix 
the  amount  of  a  Judgment  debtor's  interest 
in  real  estate  for  the  purposes  of  a  Judicial 
sale,  have  no  power,  under  tbe  code,  to  de- 
dnet  or  apportion  Hens,  according  to  area, 
upon  an  entire  tract,  for  the  purpose  of  de- 
termining a  judgment  debtor's  Interest  In  a 
distinct  parcel  of  the  entire  tract.  Fraaman 
V.  Fraaman,  64  Neb.  472  (90  N.  W.  245;  97 
Am.  St.  Rep.  660). 

Certificate  as  to  liens  on  property. 

83.  (1894.)    Where  lands  are  seized  on 

execution  or  order  of  sale,  it  Is  the  duty  of 
the  county  clerk  of  the  county  wherein  such 
real  estate  is  situated,  on  application  of  tbtf 
sheriff  in  writing,  to  certify  to  tbe  sheriff, - 
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under  tils  seal  of  office  the  amount  and  cbar- 
acter  of  all  liens  existing  of  record  against 
paid  lands  which  are  prior  to  the  lien  of  the 
ItTj,  and  for  which  certificate,  and  the  nec- 
essary search  therefor,  said  county  clerk  Is 
aathorfzed  and  required  to  collect  and  enter 
qpon  bis  fee  book,  and  report  to  the  raunty 
board,  the  sum  of  ^2.  even  though  the  labor 
cf  examining  the  records  and  preparing  the 
certificate  was  perfcrmed  out  of  office  hours 
"oy  an  employee  of  the  office,  or  some  person 
other  than  the  county  clerk  or  his  author- 
ized deputy.  State,  ex  ret.  HoK  County,  v. 
Hazlett.  41  Neb.  257  (53  N.  W.  891). 

84.  (1901.)  Section  491o  of  the  code  of 
civil  procedure  requires  certain  designated 
officers  to  certify,  under  their  hands  and  of- 
ficial seals,  the  amount  and  character  of  all 
liens  appearing  of  record  against  real  estate 
levied  on,  which  are  prior  to  the  lien  of  snch 
levy.  Some  of  the  officers  designated  In  said 
statute  are  by  law  required  to  have  the  of- 
ficial seal;  others  are  not.  Held.  That  It  was 
not  the  Intention  of  the  legislature  that  such 
officers  as  are  not  by  law  required  to  have 
an  oDcIal  seal  shall  certify  to  such  liens 
under  an  official  seal,  but  that  a  certificate 
under  the  band  of  such  an  officer  Is  suffi- 
cient. Young  v..  Wood,  63  Neb.  291  (88  N. 
W.  528). 

85.  (1903.)  Certificates  of  liens  against 
lands  sold  upon  execution,  as  provided  for 
by  the  code  of  civil  procedure,  are  for  the 
benefit  of  the  plaintiff  and  purchaser,  and 
may  be  waived.  If  thby  are  waived.  It  Is  not 
error  for  the  sheriff  to  proceed  with  the  sale 
without  them,  jtfoore  v.  Homabjf,  4  Unof. 
€82  (95  N.  W.  858). 

Priorities  between  executions. 

86.  (1876.)  The  clause  In  the  statute. 
"In  all  other  cases,  the  writ  of  execution 
first  delivered  to  the  officer  shall  be  first  sat- 

i?fied,"  must  be  construed  as  relating  to  exe- 
nitions  in  the  hands  of  the  officer  at  the 
time  of  the  sa!e,  and  not  to  any  executions 
returned  by  the  officer  with  or  without  a 
levy  thereon.  Hibhcrd  v.  Weil  ds  Kahn,  5 
Neb.  41. 

87.  (1876.)  Under  the  sUtute  (civil 
code,  sec.  484)  the  money  raised  on  an  exe- 
cution sale  of  a  debtor's  land  can  be  appor- 
tioned pro  rata  only  to  judgment  creditors 
of  such  debtor,  who  have  executions  issued 
dtiring  the  term  at  which  the  Judgments 
were  rendered  or  within  ten  days  thereafter, 
or  There  two  or  more  executions  are  issued 
and  placed  In  the  hands  of  the  officer  on  the 
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same  dsy,  and  in  the  latter  case  preferable 

Hens  shall  not  be  affected  by  such  appor- 
tionment. Hibbard  v.  Weil  d  Kahn,  5  Neb. 
41. 

88.  (1886.)  When  two  or  more  writs  of 
execution  against  the  same  debtor  are  de- 
livered to  an  oflleer  on  the  same  day,  no 
preference  can  be  given  to  either;  if  a  suffi- 
cient sum  of  money  be  not  made  to  satisfy 
all  the  executions,  the  amount  shall  be  dis- 
tributed to  the  several  creditors  in  proiwr- 
tion  to  the  amount  of  their  respective  de- 
mands. State,  ex  rel.  Phitpott,  v.  Hunger, 
17  Neb.  216  (22  N.  W.  457). 

89.  (1895.)  Where  two  or  more  writs  of 
execution  against  tbe  same  debtor  are  de- 
livered to  the  officer  on  the  same  day,  in 
distributing  the  fund  ralwd  thereon,  or  upon 
any  one  of  snch  writs,  each  creditor  is  en- 
titled to  a  pro  rata  applloitlon  of  the  money. 
Moores  V.  Peycke,  44  Neb.  405  (62  N.  W. 
1072). 

90.  (1895.)  The  proceeds  of  a  sale  of  a 
defendant's  goods  under  several  executions, 
issued  during  the  term  of  the  district  court 
at  which  the  Judgments  were  rendered 
therein,  or  within  ten  days  thereafter, 
ehould  be  distributed  pro  rata  among  the 
execution  creditors,  though  the  writs  were 
delivered  to  the  sheriff  on  different  days. 
Moorea  v.  Peycke,  44  Neb.  405  (62  N.  W. 
1072). 

91.  (1895.)  Where  execution  has  Issued 
on  Judgments  obtained  In  a  district  court 
and  writs  are  delivered  to  sheriff,  and  later 
transcripts  of  judgments  from  a  Justice 
court  are  filed  in  the  district  court  and  exe- 
cution Issued  thereon,  money  raised  on  the 
sale  of  the  property  must  be  first  applied 
pro  rata  to  the  satisfaction  of  tbe  writs 
first  delivered  to  the  officer,  and  next  to 
tbe  payment  of  the  other  executions  In  the 
order  of  their  priority.  Moores  v.  Peycke, 
44  Neb.  406  (62  N.  W.  1072). 

92.  (1898.)  A  Jud^rment  on  which  exe- 
cution Is  not  issued  until  more  than  five 
years  after  rendition,  but  which  has  not 
been  allowed  to  become  dormant,  takes  prec- 
edence, after  such  levy,  over  a  levy  subse- 
quently made  under  another  Judgment 
BorJirer  v.  Potter,  55  Neb.  25  (75  N.  W.  57). 

Waiver  or  abandonment  of  lien  or  levy. 

93.  (1880.)  Where  an  execution  was 
duly  levied  upon  a  quantity  of  corn,  where- 
upon the  sheriff,  by  direction  of  the  Judg- 
ment creditor,  returned  the  execution  to  the 
court  whence  it  Issued,  such  return  was  an 
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abandonment  of  the  levy,  and  a  sale  of  tbe 
corn  by  the  Judgment  debtor  subsequent 
thereto  gave  to  the  purchaser  a  good  title 
r.s  against  the  judgment.  Rickards  v.  Cun- 
ninaham,  10  Neb.  417  (6  N.  W.  475). 

94.  (1903.)  When  an  officer  elTe^ta  a 
valid  levy  on  personal  property  consisting 
of  ponderous  articles,  the  fact  that  he  leaves 
such  property  on  the  premises  of  the 
debtor,  in  charge  of  a  custodian,  who  is  in 
the  employ  of  the  debtor,  and  who  permits 
the  debtor  to  use  sucli  property,  does  not 
constitute  an  abandonment  of  the  levy  as 
to  the  debtor  and  those  having  notice.  Jfcj/er 
V.  Michaels.  69  Neb.  138  (95  N.  W.  63). 

Extii^ruishment  by  replevin. 

96.  (1893.)  Replevin  of  personal  prop- 
erty from  officer  holding  on  an  execution 
does  not  divest  the  lien  of  the  levy  where 
the  claimant  in  the  replevin  suit  falls  to 
maintain  title.  Bowman  v.  First  .Vit  Bank 
of  Nelson,  36  Neb.  117  (54  N.  W.  124). 

Vaeatiiig  levy. 

96.  (1882.)  Where  a  levy  has  been  made 
on  property  where  the  debtor  had  no  title 
or  Interest,  the  property  sold,  the  fixecutlon 
returned  satisfied,  and  afterwards  the  prop- 
erty Is  replRvled  by  a  third  party,  to  whom 
It  Is  finally  adjudged  by  the  court,  the 
creditor  may  make  application  to  the  court 
to  vacate  the  levy  and  satisfaction,  and  to 
award  a  new  execution.  This  application  is 
addressed  to  the  power  of  the  court  to  cor^ 
rect  Its  own  records,  and  this  power  may  be 
lawfully  exercised  by  the  court,  on  motion 
accompanied  by  affidavits  and  notice.  Zieg- 
ler  V.  UcCormtck,  13  Neb.  25  (13  N.  W.  28). 

Action  to  compel  resUtntion. 

97.  (1904.)  Facts  of  the  case  examined 
and  the  plaintiff's  action  to  compel  restitu- 
tion of  property  taken  under  Judgment  after- 
wards set  aside,  held  to  l>e  liarred  by  the 
statute  of  limitations.  Fenner  v.  Kime,  5 
Unof.  548  (99  N.  W.  483). 

V.  STAY,  VACATINO  AND  BELIET 

A(}AINST  EXECTTTION. 
Vacating  levy  and  satisfaction,  see  ante, 
196. 

Order  setting  aside  execution  as  subject 
to  review,  see  Appeal  and  Error.  |  109. 

Ruling  on  motion  to  vacate  order  in  aid 
of  execution  as  subject  to  review,  see  Appeal 
and  Error,  1 148. 

Stay. 

Stay  of  execution  in  criminal  prosecu- 
tion, see  Criminal  Law.  SS  920,  921. 


98.  (1878.)  A  judgment  was  rendered 
In  the  probate  court  of  Lancaster  county 
for  over  |100.  Held.  That  execution  thereon 
could  have  been  legally  stayed  only  by  com- 
plying with  section  481  of  the  code  of  civil 
procedure.  Gregory  v.  Cameron,  7  Neb.  414. 

99.  (1879.)  An  attorney  under  his  gen- 
eral authority  cannot  authorize  the  clerk 
to  issue  execution  on  a  judgment  while  a 
supersedaes  bond  for  an  appeal  was  on  file 
in  the  clerk's  office.  f!tate  Bank  v.  Green. 
8  Neb.  297. 

100.  (1885.)  The  code  gives  to  all  Judg- 
ment debtors  the  right  to  obtain  a  stay  of 
execution  and  prevent  the  sacriAce  of  their 
property  by  adopting  the  proceedings  pro- 
vided by  the  code  for  that  purpose.  State, 
ex  rel.  Cleary,  v.  Russell,  17  Neb.  201  (22 
N.  W.  455). 

101.  (1890.)  In  an  action  brought  on  a 
land  contract.  In  the  prayer  of  tbe  petition 
such  contract  was  treated  as  a  mortgage; 
in  tbe  answer  of  defendant  said  contract 
was  alleged  to  have  been  executed  and  de- 
livered as  a  mortgage,  and  the  Judgment 
was  both  in  form  and  substance  a  decree  of 
foreclosure  and  sale  of  mortgaged  premises. 
Held,  That  a  stay  of  the  execution  of  said 
Judgment  upon  the  request  of  defendants, 
without  bond,  would  be  upheld  as  that  of 
a  mortgage.  Spencer  v.  Moyer,  29  Neb.  305 
(45  N.  W.  464). 

102.  (1893.)  The  statute  providing  for 
stay  of  execution  and  orders  of  sale  does 
not  apply  to  decrees  of  strict  foreclosure. 
Harrington  v.  Birdtall,  38  Neb.  176  (56  N. 
W.  961). 

103.  (1904.)  An  Officer  may  lawfully 
proceed  with  the  carrying  out  of  the  com- 
mands of  a  writ  of  execution,  properly 
placed  In  his  hands,  until  he  has  official 
information  of  the  superseding  of  the  Judg- 
ment on  which  it  issued.  Western  Seed 
Irrigation  Co.  v.  McDonald,  6  Unof.  653  (99 
N.  W.  617). 

104.  (1905.)  An  appeal  and  supersedeas 
operates  to  deprive  the  purchaser  of  prop- 
erty at  execution  sale  of  the  use  of  the 
premises  after  the  interest  on  his  claim 
ceased.  WesterfieH  v.  South  Omaha  Loan 
rf  Bldg.  Ass'n.  75  Neb.  58  (107  N.  W.  1010). 

—  Agreement  for  stay. 

105.  (1901.)  Where  one  delivers  a  check 
to  another  as  a  loan  of  tbe  amount  therein 
specified,  to  be  applied  on  a  Judgment 
against  the  latter  in  favor  of  a  third  per* 
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son,  on  condition  that  It  shall  be  so  applied 
only  on  ttie  condition  that  the  Judgment 
creditor  shall  stay  execution  for  the  balance 
of  the  judgment  tor  a  specified  time,  other- 
wise the  chwA:  to  be  returned  to  the  drawer, 
and  the  judgment  creditor  accepts  the  check 
and  applies  it  on  the  judgment  with  knowl- 
edge of  such  condition,  the  delivery  of  the 
check  to  the  Judgment  creditor,  under  the 
circumstances,  was  a  sufficient  constdera- 
tl<m  for  its  agreement  to  stay  execution  in 
accordance  with  said  conditloQ.  Btan^rd 
Oil  Co.  V.  Ctoodman  Drug  Co.,  1  Unof.  443 
(95  N.  W.  667). 

—Bond  or  undertaking. 

106.  (1877.)  To  operate  as  a  strictly 
statutory  stay  of  execution,  the  undertah- 
iBg  must  be  given  within  the  time  limited 
by  law.  But  a  stay  may  be  efCected  after- 
wards by  agreement  between  the  parties 
upon  a  sufficient  consideration.  Cameron  v. 
aoRdictch  Mfg.  Co..  6  Neb.  444. 

107.  (1877.)  If  by  agreement  an  undei^ 
taking  for  at^  of  execution  is  given  after* 
wards,  and  the  stay  Is  thereby  obtained,  the 
defendant  having  received  the  benefits  of  the 
contract  will  not  be  permitted  to  repudiate 
the  obligation  thereby  assumed.  Cameron  v. 
SandKich  Mfg.  Co..  6  Neb.  44. 

108.  (1878.)  The  requirement  of  the 
statute  that  the  defendant  "shall  enter  Into 
aboDd.with  one  or  more  sufficient  sureties," 
etc..  Is  not  answered  by  giving  a  mere  un- 
dertaking executed  by  sureties  alone.  Oreg- 
ory  V.  Cameron.  7  Neb.  414. 

109.  (1885.)  Where  a  judgment  debtor 
has  in  good  faith  filed  a  bond  for  stay  or 
eiecution  and  It  is  approved  by  the  proper 
parties  and  notice  of  such  approval  Is  given, 
and  it  is  afterwards  ascertained  that  the 
bond  falls  to  conform  to  the  requirements  of 
law,  and  amendment  Is  made  with  leave  of 
court.  Issuance  of  an  execution  will  be  de- 
nied. State,  ex  rel.  Cleary,  v.  Russell.  17 
Keb.  201  (22  N.  W.  455). 

110.  (1886.)  The  filing  of  a  stay  bond 
under  the  provisions  of  section  477  of  the 
civil  code  Is  such  a  proceeding  as  Is  referred 
to  in  the  last  clause  of  section  144  of  the 
code,  and  such  bond  may  be  amended.  State, 
er  rel.  Cleary,  v.  Russell.  17  Neb.  201  (22 
M.  W.  456). 

lit  (1887.)  Where,  upon  a  Judgment 
rendered  In  a  county  court,  in  a  sum  exceed- 
ing 1200,  exclusive  of  costs,  a  stay  has  been 
taken  by  filing  a  bond  with  sureties  in  ac- 
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cordance  with  the  provisions  of  the  statute, 
and  such  Judgment  is  not  paid  within  the 
time  limited  by  law  and  the  terms  of  such 
stay  bond,  it  Is  the  duty  of  the  county  judge, 
upon  demand,  to  issue  a  Joint  execution 
against  the  property  of  all  of  the  Judgment 
debtors  and  sureties  tn  such  stay  bond,  de- 
scribing them  as  debtors  and  sureties  there- 
in. State  V.  Fleming.  21  Neb.  321  (32  N.  W. 
73). 

112.  (1890.)  To  obtain  a  stay  of  execu- 
tion On  a  Judgment  rendered  by  a  JustlM 
of  the  peace,  it  is  sufficient  if,  within  ten 
days  after  the  rendition  of  the  judgment,  a 
surety,  approved  by  the  justice,  enter  on  the 
justice's  docket  into  an  undertaking  with 
the  adverse  party  "conditioned  for  the  pay- 
ment of  the  amount  of  such  Judgment,  in- 
terest, and  costs,  and  coats  that  may  accrue." 
The  Judgment  debtor  need  not  sign  the  un- 
dertaking. Btate.  ex  reJ.  Stange,  v.  Cocli- 
ran.  28  Neb.  798  (46  N.  W.  62). 

113.  (1890.)  An  undertaking  to  stay  an 
exeentfon  that  provides  the  sureties  will  pay 
the  Judgment,  interests  and  costs  that  may 
accrue  and  is  signed  by  them,  is  valid  and 
binding  even  though  not  signed  by  the  prin- 
cipal debtor,  and  contains  more  than  the 
statutes  require,  -fftate.  ex  rel.  Btonge,  v. 
Cochran,  28  Neb.  798  (46  N.  W.  64). 

114.  (1900.)  Sureties  on  a  stay  bond 
cannot.  In  an  action  against  them  on  such 
trand,  plead  their  lack  of  legal  qualification 
to  become  sureties  on  such  bond.  Heater  v. 
Pearce,  69  Neb.  683  (81  N.  W.  616). 

116.  (1900.)  An  officer,  charged  with  the 
approval  of  stay  bonds,  who  does  not  com- 
ply with  the  statutory  requirements,  is 
guilty  of  a  breach  of  official  duty.  Heater  v. 
Pearce,  59  Neb.  583  (81  N.  W.  615). 

116.  (1900.)  Where  an  official  Is  charged 
with  the  approval  of  a  stay  bondfi,  and  falls 
or  neglects  to  perform  his  duty,  he  thereby 
renders  himself  liable,  upon  his  official  bond, 
to  the  ju<]gment  creditor  for  such  damages 
as  he  may  have  sustained.  Heater  v.  Pearce, 
59  Neb.  583  (81  N.  W.  615). 

117.  (1900.)  In  an  action  against  an  offi- 
cer on  his  official  bond  for  damages  for 
wrongfully  approving  a  stay  bond,  where  no 
actual  damage  is  proved,  the  plaintiff  is  en- 
titled to  a  Judgment  for  nominal  damages 
and  costs.  Heater  v.  Pearce.  59  Neb.  588 
(81  N.  W.  615). 

118.  (1900.)  An  officer,  charged  with  the 
approval  of  stay  bonds,  who  does  not  comply 
with  the  statutory  requirements,  is  guilty  of 
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a  breach  of  official  duty.  Heater  v,  Pearce, 
59  Neb.  583  (81  N.  W.  615). 

119.  (1901.)  Sureties  who,  at  the  re- 
queat  of  the  principal  and  his  attorney,  have 
signed  a  stay  bond  without  the  )(nowledge, 
consent  or  authorization  of  the  surety,  can- 
not assert  as  against  him  any  claim  of  sub- 
rogation, although  they  signed  the  stay  bond 
under  representations  from  the  principal 
and  his  attorneys  that  it  was  on  the  surety's 
behalf  and  by  his  request;  a  settlement  of 
the  judgment  by  sureties  bo  on  the  stay 
bond  Is  a  dlscharfe  of  the  original  surety. 
Andermm  v.  Bendrickaon,  1  Unof.  610  (95 
N.  W.  844). 

120.  (1901.)  A  Joint  employmeut  of  an 
attorney  by  a  principal  and  surety  on  a  stay 
bond  to  represent  them  both  in  an  actlDn 
and  set  up  the  defense  of  usury  for  one  and 
suretyship  for  the  other,  though  accompan- 
ied by  an  understanding  that  as  much  delay 
as  possible  should  be  secured  with  the  least 
expense,  is  not  an  authority  to  the  attorney 
either  to  sign  a  stay  bond  on  behalf  of  the 
surety  or  to  procure  any  other  signatures  to 
such  a  bond  on  his  behalf,  where  no  further 
Instruction  or  authority  has  been  given. 
Anderton  v.  Hendrtekton,  1  Unof.  610  (S5 
N.  W.  844). 

— .,  —  Effect  as  waiver  of  appei^  or  new 

trial. 

121.  (1876.)  The  taking  of  a  stay  of  exe- 
e-jtlon.  prior  to  the  act  of  February  23,  1875, 
is  not  a  waiver  of  the  right  to  prosecute 
proceedings  in  error  In  the  supreme  court. 
White  V.  Blum,  4  Neb.  556. 

122.  (1879.)  If  a  stay  of  the  order  of 
sale  under  a  decree  of  foreclosure  be  taken, 
no  proceedings  on  appeal  from  such  decree 
can  afterwards  be  had.  (Laws  1875,  p.  50.) 
McCreary  v.  Pratt,  9  Neb.  122  (2  N.  W.  352). 

123.  (1882.)  After  a  party  has  a  stay 
of  order  of  sale,  he  cannot  have  the  Judg- 
ment reviewed  on  error  or  appeal.  Sullivan 
Saving*  Institution  v.  Clark,  12  Neb.  578 
<12  N.  W.  103). 

124.  (1886.)  Taking  stay  of  execution 
is  a  waiver  of  the  right  to  apply  for  a  new 
trial.  Bankt  v.  Hitchcock,  20  Neb.  ,315  (30 
N.  W.  56). 

Effect  of  sale  In  violation  of  supersedeas. 

125.  (1880.)  The  purchaser  of  real  prop- 
erty, at  a  sale  under  an  execution  issued 
while  an  efficient  supersedeas  bond  is  on  flie, 
staying  proceedings  under  the  judgment  or 
order  awarding  it.  acquires  no  rights  as 


against  the  owner.  And  where  such  a  sale 
is  set  aside,  as  it  should  be,  on  motion,  it  is 
the  duty  of  the  court,  so  far  as  possible,  by 

summary  orders,  to  place  all  parties  in  statu 
quo.  State  Bank  v.  Green.  10  Neb.  130  (4 
N.  W.  942). 

Vacating  writ. 

126.  (1884.)  A  stipulation  as  to  the  dates 
when  plaintiff's  Judgments  were  recorded 
and  the  debts  on  which  they  were  based 
were  contracted,  and  the  dates  when  defend- 
ant obtained  his  receiver's  receipt  and  pat- 
ent for  the  land  levied  on,  shown  to  be  sub- 
sequent to  the  dates  of  judgment,  certiBed 
to  be  the  only  evidence  offered,  is  not  suffl- 
cient  to  sustain  an  order  setting  the  execu- 
tion aside  on  the  ground  that  judgment 
were  not  liens  upon  the  land  until  the  pat- 
ent was  issued.  Megsick  v.  McCarty,  16  Neb. 
704  (21  N-  W.  439). 

127.  (1901.)  When  property  has  been 
levied  upon  under  an  execution  issued  on  a 
judgment  confessed  for  the  purpose  of  de- 
frauding the  creditors  of  the  Judgment 
debtor,  such  levy  may  be  vacated  and  held 
for  naught  as  against  the  creditors  thus  at- 
tempted to  be  defrauded  in  any  proper  pro- 
ceeding brought  for  that  purpose.  Pitkin  d 
Brooka  v.  Burnham,  Banna,  Hunger  &  Co., 
62  Neb.  385  (87  N.  W.  160;  89  Am.  St.  Rep. 
763;  55  L.  R.  A.  280). 

Injunction. 

128.  (1876.)  Where  a  conveyance  would 
pass  no  title,  but  would  result  only  in  cast- 
ing a  cloud  on  the  title  of  the  plaintiff,  the 
sale  will  be  restrained.  VM  v.  May,  5  Neb. 
157. 

129.  (1876.)  Where,  upon  default  In  the 
payment  of  a  debt  secured  by  a  chattel  mort- 
gage, the  mortgagee  took  possession  of  the 
property,  and  on  the  same  day  the  owner  of 
a  judgment  against  him  levied  thereon,  an 
injunction  will  not  lie,  at  the  Instance  of 
the  mortgagee,  restraining  a  sale  under  the 
levy.  Adams  v.  Nebraska  City  Bank,  4  Neb. 
370. 

130.  (1886.)  One  who  has  been  dis- 
charged In  bankruptcy  cannot  seek  the  aid 
of  equity  to  enjoin  the  sale  of  certain  lands, 
under  exe-utlon.  to  satisfy  a  Judgment,  on 
the  ground  that  he  has  been  discharged  from 
all  debts  by  the  bankruptcy  proceedings, 
when  It  ts  shown  that  the  land  in  question 
was  in  the  name  of  another,  with  the  equi- 
table title  In  plaintiff.  McMurtry  v.  Edg- 
erly,  20  Neb.  457  (30  N.  W.  417). 
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131.  (1891.)  A  petition  In  equity  to 
rartnln  a  levy  of  execution  In  replevin, 
-wlilcli  falls  to  state  that  tbe  Judgment  was 
onjuBt  and  tlwt  defmdaats  ar«  ownen  of 
tbe  property,  and  bare  no  adequate  remedy 
at  law,  the  sole  ground  being  want  of  jurls- 
dictioD,  at  the  time,  of  tbe  Justice  who 
rendered  Judgment,  is  insufficient.  Lininger 
V.  OUrnn.  33  Neb.  187  (49  N.  W.  1128). 

132.  (1896.)  Afflrmatlye  relief  from  a 
judicial  sale  and  conveyance  under  a  void 
decree  will  not  be  granted  In  favor  of  one 
who  fallB  to  show  an  equitable  interest  in 
the  land  sold.  BaU  v.  Booper,  47  Neb.  Ill 
<66  N.  W.  33). 

133.  (1896.)  A  state  court  having  no 
prior  jurisdiction  of  tbe  subject  matter  vlll 
not,  by  injunction,  restrain  a  plaintiff  In 
whose  favor  Judgement  baa  been  rendered 
In  a  federal  court  from  proceeding  to  tbe 
execution  of  such  Judgment.  A  fortiori.  It 
will  not  restrain  a  United  States  marshal 
from  selling  property  levied  upon  to  satisfy 
such  judgment.  Prugh  V.  Portamouth  Sav- 
ingt  Bank.  48  Neb.  414  (67  N.  W.  309). 

134.  (1899.)  Injunction  is  tbe  appro- 
priate remedy  to  prevent  an  execution  sale 
of  land  for  the  satisfaction  of  a  Judgment 
which.  Is  neither  a  Hen  on  the  property  nor 
a  persona]  charge  against  the  owner.  Pre- 
doAI  V.  O'Sutlivan.  59  Neb.  311  (80  N.  W. 
903). 

135.  (1907.)  A  petition  to  enjoin  the  ex- 
ecntion  of  an  eironeons  Judgment  of  a  Jus- 
tice of  the  peace,  which  fails  to  show  that 
the  plaintiff  has  exhausted  hts  legal  remedy 
by  appeal  or  error,  does  not  state  a  cause  of 
acUon.  Minton  v.  Palmer,  79  Neb.  351  (112 
N.  W.  610). 

 Bestrainii^  breach  of  agreement  as 

to  enforoement  of  Judgment. 

136.  (1896.)  Injunction  was  the  appro- 
priate and  proper  remedy  for  an  attempted 
violation  of  an  agreement  to  exhaust  the 
property  of  one  Judgment  debtor  before  pro- 
eeedtng  against  that  of  aiiotbei%  consisting 
of  a  levy  and  proposed  sale  of  tbe  property 
of  one  of  the  debtors  favored  by  Its  terms, 
when  It  appeared  at  the  time  there  was 
property  of  the  debtor,  from  whose  property 
the  judgment  was  first  to  be  satisfied,  within 
the  jurisdiction  of  the  Judgment  court  and 
subject  to  execution.  Qihton  v.  McCtay.  47 
Neb.  900  (66  N.  W.  851). 

137.  (1896.)  In  a  suit  to  enjoin  the 
breach  cf  an  agreement  to  exhaust  the  prop- 
erty of  one  Judgment  debtor  before  proceed- 


ing against  that  of  another,  the  decree  and 
injunction  thereby  accorded  held  too  broad, 
in  that  It  restrataed  the  sale  of  any  of  the 
property  of  the  one  debtor  until  all  the  pro|K 
erty  of  the  other  was  exliausted,  and  that  it 
should  have  been  confined  to  restraining  a 
levy  or  sale  under  tbe  execution  herein  In- 
volved, and  to  this  extent  if.  Is  modified 
and,  as  modified,  affirmed.  Oib$on  v.  Mo- 
Clay,  47  Neb.  900  (66  N.  W.  851). 

138.  (1896.)  A  decree  preventing  the 
violation  of  an  agreement  by  which  a  Judg- 
ment creditor  bound  himself  to  exhaust  the 
property  of  one  Judgment  debtor  before 
proceeding  against  that  of  another.  Aeld  not 
objectionable  as  restraining  a  levy  for  the 
collection  of  costs,  but  too  broad,  as  not 
being  limited  to  the  case  in  which  the  de- 
cree was  rendered.  Gibson  v.  McClay,  47 
Neb.  900  (68  N  W.  851). 

VI.  CLAIMS  BY  THIBD  PSB80V8. 
Trial  of  right  of  property. 

139.  (1877.)  Where  goods  are  levied  Upon 
by  a  sheriff  under  execution,  and  such  goods 
are  claimed  by  a  person  other  tlun  the  one 
dfvlgnated  ai  defendant  In  tbe  execution,  a 
trial  of  the  right  of  property  can  be  bad  In 
the  mode  prescribed  by  sections  486,  487, 
and  488  of  tbe  code  of  civil  procedure  only 
at  the  instance  of  the  claimant  of  such 
goods.  A  sheriff  has  no  autliority  to  Insti- 
tute such  proceedings  without  the  consent 
of  the  claimant.  Stormt  v.  Eaton,  6  Neb. 
453. 

Actions  by  claimant. 

140.  (1877.)  Where,  In  an  action  by  a 
third  party  claiming  title  to  property  levied 
on  the  execution,  tbe  jury  finds  against  the 
claimant  he  cannot  afterwards  maintain  an 
action  against  the  officer.  Btormt  v.  Eaton, 
5  Neb.  453. 

Indemnity  bond  to  officer. 

141.  (1880.)  If  doubt  exists  as  to  the 
ownership  of  property  levied  upon  by  an  of- 
ficer, he  may  require  an  indemnifying  bond 
before  proceeding  to  sell  the  same.  If  he 
sell  property  claimed  by  another  without  an 
adjudication  in  favor  of  the  Judgment  cred- 
itor, and  without  proper  indemnity,  he  can- 
not Invoke  the  aid  of  the  supreme  court  to 
shield  him  from  the  consequences  of  his 
own  acts.  State,  ex  rel.  McClung,  v.  Powell, 
10  Neb.  48  (4  N.  W.  317). 

142.  (1894.)  Although  an  attorney  at 
law  sbould  not  become  a  surety  on  an  in- 
demnity bond  given  to  procure  an  execution. 
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yet  if  be  sign  Bucb  a  bODd  and  tt  be  ap- 
proved, he  is  liable  thereon.  Luce  v.  Fos- 
ter, 42  Neb.  818  (60  N.  W.  1027). 

143.  (1894.)  Where  a  Burety  executes 
an  indemnity  bond  to  a  sheriff,  the  sheriff 
agreeing  to  pay  the  proceeds  of  the  execu- 
tion to  the  surety,  to  be  held  as  security 
against  liability  on  the  bond,  neither  the 
principal  nor  anyone  authorized  by  him 
signing  such  agreement,  the  surety  was 
not  liable  on  the  bond.  Lace  v.  Foster,  4z 
Neb.  818  (60  N.  W.  1027). 

144.  (1894.)  Where  an  indemnity  bond 
to  a  sheriff  on  its  face  shows  that  the  client's 
name  was  signed  by  the  attorney  and  not  by 
the  client,  both  the  surety  and  the  officer 
were  bound  to  know  that  it  was  done  with- 
out authority,  and  under  such  circumstances 
the  surety  most  be  held  to  have  executed 
the  undertaking  absolutely  and  is  not  re- 
leased merely  because  there  was  no  author- 
ized signature  by  the  principal.  Luce  v. 
Foster,  42  Neb.  818  (60  N.  W.  1027). 

145.  (1902.)  Where  a  bond  Is  condi- 
tioned to  indemnify  the  officer  against  all 
"harm,  trouble,  damage,  costs,  suits,  aotlons, 
Judgments  and  executions"  growing  out  of 
the  levy,  the  payment  by  the  officer,  after 
Its  affirmance,  of  a  judgment  in  conversion 
for  taking  the  property,  constitutes  a  new 
breach  of  the  bond.  Benson  v.  Caulfield,  64 
Neb.  101  (89  N.  W.  664). 

146.  (1902.)  The  fact  that  an  indemnity 
bond  recites  that  the  officer  has  been  directed 
to  levy  upon  property  of  the  Judgment 
debtor,  will  not  prevent  a  recovery.  If  he 
was  actually  directed  to  levy  upon  property 
of  a  third  party,  and  does  so  at  request  of 
the  principal  in  the  bond.  Benson  v.  CauS- 
field,  64  Neb.  101  (89  N.  W.  664). 


 Action  on  bond. 

147.  (1877.)  An  expense  Incurredbythe 
marshal  in  taking  care  of  the  goods  while 
in  his  custody,  but  not  paid  until  the  day  of 
trial,  was  properly  allowed  as  damage  In  an 
action  on  an  Indemnity  bond  given  by  the 
execution  plaintiff.  Baker  v.  Dailv,  6  Neb. 
464. 

148.  (1888.)  Where  in  an  action  on  an 
indemnifying  bond  signed  three  sureties, 
but  not  by  the  principal,  it  was  alleged  "that 
said  Indemnity  bond  was  executed  and  de- 
livered by  the  said  defendants  for  the  pur- 
pose of  saving  harmless  the  said  plaintiff 
in  the  levy  and  sale  of  the  property  afore- 
said, and  was  delivered  to  the  plaintiff  by 


the  Norwegian  Plow  Co.  with  the  consent 
of  the  said  defendants  for  that  purpose." 
held,  if  the  allegations  of  the  petition  were 
true,  that  the  sureties  had  waived  the  sign- 
ing of  the  bond  by  the  principal.  In  which 
event  they  would  be  liable  thereon.  Boll- 
man  V.  Pasewalk.  22  Neb.  761  (36  N.  W.  134). 

149.  (1894.)  Want  of  consideration  for 
a  bond  to  indemnify  a  sheriff  on  execution, 
signed  by  a  party's  attorney,  or  Its  invalid- 
ity may  be  shown  by  parol.  Luce  v.  Foster, 
42  Neb.  818  (60  N.  W.  1027). 

160.  (1896.)  A  Judgment  obtained  by  a 
sheriff  against  sureties  on  an  indemnity 
bond,  will  not  be  enjoined  at  the  suit  of  the 
principal  on  the  ground  that  the  damages 
recovered  against  the  sheriff  were  for  levy 
on  goods  which  he  fraudulently  converted 
to  his  own  use,  where  it  appears  from  the 
pleadings  that  plaintiff  had  knowledge  of 
the  alleged  levy  and  conversion  in  time  to 
have  interposed  it  as  a  defense  in  the  ac- 
tion on  the  bond.  Norwegian  Plow  Co.  v. 
Bollman,  47  Neb.  186  (66  N.  W.  292;  31  L. 
R.  A.  747). 

151.  (1902.)  The  fact  that  the  funds  for 
the  payment  of  tiie  conversion  judgment 
rendered  against  a  levying  officer  were  fur- 
nished by  a  surety  on  the  officer's  bond  as 
sheriff,  does  not  impeach  an  allegation  in  an 
action  on  an  indemnity  bond,  that  the  officer 
paid  it,  and  the  furnishing  of  the  funds  is  a 
sufficient  consideration  for  an  assignment 
of  the  indemnity  to  the  officer's  surety.  5e»- 
son  V.  Caulfield,  64  Neb.  101  (89  N.  W.  664). 

152.  (1902.)  Where  the  breach  of  an  in- 
demnity bond  given  to  a  levying  officer  is 
the  payment  by  said  officer  of  a  judgment  In 
conversion,  the  statute  of  limitations  doea 
not  run  against  an  action  for  damages  upon 
such  br«U!h  until  the  statutory  time  after 
the  ^yment.  Benson  v.  CeMlfleld,  64  Neb. 
101  (89  N.  W.  664). 

153.  (1902.)  Where  an  officer  Indemni- 
fied against  Judgments  on  account  of  a  levy 
has  on  the  strength  of  the  Indemnification 
held  property  against  a  third  party's  claim, 
the  merits  of  that  party's  action,  in  which 
judgment  has  gone  against  the  officer  and 
been  paid,  cannot  in  the  absence  of  any 
stipulation  to  that  effect  be  inquired  into  in 
a  suit  on  the  indemnity  bond.  Omaha  Car* 
pet  Co.  V.  Clapp,  2  TTnof.  406  (89  N.  W.246). 

154.  (1902.)  Where  an  officer  indemni- 
fied against  Judgments  on  account  of  a  levy, 
sues  on  the  tiond,  in  the  absence  of  fraud 
or  collusion,  the  sole  question  is  whether  the 
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Judgment  la  fairly  Included  In  the  terms  of 
the  bond.  Omaha  Carpet  Co.  v.  Clapp,  2 
Unof.  40$  (89  N.  W.  246). 

vn.  SAI^ 

Matters  applicable  to  judicial  sales  In  gen- 
eral, see  Judicial  Sale*. 

Preservation  of  objections  for  purpose  of 
review,  see  Appeal  and  Error,  15  368-373. 

Sale  of  piopwty  under  attachment,  see 
Attachment.  85  229-240. 

Execution  sale  of  negotiable  instrument. 
Bee  Bi/rt  and  Hotes,  { 181. 

Sale  of  property  under  judgment  in  cred- 
itor's suit,  see  Creditor*'  Suit,  H  96-100. 

Sale  nnder  foreclosure  of  mechanics'  lien, 
see  Jfecftonic*'  Liens,  Sf  331-337. 

Uabilitr  of  purchaser  of  railroad  for  debt 
of  company,  see  Railroads,  i  159o. 

Fees  of  officers,  see  Sheriffs  and  Con- 
stabUs,  H16,  IT' 

Agreement  by  purchaser  to  hold  land  for 
redemption  as  creating  trust,  see  Trusts, 
I92B-27. 

A.  Xanner,  Conduct,  Validity  and  Oonflrm- 
li^  or  Vacating. 
Appraisement  of  property,  see  ante,  tf 

72-82. 

Hattire  and  requisites  in  general. 

155.  (1881.)  Title  XIV,  chapter  57.  Gen- 
eral SUtutes,  requiring  the  sheriff  making 
a  sale  of  real  estate  on  a  writ  of  execution 
or  jlfo,  to  report  the  same  to  the  court,  does 
oot  make  such  a  sale  a  judicial  sale  in  the 
well  understood  sense  of  that  term.  Bochic 
V.  WeU.  11  Neb.  423  (9  N.  W.  473). 

156.  (1895.)  The  duties  of  an  officer 
holding  a  writ  of  execution  for  the  sale  of 
real  estate,  under  section  491o  to  491(1  of  the 
code  of  civil  procedure,  defined.  Burkett  v. 
dark.  46  Neb.  46C  (64  N.  W.  1113). 

Notice  of  sale. 

157.  (1885.)  The  provisions  of  the  code 
which  reqalre  public  notice  of  the  time  and 
place  of  the  sale  of  real  estate  upon  execu- 
tion to  be  given  "for  at  least  thirty  days 
hefore  the  day  of  sale,  by  advertisement  In 
some  newspaper,"  etc.,  are  not  satisfied  by 
ODe  publication  of  the  notice  at  least  thirty 
days  before  the  day  of  sale.  The  word  "for" 
means  "during"  and  the  notice  must  be  pub- 
lished for  or  during  thirty  days  before  the 
sale.  Lawton  v.  Oibaon,  18  Neb.  137  (24  N. 
W.  447). 


158.  (1888.)  The  sale  of  property  on  ex- 
ecution issued  by  a  Justice  of  the  peace  or 
by  a  county  judge  upon  a  judgment  ren- 
dered In  a  non-term  case,  ueed  only  be  ad- 
vertised "at  four  of  the  most  public  places 
within  the  precinct  where  such  property  is 
seized."  Johnson  v.  Walker,  23  Neb.  736 
(37  N.  W.  639). 

159.  (1889.)  A  judicial  sale  occurred  on 
the  25th  of  April.  The  first  publication  of 
the  notice  of  such  sale  was  made  on  the  21st 
of  Ifarch.  As  thirty  days  Intervened  be- 
tween the  date  of  the  first  publication  and 
the  date  of  the  sale,  held,  sufficient  Carloto 
V.  Aultman.  28  Neb.  672  (44  N.  W.  873); 
(1894)  Von  Dom  v.  Mengedoht,  41  Neb.  625 
(59  N.  W.  800). 

160.  (1895.)  The  copy  of  the  appraise- 
ment, together  with  the  written  application 
for  liens  and  the  certificates  of  llena  men- 
tioned in  section  491if  of  the  civil  code, 
must  be  deposited  in  the  office  of  the  clerk 
from  which  the  execution  issued,  before  the 
sale  is  advertised.  Burkett  v.  Clark.  46  Neb. 
466  (64  N.  W.  1113). 

161.  (1895.)  The  sentence,  "It  may  be 
deposited  any  time  before  sate,"  found  in 
the  third  paragraph  of  the  syllabus  of  La 
Flume  V.  Jones,  5  Neb.  256,  overruled.  Bur- 
kett V.  Clark,  46  Neb.  466  (64  N.  W.  1113). 

162.  (1897.)  A  sheriff  seizing  realty  on 
execution  must  appraise  it  and  file  a  copy  or 
the  appraisement  in  the  office  of  the  clerk 
of  the  district  court  before  the  sale  Is  ad- 
vertised. First  Nat.  Bank  of  Broken  Bow 
V.  Homer,  51  Neb.  23  (70  N.  W.  497). 

163.  (1897.)  A  copy  of  the  appraise- 
ment and  the  other  papers  mentioned  In  sec- 
tion 491d  of  the  code  must,  before  notice  of 
sale  is  advertised,  be  deposited  in  the  office 
of  the  clerk  who  issued  the  writ.  ReuUtnd 
V.  Waugh.  52  Neb.  358  (72  N.  W.  481). 

164.  (1901.)  The  notice  of  sale  required 
under  section  497  of  the  code  of  civil  pro- 
cedure is  sufficient  where  it  describes  the 
property  with  reasonable  certainty.  Stull  v. 
Seymour,  63  Neb.  87  (88  N.  W.  174). 

165.  (1901.)  The  notice  required  for  the 
sale  of  land  upon  execution  or  order  of  sale 
need  not  contain  a  statement  of  the  amount 
due  upon  the  judgment  or  decree  for  the 
satisfaction  of  which  the  sale  Is  to  be  made. 
Stull  V.  Seymour,  63  Neb.  87  (88  N.  W.  174). 

166.  (1900.)  The  Omaha  Daily  Record 
Is  a  "newspaper."  within  the  meaning  of 
section  49?  of  the  code.  HanscOm  v.  Meyer, 
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60  Neb.  68;   (1901)  Tumey  v.  BlomHrom, 
«2  Neb.  616;   (1906)  Merrill  v.  Conroy  77 
Neb.  228  (109  N.  W.  176). 

Postponement. 

-167.  (1902.)  There  fs  no  provision  of 
the  code  authorizing  the  adjournment  of  an 
execution  sale.  Fraaman  v.  Fraaman  64 
Neb.  472  (90  N.  W.  245;  97  Am.  St.  Rep. 
650). 

Sale  In  parcels. 

168.  (1876.)  A  homestead,  although  com- 
posed of  different  parcels  taken  from  dis- 
tinct lots,  but  adjoining  each  other,  may  be 
Eold  as  one  tract  Eaton  v.  Ryan.  5  Neb.  47. 
Crder  of  offering  for  sale. 

169.  (1890.)  There  is  no  presumption 
that  the  property  was  sold  In  the  order  in 
which  it  is  described  in  the  sheriff's  return. 
Runge  v.  Brovtn,  29  Neb.  116  (45  N.  W.  271). 
Terms  and  conditions. 

170.  (1895.)  An  officer  selling  property 
on  execution  or  under  a  decree  fn  equity 
has  no  autbortty  to  sell  on  credit  or  to  ac- 
cept In  payment  of  the  bid  anything  other 
than  lawful   money,  unless  otherwise  ex- 

.  pressly  authorized  by  the  terms  of  the  de- 
cree or  the  law  In  force  governing  such  sale 
Booper  v.  Caatetter.  45  Neb.  67  (63  N  W 
186). 

Confirmation. 

Confirmation  of  sale  on  attachment,  see 
.Attachment,  9  240. 

171.  (1881.)  The  statute  making  It  the 
duty  of  the  court  to  examine  the  report  of 
the  sheriff  in  case  of  sales  of  real  estate  on 
execution  op  fifa  should  be  strictly  con- 
strued. Bachle  V.  Webb,  11  Neb.  423  (9  N 
W,  473). 

172.  (1882,)  A  judge  of  the  district  court 
has  aathorlty.  under  section  498  of  the  code 
In  vacation  to  confirm  a  sale  of  real  esUte 
made  upon  execution.  McMurtry  v.  Tuttle 
13  Neb.  232  (13  N.  W.  213). 

173.  (1883.)  A  court  In  confirming  a  sale 
of  real  estate  cannot  make  the  conflrmatlon 
conditional.  Its  authority  is  to  confirm  or 
set  aside  a  sale,  not  to  change  op  modify 
Its  terms.  Fitch  d  Co.  v.  Minshall  U  Neb 
328  (18  N,  W.  80). 

174.  (1888.)  An  order  of  conflrmatlon 
entered  by  the  district  coni-t,  describing  the 
property  sold  as  certain  loU  and  blocks,  but 
failing  to  state  the  name  of  the  town  or  city 
In  which  they  are  situated,  will  not  be  held 
void  as  failing  to  describe  the  property. 
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where  reference  Is  made  to  the  return  of  the 
officer  and  giving  the  correct  date  of  the 
sale,  if  the  return  contains  a  proper  descrlp. 
tion  of  the  property  sold.  Wilcox  v.  Raben, 
24  Neb.  368  (38  N.  W.  844;  8  Am.  St.  Rep. 

175.  (1890.)  Objections  to  the  confirma- 
tion of  a  sale  must  specifically  point  out  the 
errors  relied  on,  and  objection  that  it  was 
illegal,  irregular  and  not  made  according  to 
law.  being  too  general.  Runge  v.  Brown  29 
Neb.  116  (45  N.  W.  271). 

176.  (1885.)  Section  498.  code  of  civil 
procedure,  anthorizing  confirmation  of  sales 
in- vacation  was  not  repealed  by  implication 
by  act  March  1,  1879  (Comp.  Stats.,  ch.  19 
sec.  39).  Lawaon  v.  Oibton.  18  Neb.  137  (24 
N.  W.  447).  ^ 

177.  (1898.)  The  homestead  right  of  ex- 
emption of  realty  is  not  a  proper  subject 
for  consideration  in  proceedings  for  con- 
flrmatlon of  a  sale  of  an  alleged  homestead 
on  execution.  Best  v.  Zutavern,  53  Neb.  619 
(74  N.  W.  81). 

178.  (1898.)  The  only  matter  settled  and 
adjudicated  in  the  proceedings  and  order  of 
confirmation  Is  as  to  the  proceedings  of  the 
sheriff  and  those  acting  under  and  with  him 
in  the  levy,  appraisement,  advertising,  mak- 
ing and  returning  of  said  sale.  Be*t  v' 
Zutavern.  53  Neb.  619  (74  N.  W.  81). 

179.  (1905.)  Under  our  Uw  governing 
sales  of  real  property  on  execution,  the  tlt'e 
of  a  purchaser  .thereat  depends  upon  a  final 
confirmation  of  the  «ile  made;  and  until 
inis  IB  had.  and  a  conveyance  of  the  real  es- 
tate Is  executed  and  delivered  in  pursuance 
of  such  conflrmatlon.  the  legal  title  of  the 
execution  debtor  to  the  real  esUte  is  not  di- 
vested. Westerfield  v.  South  Omaha  Loan  « 
Bldg.  A»»-n,  76  Neb.  68  (105  N.  W.  1087). 

"^!Sr^**"*"*  ^  conauctins 

180.  (1899.)  A  creditor  Is  not  respon- 
sible for  erroneous  representations  made  by 
an  Officer  conducting  a  sale  under  process 
tesued  on  a  Judgment  in  his  favor,  unless  he 
has  either  authorized  such  representation^ 
or  acquiesced  therein.  Hammon,  v.  Cham- 
berlaxn  Banking  Co.,  58  Neb.  445  (78  N  W 
718;  76Am.  St.  Rep.  106).  W. 
Persons  who  may  purchase 

181.  (1890.)  A  sale  to  an  appraiser  Is 
void  as  against  the  Judgment  debtor  and  his 
grantees  and  may  be  attacked  by  them  m 
an  action  to  redeem,  even  after  confirm^- 
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tloD.  Reno  v.  Hale,  28  Neb.  646  (44  N.  W. 
996). 

182.  (1890.)  The  statute  precludes  an 
appraiser  of  real  estate,  which  real  estate 
is  about  to  be  sold  under  an  execution  or 
order  of  sale,  from  purchasing  at  the  sale, 
ani  a  sale  to  sncfa  appratsers,  or  either  ot 
them.  Is  Told  as  against  the  judgment 
debtor,  and  all  persons  who  sustain  an  In- 
jury thereby.  Third  persons  who  have  no 
Interest  in  the  matter,  however,  cannot  ob- 
ject iteno  V.  Hale,  28  Neb.  646  (44  N.  W. 

m). 

183.  (1890 )    Pnrchaae  by  an  appraiser 

at  sheriff's  sale,  of  one  tmct,  does  not  Inval- 
idate a  sale  of  different  tracts  to  another 
party.  Runge  v.  Broum,  29  Neb.  116  (45  N. 
W.  271). 

184.  (1S94.)  Land  purchased  by  the  at- 
torney of  the  judgment  creditor  in  his  wife's 
name  at  the  execution  sale.  Is  not  held  in 
trust  for  the  latter,  where  he  has  instructed 
the  attorney  not  to  purchase  the  land  for 
him.  Wathbum  v.  Osgood,  38  Neb.  804  (57 
N.  W.  529). 

185.  (1898.)  A  sherirs  deed  to  realty 
sold  on  execution  should  not  be  canceled 
mere'y  because  the  purchaser  was  one  of 
the  appraisers.  Be»t  f>.  Zv^avem,  S3  Neb. 
604  (74  N.  W.  64). 

Persons  who  may  question  validity. 

186.  (1871.)  Until  a  sale  of  real  esUte. 
on  execution  or  order,  ta  confirmed,  either 
liarty  to  the  same,  and  also  the  purchaser, 
nay  object  thereto.  PAfllipt  v.  Dawley,  I 
Neb.  320. 

Opening  and  vacatinp. 

Vacating  sale  under  attachment,  see  At- 
iMkment,  {|  231-234. 

 Grounds  in  general. 

187.  (1884.)  Where  a  judgment  la  ren- 
dered and  an  execution  Issued  against 
RoBlna  Coons,  It  is  not  sufficient  reason  for 
•Atlng  aside  a  sale  of  real  estate  made  on 
euch  execution,  that  the  right  name  of  the 
defeudant  is  shown  to  be  Roslna  Kuhn. 
KuAn  r.  Kilmer.  16  Neb.  699  (21  N.  W.  443). 

188.  (1890.)  The  publication  of  notices 
that  defendant  had  fraudulently  obtained 
title  to  certain  land  and  cautioning  the 
public  against  purchasing  the  same,  made 
flTe  months  before  judgment  was  obtained 
and  execution  levied  on  the  land,  is  not  a 
valid  objection  to  a  confirmation  of  the 
raecQtion  sale.  Runge  v.  Brown.  29  Neb. 
116  (45  N.  W.  271). 


189.  (1898.)  A  wife  cannot  object  to  the 
confirmation  of  a  sale  of  realty  on  execution 
on  the  ground  that  the  same  is  her  sepa- 
rate estate  and  the  note  recovered  on  was 
signed  by  her  as  surety  for  her  husband 
without  reference  to  her  separate  estate. 
Such  defense  should  have  been  interposed 
in  the  suit  on  the  note.  Hoover  v.  Hale, 
56  Neb.  67  (76  N.  W.  457). 

190.  (1901.)  A  failure  to  comply  liter- 
ally with  all  the  proviaions  of  the  law  re- 
latii4[  to  the  sale  of  real  property  upon 
execution  or  order  of  sale  will  not  justify 
a  court  in  denying  a  motion  for  confirma- 
tion, where  it  is  evident  that  such  a  tellure 
was  not  prejudicial  to  the  rights  of  the 
defendant.  8tull  v.  Seymour,  63  Neb.  87 
(88  N.  W.  174). 

191.  (1901.)  A  motion  to  confirm  a 
aherltrs  sale  cannot  be  resisted  on  the 
ground  that  the  laud  sold  la  the  homestead 
of  the  judgment  debtor;  and  an  attempt  to 
resist  it  on  that  ground  will  not  bar  a  sub- 
sequent action  to  remove  the  cloud  caused 
by  such  sheriff's  deed.  Best  v.  Qritt,  1 
Unof.  812  (96  N.  W.  836). 

 Irregularity  or  fraud  in  appralae- 

ment. 

192.  (1890.)  Affidavit  that  land  and  a 
town  lot  sold  on  execution  were  appraised 
In  gross,  is  not  suffldent  ground  for  vacat- 
ing the  sale,  where  a  sheriff's  amended  re- 
turn, showing  that  the  tracts  were  appraised 
separately,  Is  made  subsequently  and  not 
questioned.  Runge  v.  Brown,  29  Neb.  116 
(45  N.  W.  271). 

193.  (1894.)  To  justify  the  setting  aside 
ot  a  sale  on  the  ground  that  the  property 
was  appraised  too  low,  the  actual  value  of 
the  property  must  so  greatly  exceed  its  ap- 
praised value  as  of  Itself  to  raise  a  pre- 
sumption of  fraud  in  the  making  of  the 
appraisement.  Yought  v.  Foxworthy,  38 
Neb.  790  (67  N.  W.  538);  (1895)  Kearney 
Land  d  Investment  Co.  v.  Aspinwall,  46 
Neb.  601  (63  N.  W.  827). 

194.  (1895.)  After  property  has  been 
sold  under  execution  the  appraisement  can 
only  be  attacked  for  fraud.  Kearney  Land 
((  Investment  Co.  v.  Aspinwall,  45  Neb.  601 
(63  N.  W.  827). 

195.  (1895.)  Parties  desiring  to  make 
objections  to  the  value  fixed  on  property 
appraised  for  sale  under  execution,  whether 
on  the  ground  that  such  valuation  is  too 
high  or  too  low,  should  make  and  l^^e  such 
objections  in  the  court  where  the  case  is 
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pending,  together  with  a  motion  to  set  aside 
such  appraisement,  before  the  sale  occurs. 
Eeamejf  Land  &  Investment  Co.  v.  Aapin- 
wall.  46  Neb.  601  (63  N.  W.  827). 

196.  (1895.)  Appralserg  of  property  for 
sale  under  execution  act  Judicially,  and  on 
motion  made  after  such  sale  to  vacate  the 
same,  the  value  fixed  by  them  on  the  prop- 
erty appraised  can  only  be  assailed  for 
fraud.  Kearney  Land  d  Investment  Co.  v. 
AapinKQll,  45  Neb.  601  (63  N.  W.  827). 

197.  (1898.)  If  a  sale  of  real  estate 
under  order  of  sale  or  execution  is  attacked 
on  the  ground  cf  a  fraudulent  appraisement, 
no  active  fraud  being  claimed  or  attempted 
to  be  Bhovn  except  In  the  low  Talue  placed 
on  the  property  as  compared  with  a  value 
given  in  evidence  adduced  on  the  subject, 
to  support  the  objection  the  discrepancy 
must  be  so  great  as  In  and  of  Itself  to  raise 
a  presumption  of  fraud  In  making  the  ap- 
praisement. Iowa  Loan  d  Trust  Co.  v. 
Stimson,  53  Neb  536  (74  N.  W.  38). 

198.  (1898.)  Objection  to  confirmation 
of  sale  on  the  ground  of  Irregularity  In  the 
appraisement  comes  too  late  when  first 
urged  after  the  sheriff's  return  of  completed 
sale.  Best  v.  Zutavem.  53  Neb.  619  (74  N. 
W.  81). 

 Order. 

199.  (1879.)  An  order  setting  aside  a 
sale  under  execution  is  conclusive  when  col- 
laterally attacked.  Berkley  v.  Lamb,  8  Neh. 
392.   [Overruled.   19  Neh.  625;  63  Neb.  619.] 

Effect  of  setting  aside  sale. 

200.  (1879.)  If  a  'sale  is  set  aside  for 
a  mere  irregularity  in  making  the  sale,  or 
from  a  failure  to  comply  with  the  require- 
ments of  the  statute,  such  order  setting  aside 
the  sale  will  not  prevent  the  land  being 
again  offered  under  the  judgment.  Berkley 
V.  Lamb,  8  Neb.  392. 

Collateral  attack  on  sale. 

201.  (1889.)  An  action  of  ejectment 
against  one  holding  land  under  an  execution 
sale.  Is  a  direct  and  not  a  collateral  attack 
on  the  execution  sale,  and  hence  Is  a  proper 
remedy.  Que  v.  fonea,  26  Neb.  634  (41  N. 
W.  556);  Jtfoyce  v.  Jones,  25  Neb.  643;  Oil- 
hert  V.  Jones,  25  Neb.  644. 

202.  (1893.)  A  sale  on  an  execution  Is- 
sued upon  a  dormant  judgment  Is  merely 
voidable,  and  neither  auch  sale,  nor  the 
title  acquired  thereunder,  can  be  assailed 
in  a  purely  collateral  proceeding.  Oilleapie 
v..  Switzer,  43  Neb.  772  (62  N.  W.  228) ; 


(1896)  Link  v.  Connell,  48  Neb.  574  (67  N. 

W.  475). 

Liability  of  officer  for  failure  to  se  L 

203.  (1889.)  A  Bfaei4fr  is  not  liable  for 
failure  to  sell  certain  personal  property  lev- 
ied upon  under  an  execution,  where  the 
testimony  shows  that  the  property  was 
claimed  by  a  third  party,  who  brought  re- 
plevin for  same,  but  falling  for  want  of  an 
undertaking  the  property  was  returned  to 
the  sheriff,  who,  at  Instruction  of  his  at- 
torney holds  It  until  the  question  of  title 
was  determined.  Burton  v.  Cave,  26  Neb. 
186  (41  N.  W.  1099). 

B.  Title  and  Biglits  of  Purchaser. 
Priority  of  lien  of  mortgagee  over  exe- 
cution purchaser,  see   Chattel  Mortgages* 
%l  120-124. 

Title  acquired  In  attachment  sale,  see 
Attachment,  ||  235-239. 
Necessity  for  confirmation,  see  ante,  %  179. 

Property  passing  by  sale. 

204.  (1891.)  L.  and  wife  mortgaged 
ground  to  E.,  who  sold  and  assigned  the 

mortgage  to  W.  Subsequently  the  adminis- 
trator of  L.,  under  an  order  of  the  court, 
sold  the  land  at  public  sale,  subject  to  the 
mortgage,  and  reserving  all  Improvements, 
consisting  of  fences,  posts,  windmill,  pump, 
com  cribs,  etc.,  to  O.,  and  made  an  ad- 
ministrator's deed  accordingly.  D.  and  S. 
recovered  a  judgment  in  the  district  court 
against  G.,  levied  execution  upon,  and 
bought  in  the  lot.  In  an  action  by  W.  to 
foreclose  the  mortgage,  held,  that  by  the 
purchase  of  the  lot  by  D.  and  S.  at  sherifTs 
sale  they  obtained  no  title  nor  -iten  to  the 
improvements  which  had  been  sold  to  W. 
by  the  representatives  of  L.,  and  had  been 
removed  prior  to  the  sale  under  the  execu- 
tion at  law  of  D.  and  S.  Dewey  d  Stone  v. 
Walton,  31  Neb.  819  (48  N.  W.  960). 

Estate  or  interest  acquired. 

205.  (1884.)  A  sale  of  real  estate  upon 
execution  vests  in  the  purchaser  all  the 
rights  of  the  judgment  debtor  at  the  time 
when  the  Hen  of  the  judgment  attached  to 
the  land.  Reynolds  v.  Cobb,  16  Neb.  378 
(19  N.  W.  502). 

206.  (1884.)  In  a  sale  of  real  estate 
upon  execution  the  purchaser  acquires  no 
greater  right  or  title  to  the  land  sold  than 
the  judgment  debtor  had  at  and  prior  to 
the  time  of  sale ;  and  an  after-acquired- 
tltle  of  the  judgment  debtor  will  not  Inure 
to  the  benefit  of  such  purchaser-.  West- 
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kefner  v.  Reed,  15  Neb.  662  (19  M.  W. 

tit). 

207.  (1894.)  Where  real  estate  la  sold 
OD  ordinary  execution,  the  sale  confirmed 
and  a  conveyance  made  and  delivered  to 
the  purchaser,  the  title  he  thereby  acquires 
relates  back,  and  such  purchaser  obtains 
the  same  title  to  the  real  estate  the  execu* 
tioD  debtor  bad  at  the  time  the  Judgment 
under  which  the  land  was  sold  became  a 
lien  thereon,  except  as  affected  by  subse- 
quent tax  liens.  Teazel  v.  White,  40  Neb. 
432  (68  N.  W.  1020:  24  L.  R.  A.  449). 

208.  (1894.)  The  doctrine  of  relation 
back  applies  only  to  the  title.  It  bas  no 
necessary  reference  to  the  Quantum  of  the 
estate  which  the  execution  debtor  owned  at 
the  time  the  Judgment  became  a  Hen. 
Teasel  v.  White,  40  Neb.  432  (68  N.  W. 
1020;  24  L.  R.  A.  449). 

209.  (1897.)  The  purchaser  at  an  execu- 
tion sale  of  a  mortgagor's  interest  In  prop- 
erty by  its  confirmation  and  execution  of  a 
deed  pursuant  thereto  Is  vested  with,  such 
title  and  rU^t  as  were  In  the  Judgment 
debtor  at  the  time  the  Hen  of  the  judgment 
attached  to  the  land.  On*  v.  Brood,  62  Neb. 
490  (72  N.  W.  850). 

210.  (1898.)  (Generally,  a  sheriff's  or 
master's  deed  conveys  only  the  estate  which 
a  quitclaim  deed  from  the  execution  debtor 
to  the  purchaser  would  have  conveyed  had 
it  been  made  and  delivered  at  the  date  when 
the  lien  attached  under  which  the  judicial 
sale  occurred.  Peterborough  Bavinffg  Bank 
V.  Pierce.  64  Neb.  712  (76  N.  W.  80). 

211.  (1898.)  Except  when  controlled  by 
the  registry  acts,  a  purchaser  of  realty  at 
execution  sale  acquires  only  the  Interest  of 
the  execution  debtor  at  the  time  the  Hen 
under  which  It  was  sold  attached.  Peter- 
itrrough  8aving$  Bank  v.  Pierce.  54  Neb.  712 
(75  N.  W.  20). 

212.  (189S.)  Estate  conveyed  by  execu- 
tion sale  under  a  judgment  on  a  note  signed 
by  husband  and  wife,  where  tbe  sheriff 
levied  on  a  flour-mlU  and  five  acres  of  land 
owned  by  the  wife  and  on  defendant's  Inter- 
est in  waber  power  furnished  by  a  tace  and 
dam  situate  on  adjoining  school  land  owned 
by  the  state,  but  of  which  the  husband  was 
leasee.  Boover  v.  Hale,  56  Neb.  67  (76  N. 
W.  457). 

—  -  Effect  of  sale  vnder  snbsequent  «ce- 
cutlon. 

213.  (1871.)  When  lands  are  sold  on 
execution  and  tbe  deed  conveys  tbe  Interest 


the  Judgment  debtor  had  on  the  24th  day  of 
October,  and  the  same  lands  are  again  sold 
on  execution  of  another  and  subsequent 
judgment,  tbe  second  purchaser  gets  no 
title,  ^filler  V.  Finn,  l  Neb.  254. 

 Equitable  Interests. 

214.  (1889.)  An  execution  Issued  on  an 
ordinary  Judgment  at  law.  If  levied  on  a 
mere  equity  in  real  estate,  the  debtor  not 
being  In  possession,  and  the  legal  title  being 
in  the  name  of  another,  win  not  pass  the 
title  of  such  equitable  owner  to  the  pur- 
chaser. Dworak  v.  More.  25  Neb.  735  (41 
N.  W.  777). 

Bights  prior  to  eonftrmatloB. 

215.  (1894.)  Under  our  law  governing 
sales  of  real  property  on  execution,  the  title 
of  a  purchaser  thereat  depends  upon  a  final 
confirmation  of  tbe  sale  made;  and  until 
this  Is  had  and  a  conveyance  of  tbe  real  es- 
tate is  executed  and  delivered  In  parauance 
of  such  confirmation,  the  legal  title  of  the 
execution  debtor  to  the  real  estate  is  not 
divested.  Teazel  v.  White.  40  Neb.  432  (58 
N.  W.  1020:  24  L.  R.  A.  449). 

216.  (1894.)  A  purchaser  of  real  estate, 
at  a  sale  thereof  on  execution,  acquires 
thereby,  prior  to  confirmation  only,  the  Hen 
which  tbe  execution  creditor  had  on  such 
land.  Teazel  v.  White.  40  Neb.  432  (58  N. 
W.  1020:  24  L.  R.  A.  449). 

217.  (1905.)  The  owner  of  real  estate 
that  has  been  sold  on  execution  retains  the 
legal  title  therein,  and  Is  entitled  to  the 
possession,  rents,  profits,  and  usufruct  of 
such  real  estate  until  a  final  conflrmatlon  of 
the  sale  made.  Weaterfteld  v.  South  Omaha 
Loan  A  Bidg.  Aafn,  75  Neb.  53  (105  N.  W. 
1087). 

Liens  or  incumbrances  on  property. 

218.  (1871.)  A  purchaser  at  execution 
sale  of  lands,  who,  under  the  act  of  1857, 
had  tbe  sheriff's  certificate  but  had  not  yet 
received  his  deed,  was  protected  against  an 
unrecorded  prior  mortgage  upon  a  bill  of 
foreclosure,  filed  before  the  expiration  of  the 
time  allowed  a  defendant  to  redeem  bis 
lands  sold  on  execution.  Bennet  v.  Foolu, 
1  Neb.  466.  [Overruled.  Sheaaley  v.  Keena, 
48  Neb.  57.] 

219.  (1876.)  A  sale  upon  execution  vests 
the  purchaser  all  the  rights  of  the  judgment 
debtor  to  tbe  property,  but  that  right  is  sub- 
ject to  all  Hens  prior  to  the  lien  of  the 
Judgment  on  which  th6  execution  sale  Is 
made.   Bibbard  v.  Weil  4  Kahn,  5  Neb.  41. 
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220.  (1876.)  A  purchaser  at  a  sale  under 
an  executtoit  is  protected  to  the  same  extent 
as  a  purchaser  at  private  sale,  from  claims 
of  third  persons  previously  acquired  trom 
the  debtor,  of  wbich  he  had  no  notice.  Vhl 
V.  May,  5  Neb.  157. 

221.  (1896.)  A  purchaser  at  execution 
sale  of  land  takes  only  the  Interest  of  the 
Judgment  debtor  at  the  time  the  judgment 
became  a  Hen  on  the  land;  and  a  deed  or 
mortgage  unrecorded  at  that  time  Is  su- 
perior to  the  title  of  such  purchaser,  at  least 
If  it  be  recorded  before  the  sale.  Hargreaves 
V.  Menken,  45  Neb.  668  (63  N.  W.  951). 

222.  (1896.)  A  purchaser  of  mortgaged 
chattels  at  execution  sale  Is  subrogated  to 
the  mortgagor's  rights  in  the  property  at 
the  time  of  the  levy.  Oould  v.  Armagost, 
46  Neb.  897  (66  N.  W.  1064). 

223.  (1896.)  An  unconditional  tender  by 
a  purchaser  at  an  execution  sale  of  chattels 
■of  the  entire  debt  secured  by  a  chattel  mort- 
gage existing  against  said  property,  the  debt 
being' at  th«  time  of  the  tender  due  and  the 
tender  being  kept  good,  divesta  the  lien  of 
the  mortgage  and  entitles  the  purchaser  to 
the  possession  of  the  property.  Oould  v. 
Armagost.  46  Neb.  897  (  65  N.  W.  1064). 

224.  (1896.)  A  tender  by  a  purchaser  of 
chattels  at  an  execution  sale  of  the  amount 
of  a  chattel  mortgage  against  the  property 
to  be  good  and  divest  the  lien  of  the  mort- 
gage, in  addition  to  the  amount  of  the  mort- 
gage debt,  must  include  all  reasonable  and 
necessary  expenses  which  have  been  In* 
cnrred  by  the  holder  of  the  mortgage  in  tak- 
ing possession  of  the  mortgaged  property 
and  In  enforcing  his  Hen  thereon.  Gould  v. 
Armagost.  46  Neb.  897  (65  N.  W.,1064). 

226.  (1896.)  A  purchaser  at  an  execu- 
tion sale  of  chattels  takea  the  property  sub- 
ject to  all  valid  liens  and  the  rights  of  the 
holders  thereof  oxlstlng  thereon  at  the  time 
of  the  levy  of  the  execution  under  which  tbe 
aale  was  made.  Oould  v.  Armagost,  46  Neb. 
897  (66  N.  W.  1064). 

226.  (1898.)  One  who  buys  land  at  an 
execution  sale,  where  an  %pparently  valid 
mortgage  has  been  deducted  aa  a  prior  In- 
cumbrance for  the  purpose  of  appraisal,  Is 
thereby  estopped  from  denying  the  validity 
of  such  mortgage.  Arlington  Mill  d  Ele- 
vator Co.  V.  Yates,  57  Neb.  286  (77  N.  W. 
677). 

227.  (1901.)  Where  the  mortgagee  of 
chattels  Is  not  in  possession  and  his  mort- 
gage is  not  on  file  at  the  date  of  the  levy. 


a  purchaser  at  execution  sale  under  a  Judg- 
ment against  the  mortgagor  will  take  free  of 
the  mortgage  though  he  had  notice  thereof 
prior  to  the  sale.  Johnt  v.  Kamarad,  2 
Unof.  157  (96  N.  W.  118). 

228.  (1903.)  While  a  purchaser  at.  an 
execution  sale  takes  the  real  Interest  of  the 
debtor,  and  Is  not  necessarily  concluded  by 
the  appraisement,  yet,  where  the  amount  of 
a  tax  lien,  which  has  not  been  mentioned  or 
included  in  tbe  decree,  has  been  deducted 
from  the  gross  appraised  value  of  the  prop- 
erty by  the  appraisers,  and  the  purchase  Is 
made  for  less  than  two-thirds  of  the  gross 
appraised  value,  upon  the  assumption  that 
such  taxes  are  a  valid  lien,  the  purchaser, 
taking  advantage  of  the  deduction  thereof, 
will  be  presumed  to  have  undertaken  to  pay 
such  taxes,  and  will  not  be  heard  to  deny 
their  validity  in  an  equitable  proceeding 
seeking  to  enloln  their  collection.  Eguttabte 
Trust  Co.  V.  City  of  Omaha,  69  Neb.  342  (96 
N.  W.  660>:  (1903)  Omaha  Saving*  Bank  v. 
City  of  Omaha,  4  Unof.  563  (96  N-  W.  593). 

229.  (1906.)  It  is  well  settled  in  this 
state  that  a  sheriflTs  deed  takes  precedence 
from  the  date  of  its  record  of  all  outstand- 
ing conveyances  and  Incumbrances  executed 
by  the  Judgment  debtor  which  were  not  re- 
corded and  of  which  the  purchaser  had  not 
actual  notice.  Oetchell  v.  Boberti,  76  Neb. 
688  (106  N.  W.  781). 

Exemptions  and  dower  rights. 

280.  (1886.)  A  puty  purchasing  part  of 
8  homestead  In  the  actual  occupation  of  the 
family,  at  a  sale  under  an  ordinary  execu- 
tion, will  not  acquire  a  title  If  the  property 
was  exempt.  McHugh  v.  Smiley,  17  Neb. 
626  (24  N.  W.  277). 

281.  (1898.)  A  sale  of  a  debtor's  home- 
stead, at  the  time  actually  occupied  by  him 
aa  such,  by  a  sheriff  on  an  ordinary  execu- 
tion, will  not  divest  the  debtor  of  his  title 
to  the  homestead:  nor  will  the  sheriff's  deed, 
made  in  pursuance  of  such  sale,  and  a  con- 
firmation thermf.  convey  any  title  to  the 
purchaser  of  such  homestead  at  such  sale. 
Baumann  v.  Franse,  37  Neb.  807  (  66  N.  W. 
395). 

232.  (1895.)  The  sale  of  the  real  estate 
of  the  husband  under  execution  on  a  judg- 
ment against  him  alone,  followed  by  Judi- 
cial confirmation  and  conveyance,  does  not 
extinguish  the  Inchoate  dower  rlg^t  of  the 
wife  in  such  real  estate,  and  upon  the  death 
of  the  husband  the  wife  is  entitled  to  have 
her  dower  assigned  out  of  such  real  estate. 
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Butler  V.  Fitzgerald,  43  Neb.  192  (61  N.  W. 
(40;  47  Am.  St  Rep.  741;  27  L.  R.  A.  262). 

Bona  ftd«  pnrc&ftsera. 

£33.  (18S5.)  A  party  who  omits  to  make 
proper  inquiry  of  the  party  in  posseBsion 
•B  to  the  extent  of  his  title  cannot  be  pro- 
tected as  an  Innocent  purchaser  against 
nch  Interest.  McBugh  v.  BmUey,  17  Neb. 
t2fi  (24  N.  W.  277). 

23f  (1893.)  The  purchaser  of  title  to 
real  estate,  derlveci  through  a  sheriff's  sale 
thereof  on  ordinary  execution,  with  actual 
kamrledge  that  the  same  was  at  the  time 
of  sale  the  liomestead  of  the  execution 
debtor,  and  actually  occupied  by  himself  and 
funily  as  such,  la  not  an  innocent  purchaser. 
BmrnoMH  V.  Frante.  37  Neb.  807  (fiS  N.  W. 
395). 

M5.  (1895.)  The  rule  d  caveat  emptor 
applies  to  a  purchaser  of  real  estate  at  a 
indicial  sale  thereof  on  execution;  and  the 
tonveyance  made  In  pursuance  thereof  con- 
Teye  no  greater  estate  than  would  a  quit- 
dihn  deed  for  the  real  estate  ocecuted  by 
the  execution  debtor.  Butler  v.  Fitegerald, 
43  Neb.  192  (61  N.  W.  640;  47  Am.  St,  Rep. 
741;  27  L.  R.  A.  252). 

236.  (1898.)  The  doctrine  of  caveat 
emptor  applies  to  purchasers  of  real  estate 
U  execution  sales.  PeterJtorough  Savings 
Btnk  V.  ft>«w/e4  Neb.  712  (75  N.  W.  20). 

Btnts  and  proflts. 

tSl.  (1894.)  The  ovner  of  real  estate 
Uiat  has  been  sold  on  execution  retains  the 
legal  title  thereto,  and  is  entitled  to  the 
poesesslon,  rents,  profits,  and  usufruct  of  such 
real  estate  until  a  final  confirmation  of  the 
nle  made.  Teazel  v.  White,  40  Neh.  432 
(58  N.  W.  1020;  24  I*  R.  A.  449). 

238.  (1894.)  A  Judgment  debtor  har- 
vested a  crop  of  wild  grass  from  land  after 
it  had  been  sold  on  execution  against  him 
bnt  before  the  confirmation  of  the  sale.  In 
u  action  of  replevin  brought  by  the  pur* 
dialer  of  the  real  estate  at  the  eiecutlon 
itle  for  said  grass,  AeM,  that  as  the  grass 
«as  serered  from  tbe  realty  before  the  con* 
flrmation  of  the  sale,  the  title  to  tbe  grass 
did  not  pass  to  the  purchaser  of  tbe  land, 
yewel  V.  White,  40  Neb.  432  (68  N.  W. 
IKO;  24  L.  R.  A.  449). 

239.  (1899.)  When  tbe  title  Mid  interest 
of  the  mortgagor  are  sold  under  an  execu- 
tion, tbe  purchaser,  by  the  confirmation  of 
neh  sale  and  the  execution  of  a  deed  pui^ 
nant  thereto,  Is  entitled  from  the  date 


thereof  to  recover  the  rents  from  the  mort- 
gagee in  possession.  Clork  v.  Mistouri,  Kan- 
909  ft  Texat  Trutt  Co.,  59  Neb.  63  (80  N.  W. 
257). 

Crops. 

240.  (1902  )  A  purchaser  of  land  at  exe- 
cution sale  la  entitled  to  all  crops  planted 
thereon  after  confirmation.  Jaquen  v.  Dawe*. 
3  Unof.  762  92  N.  W.  670). 

Purchase  on  behalf  of  debtor. 

241.  (1890.)  An  agreement  by  a  Judg- 
ment creditor  that  if  be  became  the  pur- 
chaser at  a  Judicial  sale  soon  to  take  place 
to  satisfy  such  Judgment  Hen,  he  would 
satisfy  such  liens  by  a  sale  of  tbe  property, 
and  restore  the  surplus  to  the  debtor,  is 
founded  on  a  sufficient  consideration  by  rea- 
son of  tbe  creditor  exercising  acts  of  owner- 
ship over  the  property  before  the  sale  and 
confirmation  thereof,  and  also  because  the 
promiM  was  calculated  to  cause  the  debtor 
and  his  friends  to  relax  their  efforts  to 
have  the  property  sold  at  a  high  price  and 
thus  prevented  competition.  Carter  v.  Oib- 
son,  29  Neb.  324  (46  N.  W.  634;  26  Am.  St. 
Rep.  321). 

242.  (1897.)  Where  a  party  purchased 
property  at  an  »ecutlon  sale  and  paid  the 

purchase  price  therefor,  at  the  request  of 
the  execution  defendant  to  whom  such  prop- 
erty was  subsequently  delivered,  such  party 
Is  entitled  to  recover  the  amount  of  such 
payment  from  the  execution  defendant,  even 
though  tbe  execution  sale,  in  law,  was  un- 
authorized and  void.  Wright  v.  Uoree,  63 
Neb.  3  (73  N.  W.  211). 

243.  (1898.)  Evidence  held  to  sustain  a 
finding  that  grantee  In  a  deed,  intended  as 
a  mortgage,  purchased  the  equity  of  re- 
demption at  an  execution  sale  in  trust  for 
grantor.  Wyatt-Bullard  Lumber  Co.  v. 
Bourke,  55  Neb.  9  (76  N.  W.  241). 

Effect  of  reversal  or  Taeation  of  Judgment. 

244.  (1901.)*  Defendants  appeal  from  a 
final  order  confirming  a  sale  of  real  estate 
made  to  the  execution  plaintiffs  under  an 
execution  issued  on  a  Judgment  rendered 
in  an  equity  action,  the  final  order  being 
superseded  dAring  the  pendency  of  the  ap- 
peal. The  Judgment  on  which  tbe  execu- 
tion was  issued  having  in  the  meantime 
been  reversed,  fteJd,  that  thereby  the  title 
of  the  purchaser  to  the  property  failed,  and 
that  an  order  might  properly  be  entered  In 
the  supreme  court  quashing  the  levy  and  va- 
cating tbe  sale.  Troup  v.  Horbach,  62  Neb. 
S64  (87  N.  W.  316). 
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245.  (1901.)  Where  a  Judgment  creditor 
purchases  property  at  an  execution  sale  on 
a  judgment  which  Is  subsequently  reversed, 
U  Is  bis  duty  to  make  restitution  of  the 
property,  so  purchased,  to  the  Judgment 
debtor  after  the  reversal  of  the  Judgment; 
but  the  right  to  demand  restitution  is  con- 
fined to  the  Judgment  debtor  or  bis  privies 
and  cannot  be  invoked  by  an  attaching 
creditor  of  such  Judgment  debtor.  Xelaon 
V.  dtp  of  Beatrice.  2  Unof.  47  (96  N.  W. 
288). 

Bights  and  remedies  on  avoidance  of  sale. 

246.  (1880.)  While  the  doctrine  that  all 
rights  acquired  under  a  Judicial  sale,  made 
while  the  Judgment  Is  In  force,  should  be 
protected,  is  fully  recognized,  yet  It  must 
be  understood  that  this  doctrine  is  properly 
applicable  "only  when  the  power  to  make 
the  sale  Is  clearly  given."  State  BanJe  v. 
Greene,  10  Neb.  130  (4  N.  W.  942). 

247.  (1883.)  Where,  under  a  Judgment 
on  constnictive  service,  certain  lands  were 
found  to  belong  to  the  debtor,  and  were  sub- 
jected to  the  payment  of  the  Judgment,  and 
a  sale  was  had  and  the  lands  sold  to  a  bona 
fide  purchaser,  held,  that  he  was  entitled 
to  protactlon,  although  afterwards  the  Judg- 
ment was  vacated  and  set  aside.  Keene  v. 
BaltenTMCh,  15  Neb.  200  (18  N.  W.  75). 

C.  Redemption. 
Sight  to  ledeem. 

248.  (1898.)  The  right  of  the  owner  of 
real  estate  to  redeem  the  same  from  sate 
under  an  execution  or  order  of  sale  Is  purely 
statutory,  and  he  must  avail  himself  of  the 
right  prior  to  the  confirmation  of  the  sale. 
Gosmunt  v.  Oloe.  55  Neb.  709  (76  N.  W.  424). 

Time  for  redemption. 

249.  (1871.)  Where  a  Judgment  creditor 
has  one  year  In  which  to  redeem  bis  estate, 
w^en  a  subsequent  act  was  passed  which 
abolished  the  right  to  redeem  on  judgments 
already  recovered,  such  creditor  has  one 
year  to  redeem  a  judgment  recovered  there- 
after, notwithstanding  the  later  act.  Pom- 
eroy  v.  Bridge,  1  Neb.  462. 

D.  ConTeyance  to  purchaser. 

Authority  to  make. 

250.  (1871.)  If  the  term  of  ofQce  of  the 
sheriff  who  made  the  sale  expires  before  he 
makes  the  deed,  bis  successor,  and  not  his 
immediate  successor  only,  but  any  other, 
may  make  the  same.  Phillips  v.  Dawley, 
1  Neb.  320. 


Compelling  issuance  of  deed. 

251.  (1886.)  A  purcbaser  at  execution 
sale  of  real  estate,  upon  the  payment  of  the 
purchase  money  and  confirmation  of  the  sale, 
becomes  the  equitable  owner  of  the  property, 
and  in  a  proper  case  may  compel  the  Issuii^ 
of  a  sberifTs  deed  to  himself.  Lamb  v.  Sher- 
man, 19  Neb.  681  (28  N.  W.  319). 

252.  (1886.)  The  power  of  the  court  to 
compel  the  issuing  of  a  proper  deed  to  a 
purchaser  at  execution  sale  Is  a  continuing 
one.  and  is  not  exhausted  by  the  issue  of  a 
defective  deed.  Lamb  v.  aherman,  19  Neb/ 
681  (28  N  W.  319). 

Snfflcieney  of  deed. 

253.  (1886.)  Imperfect  recitals  in  a 
sheriff's  deed  of  the  facts  required  by  section 
500  of  the  code  do  not  render  the  deed  void. 
Lamb  V.  Sherman.  19  Neb.  681  (28  N.  W. 
319). 

254.  (1901.)  Extrinsic  evidence  Is  admis- 
sible to  locate  lands  conveyed  by  sheriff's 
deed  by  general  description.  AVbott  v. 
Coateg,  62  Neb.  247  (86  N.  W.  1058). 

Operation  and  effect  of  deed. 

255.  (1886.)  A  sheriff's  deed  for  lands 
sold  upon  execution  relates  back  to  the  time 
such  lands  become  liable  to  the  satisfaction 
of  the  Judgment.  Lamb  v.  Sherman,  19 
Neb.  681  (28  N.  W.  319). 

256.  (1901.)  The  office  of  a  description 
in  a  sheriff's  deed  Is  not  to  identify  lands, 
but  to  provide  the  means  of  Identlflcattoo. 
aud  it  Is  sufficient  when  this  is  done.  Abbott 
V.  Cotttca.  62  Neb.  247  (86  N.  W.  1058). 

267.  (1902.)  Under  the  direct  provisions 
of  the  code  of  civil  procedure,  section  500, 
a  sheriffs  deed  Is  of  Itself  prima  facie  evi- 
dence of  the  validity  of  the  judgment  pur- 
suant to  which  the  execution  sale  was  made. 
Everaon  v.  State.  66  Neb.  154  (92  N.  W. 
137). 

258.  (1902.)  Under  the  direct  provisions 
of  the  code  of  civil  procedure,  section  500, 
a  sheriff's  deed  Is  of  itself  prima  facie,  evi- 
dence that  the  grantee  holds  all  the  title 
and  interest  In  the  land  that  was  held  by  the 
Judgment  debtor  at  the  time  of  the  rendi- 
tion of  the  judgment,  or  at  any  time  there- 
after up  to  the  sale  of  the  premises.  Ever- 
ton  V.  State,  66  Neb.  154  (92  N.  W.  137). 

E.  Distribution  of  Proceeds. 
Qamishment  of  surplus,  see  Oamithment, 
134. 


Digitized  by 


!259 


EXECUTION. 


1270 


In  general. 

259.  (1890.)  An  agreement  by  a  judg- 
ment creditor  that  If  he  became  the  pur- 
duaer  at  a  judicial  sale  soon  to  take  place 
to  eatiify  such  judsment  Iten,  he  would  sat- 
Isfy  such  11^8  by  a  sale  of  the  property,  and 
restore  the  surplus  to  the  debtor,  Ib  founded 
on  a  sufDclent  consideration  by  reason  of 
tlie  creditor  exercising  acts  of  ownership 
over  the  property  before  the  sale  and  con- 
firmation thereof,  and  also  because  the 
promise  was  calcultted  to  cause  the  debtor 
and  hta  friends  to  relax  their  efforts  to  have 
tbe  property  sold  at  a  high  price  and  thus 
prevented  competition.  Carter  v.  Gibson,  29 
Neb.  324  (45  N.  W.  634;  26  Am.  SL  Rep. 
321). 

260.  (1890.)  An  agreement  between  a 
judgment  creditor  and  debtor,  that  In  case 
tbe  former  purchased  at  Judicial  sale  land 
on  which  his  Judgment  was  a  Hen,  be  would 
wtlafy  Judgment  therefrom  and  restore  sur- 
plaa,  If  any.  to  debtor,  is  sufficient  to  create 
a  tnut.  Carter  v.  Gibton,  29  Neb.  324  (45 
N.  V.  634  ;  26  Am.  St.  Rep.  321). 

261.  (1891.)  Where  a  aherltt  collects  the 
iffloant  of  an  execution  but  fhlls  to  pay  It 
Into  conrt.  and  the  debtor,  to  release  hie 
lien,  pays  a  Uke  amount  to  the  creditor,  the 
former  is  subrogated  to  the  rights  of  the 
latter  to  recover  from  the  sheriff  and  his 
inreties.  Httrvejf  «.  Warren,  31  Neb.  166 
(«  N.  W.  747). 

262.  (1894.)  An  attorney  who  has  signed 
aa  indemnity  bond  to  a  sheriff  on  an  execn- 
(ioD,  has  no  authority  to  bind  his  client  by 
sn  agreement  that  the  proceeds  of  execution 
shall  be  by  the  sheriff  paid  to  the  surety  on 
the  Indemnity  bond,  to  be  held  as  security 
against  liability  thereon.  Luce  v.  Foster,  42 
Keb.  818  (60  N.  W.  1027). 

263.  (1894.)  It  Is  the  duty  of  a  sheriff 
under  an  ordinary  writ  of  execution  to  pay 
the  proceeds  directly  to  the  parties  entitled 
and  not  return  the  money  into  court.  There- 
fore,  It  is  not  Illegal  nor  against  public 
policy  for  the  sheriff,  by  the  authority  and 
vlth  the  consent  of  the  plaintiff  to  the  writ, 
to  ^ee  to  pay  the  proceeds  to  a  third  per- 
>on,  but  In  order  that  euch  agreement  shall 
be  lawful  It  must  be  made  with  the  consent 

by  the  authority  of  the  person  entitled  to 
receive  the  money.  Luce  v.  Foster,  42  Neb. 
818  (60  N.  W.  1027). 

VUL  BETVRN. 

Necessity  and  sufficiency.. 

364.  (1878.)  Eleturn  of  a  sheriff  to  an 
«iecatiott  that  "he  cannot  And  any  chattel 


property  belonging  to  the  within  defendants 
whereon  to  levy  this  writ"  Is  sufficient  to 
authorize  proceedings  In  garnishment  under 
section  244  of  the  code.   WiUon  v.  Bumey. 

8  Neb.  39. 

265.  (1884.)  The  sheriff's  return  on  the 
execution  shows  the  notice  of  sale  to  hare 
been  made  in  "The  Democrat,"  a  newspaper 
published  and  of  general  circulation  In 
Platte  county,  etc.  The  proof  of  publica- 
tion made  by  the  foreman  describes  the 
paper  as  "The  Columbus  Democrat."  The 
affidavit  of  one  of  the  publishers  of  said 
paper  declares  that  "The  Democrat"  and 
"The  Columbus  Democrat"  are  one  and  the 
same  newspaper.  Held,  That  there  is  no 
conflict  or  Inconsistency  between  the  sher- 
IfTs  return  and  the  proof  ot  publication. 
Kuhn  V.  Kilmer.  16  Neb.  699  (21  N.  W.  449). 

266.  (1895  )  The  life  of  an  execution 
from  a  court  of  record  is  limited  by  section 
610  of  the  code  to  sixty  days  from  Its  date, 
and  must  be  returned  within  that  time, 
whether  it  he  the  oi^nal  or  an  alias  writ. 
Burkett  v.  Ctark,  46  Neb.  466  (64  N.  W. 
1113). 

267.  (1896.)  An  officer  holding  an  execu- 
tion and  having  levied  the  same  upon  real 
estate,  whether  he  has  offered  it  for  sale 
or  not,  and  If  he  has  offered  it  for  sale, 
whether  he  haa  sold  it  or  not,  must  return 
the  execution  within  sixty  days  from  the 
date,  stating  what  he  has  done  under  it. 
Burkett  V.  Clark.  46  Neb.  466  (64  N.  W. 
1113).  [Overruled.  Hartauff  v.  Bum,  2 
Unof.  145.] 

268.  (1897.)  An  execution  issued  by  a 
county  court,  or  justice  of  a  peace.  Is  re- 
turnable thirty  days  after  its  receipt  by  the 
officer  to  whom  the  writ  Is  directed,  and 
the  statute  Is  mandatory  that  the  writ  must 
be  returned  within  that  time  by  the  officers 
stating  what  he  has  done  under  It,  whether 
the  property  levied  upon  has  been  sold  or 
not.  Buckley  v.  Mason,  52  Neb.  639  (72  N. 
W.  1043). 

IX.  PATICBIIT  AND  SATISFAOTIOir. 

Agreement  to  return  payment. 

269.  (1898.)  An  agreement  by  a  sheriff 
to  refund  the  amount  paid  to  him  to  satisfy 
an  execution  If  the  Judgment  was  super- 
seded adds  nothing  to  his  liability  as  a  pub- 
lic officer.  Kyd  v.  Exchange  Bank  of  Cort- 
land, 56  Neb.  557  (76  N.  W.  1058). 

Action  to  recover  money  paid. 

270.  (1888.)  Action  does  not  He  to  re- 
cover money  paid  on  execution  Issued  by  a 
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Justice  of  the  peace  on  donua&t  Judgment. 
Gerecke  v.  Campbell,  24  Neb.  306  (38  N. 

"W.  847). 

Z.  SVPPLEHENTABT  PBOCEEDINaS. 
Hatnre  and  purposes  of  remedy. 

271.  (1899.)  A  suit  by  a  Judgmeot  cred- 
itor, under  section  &32  of  the  code,  to  re- 
cover assets  of  his  debtor  not  reachable  by 
execution,  can  be  maintained  only  where  the 
debtor  had  himself  an  actionable  demand  at 
the  time  the  suit  was  Instituted.  German 
Nat.  Bank  of  Hastingt  v.  Firtt  Nat.  Bank 
of  Hastings,  59  Neb.  7  (80  N.  W.  48). 

272.  (1903.)  There  are  two  classes  of 
creditors*  bills,  one  to  reach  the  equitable 
assets  or  property  of  the  debtor  on  which  an 
ffliecutlon  at  law  can  not  be  levied;  the 
other  In  aid  of  an  execution  at  law,  as  to 
set  aside  an  Incumbrauce  or  a  transfer  of 
property  made  to  defraud  creditors.  In  the 
first  class  of  cases  the  creditor  must  allege 
and  show  that  be  has  exliausted  his  remedy 
at  law,  while  In  the  second  It  Is  sufficient 
to  show  that  his  claim  has  been  i  educed 
to  Judgment  and  docketed  In  the  county 
where  the  land  lies  which  be  seeks  to  sub- 
ject to  the  payment  of  his  claim.  The 
equity  court  In  such  case  Is  merely  lending 
Its  assistance  to  the  legal  tribunal  to  re- 
move a  fraudulent  obstruction  interposed  to 
the  execution  of  Its  writ.  State  Bank  of 
Ceresco  V.  Belk,  68  Neb.  517  (94  N.  W.  617). 

GhimiBbment  in  aid  of  execution. 

273.  (1883.)  If,  in  a  garnishment  In  aid 
of  execution,  a  personal  Judgment  Is  re- 
quired against  the  garnishee,  resort  must 
be  bad  to  a  personal  action,  as  is  provided 
In  section  225  of  the  code.  In  cases  of  gar- 
nishment before  Judgment.  Clark  v.  Fox- 
worthy.  14  Neb.  241  (15  N.  W.  342). 

Proceedings  for  examination  of  debtor, 

274.  (1899.)  The  facts  In  an  affidavit 
for  an  order  for  the  examination  of  a  debtor 
and  his  debtors  in  aid  of  execution  should 
be  set  forth  by  positive  averments,  and  not 
upon  Information  and  belief.  Clarke  v.  Ne- 
braska Nat.  Bank.  57  Neb.  314  (77  N.  W. 
805:  73  Am.  St.  Rep.  507). 

275-  (1899.)  An  order  for  the  examina- 
tion of  a  judgment  debtor  and  his  debtors 
In  aid  of  execution  In  pursuance  of  sections 
534  and  538  of  the  code  of  civil  procedure, 
will  be  vacated  when  procured  solely  on  an 
affidavit  wherein  the  averments  are  upon 
information  and  belief,  especially  when  the 
sources  of  the  information  and  the  grounds 


of  the  affiant's  belief  are  not  disclosed. 
Clarke  V.  Nebraska  Nat.  Bank,  57  Neb.  314 
(77  N.  W.  805;  73  Am.  St.  Rep.  507). 

276.  (1901  )  Whether  the  district  court 
had  Jurisdiction  to  make  an  order  for  the 
examination  of  a  Judgment  debtor  pending 
proceedings  In  error  in  the  supreme  court, 
ffwrre.  JBnffliah  v.  Smith,  1  Unof.  670  (96 
N.  W.  60). 

277.  (1901.)  To  obtain  an  order  for  the 
examination  of  a  Judgment  debtor,  under 
the  provisions  of  section  533  of  the  code  of 
civil  procedure,  no  affidavit  Is  required;  It  Is 
sufficient  if  It  appear  that  an  execution  Is- 
sued on  the  Judgment  has  been  returned 
unsatisfied.  SngiUh  v.  Smith.  1  Unof.  67a 
(96  N.  W.  60). 

Order  for  payment  or  deliTery  of  property. 

278.  (1895.)  An  order  in  proceedings 
In  aid  of  execution  as  provided  for  in  the 
code  of  civil  procedure,  to  a  third  person  to- 
turn  over  property  in  his  or  her  possession 
to  be  app:ied  in  discharge  of  the  Judgment, 
if  disobeyed,  omnot  be  enforced  by  impris- 
onment of  the  party  bo  ordered,  as  for  a 
contempt  under  section  646  of  the  code. 
In  re  Havlik.  45  Neb.  747  (64  N.  W.  234). 

279.  (1896.)  In  proceedings  in  aid  of 
execution,  a  third  person  who  has  In  his 
hands  non-exempt  property  of  a  Judgment 
debtor  may  be  ordered  to  apply  it  in  pay- 
ment of  the  Judgment,  and  the  order  may 
be  enforced  by  legal  methods.  In  re  HavliK 
45  Neb.  747  (64  N.  W.  234). 

XI.  WBONOFTTI.  EXBCVTZON. 
Execution  upon  satisfied  JndgmenL 

280.  (1894.)  Where  the  owner  of  a  Judg- 
ment, which  has  been  paid,  but  no  release 
has  been  recorded,  causes  an  execution  to 
be  issued  on  the  Judgment,  and  the  real 
estate  levied  on  is  sold,  and  a  conveyanfw- 
dellvered  to  the  purchaser  at  such  execu- 
tion sale,  and  accepts  the  proceeds  of  such 
sale,  the  owner  of  the  real  estate  so  sold 
may  treat  such  sale  as  void  and  recover  the 
land,  or  be  may,  at  his  election,  waive  the 
Invalidity  of  the  sale,  and  sue  the  owner 
of  such  Judgment  for  the  value  of  the  real 
estate.  Pope  v.  Benster.  42  Neb.  304  (60- 
N.  W.  561;  47  Am.  St.  Rep.  703). 

281.  (1894.)  Where  the  owner  of  a  Judg- 
ment, that  has  been  paid,  causes  an  execu- 
tion to  issue  against  real  estate  of  the 
debtor  and  a  sale  and  conveyance  of  the- 
same,  no  release  of  the  Judgment  having- 
been  recorded.  In '  an  action  for  damages 
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t&e  owner  of  the  Judgment  Is  estopped  from 
asserting,  as  a  defenae  thereto,  that  such 
execution  sale  and  the  proceedings  subse- 
quent thereto  were  void.  Pope  v.  Benster, 
42  Neb.  304  (60  N.  W.  561;  47  Am.  St.  Rep. 
703). 

Seiznre  and  sale  of  exem{»t  property. 

282.  An  action  against  a  sheriff  to  re- 

coTer  damages  tor  the  seizure  and  sale  of 
eiempt  property  under  an  execution,  is  not 
a  autt  for  misconduct  In  office  within  the 
meaning  of  section  907,  code  of  civil  pro- 
cedure. (1881)  Xeihardi  v.  Kilmer,  12  Neb. 
3S  (10  N.  W.  531):  (1903)  Strong  v.  Combs, 
68  Neb.  316  (94  N.  W.  149). 

283.  (1891.)  In  a  suit  against  a  sheriff 
for  selling  property  under  an  eiecutlon, 
without  an  appraisement,  after  the  debtor 
claimed  his  exemptions,  the  fact  that  the 
latter's  affldaTit  contained  a  false  aTermmt 
is  no  defense.  Dalej/  v.  Petert,  47  Neb.  848 
($6  N.  W.  862). 

284.  (1893.)  Where  a  sufficient  inventory 
bis  been  filed  to  entitle  an  execution  debtor 
to  the  exemptions  provided  In  sections  522 
and  523  of  the  code  of  civil  procedure.  It  Is 
the  duty  of  the  officer  to  proceed  further 
only  as  provided  In  said  sections,  and  If, 
notwithstanding  the  due  filing  of  the  In- 
ventory, the  officer  holding  an  execution, 
without  compliance  with  the  statute  in  such 
case  made  and  provided,  sells  the  property 
beld  by  him  under  his  execution,  he  is  lia- 
ble on  his  bond  for  the  value  of  the  property 
»  sold,  at  least  to  the  limit  of  $500.  Kriessl 
r.  Eddy.  37  Neb.  63  (55  N.  W.  224). 

285.  (1896.)  The  value  of  goods  con- 
verted Is  the  only  issue  available  in  a  suit 
against  a  sheriff  for  making  a  sale  without 
an  appraisement  after  the  debtor  lanfully 
claimed  his  exemptions.  Daley  v.  Petera, 
47  Neb.  848  (66  N.  W.  862). 

286.  (1896.)  Where  an  officer  m^kes  a 
levy  upon  personal  property,  and  ihe  debtor 
files  under  oath  the  inventory  required  by 
eection  522  of  the  code  of  civil  procedure, 
and  the  officer  neglects  or  refuses  to  cause 
the  property  to  he  appraised,  but  proceeds  to 
sell  It  to  satisfy  his  writ,  he  Is  thereby  guilty 
of  the  conversion  of  the  property.  Daley  v. 
Pftfrs,  47  Neb.  848  (66  N.  W.  862). 

287.  (1S98.)  When  exempt  property  Is 
wrongfully  seized  and  retained  after  knowl- 
edge of  its  exempt  character,  the  ultimate 

reiom  of  the  property  goes  only  in  mitiga- 
tion of  damages;  it  is  no  defense  to  the  ac- 


tion. CMtile  V.  Ford,  53  Neb.  607  (78  N.  W. 
945). 

288.  (1898.)  Under  exeeuticm  the  leis- 
ure and  retention  of  property  known  by  the 
officer  to  he  exempt,  and  after  Its  exempt 
character  has  been  legally  establlabed,  con- 
stitute an  abuse  of  process  for  which  the 
officer  and  the  plaintiff  participating  are 
liable.  Castite  v.  Ford,  53  Neb.  607  (73  N. 
W.  945). 

289.  (1903.)  Where  the  sheriff  fails  to 
Inform  the  appraisers,  called  by  him  to 
appraise  personal  property  seized  on  execu- 
tion, of  a  mortgage  lien  existing  thereon, 
which  lien  is  set  forth  in  the  claim  made 
by  the  defendant  in  execution  that  the 
property  is  exempt  from  seizure  and  sale 
under  the  execution,  and  the  appraisement 
Is  made  without  knowledge  of  such  lien  on 
the  part  of  the  appraisers  and  without  any 
allowance  being  made  therefor,  the  sheriff, 
cannot  Interpose  the  appraisement  so  made 
as  a  defense  to  an  action  brought  against 
him  for  damages  for  selling  the  property, 
when  the  amount  of  the  lien,  if  deducted 
from  the  appraisement  as  made,  would  re- 
duce the  defendant's  interest  In  the  prop- 
erty to  less  than  |600.  Stronff  v.  Comha.  68 
Neb.  315  (94  N.  W.  149). 

Levy  by  onauthoriaed  person. 

290.  ( 1884. )  When  a  private  person, 
without  authority  or  appointment  from  any 

'  source,  assumes  to  act  as  a  constable,  and 
seizes  the  chattels  of  another,  he  becomes 
a  trespasser;  and  It  Is  no  defense  to  him 
tha^  he  then  and  there  had  In  bis  posses- 
sion an  execution  against  such  person  Is- 
sued by  a  Justice  of  the  peace.  UcMiUan  v. 
Rowe,  15  Neb.  620  (19  N.  W.  504). 

Levy  on  property  of  third  person. 

291.  (1887.)  If  It  was  the  bona  Me  in- 
tention of  the  officer  and  of  the  agent  of  the 
execution  creditor  only  to  take  sufficient 
control  of  the  execution  debtor's  store  to 
enable  them  to  separate  the  goods  belong- 
ing to  him  from  those  belonging  to  others 
who  had  made  him  their  commission  mer- 
chant, in  respect  thereto,  to  the  end  that  the 
officer  might  complete  the  levy  of  his  exe- 
cution upon  the  former,  and  such  Intention 
governed  their  conduct  throughout  the 
transaction,  and  could  be  shown  and  proven 
by  their  acts  and  other  clrcumBtan'>es,  It 
would  have  amounted  to  a  defense  to  an 
action  for  the  conversion  of  the  goods  held 
on  tommlsslon.  Xorivegian  Plow  Co.  v. 
Haines,  21  Neb.  689  (33  N.  W.  475). 
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292.  (1890.)  When  a  sheriff  levies  upon 
and  takes  Into  hie  possessloD,  under  an  exe- 
cution, personal  property  owned  by  a  person 
other  than  the  Judgment  debtor,  which  he 
afterwards  sells  under  the  writ,  such  acts 
constitute  a  conversion  from  the  date  of  the 
levy.  Whitney  v.  Preaton,  29  Neh.  243  (45 
N.  W.  C19). 

293.  (1891.)  Whera  an  officer  with  pro- 
cess against  the  property  of  A  seizes,  by 
virtue  thereof,  the  property  of  B,  he  Is 
guilty  of  offlclal  misconduct  for  which  he 
and  his  sureties  are  liable  on  hla  official 
bond.  Walker  v.  Wonderlick.  33  Neb.  504 
(50  N.  W.  445). 

294.  (1896.)  A  constable  who  wrongfully 
seizes  the  property  of  one  person  under  a 
process  against  another  is  liable  on  his  of> 
flclBl  bond  for  damages.  Thomaa  v.  Mark- 
mann,  43  Neb.  823  (62  N.  W.  206). 

Effect  of  redelivery  bond. 

295.  (1902.)  Instruction  that  the  giving 
by  plaintiff,  as  surety,  of  a  redelivery  bond 
for  property  levied  upon,  does  not  of  Itself 
estop  her-  from  maintaining,  after  its  return 
and  a  vain  demand  for  it,  an  action  for  its 
conversion  by  the  execution  creditor  ap- 
proved. Runguitt  v.  Anderson,  64  Neb.  7S& 
(90  N.  W.  760). 

Persons  liable. 

296.  (1884.)  Where  an  execution  is  lev- 
ied by  one  who,  while  presuming  to  act  as 
constable,  had  no  authority  or  appointment 
as  such,  the  plaintllt  in  such  execution  can- 
not be  held  liable  for  such  acts,  unless  be 
requested  or  authorized  the  seizure,  or  In 
some  way  ratified  the  same.  McmiUm  v. 
Rowe,  15  Neb.  520  (19  N.  W.  504). 

297.  (1894.)  One  who  delivers  to  an  of- 
ficer a  valid  writ,  without  directions  as  to 
the  manner  of  Its  service,  will  not  be  liable 
for  torts  committed  by  the  latter  while  en- 
gaged tn  the  execution  thereof.  Murray  v. 
Mace.  41  Neb.  60  (59  N.  W.  387;  43  Am.  St. 
Rep.  664). 

298.  (1894.)  One  who.  with  a  knowledge 
of  -the  facts,  advises  an  abuse  of  a  process  of 
court  by  an  officer,  such  as  a  trespass  against 
the  person  or  property  of  another,  or  subse- 
quently ratifies  such  unlawful  act,  will  be 
dcpmed  a  wrong-doer  from  the  beginning. 
Murray  v.  Mace.  41  Neb.  60  (59  N.  W.  387; 
43  Am.  St.  Rep  664). 

299.  (1894.)  Plaintiffs  who  Indemnify 
the  sheriff  In  a  wrongful  levy  upon,  and  sale 
or,  the  goods  of  one  person  under  execution 


and  attachment  against  another,  are  Jointly 
liable  with  the  officer  and  his  sureties.  Won- 
derhck  V.  Walker,  41  Neb.  806  (60  N.  W. 
103). 

Actifms. 

'  Pleading. 

300.  (1887.)  In  an  action  for  wrongful 
conversion  of  goods  levied  on  as  the  prop- 
erty of  anotl^er,  under  a  general  denial  the 
defense  cannot  be  raised  that  plaintiff  by 
making  no  objection  at  the  time  of  the  levy 
is  estopped  to  claim  the  goods  as  his.  Nor- 
weoian  Plow  Co.  v.  Hainea.  21  Neb.  680  (33 
N.  W.  475). 

301.  (1892.)  In  an  action  MPftinst  a 
United  States  marshal  and  his  deputy  for 
damages  for  wrongful  levy  and  sale  of  goods, 
a  petition  for  intervention  which  states  the 
facts  as  to  the  interest  of  the  marshal  and 
the  Intervener  may  be  sufficient  prima  facie 
to  show,  on  paper,  for  the  purpose  of  a  pe- 
tition to  remcve  the  cause,  the  right  of  the 
marshal  to  levy  on  and  sell  the  property  of 
the  plaintiff,  ffoirard  v.  Stewart,  34  Neb. 
765  (52  N.  W.  714). 

302.  (1898.)  In  an  action  tor  the  wrong- 
ful seizure  and  detention  of  exempt  prop- 
erty, an  allegation  of  a  withholding  from  the 

"  day  of  December,  1892,"  to  the  "  

day  of  January,  1S93."  held  sufficient  as 
against  a  genera!  objection  on  the  trial. 
Cattile  V.  Ford,  S3  Neb.  507  (73  N.  W.  945). 

303.  (1904.)  Answer  examined,  anAheld 
not  to  charge  a  fraudulent  conveyance  of 
property  levied  on  under  an  exeruuon  Lack- 
ner  v.  Sawyer,  5  Unof.  257  (98  N.  W.  49). 

304.  (1905.)  In  an  action  against  an  of- 
ficer for  a  wrongful  levy,  an  allegation  In 
the  answer,  that  defendant  levied  the  writ 
upon  the  property  mentioned,  will  not  be 
construed  as  an  admission  of  the  conversion 
where  it  is  followed  by  allegations  that  the 
property  was  not  disturl>ed  nor  placed  be- 
yond *he  reach  of  plaintiff.  Hentel  v.  Hoff- 
man. 74  Nfib.  382  (104  N.  W.  603). 

  Presumptions. 

305.  (1898.)  Nothing  appearing  to  the 
contrary.  It  wilt  be  presumed  that  an  officer 
charged  with  the  execution  of  a  decree  was 
regardful  of  the  rights  of  the  parties  to  the 
action,  and  in  a  lawful  manner  performed 
the  dutlea  imposed  upon  him.  Kane  v.  Jon- 
asen.  55  Neb.  757  (76  N.  W.  441). 

 Admissibility  of  evidence. 

306.  ( 1902. )  Mere  subsequent  statements 
by  a  purchaser  at  execution  sale,  are  not 
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competeot  proof  of  facts  stated  as  against 
one  salng  for  conversion  by  such  sale  of  the 
property  sold.  Run^itt  v.  Anderaon,  64 
Neb.  756  (90  N.  W.  760). 

 Weight  and  anffleleney  of  erldaneo. 

307.  (1893.)  A  finding  of  the  Juiy  for 
(he  plaintiff.  In  an  action  against  the  sheriff 

for  tbe  wrongful  seizure  of  a  team  of  horses, 
tbat  title  to  the  horses  was  In  the  plaintiff, 
ia  sustained  by  the  evidence.  Ruscetl  v. 
OiUetpie,  38  Neb.  459  (56  N.  W.  981). 

——Damages. 

3070.  (1888.)  The  measure  of  damages 
IB  an  action  by  a  mortgagee  of  goods,  in 
possmslon.  i^ainst  a  sheriff  for  wrongfully 

levying  on  the  same,  when  the  value  of  the 
goods  does  not  exceed  the  balance  due  on  the 
debt  for.  which  such  goods  are  held.  In  the 
actual  value  of  the  goods.  Hamilton  v.  Lau, 
24  Neb.  59  (37  N.  W.  688). 

308.  (1889.)  In  replevin  to  recover  corn 
levied  on.  where  Judgment  is  fon  plaintiff, 
bat  the  com  had  not  been  removed  from  the 
place  where  the  sheriff  found  It,  and  there 
wai  no  evMffBce  of  depreciation  in  its  valoa, 
it  Is  eiTor  to  allow  anything  more  than  nom* 
inal  damages.  Woodruff  v.  White,  25  Neb. 
7*5  (41  N.  W.  781). 

309.  (18S9.)  Where  a  sheriff  levied  an 
eiecntloD  upon  a  stock  of  drugs  contained  In 
a  dmg  store,  and  took  them  Into  his  posses* 
don  as  the  property-  of  A,  and  they  were  re- 
pleried  from  the  sheriff  by  B,  who  claimed 
to  be  ttie  owner,  and  upon  a  Jury  trial  the 


drugs  were  found  to  be  the  property  of  B. 
the  trial  Jury,  In  estimating  the  damages 
due  B,  hy  reason  of  IHee^l  detention  of  the 
property  by  the  sheriff,  will  not  be  conBned 
to  tbe  net  income  of  the  store  at  or  about 
the  time  of  the  levy.  They  may  take  Into 
consideration  all  other  elements  of  damage 
shown  upon  the  trial,  such  as  the  closing  of 
the  store,  the  handling  of  the  goods  In  mak- 
ing the  Inventories,  etc.,  and  in  such  case, 
T;bere  about  one  week  of  time  intervened  be- 
tween the  levy  by  tb  .  sheriff  and  the  res- 
toration of  tbe  goods  the  plaintiff  in  the 
action,  by  the  coronei  ,  ander  the  proceeding 
in  replevin,  a  verdict  for  one  hundred  and 
fifty  dollars  damages  was  not  excessive. 
Bchart  V.  Bamd,  27  Neb.  94  (42  N.  W.  906). 

310.  (1894.)  Where  the  plalnUff  sells  land 
of  defendant  under  an  execution  upon  a  Judg- 
ment which  the  latter  has  paid,  tbe  measure 
of  damages  defendant  may  recover  la  the  fair 
market  value  of  his  Interest  In  the  land  at 
the  time  it  was  sold  hy  the  sheriff.  Pope  v. 
Ben9ter,  42  Neb.  304  («0  N.  W.  561;  47  Am. 
St  Rep.  703). 

■-■  —  Judgment. 

Sll.  (1896.)  A  indgment  against  as  of- 
ficer for  the  value  of  property  wrongfully 
seized,  is  conclusive  evidence.  In  an  action 
on  tbe  official  bond  against  the  principal  and 
sureties,  of  plaintiff's  ownership  of  the  prop* 
arty  at  the  time  of  the  selsure  and  the 
amount  of  damages  Mstalned.  Thomaa  v. 
Markmann,  43  Neb.  823  (62  N.  W.  206). 
rOrerruled   Baker  v.  WheeJer,  60  Neb.  470.] 


EXECUTORS  AND  ADMINISTRATORS. 

ANALYSIS. 

I  APPOINTICBNT,  QUALIFIOATION  AND  TSKTrBS. 
Jurisdiction. 

Bitna  1^  property,  f  1 1-3.  >..- 
-—    ■  Domicile  of  testator,  ||  4-8. 
Bierht  to  administration,  fig  9-13. 
Chmnted  as  to  realty  alone,  1 14. 
Sufficiency  of  petition  or  application. 

 In  general,  116. 

 Jnrtsdictlon,  ||  16, 17. 

 Description  of  property,  ||  18, 19. 

 Allegation  of  domidla  of  testator,  H  80,  IBl. 

-  '       Necessity  of  verlflcation,  1 22. 

 Collateral  attack,  fi  23. 

 Application  by  creditor,  I  §  24-20. 

Abandonment  of  application,  8  27. 
Who  may  be  appointed,  iff  88^1. 
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Validity  of  appointment  wlthont  findings,  %  32. 
Extent  of  Buthortty,  S  33. 
Collateral  attack  on  appointment,  §S  34-39. 
B«stgnatlon  or  removal,     40,  41. 
Berocation,  Sfi  42-46. 

Appeal  from  removal  or  discharge,  11 47, 48. 
Bight  of  appeal  from  appointment,  H  49-58. 
Adminiotrator  de  bonis  non.  S$  63-55. 
AdmlnlatratoTB  de  faoto*  {  BO. 


n.  coxLECTioir  aMd  vLASAOwnsn:  of  estate. 


Nature  of  office  and  dnty,  Ifi  67,  68. 

Care  required  of  adminiatrator,  1 59. 

Assets,  U  60,  61. 

Possession  of  property,  H  62,  63. 

Contracts  of  decedent,  fiS  64, 65. 

Bight  to  lease  realty,  f  66. 

Sale  of  land  under  wiU,  f  S  67, 68. 

Bight  to  axeente  contract  binding  realty,  1 69. 

Bight  of  court  to  Interfere  in  transactions,  $  70. 

Bight  of  creditor  In  property  appropriated  by  administrator,  1 71. 

Title  and  interest  in  realty,  SS  72-78. 

Title  and  Interest  to  personal  estate,  H  79-84. 

Purchase  of  heirs'  interest  by  adbnimstrator,  $  85. 

Conditional  sale,  or  mortgage  by  administrator,  f  $  86, 87.  ' 

Kghts  acquired  by  mortgagee,  g  88. 

Construction  of  conveyances  of  realty  by  administrator,  ||88,90. 


m.  AIXOWAHCE  TO  SUBVIVIirO  WIFE. 


Bight  to  make,  {  91. 

Property  subject  to  allowance,  f  62. 

Allowance  in  addition  to  devise  by  will,  {98. 

Modification  of  order,  t  94. 

Appeal  from  allowance,  fi  95. 

Evidence  of  allowance,  {  96. 


IV.  AI.I>OWANCE  AND  FAYMEITF  OF  CLAIMS. 


Jurisdiction,  «$  97-99. 

Statutory  provisions,  9  100. 

Claims  for  which  estate  Is  liable,  H  101-109. 

 Claims  bought  in  by  ezeentor,  1 110. 

Contingent  claims,  H  111-113. 

Claims  barred  by  statute,  ii  114-117. 

Provable  claims,  definition,  S  118. 

Insurance  benefits  not  subject  to  claim,  {  119. 

Necessity  for  presentation  of  claim,  §g  120,  ISl. 

Time  for  presentation  of  claim.  81 122-130. 

Sufficiency  of  statement  of  claim,  fi  131. 

Notice  of  hearing,  18  13S,  133. 

Guaranty  of  pajrment,  8  134. 

Priority  of  court  fees,  S  135. 

Trial  or  hearing  by  probate  court,  8  136. 

Order  or  decree,  if,  137-141. 

Collateral  attack  on  allowance,  8  142. 

Modifying  or  vacating,  fifi  143-146. 

Beview  of  allowance. 

—   .  .  Bight  to  appeal  In  general,  88  147-152. 

 Statutory  provisions,  88  15F,  154. 

 Who  may  appeal,  58  155-157. 

 7ui$sdicUon,  88  158-lGO. 
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 Final  order,  |9  161, 162. 

 Appeal  bond,  H  163, 164. 

 LimitationB,  1}  165»  166. 

 Issuea  on  r«vi«w,  ||  leT-tTa 

 Beeord^sm. 

 Jndj^ent,  1 178.' 

Bight  to  luae  execution,  1 173. 

Effect  of  allowance  on  judgment  for  same  claim,  {  17^ 


Jniiadictioii  oi  courts,  SI  17S-17& 

Property  subject  to  distribution,  U  179, 180. 

Payment  to  wrong  person,  1 181. 

Liability  to  refund  for  claim  subsequent  to  distxibutloa,  f  IBS, 

Batiflcatlon  of  wrongful  payment,  |  IBS. 

Berisw  of  nfosal  or  order,  II 184, 185. 

Interest  of  heir  after  payment  by  advanoM,  1 186. 

Action  tor  distribution  of  estate. 

 Bight  of  action,  H  187-18S. 

 Pleading,  II  190, 191. 

 Parties,  ||  192, 193. 

 Evidaoee,  ||  194-106. 

 Bight  to  open  end  close,  1 197. 


VI.  SAUS8  AND  CONVBTAXTCXS  VKDBB  OBDBB  OF  COUBT. 
(A)  When  authorised. 

Necessity  of  order  of  court,  ||  108, 100. 

Determination  of  necessity,  1 800. 

Homestead  not  subject  to  sale,  {|  901-904. 
CO)  Application  and  order. 

Form  of  proceeding,  |  SOS. 

Jurisdiction,  1 806. 

Petition,  where  filed,  1 807. 

Bequisites  of  order  to  show  eanas,  1 1 808, 800. 

Time  for  hearing,  S  210. 

Granting  order  pending  suit,  I  811. 

Granting  license  at  chambers,  1 818. 

Collateral  attack,  {|  213-816. 

Beriew,  ||  816-880. 
(O)  Ssle. 

Nature  of  sale,  $  221. 

Administrator's  bond  for  sale,  ||  388-884. 

Failure  to  appoint  guardian  ad  litem,  |  886. 

Purchase  by  administrator,  1 1 886-888. 

XiUs  and  rights  of  purefaaser,  II 880-888. 

UahiUty  of  purchsser,  ||  836, 887. 

Estoppel  to  deny  vaUdity  of  sals,  ||  888, 888^ 

Batlflcation,  $  240. 

Confirmation,  {  241. 

Setting  aside,  and  re-sale,  ||  848,  243. 

 By  heir  on  attaining  majority,  ||  844, 845. 

Collateral  attack,  ||  846-848. 

TU.  Acnom. 


Jurisdiction,  ||  849-858. 

l^ht  of  aetimi  by  administrator,  ||  858-858. 
Continuation  of  Utigatlon  after  death  of  party,  1 1 859, 860. 
Bight  of  special  administrator  to  defend,  i  861. 
Effect  of  cessation  of  authority  pending  suit,  ||  268, 868 


V.  2>ISTBIBTTI0N  OF  ESTATE. 
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Pef«ii8«s  against  executor  or  administrator,  H  804, 865. 

Bight  of  administrator  to  wain  defense,,!  866. 

Election  of  defenses,  I  267. 

Time  to  sue  and  Umltatlons^  ||  868-878. 

Parties,  |9  373-87S. 

 Substitatlon  of  heir,  f|  876, 277. 

 Action       heirs  alone,  US78-881. 

Appearance,  1 8S8. 
Pleading,  «S  283-287. 
Variance,  ft  288. 
Instructions,  I  289. 
Burden  of  proof,  f  288a. 
AdmissibUity  of  erldenee,  f 1 880-295. 
Sufficiency  of  erldenee,  |i  886-888. 
Judgment,  §8  300-302. 
BevlTor  of  judgment,  8  303. 

Execution  and  enforcement  of  judgment,  H  304, 306. 
Appeal  and  error,  11306-309. 

VnL  ACCOUHTINO  AND  8BTTLEMENT. 

Jurisdiction,  $  310. 

Sufficiency  of  petition  for  accounting,  ||  311, 318. 
Charges  and  credits. 

 Expenses  of  administration,  (  318. 

Interest,  fS  314-316. 

Payment  of  unallowed  claims.  If  317-380. 
^—  Payments  undn  order  of  conrt,  1 381. 
 Rents,  1 328. 

 Antecedmt  debts  owing  decedent,  98  323-38S. 

 Liability  of  predecessor  on  bond,  |  326. 

Stating,  settling,  opening  and  review. 

Vouchers  and  proof  of  payment,  89  327, 328. 

 Objections  or  exceptions,  §8  388,330. 

-       Decree  on  final  report,  and  enforcement,  |8  331-333. 

 Opening,  81 334, 335. 

 Beriew,  88  336-348. 

Ai^roral,  when,  89  343, 344. 

Opertion  and  effect  of  settlement  and  discharge,  |{  84S-848. 

IX.  FOBEION  AND  ANCILIABT  ADmMIBTBATIOH. 
Actions  by,  88  848, 36a 
Actions  against,  8  351. 
Sales  and  eonveyanees,  f  858. 
Accounting  and  settlement,  ||  353-355. 

Z.  ADIOHISTBATIOH  BONDS. 

BequisitaB  and  vaUdlty,  18  366-360. 
I4abmty,  IS  361-363. 
Breach  of  conditions,  88  364, 365. 
Parties  to  action,  §  366. 
Limitation  of  action  on,  8  367. 
Evidence  admissible,  8  868. 

Croas-Reterences.  Adjudication  of  advancements  In  partl- 

See  Descent  and  Distribution;  Wills.  tlon,  see  Partition,  8  32. 

Interest  of  heir  subject  to  attachment,  see        .        .  ,  .        ^      ^,  ^, 

Attachment,  8  61.  ^'^'f      agent  of  dec6S«>d  as  binding  on 

Probate  Jurisdiction  of  county  courts,  see  "**  »210. 

Courts,  8  liia.  Liability  of  attorney  for  conversion  of  es- 

Claims  against  ward's  estates,  see  Ouard-  tate  not  administered,  see  Trover  and  Con- 
ian  and  Ward,  81 18-21.  version,  8  3. 
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L  APPCnmCENT,  QUALZFZCATIOH 
Ain>  TENTJKE. 

JniiscUction. 

 Situs  of  property. 

1.  (1882.)  A  epecial  administrator  should 
fee  appointed  by  \he  court  having  authority 
to  grant  letters  testamentary  or  of  adminis- 
tration. Ccdman  v.  RicharOs,  13  Neb.  383 
(14  N.  W.  159). 

2.  (1891.)  Where  the  deceased  was  a 
non-reeldent  of  the  state,  leaving  property 
in  this  state,  an  administrator  may  be  ap- 
pointed by  the  county  court  of  any  county 
in  which  there  is  an  estate  to  be  adminis- 
tered. Moore  V.  Moore,  33  Neb.  609  (50  N. 
W.  443). 

3.  (1897.)  Where  a  resident  of  another 
state  dies  intestate,  an  administrator  may 

be  appointed  by  the  county  court  of  any 
county  in  this  state  In  which  there  shall  be 
an  estate  to  be  administered,  irrespective  of 
the  value  of  such  estate.  Muaouri  P.  R.  Co. 
p.  Bradlep,  51  Neb.  69(1  (71  N.  W.  283). 

—   -  Domicile  of  testator. 

4.  (1879.)  The  law  of  the  domicile  of 
the  testator  or  intestate  governs  the  title 
and  distribution  of  all  his  personal  estate 
wherever  it  is  situated.  CreigMon  v.  Mur- 
phy, 8  Neb.  349. 

5.  (1887.)  The  county  court  of  the  county 
of  which  a  deceased  Intestate  was  an  Inhab- 
itant or  resident  has  jurisdiction  to  appoint 
an  administrator  when  these  facts  are  shown 
and  It  is  made  to  appear  that  an  adminis- 
trator is  necessary.  This  Jurisdiction  Is  con- 
ferred by  section  177  of  chapter  23  of  the 
Compiled  Statutes.  Atkinaon  v.  Hast]/,  21 
Neb.  663  (33  N.  W.  206). 

6.  (1891.)  By  section  177  of  chapter  23 
of  Compiled  Statutes  Jurisdiction  Is  con- 
ferred upon  the  county  court  of  the  county 
where  the  deceased  person  was  a  resident  at 
the  time  of  his  death,  to  grant  letters  of  ad- 
ministration. Mowe  V.  Moon,  33  Neb.  609 
(60  N.  W.  443). 

7.  (1896.)  If  an  intestate  at  the  time  of 
his  death  resided  outside  this  state,  and  left 
here  an  estate  to  be  adminlktered.  then  an 
administrator  may  be  appointed  In  any 
county  in  which  any  of  such  estate  Is  situ- 
ate; and  the  administrator  first  appointed 
will  be  entitled  to  the  entire  estate  of  the 
Intestate  In  this  commonwealth,  to  the  ex- 
clusion of  administrators  appointed  after- 
wards in  other  counties  of  the  state.  Spen- 
cer V.  Wolfe,  49  Neb.  8  (67  N.  W.  858). 


8.  (1807.)  The  county  court  of  a  county 
wherein  a  non-resident  of  the  state  Is  hilled 
may  appoint  an  administrator  to  proMcute 
a  statutory  action  tor  the  injuiy  cau&'ug  the 
death  of  the  decedent,  though  the  Iktter  left 
no  property  in  this  state.  Mittr.nri  P.  R- 
Co.  V.  Bradley.  51  Neb.  696  (71  N.  W  283). 

Right  to  administrattoB. 

9.  (1887.)  After  the  explrMlon  of  the 
tblrty  days  provided  by  section  A78,  chapter 
23  of  the  Oimplled  Statutes,  within  which 
the  widow  or  next  of  kin  ot  an  Intestate 
may  apply  for  administration  of  an  estate, 
it  Is  not  necessaiy  that  a  petition  for  the  ap- 
pointment of  an  admlnlstrato'*  should  allege 
that  the  person  whose  appointment  Is  sought 
is  the  next  of  I'.ln  or  selected  by  the  next  of 
kin  to  the  ittteatate.  Nor  would  it  be  neces- 
sary after  the  expiration  of  about  two  years 
after  the  decease  to  allege  that  there  were 
no  creditors  competent  or  willing  to  accept 
the  trust,  in  order  to  confer  Jurisdiction 
upon  the  county  Judge  to  appoint  some  other 
suitable  person.  Atkineon  v.  Hatty.  21  Neb. 
663  (33  N.  W.  206). 

10.  (1887.)  During  the  first  thirty  days 
after  the  death  of  an  intestate,  the  right  of 
administration  Is  conferred  upon  the  next 
of  kin  (or  widow.  If  there  Is  one),  or  such 
person  as  they  ~iay  select,  if  suitable  and 
competent  to  discharge  the  trust.  After  the 
expiration  of  that  time  the  right  is  con- 
ferred upon  the  principal  creditors  of  the 
estate.  If  no  such  persona  are  competent 
or  wllltng  to  accept  the  trust,  it  is  the  duty 
of  the  county  Judge  to  select  such  other  per^ 
son  or  persons  as  he  may  think  proper,  and 
for  this  purpose  the  discretion  is  vested 
in  the  county  Judge,  to  be  exercised  for 
the  best  Interest  of  the  estate  and  those 
Interested  therein.  Atkinson  V.  Hasty,  21 
Neb.  663  (33  N.  W.  206). 

11.  (1888.)  Judgment  granting  lettersot 
administration,  the  sole  assets  consisting  of 

a  claim  against  a  railroad  company  for  the 
death  of  the  Intestate  In  a  foreign  state,  was 
proper.  Missouri  P.  R.  Co.  v.  Lewis.  24  Neb. 
848  (40  N.  W.  401;  2  L  R.  A.  67n>. 

12.  (1896.)  When  a  person  dies  inte-i' 
tate,  being  an  Inhabitant  of  this  state,  let- 
ters of  administration  must,  under  section 
177,  chapter  23,  Compiled  Statutes,  be  grante<) 
in  the  county  of  which  he  was  an  Inhabit- 
ant at  the  time  of  his  death.  Spencer  v. 
Wolfe.  49  Neb.  8  (67  N.  W.  858). 

13.  (1904.)  No  authority  of  statute  Is 
found  for  Instituting  administration  pro- 
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ceedings  upon  the  estate  of  a  dead  non-resi- 
dent of  the  Btate  merely  in  order  to  enforce 
a  claim  for  taxes  levied  against  a  partner- 
ship In  which  he  was  a  member  In  a  county 
other  than  the  one  where  the  administration 
proceedings  were  begun.  Board  of  County 
Commissioners  of  Datces  County  v.  Furay, 
5  Unof.  507  (99  N.  W.  271). 

Granted  as  to  realty  alone. 

14.  (IS91.)  Where  a  deceased  Intestate 
leaveB  no  personalty,  but  an  estatee  In  lands, 
and  owes  debts,  for  the  payment  of  which 
It  Is  necessary  to  sell  the  lands,  administra- 
tion may  he  granted  upon  the  baala  of  the 
real  property  alcne.  Moore  v.  Moore,  33 
Neb.  509  (50  N.  W.  443). 

Sufflcienc7  of  petition  or  application. 
 In  general. 

15.  (1903.)  In  a  petition  to  the  county 
court  for  administration  on  the  estate  of  a 
deceased  person,  the  only  averments  essen- 
tial to  the  jurisdiction  of  the  court  are,  that 
such  person  died  Intestate,  and  was  at  the 
time  of  his  death  a  resident  or  inhabitant 
of  the  county  where  the  petition  is  filed ;  or, 
in  case  be  was  at  the  time  of  his  death  a 
non-resident  of  the  state,  that  he  left  an  es- 
tate In  such  county  to  be  administered.  Lar- 
son V.  Union  P.  R.  Co.,  70  Neb.  261  (97  N. 
W.  313). 

 Jurisdiction. 

16.  (1861.)  The  petition  (or  the  appoint- 
ment of  an  administrator  must  allege 
the  necessary  facta  which  confer  Jurisdic- 
tion, and  if  he  fail  so  to  do,  the  appoint- 
ment and  all  subsequent  proceedings  are 
without  jnrlsdlctlcm  and  void.  Moore  v. 
Moore,  33  Neb.  509  (50  N.  W.  443). 

17.  (1896.)  A  petition  for  the  appoint- 
ment of  an  administrator  must  allege  the 
necessary  facts  which  confer  Jurisdiction  on 
the  county  court,  and  if  it  falls  to  do  so  the 
judgment  of  the  court  appointing  the  ad- 
ministrator will  be  void.  Spencer  v.  Wolfe, 
49  Neb.  8  (67  N.  W.  858). 

——Description  of  property. 

18.  19.  (1891.)  It  is  not  necessary  In  a 
petition  for  letters  of  administration  to  set 
out  a  description  of  either  the  real  or  per- 
sona! property  belonging  to  the  estate.  In 
re  Appeal  of  Miller.  32  Neb.  480  (49  N.  W. 
427) ;  (1896)  Spencer  v.  Wolfe.  49  Neb.  8  (67 
N.  W.  858). 

 Allegation  of  domicile  of  testator. 

20.  (1882.)  A  petition  for  the  distribu- 
tion of  an  estate  must  show  that  the  de- 


ceased was  domiciled  wtthln  the  state,  or 
the  court  has  no  jurisdiction;  an  allegation 
that  the  deceased  died  in  the  state  does  not 
supply  the  omission.  Minkler  v.  Woodruff, 
12  Neb.  267  (11  N.  W.  296). 

21.  (1896.)  Under  section  177,  chapter 
23,  Compiled  Statutes,  the  judgment  of  a 
county  court  appointing  an  administrator  is 
not  void  because  the  petition  therefor  does 
not  allege  that  the  intestate  was  at  the 
time  of  his  death  a  resident  of  the  state  of 
Nebraska.  Spencer  v.  Wolfe,  49  Neb.  8  (67 
N.  W.  858). 

'  Necessity  of  verification. 

22.  (1891.)  VerlflcatiOD  Of  a  petition,  fon 
administration  of  the  estate  of  an  intestate, 
is  not  necessary  to  confer  jurisdiction.  In 
re  Appeal  of  Miller,  82  Neb.  480  (  49  N.  W. 
427). 

 Collateral  attack. 

23.  (1891.)  Where  a  sufficient  petition 
for  administration  is  presented  to  the  proper 
court  and  the  statutory  notice  is  given,  the 
action  of  the  court  in  appointing  an  admin- 
istrator cannot  be  questioned  on  the  hearing 
of  objections  to  the  allowance  of  a  claim 
presented  against  the  estate.  It  will  be  pre- 
sumed to  have  acted  upon  sufficient  evidence. 
Moore  v.  Moore,  33  Neb.  509  (50  N.  W.  443). 

 Application  of  creditor. 

24.  (1891.)  When  a  creditor  applies  for 
letters  of  administration,  he  must  allege 
and  prove  that  he  Is  a  creditor  of  the  in- 
testate, but  his  claim  against  the  estate  need 
not  be  filed  with  the  county  court  before  ad- 
ministration is  granted.  In  re  Appeal  of 
Miller,  32  Neb.  480  (49  N.  W.  427). 

25.  (1891.)  When  a  creditor  applies  for 
administration  of  an  estate  after  the  expi- 
ration of  thirty  days  after  the  death  of  tbe 
intestate,  it  Is  not  necessary  to  allege  in  the 
application  that  the  widow  and  next  of  kin 
of  the  deceased  are  unsuitable  and  Incompe- 
tent to  discharge  tbe  trust,  or  that  they 
failed  to  apply  for  letters  of  administration. 
The  exclustre  right  of  the  widow  or  next  of 
kin  to  lettera  of  administration  expires  at 
the  end  of  thirty  days  after  the  death  of  the 
Intestate.  In  re  Appeal  of  Miller,,  32  Neb. 
480  (49  N.  W.  427). 

26.  (1896.)  A  petition  by  a  creditor  of 
an  intestate  to  be  appointed  his  adminis- 
trator alleged  that  tbe  intestate  died  seized 
of  real  and  personal  estate  situate  In  the 
county;  that  the  real  estate  Was  worth  about 
)5,600:  that  the  personal  estate  was  esti- 
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mated  to  be  worUi  serenl  hundred  dollars. 
SeM.  That  the  allegattona  were  sofflclent. 
Spencer  v.  Wojfe.  49  Neh.  8  (67  N.  W.  858). 

Abandonment  of  application. 

27.  (1898.)  An  application  for  adminis- 
tration must  be  regarded  as  abandoned 
vhere  no  action  by  the  court  is  taken  for 
nearly  two  years  after  the  date  fixed  In  the 
notice  of  the  time  and  place  of  bearing. 
Elffutter  V.  Mittouri  P.  R.  Co.,  53  Neb.  748 
\7i  N.  W.  255). 

Who  may  be  appointed. 

28.  (1896.)  Section  178,  chapter  23.  Com- 
piled Statutes,  construed  and  held:  (1.) 
Tbat  a  county  court  ts  not  by  this  statute 
absolutely  required  to  appoint  the  widow  or 
next  of  kin  of  an  Intestate,  or  some  person 
Bdected  by  them,  administrator  of  the  In- 
testate's estate.  (2.)  If  It  appears  tbat  the 
person  proposed  for  administrator  Is  unsuit- 
able or  Incompetent,  the  county  court  Is  not 
obliged  to  appoint  such  person,  notwith- 
standing that  application  may  be  made 
therefor  by  tbe  widow  or  next  of  kin  wfthln 
thirty  days  after  tbe  intestate's  death.  Spen- 
cer V.  Wolfe,  49  Neb.  8  (67  N.  W.  858). 

29.  (1906.)  A  corporation  cannot  act  as 
an  administrator  of  the  estate  of  a  deceased 
person  undn*  the  laws  of  this  state.  Conti- 
nental Tmtt  Co.  V.  Peterton,  76  Neb.  411 
{107  N.  W.  786). 

30.  (1906.)  The  appointment  of  a  cor- 
poration as  executor  or  administrator  Is  not 
eoBtempIated  or  authorized  by  the  laws  of 
tbls  state,  bat  whether  such  ^polntment 
can  be  collaterally  attacked  to  not  deter 
Dined.  Continental  Trutt  Co.  v.  Peterton, 
76  Neb.  417  (107  N.  W.  786). 

31.  (1906.)  Letters  of  administration 
should  crdinarlly  be  granted  to  the  widow 
or  next  of  kin  where  the  application  for 
inch  appointment  ts  timely,  but  where  the 
next  of  kin  are  unable  to  agree  upon  an  ad- 
ministratoFv  and  in  the  exercise  of  Its  dis- 
cretion the  probate  court  appoints  some  one 
otber  than  the  next  of  kin,  the  appointment 
should  not  be  disturbed  on  appeal,  unless  It 
appears  that  there  baa  been  an  abuse  of 
mich  discretion,  in  re  Bttate  of  Scott,  76 
Neb.  28  (107  N.  W.  1004). 

Validity  of  appointment  without  findings. 

32.  (1891.)  While  an  order  appointing 
&n  administrator  without  a  finding  to  sup- 
port it  may  be  erroneous,  yet  It  Is  not  for 
that  reason  void,  in  re  ^ippeal  of  Miller, 
32  Neb.  480  (49  N.  W.  427). 


Extant  of  anthority. 

33.  (1901.)  A.  grant  of  administration 
has,  as  a  matter  of  right,  no  extra-territorial 

force  or  operation;  and  the  official  character 
of  an  administrator  does  not,  by  virtue  of 
the  authority  creating  It,  follow  him  beyond 
tbe  Umlta  of  the  state  In  which  be  waa  com- 
missioned. Burton  v.  Williatns,  63  Neb.  431 
(88  N.  W.  765). 

Collateral  attack  on  appointment. 

34.  (1896.)  Whether  or  not  an  adminis- 
trator has  regularly  been  appointed  such 
cannot  be  Inquired  Into  or  determined  In  re- 
sisting his  application  for  license  to  sell  real 
property  for  tbe  payment  of  debts.  Waldow 
V.  Seemer,  46  Neb.  626  (63  N.  W.  918). 

35.  (1897.)  The  reoord  not  disclosing 
want  of  Jurisdiction  to  appoint  an  adminis- 
trator the  existence  of  jurisdictional  facts 
will  in  a  collateral  proceeding  be  conclu- 
sively presumed.  Bradley  v.  Mi$soun  P.  R. 
Co.,  51  Neb.  653  (71  N.  W.  282;  66  Am.  St 
Rep.  473). 

36.  (1897.)  Where  a  sufficient  petition 
for  administration  Is  presented  to  the  county 
court,  and  statutory  notice  given,  tbe  action 
of  tbe  court  In  appointing  an  administrator 
cannot  be  collaterally  attacked.  Bradley  v. 
MiaaouH  P.  R.  Co.,  61  Neb.  653  (71  N.  W. 
282  ;  66  Am.  St.  Rep.  473). 

37.  (1898.)  The  appointment  of  an  ad- 
ministrator may  be  collaterally  attacked 
when  the  record  afflrmatlvely  shows  the 
court  granting  tha  letters  acted  without  ju- 
risdiction. Blgutter  v.  MittOuri  P.  R.  Co., 
53  Neb.  748  (74  N.  W.  255). 

38.  (1898.)  Notice  of  the  hearing  of  an 
application  for  letters  of  administration  can- 
not be  collaterally  attacked  by  one  not  in- 
terested in  the  estate.  Jackton  v.  Phillipa, 
57  Neb.  189  (77  N.  W.  683). 

39.  (1903.)  Section  178,chapter  23,Com- 
plled  Statutes,  provides  the  order  In  which 
persons  shall  be  entitled  to  administer  on 
the  estate  of  an  Intestate.  Beld,  That  such 
provisions  do  not  go  to  the  Jurisdiction  of 
tbe  county  court  In  eucb  matters  but  to  the 
manner  of  its  exercise,  and  tbat  an  appoint- 
ment made  contrary  to  such  provisions  Is 
not  open  to  collateral  attack.  Larson  v. 
Union  P.  R.  Co..  70  Neb.  261  (97  N.  W.  313). 

Resignation  or  removal. 

40.  (1885.)  Where  an  administrator  Is 
about  to  remove  from  the  state  he  may  re- 
sign bis  trust,  and  an  order  of  the  proper 
tribunal  discharging  him  cannot  be  attacked 
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In  a  collateral  proceeding.  Trumhle  v.  Wil- 
liams, 18  Neb.  144  (24  N.  W.  716). 

41.  (1903.)  An  executor  or  administra- 
tor may  reslgm  or  may  be  removed  for  cause, 
but  a  county  court  has  no  authority  to  dis- 
charse  such  officer  from  his  trust,  merely 
upon  the  settlement  oC  what  is  called  a  final 
account.  Btaslett  v.  Estate  of  Blakely,  70 
Neb.  613  (97  N.  W.  808). 

Barocatlon. 

42.  (1897.)  Where  the  letters  o{  an  ad- 
ministrator or  executor  have  been  revoked, 
such  quondam  personal  representative  has 
no  standing  in  the  supreme  court  to  ques- 
tion the  correctness  of  a  Judgment  rendered 
by  the  district  court  In  an  action  wherein  he 
was  a  party  when  such  revocation  took  place. 
Bdnev  v.  Bourn,  63  Neb.  116  (73  N.  W  464). 

43.  (1897.)  The  fact  that  one  has  been 
sued  by  an  administrator  will  not  authorize 
such  person  to  petition  to  the  county  court 
for  a  revocation  of  the  letters  of  administra- 
tion. Mi»aottTi  P.  R.  Co.  V.  Bradley,  51  Neb. 
696  (71  N.  W.  283). 

44.  (1898.)  One  sued  by  an  admtnlstra* 
tor  is  not  authorized  to  petition  the  county 
court  to  revoke  plaintiff's  letters  of  admin- 
istration. Missouri  P.  R.  Co.  v.  Jay,  63  Neb. 
747  (74  N.  W.  259). 

45.  (1899.)  That  one  has  been  sued  by 
an  administrator  will  not  authorize  such 
person  to  resist  In  the  county  court  an  ap- 
plication made  therein  to  vacate  an  ordep 
discharging  the  administrator.  Edney  v. 
Baum,  £9  Neb.  147  (80  N.  W.  502). 

46.  (1906.)  An  order  of  a  probate  court 
requiring  one  who  had  formerly  been  ad- 
ministrator of  an  estate  to  turn  over  to  his 
successor  certain  money,  claimed  by  the  for- 
mer to  have  been  given  to  blm  as  a  gift 
from  the  intestate,  but  by  the  latter  that  it 
came  to  him  as  administrator  of  the  estate, 
is  appealable  to  the  district  court.  Foster 
V.  Murphy.  76  Neb.  576  (107  N.  W.  843). 

Appeal  from  removal  or  discharge. 

47.  (1899.)  One  cannot  prosecute  an  ap- 
peal from  an  order  discharging  an  executor 
where  he  is  not  prejudiced  by  the  decision. 
Cowherd  v.  Kitchen^  67  Neb.  426  (77  N.  W. 
1107). 

48.  (1906.)  An  order  by  a  county  court, 
made  in  a  probate  proceeding,  removing  a 
special  administrator  for  cause  and  appoint- 
ing another  to  serve  In  his  place  and  stead, 
is  a  final  order,  and  appealable  within  the 
terms  of  section  42,  chapter  20  of  the  Com- 


piled Statutes.  In  re  Estate  of  Pope,  76 
Neb.  660  (106  N.  W.  669). 

Bight  of  appeal  from  appointment. 

49.  (1891.)  An  appeal  may  be  taken  to 
'the  district  court  from  an  order  made  by  a 

county  court  granting  or  refusing  letters  of 
administration,  and  the  matter  is  tried  de 
novo  in  the  appellate  court.  In  re  Appeal  of 
Miller,  32  Neb.  480  (49  N.  W.  427). 

50.  (1902.)  If  on  appeal  from  the  pro- 
bate court  under  the  provisions  of  section 
311,  chapter  23,  Compiled  Statutes,  the  ap- 
pellee is  dissatisfied  with  the  form  of  ttas 
bond,  the  appropriate  practice  is  to  more  In 
the  apiiellate  court  for  an  order  requiring  a 
new  bond  to  be  filed  within  a  time  derig- 
nated  by  the  court,  and  in  default  thereof 
that  the  appeal  be  dismissed.  Oannon  v. 
Phelan,  64  Neb.  220  (89  N.  W.  1028). 

61.  (1906.)  The  administrator  of  an  es- 
tate is  an  officer  of  the  court,  and  In  mak- 
ing the  appointment  the  court  Is  required 
to  exercise  a  reasonable  discretion.  Upon 
appeal  to  the  district  court  from  an  order 
appointing  an  administrator,  the  Issue  pre- 
sented by  the  appeal  is  one  for  the  court, 
and  should  not  be  submitted  to  a  Jury.  In 
re  Estate  of  Scott,  76  Neb.  28  (107  N.  W. 
1004). 

52.  (1906.)  When  the  next  of  kin  dis- 
agree as  to  the  selection  of  an  admlnlstrar 
tor,  and  the  court  appoints  one  requested  by 
one  of  the  next  of  kin,  it  will  not  be  pre- 
sumed upon  appeal,  In  the  absence  of  any 
evidence  upon  that  point  In  the  record,  that 
the  court  has  abused  its  discretion  In  mak- 
ing the  appointment.  In  re  Estate  of  Scott, 
76  Neb.  30. 

Administrator  de  bonis  non. 

63.  (1885.)  An  administrator  de  bonis 
non  has  the  same  powers  in  administering 
the  estate  as  the  first  administrator,  and 
will  take  up  the  business  of  settling  the  es- 
tate at  the  point  where  his  predecessor 
ceased  to  act;  therefore  where  the  first  ad- 
ministrator had  filed  a  petition  in  the  proper 
<murt  for  the  sale  of  real  property  of  the  de- 
cedent for  the  payment  of  debts  due  from 
the  estate,  a  license  to  sell  may  be  issued 
to  the  administrator  de  bonis  non  upon  the 
petition  previously  'filed.  In  such  case  the 
administration  Is  continued  by  the  same  of- 
ficial— the  administrator,  although  a  differ- 
ent person.  Trumble  v.  Williams,  18  Neb. 
144  (24  N.  W.  716). 

54.    (1907.)    The  term  "administrator  de 
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ionit  non"  used  In  reference  to  the  admin- 
fvtratioD  of  estates  by  the  courts  of  this 
state,  means  tn  administrator  who  has  been 
ippolnted  In  the  place  of  a  former  adminis- 
trator or  executor  who  has  ceased  to  be  such 
after  partial  admiulatratlon  of  the  estate. 
Pma  V.  Sverett,  78  Neb.  251  (118  N.  W. 
671). 

S5.  (1907.)  The  administrator  Oe  bonis 
■oil  has  all  the  powers  of  his  predecessor, 
■ad  wxy  sue  to  recoTsr  funds  In  the  handa 
of  .agenta  emplored  1^  his  pradecesaor. 
Prwa  V.  Everett,  78  Neb.  2S1  (113  N.  W. 
671). 

AdmlalstzatoTs  d«  facto. 

51.  (1897.)  The  acts  of  aa  administra- 
tor de  facto  are  binding  between  the  estate 
tod  Innocent  third  persons,  although  his  ap- 
pointment be  erroneous  and  voidable.  MU- 
Miri  P.  R.  Go.  V,  Bradley,  61  Neb.  694  (71 
N.  W.  283). 

XL  OOLLECnOH  AND  XAVAOXXXHT 
OF  B8TATB. 

Estoppel  of  heir  to  claim  property  as 
against  devisees,  see  Estoppel,  S  104. 

Rl^t  of  administrator  to  attack  chattel 
mortgage  aa  fraudulent  as  to  creditors,  see 

Ftttudulent  Conveyancea.  i  332. 

Right  of  admtnlBtrator  of  saloon  keeper 
to  recover  portion  of  liquor  license  for  un- 
expired part  of  term,  see  Intoxi&iting 
Lfffwrs,  1 137.  - 

Right  of  executor  to  sign  petition  for 
street  improvement,  see  Municipal  Corpora^ 
tiotu,  1331. 

Right  of  administrator  to  partners'  intar' 
ist  as  aealBBt  cradltora.  aee  PartnenMpt 

liZSO,  281. 

Ifotnr*  of  oflee  and  duty. 

67.  (1906.)  An  administrator  appointed 
mder  the  statute  la  not  In  any  sense  an 
■gent  of  his  Intestate,  bat  Is  a  public  trus- 
tee, of  defined  and  limited  powers.  Henry 
V.  Benry,  73  Neb.  746  (103  N.  W.  441). 

M.  (1905.)  Where  an  executor  of  an  ea> 
tate  Is  also  the  managing  officer  of  a  com- 
pany holding  claims  against  the  estate  It  Is 
his  duty  to  execute  bis  trust  with  an  eye 
BlDgle  to  the  interests  of  the  estate,  and 
when  a  conflict  arises  between  the  two  such 
executor  should.  If  the  Interests  of  the  es- 
tate require  It,  forget  h>i  relation  to  the 
eompany  of  whicb  he  is  the  head.  McDow- 
en  V.  nrat  Vat.  Bank  of  Sutton.  73  Neb.  307 
(102  N.  W.  61S>. 


Care  required  of  administrator. 

69.  (18S9.)  The  care,  prudence,  and  Judg- 
ment which  the  man  of  fair  average  capacity 
and  ability  exercises  In  the  transaction  of 
hla  own  budneas,  furnishes  the  standard  to 
govern  an  administrator  In  the  dlacharge  of 
his  trust  duties.  Dundaa  v,  ChrUman,  26 
Neb.  495  (41  N.  W.  449) 

Aflasta. 

60.  (1898.)  A  cause  of  action  for  death 
by  wrongful  act  Is  not  an  aaaet  of  deca- 
dent's estate.  City  of  Friend  v.  Burletgh, 
63  Neb.  674  (74  N.  W.  60). 

61.  (1899.)  Damages  recovered  under 
Lord  Campbairs  act  are  assets  for  dlatrlbv- 
tlon  to  the  widow  and  next  of  Ub  of  daeo- 
dent  Chicago,  B.  d  Q.  R.  Co.  v.  Oytter,  68 
Neb.  1  (78  N.  W.  369). 

ToaaeaaiaB  of  property. 

62.  (1898.)  The  right  of  an  administra- 
tor to  poeaesslott  of  the  real  estate  of  which 
his  decedent  died  seized  arises  from  Its  be- 
ing subject  to  payment  of  debts  of  the  de- 
cedent and  la  not  of  force  relative  to  a  home- 
stead. Cooley  V.  Janaen,  64  Neb.  83  (74  N. 
W.  391). 

63.  (1905.)  An  administrator  Is  not  wi- 
tltled  to  the  possession  of  property  of  which 
the  decedent  whose  estate  he  represents  died 
possessed,  as  against  a  defendant  who  shows 
that  he  la  the  equitable  owner  thereof.  In 
the  absence  of  proof  that  there  are  creditora 
of  the  estate  whoae  equitable  claims  to-  the 
property  take  precedence  over  that  of  the  de- 
fendant Ko*lou!»ki  V.  Newman.  74  Neb.  704 
(106  N.  W.  295). 

Contracts  of  decedent. 

64.  (1901.)  The  right  of  a  vendor  of  a 
contract  for  the  sale  of  real  estate,  for  de- 
fault in  the  payment  of  the  purchase,  to 
elect  to  rescind  or  continue  the  contract  de- 
scends to  his  personal  representatives.  CHh 
HUM  V.  Oakea.  1  Unof.  66  (95  N.  W.  511). 

65.  (1903.)  Under  our  probate  systenian 
administrator  cannot  sell  the  Interest  of  the 
estate  In  an  executory  contract  for  the  pur- 
chase of  lands  except  aa  real  estate*  and 
after  a  license  obtained  from  the  court 
therefor.  Bovorka  v.  BavHk,  68  Neb.  14  (98 
N.  W.  990;  110  Am.  St  Rep.  387). 

Bight  to  lease  realty. 

66.  ( 1904. )  An  administrator  has  no 
authority  to  lease  the  lands  of  his  Intestate 
after  the  payment  of  the  debts  and  final 
settlement  of  the  estate.  Jackton  v.  O'Rorke, 
71  Neb.  418  (98  N.  W.  1068). 
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Sale  of  land  under  wilL 
See,  also,  pott,  ||  86,  87. 

Sale  by  order  of  court,  see  post,  {9  198-248. 

67,  68.  (1894.)  A  sale  of  real  estate  may 
be  made  by  an  admfnlstrator  cum  testa- 
mento  annexo,  the  executor  named  having 
foiled  to  qualify,  and  the  will  Indicating  no 
special  confidence  in  him.  Bchroeder  v.  Wil- 
cox, 3d  Neb.  136  (57  N.  W.  1031);  (1897) 
Koopman  v.  OorroU,  50  Neb.  824  (70  N.  W. 
395). 

Bight  to  execute  contract  binding  realty. 

69.  (1902.)  The  administrator  of  an  es- 
tate cannot  make  contracts  in  his  represent- 
ative  capacity  which  will  bind  the  estate. 
Oratff  V.  Andenon,  8  Unof.  638  (92  N.  W. 
640). 

Bight  of  court  to  interfere  In  transactions. 

70.  (1899.)  A  district  court  has  power 
to  enjoin  executors  from  diverting  trust 
property,  to  annul  conveyances  executed  by 
them  in  violation  of  th^r  trust,  and  to  re- 
quire the  Interest  of  a  beneficiary.  It  not  ex- 

'  empt,  to  be  applied  to  payment  of  his  debts. 
Arlington  Btate  Sank  v.  Paulsen,  57  Neb. 
717  (78  N.  W.  803). 

Bight  of  creditors  In  property  appropriated 

by  administrator. 

71.  (1875.)  A  petition  alleged  that  an 
executor  had  fraudulently  invested  assets  of 
the  estate  in  land,  taking  the  title  thereto 
in  his  own  name,  never  having  accounted 
for  the  same  in  his  final  report  to  the  pro- 
bate court;  held,  on  demurrer,  that  a  cred- 
itor of  the  deceased  had  an  equitable  Hen 
on  the  land,  for  the  payment  of  the  amount 
due  him  from  the  estate.  Blake  v.  Cham- 
bers, 4  Neb.  90. 

Title  and  interest  in  realty. 

72.  (1898.)  There  la  no  prlvl^  between 
an  adminlstratop  and  an  heir  so  for  as  re- 
gards the  decedent's  real  estate.  Eayrs  v. 
liason,  54  Neb.  143  (74  N.  W.  408). 

73.  (1899.)  Where  a  will  vests  title  to 
realty  in  the  executor  and  directs  him  to  sell 
and  convey  It  and  pay  the  proceeds  to 
heirs,  their  interest  in  such  proceeds  Is  prop- 
erty. Arlington  State  Bank  v.  Paulsen.  57 
Neb.  717  (78  N.  W.  303). 

74.  (1899.)  Whether  the  title  of  testa- 
tor to  realty  vests  at  his  dttth  in  his  exec- 
utors should  be  determined  so  as  to  accord 
with  hla  intention  as  deduclble  from  an  ex- 
amination of  the  entire  will.  Arlington 


State  Bank  v.  Paulsen,  57  N^.  717  (78  N. 
W.  803). 

75.  (1899.)  The  will  of  a  testator  di- 
rected his  executors  to  pay  his  debts  out  of 
his  personal  estate,  and  If  that  proved  Insuf- 
ficient, "to  sell  and  convey"  his  real  eefote 
for  that  purpose,  and  "to  sell  and  convey" 
his  real  estate  and  pay  the  proceeds  over  In 
cerfoln  proportions  to  certain  heirs.  Held, 
That  the  legal  title  to  the  real  estate  of  the 
testator  vested  on  hla  death  In  his  execu- 
tors. Arlington  State  Bank  v.  Paulsen,  57 
Neb.  717  (78  N.  W.  303). 

76.  (1902.)  Under  the  laws  of  this  state, 
the  right  of  an  administrator  to  the  real  es- 
tate of  his  decedent  is  possessory  only,  and 
such  interest  Is  not  sufficient  to  authorize 
him  to  maintain  a  suit  to  quiet  title  to  such 
real  estate.  Tottn^son  v.  Bond,  64  Neb.  615 
(90  N.  W.  556). 

77.  (1903.)  As  a  sale  of  real  property 
is  in  equity  a  conversion  of  the  land  into 
money,  except  in  case  of  a  homestead,  the 
vendor's  Interest  passes  to  his  personal  rep- 
resenfotlve  on  his  death,  and  the  legal  title 
is  considered  to  be  held  as  security  for  pay- 
ment of  the  purchase  money.  Bolt  v.  An- 
derson, 67  Neb.  103  (93  N.  W.  206). 

77a.  (1907.)  A  Umbep  claim,  of  public 
land,  the  patent  to  which  is  not  issued  until 
after  the  death  of  the  entryman,  does  not 
belong  to  the  estate,  and  a  county  court  has 
no  Jurisdiction  to  adjudge  the  title  thereto 
to  vest  in  the  devisees  to  the  exclusion  of 
the  heirs  In  whose  name  the  patent  was 
issued.  Walker  v.  Bhresmm,  79  Neb.  775 
(113  N.  W.  218). 

78.  (1903.)  Where,  by  the  terms  of  the 
will,  a  part  of  the  devisees  take  only  the  use 
of  a  certain  portion  of  the  estate  for  life, 
remainder  over  to  their  children,  etc.,  and 
the  executor  Is  authorized  to  make  division 
title  to  such  shares  vests  In  the  executor  in 
trust,  tor  the  uses  and  purposes  mentioned 
thereof  or  to  invest  the  proceeds,  the  legal 
in  the  will,  and  imposes  upon  him  a  charge, 
requiring  the  exercise  of  his  discretion,  la 
regard  to  the  care  and  management  of  that 
portion  of  the  estate,  and  the  provldons  of 
the  will  In  respect  thereto  should  be  carried 
out  in  the  decree  of  partition.  Schick  v. 
WMtcomb,  68  Neb.  784  (94  N.  W.  1023). 

Title  and  interest  to  personal  estate. 

79.  (1881.)  When  a  chattel  mortgage  Is 
void,  the  property,  on  the  death  of  the  mort- 
gagor, becomes  assets  in  the  hands  of  the 
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executor.  Becker  v.  AnderMon,  11  Neb.  493 
(S  N.  W.  640). 

80.  (1881.)  The  personal  esUte  of  a  de- 
Mued  person  passes  to  the  executor.  Becker 
V.  Anderton,  11  Neb.  493  (9  N.  W.  640). 

81.  (1894.)  An  executor  Is  always  a 
tniste«  of  the  personal  estate  for  those  In- 
terested under  the  wUL  Sehroeier  v.  WiUme, 
39  Neb.  136  (57  N.  W.  1031). 

82.  (1903.)  Where  a  certlflcaU  In  a  fra- 
ternal liuurance  association  provides  that 
ptyment  thereof  shall  be  made  only  to  the 
family,  widow,  heirs,  blood  jelatlyes,  af- 
fianced wife  or  persons  dependent  upon  the 
member,  and  the  by-laws  of  the  association, 
u  well  as  the  sututes  of  the  state  under 
wbicb  It  Is  organized,  contain  the  same  pro- 
Tlsions,  the  death  of  such  member,  without 
the  existence  of  any  one  who  is  entitled  to 
be  made  a  beneficiary  under  his  certlflcato. 
ereates  no  Interest  In  his  estate  to  the  fund 
mentioned  therein,  and  his  administrator 
caanot  recover  against  the  association  on 
Bueh  certificate.  Warner  v.  Modem  Wood- 
men of  America.  67  Neb.  233  (93  N,  W.  397; 
108  Am.  St  Rep.  634;  61  L.  R.  A.  603). 

83.  (1903.)  Proceeds  from  the  sale  of 
realty,  on  specific  enforcement  of  a  contract 
therefor  by  a  personal  representative  of  a 
deceased  vendor,  where  tbe  land  Is  a  home* 

Etead.  an  amount  not  exceeding  12,000  is  not 
personalty,  and  should  be  turned  over  to 
those  to  whom  tbe  homestead  would  have 
descended  by  operation  of  law.  8o1t  v.  An* 
der<m,  67  Neb.  103  (93  N.  W.  205). 

84.  (1904.)  The  interest  of  a  vendee  In 
possession  of  real  estate  under  a  contract 
of  lal^  part  of  the  purchase  price  of  the 
tend  having  been  paid,  at  his  death,  descends 
to  Us  heirs,  and  does  not  pass  to  his  ad- 
ministrator. It  is  alienable,  descendable  and 
devisable  in  like  manner  as  If  It  were  real 
estate  held  by  a  legal  title.  Cutler  v.  Meeker, 
n  Neb.  732  (99  N.  W.  B14). 

Purchase  of  hein'  interest  by  administra- 
tor. 

86.  (1902.)  An  administrator  occupies  a 
fldueiary  relation  to  tbe  heir  of  his  intestate, 

ud  where  by  contract  with  the  heir  such 
idministrator  purchases  the  heir's  Interest 
ia  the  real-  estate  of  his  intestate,  the  trans- 
ictlon  will  be  rigidly  scrutinized  by  a  court 
of  equity.  However.  If  the  transaction  Is  In 
sood  faith  and  wholly  without  fraud.  It  may 
lie  treated  as  similar  transactions  between 


strangers.  Sheltty  v.  Creighton^  t  Unof  267 
(96  N.  W.  382). 

Conditional  sale  or  mortgage  by  adminis- 
trator. 
See,  also,  ante,  t|  67-69. 

86.  (1899.)  A  transaction  whereby  exec- 
utors conveyed  realty  to  an  heir  who  agreed 
to  mortgage  It  for  the  executors'  benefit  and 
reconvey  It  to  them,  held  not  «  sale  and 
conveyance  within  the  meaning  of  the  will 
giving  the  executors  power  to  convey,  since 
saeh  power  was  to  convey  only  to  a  bona 
fide  money  purchaser.  Arlington  State  Bank 
V.  Paulten,  67  Neb.  717  (78  N.  W.  303). 
[Rebearlng.   69  Neb.  94.] 

87.  (1899.)  Tbe  presumption  is  that  an 
executor  with  power  to  sell  and  convey  land 
has  no  power  to  mortgage  it,  but  such  a  pre- 
sumption may  be  overthrown,  where  the  en- 
tire  will  evinces  testator's  intention  to 
clothe  the  executor  with  power  to  execute  a 
mortgage.  Arlington  State  Bank  v.  Paulsen, 
67  Neb.  717  (78  N.  W.  303). 

Bights  acquired  by  mortgagee. 

88.  (1903.)  The  mortgagee  of  property 
conveyed  by  a  surviving  husband,  who  Is 
also  executor  of  deceased  wife's  property, 
which  was  devised  by  will  to  the  children, 
to  his  second  wife  Is  charged  with  notice  of 
want  of  power  of  such  executor  to  place  the 
legal  title  in  the  second  wife,  or  to  mort- 
gage any  of  the  property.  Aweary  o,  Nearj/, 
70  Neb.  319  (97  N.  W.  302). 

Construction  of  conToyanoe  of  realty  by 
administrator. 

89.  (1899.)  When  executors  Of  ft  wilt 
have  Individual  interests  in  the  testator's 
property,  whethen  a  conveyance  made  by 
them  shall  be  construed  as  an  execution  of 
the  trust  or  a  conveyance  of  their  Individual 
interests  is  a  question  of  intention;  and  If 
from  the  conveyance  Itself  It  is  apparent 
that  it  was  Intended  as  an  execution  of  the 
trust  in  pursuance  of  the  will.  It  will  be  so 
construed.  Arlington  State  Bank  v.  Paul- 
ten.  57  Neb.  717  (78  N.  W.  303). 

90.  (1899.)  A  conveyance  of  testator's 
property  to  an  heir-  by  an  executor  in  excess 
of  a  power  of  conveyance .  In  the  will,  is  a 
voluntary  one,  and  as  to  her  and  her  grantees 
with  notice,  void  at  the  suit  of  the  estate 
and  its  creditors,  and  at  the  suit  of  prior 
Judgment  creditors  of  the  beneficiaries  of 
such  estate.  Arlington  State  Bank  v.  Paul- 
gen,  S7  Neb.  717  (78  N.  W.  303). 
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m.  AIXOWANCE  TO  811  KVi VINO 

WIFE. 

Bight  to  make. 

91.  (1894.)  Under  subdivision  2,  Bectlon 
176.  chapter  23,  Complied  Statutes  1S93,  a 
probate  court  has  antfaorl^  to  make  an  al- 
lowance to  a  widow  out  of  the  personal  es- 
tate or  Income  of  the  real  estate  of  her 
deceased  husband,  necessary  for  her  main- 
tenance, according  to  her  circumstances, 
during  the  settlement  of  the  estate,  although 
the  husband,  by  his  will,  lawfully  disposed 
of  all  bU  property  and  the  widow  has  ac- 
cepted the  proTiBlons  of  such  will.  Oodman 
V.  Converse,  38  Neb.  657  (57  N.  W.  394). 
[Overruled  on  rehearing.   43  Neb.  463.] 

Property  subject  to  allowance. 

92.  (1895.)  The  provision  of  subdivision 
1,  section  176.  chapter  23,  Compiled  Stat- 
utes, for  an  allowance  to  the  widow  of  cer- 
tain property  of  her  deceased  husband,  as 
well  when  she  receives  the  provision  made 
for  her  in  his  will  as  when  he  dies  Intestate, 
refers  only  to  the  property  mentioned  in  that 
subdivision.  Oodman  v.  Convene,  43  Neb. 
463  (61  N.  W.  756). 

Allowance  in  addition  to  devise  by  wilL 

93.  (1895.)  A  widow  who  accepts  the 
terms  of  a  will  which  provides  that  the  be* 
quest  to  her  Is  In  lieu  of  all  appropriations 
the  law  would  give  her  except  a  year's  sup- 
port la  not  entitled  to  a  further  allowance 
for  support  pending  the  settlement  of  the  es- 
tate. Oodman  v.  Converse,  43  Neb.  463  (61 
N.  W.  766). 

Modification  of  order. 

94.  (1903.)  An  order  allowing  an  al- 
leged widow  a  certain  sum  each  month  p«id- 
Ing  administration,  for  her  maintenance.  Is 
subject  to  modification  during  administra- 
tion as  circumstances  may  require.  Estate 
of  James  v.  O'Neill,  70  Neb.  132  (97  N.  W, 
23.) 

Appeal  from  allowance. 

96.  (1893.)  On  appeal  by  the  executor 
or  heir  at  law  from  an  order  of  the  county 
court  making  an  allowance  out  of  the  funds 
of  the  estate  of  a  deceased  person  for  the 
support  of  bis  widow,  the  district  court  will 
try  and  determine  the  Issues  Involved  In 
the  same  manner  as  on  appeal  In  civil  cases. 
It  is  error  In  such  case  to  refuse  a  Jury  trial 
upon  the  demand  of  either  party  to  the  con- 
troversy. Sheedjf  V.  Sheedy,  36  Neb.  373  (64 
N.  W.  560). 


Erldenee  of  allowance. 

96.  (1893.)  Evidence  discussed  In  opin- 
ion held  not  sufflcient  to  sustain  an  order 
for  an  allowance  to  widow  out  of  decedent's 
estate,  aheedy  v.  ^heedy,  36  Neb.  373  (64 
N.  W.  660). 

17.  AIXOWAirCE  AHD  PATKBHT  OF 
CLAIKS. 

Appeal  from  order  to  sell  realty,  sm  post, 
U  216-220. 

Right  of  trial  by  Jury  on  appeal  from  dis- 
allowance of  claim,  see  Jury,  |  34. 

Jttrisdlction. 

97.  (1894.)  The  county  court  has  exclu- 
sive original  Jurisdiction  over  estates;  un- 
less a  claim  is  first  ftled  there  it  cannot  be 

proved  in  district  court,  though  remanded 
from  supreme  court  for  that  purpose.  Ste- 
venson V.  Valentine,  38  Neb.  902  (S7  N.  W. 
746). 

98.  (1900.)  The  probate  judge,  or  com- 
missioners If  appointed,  have  power  and  au- 
thority to  allow  a  claim  against  the  estate 
of  a  deceased  person  duly  exhibited  or  pre- 
sented for  allowance  within  the  time  limited 
by  order  of  the  court,  after  the  uplrsr 
tion  of  such  time  limit  Bchaberg  v.  Mo- 
Donald,  60  Neb.  493  (83  N.  W.  737). 

99.  (1962.)  The  district  courts  of  this 
State  have  no  original  Jurisdiction  to  allow 
claims  Bgainst  the  estate  of  a  decedent  or 
to  order  the  payment  of  such  claims  out  of 
funds  In  the  hands  of  the  administrator. 
Craig  v.  Anderson,  8  Unof.  638  (92  N.  W. 
640). 

Statutory  provisions. 

100.  (1898.)  The  curative  act  of  1895 
(Session  Laws,  cb.  32)  was  Intended  to  le- 
galize orders,  Judgments,  and  findings  of 
the  county  court  which  depended  for  their 
validity  on  the  decedents'  act  of  1889  (Ses- 
sion Laws,  ch.  57).  and  has  no  relation  to 
orders,  judgments,  and  findings  which  were 
valid  independent  of  that  act.  Boales  v. 
Ferguson,  55  Neb.  566  (76  N.  W.  18). 

Claims  for  which  estate  Is  liable. 

101.  (1884.)  Under  the  revenue  law  of 
1SG9.  taxes  upon  personalty  were  not  a  lien 
upon  property,  but  were  to  be  collected  "In 
the  manner  provided  by  law  for  the  levy  and 
sale  of  property  upon  execution."  Held, 
That  In  case  of  the  death  of  the  party  liable 
for  such  taxes  a  claim  for  the  same  was 
properly  filed  against  his  estate.  MiUctt  v. 
Early,  16  Neb.  266  (20  N.  W.  352). 
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102.  (1897.)  A  rtepfather  residing  In  the 
stale  of  Illinois  became  an  Imbecile.  No 
couerrator  vaa  appointed  for  him.  At  the 
nqoest  of  those  who  had  charge  of  his  prop- 
«rt7  and  boBiness  hts  stepdaughter  causnd 
him  to  be  brought  to  the  home  ot  herself 
ind  husband  in  the  state  of  Nebraska,  where 
he  remained  until  his  death,  some  ninety 
weeks  afterwards.  During  this  time  the 
stepdaughter  fumiahed  him  boarding,  lodg- 
ing, medicine  and  medical  attendance,  and 
sncli  care  as  his  demented  condition  re- 
quired. For  these  services  she  filed  a  claim 
against  bis  estate.  Held,  That  the  services 
rendered  to  the  stepfather  were  necessaries 
for  which  his  estate  was  liable,  and  that  the 
presumption  that  such  services  were  gratui- 
tous was  orercome.  BeJl  t.  Rice,  50  Neb.  547 
<70  N.  W.  25). 

103.  (1898.)  The  estate  of  a  decedent  Is 
not  liable  to  an  attorney  for  services  ren- 
dered by  him  for  and  at  the  request  of  a 
leeUee' linder  decedent's  will  in  a  contest 
Ibereof.  Atkinson  <F  Doty  v.  Mav'»  Estate, 
67  Neb.  137  (77  N.  W.  343). 

IM.  (im.)  When  a  testator  directed 
Us  eieentors  to  sell  and  ctnmy  his  real 
estate  and  pay  the  proceeds  orer  tn  certain 
proportions  to  certain  heirs,  and  the  execu- 
tors deeded  the  real  estate  without  con- 
sideration to  one  of  the  heirs,  and  she  mort- 
giged  It  to  a  tntst  company  and  a  bank, 
which  conTeyances  and  mortgages  were  set 
aside,  the  mortgagees  were  entitled  to  Judg- 
ments against  the  testator's  estate  for  such 
<rf  the  moneys  represented  by  their  mort- 
gsges  as  were  actually  applied  to  the  pay- 
ment of  debts  allowed  by  the  probate  court 
asilnat  the  testator's  estate,  as  were  actu- 
ally used  to  discharge  taxes  against  the  real 
estate  of  the  testator,  as  were  actually  ap- 
plied to  discharge  debta  of  the  testator  se- 
cured at  the  time  of  his  death  by  mortgages 
OQ  his  real  estate,  such  judgments  to  be 
Hens  against'  the  property  of  the  testator's 
esiite  as  the  allowed  claims  of  other  cred- 
itors and  paid  In  due  course  of  admlnlstra- 
tioB.  Arlington  State  Bank  v.  Paulsen,  67 
Neb.  717  (78  N.  W.  303). 

lOS.  (1901.)  Whether,  under  section  848 
of  the  code  of  civil  procedure,  a  mortsa^ee 
is  entitled  to  have  his  debt  against  the  gen- 
eral estate  of  a  deceased  mortgagor  allowed 
in  the  county  •?ourt  while  his  foreclosure 
action  is  pending,  qutrre.  National  Life  Ins. 
Co.  V.  Fitzfferald,  61  Neb.  692  (85  N.  W. 
948). 


106.  (1901.)  One  who,  as  surety  for  a 
decedent,  is  compelled  to  pay  a  claim  while 
pending  against  the  estate  of  his  principal, 
may  take  an  aaslgnment  of  the  claim  and 
proceed  thereon  in  the  name  of  the  original 
claimant,  or  may  be  substituted  and  pro- 
ceed in  his  own  name.  It  ia  immaterial 
whether  the  surely  pays  the  claim  before 
or  after  the  hearing  thereon  in  probate 
court;  and  In  either  case  he  may  appeal  In 
the  name  of  original  claimant.  Hannan  v. 
Barman.  62  Neb.  452  (87  N.  W.  177). 

107.  (1902.)  A  claim  upon  a  stock' sub- 
scription payable  on  call  of  the  directors 
does  not  accrue  within  the  meaning  of  sec- 
tion 262,  chapter  23,  Compiled  Statutes,  un- 
til a  call  Is  made  and  then  only  for  the 
amount  of  the  call.  Estate  of  Fitzgerald  v. 
Vnion  Savings  Bank,  65  Neb.  97  (90  N.  W. 
994). 

108.  (1905.)  One  who  has  loaned  money 
to  an  administrator  upon  a  void  mortgage, 
a  part  of  which  was  used  to  pay  a  previ- 
ously executed  void  mortgage,  is  not  eni 
titled  to  subrogation  to  a  Hen  discharged 
with  the  proceeds  of  the  latter  mentioned 
mortgage.  Benrjf  v.  Benrj/,  7S  Neb.  746 
(103  N.  W.  441). 

109.  (1906.)  Where  a  contract  for  legal 
services  which  is  reasonable  and  beneficial 
to  the  estate  has  t>een  entered  Into  by  an 
administrator  or  executor,  such  contract 
may  be  upheld  and  enforced  by  the  court 
having  charge  of  the  administration  of  the 
estate.  Estate  of  Rapp  v.  Elgutter,  77  Neb. 
674  (110  N.  W.  661). 

 Claims  boQ^ht  In  by  e^eutor. 

110.  (1882.)  Where  the  widow,  who  la 
also  the  executor  of  her  husband's  estate, 
buys  In  a  note  and  mortgage  with  her  own 
funds,  she  may  as  executor.  In  the  absence 
of  any  showing  that  the  estate  was  In- 
solvent, make  payment  from  the  personal 
property.  Appleget  v.  Greene,  12  Neb.  304 
(11  N.  W.  322). 

Contingent  claims. 

111.  (1897.)  A  contingent  claim,  within 
the  meaning  of  section  258  et  seq.  of  chapter 
23.  Compiled  Statutes,  I3  a  claim  against  a 
decedent  not  absolute  or  certain,  but  depend- 
ing upon  some  event  after  the  death  of  the 
testator  or  Intestate,  which  may  or  may  not 
happen.  SticMer  v.  Cox,  52  Neb.  532  (72  N. 
W.  848). 

112.  (1S97.)  A  subsisting  demand  against 
an  estate  of  a  deceased  person  which  had 
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matured  a&d  was  capable  of  being  enforced 
at  law  during  the  lifetime  of  tbe  decedent, 
is  not  a  contingent  claim.  Stichter  v.  Cox, 
&2  Neb.  532  (72  N.  W.  648). 

113.  (1903.)  A  contingent  claim  does  not 
become  absolute,  within  tbe  meaning  of  tbe 
decedents'  act.  until  It  becomes  a  claim 

proper  to  be  presented  to  the  county  court 
for  final  adjudication  as  a  claim  against  the 
estate.  Hazlett  v.  Estate  of  Blakely,  70  Neb. 
613  (97  N.  W.  SOS). 

Claims  barred  by  statute. 

114.  (1890.)  In  a  case  where  a  claim 
against  a  decedent's  estate  was  allowed  In 
the  county  court,  an  appeal  upon  such  allow- 
ance taken  to  the  district  court  by  the  ad- 
ministrator, tbe  claim  again  allowed  in  the 
district  court  and  certified  back  to  the 
county  court,  the  one  year's  time  limited  for 
bringing  an  action  or  proceeding  thereon 
under  section  266  of  chapter  23.  Compiled 
Statutes,  commenced  to  run  upon  the  entry 
of  such  certification  In  the  county  court. 
Horgt  V.  McGormick  Co.,  30  Neb.  55S  (46  N. 
"W.  717). 

115.  (1897.)  Provable  claims  against  an 
estate  of  a  deceased  person  are  barred 
unless  presented  to  the  county  court  for  al- 
lowance within  the  time  provided  by  law, 
Stichter  V.  Cox,  52  Neb.  532  (72  N.  W.  848). 

116.  (1900.)  Failure  to  exhibit  a  claim 
within  the  time  limited  by  the  court  for- 
ever bars  such  claim.  ScJtaberg  v.  McDonald, 
60  Neb.  493  (S3  N.  W.  737). 

117.  (1905.)  Chapter  28,  laws  1891 
(Comp.  Stata,  cb.  23,  sec.  226)  providing 
for  barring  claims  against  estates  if  not 
presented  in  time,  has  no  application  to 
claims  pending  before  its  enactment.  Es- 
tate  of  Korff  v.  Bueher,  75  Neb.  60  (105  N. 
W.  1099). 

Provable  claims,  definition. 

118.  (1894.)  A  provable  claim  is  one  uot 
barred  by  the  statute  of  limitations,  and  to 
establish  which  there  is  competent  evidence 
available.  Stevenson  v.  Valentine,  38  Neb. 
902  (67  N.  W.  746). 

Insurance  benefits  not  subject  to  claim. 

119.  (1904.)  Under  the  provision  of 
section  97,  chapter  43,  Compiled  Statutes, 
the  proceeds  of  a  certificate  of  a  fraternal 
benefit  association  are  not,  before  payment 
to  the  person  entitled  thereto,  liable  for  any 
debt  of  a  certificate  holder,  or  of  any  bene- 
ficiary named  in  such  certificate.  Coleman 
V.  McOrew.  71  Neb.  801  (99  N.  W.  663). 


ITeceastty  for  presentation  of  claim. 

120.  (1877.)  Unless  a  mortgage  is  pre- 
sented to  the  court  for  allowance,  the  bolder 
thereof  cannot  share  in  the  general  assets  of 
the  estate  of  the  mortgagor,  ^ull  v,  /ones, 
6  Neb.  600. 

121.  (1877.)  A  mortgage,  executed  by  a 
person  since  deceased,  is  not  barred,  as  to 
the  property  it  covers,  by  a  failure  to  pre- 
sent it  to  the  court  for  allowance  as  a  claim 
against  the  estate.  Null  v.  Jones,  S  Neb. 
500. 

Time  for  presentation  of  claim. 

122.  (1900.)  A  claim  against  the  estate 
of  a  deceased  person  must*be  presented  for 
examination  and  allowance  to  the  probate 
Judge  or  commissioners  appointed  for  tbat 
purpose  within  the  time  allowed  by  statute, 
as  fixed  by  order  of  the  probate  court. 
Schaberg  v.  McDonald,  60  Neb.  493  (S3  N. 
W.  737). 

123.  (1902.)  When  the  county  court  fixes 
a  time  for  the  presentation  of  claims  against 
an  estate  and  enters  an  order  barring  all 
claims  not  then  presented,  as  provided  by 
section  217,  chapter  23,  Compiled  Statutes, 
such  time  may  be  extended  on  application 
of  a  belated  claimant,  provided  such  appli- 
cation is  for  good  cause,  and  is  made  within 
b!z  months  of  the  tlm^  first  fixed  and  within 
two  years  of  the  appointment  of  the  commis- 
sioners. Estate  of  Fitzgerald  v.  First  Nat. 
Bank  of  Chariton,  64  Neb.  260' (89  N.  W. 
813). 

124.  (1902.)  The  county  court  haa  no 
Jurisdiction  over  a  claim  against  the  estate 
of  a  decedent  which  is  not  filed  for  allow- 
ance until  after  It  has  been  finally  barred  by 
the  statute  of  non-claims.  Estate  of  Fitz- 
gerald V.  First  Nat.  Banh  of  Chariton,  64 
Neb.  260  (89  N.  W.  813). 

125.  (1902.)  Where  a  claim  against  a 
decedent's  estate  Is  not  presented  before  the 
time  first  fixed  for  the  presentation  of 
claims,  its  allowance  afterwards,  uuless 
upon  special  proceedings  to  revive  the  com- 
mission and  to  extend  the  time  for  the  pre- 
sentation of  claims.  Is  error,  whether  in  the 
county  court  or  on  appeal  to  the  district 
court.  Estate  of  Fitzgerald  v.  First  Nat. 
Bank  of  Chtiriton,  64  Neb.  260  (89  N.  W. 
813). 

126.  (1904.)  On  an  appeal  from  an  order 
of  a  county  court  refusing  an  application  to 
file  a  claim  against  an  estate,  where  the 
pleadings  show  the  notice  of  the  expiration 
of  the  time  for  present  claims  was  published 


Digitized  by 


liar 


EXECUTORS  AND  ADMINISTRATORS. 


{  136 


prior  to  tbe  m&klng  of  tbe  order  fixing  Bucb 
time,  tbe  cUimaat  Is  entitled  to  an  order  al- 
lowing  ber  claim  and  directing  a  hearing 
thereon.  At  Able  v.  FurmiK,  71  Neb.  108  (98 
N.  W.  420). 

127.  (1904.)  Where  a  non-resident  claim* 
ftDt  against  an  estate  places  a  claim  In  tbe 
hands  of  an  attorney  and  before  time  for 
filing  such  attorney  Is  appointed  a  supreme 
conrt  commissioner  and  neglects  to  turn  the 
matter  over  to  other  attorneys  for  attention 
until  after  time  for  filing  such  claims  has 
expired,  the  claimant  should.  nevertheleH, 
be  entitled  to  file  her  claim.  RibWe  v.  Fur- 
min,  71  Neb.  108  (98  N.  W.  420). 

128.  (1906.)  A  county  court  ought  not  to 
permit  a  claim  to  be  filed  against  the  estate 
of  a  deceased  person  vhich  Is  not  presented 
tmtll  more  than  eight  months  have  elapsed 
since  tbe  expiration  of  tbe  time  fixed  by  an 
order  of  tbe  court  for  that  purpose.  In  the 
absence  d  a  showing  of  diligence  and  of  uu- 
avoidable  mistake  or  accident,  or  of  fraud 
of  a  nature  analoguons  to  that  which  war- 
tuts  the  interposition  of  a  court  of  equity 
to  grant  a  new  trial  in  ordinary  cases,  ye- 
bnwta  Wetleyan  Vnivertity  v.  Bowen,  73 
Neb.  S»8  (103  N.  W.  275). 

12S.  (1906.)  A  claim  against  the  estate 
of  a  decedent,  which  had  accrued  before  tbe 
expiration  of  tbe  time  fixed  by  the  court  for 
filing  claims,  is  barred  if  not  filed  within 
that  time.  Burling  v.  AUvord,  77  Neb.  861 
(110  N.  W.  683). 

130.  (1906.)  The  faet  that  a  purchaser 
of  realty  did  not  discorer  an  alleged  fraud 
in  the  transaction  until  after  tbe  expiration 
Of  the  time  for  filing  claims  against  the  es- 
tate of  the  deceased  vendor,  does  not  extend 
the  time  for  filing  the  claim.  BurUng  v. 
Allvard,  77  Neb.  861  (110  N.  W.  683). 

Saffletencx  of  statement  of  claim. 

131.  (1902.)    creditors  of  an  estate  are 

not  required  to  present  their  claims  to  the 
county  court  or  to  tbe  commissioners  ap- 
pointed to  examine  claims  by  formal  plead- 
ings; a  statement  of  tbe  nature  and  amount 
of  the  claim  in  the  ordinary  form  of  an  ac- 
count or  claim  bill  is  sufllclent.  Ettate  of 
Fitggenld  v.  Union  Bavingt  BanTc,  65  Neb. 
97  (90  N.  W.  994). 

Vetice  of  hcariag. 

132.  (1900.)  A  notice  of  tbe  time  and 
place  of  hearing  claims  against  an  estate 
vlth  a  view  to  their  adjustment  and  allow- 
iBce,  which  1^  order  of  the  court  Is  pub- 

4  ]3< 


lisbed  for  four  consecutive  weeks  In  a  legal 
newspaper  published  in  tbe  county  where 
the  estate  is  being  administered.  Is  sufllclent 
to  authorize  tbe  allowance  of  claims  at  the 
time  mentioned  which  are  presented  for 
that  purpose  and  give  the  court  Jurisdiction 
over  the  person  of  an  administrator  of  such 
estate.  Dredla  v.  Baache,  60  Neb.  656  (83 
N.  W.  916). 

133.  (1900.)  A  notice  of  the  time  and 
place  of  hearing  claims  luainat  an  estate, 
with  a  view  to  their  adjustment  and  allow- 
ance. Is  required  to  be  given  In  the  manner 
provided  by  section  214,  chapter  23,  Com- 
piled Statutes  1899,  or  in  such  manner  as 
may  be  directed  by  tbe  probate  court.  Such 
notice  is  not  fop  the  twneflt  of  creditors 
alone»  but  is  also  for  the  purpose  of  advis- 
ing an  administrator  or  other  representative 
of  a  decedent's  estate  of  the  filing  of  cliUms 
presented  for  allowance,  and  permitting  an 
admission  of  their  Justness,  or  objections  to 
their  allowance  and  a  hearing  thereon. 
Dredla  v.  Baache,  60  Neb.  655  (83  N.  W. 
916). 

Qaaranty  of  payment. 

134.  (1904.)  A  guamnty  by  the  admin- 
istratrix and  her  counsel  of  payment  within 
one  year  of  an  allowed  claim  against  the  es- 
tate In  consideration  that  the  creditor  under 
■ucb  circumstances  shall  make  tbe  adminis- 
tratrix no  costs  or  expenses  In  her  ofllclal  or 
her  personal  capacity,  is  not  without  consid- 
eration. Wiggenhorn  v.  Fitzgerald,  6  Unof 
457  (98  N.  W.  1079). 

Priority  of  court  fees. 

135.  (1902.)  Under  section  6  of  the  act 
of  February  28,  1881,  the  county  Judge  has 
a  right  to  prepayment  of  fees,  but  this 
right  may  be  waived,  and  will  be,  it  be 
has  established  a  regular  mode  of  collecting 
his  fees,  which  Is  complied  wltb  In  the  given 
case.  2>recel  v.  Reed,  66  Neb.  231  (91  N.  W. 
254). 

Trial  or  hearing  by  probate  court. 

136.  (1900.)  A  probate  Judge,  in  the  set- 
tlement of  estates  of  decedents,  has  author- 
ity and  Jurisdiction,  In  the  absence  of  the 
appointment  of  commissioners  for  the  pur- 
pose, to  appoint  convenient  times  and  places 
for  tbe  hearing  of  claims  presented  against 
an  estate,  with  a  view  to  their  adjustment 
and  allowance;  and  such  hearing  may  be  bad 
prior  to  the  time  limited  for  filing  claims  to 
prevent  being  barred  as  a  legal  demand 
against  such  estate.  Dredla  v.  Baache,  60 
Neb.  655  (83  N.  W.  916). 
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drd«r  or  decree. 

137.  ( 1897. )   The  order  of  allowance  of  a 

claim  against  an  estate  by  the  county  courts 
and  Its  entry  thereof,  examined,  and  held 
Bufficlent,  both  In  form  and  substance.  Mc- 
cormick V.  Mccormick,  S3  Neb.  255  (73  N. 
W.  693). 

138.  (1897.)  Entry  of  an  order  allowing 
a  claim  against  an  estate  held  not  fatally 
defective  for  lack  of  the  signature  of  the 
county  judge.  McCormick  v.  McCormick,  53 
Neb.  255  (73  N.  W.  693). 

139.  (1900.)  An  order  allowing  a  claim 
against  an  estate,  although  not  entered  upon 
the  Journal,  had  the  force  and  effect  of  a 
judgment  against  the  estate  until  appealed 
from,  or,  by  other  proceedings,  rerersed  or 
vacated  in  aome  of  the  modes  prescribed 
by  statute.  McOreiv  v.  State  Bank  of  Hum- 
boldt, 60  Neb.  716  (84  N.  W.  99). 

140.  (1900.)  Ad  order  allowing  a  claim 
agafost  an  estate  on  November  15.  1897,  held 
to  be  a  valid  judgment  as  of  that  date,  and 
the  (act  that  it  was  not  journalized  or 
spread  at  large  upon  the  probate  record  until 
April  27,  following,  does  not  affect  its  valid- 
ity as  such  Judgment  from  the  time  of  Its 
actual  rendition.  McOrew  v.  State  Bank  of 
Humlfoldt,  60  Neb.  716  (84  N.  W.  99). 

141.  (1904.)  The  allowance  of  a  claim 
against  an  Insolvetit  estate  is  not  a  judg- 
ment which  becomes  dormant  by  lapse  of 
*im  as  against  newly  discovered  assets  of 
such  estate.  Sharp  v.  Citizena  Bank  of 
Stanton,  70  Neb.  758  (98  N.  W.  60). 

Collateral  attack  on  allowance. 

142.  (1892.)  An  order  of  a  county  judge, 
duly  made  without  fraud  or  coUiulon,  allow- 
ing a  claim  against  the  estate  of  a  deceased 
person,  is  a  final  order,  and  unless  appealed 
from  will  be  conclusive  and  have  the  effect 
of  a  Judgment  and  not  open  to  collateral 
attack.  Yeatman  v.  Teatman,  35  Neb.  422 
(63N.  W.  385). 

Modifying  or  vacating. 

143.  (1900.)  A  probate  court  is  without 
power  to  vacate  or  modify  a  judgment  after 
the  expiration  of  the  term  at  which  it  is 
pronounced,  except  upon  grounds  enumer* 
ated  In  the  statute.  McOrew  v.  State  Bank 
of  Humboldt,  60  Neb.  716  (84  N.  W.  99). 

144.  (1900.)  A  motion  to  vcate  }udg> 
ment  allowing  a  claim  at  a  subsequent  term 
can  not  be  granted  except  on  some  of  the 
statutory  grounds.  MrOrew  v.  State  Bank 
of  Humboldt,  60  Neb.  716  (84  N.  W.  99). 


145.  (1900.)  The  entry,  by  the  prolate 
judge,  acting  as  his  own  clerk,  on  the  records 
of  the  probate  court,  of  the  Jurtgment  sought 
to  be  vacated  was  not  an  act  of  "mistake, 
neglect  or  omission  of  the  clerk,"  within  the 
meaning  of  aubdlvlsion  3,  section  602  of  the 
code.  Estate  of  McKenna  v,  McCormick,  60 
Neb.  595  (83  N.  W.  844). 

146.  ( 1903. )  Every  proceeding  to  set, 
aside  an  order  of  a  county  court  made  la 
the  course  of  probate  or  administration  pro- 
ceedings on  the  ground  that  it  was  obtained 
by  fraud,  is  not  of  necessity  equitable  in  Ita 
nature.  Estate  of  James  v.  O'Neill,  70  Neb. 
132  (97  N.  W.  22). 

Beview  of  allowance. 

Bight  to  appeal  in  general. 

147.  (1880.)  An  order  of  the  county 
court  allowing  an  account  against  an  estate 
may  be  reviewed  on  error  in  the  district 
court.  Rogers  v.  Redick,  10  Neb.  332  (6  N. 
W.  413). 

148.  (1896.)  The  supreme  court  has  no 
original  probate  jurisdiction,  and  wbere  a 
county  court  makes  an  order  In  reference  to 
the  disposition  of  the  assets  of  a  decedent's 
estate,  having  at  the  time  Jurisdiction  of  the 
subject  matter  and  the  parties,  the  supreme 
court  will  not  pass  upon  the  validity  of  such 
order  unless  presented  for  review  hy  a  di- 
rect proceeding.  FitKfferatd  v.  Fitzgerald 
<e  Uailonf  Construction  Oo»  48  Neb.  386  (67 
N.  W.  158). 

149.  (1900.)  An  order  of  a  probate  court, 
entered  under  the  provisions  of  subdivialou 
3  of  section  602  of  the  code  of  civil  proced- 
ure, vacating  an  order  allowing  a  claim 
against  an  estate  made  at  a  prior  term,  is 
appealable,  and  from  It  an  appeal  may  be 
taken  to  the  district  court.  Estate  of  Mc- 
Kenna V.  McCormick,  60  Neb.  695  (83  N.  W. 
844). 

160.  (1901.)  Section  675  of  the  code  does 
not  give  the  right  to  have  reviewed  by  the 
supreme  court  on  "appeal"  decisions  by  a 
county  court  In  the  settlement  of  a  dece* 
dent's  estate.  Whaten  v.  KittAen,  61  Neb. 
329  (85'N.  W.  278). 

151.  (1903.)  Error  will  He  from  an  order 
of  the  county  court,  allowing  a  claim  against 
the  estate  of  a  decedent,  although  no  answer 
or  objections  were  filed  against  the  claim, 
and  the  order  was  made  in  the  absence  of 
the  administrator.  Herman  v.  Beck,  68  Neb. 
566  (94  N.  W.  512). 

1510.    (1906.)    An  executor  and  residuary 


Digitized  by 


1158 


EXECUTORS  AND  ADMINISTRATORS. 


1164 


l^tee  who  has  clTea  a  bond  to  pay  the 
debts  and  l^^lea  of  the  testator  under  sec- 
tion 165,  chapter  23.  CompUed  Statutes,  may 
q)peal  from  a  indgment  of  the  county  court 
allowing  a  claim  against  the  estate  without 
glTlns  an  appeal  bond.  Thompwn  v.  Pope, 
n  Neb.  338  (109  N.  W.  498). 

152.  (1904.)  Section  676  of  the  code  doea 
not  glTe  the  rigSit  to  have  reviewed  by  the 
supreme  court  on  appeal  the  decisions  made 
br  a  county  court  in  the  settlement  of  the 
estate  of  a  person  deceased,  but  auch  de- 
ddon  can  be  here  reviewed  1^  error  praceedt 
Inga  only.  HK/Tmon  v,  Ahodei,  72  Neb.  67 
(100  N.  W.  169.) 

Statutory  proTlaions. 

153.  (1888.)  The  act  providing  for  an 
sppeal  from  the  decision  of  the  county  court 
In  certain  matters,  approved  Febmary  28, 
1S81,  is  complete  in  itself,  and  repeals  by 
Implication,  so  far  as  there  is  a  conflict,  sec- 
tions 234,  236,  236.  237,  and  238  of  chapter  23 
<tf  the  Compiled  Statutes.  Malitk  v.  McDer- 
m9tr»  fetote,  25  Neb.  287  (41  N.  W.  167). 

164.  (1903.)  Section  242,  chapter  23, 
Compited  Statutes  1901,  Is  repealed,  in  effect, 
by  sections  1  and  2  of  act  of  February  28, 
1881,  entitled  "An  act  providing  for  an 
poal  from  the  decisions  of  the  county  court 
la  certain  matters."  Drexel  v.  Keed,  66  Neb. 
231  (91  N.  W.  264). 

Who  mat  appeaL 

155.  (1895.)  Under  section  304,  chapter 
23.  Compiled  Statutes,  the  right  to  appeal 
from  a  final  order  of  distribution  made  by  a 
coanty  court  In  the  settlement  of  an  estate  of 
^  deceased  person  Is  limited  to  "any  person 
sggrieved."  In  order  to  enable  a  party  to 
appeal  In  such  case  he  must  have  been  In* 
Jurlously  affected  by  the  order  or  decree, 
iferrtcit  V.  Kennedy,  46  Neb.  264  (64  K.  W. 
989). 

166.  (1900.)  By  section  42,  chapter  20, 
Compiled  Statutes  1899,  In  all  probate  mat' 
ters  an  appeal  Is  allowed  from  any  final 
order,  judgment  or  decree  of  the  county 
court  to  the  district  court  by  any  one  against 
wliom  the  order,  judgment  or  decree  Is  made, 
or  who  is  affected  thereby.  Ewtate  of  Mo 
Kenna  v.  McCormick,  60  Neb.  596  (83  N.  W. 
844). 

157.  (1903.)  Error  from  an  order  of  the 
eoonty  court  allowing  a  claim  against  the 
estate  of  a  decedent,  may  be  prosecuted  by 
the  administrator  alone.  Eetman  v.  Btch, 
68  Neb.  666  (94  N.  W.  512). 


 Jurisdiction. 

168.  (1902.)  Where  a  party  has,  within 
due  time,  done  all  that  Is  legally  required 
to  perfect  an  vpeal,  and  no  waiver  of  trans- 
mission of  records  by  county  judge  is  shown, 
a  district  court  does  not  lose  jurisdiction  of 
iVpeal  by  reason  of  Its  being  filed  six  days 
late.  Brearel  v.  Reed,  65  Neb.  231  (91  N.  W. 
254)  

169.  (1903.)  In  appeals  In  probate  pro- 
ceedings under  sections  42  to  48,  ch^ter  20, 
Complied  Statutes,  the  district  court  acquires 
jurladlction  of  the  appeal  upon  filing  of  a 
transcript.  Rhea  v.  Brown,  4  Unof.  461  (94 
N.  W.  716). 

160.  (1903.)  Defendant  In  error  appealed 
from  a  judgment  rejecting  its  cliUm  against 
the  ^alntlif  In  error.  The  plaintiff  in  error 
moved  the  district  court  to  dismiss  the 
appeal  because  the  transcript  brought  up  was 
not  complete,  Instead  of  suggesting  diminu- 
tion of  the  record.  JleJd,  That  the  court  bad 
jurisdiction  and  did  not  err  In  overruling  the 
motion.  Betate  of  Wolcott  v.  MGCormiek 
BarvetHng  Machine  Co^  4  Unof.  766  (98  N. 
W.  216). 

■  Maal  order. 

161.  (1904.)  An  order  of  a  county  court 
refusing  an  application  to  file  a  claim  against 
an  eetate,  because  preeented  after  the  ex- 
piration of  the  time  allowed  for  presenting 
claims,  la  a  final  order  from  which  an  appeal 
to  the  district  teurt  wlU  lie.  RibWe  v.  Fur- 
m<n.  71  Neb.  108  (98  N.  W.  420). 

162.  (1904.)  A  ruling  of  the  district 
court  on  appeal  from  an  order  of  the  county 
court  disallowing  a  claim  against  an  estate, 
that  the  action  as  a  claim  against  the  estate 
ought  to  be  dismissed  fox  want  of  jurisdic- 
tion, which  is  followed  by  an  agreement  of 
the  parties  to  allow  claimant  to  file  a  peti- 
tion In  equity  to  enforce  the  claim  Is  not  a 
final  order  and  hence  not  reviewable.  Huff- 
man V.  Rhodet,  72  Neb.  57  (100  N.  W.  1S9). 

 Appeal  bond. 

163.  (1882.)  Under  the  act  approved  Feb- 
ruary 28,  1881.  providing  for  appeals  in  cer- 
tain cases  from  the  decision  of  a  county  Judge 
allowing  or  disallowing  a  claim  against  an 
estate,  an  appeal  may  be  taken  by  filing  a 
bond  within  thirty  days  from  the  date  of 
the  order  appealed  from.  Caset/  v.  Peebles, 
13  Neb.  7  (12  N.  W.  840). 

164.  (1888.)  An  appeal  bond  Is  to  be 
filed  within  thirty  days  from  the  date  of  the 
order  or  judgment  appealed  from,  and  no 
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notice  ot  an  appeal  is  required.  Malick  p. 
McDermotVt  Bttate,  26  Neb.  267  (41  N.  W. 
167). 

■  '■  ■"■  Limitations. 

166.  (1889.)  Where  a  claim  against  an 
estate  Is  allowed  only  in  part,  and  after  pay- 
ment of  that  and  all  other  claims  allowed, 
the  claimants  appear  before  the  probate 
court,  in  the  absence  of  the  administrator, 
and  by  misrepresentation  Induce  the  allow- 
ance of  the  balance  of  their  claim  and  the 
administrator  does  not  learn  of  the  same 
until  after  time  to  appeal  therefrom,  a  court 
of  kiw  will  grant  no  relief.  DunOas  v.  Ohria- 
fftan,  36  Neb.  495  (41  N.  W.  449). 

166.  (1898.)  An  appeal  from  an  allow- 
ance of  a  claim  against  an  estate  In  the 
county  court  later  than  the  time  fixed  by 
statute  after  8u<A  allowance  confers  no  Ju- 
risdiction on  the  district  court  to  reconsider 
such  allowance.  Baaehe  v.  Dredia,  67  Neb. 
93  (77  N.  W.  341). 

 Issues  on'  review. 

167.  (1898.)  An  error  proceeding  from 
a  county  court  to  a  district  court  vests  the 
latter  with  no  Jurisdiction  to  inquire  whether 
there  was  error  in  the  county  court,  In  the 
absence  of  a  petition  in  error.  Baache  v. 
Dredjg,  57  Neb.  92  (77  N.  W.  341). 

168.  (1901.)  On  appeal  from  an  order 
disallowing  a  claim  against  a  decedent's  ee- 
tale,  an  answer  that  It  originated  in  a  fraud- 
ulent transaction  does  not  raise  a  new  Issue 
in  the  appellate  court.  Graham  v.  Sttate  of 
TOicnsend,  62  Neb.  364  (87  N.  W.  169). 

169.  (1902.)  On  apppeal  to  the  district 
court  from  an  order  of  the  county  court  al- 
lowing OP  rejecting  a  claim  against  an 
estate,  pleadings  need  not  be  filed  unless 
directed  by  the  court.  Such  ^ipeal,  as  in  all 
ether  cases,  should  be  tried  nj^  the  same 
issues  as  those  presented  below.  Estate  of 
Fitzgerald  v.  Union  Bavinga  Bank,  65  Neb. 
97  (90  N.  W.  994). 

170.  (1903.)  Pleadings  in  the  county 
and  district  courts  on  a  claim  against  an  es- 
tate examined,  and  held  not  to  present 
different  issues.  Estate  of  Bennett  v.  Tay- 
lor, 4  Unof.  800  (96  N.  W.  669). 

 Becord. 

171.  (1902.)  Under  section  5,  act  of  Feb- 
ruary 28,  1881,  it  is  the  duty  of  the  county 
judge  to  transmit  to  the  district  court  a 
transcript  of  his  proceedings  within  ten  daya 
after  an  appeal  from  an  order  In  probate 
Is  perfected.    Drexet  v.  Reed,  65  Neb.  231 


(91  N.  W.  254);  (1903)  Drexel  v.  Reed,  69 
Neb.  468  (96  N.  W.  873). 

 Judgment. 

1Z2.  (1904.)  A  Judgment  of  the  district 
court  upon  an  appeal  from  an  order  refus- 
ing an  application  to  file  a  claim  ^Inat  an 
estate  because  filed  out  of  time,  remanding 
the  cause  to  the  county  court  with  direction 
to  "permit  the  filing  of  the  claim  and  to  set 
a  day  for  hearing,  and  to  proceed  to  hear 
and  pass  upon  the  same,"  Is  not  the  proper 
Judgment,  but  a  hearing  in  the  district  court 
on  such  claim  should  be  had  in  the  same 
manner  aa  thon^  the  appeal  had  been  fvom 
an  order  disallowing  the  claim  upon  hear^ 
Ing  before  the  county  court.  Ribltle  v.  Fur^ 
min,  71  Neb.  108  (98  N.  W.  420). 

lUght  to  iMue  execution. 

173.  (1903.)  The  Judgment  of  a  district 
court,  entered  on  an  appeal  taken  from  the 
county  court  In  the  matter  of  a  claim  filed 
against  the  estate  of  a  decedent,  should  not 
award  the  issuance  of  an  execution  to  aat- 
isfy  the  Judgment.  Estate  of  Bennett  v. 
Taylor,  4  Unof.  800  (96  N.  W.  669). 

Effect  of  allowance  on  judgment  for  saxne 
claim. 

174.  (1907.)  The  rule  that  the  allow- 
ance of  claims  by  the  probate  court  is  tan- 
tamount to  a  Judgment  applies  only  to  such 
claims  as  were  debts  against  the  decedent 
himself,  and  not  to  expenses  or  disburse- 
ments of  the  administrator.  The  latter  are 
not  conclusWely  determined  until  final  set- 
tlement by  the  administrator  and  Judgment 
thereon  by  the  probate  court.  In  re  Estate 
of  Erickson,  78  Neb.  642  (111  N.  W.  356). 

V.  DISTBIBUTION  OF  ESTATE. 

See,  also,  Deacent  and  Dittrilmtion. 

Deduction  of  advancements  from  heirs' 
share,  see  Descent  and  Distribution,  Stl  34.40. 

Right  of  heirs  to  partition  of  estate,  see 
Descent  and  DistHbution,  S|  60,  51, 

Juriadletlon  of  courts. 

175.  (1875.)  The  district  court  has  ju- 
risdiction over  executors,  and  others  holding 
a  fiduciary  relation,  and  mar  compel  the 
proper  application  of  trust  funds  committed 
to  their  care.  Blake  v.  Chamhera,  4  Neb.  90. 

176.  (1882.)  Section  289  of  the  chapter 
entitled  "Decedents,"  General  Statutes,  pag* 
333,  which  authorized  the  district  court  to 
make  distribution  of  estates,  is  not  la  con- 
flict with  section  16,  article  VI  of  the  con- 
stitution. In  re  Creighton,  12  Neb.  280  (U 
N.  W.  313). 
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177.  (IMS.)  The  county  court  may  order 
the  dUtrlbuUon  of  the  personal  estate  re- 
Btlnlns  In  the  hands  of  an  executor  after 
tbe  payment  of  all  debts  and  charges  of  ad* 
ministration,  thongh  an  action  bron^t 
against  him  by  an  heir  and  devisee  Is  pend- 
ing In  the  district  court  for  a  construction 
of  a  clause  In  tbe  will  relating  alone  to  the 
disposition  of  certain  real  estate,  where  It 
^ipears  that  the  opinion  and  decision  of  the 
court  as  to  tbe  meaning  and  legal  effect  of 
said  proTlsion,  when  obtained,  would  not  as- 
sist tbe  executor  in  the  diacharge  of  the 
duties  of  hl8  trust.  Merrick  v.  Kennedy,  46 
Neb.  264  (64  N.  W.  989). 

178.  (1897.)  While  it  Is  the  duty  of  an 
administrator  to  distribute  funds  tn  his  pos- 
aeeslon  in  that  capacity  in  pursuance  of  the 
orders  of  the  county  court,  nevertheless,  the 
county  court  having  general  jurisdiction  of 
tbe  administration  of  tbe  estate,  an  order 
thereof  directing  money  to  be  paid  Into  court, 
instead  of  to  tbe  distributee.  Is  at  most  er- 
roneous and  not  void.  Wheeler  v.  Barker, 
51  Neb.  846  (71  N.  W.  750). 

Property  subject  to  diatrlbntion. 

179.  (1888.)  The  distribution  of  money, 
recovered  by  the  widow  from  the  railroad 
company,  on  a  claim  for  the  death  of  such 
intffiUte  in  a  foreign  state,  might  be  en- 
forced by  tbe  courts  of  this  state  In  the  mau- 
ner  preso^bed  by  the  statute  of  Kansas. 
XUaouri  P.  H.  Co.  v.  Lewie,  24  Neb.  848  (40 
N.  W.  401;  2  L.  R.  A.  67n). 

180.  (1904.)  Newly  dlscotered  assets  of 
an  insolvent  estate  are  a  trust  fund  in  the 
hands  of  an  administrator  for  the  payment 
of  debts  and  costs  of  administration,  and  do 
not  descend  to  the  heirs  and  distributees 
until  such  4daims  are  paid.  Sharp  v.  OiH- 
zem  Bank  Of  Btmton,  70  Neb.  768  (98  N. 
W.  SO). 

Payment  to  wrong  person. 

ISt  (1898.)  An  admlDlstratoF  who  un- 
dertakes, wltliout  an  adjudication  of  heir- 
ship, to  distribute  funds  In  bis  bands  as  the 
residue  of  an  estate  administered  by  him,  as- 
sumes tbe  responsiblUty  of  making  distribu- 
tion to  the  proper  persons.  Boalet  v.  Fer- 
ffSSON,  5B  Neb.  565  (76  N.  W.  18). 

liability  to  refund  for  daima  snbsaqoent 
to  distribution. 
182.  ( 1902. )  The  "claim,"  which  can  f  ur- 
Blsh  the  basis  for  an  action  to  compel  a 
devisee  to  letnm  a  portion  of  estate  assigned 
to  him  by  proper  probate  proceedings,  must 
be  MM  allowed  in  the  probate  court,  or  "es- 


tablished" by  proper  legal  proceedings  else- 
where, as  a  liability  of  the  estate  involved. 
Brinkworth  v.  Hazlett,  64  Neb.  592  (90  N. 
W.  537). 

BatlflcaUon  of  wrongful  payment. 

188.  (1901.)  Where  there  are  no  cred- 
itors of  an  estate  and  the  heirs  are  compe- 
tent to,  and  do,  consent  to  the  transfer  by 
the  administrator  of  a  mortgage  belonging 
to  the  estate,  to  one  of  the  heirs  in  part  sat- 
isfaction of  his  share  of  the  estate,  and  such 
transfer  Is  afterwards  ratified  by  tbe  court 
in  which  the  estate  is  being  administered, 
sncb  ratification  relates  back  to  the  transfer 
and  Is  equivalent  to  a  prior  authorisation. 
Plumnter  v.  Park,  62  Neb.  666  (87  N.  W. 
634). 

Berlew  of  refosal  or  order. 

184.  (1895.)  The  executor  of  an  estate, 
as  such,  cannot  prosecute  an  appeal  from  a 
final  order  of  distribution  made  by  the  county 
court,  where  be  Is  not  pecuniarily  affected 
by  such  order.  Merrick  v.  Kennedy,  46  Neb. 
864  (64  N.  W.  989). 

185.  (1901.)  An  order  denying  a  peti- 
tion for  distribution  on  tbe  ground  that  the 
petitioner  Is  not  an  heir  is  appealable.  E9- 
tote  of  Morton  v.  Morton,  62  Neb.  420  (87  N. 
W.  182), 

Interest  of  heir  after  payment  by  advancea. 

186.  (1902.)  An  heir  who  has  accepted 
advancemmts  In  full  settlement  of  his  share 
of  the  estate  has  not,  thereafter,  an  attach* 
able  Interest  in  the  property.  Security  In- 
vettment  Co.  v.  LottridffC,  2  Unof.  489  (89 
N.  W.  298). 

Action  for  distribution  of  estate. 

Bight  of  action. 

187.  (1889.)  An  heir  or  devisee  of  an 
estate  cannot  maintain  an  action  for  distri- 
bution or  partition  until  the  debts,  allow- 
uieee,  and  expenses  sgalnst  the  estate  have 
been  paid  or  provided  for,  unless  he  give  a 
bond  to  pay  the  same.  Alexander  v.  Alexan- 
der, 26  Neb.  68  (41  N.  W.  1065);  (1890) 
Reekeway  v.  Waltemath,  28  Neb.  492  (44  N. 
W.  659). 

188.  (1902.)  A  judgment  recovered  by 
an  administrator  under  the  provisions  of 
section  2,  chapter  21.  Compiled  Statutes  of 
Nebraska,  Is  for  the  exclusive  benefit  of  the 
widow  and  the  next  of  kin  of  such  deceased 
person,  and  the  fact  that  the  administrator, 
in  his  petition  for  damages,  fails  to  name 
all  the  legal  beneficiaries  provided  for  In 
this  act.  will  not  bar  any  legal  distributee 
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not  named  in  his  petition  from  receiving  hts 
distributive  share  of  the  judgment  recoT- 
ered.  Oj/ater  v.  Relief  Department  of  CM- 
capo.  B.  A  Q.  R,  Co.,  65  Neb.  789  (91  N.  W. 
699;  59  L.  R.  A.  29X). 

189.  (1903.)  Where  lands  are  devised  to 
two  or  more  jointly,  one  of  the  devisees  may 
maintain  an  action  fon  the  partition  thereof 
against  the  executor  and  the  other  devisees, 
at  any  time  after  the  explratlon.pf  the  time 
for  filing  claims  against  the  estate,  although 
the  estate  has  not  been  settled  and  there  has 
been  no  decree  of  distribution,  provided  the 
personal  assets,  in  the  hands  of  the  execu- 
tor, are  sufficient  to  discharge  the  debts  of 
the  estate  and  the  charges  enumerated  in 
section  289,  chapter  23,  Compiled  Statutes. 
8tM<ik  V.  Whitcomb,  68  Neb.  784  (94  N.  W. 
1023). 

 Pleading. 

Sufficiency  of  petition  by  heir  for  dlstri* 
button  of  estate,  see  Detoent  and  DUtribu- 
tion,  f  52. 

190.  (1903.)  Brothers  and  children  of 
deceased's  brothers  and  sisters,  of  an  lutes* 
tate  are  not  prima  faoie  heirs  and  distrib- 
utees. They  must  allege  and  prove  the  same. 
Soreneen  v.  Soreruen,  68  Neb.  488  (94  N.  W. 
540). 

191.  (1882.)  A  petition  for  distribution 
of  an  estate  that  does  not  state  that  de- 
ceased was,  at  any  time,  domiciled  in  the 
state  does  not  state  a  cause  of  action.  Mink- 
ler  V.  Woodruff,  12  Neb.  267  (11  N.  W.  296). 

 Parties. 

192.  (1903.)  In  a  contest  between  rival 
claimants  seeking  to  establish  heirship  and 
have  distribution  of  the  esUte  of  a  decedent, 
the  administrator  of  such  estate  has  no  of- 
ficial interest.  As  the  representative  of  the 
deceased  person  he  Is  not  an  adverse  party 
to  any  of  the  claimants  In  the  controversy. 
Sorenten  v.  8ore»»en,  68  Neb.  600  (100  N. 
W.  980). 

193.  11904.)  Under  the  decedent  law  of 
this  state,  a  non-resident  who  claims  a  life 
Interest  In  lands  located  in  this  state,  by 
virtue  of  a  will  which  has  never  been  pro- 
bated in  the  courts  of  this  state,  is  not  a 
necessary  party  to  a  suit  asalnst  the  heirs 
at  law  of  the  decedent  to  subject  the  land 
to  payment  of  the  claims  of  creditors.  Coul- 
8on  V.  Salttman,  71  Neb.  495  (98  N.  W. 
105S). 

 Evidence. 

Proof  of  heirship,  see  Detcent  and  Distri- 
bution, H  54.  65. 


194.  (1903  )  Proof  of  heirsttlp  Is  not  con- 
fined to  the  records  of  the  probate  ccnin 
alone,  but  may  be  established  by  the  testi- 
mony of  any  one  who  knows  the  facts  con* 
Btftutlng  such  relation.  Jetter  v.  Lyon,  70 
Neb.  429  (97  N.  W.  596). 

196.  (1908.)  An  admission  that  the  pe- 
titioners for  distribution  are  brothers  and 
nephews  and  nieces  of  the  intestate,  and  are 
heirs  and  distributees  unless  a  person  named 
Is  proved  to  be  the  son  of  the  intestate,  la 
connection  with  a  general  denial  and  an  al- 
legation that  such  person  Is  the  son  of  the 
Intestate  and  is  sole  heir  and  distributee, 
does  not  relieve  the  petitioners  of  the  neces- 
sity of  making  a  prima  facie  case.  Boren- 
sen  V.  Sorensen,  68  Neb.  490  (98  N.  W.  837). 

196.  (1903.)  In  a  proceeding  for  the  dis- 
tribution of  the  estate  of  an  Intestate,  the 
administrator  Is  an  adverse  party,  and  where 
one  of  the  issues  between  rival  claimants  Is 
a  marriage  of  the  Intestate  with  a  third 
party,  the  testimony  of  snch  third  party  Is 
inadmissible  on  such  issue,  under  the  pro- 
Tlslons  of  section  329,  code  of  civil  proced- 
ure. Sorensen  v.  Sorensen,  68  Neb.  490  (9S 
N.  W.  837). 

—       Bight  to  open  and  close. 

197.  (1903.)  In  a  contest,  between  the 
parties,  for  distribution  of  an  estate  the 
right  to  open  and  close  rests  In  the  discre- 
tion of  the  court  Sorensen  v.  Sorensen^  68 
Neb.  490  (98  N.  W.  837). 

VI.  SAXBS  AND  C0BVEYANCB8 

UNDER  OBBER  OP  OOUBT. 

Sale  of  land  by  administrator  as  affecting 
dower,  see  Dower,  ||  30-36. 

Right  of  administrator  of  escheat  estate 
to  convey  title,  see  Escheat,  |S1,  2. 

Conveyance  to  admlnlstratop  as  fraudu- 
lent as  to  creditors,  see  Fraudulent  Convey- 
once*,  1316. 

Right  of  mortgagee  of  land  wrongfuUr 
sold  by  administrator,  see  Ifortgt^fea,  i  23. 

A.  When  Anthoriaed. 
Sale  of  land  under  provision  of  will,  see 

ante,  U67,  68. 

Necessity  of  order  of  court. 

198.  (1889.)  An  administrator  may  sail 
a  lease,  of  real  estate  for  a  term  of  twenty- 
five  years,  hdd  by  his  Intestate  as  personal 
property,  dnder  a  proper  order  from  the 
county  court,  without  obtaining  a  license 
therefor  from  the  district  court,  as  In  case 
of  the  sale  of  real  estate  for  the  payment  of 
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debts.  Mulloy  v.  KyJe,  26  Neb.  313  (41  N. 
W.  1117). 

199.  (1894.)  Vnaer  &  will  directing  the 
sile  of  certain  real  estate,  but  not  designat- 
ing tlie  seller,  executor  may  sell  without 
order  vt  court  Schroeder  v.  Wilcox,  39 
Neb.  136  (57  X.  W.  1031). 

Deteimination  of  necessity. 

200.  (1885.)  The  authority  to  grant  a 
liKDse  to  sen  real  estate  carries  with  It  the 
implied  power  to  determine  the  necessity 
for  such  sale  and  the  sufficiency  of  the  plead- 
ings presented  by  the  court  for  that  pur- 
pose. Trumble  V.  William*,  18  Neb.  144  (24 
N.  W.  716). 

Homestead  not  subject  to  sale. 

201.  (1»03.)  Where  tlUe  to  the  home- 
stead la  in  the  husband  at  the  time  of  his 
death.  Its  Talne  above  the  homestead  exemp- 
tion If  llaUe  for  the  satisfaction  of  claims 
duly  allowed  against  the  estate.  Perry  Live 
Slock  Commi*»ion  Co,  v.  Biggt,  4  Unof.  440 
(M  N.  W.  712). 

202.  (1904.)  A  homestead  of  less  value 
tbss  12,000  cannot  be  disposed  of  at  admin- 
istrator's sale  either  for  the  discharge  of  In- 
cnnbrances  thereon,  or  for  the  payment  of 
debts  ^Inst  the  estate  of  the  decedent,  and 
s  license  granted  by  the  district  court,  pur- 
porting to  authorize  such  a  sale  Is  absolutely 
TOid.  Tindan  v.  Peterton,  71  Neb.  160  (98 
N.  W.  688);  (1904)  BixJty  v.  Jewell,  72  Neb. 
755  (101  N.  W.  1026);  (1905)  Brandon  v. 
Jenaen.  74  Neb.  569  (104  N.  W.  1054). 

203.  (1904.)  Where  a  homestead  of  a 
deceased  exceeds  the  value  of  $2,000,  and  is 
w  sltnated  that  the  house  of  that  value 
cmoot  be  set  apart  fron^  the  residue,  the 
whole  tract  mvy  be  sold,  on  application  of 
the  administrator*  to  pay  estate  debts,  and 
the  sum  of  $2,000  Invested  at  interest  for 
the  use  of  the  widow.  Wardell  v.  Warden, 
71  Neb.  774  (99  N.  W.  674). 

203O.  (1908.)  A  homestead  of  less  value 
thaa  12,000  cannot  be  disposed  of  at  admin* 
Istrstor's  sale,  either  for  the  discharge  of  In* 
nunbrances  thereon,  or  for  the  payment  of 
debts  against  the  estate  of  the  decedent; 
snd  a  sale  of  the  homestead  under  a  license 
granted  by  the  district  court  purporting  to 
sDthorize  such  a  sale  is  absolutely  void. 
IToImes  v.  Maeon,  80  Neb.  448  (114  N.  W. 
406). 

203&.  (1908.)  The  provisions  of  section 
117,  chapter  23,  (Compiled  Statutes  1907, 
Apply  to  Irr^lar  administrative  sales,  but 
not  to  salea  that  are  absolutely  void;  and 


an  action  by  an  heir  to  quiet  his  title  to  the 
homestead  of  his  ancestor  may  be  main- 
tained at  any  time  wltbln  ten  years  after 
his  right  of  action  accrues,  or  the  attain- 
ment of  his  majority.  Holmes  v.  Mofon,  80 
Neb.  448  (114  N.  W.  606). 

204.  (19C6.)  The  sale  of  a  homestead  of 
a  value  less  than  $2,000,  by  an  administra- 
tor. Is  void.  Lyons  v.  Carr,  77  Neb.  883 
(110  N.  W,  70B). 

B.  Application  and  Order. 
Form  of  proceeding. 

206.  (1904.)  An  application  to  the  dis- 
trict court  by  an  executor  or  administrator 
for  license  to  sell  real  estate  Is  not  a  suit  in 
equity  but  a  special  statutory  proceeding. 
Bixhy  V.  Jewell,  72  Neb.  TS6  (101  N.  W. 
1026). 

Jorlsdlctlon. 

20«.  (1892.)  The  district  court  of  the 
county  In  which  letters  of  administration 
were  granted,  or  the  Judge  thereof  at  cham- 
bers, has  uclustve  original  Jurisdiction  to 
hear  the  petition:  of  an  administrator  for  a 
license  to  sell  real  property  for  the  payment 
of  the  debts  of  the  estate,  even  though  the 
lands  are  located  In  another  county.  Black 
V.  Royce.  34  Neb.  833  (62  N.  W.  676). 

Petition,  where  filed. 

207.  (1892.)  A  petition  for  license  to 
sell  real  estate  to  pay  the  debts  of  the  estate 
must  be  filed  In  the  office  of  the  clerk  of  the 
district  court  of  the  county  In  which  admin* 
istratlon  was  granted  tbouCh  the  lands  are 
located  In  another  county.  Slocfc  v.  Royce, 
34  Neb.  833  (52  N.  W.  676). 

Beqolsltee  of  order  to  ahow  eavssk 

208.  (1891.)  Where  it  Is  necessary  to 
sell  real  estate  of  decedent  to  pay  debts,  and 
an  order  Is  Issued  by  a  district  Judge  to 
show  cause  why  such  sale  should  not  be 
made  which  Is  properly  published  in  a  news- 
paper in  the  county,  shows  a  valid  sale 
thereof  and  the  purchaser  thereunder  ac- 
quired the  title  of  decedent  feller  «.  Amos. 
31  Neb.  438  (48  N.  W.  69). 

209.  (1892.)  It  is  not  necessary  to  state. 
In  an  order  to  show  cause  why  a  license 
should  not  be  granted  an  administrator  to 
sell  the  lands  of  his  intestate  to  pay  the 
debts  of  the  estate,  the  names  of  the  heirs, 
or  other  Interested  parties.  The  order  Is 
■uffldent  to  confer  Jurisdiction  over  the  pei^ 
son  If  it  directs  "all  persons  interested  in 
the  estate"  to  appear  at  the  time  and  place 
named  In  the  order.  8tack  v.  Royce,  84  Neb. 
833  (62  N.  W.  675). 
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Time  for  bearing. 

210.  (1902.)  Setting  the  day  of  hearing 
on  an  administratrix's  application  for  a  li- 
cense to  sell  real  estate  at  a  date  four  days 
short  of  the  required  six  weeks,  is  an  irreg- 
u'arliy  only  and  does  not  prevent  jurisdic- 
tion attaching  to  order  the  sale  nor  authorize 
a  collateral  attack  on  the  sale  and  proceed- 
ings. Haight  V.  Hayes,  3  XJnot.  587  (92  N. 
W.  297). 

Granting  order  pending  suit. 

211.  (1902.)  Because  litigation  Is  pend- 
ing Involving  the  title  to  one  of  several  par- 
cels of  real  estate  for  which  license  is  prayed 
by  an  administrator  to  sell  for  the  purpose 
of  paying  debts  owing  by  the  estate,  that 
fact  will  not  render  erroneous  an  order  of 
the  district  court,  otherwise  proper,  grant- 
ing a  license  to  sell  such  real  estate  for-  the 
purpose  mentioned.  Martin  v.  Aond't  E»- 
tate,  64  Neb.  868  (90  N.  W.  910). 

OraiLtlng^  Itoense  at  duunban. 

212.  (1901.)  An  order  or  license  to  an 
administrator  to  sell  real  estate  of  an  Intes- 
tate, granted  by  a  Judge  sitting  at  chambers, 
must  be  fined  In  the  office  of  the  clerk  of 
the  district  court  of  the  county  in  which 
letters  of  admlnistratloB  are  issued,  before 
the  administrator  Is  empowered  and  au- 
thorized to  sell  Buch  real  estate.  Feeder  v. 
McKinley-hanniTiif  Loam  d  Tnut  Co.,  61 
Neb.  892  (86  N.  W.  982). 

CeUateral  attack. 

213.  (1885.)  A  petition  for  license  to  sell 
real  property  for  the  payment  of  debts  of  an 
estate,  filed  in  the  court  having  exclusive 
original  jurisdiction,  and  which  was  acted 
upon  by  that  tribunal  and  treated  as  suffi- 
cient, la  not.  In  the  absence  of  fraud  or 
collusion,  subject  to  attack  in  a  collateral 
proceeding.  The  want  of  verification  of  a 
petition  is  not  an  element  of  jurisdiction  - 
Trumble  v.  WilHami,  18  Neb.  144  (24  N. 
W.  716). 

214.  (1894.)  Where  the  order  of  the  court 
required  publication  of  notice  of  an  applica- 
tion to  sell  real  property  to  be  made  In  a 
newspaper  designated  by  name,   It  was 

proper,  as  against  a  collateral  attack  upon 
the  order  finally  made,  to  show  by  compe- 
tent evidence,  independently  of  the  record, 
that  the  publication  was  in  fact  made  In 
strict  accordance  with  the  requirements  of 
the  said  order  of  the  court,  bchroeder  v. 
•Wilcox,  39  Neb.  186  (57  N.  W.  1031). 

-216.  (1894  )  When  an  administrator's 
petition  tor  authority  to  sell  real  property 
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of  the  decedent  for  the  payment  of  his  debts 
was  duly  filed  in  the  district  court  of  the 
proper  county  and  due  notice  of  such  appli- 
cation was  published  as  prescribed  by  the 
order  made  upon  the  presentation  of  such 
application,  the  district  court  obtained  such 
jurisdiction  of  the  subject  matter  for  the 
purposes  of  the  application  referred  to.  as 
that  its  judgment  or  order  is  not  subject  to 
attack  or  question  In  a  collateral  action. 
Schroeder  v.  Wilcox,  39  Neb.  136  t57  N.  W. 
1031). 

Beriew. 

Review  of  allowance  of  claims,  see  ante. 
§§  147-172. 

216.  (1886.)  When  an  administrator 
makes  application  for  a  license  to  sell  real 
estate,  and  a  sale  is  awarded  to  the  extent 
of  an  undivided  seven-eighths  interest,  and 
he  accepts  such  order  as  final  and  proceeds 
to  sell  the  seven-eighths,  reports  the  sale^ 
and  procures  a  confirmation  thereof  by  the 
district  court,  he  thereby  waives  his  right 
to  have  the  order  reviewed  by  proceedings 
in  error.  Saxon  v.  Cain,  19  Neb.  488  (26  N. 
W.  385). 

217.  (1895.)  An  order  of  the  district 
court  licensing  the  sale  by  an  administrator 
of  mortgaged  premises  for  the  payment  of 
debts  of  a  decedent  will  not  be  reversed 
where  the  proofs  fail  affirmatively  to  show 
that  such  order  was  Improper.  Watdoto  v. 
Beemer,  45  Neb.  626  (63  N.  W.  918). 

218.  (1902.)  An  application  to  a  district 
court  by  an  executor  or  administrator  for 
license  to  sell  real  property  Is  not  an  "ac- 
tion in  equity"  within  the  purview  of  sec- 
tion 675,  code  of  civil  procedure.  Hence  a 
final  order  made  in  such  a  proceeding  Is  re- 
viewable only  by  petition  In  error.  Pocm- 
anecker  v.  Bntennann,  64  Neb.  409  (  89  N. 
W.  1033). 

219.  (1904.)  In  a  statutory  proceeding 
for  a  license  to  sell  real  estate  by  an  admin- 
istrator or  executor,  where  no  motion  for  a 
new  trial  is  filed  In  the  court  below,  will, 
on  error  proceeding^  examine  the  sufficiency 
of  the  pleadings  to  sustain  the  JudgmenL 
Bixhy  V.  Jewell,  72  Neb.  766  (101  N.  W. 
1026). 

220.  (1904.)  In  the  conduct  of  proceed- 
ings for  the  sale  of  real  estate  for  the  pay- 
ment of  debts  of  a  deceased  person,  the  prin- 
cipal duty  of  a  district  court  is  to  consore 
the  estate,  and  its  orders  and  Judgments  to 

never  unless  they  appear  to  have  been  mla- 
taKeuly  luaue,  or  oidciose  an  uuuuc;  ui  u^d- 
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creUoD  unjustly  InJnriouB  to  a  p»rty  In  In- 
tenst  In  re  Ettate  of  Parker,  72  Neb.  601 
(101  N.  W.  233). 

C.  Sale. 

Vfttnn  of  aalo. 

221.  (1894.)  A  aaie  of  real  estate  of  aa 
Intestate  made  bj  bU  admlnlstmtor  iu  pur- 
snince  of  an  order  of  ttae  district  court  Is 
ft  judicial  sale.  Maul  v.  Hellman,  39  Neb. 
322  (58  N.  W.  112). 

Adminlstrator'B  bond  for  sale. 

222.  (1885.)  An  administrator  who  has 
not  preTiousIy  given  a  aafflcient  bond,  upon 
obtaining  a  license  for  the  sale  of  real  es- 
tate must  aecute  a  bond  to  ttae  Judge  of  ttae 
district  court,  with  sufficient  sureties,  to  ac- 
count for  all  the  proceeds  of  the  sale,  etc. 
McCiay  v.  Foxicorthv,  18  Neb.  296  (25  N. 
W.  86). 

223.  (1835.)  When  a  bond  to  account 
tor  the  proceeds  of  a  sale  was  not  given  be- 
fore tbe  sale,  the  administrator  will  be  re- 
quired to  execute  a  bond  with  sufficient 
nretles  In  double  tbe  amount  of  money  to 
be  derived  from  the  sale,  within  twenty 
dajs,  or  In  case  of  default  that  tbe  sale  be 
set  aside.  McClav  v.  Foxtcorthy,  18  Neb. 
395  (  25  N.  W.  86). 

224.  (1904.)  A  s&le  of  lands  by  an  ad- 
ministrator is  not  void  because  the  bond 
siven  was  not  ai4>roved  by  the  Judge  of  the 
district  court  Melcher  v.  SckuUer,  6  Unof. 
445  (98  N.  W.  1062). 

Failure  to  appoint  guardian  ad  litem. 

225.  (1885.)  Tbe  failure  to  appoint  a 
guardian  ad  litem  for  minor  heirs  of  an  es- 
tate wUt  not  affect  the  validity  of  a  sale  of 
real  estate  by  an  administrator  for  the  pay- 
ment of  debts  of  the  estate.  UcClay  v.  Fox- 
Kortky,  18  Neb.  295  (25  N.  W.  86). 

Porduae  by  administrator. 

226.  (1901.)  When  an  administrator  is 
aathorized  to  sell  real  totate  belonging  to 
tbe  estate  he  represents,  he  is  prohibited  by 
statute,  in  making  a  sale,  from  either  di- 
rectly or  indirectly  becoming  a  purchaser, 
in  bis  individual  right,  of  the  prDi>erty  so 
scld  by  him  as  such  administrator,  yeeder 
t.  MeKinJejf-Lanning  Loan  d  Truat  Co.,  61 
Neb.  892  (  86  N.  W.  982). 

227.  (1901.)  The  statute  declaring  a  pur- 
chase of  land  by  an  administrator  at  his 
own  sale  to  be  void  should  be  construed  to 
mean  voidable  only.  VeeOer  v.  McKinlev- 
Laitnlng  Loan  d  Tnut  Co.,  61  Neb.  892  (86 
N.  W.  982). 
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228.  (1903.)  Where  an  administrator  be- 
comes  the  purchaser  at  his  own  sale  of  the 
lands  of  his  intestate,  and  applies  the  pro- 
ceeds in  payment. of  tbe  debts  of  the  estate, 
in  an  action  by  the  heirs  to  set  aside  such 
sale  they  are  not  required  to  offer  to  reim- 
burse him  for  the  purchase  price,  where  it 
appears  that  the  rents  and  profits  in  his 
hands,  accruing  since  the  sale,  exceed  tbe 
amount  of  his  disbursements  on  the  venture. 
Cole  V.  Boyd,  68  Neb.  146  (93  N.  W.  1003  >. 

229.  (1906.)  The  sale  of  estate  property 
to  tbe  administrator  is  voidable  only  and  an 
affirmance  thereof  by  the  heirs  will  be  Im- 
plied by  an  unreasonable  delay  to  disaffirm. 
Mccreary  V.  Oreighton,  76  Neb.  179  (107  N. 
W.  240). 

Title  and  rights  of  purchaser. 

230.  (1894  )  Where  at  a  sale  of  realty 
by  an  administrator  Is  bid  In  by  one  and  be 
has  personal  notice  of  the  application  to 
confirm  the  sale,  and  no  appearance  or  ob- 
jection is  made  to  such  confirmation,  such 
purchaser  cannot  be  heard  to  complain  that 
the  administrator  had  agreed  to  pay  off  cer- 
tain liens  on  the  property.  Maul  v.  Hell- 
man,  39  Neb.  322  (58  N.  W.  112). 

230a.  (1890.)  Where  a  conveyance  is 
made  In  pursuance  of  an  apparent  authority 
la  a  will,  a  stranger  flndtng  the  chain  of 
title  on  the  record  full  and  complete  in  the 
last  grantee,  and  having  no  notice,  actual  or 
constructive,  of  secret  infirmities  therein, 
will  be  protected  if  he  purchase  or  loan 
money  on  the  strength  of  such  title.  Vam- 
plew  V.  Chamber*,  29  Neb.  83  (45  N.  W. 
268). 

231.  (1897.)  Where  the  record  of  a  pro- 
ceeding, which  resulted  in  a  district  court's 
licensing  an  administrator  to  sell  the  lands 
of  his  intestate,  discloses  that  such  Intestate 
left  a  widow,  this  is,  of  itself,  notice  to  a 
pun^aser  at  such  sale  of  such  widow's 
dower  estate  in  such  lands.  Motley  v.  Mot- 
ley. 53  Neb.  375  (73  N.  W.  738;  68  Am.  St. 
Rep.  608). 

232.  (1897.)  A  sale  of  lands  by  an  ad- 
ministrator to  pay  the  debts  of  his  Intestate 
Is  a  Judicial  sale,  and  the  doctrine  of  caveat 
-emptor  applies  to  a  purchaser  thereat  Mot- 
ley V.  Motley,  63  Neb.  375  (73  N.  W.  738;  68 
Am.  St.  Rep.  608). 

233.  (1901.)  A  subsequent  purchaser  or 
mortgagee  of  real  estate  sold  by  an  admin- 
istrator is  chargeable  with  notice  of  what 
is  contained  in  the  public  records,  evidenc- 
ing the  chain  of  title  through  wtalcta  the 
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party  claims,  and,  wft^  all  informatloii  Im- 
parted thereby;  and  where  such  records 
make  it  apparent  that  an  administrator.  In 
violation  of  law,  was  Indirectly  the  pur- 
chaser  of  the  property  at  such  sale,  and  to 
whom  the  property  was  Immediately  trans- 
ferred, or  where  the  facts  are  Bufflcient  to 
put  an  ordinarily  prudent  man  on  Inquiry, 
such  subsequent  purchaser  or  mortgagee  Is 
not  a  good-faith  grantee,  tor  value,  and  with- 
out notice  of  the  Infirmity  In  the  title  held 
by  his  grantor.  Teeder  v.  McKintey-Lan- 
ning  Loan  Truat  Co^  61  Neb.  892  (86  N. 
W.  982). 

234.  (1903.)  The  rule  of  caveat  emptor 
applies  to  purchasers  or  mortgagees  of  prop- 
erty from  trustees,  executors  or  other  per- 
sons acting  in  fiduciary  capacities.  Nearj/ 
V.  Heary,  70  Neb.  319  (97  N.  W.  302). 

236.  (1903.)  The  fact  that  a  stock  of 
hardware  belonging  to  an  estate  Is  alleged 
to  have  been  traded  by  the  plaintiffs,  as  ex- 
ecutors, for  real  estate,  does  not  prevent  the 
vendees  getting  title  to  the  hardware  stock 
delivered  to  them  by  the  executors.  Edney 
V.  Baum,  70  Neb.  159  (97  N.  W.  252). 

lilabllity  of  purchaser. 

236.  (1894.)  A  person  by  becoming  a 
purchaser  of  property  sold  at  a  judicial  aale 
becomes  a  party  to  the  proceeding  under 
which  such  sale  is  made,  and  may  be  com- 
pelled by  the  court  In  which  the  proceeding 
is  pending  to  complete  bis  purchase.  Maul 
V.  Bellman.  39  Neb.  322  (58  N.  W.  112). 

237.  (1903.)  The  purchasers  of  goods 
from  executors,  having  got  title  to  the  goods, 
are  liable  to  an  action  for  damages  by  rea- 
son of  fraud  used  in  getting  the  goods,  if 
the  executors  elect  to  affirm  the  contract 
and  sue  for  such  damages.  Ednejf  v.  Baum, 
70  Neb.  159  (97  N.  W.  252). 

Estoppel  to  deny  validity  of  sale. 

238.  (1899.)  An  executor  who  attempts 
to  transfer  the  entire  estate  In  land  to  a 
third  person,  who  executes  a  mortgage 
thereon,  and  uses  the  proceeds  for  the  ben- 
efit of  the  estate,  is,  as  a  devisee,  estopped 
from  denying  that  title  passed  by  the  con- 
veyance, or  that  the  mortgage  is  valid.  And 
in  such  case  the  estoppel  Is  binding  upon 
the  creditors  of  such  devisee.  ArHnffton 
State  Bank  v.  Paulten,  69  Neb.  94  (80  N. 
W.  263). 

239.  (1899.)  Executors  who  have  made 
conveyances  In  violation  of  the  terms  of  the 
will  under  which  they  are  administering  an 
estate,  are  not  estopped  In  their  representsr 


tlve  capacity  from  denying  that  the  convey- 
ances are  invalid,  and  that  they  do  not 
transfer  the  title  or  interest  of  the  devisees. 
Arlington  State  Bank  v.  Paulsen,  69  Neb. 
94  (80  N.  W.  263). 

Batlfleatioii. 

240.  ( 1901.)  Where  an  administrator 
transfers  a  note,  past  due,  belonging  to  the 
estate  without  an  order  of  the  county  court, 
and  receives  ther^r  the  full  amount  due 
thereon,  and  such  transfer  Is  afterward  ap^ 
proved  and  confirmed  by  the  county  court, 
the  transferee  takes  a  good  title,  which 
dates  from  the  time  of  the  transfer.  Holt 
V.  Rtttt'Owen  Lumber  Co.,  2  Unof.  170  (96 
N.  W.  613). 

Oeaflxmation. 

241.  (1886.)  In  proceedings  for  the  cou- 
flrmatlon  of  a  sale  made  by  an  administra- 
tor up<m  a  license  prevtonsly  granted  it  is 
the  duty  of  the  court  to  confirm  the  sale 
and  order  the  execution  of  conveyances  to 
the  purchaser.  If  it  appears  that  the  salo 
was  legally  made  and  fairly  conducted,  and 
that  the  sum  bid  was  not  disproportionate 
to  the  value  of  the  property.  Saxon  v.  Cain, 
19  Neb.  488  (26  N.  W.  385). 

Setting  aside,  and  resale. 

242.  (1892.)  Where  it  Is  claimed  that  an 
administrator's  sale  of  real  estate  which  has 
been  confirmed,  and  a  deed  executed,  was 
fraudulent,  the  facts  constituting  the  alleged 
fraud  should  be  set  forth  in  a  petition  sworn 
to  positively.  Lander  v.  Abrahamaon,  34 
Neb.  663  (52  N.  W.  571). 

243.  (1905.)  Where  after  a  sale  of  prop- 
erty by  an  administrator,  but  before  con- 
firmation, a  larger  offer  was  received  from 
a  responsible  bidder,  the  court  properly  sec 
aside  the  sale  and  ordered  a  resale.  Rohlff 
V.  Estate  of  Snyder,  73  Neb.  624  (103  N.  W. 
49). 

 By  heir  on  attaining  majority. 

244.  (1903.)  A  decree,  in  a  proeeedinff 
by  the  administratrix  for  leave  to  omvey 
land  In  carrying  out  a  contract,  made  by 
the  decedent,  to  which  the  minor  heir  was 
not  made  a  party,  will  not  be  set  aside  or 
vacated  nor  the  vendee's  title  disturbed  at 
the  instance  of  such  heir,  upon  becoming  of 
age,  there  being  no  defenae  made  at  the 
hearing.  Bolmet  v.  Columbia  Nat.  Bank,  4 
Unof.  893  (97  N.  W.  26). 

245.  (1903.)  Where,  In  an  action  by  an 
administrator  for  authority  to  carry  out  a 
contract  by  decedent  to  omvey  real^,  a 
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decree  finding  that  due  legal  notice  had 
been  given  to  all  parUes  interested,  and 
ordering  the  conveyance  to  be  made,  and  in 
cue  of  failure  the  decree  Itself  shoald  have 
the  effect  of  a  conveyance,  a  minor  heir  who 
was  not  made  a  party  Is  not  affected  by  the 
decree.  Holmea  v.  Columbia  Nat.  Baftfc.  4 
Unof.  893  (  97  N.  W.  16). 

Collateral  attack. 

246.  (1886.)  Titles  to  real  property  ac- 
quired under  proceedings  of  courts  having 
Julidietton  cannot  be  attached  In  collateral 
proceedings.  Tntrnftle  v.  WiUiamt,  18  Neb. 
144  (  24  N.  W.  716). 

247.  (1887.)  Where  an  executor  flies  a 
petition  la  the  proper  court  for  license  to 
tell  real  property  belonging  to  the  esUte  of 
the  testator,  and  the  belra  and  devisees 
sign  a  waiver  of  notice  and  enter  an  appear- 
ance In  the  case,  or  are  duly  served  with 
notice,  such  notice  wlH  continue  until  the 
driits  mentioned  in  the  petition  are  paid 
\fr  the  sale  of  the  real  property  described 
flteieln,  and  a  purchaser  under  a  license 
lasned  on  such  petition,  who  has  paid  the 
pnrdiase  price,  the  same  being  appUed  to 
the  payment  of  the  debts  against  the  estate 
of  the  testator,  and  the  sale  having  been 
confirmed  and  a  deed  made  to  such  pur- 
chaser, may  rely  upon  the  tlUe  so  acquired 
as  against  collateral  attack  from  the  heirs 
and  devisees  of  such  tesUtor.  Beymottr  v. 
Rickettt.  21  Neb.  240  (31  N.  W.  781). 

248.  (1*02.)  Jurisdiction  having  attached 
m  a  proceeding  for  sale  of  real  esUte  by  an 
administratrix,  the  fact  that  no  claims  were 
ever  filed  or  allowed  against  the  decedent's 
estate  cannot  be  advanced  In  a  collateral 
proceeding  to  show  the  sale  was  void. 
flovM  V.  Hayet,  3  Unof.  687  (92  N.  W.  297). 

VH.  ACTIONS. 

Dlsdiarge  of  administrator  as  abt^tement 
•f  action,  see  Abatement  and  Revival,  I  23. 

Right  to  sue  for  causing  death  of  dece- 
dent, see  Death,  If  13-16. 

Action  against  executor  to  set  aside  trans- 
fer as  fraudulent  by  Inteatate,  see  Fraudii- 
lent  Conveyance*,  i  360. 

Cannot  maintain  partition,  see  Partition, 
110; 

ActlMi  against  represenUtlve  of  deceased 
partner,  see  PortnersJii?.  I  279. 

Jurisdiction  of  action  for  specific  perform- 
ance of  contract  by  heir,  see  Specific  Per- 
f orsumce,  i  87. 
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DlsqualiflcaUon  of  administrator  as  wit- 
aess,  see  Witneetes.  S|  99-101. 

Heir  as  representative  of  deceased  person 
to  dlaquallfy  witness,  see  Witneaaet,  1 73. 

Competency  of  witness  to  testify  against 
deceased  person,  see  Witnestet,  H  66-126. 

Who  is  representative  of  deceased  person 
as  going  to  qualification  or  competency  of 
witness,  see  Witnettea,  II  73-76. 

Jurisdiction. 

249.  (1890.)  District  court  has  Jurisdic- 
tion- where  an  action  is  brought  to  recover 
property  received  by  distributees  of  any 
estate  liable  for  d^ts  under  subdivision  10, 
section  267,  chapter  23,  Compiled  Statutes. 
Horat  V.  Mccormick  Co.,  30  Neb.  668  (46  N. 
W.  717). 

260.  (IMS.)  The  district  court  la  not  de- 
prived of  jurisdiction  In  an  action  by  cred- 
itors of  an  estate  against  the  administratrix 
thereof  and  the  county  Judge  for  an  account- 
ing of  the  estate  property  because  plaintiff 
might  have  moved  to  relax  the  costs  In  the 
county  court,  or  brought  an  action  on  the 
bond  of  the  administratrix,  or  sued  to  re- 
cover the  sUtutory  penalty  for  taking  illegal 
fees.  McOlave  v.  FitxgeraJd,  67  Neb.  417 
(93  N.  W.  692). 

251.  (1903.)  ^Tiere  a  suit  In  equity  is  to 
be  regarded  as  part  of  the  proceedings  for 
settlement  of  the  estate  of  a  deceased  per- 
son. It  must  be  brought  In  the  county  court, 
which  has  exclusive  original  Jurisdiction  of 
such  matters.  Youngaon  v.  Bond,  69  Neb. 
356  <9&  N.  W.  700). 

262.  (1906.)  The  district  courts  of  this 
state  have  Jurisdiction  in  cases  invoMng 
the  ownership  of  property  held  in  trust, 
though  in  the  posession  of  and  claimed  by 
the  administrator  of  the  estate  of  a  de- 
ceased person.  Adama  v.  Dennta,  76  Neb. 
682  (107  N.  W.  866). 

Sight  of  action  by  admlniatrator. 

253.  (1888.)  Where  a  brakeman  in  the 
employ  of  a  railroad  company  running  be- 
tween points  In  Nebraska  and  Kansas,  la 
killed  while  so  employed  In  Kansas,  his  ad- 
ministratrix, appointed  In  Nebraska,  may 
maintain  an  action  for  damages  in  the  courts 
of  this  state.  Miaaouri  P.  R.  Co.  v.  Lev>ia, 
24  Neb.  848  (40  N.  W.  401;  2  L.  R.  A.  67n). 

264.  (1889.)  Under  section  202  of  chap- 
ter 23  of  Compiled  Statutes,  an  administra- 
tor of  an  Intestate's  estate  may  maintain  an 
action  of  ejectment  for  the  recovery  and 
possession  of  real  property  for  the  necessary 
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purposes  of  administration.  Dundat  v.  Car- 
«n,  27  Neb:  634  (43  N.  W.  399). 

256.  (1894.)  An  administrator  may 
maintain  ejectment  against  the  grantees  of 
his  decedent's  heirs.  Hla  possessory  inter- 
est Is  sufficient  to  maintain  such  action. 
Carson  V.  DunOas,  39  Neb.  603  (58  N.  W. 
141). 

256.  (1899.)  An  administrator  cannot 
maintain  a  suit  under  the  provisions  of  sec- 
tion 211,  chapter  23,  entiUed  "Decedents" 
(Comp.  Stats.  1897) .  unleas  there  are 
debts  of  the  deceased  to  be  paid  and  in- 
aufficlent  assets  to  discbarge  them,  and, 
ordinarily,  the  claims  must  have  been  al- 
lowed or  adjudicated  against  the  estate. 
Bofmann  v.  Tucker,  68  Neb.  467  (78  N.  W. 
941). 

267.  (1903.)  The  personal  representa- 
tive of  a  deceased  vendor  may  maintain  a 
salt  for  specific  performance  of  the  contract 
under  section  336a,  chapter  28,  Compiled 
Statutes  1901.  8oU  v.  AnOenon,  67  Neb. 
103  (98  N.  W.  206). 

258.  (1906.)  Under  a  oontouit  of  mem- 
bership in  the  relief  department  of  the 
Chicago,  Burlington  ft  Quincy  Railroad 
Company,  which  provided  that  the  receipt 
of  benefits  by  the  beneficiary  should  bar  all 
actions  for  damages  arising  from  the  death 
of  the  member,  the  beneficiary,  after  recelr- 
Ing  the  bmeflt  provided  for  In  the  oertlfl- 
£ate  of  membership,  cannot  maintain  an 
action  to  recover  damage  for  herself  caused 
by  such  death;  but  the  receipt  of  such 
benefit  will  not  bar  her  action  as  adminis- 
tratrix of  the  estate  of  the  deceased  for  the 
benefit  of  her  minor  children.  Ohieoffo,  B. 
d  Q.  R.  Co.  V.  HetOy,  76  Neb.  786  (107  N.  W. 
1006). 

Continuation  of  litigation  after  death  of 
party. 

259.  (1898.)  Where  a  party  dies  after 
Judgment  has  been  rendered  against  him, 
the  administrator  of  his  estate  may  prose- 
cute error  without  procuring  an  order  re- 
viving the  action  in  his  name.  Webtter  v. 
City  of  Hattingt,  66  Neb.  246  (76  N.  W. 
665). 

260.  (1902.)    An  administration  of  the 

estate  In  accordance  with  law  must  be  pro- 
cured, if  it  Is  desired  to  carry  on  the 
litigation  after  defendant  dies  intestate. 
Buck  V.  HOffeboom,  63  Neb.  672  (88  N.  W. 
857). 
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Bight  of  special  administrator  to  def  aid. 

261.  (1882.)  A  special  administrator  has 
authority  in  a  proper  case  to  appear  and 
defend  an  action  against  the  estate.  Such 
power  Is  to  be  Inferred  from  the  authority 
to  bring  and  maintain  sulU;  but  his  powers 
cease  upon  the  appointment  and  Qualifica- 
tion of  a  general  administrator.  Omfmon  v. 
Richards,  13  Neb.  383  (14  N.  W.  159). 

Effect  of  eeaiation  of  authority  pending 
■uit. 

262.  (1886.)  Where,  from  any  cause,  the 
powers  of  an  administrator  cease,  an  action 
commenced  by  him  will  not  therefor« 
lapse;  but  upon  the  appointment  of  a  new 
administrator  the  prosecution  of  the  acUon 
will  proceed.  Burlim/ton  A  Jf.  R.  R.  Co,  v. 
Crockett,  l?  Neb.  670  (24  N.  W.  219). 

263.  (1901.)  An  acUon  does  not  abate 
by  the  removal  of  an  administrator  as 
party  plaintiff  during  its  pendency.  Bdneg 
V.  Bourn,  2  Unof.  178-  (96  N.  W.  167). 

Defenses  against  executor  or  administrator. 

264.  (1902.)  Defendant  was  not  es- 
topped from  asserting  his  title  to  land  for 
having  received  his  pro  rata  share  of  rents 
and  profits  collected  by  the  admlnlstraton 
who  took  possession  of  such  land  supposing 
It  to  be  that  of  the  intestete,  he  being  at 
the  time  in  a  distant  sUte.  and  there  being 
nothing  In  the  record  to  connect  him  with 
knowledge  that  the  rents  wen  derived  from 
land  to  which  he  claimed  title.  Deekor  v. 
Decker,  64  Neb.  239  (89  N.  W,  796). 

265.  (1903.)  An  account  need  not  be 
prosented  to  and  allowed  by  the  probate 
court  In  order  to  enUtle  the  holder  to  plead 
It  as  payment  upon  a  note  made  to  a  party 
since  deceased,  provided  the  deceased  in  his 
lifetime  agreed  that  the  account  should  be 
credited  as  a  payment  on  the  note.  Porker 
V,  Wellt,  68  Neb.  647  (94  N.  W.  717). 

Bight  of  administrator  to  waive  defSnse. 

266.  (1902).  An  adminUtiator  cannot 
waive  the  defense  of  non-claim  to  the  preju- 
dice of  his  estate,  either  by  agreement 
wiUi  the  claimant  or  by  neglecting  to  plead 
such  defense.  Estate  of  Fitzgerald  v.  Firtt 
ifat.  Bank  of  Chariton,  64  Neb.  260  (89  N 
W.  813). 

Election  of  defenses. 

267.  (1902.)  Defenses  to  a  petition  for 
distribution  under  a  will  which  allege  that 
the  cross-peUtioner  was  omitted  by  mis- 
take from  the  wUl  and  also  that  she  is  pro- 
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Tided  tor  In  the  third  clause  ot  the  will, 
tre  iDcmulstent,  and  a  mle  of  the  oonntr 
oonrt  requiring  an  election  on  which  of 
theae  defeases  the  cross-petitioner  will  pro- 
ceed Is  fully  warranted.  Botlinffer  v.  Knox, 
3  Unof.  811  (92  N.  W.  994). 

nme  to  rae  and  llmitationa. 

268.  (1900.)  Where  a  claim  agalnet  the 
estate  of  a  deceased  person  Is  properly  pre- 
sented for  examination  and  allowance  within 
the  time  limited  by  order  of  the  probate 
eonrt.  It  Is  not  barred  even  though  action 
thereon  be  not  taken  until  aiter  the  time 
mentioned  In  such  order  for  the  presenta- 
tion of  claims  against  such  estate.  ScAo- 
herg  V.  McDonalOt  60  Neb.  493  (83  N.  W. 
737). 

■m9.  (1901.)  An  action  to  foreclose  a 
mortgage  on  the  death  of  the  mortgagor 
is  not  a  suit  to  recover  money  only  and  not 
vlthln  the  prohibition  of  section  227.  chap- 
ter 23,  Compiled  Statutes  1899.  National 
Life  Ins.  CO.  «.  Fitzgerald,  61  Neb.  692  (86 
N.  W.  948). 

270.  (1903.)  A  claim  against  a  decedent's 
estate  for  a  liability  of  decedent  as  a 
stockholder  In  an  Insolvent  corporation, 
does  not  become  absolute  so  as  to  start  the 
miming  of  the  limitation  of  the  time  within 
wUdi  It  could  be  filed  in  the  probate  court, 
tnttll  it  has  been  reduced  to  judgment  In 
the  district  court.  Bazlett  v.  Estate  Of 
SMkely,  70  Neb.  613  (97  N.  W.  808). 

271.  (1905.)  The  proTlsloBB  of  section 
117,  chapter  23.  Compiled  Statutes  1903, 
apply  to  Irregnlar  admlnlstratire  sales,  but 
not  to  sales  that  are  absolutely  void.  Bran- 
Am  «.  /ensen,  74  Neb.  569  (104  N.  W.  1064). 

272.  (1906.)  Section  117.  chapter  23, 
Compiled  Statutes,  providing  for  limitation 
of  actions  against  administrator,  applies 
only  to  Irr^ular  and  not  void  sales.  Lyons 
V.  Can,  77  Neb.  883  (UO  N.  W.  706). 

273.  (1878.)  Where  a  defendant  dies 
pending  an  action  against  him  the  executor, 
administrator,  or  heir,  may  be  admitted  to 
defend  the  action.  HHUette  v.  Morrison,  7 
Neb.  S6S. 

274.  (1896.)  Generally,  an  action  to  re* 
mer  a  debt  payable  to  a  deceased  Intes- 
tate must  be  brought  by  the  administrator 

the  estate.  Cox  v.  teazel,  49  Neb.  343 
(68  N.  W.  483). 

275.  (1902.)  Where  a  claim  gainst  an 
•state  has  been  assigned  after  filing,  it 


may  be  prosecuted  In  the  name  of  the 
person  by  whom  It  was  filed.  Bstate  of  Fitu- 
gerald  v.  Vnion  Savings  Bank,  65  Neb.  97 
(90  N.  W.  994). 

 Bubetitution  of  heir. 

276.  ( 1 901 . )  Where  an  admlnlatrator 
settles  matters  in  litigation  in  a  manner 
prejudicial  to  an  heir,  such  heir  may  t>e 
substituted  as  plaintiff.  Tecumseh  Nat.  Bank 
V.  MeG^e,  61  Neb.  709  (86  N.  W.  949). 

277.  (1901.)  Where,  during  the  proceed- 
ings In  an  action  to  reoover  a  debt  alleged 
to  be  due  an  estate,  the  trial  court,  on 
application  of  an  heir  at  law,  sets  aside  an 
order  of  dismissal  made  at  the  same  term, 
on  a  stipulation  entered  Into  by  the  ad- 
ministrator and  the  defendant,  and  permits 
the  heir  at  law  to  be  substituted  plaintiff 
and  prosecute  the  action  In  her  own  name 
and  right  for  her  Interest  In  the  subject 
matter  of  the  litigation,  and  the  evidence 
upon  such  bearing  has  not  been  preserved 
in  a  bill  of  exceptions,  the  presumption  Is 
that  there  was  snfflclent  evidence  to  sup- 
port the  finding  and  order  made  by  the 
trial  court  on  such  hearing.  Tecumseh  Nat. 
Bank  V.  MoOee,  61  Neb.  709  (86  N.  W.  949). 

 Action  by  heirs  alone. 

278.  (1896.)  An  action  brought  to  re- 
o>Ter  a  debt  payable  to  a  deceased  person 
cannot  be  maintained  by  the  helra  at  law, 
unless  there  be  no  demands  agalnat  their 
decedent  ancestor  and  there  has  been  no 
administration  or  the  administration  has 
been  closed.  Cox  v.  Ywxet,  49  Neb.  343  (68 
N.  W.  483). 

279.  (1904.)  The  heirs  of  an  Insolvent 
estate  cannot  prosecute  an  action  In  their 
Individual  capacity  to  recover  newly  dls* 
covered  assets  of  the  estate  until  the  debts 
and  costs  of  administration  have  been  paid. 
Sharp  V.  Citizens  Bank  of  Stanton,  70  Neb. 
758  (  98  N.  W.  60). 

280.  (1907.)  A  suit  In  equity,  brought 
to  recover  money  due  an  estate  of  a  de- 
ceased person  alleged  to  be  held  In  trust 
by  defendants,  cannot  be  maintained  by  the 
heirs  or  devisees  before  the  administration 
of  the  estate  Is  terminated  In  the  county 
couriu  Prusa  v.  Everett,  78  Neb.  260  (110 
N.  W.  568).  [Overruled  on  rehearing.  78 
Neb  251.] 

281.  (1907.)  When  all  the  debts  and 
charges  against  an  estate  of  a  decedent 
have  been  paid,  nothing  remaining  but  the 
formal  statutory  proceedings  to  settle  the 
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estate,  and  the  admiDtatraior  de  boni»  non 
refuses  to  bring  an  action  to  recover  assets 
of  the  estate,  the  only  heir  at  law  and  bene- 
ficiary under  the  will  may  maintain  such 
action  in  equity,  making  the  administrator 
de  boni»  non  a  party.  Pruta  v.  Everett,  78 
Neb.  261  (113  N.  W.  571). 

Appearance. 

2S2.  (1900.)  When  an  administrator  ap- 
pears in  a  case  InTolviog  the  allowance  of 
a  claim  against  the  estate,  and  asks  leave 
to  have  the  order  of  allowance  vacated  and 
leave  to  defend,  and  appeals  from  the 
judgment  of  allowance,  such  action  will  be 
a  general  appearance  In  tbe  case  and  the 
court  thereby  obtalos  Jurisdiction.  Dredla 
V.  Baache,  60  Neb.  655  (83  N.  W,  916). 

Pleading. 

283.  (1893.)  After  the  revival  of  an 
action  in  the  name  of  tbe  executrix  of  plain- 
tiff an  answer  was  filed  In  which  the 
original  plaintiff  was  designated,  but  tbe 
answer  showed  that  it  was  Intended  as  an 
answer  to  tbe  petition  of  the  executrix  and 
It  was  filed  in  that  case.  No  motion  was 
made  to  strike  it  from  tbe  flies.  Held,  That 
this  was  not  a  fatal  defect  to  the  answer. 
WilKamt  V.  Bikenbarjf,  36  Neb.  478  (64  N. 
W.  862). 

284.  (1902.)  An  allegation  that  the  ex- 
ecutors of  the  estate  of  the  payee,  by  virtue 
of  the  authority  la  them  vested,  sold  and 
assigned  the  note  in  question  to  the  plaintiff 
for  a  full  and  valuable  consideration,  is  suffi- 
cient to  raise  the  presumption  of  a  valid 
sale,  and  tbat  thereafter  neither  the  estate 
nor  the  execntors  had  any  Interest  In  the 
note  or  the  mortgage  security.  Quthrie  v. 
Treat,  66  Neb.  415  (92  N.  W.  696;  103  Am. 
St.  Rep.  718). 

285.  (1893.)  After  the  reversal  of  a 
Judgment  the  ptafhtlff  died  and  the  cause 
was  revived  In  the  name  of  the  present 
plaintiff,  who  recited  In  her  petition  that 
she  was  the  widow  and  the  executrix  of  the 
original  plaintiff,  and  alleged  matters  in 
controversy  between  defendant  and  the 
original  plaintiff.  Beld,  Sufficient  to  show 
that  she  was  suing  in  her  representative  and 
not  In  her  Individual  opacity.  Williams  v. 
Bikenbarjf,  36  Neb.  478  (54  N.  W.  862). 

286.  (1903.)  In  an  action  by  tbe  per- 
sonal representative  of  a  deceased  vendor, 
for  specifle  performance  of  a  contract,  tha 
allegations  in  tbe  pleadings  are  binding 
upon  all  persons  interested  in  the  estate,  m 


the  absence  of  fraud  abd  collusion.  8ott  v. 
Anderson,  67  Neb.  103  (93  N.  W.  205). 

287.  (1903.)  An  allegation  by  a  personal 
representative  in  a  suit  for  sitedflc  per- 
formance of  a  land  contract,  that  the  prop- 
erty is  a  homestead,  is  for  the  benefit  of  the 
heirs  and  cannot  be  aalA  to  prejudice  them. 
Solt  V.  Anderson,  67  Neb.  103  (98N.W.205>. 

Variance. 

288.  (1899.)  There  is  a  variance  be- 
tween allegations  that'  claims  were  allowed 
against  an  estate  and  proof  that  the  claims 
were  presented  but  not  adjusted.  Hofmann 
V.  Tucker,  58  Neb.  457  (78  N.  W.  941). 

Instructions. 

289.  (1903.)  The  question  whether  the 
legal  eitus  of  certain  personalty  belonging 
to  the  estate  was  in  Wyoming  or  In  Nebraska 
having  Iwen,  by  proper  Instructions,  sub- 
mitted to  the  jury,  another  Ins^ction  which 
hi  substance  charges  tbat  the  executor,  as 
ancillary  executor  In  Nebraska,  will  not  be 
liable  to  tbe  estate  for  personal  property 
whose  legal  situs  Is  In  Wyoming,  will  not  be 
held  bad  on  the  ground  that  it  assumes  the 
existence  of  property  in  Wyoming.  Tunni- 
cliff  V.  Fox,  68  Neb.  811  (94  N.  W.  1032). 

Burden  of  proof. 

289a.  (1907).  Where  It  Is  sought  to 
charge  a  legal  repreaentative  with  debts 
owing  by  him  to  the  deceased,  the  burden  of 
proof  is  upon  the  party  applying;  but.  when 
the  contracting  of  such  indebtedness  Is  ad- 
mitted or  otherwise  establi^ed,  tbe  burden 
Is  upon  tbe  legal  representative  to  show  that 
the  same  has  been  paid  or  accounted  for.  In 
re  Estate  of  Mall,  80  Neb.  233  (114  N.  W. 
156). 

Admissibility,  of  evidence. 

290.  (1893.)  After  the  death  of  a  plain- 
til  the  action  was  revived  in  the  name  of 
his  executrix.  On  the  trial  She  sought  to 

disprove  the  allegations  of  her  petition  by 
showing  that  her  duties  as  executrix  had 
ceased  and  she  bad  been  discharged. 
Held,  That  she  should  have  pleaded  the  facta 
by  supplemental  petition,  and  not  having 
done  so  the  testimony  was  properly  excluded. 
Williams  v.  Eikenbary,  36  Neb.  478  (54  N. 
W.  852). 

291.  (1901.)  Under  objections  to  a 
claim  presented  for  allowance  to  the  pro- 
bate court,  (1)  that  deceased  did  not.  at 
tbe  time  of  his  death,  owe  claimant  any- 
thing whatever,  and  (2)  that  the  estate  did 
not  owe  claimant  anything  at  tbe  time  the 
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objection  was  Died,  the  administrator  may 
prore  payment,  release,  fraud  or  any  other 
fact  which  will  show  that  claimant  has 
no  valid  claim  against  the  estate.  Graham 
V.  Ettate  of  Toirfwend.  62  Neb.  364  (87  N. 
W.  169). 

392.  (1903.)  Where  parties  interested 
hare  been  duly  served  with  notice  by  a 
court  having  Jurisdiction  In  a  sister  state 
to  appear  and  show  cause  at  a  time  stated 
why  the  final  report  of  an  executor  should 
not  be  allowed  and  setUed,  such  oourt  hav* 
ing  Jarlsdlctlon  of  a  person  and  subject 
matter,  a  properly  authenticated  transcript 
of  the  proceedings  had  will  not  be  held 
inadmissible  In  the  courts  of  this  state  be- 
cause it  shows  that  a  hearing  was  bad  and 
a  Judgment  rendered  at  a  subsequent  term 
of  raeb  court.  Tunnicliff  v.  Fox,  68  Neb. 
ill  (94  N.  W.  1032). 

293.  ( 1 903.)  DecIaraUons  In  his  own 
favor  made  by  a  decedent  In  his  will  are 
not  admissible  in  favor  of  his  estate  against 
a  party  flUng  a  claim  against  tte  estate. 
Ettate  of  Bennett  v.  Taylor,  4  tJnof.  800  (96 
N.  W.  669). 

294.  (190S.)  An  admission  by  a  de- 
ceased person  ttkat  an  account  kept  In  a 
certain  book  is  correct  la  not  sufficient  to 
warrant  the  admlaaloa  In  erldence  of  a 
copy  of  this  account  In  another  book. 
FUch  V.  Martin,  74  Neb.  638  (104  N.  W. 
1072). 

295.  (1903.)  The  admission  In  erldence 
of  a  book  showing  an  account  between  a 
decedent  and  one  who  has  filed  a  claim 
against  his  estate,  is  not  prejudicial  error 
where  all  the  Items  which  the  court  allowed 
the  jury  to  eonalder  are  <diai«es  made  by 
the  decedent  against  the  claimant,  even 
though  the  foundation  for  the  admission  of 
such  book  as  a  book  of  account  has  not 
been  properly  laid.  E»tate  of  Bennett  v. 
Taylor,  4  Unof.  800  (96  N.  W.  669). 

Sofficiency  of  evidence. 

296.  (1896.)  Where  the  pleading  and 
the  evidence  show  that  an  administrator 
ie  bonis  non  has  not  been  discharged,  a  ver- 
dict tor  the  heirs  in  an  action  by  them  Is 
contrary  to  the  evidence.  Cox  v.  Yeasel,  49 
Neb.  343  (68  N.  W.  483). 

29".  (1901.)  In  an  actltm  by  an  heir  to 
recover  the  amount  at  a  deposit  made  by 
the  deceased  In  defendant  bank,  evidence 
showing  the  defendant  received  the  money 
from  the  deceased  sustains  a  verdict  for 


plaintiff,  as  against  a  contention  that  the 
same  was  transferred  to  another  bank. 

Tecumseh  yat.  Bank  v.  McOee,  61  Neb.  709 
(85  N.  W.  949). 

298.  (1905.)  BvldenM  In  an  action  by  a 
creditor  (or  a  personal  judgment  against 
the  executor,  he  also  prosecuting  litigations 
unfairly  towards  a  company  of  which  he 
was  the  chief  officer,  does  not  sustain  a 
judgment  for  plaintiff.  McDowell  v.  First 
A'ttt.  Bank^f  Sutton,  73  Neb.  807  (102  N. 
W.  615). 

299.  (1906.)  In  an  action  by  heirs  of  a 
deceased  person  to  set  aside  a  certain  con- 
tract of  settlement,  made  by  one  claiming 
to  act  as  agent  for  all  the  plaintiffs,  where- 
by certain  attorneys  were  given  a  portion 
of  the  real  estate,  erldence  held  to  sustain 
a  finding  that  such  settlement  was  not 
fraudulent  or  without  authority.  Kertton 
V.  Kertton,  77  Neb.  688  (110  N.  W.  760). 

Judgment. 

300.  (1879.)  A  judgment  rendered  In 
Iowa  against  an  administrator  of  a  de- 
ceased person,  against  whom  the  action  was 
commenced  before  his  death.  Is  final  and 
conclusive,  and  a  diarge  upon  the  estate. 
Creighton  v.  Murphy.  8  Neb.  349. 

301.  (1902.)  When  an  administrator  is 
sued  only  In  his  official  character,  a  Judg- 
ment can  not  be  rendered  aginst  him  per- 
sonally. Burton  V.  Wflttoms,  63  Neb.  431 
(88  N.  W.  765). 

302.  (1902.)  A  Judgment  against  an  ad- 
ministrator is,  in  legal  effect,  an  adjudlca< 
tlon  subjecting  the  assets  within  the  Juris- 
diction of  the  court  to  the  satisfaction  of 
the  claim  In  suit.  Burton  v.  Willtamt,  63 
Neb.  431  (88  N.  W.  76S). 

Kerlvor  of  judment. 

Rerlew  of  allowance  of  claims,  see  ante, 
11 147-172. 

303.  ( 1882.)  Revivor  of  judgment  against 
an  administrator.  Fox  v.  Abbott,  12  Neb. 
328  (11  N.  W.  303). 

Ezeention  and  enforcement  of  Judgment. 

304.  (1902.)  A  judgment  against  a  de- 
fendant as  adminlBtrator  will  not  support 
an  action  against  him  In  his  personal  capac- 
ity, even  though  It  award  execution  against 
his  Individual  property  In  case  the  assets 
of  the  estate  cannot  be  reached.  Burton  v. 
Wmiama,  63  Unb.  431  (88  N.  W.  765). 

'  305.  (1902.)  A  Judgment  against  an  ad- 
ministrator cannot,  except,  perhaps,  under 
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sjteclal  circumstances,  be  enforced  by  action 
beyond  the  territorial  limits  of  tbe  state  or 
sovereignty  in  which  it  was  rendered.  Bur- 
ton V.  Williams,  63  Neb.  431  (88  N.  W.  765). 

Appeal  and  error. 

306.  (1882.)    Whether  an  executor  has 
such  an  Interest  in  the  payment  of  a  claim 
as  to  authorize  bim  to  prosecute  error, 
Appleget  v.  Oreene,  12  Neb.  304  (11  N.  W. 
322). 

307.  (1902.)  No  liability  attaches  on  ac- 
count of  tbe  execution  of  a  supersedeas  bond 
lay  an  administrator  not  required  by  statute, 
executed  in  accordance  with  an  erroneous 
order  of  the  district  court  making  its  execu- 
tion a  condition  pr«cedent  to  the  stay  of  ex- 
ecution pending  the  appeal  by  such  admin- 
istrator. Kerr  V.  Loicetutein,  66  Neb.  43 
(90  N.  W.  931). 

308.  (1902.)  On  an  appeal  or  proceed- 
ing In  error  by  an  administrator  or  execu- 
tor from  a  judgment  rendered  against  him 
by  the  district  court  in  bis  administrative 
capacity,  no  supersedeas  bond  or  other  un- 
dertaking Is  required  in  order  to  stay  the 
execution  of  the  judgment  pending  the  ap- 
peal. Kerr  v.  Lovenstein,  66  Neb.  43  (90  N. 
W.  931). 

309.  (1904.)  An  administrator,  who  eied 
no  appeal  bond,  Is  not  entitled  to  a  superse- 
deas on  account  of  a  mere  Intention  to  ap- 
peal without  filing  the  same,  except  during 
the  time  reasonably  necessary  to  get  his  ap- 
peal filed  In  the  appellate  court.  Michigan 
Mutual  Life  Ins.  Co.  v.  Klatt.  6  Unof.  305 
(98  N.  W.  436). 

Vm.  ACCOUNTING  AND  SETTLE- 
MENT. 

Review  of  settlement  of  assigned  estate, 
see  Appeal  and  Error,  1 66. 

Appeal  from  allowance  of  claims,  see  ante, 
II 147-172. 

By  foreign  administrators,  see  po<t.  |i  349- 
366. 

JTurisdictlon. 

310.  (1898.)  The  county  court  possesses 
exclusive  original  Jurisdiction  In  probate 
matters,  and  questlona  relating  to  the  set- 
tlement of  estates  must  be  adjudicated  there 
In  tbe  first  Instance.  Boalea  v.  Ferguson  56 
Neb.  566  (76  N.  W.  18). 

Bnffidcney  of  petition  for  accounting. 

311.  (1903.)  Allegations  of  collusion  and 
fraud  on  tbe  part  of  an  administratrix  and 


a  county  Judge  are  sufficient  to  entitle  a 
creditor  to  bring  an  action  for  an  account- 
ing without  showing  a  technical  refusal  by 
the  administratrix  to  sue.  McGlave  v.  Fitz- 
gerald, 67  Neb.  417  (93  N.  W.  692). 

312.  (1903.)  In  an  action  by  a  creditor 
(suing  In  behalf  of  all)  of  an  Insolvent  es- 
tate against  the  administratrix  thereof  and 
the  county  Judge  for  an  accounting,  a  peti- 
tion which  alleges  collusion  between  the 
defendants,  and  a  fraudulent  paymeni:  and 
retention  of  illegal  fees  to  the  prejudice 
of  the  creditors,  is  sufficient  as  against  a 
demurrer.  McOlave  v.  Fitzgerald,  67  Neb. 
417  (93  N.  W.  692). 

Charges  and  credits. 

■  -  ■—     ■  Expenses  of  administration. 

313.  (1906.)  Where  an  executor  In  good 
faith  expends  money  for  court  costs  and  at- 
torneys' fees  in  an  honest  effort  to  prosecute 
a  claim  in  favor  of  the  estate,  he  Is  entitled 
to  recover  for  such  expenses,  although  bia 
suit  In  such  behalf  maj  be  unsuccessful. 
But  where  an  executor  or  administrator  ad- 
vances money  for  court  costs  and  attorneys' 
fees  for  his  own  benefit  or  for  the  benefit  of 
those  whose  claims  are  adverse  to  the  estate, 
he  cannot  recover  against  his  estate  for  such 
advances.  McDowell  v.  First  Nat.  Bank  of 
Sutton,  73  Neb,  307  (102  N.  W.  616). 

IntTsst. 

314.  (1888.)  In  tbe  absence  of  an  agree- 
ment In  relation  to  interest,  the  rate  fixed 
by  Etatute  is  seven  per  cent.;  and  In  an  ac- 
tion on  an  executor's  bond  to  recover  for 
money  whidi  tbe  executor  had  been  ordered 
to  pay,  but  telled,  interest  on  the  amount 
due  Is  to  be  computed  at  seven  per  cent. 
Bell  V.  Arndt,  24  Neb.  260  (38  N.  W.  750). 

316,  (1896.)  An  administrator  who  has 
mingled  the  funds  of  the  estate  with  his  own 
and  used  them  for  his  own  benefit  Is  charge- 
able with  Interest  thereon.  The  same  lule 
obtains  where  he  lias  mingled  the  funds 
with  those  of  strangers  in  his  possession  and 
under  his  control:  and  where  they  have 
been  deposited  In  tank  to  the  credit  of  such 
strangers  he  may  be  charged  with  interest 
although  It  does  not  appear  that  he  derlTed 
individual  benefit  therefrom.  Wettover  r. 
Carman,  49  Neb.  397  (68  N.  W.  601). 

316.  (1901.)  The  fact  that  payment  had 
not  been  ordered  by  probate  court  and  cred- 
itors not  paid  in  full  will  not  relieve  admin- 
istrator from  being  required  to  pay  Interest 
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m  ftmda  retained  In  hia  o-kji  bank  while  his 
report  was  unnecesBarlly  delayed.  Johnson 
V.  Putver,  1  Unof.  290  (95  N.  W.  697). 

 FaymenU  of  unallowed  claims. 

317.  (1893.)  In  the  final  settlement  of 
£n  estate  of  a  decedeat,  whether  originally 
in  the  county  court  or  upon  appeal  In  the 
district  court,  the  administrator  is  entitled 
to  no  credit  for  payment  of  provable  claims 
igainst  the  estate  of  his  decedent,  which, 
originating  before  his  death,  have  not  been 
presented  or  allowed  as  provided  by  law. 
BtelmeT  v.  Seaseman,  38  Neb.  78  (  53  N.  W. 
697). 

318.  (1894.)  At  the  date  of  first  pleading 
his  alleged  right  to  reimbursement  more 
than  four  years  had  elapsed  since  the  claim- 
ant, administrator  de  son  tort,  bad  volantar- 
i!y  paid  unallowed  claims  against  a  de- 
ceased person's  estate.  Whatever  right  to 
reimbursement  he  may  have  had  was  there- 
fore rally  tarred  by  the  statute  of  limits 
tions  when  pleaded,  and  was  not  a  provable 
dalm  against  said  estate.  Stevenson  v.  VaJ- 
entine,  38  Neb.  902  (57  N.  W.  746). 

319.  (1901.)  Payments  by  administrator 
of  debts  of  deceased  not  allowed  against  the 
estate  are  unauthorized  and  administrator 
is  not  to  be  credited  with  them  in  setUe- 
mtnt  of  his  account.  Johnton  v.  Putver,  1 
Unof.  290  (95  N.  W.  697). 

320.  (1901.)  Consent  to  payments  of 
claims  not  allowed  by  one  heir  and  good 
faith  on  the  part  of  administrator  constitute 
no  defense  against  the  objection  of  another 
bdr  to  allowance  of  such  claims  In  settle- 
ment of  administrator's  account.  Johnson 
V.  Pulver,  1  Unof.  290  (95  N.  W.  697). 

 Payments  under  order  of  court. 

321.  (1904.)  Where  a  testator  devised 
land  In  fee  to  his  wife  In  lieu  of  dower  and 
dlBtributive  share  of  the  estate,  and  after- 
ward mortgaged  the  land  to  secure  personal 
obligations,  and  such  mortgagee  did  not  prove 
bis  claim  In  probate  proceedings,  but  the 
fxeeator  was  ordered  to  pay  the  mortgage 
debt,  the  executor,  upon  final  settlement.  Is 
entitled  to  be  credited  with  the  amount  so 
expended.  Patrick  v.  Patrick.  72  Neb.  454 
(100  N.  W.  939). 
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possess-on  for  the  protection  of  the  creditors 
of  such  estate,  or  until  the  executor  is  or- 
dered so  to  do  by  the  proper  court  Tunni- 
cliff  V.  Fox.  C8  Neb.  811  (94  N.  W.  1032). 

 Antecedent  debts  owing  decedent. 

323.    (1902.)    If  an  administrator  seeks 


-Sects. 


322.  (1903.)  Under  the  law  of  this  state, 
an  executor  cannot  be  charged  with  the  r«nt 
ct  real  estate  until  It  becomes  necessary  or 
[roper  to  reduce  such  real  estate  to  actual 


to  be  discharged  from  his  official  liability  for 
his  antecedent  debt  to  intesia:e  on  account 
of  his  Insolvency  and  toUI  Inability  to  pay 
the  same,  the  burden  is  upon  him  to  estab- 
lish that  fact.  Hotcetl  v.  Anderson,  SS  Neb. 
675  (92  N.  W.  780;  61  L.  R.  A.  313). 

324.  ( 1902  )  Where  one  Is  Indebted  to 
a  person  who  dies  intestate,  and  afterwards 
becomes  administrator  of  his  creditor's  es- 
tate, if  he  be  solvent  and  able  to  pay  the 
debt  at  the  time  of  his  appointment,  or  any 
time  during  the  administration  of  bis  office, 
and  tefore  his  final  settlement  and  dis- 
charge, he  will  te  required  to  pay  over  to 
the  estate,  In  cash,  the  amount  f)f  his  ante- 
cedent debt.  Howell  v.  Anderson,  66  NeD. 
575  (92  N.  W.  760;  61  L.  R.  A.  313). 

325.  (1902.)  Where  It  Is  shown  th8,t  an 
administrator,  at  the  time  of  his  appoint; 
ment,  was  hopelessly  Insolvent,  was  so  dur- 
ing all  of  the  time  of  his  administration 
and  remained  in  that  condition  up  to  and 
including  the  time  of  his  final  settlement,  he 
will  be  permitted  to  turn  over  the  evldenc« 
of  his  uncollectible  debt  to  his  successor,  or 
other  proper  authority,  and  will  be  dis- 
charged from  his  official  liability  therefor. 
Howell  V.  Anderson.  6«  Neb.  57S  (92  N.  W. 
760;  61  U  R  A.  313). 

—  Iilabtllty  of  predecessor  on  bond. 

326.  (1887.)  Where  the  administrator  of 
an  estate  who  had  given  bond  In  the  sum  of 
110,000,  and  had  collected  and  held  in  his 
hands  more  than  |12,000,  was  removed,  and 
the  s(Ae  surety  on  his  bond  appointed  ad- 
ministrator de  bonis  non.  It  was  the  duty  of 
such  administrator  de  bonis  non  to  chaise 
himself  with  the  penalty  of  said  bond  as  as- 
sets in  his  hands  belonging  to  said  estate. 
In  such  case  the  chose  in  action  Is  converted 
Into  a  chose  In  possession,  and  Is  trans- 
mitted by  the  mere  operation  of  law,  which 
is  equivalent  to  a-  judgn-ent  and  exe?ution. 
Jacobs  V.  Morrow,  21  Neb.  233  (31  N.  W. 
739). 

Stating,  settling,  opening  and  review. 

 Vouchers  and  proof  of  payment. 

327.  (1896.)  When  an  administrator  pre- 
sents in  support  of  his  final  account  receipts 
of  a  distributee,  the  latter  may  show  that 
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they  were  procured  by  fraud.  Westover  v. 
Carman,  49  Neb.  397  (68  N.  W.  SOI). 

328.  (1896.)  In  the  final  accounting  of 
£n  admin istrator  the  beneflclar-les  of  the  es- 
tate are  not  bounrt  by  tbe  terme  of  receipts 
presented  by  the  admlofstrator.  They  may 
be  heard  on  the  accounting  to  deny  the  fact 
that  payments  were  made  as  shown  by  the 
receipts.  We$tover  v.  Carman,  49  Neb.  397 
(68  N.  W.  501). 

'     Objections  or  exceptions. 

329.  (1903.)  Where  the  objections  of  a 
minor  son  of  the  sole  legatee,  to  the  allow- 
ance of  tbe  executor's  report,  are  stricken, 
and  the  mother  of  the  minor,  who  Is  the 
legatee.  Is  permitted  to  and  does  file  the 
same  and  other  objections,  upon  which  the 
cause  is  tried  and  determined,  the  decision 
being  affirmed  on  error  to  the  supreme  court, 
the  rule  of  the  trial  court  In  striltlng  such 
objections,  if  error,  would  be  without  preju- 
dice. Tunnicliff  v.  Fox,  68  Neb.  811  (94  N. 
W.  1032). 

330.  (1903.)  Where,  by  the  terms  of  a 
Will,  the  minor  son  of  the  sole  legatee  there- 
under would  take  the  estate  when  be  arrived 
at  tbe  age  of  twenty-five  years,  providing  his 
father  survived  his  mother,  and  it  appears 
that  at  the  time  of  the  trial  the  parents  of 
tbe  minor  were  both  living,  such  minor- 
child  did  not  have  such  an  interest  in  the 
rstate  as  qualified  him.  under  tbe  provisions 
of  section  283  of  chapter  23,  Compiled  Stat- 
utes, to  file  objections  to  the  allowance  of 
the  final  report  of  the  executor.  Tunnicliff 
V.  Fox,  68  Neb.  811  (94  N.  W.  1032). 

 Decree  on  final  report  and  enforce- 
ment. 

331.  (1902.)  The  decree  of  a  county  court, 
r.fter  examination  of  the  l^nal  report  and  ac- 
counts of  an  executor,  finding  that  he  has 
assets  in  his  hands  and  or-dering  them  dis- 
tributed among  creditors  and  legatees,  cre- 
ates a  personal  liability  in  the  executor,  and 
has  tbe  same  force  as  any  other  judgment. 
Lydick  V.  Chaney,  64  Neb.  288  (89  N.  W. 
801). 

332.  (1902.)  Execution  may  issue  to  en- 
force a  decree  of  the  county  court  finding 
that  an  executor  has  assets  In  his  hands,  and 
ordering  them  distributed,  and  where  it  Is 
rendered  in  the  district  court  os  appeal  from 
a  similar  decree  In  the  county  court,  or  where 
a  transcript  has  been  duly  filed,  in  the  dis- 
trict court,  such  execution  may  be  levied 
upon  the  lands  of  the  executor.  Lydick  v. 
Chaney,  64  Neb.  288  (89  N.  W.  801). 


333.  (1902.)  The  personal  liability  of  an 
executor  for  assets  of  an  estate  found  to  be 
in  his  bands  may  he  enforced  either  directly 
against  the  executor,  or  by  suit  upon  bis 
I  and,  as  circumstances  may  require,  hy- 
dick  V.  Chaney,  64  Neb.  288  (£3  N.  W.  801). 

Opening. 

334.  (1895.)  A  county  court  has  power 
to  so  far  open  up  the  settlement  of  a  former 
account  of  an  executor  as  to  correct  any 
error  or  mistake  therein,  except  as  to  items 
in  dispute  which  have  been  previously  heard 
and  determined  by  the  court.  Merrick  v. 
Kennedy.  46  Neb.  264  (64  N.  W.  989). 

335.  (1898.)  Interlocutory  orders  made 
by  the  county  court  adjusting  the  current 
accounts  of  an  administrator  ar3  only  prima 
facie  correct;  and  sudi  accounts  are  subject 
to  re-examination  and  correction  at  any  time 
before  tbe  allowance  of  the  administrator's 
final  report.  Boales  v.  Ferguaon,  55  Neb. 
666  (76  N.  W.  18). 

 Bevlew. 

336.  (1887.)  On  an  appeal  from  the 
judgment  of  a  county  court  overruling  an 
exception  to  the  account  of  an  administra- 
tor, tbe  district  court  may  hear  evidence 
and  determine  the  validity  of  such  claim. 
JacoU  V.  Morrow.  21  Neb.  233  (31  N.  W. 
739). 

337.  (1887.)  On  an  appeal  from  a  Judg- 
ment of  a  probate  court  in  matters  relating 
to  an  estate,  where  the  Judge  approves  the 
bond  for  such  appeal.  It  will  be  presumed 

the  bond  conforms  to  the  orders  of  such 
court,  although  tbey  do  not  appear  in  the 
record.  Jacobs  v.  Morrow,  21  Neb.  233  (31 
N.  W.  739). 

338.  (1895.)  An  executor  may  appeal 
from  an  adverse  decision  of  the  county 
court  upon  his  petition  to  correct  an  error 
or  mistaite  In  the  settlement  of  his  former 
account.  Merrick  v.  Kennedy,  46  Neb.  264 
(64  N.  W.  989). 

339.  (1902.)  By  section  42,  chapter  20. 
Complied  Statutes,  a  right  of  appeal  is 
given  to  any  person  affected  by  any  final 
order.  Judgment  or  decree  of  the  county 
court  in  all  matters  of  probate  jurls'dlctlon. 
Oannon  v.  Phelan,  64  Neb.  220  (89  N.  W. 
1028). 

340.  (1903,)  On  an  appeal  to  the  dis- 
trict court  in  probate  proceedings  the  dis- 
trict court  has  jurisdiction  after  the  tran- 
script is  filed  to  determine  whether  or  not 
a  bond  was  necessary,  and  it  it  holds  that 
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none  was  required,  and  the  appeal  pro- 
ceeds to  a  flnaJ  judsment  which  remains 
unmodlfled  and  in  full  force,  such  Judgment 
Ib  concloalTe  upon  the  parties,  and  cannot 
be  attadnd  collaterally  for  the  failure  to 
gire  tend.  Rhea  v.  Brown,  4  Unof.  461  (94 
N.  W.  71«). 

341.  (1903.)  If  the  appeal  Is  one  in 
which  a  bond  Is  required,  it  will  be  dis- 
missed in  case  no  bond  was  furnished  with- 
in the  time  fixed.  Rhea  v.  Broton,  4  Unof. 
m  (94  N.  W.  716). 

3*2.  (1903.)  A  district  court  does  not 
require  Jurisdiction  of  an  appeal  from  an 
criler  Id  a  probate  proceeding  settllDg  the 
accounts  of  an  administrator  unless  within 
forty  days  from  the  date  of  the  order  a 
tnascript  thereof  and  of  the  procsedlngs 
relaHre  to  it  Is  filed  with  the  district  court 
clerk,  nor  unless  within  thirty  days  from 
the  date  of  such  order  the  bond  upon  ap< 
peal,  required  by  the  statute,  has  been  exe- 
cal«d  and  filed,  /ones  v.  Piggott,  68  Neb. 
140  (  93  N.  W.  im). 

Apprsral,  when. 

343.  (1899.)  An  executor's  final  account 
AvM  not  be  approved  and  the  executor 

discharged,  until  the  tnist  has  been  fully 
encQled.  Cowherd  v.  Kitchen,  57  Neb,  426 
(77  N.  W.  1107). 

344.  (1896.)  The  disallowance  of  certain 
clalins  to  an  administrator,  on  accounting 
by  falm,  is  sustained  by  evidence  showing 
that  the  claims  were  for  the  alleged  pay- 
ment of  the  widow's  distributive  share  of 
Uie  estate,  and  for  support  and  maintenance. 
It  appearing  that  no  money  was  given  to  the 
widow,  but  certain  notes,  part  due,  were 
turned  over  to  an  attorney  for  collection,  the 
widow  disclaiming  any  such  arrangements 
or  authority  of  such  attorney  to  act  for  her. 
Vettoter  v.  Carman,  49  Neb.  397  (68  N.  W. 
501). 

Operation  and  effect  of  settlement  and  dis- 
charge. 

343.  (1896.)  The  law  recognizes  a  sub- 
Btaatial  difference  between  the  final  settle- 
ment of  the  accounts  of  ■  an  executor  or 
administrator  and  those  made  annually  or 
at  stated  periods  during  the  course  of  the 
administration.  A  final  settlement  made 
pnrsoant  to  notice  to  persons  Interested 
in  the  estate  is  in  the  nature  of  a  Jnagment 
and  .conclusive  as  to  all  matters  Included 
therein  until  reversed  or  set  aside  by  means 
of  a  direct  proceeding,  or  impeached  on 


account  of  fraud,  while  an  Interlocutorf 
ex  parte  accounting  is  but  prima  facie  cor- 
rect and  subject  to  re-ezamlnation  so  long 
as  the  administration  account  remains  un- 
settled. Bachelor  v.  Bchmela,  49  Neb.  37 
(68  N.  W.  378). 

346.  (1902.)  Wliere  the  administrator 
of  the  estate  of  an  intestate,  who  is  also 
executor  and  trustee  under  the  will  of  the 
sole  heirs  to  the  personal  estate  of  such 
intestate,  becomes  a  purchaser  of  a  part 
of  the  personal  estate,  and.  as  such  ad- 
ministrator, accounts  for  the  proceeds  of 
Luch  sale,  and  the  record  of  the  court  from 
v.'blch  he  received  his  appointment,  on  the 
final  hearing  of  his  accounts,  discloses  that 
be  was  such  purchaser,  a  final  order  of 
such  court,  approving  such  accounts  and 
discharging  said  administrator,  is  conclu- 
sive on  the  cestui  que  trust  having  notice 
of  such  proceeding  on  the  question  of  the 
vaMdity  of  such  sale,  until  reversed  or  set 
asided  In  a  direct  proceeding.  Shellfj/  v. 
Creighton,  65  Neb.  48B  (91  N.  W.  369;  101 
Am.  St.  Rep.  630). 

347.  (1903.)  That  trust  of  an  executor 
or  administrator  Is  a  continuing  one,  and 
his  formal  discharge.  In  a  decree  upon 
final  accounting,  does  not  destroy  the  re- 
lation, but  merely  discharges  him  from  Ua* 
billty  for  the  past.  Hatlett  v.  Butate  of 
BlakeJp,  70  Neb.  613  (97  N.  W.  808). 

348.  (1904.)  Defendant  in  error  com- 
menced an  action  as  administratrix  to  re- 
cover for  the  death  of  her  intesute.  After- 
ward, the  proper  county  court  made  an 
order  approving  her  final  report  and  pur- 
porting to  discharge  her  and,  thereafter, 
made  another  order  appointing  her  admin- 
istratrix de  bonis  non.  She  then  had  the 
action  revived  In  her  name  as  such.  Held, 
That  her  supposed  discharge  was  of  no  ef- 
fect and  that  her  reappointment  and  the 
order  of  revivor  were  unnecessary  and  im- 
proiier,  but  that  such  course  was  harmless 
and  will  not  d?feat  the  action  I'nion  P.  R. 
Co.  V.  Smith,  5  Unof.  631  (99  N.  W.  813). 

IZ.  rOBEIOK  AND  ASCILUlUY 
ADHINISTBATION. 

Action  by. 

349.  (1896.)  The  right  of  a  foreign  ad- 
ministrator to  bring  suit  is  recosnized  by 
section  337,  chapter  23.  Compiled  Statutes. 
COT  V.  Yeasel.  49  Neb.  343  (68  N.  W.  483). 

350.  (1898.)  An  executor  or  administra- 
tor appointed  In  another  state  may  mafn- 
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tain  an  acttoD  or  suit  in  this  stale  under 
section  337.  chapter  23.  Compiled  Statutes. 
Jackton  v.  Phillips,  57  Neb.  Jj89  (77  N.  W. 
68a). 

Actions  against. 

351.  (1902.)  SecUon  337.  chapter  23. 
Compiled  Statutes.  1901,  which  autiiorizea 
forelsn  executors  and  administrators  to  sue 
in  the  courts  of  this  state,  does  not,  by 
ImpilcatloD,  make  them  subject  to  suit  here. 
Burton  V.  WilliamM,  63  Neb.  431  (88  N.  W. 
765). 

Sales  and  conveyances. 

352.  (18S4.)  A  Citizen  and  resident  of 
this  state  died  at  his  home  In  L.  countjr' 
owning  property  In  this  state  and  In  the 
state  of  Illinois.  Letters  of  administration 
of  his  estate  were  granted  by  the  probate 
court  of  A.  county.  In  Illinois,  to  the  plain- 
tiff Id  error,  who  applied  to  the  district 
court  of  L.  county.  In  this  state,  for  license 
to  sell  the  real  estate.  HeJd,  That  such  ad- 
ministrator had  no  authority  as  such  in  this 
state,  and  such  license  could  be  legally 
granted  only  to  an  administrator  appointed' 
by  the  probate  court  of  L.  county.  In  this 
state,  that  being  the  place  of  domicile  of  the 
deceased  at  the  time  of  his  death.  McAnulty 
V.  McCJav,  16  Neb.  418  (20  N.  W.  266). 

Accounting  and  settlement. 

By  administrators  in  general,  see  ante, 
if  310-348, 

353.  (1903.)  An  executor  whose  domicile 
is  In  Wisconsin,  and  who  also  qualifies  as 
f.n'>{llary  administrator  In  Nebraska,  cannot 
te  charged  as  such  ancillary  administrator 
with  proerty  of  the  estate  whose  legal  situs 
is  in  Wyoming,  and  for  which  he  accounted 
to  the  court  of  Wisconsin.  TunnicUff  «.  Fox, 
68  Neb.  811  (94  N.  W.  1032). 

364.  (1903.)  In  a  proceeding  in  this 
state,  resisting  the  allowance  of  an  ancil- 
lary executor's  final  report,  which  Included 
a  report  as  trustee,  also,  such  report  having 
been  allowed  In  the  state  of  Wisconsin,  all 
matters  relating  to  the  previous  trusteeship 
was  properly  withdrawn  from  the  Jury,  as 
having  been  adjudicated  In  Wisconsin.  Tun- 
nicUff V.  For.  68  Neb.  811  (94  N.  W.  1032). 

355.  (1903.)  An  ancillary  executor  In  Ne- 
braska, at  the  instance  of  the  probate  Judge, 
procured  and  filed  with  his  report  an  inven- 
tory of  certain  household  goods,  which  had 
been  owned  by  the  testatrix,  but  which  had 
heen  given  away  by  ber  before  her  death, 
and  of  which  the  executor  never  obtalnad 


possession:  heUl.  that  the  executor  could  not 
be  cbarfred  wit'.i  the  value  of  such  goods. 
Tunnictiff  v.  Fox,  68  Neb.  811  (94  N.  W. 
1032). 

X.  ADMINICTBATION  BONDS. 
Beqnlaites  and  validity. 

356.  (1879.)    It  is  not  a  valid  objection 

to  an  executor's  bond  that  it  runs  to  "the 
judge  of  probate"  of  the  proper  county,  with- 
out personally  naming  him.  Buel  v.  Dickey, 
9  Neb.  285  (2  N.  W.  884). 

357.  (1899.)  To  constitute  a  valid  ad- 
ministrator's bond  some  person  or  officer 
must  be  named  therein  as  obligee.  Tidball 
V.  Young,  58  Neb.  261  (78  N.  W.  507;  76  Am. 
St.  Rep.  98). 

368.  (1899.)  A  writing  purporting  to  tw 
.  an  administrator's  bond,  signed  by  principal 
and  sureties,  approved  and  filed  by  the  pro- 
bate court,  in  which  no  person  or  officer  is 
named  as  obligee.  Is  neither,  a  statutory  nor 
a  common-law  bond.  It  is  simply  a  promise 
In  writing  made  to  no  one,  and  16  void.  Tid^- 
hall  V.  Young,  58  Neb.  261  (78'N.  W.  607; 
76  Am.  St.  Rep.  98). 

359.  (1902.)  A  bond  given  for  the  pur- 
posie-of  taking  «n  appeal  under  the  provi- 
sions ol  section  311  of  chapter. 23,  0>mp|led 
Statutes,  which  runs  to  "the  state  of  Ne: 
braska,"  as  obligee.  Instead  of  to  the  Judge 
of  the  probate  court,  as  required  by  said  sec- 
tion. Is  not  by  reason  thereof  void.  Oannon 
V.  Phelan,  64  Neb.  220  (89  N.  W.  1028). 

3&9a.  (1906.)  The  giving  of  a  bond  to 
pay  the  debts  and  legacies  by  an  ex3cutor 
and  residuary  legatee,  therefore,  is  r:erely 
cumulative  and  adds  the  security  of  the  bond 
to  the  provisions  already  made  for  the  pres- 
ervation of  the  rights  of  creditors.  Thomp- 
son V.  Pope,  77  Neb.  338  (109  N.  W.  498). 

360.  (1908  )  A  bond  executed  hy  the  ad- 
ministratrix of  an  estate,  conditioned  that 
she  will  reimburse  a  proposed  purchaser  of 
certain  lots  belonging  to  the  estate,  upon 
which  a  mortgage  was  being  foreclosed,  any 
amount  In  excess  of  112,000  which  he 
might  be  compelled  to  bid  at  the  foreclosure 
rale  Is  void  as  against  public  policy.  Be- 
atrice Creamery  Co.  v.  FitzgeraM.  70  Neb. 
308  (97  N.  W.  301). 

LiabiUty. 

361.  (1879.)  Where  the  bond  given  by 
the  executor,  who  is  also  a  residuary  lega- 
tee, is  the  one  provided  for  by  section  IG5  of 
the  Revised  Statutes,  conditioned  "to  pay  all 
the  debts  and  legacies  of  the  testator,"  and 


Digitized  by 


{362 


EXEMPTIONS. 


1368 


no  frand  or  mistake  Is  alleged  (o  Tltfate  U, 
tbe  fact  of  Bufflclent  assets  in  the  hands  of 
the  ezecntor  will  be  conclusiTely  presumed, 
and  the  want  of  tbem  cannot  be  nrsed  to 
defeat  a  recoyery  on  such  bond.  Bufit  v. 
Picfcey.  9  Neb.  2S5  (2  N.  W.  884). 

3S2.  (1888.)  When  the  sale  surety  on  an 
eiecotor's  bond  is,  on  the  removal  of  such 
executor,  himself  appointed  executor  and  the 
retiring  executor  fails  to  turn  orer  all  of  tbe 
isBets  of  the  estate,  upon  bis  death, his. suc- 
ceBsor  in  offlce  cannot  maintain  an  action 
against  his  estate  on  his  liability  as  surety 
to  the  first  executor's  default.  Brown  v. 
Jacobt,  24  Neb.  712  (40  N.  W.  137). 

SfiS.  (1902.)  Executors  who  are  also  r^ 
Bidaary  legatees  and  have  given  bond  under 
section  165  of  the  deced«it'  act,  take  the  es- 
tate free  of  the  lien  of  such  legacies;  but  if, 
instead  of  sudk  bond,  the  bond  required  of  a 
general  executor  is  glv&n,  such  legacies  wUl 
be  a  charge  upon  the  estate.  HerdtttiAJca 
r.  Ftm.  2  Uttof.  428  (89  N.  W.  800). 

Breach  of  conditions. 

384.  (1897.)  Where  a  county  judge  or- 
ders an  administrator  to  pay  money  into 
coart  and  the  latter  does  so  and  the  county 
Jadge  receives  the  money,  it  is  on  his  part  an 
official  act  and  be  Is  liable  therefor  upon  his 
official  bond.  Wheeler  v.  Barker,  61  Neb. 
146  (71  N.  W.  750). 

365.  (1902.)  Failure  to  comply  with  a 
decree  of  the  county  court  requiring  an  ad- 
ministrator to  pay  in  money  found  on  his 
final  settlemient  to  be  due'  the  estate,  is  a 


breach  of  the  conditions  of  his  bond  under 
the  statute.  M&rten»en  v.  Bwgthold,  84  Neb. 

208.    (89  N.  W.  742). 

Parti ea  to  action. 

868.  (1879.)  An  action  on  the  bond  of 
an  neeutor  under  the  Revised  Statutes 
(Comp.  Stats.,  3120),  commenced  prior  to 
September  1,  1873,  to  recover  money  claimed 
to  be  due  on  a  legacy,  was  properly  brought 
in  the  name  of  the  probate  Judge  of  the 
proper  county.  In  such  action  the  consent 
of  the  probate  Judge  waa  necessary.  Biiel  V. 
Dickev.  9  Neb.  285  (2  N.  W.  834). 

Limitation  of  action  on. 

367.  (1902.)  Where  an  administrator 
tails  to  comply  with  a  decree  of  the  county 
court  reauiHng  him  to  pay  over  money  found 
due  on  a  flnal  sattlement.  tbe  statute  of  lim- 
itations does  not  begin  to  i^n  against  such 
breach  of  his  bond  till  the  final  decree  di- 
recting payment  Is  entered.  Mortetuen  v. 
Bergthold,  64  Neb.  208  (89  N.  W.  742). 

Xrldence  admissible. 

368.  (1902.)  In  an  action  for  breach  of 
an  administrator's  bond,  for  failure  to  com- 
ply with  a  decree  of  the  county  court  requir- 
ing him  to  pay  over  money  found  due  on 
final  settlement,  ovidence  of  matter  relating 
to  the  conduct  of  the^  administration,  prior 
to  the  decree,  held  properly  rejected,  as  Im- 
material and  re»  adjxidicata.  Mortenaen  v. 
Bergthoid,  64  Neb.  208  (89  N.  W.  742). 

EXEMPLARY  DAMAGES. 
See  Damoget,  If  48-46. 
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<A)  Hatore,  creation,  and  effect  in  general. 
What  lav  gorema,  U  1-4. 
Btntntory  proviatons,  |  5. 
Intent  in  claiming  axceptlona,  1 8. 
Effect  of  ownership  of  othar  pfoper^,  ||  7-13. 
Persona  entitled. 
Head  of  famUy,  1 14. 

Married  woman,- Si  15-21. 
Laborers,  mechanics  and  clerks,  1 22. 
Besldenee,  ||8S-85a. 
(O  Property  and  rights  exempt. 

General  exemption  of  peraonal  property,  H  86-30. 

Judgments,  S  31. 

OoTexnment  homestead,  IS  32,  38. 

Vahldea  and  teams,  IS  34-36.  -  . 
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E&r&ings,  wagM  or  salariei,  fit  37-39. 
pTOfeBslonal  books  and  Implenwnts,  I  40l 
Procoeda  of  exempt  property^  it  41,  42. 
Froceeda  of  partltloii  aale,  i  43. 
Partnership  property,  19  44-48. 
CD)  Iiiabllitiea  enforceable  ayainat  exempt  property. 
Necesaariee  in  general,  1 49. 
Wagea,  {«  50-54. 

Honeys  reo^Tod  by  attorney.  It  55,  66. 

n.  TBANSFEB  OB  INCUMBRANCE  OF  EXEMPT  PBOPEBTT. 

Exempt  property  aa  anbject  of  fraudulent  conveyance,  ||  57-00. 

m.  WAZVEB  OB  FOBTEITUBE. 

Bedellvery  undertaking,  g  61. 
Effort  to  tranafer  property,  {  63. 

EV.  PBOTECnON  AND  BNFOBCSMENT  OF  BIOHT8. 

EfFect  of  Judgmmt  sustaining  attachment,  {}  63-66. 

Notice  to  debtor  of  garnishment  proceedinga,  1 67. 

Time  for  making  claim,  {|  68, 69. 

Affldavit,  IS  70, 71. 

Inventory  or  schedole,  tX  78-76. 

Appraisement,  it  77-84. 

 Mandamus  to  compel,  Si  85-88. 

Jurisdiction  to  determine  claim,  S  89. 
Belease  of  property  claimed  as  exempt,  §|90,  01. 
Dralal  or  infringement  of  rights,  §S  93-97. 
—  -  Evasion  of  exemption  laws,  ti  98-116. 
Nature  and  form  of  action,  §  117. 

 Action  for  damages.  It  118, 119. 

Defenses,  ti  1£0-12S. 
Parties,  i  123. 
Pleading,  it  124-127. 
Evidence,  it  128-132. 
Instractlona,  St  133, 134. 

Csoss-Repebbncks.  2.    (1886.)    Where  a  debt  was  contracted 

Bxempttone  as  not  subject  of  transfer  In  In  Iowa,  the  parties  residfog  there,  and  a 
fraud  of  creditors,  see  Fraudulent  Convey-  creditor  of  the  debtor  not  subject  to  gamtsh- 
ance,  i|  29-36.  ment  In  that  state,  the  exemption  will  eon- 

Prom  appropriation  for  highway  purposes,     ^l"*"*  «•«  la 

see  Hiffhtoay*  i  62  brought  on  the  claim.    Wright  v.  Chicago, 

Homestead  «emptIons.  see  Home^ieaO.  f                   N.  W.  90; 

56  Am.  R^.  747). 

From  Jury  service,  see  Jury.  1 64.                     -             »  -     .i.    i  , 

*^                           3.    (1894.)  While  under  the  laws  and  de- 

Of  officer  from  mandamus,  see  Mandamus,     cisions  of  Iowa  a  judgment  in  a  proceeding 


1113. 


by  foreign  attachment,  whereby  earnings  of 


Of  partners,  see  Partnemhip.  St  127-130.  the   defendant,   a   resident   of  Nebraska. 

From  service  of  process,  see  Process.  §t  earned  In  Nebraska  aad  payable  there,  are 

147-155.  seized  and  applied  to  the  payment  of  the  de- 

From  taxation,  see  Taxation,  tt  123-149.  feudant's  debt,  must  be  treated  as  within 

the  jurisdiction  of  the  Iowa  courts,  still  the 

I.  NATUBE  AND  EXTENT.  ^f  said  earnings,  for  the  purpose  of  de- 

A.  Nature,  Creation,  and  Effect  in  General,  termlnlng  the  right  to  exemption.  Is  Ne- 

What  law  governs.  braska    Singer  Mfg.  Co.  v.  Fleming.  39  Neb. 

1.    (1881.)    The  law  In  regard  to  exemp-  679  (58  N.  W.  226). 

tions  In  force  when  a  contract  Is  entered  4.    (1894.)    A  foreign  corporation,  having 

Into,  becomes  the  law  of  such  contract.  Dor-  a  place  of  business  in  Nebraska,  which  In- 

rin^fon  r.  Myers,  11  Neb.  3S8  (9  N.  W.  655).  stttutes,  in  another  state,  attachment  pro- 
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cecjiagi  and  seizes  the  earnings  of  a  citizen 
af  Nebraska,  exempt  under  the  laws  of  Ne- 
braska, Is  subject  to  the  operation  of  the  act; 
th?  contract  out  of  which  the  proceedingB 
arose  having  been  made  In  Nebraska  and 
teiog  here  performable.  Singer  Mfg.  Co.  v. 
FJtming.  39  Neb.  679  (58  N.  W.  22G). 

St:.tQtor7  provisions. 

5.  (1880.)  The  homestead  law  being 
nrziedisi  in  its  character,  should  receive  a 
literal  ccnstructlon  consistent  with  Justice 
for  the  purpose  of  preserving  a  home  for  the 
unfortunate.  And  the  same  rule  applies  to 
the  exemption  of  chattels.  Fraxier  v.  Sjnu, 
10  Neb.  lis  (4  N.  W.  934:  35  Am.  Rep.  466). 

iBtent  in  claiming  excmptlMi. 

6.  (1893.)  A  Judgment  debtor's  right  to 
exemption  under  sections  522  and  623  of  the 
code  of  civil  procedure  is  In  no  way  depend- 
eat  upon  the  mere  intent  with  which  the  ex- 
emption is  claimed,  provided  that  in  making 
hia  claim  for  exemption  the  execution  debtor 
compiles  strictly  with  the  statute  conferring 
his  right  thereto.  Krievl  r.  Eddv.  37  Neb. 
«3  (55  N.  W.  224). 

Effect  of  ownersUp  of  other  property. 
Specific  exemption  in  addition  to  general 

exemption,  see  post,  |  36. 

7.  (1877.)  The  articles  specifically  ex- 
empted may  be  claimed  by  the  debtor  al- 
tfaoo^  he  is  the  owner  of  lands,  town  lots, 
and  houses,  which  are  exempt  under  the 
homestead  law.  State,  ex  rel.  Metz.  v.  Cun- 
ningham. 6  Neb.  90. 

8.  (1878.)  When  the  head  of  a  family 
resides  upon  lands  owned  by  bloi  as  a  home- 
itead,  he  cannot  receive  the  benefit  of  the 
exemptiona  provided  by  section  621  of  the 
code.  Artell  v.  Warden.  7  Neb.  182. 

9.  (1878.)  It  is  a  matter  of  no  conse- 
qu«3ce  whether  the  lands  occupied  by  the 
head  of  a  family  as  a  homestead  have  been 
entered  under  the  homestead  or  pre-emption 
laws  of  congress,  or  under  the  act  permitting 
purchase  of  lands,  known  as  "offered  lands." 
Mxtell  V.  Warden,  7  Neb.  182. 

10.  ( 1882 )  A  debtor  who  Is  the  owner 
of  a  bouse  which  he  occupies  as  a  homestead, 
although  Incumbered  by  a  mortgage  for  all 
it  is  worth,  is  not  entitled  to  the  exemption 
provided  for  by  section  521  of  the  code  of 
civil  procedure.  State,  ex  rel.  Kahoon,  v. 
JCrsmpM,  13  Neb.  321  (14  N.  W.  409).  [Over- 
ruled. 17  Neb.  647;  19  Neb.  476;  21  Neb. 
Ml:  26  Neb.  240;  27  Neb.  501;  31  Neb.  464; 
56  Neb.  422.] 


11.  (1885.)  Where  a  wife  owns  a  home- 
stead which  is  exempt,  the  husband,  as  head 
of  the  family.  Is  not  entitled  to  the  further 
exemption  of  |500  In  personal  property  under 

section  521  of  the  civil  code.  Stout  v.  Rapp, 
17  Neb.  462  (23  N.  W.  351.  364). 

12.  (1885.)  A  person  possessed  of  a 
homestead  on  which  he  resides,  although 
his  title  may  be  a  contract  of  sale  and  the 
property  incumbered  for  nearly  Its  entire 
value,  is  not  entitled  to  $500  in  addition  in 
lieu  of  a  homestead,  nor  can  be  pledge  his 
homestead  as  security  for  a  debt,  and  while 
possessed  of  the  homestead  claim  $500  In 
lieu  thereof.  Stole,  ex  rel.  Hilton,  v.  Town- 
send,  17  Neb.  530  (23  N.  W.  509). 

13.  (1892.)  Where  at  the  time  an  at- 
tachrrent  is  levied  upon  property  it  is  not 
exempt,  the  debtor  cannot  by  transferring 
his  other  property  afterwards  thereby  ren- 
der the  property  bo  levied  upon  exempt  Ktt- 
patrirk-Koch  Dry  Oooda  Co.  v.  CallenOer,  34 
Neb.  727  (52  N.  W.  403). 

B.  Persona  Entitled. 
Head  of  family. 

14.  (1890.)  A  divorced  husband  who.  as 
the  testimony  tends  to  show,  continued  to 
furnish  support  for  the  children  after  their 
custody  had  been  awarded  to  the  wife,  is 
the  bead  of  a  family  and  entitled  to  the  ex- 
emption. Roberts  v.  Moudy.  30  Neb.  683  (46 
N.  W.  1013:  27  Am.  St  Rep.  426). 

—  Harried  woman. 

15.  (1880  )  Where  a  husband,  a  farmer, 
absconds  leaving  a  team  of  horses  in  care 
of  his  wife,  who  continues  to  farm,  such 
team  is  exempt  from  levy  and  execution  by 
a  creditor  of  the  husband.  Frazier  v.  8yas, 
10  Neb.  115  (4  N.  W.  934;  35  Am.  Rep.  466). 

16.  (1889.)  Where  a  Judgment  was  ob- 
tained against  a  married  woman,  and  execu* 
tion  Issued  thereon  and  returned  no  prop- 
erty found,  and  prf>ceedinga  in  garnishment 
were  instituted  against  a  debtor,  who  an- 
swered that  he  was  Indebted  to  her  in  the 
sum  of  $16,  which  it  was  made  to  appear 
was  for  board,  and  It  was  also  made  to  ap- 
pear that  the  execution  defendant  was  liv- 
ing with  her  husband,  who  was  a  bedridden 
invalid,  they  having  a  temily  of  children, 
and  that  she  and  her  husband  had  neither 
houses,  lands,  nor  town  lots  exempt  from 
execution,  and  did  not  possess  personal  prop- 
erty of  the  value  of  $500  Id  lieu  thereof,  the 
money  In  the  liands  of  the  garnishee  was 
aempt  from  seizure  on  garnishee  process. 
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Echaller  V,  Kurtg,  25  Neb.  655  (41  N.  W. 
642). 

17.  (1889  )  Where  the  property  levied 
upon  In  atlacbment  consisted  of  household 
goods,  such  as  bedding,  dishes,  etc.,  belons- 
iog  to  the  wife,  and  by  the  departure  of  ber 
husband,  tor  temporary  or  permanent  pur- 
poses, the  maintenance  and  support  of  the 
family  devolved  upon  the  wife,  she  was  en- 
titled to  the  exemption  as  the  bead  of  the 
family.  Hamilton  v.  Flemitiff,  26  Neb.  240 
(41  N.  W.  1002). 

18.  (1891.)  Where  a  husband  has  ab- 
sconded from  the  state  and  the  maintenance 
and  support  of  the  family  thereby  devolves 
upon  the  wife,  and  it  appears  that  neither 
she  nor  her  husband  is  the  owner  of  lands, 
town  lots,  or  houses,  subject  to  exemptioo  as 
a  homestead,  she.  as  the  head  of  the  family. 
Is  entitled  In  lieu  thereof  to  goods  of  the 
value  of  9500.  State,  ex  rel.  ScovtUe,  v. 
Wilson,  31  Neb.  462  (48  N.  W.  147). 

19.  (1891.)  A  husband  and  wife  were 
living  together  as  such.  -The  husband  was, 
and  for  the  two  years  last  iwst  had  been,  by 
reason  of  being  from  his  childhood  crippled 
in  his  right  arm.  and  haviiig  his  left  arm 
broken  by  accident,  and  afflicted  with  rheu- 
matlsim,  neuralgia,  and  erysipelas,  unable  to 
do  any  kind  of  work  or  labor,  and  being  en- 
tirely without  money,  property,  or  means, 
t>e8ide  the  clothes  which  he  wore,  had.  neither 
done  nor  contflbuted  anything  for  the  sup- 
port of  the  family;  while  the  wife,  during 
the  whole  of  said  time,  had,  by  renting  a 
house,  which  she  did  In  her  own  name,  sul>- 
letting  rooms  therein,  and  by  keeping  board- 
ers, solely  supported  the  family.  Held,  That, 
for  the  purposes  contemplated  by  sections 
521.  622,  and  523  of  the  code  of  dvll  proced- 
ure, the  wife  was  the  bead  of  the  family. 
State,  ex  rel.  Lucat,  v.  Houck,  32  Neb.  526 
(49  N.  W.  462). 

20.  (1903.)  One  F.  deserted  his  wife  and 
left  the  state,  leaving  a  crop  of  standing  ma- 
tured com  and  other  personal  property.  The 
wife  claimed  all  the  property  as  exempt  from 
attachment  by  the  husband's  eredttors. 
Knowing  of  such  claim  the  plaintiff  took 
from  the  husband  a  chattel  mortgage  and 
bill  of  sale  of  the  property  as  security  for  a 
pre-existing  debt  and  an  additional  sum 
loaned  to  Induce  the  husband  to  give  the 
security.  Held,  In  a  replevin  action  for  the 
com,  that  the  taking  of  such  security  was 
not  per  «e  a  fraud  upon  the  wife,  ttiat  the 
husband's  desertion  did  not  transfer  the 
title  of  his  exempt  property  to  his  wife,  nor 


divest  him  of  power  to  create  a  ll;n  thereon. 
Famiert  d  Uerchantt  Bank  of  Sterling  v. 
Hoffman.  6  Unof.  9  (96  N.  W.  1044). 

21.  (1903.)  F.  having  abacoDded,  a  cred- 
itor caused  an  attachment  to  be  levied  on 
his  personal  property;  his  wife  filed  an  In- 
ventory and  claim  of  exemptions,  whereupon 
the  creditor  dismissed  the  action.  Held, 
That  an  appraisement  thereafter  made  did 
not  effect  a  change  of  title  of  the  exempt 
property  from  the  husband  to  the  wife. 
Former*  A  Merchantt  Bank  of  Sterling  v. 
Hoffman,  5  Unof.  9  (96  N.  W.  1044). 

I<aborera,  mechanics  and  clerks. 

22.  (1891.)  The  provisions  of  section 
631  of  the  code  of  civil  procedure,  exempt- 
ing two  months'  wages  of  laborers,  mechan- 
ics and  clerks,  who  are  heads  of  famlUea, 
Includes  traveling  salesmen.  Deering  v. 
Ruffner,  32  Neb.  845  (49  N.  W.  771;  29  Am. 
St.  Rep.  473). 

Besidence. 

23.  (1872.)  A  resident  alien,  whose  fam- 
ily is  not  Id  this  state.  Is  as  much  entitled 
to  the  benefit  of  the  law  giving  exemption 
from  sale  of  his  property  taken  upon  exe- 
cution against  him  aa  Is  a  citizen,  if  he  came 
here  with  a  settled  purpose  of  abandoning 
his  foreign  residence,  and,  on  his  arrival 
here,  fixed  upon  this  state  aa  his  home,  and 
intends  to  remove  his  family  here.  People, 
ex  rel.  Dotaon,  v.  McClay.  2  Neb.  7. 

24.  (1882.)  One  F.,  the  head  of  a  family, 
removed  to  thla  state  with  his  family,  with 
the  intention  of  residing  here;  but  a  few 
days  thereafter,  and  before  he  occupied  a 
dwelling,  bis  personal  property  was  attached 
upon  the  ground  that  he  was  a  non-resident. 
In  an  action  of  replevin  to  recover  the  prop- 
erty. Aeld,  that  he  was  entitled  to  the  bene- 
fit of  the  »emptk>n  law.  CAemey  v.  Fran- 
cisco, 12  Neb.  626  (12  N.  W.  94). 

25.  (1886.)  The  wages  for  sixty  days* 
services  of  laborers,  mechanics,  or  clerks, 
who  are  heads  of  families.  In  the  hands  of 
those  by  whom  such  laborers,  mechanics,  or 
clerks  may  be  employed,  are  exempt  from 
execution,  attachment,  or  gamlshment, 
whether  the  employee  is  a  resident  of  the 
state  or  not  Such  wages  are  absolutely 
exempt.  Wright  v.  Chicago,  B.  <f  0-  H.  Co., 
19  Neb.  176  (27  N.  W.  90;  56  Am.  Rep.  747). 

25a.  (1906.)  A  non-resIdcnt  Is  not  en- 
titled to  the  beheflts  of  the  law  providing 
exemption  of  laborers'  wag«  from  gamlsh- 
ment. McCormack  v.  Tineher,  77  Neb.  857 
(110  N.  W.  547). 
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C.  Property  and  Sights  Exempt. 

Cemetery  property  as  exempt,  see  Cemt- 
teriei,  il&-7. 

From  assessment  for  municipal  Improve- 
neota.  see  Municipal  Corporatiom,  II 457- 
4CZ. 

General  exemption  of  personal  property. 

31.  (18800  An  execution  debtor  vjio 
possesses  neither  lands,  town  lots,  nor 
booses.  Is  entitled  to  hold  exempt  from  exe- 
cution the  specific  articles  enumerated  In 
section  530  of  the  code  of  cItII  procedure, 
and  In  addition  thereto  other  personal  prop- 
erty of  the  value  of  $500.  Williams  v. 
Golden.  10  Neb.  432  (6  N.  W.  766). 

27.  (1898.)  Under  section  S21  of  the 
code  of  clTll  procedure,  a  Judgment  debtor, 
wbo  Is  the  head  of  a  family  and  has  no 
homestead — i.  owns  neither  lands,  town 
lots,  nor  houses  subject  to  exemption  under 
the  homestead  laws  of  the  state-^nay  claim 
as  ^empt  from  forced  sale  on  execution 
personal  property  to  the  value  of  ♦500. 
Wtdemoir  v.  WooUey.  53  Neb.  468  (73  N. 
W.  947). 

28.  (1898.)  The  words  "subject  to  ex- 
emption as  a  homestead,"  as  used  In  said 
section  521,  do  not  refer  to  "houses"  alone, 
but  apply  to  "lands"  and  "town  lots"  as 
well.  Widemair  ».  Woolgev.  53  Neb.  468 
(73  N.  W.  947). 

29.  (1898.)  The  exemptifm  allowed  by 
section  521  of  the  code  was  intended  to  be 
aa  exemption  in  addition  to  the  articles  of 
personalty  specifically  exempted  by  section 
630.  Johnson  v.  Bartek,  56  Neb.  422  (76  N. 
W.  878). 

30.  (1901.)  The  head  of  a  family  who 
has  no  real  property  subject  to  «cecation. 
Is  entitled  to  hare  exempt  from  forced  sale 
personal  property  not  exceeding  $500  in 

value.  Mccormick  Harvesting  Machine  Oo. 
F.  Dunn,  63  Neb.  81  (88  N.  W.  169). 


Judgments. 

31.  (1892.)  The  exemption  of  8500  to 
which  an  Insolvent  debtor  who  is  the  head 
of  a  family  is  entitled  may  be  In  the  form 
of  a  Judgment,  ifoce  v.  Heath,  34  Neb.  64 
(51  N.  W.  317). 

Qovemment  homestead. 

Exemption  of  land  acquired  under  home- 
stead laws,  see  Pu&Iic  I^ands.  ||  163-167. 

S2.  (1885.)  Wher«  lands  are  entered 
oDder  the  homestead  law  of  the  United 
Outes,  uid  afterwards,  upon  proper  proof 
'ii  payment  of  the  price,  the  homestead 
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commuted,  such  lands  are  not  subject  to 
sale  on  execution  on  a  debt  contracted  be- 
fore the  patent  was  Issued.  And  where  sunh 
lands  were  exempt  from  debts  when  con- 
veyed to  a  purchaser,  the  exemption  con- 
tinues in  favor  of  the  grantee  and  he  may 
plead  the  same.  Baldirin  v.  Boyd,  18  Neb. 
444  (25  N.  W.  580). 

33.  (1897.)  Though  lands  acquired  as  a 
govemtoent  homestead  are  forever  exempt 
from  liability  for  the  debts  of  the  patentee 
created  before  the  patent  was  Issued,  such 
lands  in  the  hands  of  a  subsequent  owner 
are  not  exempt  by  the  federal  homestead 
law  from  the  payment  of  the  debts  of  the 
latter  Incurred  prior  to  the  issuance  of  the 
patent.  Duell  v.  Potter,  51  Neb.  241  (70  N. 
W.  932). 

Vehicles  and  teams. 

3t.  (1877.)  Mules,  harness  and  wagons 
of  a  firmer  are  exempt  from  execution 
when  he  has  no  homestead  realty.  State, 
ex  rel.  Metz,  v.  Cunningham,  6  Neb.  90. 

35.  (1893.)  By  the  provlrlons  of  aectloa 
530  of  the  code  of  civil  procedure  a  debtor, 
resident  of  this  state,  the  head  of  a  family, 
and  engaged  In  the  business  of  agriculture. 
Is  entitled  to  select  and  hold  as  exempt  from 
execatim  "a  pair  of  horses";  and  he  may 
exercise  his  own  discretion  In  the  selection 
of  such  horses,  and  is  not  limited  to  any 
particular  horses,  but  may  make  such  selec- 
tion from  any  borees  owned  by  him.  Con- 
way V.  Roberta,  88  Neb.  466  (66  N.  W.  980). 

36.  (1893.)  The  "pair  of  horses"  fllowed 
to  a  head  of  a  fiamily  by  section  S30,  code 
of  civil  procedure.  Is  In  addition  to  htS'other 
exemption,  and  hence  the  value  of  grain 
owned  by  him  Is  not  material.  Conway  v. 
RoJterts,  38  Neb.  466  (56  N.  W.  980). 

XamiBga,  wages  or  salaries. 

37.  (1886.)  Sixty  days'  wages  of  a  la- 
borer, medianic,  or  clerk  who  Is  the  head  of 
a  family  are  exempt  from  execution,  attach- 
ment, or  garnishment,  and  it  is  the  duty  of 
the  employer  summoned  as  gamtshee,  when 
knowing  the  facta,  to  state  them  in  his 
answer.  Turner  v.  Bioux  City  <S  P.  R.  Co., 
19  Neb.  241  (27  N.  W.  103). 

38.  (1891.)  Under  the  provisions  of  sec- 
tion 531a  of  the  code,  tlie  wages  for  sixty 
days'  services  of  laborers,  mechanics,  or 
clerks,  who  are  heads  of  femllles.  In  the 
hands  of  their  employers,  are  absolutely  ex- 
empt from  execution,  attachment,  or  gar- 
nlahirent.  Lehnoff  d  Boennichen  v.  Fisher, 
32  Kcb.  107  (48  N.  W.  821). 
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39.  (1898.)  Sixty  days'  wages  of  a  la- 
borer are  exempt  from  enforced  appllca- 
tlsn  to  payment  of  his  debts.  Karnes  v. 
Dovej/.  63  Neb.  725  (74  N.  W.  311). 

Professional  books  and  implements. 

40.  (1890.)  The  library  and  Implements 
of  a  professional  man,  a  resident  of  the 
state,  are  exempt  under  section  530  of  the 
code,  whether  he  la  the  head  of  a  family  or 
not.  Roberts  v.  Moudy,  30  Neb.  683  (46  N. 
W.  1013;  27  Am.  St.  Rep.  426). 

i*rooeeda  of  exempt  property. 

41.  (1901.)  The  exemption  provided  by 
section  5316,  code  of  civil  procedure,  extends 
to  property  taken  In  exchange  for  the  prop- 
erty therein  mentioned,  as  veil  as  to  the 
Increase  of  such  property,  subject  to  the 
limitation  therein  fixed  as  to  the  amount. 
Dargan  v.  Williams,  66  Neb.  1  (91  N.  W. 
862). 

42.  (1901.)  Where  a  mortgage  lien  on 
personal  property  less  than  $2,000  In  ralue 
is  equal  to  or  greater  than  the  v^ue  of^viich 
proper''.y.  and  the  mortgagor  discharges  such 
lien  v'th  money  received  as  a  pension  from 
the  Vailed  States,  such  property  Is  exempt 
from  execution,  under  the  provisions  of  sec- 
tion 531&.  code  of  civil  procedure.  Dargan 
V.  VUHttms,  66  Neb.  1  (91  N.  W.  862). 

Fro  seeds  of  partition  sale. 

4^.  (1901.)  Proceeds  of  a  partition  sale 
of  *-eAl  estate  cannot  be  claimed  as  exempt 
perwnal  pn^wrty  agftinst  one  who  had  and 
har  taken  proper  steps  in  the  partition  pro- 
cee'lings  to  enforce  a  Judgment  Hen  against 
the  land  partitioned.  First  Xat.  Bank  of 
AlPUm  V.  Snyder,  2  Unof.  136  (96  N.  W. 
28^). 

PtrtnersMp  property. 

44.  (1874.)  One  member  of  a  partner- 
ship, even  though  the  head  of  a  family,  can- 
not, under  the  provisions  of  chapter  57,  Gen- 
eral Statutes,  sections  (612),  (513),  claim, 
as'  exempt  from  forced  sale  upon  execu- 
tion, any  portion  of  the  partnership  prop- 
erty which  has  been  levied  upon  to  satisfy 
the  claims  of  the  Arm  creditors.  Staie,  ex 
rel.  Tilt.  V.  Roy.  3  Neb.  261. 

45.  (1878.)  The  property  of  a  partner- 
ship la  not  exempt  from  execution  for  the 
satisfaction  of  a  judgment  against  the  part- 
nership. And  where,  upon  the  levy  of  sucb 
an  execution  upon  the  goods  of  a  firm,  its 
members  undertook  to  divide  them  In  sev- 
eralty between  themselves  with  the  view 
of  enabling  each  one  to  claim  and  hold  his 


share  exempt,  Ar/rf,  that  by  the  levy  a  valid 
lien  was  acquired  which  it  Is  not  in  the 
power  of  the  Ann.  either  by  sale  or  a  di- 
vision between  its  members,  to  destroy  or 
prejudice.  Wise  v.  Frey,  7  Neb.  134  (29  Am, 
Rep.  380). 

46.  (1878.)  SecUon  621  of  the  code  of 
rivit  procedure,  which  provides  that  "all 
heads  of  families  who  have  neither  lands, 
town  lots,  or  houses  subject  to  exemption 
as  a  homestead,  under  the  laws  of  this  state, 
shall  have  exempt  from  forced  sale  on  gx- 
ecutton  the  sum  of  five  hundred  dollars  In. 
personal  property,"  applies  only  to  Individ- 
ual debtors,  and  exempts  only  IndlTfdual 
property.  Wise  v.  Frey.  7  Nob.  134  (  29  Am. 
Rep.  380). 

47.  (1899.)  Individual  partners  cannot 
claim  as  exempt  any  portion  of  the'partner- 
shlp  property  nntll  after  partnenhlp  debts 
have  been  liquidated,  ifiller  v.  Wot/e,  68 
Neb.  319  (80  N.  W.  907).  [Rehearing.  60 
Neb.  431.1 

48.  (1901.)  One  member  of  a  partner- 
ship, even  though  the  head  of  a  bimlly,  can- 
not claim  as  exempt  from  forced  sale  upon 
execution  any  portion  of  the  partnership 
property  which  has  been  levied  upon  to 
satisfy  the  claims  of  the  firm  creditors. 
Lynch  V.  Englehardt-Winning-Davison  Mer- 
-cantile  Co.,  1  Unof.  628  (96  N.  W.  624). 

D.  LiablUtiea  Enforceable  Against  Exempt 

Property. 
Hecesaaries  in  genenU. 

49.  (1891.)  The  provisions  of  sectlOB 
531  of  the  code,  which  read  •  •  *  "Nor 
shall  anything  fn  this  chapter  be  construed 
to  exempt  from  execution  or  attachment 
property  of  the  value  of  more  than  five  hun- 
dred ($500)  dollars  (or  any  debt  eontractetf 
by  any  person  In  purchase  of  the  actual 
necessaries  of  life  for  himself  or  family," 
do  not  apply  to  debts  contracted  by  the  head 
of  a  family  for  groceries  and  provisions 
furnished  him  as  supplies  for  a  boarding 
house.  Lehnoff  rf  Soennirhsen  v.  Fisher,  32 
Neb.  107  (48  N.  W.  821). 

Wages. 

50.  (1887.)  Under  the  provMons  of  sec- 
tion 631  of  the  clTll  code,  no  property  of  a 
debtor  Is  exempt  from  execution  or  attach- 
ment on  a  debt  for  laborer's  wages;  while 
under  the  provisions  of  section  S31a.  the 
wages  of  laborers  who  are  heads  of  families 
are  exempt  from  the  operation  of  execution 
or  attachment  process.   In  an  action  by  A 
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asaiDBt  B  for  wages,  and  In  wltlch  a  Judg- 
iwDt  was  obtained,  and  whftreon  he  souf^t 
to  annoprtate  the  wages  of  B  by  proeess  in 
gamlsbment,  B  being  the  head  of  a  family, 
tnd  the  wages  sought  to  be  appropriated 
btTlng  been  earned  within  sixty  days  imme- 
diately prior  to  the  service  of  process  in 
lamlihment.  It  was  held  that  the  wages  of 
B  were  exempt.  Section  4310,  haring  been 
eaaeted  as  an  Independent  act,  long  subse 
qoent  to  the  passage  of  section  631.  and  be- 
ing the  last  expression  of  the  legislature 
vpon  the  subject,  must  prevail.  BnyCer  v. 
Arsac.  22  Neb.  189  (34  N.  W.  864). 

n.  (1893.)  A  person  who  contracts  to 
fvnMi  all  help  and  make  and  bum  brick 
for  a  certain  price  per  thousand,  and  also 
agrees  to  keep  tfae  machinery  furnished  by 
the  other  party  in  good  repair,  to  supply  oil 
ftv  the  same,  and  feed  and  care  for  the  team 
fmilihed  by  the  other  party,  la  not  entitled 
to  the  beneQts  of  section  531  of  the  code, 
whldi  declares  that  "nothing  in  this  chap- 
ter Bfaall  be  BO  construed  as  to  exempt  any 
property  In  this  state  from  execution  or  at- 
tadiment  for  clerks',  laborers',  or  mechan* 
ici'  wages."  etc.  Henderton  v.  Vott,  36  Neb. 
154  (54  N.  W.  87:  38  Am.  St.  Rep.  720). 

52.  (1896.)  The  provision  of  section  531, 
dTii  code,  that  nothing  therein  contained 
shall  be  construed  "aS  to  exempt  any  prop- 
erty in  this  state  from  execution  or  attach- 
ment for  cleriu',  laborers',  or  mechanics* 
wag«8,"  has  no  application  to  property  ex- 
ompt  as  a  homestead  under  tbe  laws  of  this 
lUte.  Fox  V.  MeClav,  48  Neb.  820  (67  N.  W. 
888). 

58.  (1896.)  Section  1  of  the  act  of  1879 
declares  that  the  homestead  "shall  be  ex- 
empt from  Judgment  liens  and  from  execu- 
tloo  and  forced  sale  except  as  In  this  chap- 
ter provided."  The  only  exceptions  therein 
named  are:  (1)  Dettts  secured  by  mechan- 
ics'. laborerB*.  and  vendors'  liens;  (2)  debts 
Kcnred  by  mortgage  executed  by  both  tans* 
bud  and  wife  or  an  unmarried  claimant. 
Betd,  That  the  provision  of  the  code  re 
Itting  to  clerks',  laborers',  and  mechanics' 
wages.  If  applicable  to  homesteads,  was, 
w  br  as  It  oonflicts  with  the  act  above 
nentioned,  thereby  repealed.  Fox  v.  Mo- 
Olsr,  48  Neb.  820  (67  N.  W.  888). 

54.  (1896.)  An  employee  who  so  far  re- 
tains the  control  of  the  work  in  band  that 
he  is  not  subject  to  the  direction  of  his  em- 
^er  while  engaged  thereat  Is  an  independ- 
ent CMttractor  ud  u<A  within  the  exceptltm 


of  section  631,  civil  code,  relating  to  clarka'. 
laborers',  and  mechanics'  wages.  Fos  v.  Me- 

Clay,  48  Neb.  820  (67  N.  W.  888). 

Moneys  reealTed  by  attorney. 

55.  (1897.)  The  library  of  an  attorney 
at  law,  a  resident  of  the  state,  is  exempt 
under  section  530  of  the  code  of  dvll  pro- 
cedure, but  by  virtue  of  section  631  of  said 
code  such  exemption  cannot  be  claimed 
against  an  execution  upon  a  Judgment  re- 
covered against  him  for  moneys  received 
profeeslonally  for  the  Judgment  creditor. 
Shreck  v.  mibert,  62  Neb.  813  (73  N.  W. 
276). 

56.  (1897.)  The  fact  that  the  Judgment 
was  recovered  for  moneys  received  by  an  at- 
torney for  his  client  makes  section  SSI  of  the 
code  applicable  without  any  finding  to  that 
effect  in  the  Judgment.  Shreck  v.  CHlbort, 
52  Neb.  813  (78  N.  W.  276). 

H.  Transfer  or  Incnmbranoe  of  Xxempt 
Property. 

Exempt  property  aa  anbjeot  of  fmndnleut 
eonveyance. 

67.  (3879.)  Property  which  Is  exempt 
by  law  from  liability  for  the  owner's  debts 
Is  not  susceptible  of  a  fraudulent  alienatlim. 
Derby  v.  Woyrich,  8  Neb.  174  (30  Am.  Rep 

827). 

58.  (1884.)  Exempt  property  Is  not  sus- 
ceptible of  fraudulent  alienation.  And  while 
the  right  of  a  debtor  to  hold  property  ex- 
empt from  execution  is  a  personal  privilege, 
yet  If  he  asserts  his  right  to  such  property 
and  conveys  it  to  a  third  party  by  mortgage 
or  otherwise,  such  third  party  will  hold  the 
property  free  from  any  claims  of  the  cred- 
itors of  bis  grantor,  and  the  title  of  such 
grantor  will  Inure  to  his  iMneflt,  and  to 
that  extent  he  may  plead  such  exemption, 
and  for  the  stronger  reason  can  he  do  so  If 
such  conveyance  was  made  in  good  faith 
and  for  a  valuable  consideration.  Oitletpie 
V.  Brown  «C  Ayoil  Brtv.,  16  Nefb  467  (20  N. 
W.  632). 

59.  (1888.)'  Money  which  Is  absolutely 
exempt,  such  as  the  wages  of  laborers  who 
are  heads  of  families,  for  sixty  days.  Is  not 
subject  to  fraudulent  alienation,  and  the 
fact  that  such  wagea  are  exempt  Is  a  com- 
plete defense  to  any  proceeding  to  apply 
them  to  the  payment  of  a  Judgment  against 
the  debtor.  Union  P.  Jt.  Co.  v.  Smersh.  22 
Neb.  751  (36  N.  W.  139;  3  Am.  St.  Rep.  290). 

60.  (1892.)  It  la  the  settled  law  of  this 
state  Uiat  exempt  property  la  not  the  aub- 
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ject  of  fraudulent  sale,  and  that  the  vendee 
of  such  property  takes  the  same  free  from 
the  clalme  of  the  creditors  of  the  vendor. 
Bloedom  v.  Jewell,  34  Neb.  649  (52  N.  W. 
637). 

in.  WAIVEB  OB  POBFEITUBE. 
Bcdelivery  nndartaking. 

61.  (1884.)  Where  exempt  pn^terty  has 
been  levied  upon,  the  giving  of  a  redelivery 
tmdertaking  by  the  debtor  Is  not  a  waiver 
of  the  exemption.  Desmond  v.  State,  ex  rel, 
PofaJI,  16  Neb.  438  (19  N.  W.  C44). 

XfTort  to  transfer  property. 

62.  (1889.)  The  fact  that  relator,  who 
vas  the  head  of  a  family,  transferred  the 
property  to  his  wife,  who  Instituted  an  ac- 
tion of  replevin  against  the  officer  making 
the  levy,  but  was  unsuccessful  tn  her  suit — 
the  property  being  held  to  be  that  of  her 
husband— will  not  deprive  the  debtor  of  the 
benefit  of  the  exemption  laws,  even  though 
he  may  have  testified  upon  the  trial  that 
the  property  belonged  to  his  wife  and  that 
he  had  no  Interest  In  it.  State,  ex  rel. 
Stevens,  v.  Carson,  27  Neb.  501  (43  N.  W. 
361;  20  Am.  St.  Rep.  681;  9  L..  R.  A.  523). 

17.  PBOTECTION  ANP  EKFOBCBKBNT 

OF  BIGHTS. 
Release  of  exempt  property  from  attach- 
ment, see  Attachment,  f  |  218,  219. 

Sffect  of  Judgment  sustaining  attachment. 

63.  (1882.)  The  property  of  a  debtor 
seized  in  attachment  and  ordered  to  be  sold 
by  the  Judgment  of  a  court  having  Jurisdic- 
tion of  it,  cannot  be  released  as  beiag  ex- 
empt from  execution  as  provided  by  sections 
522  and  523  of  the  code,  since  the  Judg- 
ment cannot  be  attacked  collaterally.  State, 
ex  rel.  Eahoon,  v.  Krumpus,  13  Neb.  321  (14 
N.  W.  409).  [Overruled.  26  Neb.  240;  31 
Neb.  464;  27  Neb.  601;  66  Neb.  422.1 

64.  (1889.)  Where,  after  the  levy  of  an 
attachment  upon  exempt  property,  the  de- 
fendaot  filed  an  affidavit  of  exemption  and 
inventory  of  ail  her  property,  by  which  she 
clamed  that  the  property  was  exempt  under 
the  provisions  of  section  521  of  the  civil 
(^>de,  and  the  officer  having  the  process 
failed  to  call  appraisers  or  to  take  any  steps 
to  ascertain  whether  or  not  the  property 
was  exempt,  it  was  held  that  the  decision 
of  the  Justice  of  the  peace  before  whom  the 
action  was  pending,  sustaining  the  attach- 
ment, was  not  conclusive  upon  the  defend- 
ant In  the  action,  but  that -she  might  main- 
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tain  replevin,  or  sue  for  the  value  of  the 
property,  aamitton  v.  Fleming,  26  Neb.  240 
(41  N.  W.  1002). 

65.  (1889.)  ^liere  the  property  of  a 
debtor  who  is  the  head  of  a  family  Is  levied 
upon  by  the  sheriff  by  authority  of  an  order 
of  attachment  and  advertised  to  be  sold  to 
satisfy  the  Judgment  obtained  in  the  attach- 
ment proceedings,  such  judgment  and  order 
of  sale  will  not  deprive  him  of  the  right  to 
claim  the  property  as  exempt  from  execu- 
tion under  the  provisions  of  sees,  621  and 
522  of  the  dTll  code.  State,  ex  rel.  Stevens, 
V.  Carson.  27  Neb.  501  (43  N.  W.  361;  20 
Am.  St.  Rep.  681;  9  L.  R.  A.  623)  ;  (1891) 
State,  ex  rel.  Scoville,  v.  Wilson,  31  Neb.  462 
(48  N.  W.  147).  ■  ' 

66.  (1898.)  A  Judgment  sustaining  an 
attachment  does  not  determine  whether  the 
property  was  exempt  from  seizure.  Johnson 
V.  Bartek,  56  Neb.  422  (76  N.  W.  878). 

Notice  to  debtor  of  garnishment  procead- 
iags. 

67.  (1888.)  While  the  statute  In  pro- 
ceedings in  garnishment  after.  Judgment 
does  not  require  notice  to  be  given  to  the 
judgment  debtor,  yet.  the  courts  have  power 
to  require  such  notice  to  be  given  before 
the  garnishee  Bles  his  answer.  In  order  that 
the  debtor  may  protect  his  rights,  and  If 
the  money  or  property  is  exempt,  have  an 
opportunity  to  plead  the  exemption.  Union 
P.  R.  Co.  V.  Smersh,  22  Neb.  751  (36  N.  W. 
139;  3  Am.  St.  Rep.  290). 

Time  for  making  claim. 

68.  (1882.)  Under  our  statute  exempt 
property  may  be  claimed  at  any  time  be- 
fore it  is  sold.  Chesney  v.  Francisco,  12 
Neb.  626  (12  N.  W.  94). 

69.  (1882.)  Property  exempt  from  at- 
tachment execution  may  be  claimed  at  any 
time  before  the  sale.  Crans  v.  Cunningham, 
13  Neb.  204  (13  N.  W.  176). 

AlKdaTit. 

70.  (1892.)  A  debtor  who  swears  that  he 
has  neither  lands,  town  lots,  nor  houses 
subject  to  exemption  must  negative  the  pos- 
session  of  any  of  these,  and  if  be  falls  to 
do  so  the  affidavit  will  be  Insufficient.  Kit- 
patrick-Koch  Dry  Ooods  Co.  v.  Calleader,  34 
Neb.  727  (52  N.  W.  403). 

71.  (1893.)  An  affidavit  filed  as  required 
by  section  522  of  the  code  of  civil  procedurp, 
which  states  that  the  affiant  has  certain 
enumerated  property  of  the  value  therein 
detailed,  which  value  in  the  a^regate  la 
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less  than  9500,  and  that  the  affiant  has  no 
other  property,  anffldently  complies  with 
the  requltementa  as  to  ennmeratlcoi  and 
Tahw  of  eaid  execution  debtor's  property  to 
entitle  him  to  the  benefit  of  the  said  sec- 
doD  of  (he  statute.  Kriesel  v.  Eddy,  37  Neb. 
C3  (SSN.  W.  224). 

ItTentory  or  Bcbednle. 

72.  (1887.)  The  exemption  of  1500  In. 
perwnal  property  in  favor  of  a  Judgment, 
debtor,  provided  by  section  621  of  the  code 
o(  civil  procedurv  in  lieu  of  a  homestead, 
mnst  depend  upon  the  filing  of  the  Inventory 
as  provided  by  section  522,  and  the  selec- 
tion of  property  claimed  by  the  debtor  to 
be  exempt  Ifann  v.  Welton.  21  Neb.  541 
(33  N.  W.  599). 

73.  (1887.)  Replevin  cannot  be  main- 
tained against  an  officer  for  property  levied 
upon  and  claimed  to  be  exempt  under  said 
section  until  after  the  inventory  is  filed  and 
the  appraisement  and  selection  Is  made. 
Mann  F.  Welton.  21  Neb.  541  (32  N.  W.  599) 

74.  (1894.)  An  inventory  of  all  the  prop- 
erty of  a  debtor  who  describes  his  prop- 
erty In  general  terms  as  "three  barrels  of 
Uqnor.' saloon  and  fixtures,  and  cigars,  and 
stock,  consisting  of  bar,  liquors,  glassware, 
and  mirror,  at  No.  220  Sodth  Thirteenth 
street,  Omaha,"  Is  not  void.  Althou^  In- 
lormal.  the  court  will  look  at  the  substance/ 
and  hold  It  sufficient  .when  it  appears  that 
•11  the  property  described  was  found  at  the 
place  designated.  Farguhar  v.  Hibbin,  38 
Neb.  556  (57  N.  W.  290). 

75.  (1895.)  The  validity  or  sufficiency 
of  a  schedule  and  affidavit  for  exemption 
made  according  to  statutory  provisions 
eauiot  be  questioned  by  an  officer  holding 
a  levy  on  property  under  an  attachment. 
Smith  V.  Johnson,  43  Neb.  754  (62  N.  W. 
217). 

76.  (1901.)  Since  the  Inventory  and  oath 
of  the  debtor  for  release  of  exempt  prop- 
erty, under  section  522,  code  of  civil  pro* 
cedure,  are  coocluaiTe  on  the  levying  officer, 
he  cannot  be  held  liable  for  releasing  the 
levy,  on  the  ground  that  such  Inyentory  and 
Mth  were  untrue.  McCormiek  Harvesting 
Uttchine  Co.  v.  Dunn.  63  Neb.  81  (88  N.  W. 
1S9). 

Appraisement. 

77.  It  is  the  duty  of  the  officer  levying 
'  the  execution,  when  the  debtor  files  an  In- 

TCBtory  of  all  his  property,  to  call  three  die- 
taterested  treeholdera  of  the  county  to  ap- 
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praise  such  property,  and  If  Its  value  does 
not  exceed  $500,  return  it  to  the  owner. 
(1872)  People,  ex  ret.  Dobton,  v.  UcClay.  2 
Neb.  7;  (1889)  Cunningham  v.  Contcoy.  25 
Neb.  615  (41  N.  W.  452). 

78.  (1877.)  Where  an  Inventory,  under 
oath,  Is  made  by  a  debtor,  and  filed  with  an 
officer  holding  an  execution  or  order  of  at- 
tachment, he  must  call  appraisers  to  asoer 
tain  the  value  of  the  property  seized.  He 
has  no  discretion  In  the  matter.  State,  ex 
tel.  Metz,  V.  Cwiningham,  6  Neb.  90. 

79.  (1891.)  After  the  levy  of  an  atUch- 
ment  upon  property  in  the  possesaloD  of  a 
married  woman,  deserted  by  her  husband, 
she  filed  an  inventory  of  all  her  property  as 
well  as  that  of  her  husband,  and  claimed 
that  the  property  was  exempt  under  the 
provisions  of  section  621  of  the  code.  Beld, 
That  it  was  the  duty  of  the  officer  to  cat! 
appraisers  to  appraise  the  property  de- 
scribed In  the  Inventory.  Stole,  ex  rel. 
Svoville,  17.  WiUon.  31  Neb.  462  (48  N.  W. 
147). 

80.  (1896.)  When  an  officer  seizes  prop- 
erty under  execution  or  attachment,  and  the 
debtor  makes  and  files  an  Inventory  under 
oath  In  accordance  with,  section  522  of  the 
code  of' civil  procedure,  the  officer  then  has 
but  one  duty  to  perform,  and  that  is  to  call 
appraisers  and  have  the  property  levied 
upon  appraised,  and  If  the  appraised  value 
of  the  property  1b  1500  or  less,  release  and 
return  the  property  to  the  ilebtor.  2>al0y  v. 
Peters,  47  Neb.  848  (66  N.  W.  862). 

81.  (1898.)  No  sUtute  exIsU  requiring 
or  authorizing  the  officer  to  have  exempt 
property  appraised  before  releasing  It  to  the 
debtor.  'Johnwn  v.  Bartek,  56  Neb.  422  (76 

N.  W.  878). 

82.  (189S.)  The  appraisal  which  section 
522  of  the  code  requires  to  be  made  of  prop- 
erty seized  on  Judicial  process,  and  claimed 
by  the  debtor  to  be  exempt,  has  no  reference 
whatever  to  property  speclftcaily  exempted 
by  section  530  of  the  code.  Johnaon  v.  Bar- 
tek. 56  Neb.  422  (76  N.  W.  878). 

83.  (1898.)  Where  the  sheriff  makes  a 
levy  upon  personal  property,  and  the  debtor 
fliM  under  oath  the  Inventory  required  by 
section  522  of  the  code  of  civil  procedure,  it 
is  the  duty  of  such  officer  to  call  to  his  as- 
sistance three  disinterested  freeholders  of 
the  county  where  the  property  Is  situate, 
who.  after  being  sworn  oy  said  officer,  shall 
determine  the  cash  value  of  the  property. 
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Johnson  V.  Bartek,  54  Neb.  787  (75  N.  W. 
55). 

84.  (1898.)  Where  the  officer  calls  two 
appraisers  only,  the  appraisement  made  by 

them  Is  of  no  validity,  and  affords  the  officer 
no  protection  In  releasing  and  surrendering 
the  property  to  the  judgment  debtor,  John- 
son  V.  Bartek,  54  Neb.  787  (75  N.  W.  55). 

 Mandamus  to  compel. 

85.  (1872.)  Mandamus  Is  the  proper 
remedy  -to  compel  a  sheriff  to  appoint  ap- 
praisers, under  the  exemptioa-executlon  law, 
upon  the  proper  application  to  him  by  the 
Judgment  debtor^  People,  ex  rel.  Dohton.  v. 
McClay,  2  Neb.  7;  (1898)  First  Nat.  Bank  v. 
Lancaster,  64  Neb.  467  (74  N.  W.  858). 

86.  (1877.)  When  a  sheriff  has  levied  on 
the  personal  property  of  a  farmer  the  latter 
may,  by  mandamus,  require  the  appraise- 
ment of  the  property  and  select  property  to 
the  value  of  $500  therefrom  as  exemptions. 
State,  eg  rel.  Metz,  v.  Cunningham,  6  Neb. 
90. 

87.  (1889.)  If  the  officer  neglect  or  re- 
fuse to  call  appraisers  to  appraise  property 
claimed  to  be  exempt,  the  debtor  may  by 
mandamus  compel  him  to  act,  or  may  bring 
an  action  against  him  for  non-performance 
of  his  duty,  or  may  enjoin  the  sale  under  the 
execntloii,  npon  the  ground  that  the  officer  la 
proceeding  Illegally  under  a  claim  of  right 
Cunningham  v.  Conuray,  25  Neb.  615  (41  N. 
W.  452). 

88.  (1898.)  To  entitle  an  execution  or* 
attachment  defendant  to  a  peremptory  writ 
of  mandamus  against  an  officer  who  has 
seized  and  refused  to  appraise  property 
claimed  to  be  exempt  under  section  521  of 
the  code,  he  must  allege,  and  prove,  if  not 
admitted,  that  after  the  seizure  and  before 
the  sale  he  filed  with  the  officer,  or  in  the 
court  from  which  the  process  Issued,  a 
schedule  of  his  entire  personal  estate,  to- 
gether with  a  sworn  statement  that  such 
schedule  Is  complete  and  correct  and  that 
the  claimant  is  a  resident  of  the  state,  the 
head  of  a  family,  and  not  possessed  of  lands, 
town  lots,  nor  houses  exempt  as  a  home- 
stead under  the  laws  of  this  state.  First 
Nat.  BanJt  of  KeUgh  v.  Lancaster,  54  Neb. 
467  (74  N.  W.  858). 

Jurisdiction  to  determine  claim. 

89.  (1885.)  The  county  court  has  Juris- 
diction, under  the  provisions  of  section  34 
of  the  act  regulating  the  assignment  of  es- 
tates to   decide  as  to  whether  personal 


property  Is  exempt  from  execution  and 
whether  it  should  or  should  not  be  delivered 
to  the  assignee.  Such  luquiry  does  not  in- 
volve the  question  of  the  title  to  real 
estate.  Stout  v.  Rapp,  17  Neb.  462  (23  N. 
W.  351.  364). 

Belease  of  property  claimed  aa  exempt. 

90.  91.  (1882.)  Exempt  property  held 
under  an  attachment  cannot  be  released 

under  sections  522  and  523  of  the  code,  but 
may  be  by  order  of  the  Justice.  State,  ex  rel. 
Tucker,  v.  Banford,  12  Neb.  425  (11  N.  W. 
868).  [Overruled.  21  Neb.  541;  26  Neb. 
240  :  27  Neb.  501;  31  Neb.  462;  56  Neb.  422.1 

92.  (1898.)  An  officer  sued  for  releasing 
property  taken  on  attachment  may  defend 
by  showing  the  property  was  exempt.  John- 
son V.  Bartek,  66  Neb.  422  (76  N.  W.  878). 

Denial  or  Infringement  of  rights. 

93.  (1889.)  Where  by  garnishee  process 
a  creditor  obtains  the  money  of  his  debtor 
which  is  exempt  from  execution,  a  cause  of 
action  arises  in  favor  of  the  debtor  against 
the  creditor.  Schaller  v.  KurUs,  26  Neb.  6&S 
(41  N.  W.  642). 

94.  (1893.)  Where  a  sufficient  inventory 
has  been  filed  to  entitle  an  execution  debtor 
to  the  exemptions  provided  in  sections  522 
and  523  of  the  code  of  civil  procedure.  It  la 
tiie  duty  of  the  officer  to  proceed  further 
only  as  provided  in  said  sections,  and  if, 
notwithstanding  the  due  filing  of  the  in- 
ventory, the  officer  holding  an  execution, 
without  compliance  with  the  statute  In  such 
case  made  and  provided,  sells  the  property 
held  by  him  under  bis  execution,  he  is  liable 
on  bis  bond  for  the  value  of  the  property  so 
sold,  at  least  to  the  limit  of  )500.  Kriesel 
V.  Eddy.  37  Neb.  63  (55  N.  W.  224). 

95.  (1896.)  Where  an  officer  makes  a 
levy  upon  personal  property,  and  the  debtor 
flies  under  oath  the  inventory  required  by 
section  522  of  the  code  of  civil  procedure, 
and  the  officer  neglects  or  refuses  to  cause 
the  property  to  be  appraised,  but  proceeds  to 
sell  it  to  satisfy  his  writ,  he  Is  thereby  guilty 
of  the  conversion  of  the  property.  Dalejf 
V.  Peters,  47  Neb.  848  (66  N.  W.  862). 

96.  (1896.)  The  value  of  the  goods  con- 
verted is  the  only  issue  available  In  a  suit 
against  a  sheriff  for  making  a  sale  without 
an  appraisement  after  the  debtor  lawfully 
claimed  his  exemptions.  Daley  v.  Peters, 
47  Neb.  848  (66  N.  W.  802). 

97.  (1898.)  Under  execution  the  seizure 
and  retention  of  property  known  by  the 
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offlc«r  to  be  exempt,  and  After  its  exempt 
rbanrter  has  teen  legally  established,  con- 
stitute an  abuse  of  process  for  which  the 
officer  and  the  plaintiff  partlcipatlns  are 
liable.  Oattile  v.  Ford,  53  Neb.  507  (73  N. 
W.  945). 

 Evasion  of  exemption  lavs. 

11889.)  Where  by  Karnlshee  process 
a  creditor  obtains  the  money  of  his  debtor 
which  Is  exempt  from  executioD,  a:  cause  of 
action  arises  in  favor  of  the  debtor  against 
the  creditor.  Schaller  v.  Kurtz.  25  Neb.  655 
(41  N.  W.  642). 

99.  (1893.)  Where  there  were  due  a  resl- 
deDt  of  Nebraska,  from  a  railroad  company 
o^eraiing  a  line  of  railroad  through  Iowa 
and  Nebraska,  wages  which,  In  Nebraska, 
were  exempt  from  execution  and  attacfa- 
ment,  bat  which,  by  means  of  an  assignment 
to  a  resident  of  Iowa,  were  procured,  by  the 
garQiehment  of  said  company  in  Iowa,  to  be 
applied  to  the  payment  of  said  claim,  the 
assignor  of  anch  claim  is  liable  to  such 
debtor  for  the  amount  so  appropriated. 
O'Connor  v.  Walter,  37  Neb.  267  (55  N.  W. 
867;  40  Am.  S^  Rep.  486;  23  L.  R.  A.  795). 

100  (1894.)  The  act  to  provide  for  the 
better  protection  of  the  earnings  of  labor- 
ers, sen'ants  and  other  employees  of  cor- 
porations, linns,  or  individuals  engaged  In 
interstate  business  (laws  1889,  ch.  25)  Is  not 
in  conflict  with  section  1  of  article  IV  of  the 
constitution  of  the  United  States,  requiring 
that  full  talth  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and 
Jadicial  proceedings  of  every  other  state. 
Singvr  Mfg.  Co.  v.  Fieming,  39  Neb.  679  (58 
X.  W.  226;  42  Am.  St.  Rep.  613;  23  L.  R. 
A.  210);  (1S94)  Bishop  v.  Middleton,  43 
Neb.  10  (61  N.  W.  129;  2C  L.  R.  A,  445). 

101.  (1894.)  Whether  the  act  to  provide 
for  the  iKtter  protection  of  the  earnings  of 
laborers,  servants,  and  other  employees  of 
corporations,  firms,  or  Individuals  engaged 
In  fiterstate  business  (laws  1889,  cb.  25) 
is  valid,  in  so  far  as  It  makes  its  violation 
a  crime,  is  not  decided;  that  portion  of  the 
act  not  being  so  connected  with  the  rest 
as  to  affect  the  validity  of  the  whole  act. 
Singer  Mfg.  Co.  v.  Ftcming,  3d  Neb.  679 
(58  N.  W.  226):  (1894)  Bishop  v.  MiddJfton, 
43  Neb.  10  (81  N.  W.  129;  26  L.  R.  A.  445). 

102.  (1894.)  The  act  to  provide  for  the 
better  protection  of  the  earnings  of  labor- 
era,  servants,  and  other  employees  of  cor- 
porations, firms,  or  Individuals  engaged  in 
Interstate   business    (laws   1889,   ch.  25) 


does  not  sek  to  Imrose  a  penalty  for 
the  benefit  of  an  Individual.  The  re^ttvrry 
provided  for  In  the  act,  of  the  debt,  costs, 
expenses,  and  attorney's  fee.  Is  simply  a 
recovery  of  compensatory  damages  and  not 
a  penalty.  Singer  Mfg.  Co.  v.  Fleming.  39 
Neb.  679  (58  N.  W.  226;  42  Am.  St.  Rep. 
613;  23  L.  R.  A.  210);  1894)  Bishop  v. 
Middleton,  43  Neb.  10  (61  N.  W.  129;  26 
L.  R.  A.  445). 

103.  (1894.)  The  act  to  provide  for  the 
better  protection  of  the  earnings  of  laborers, 
servants,  and  other  employees  of  corpora- 
tions, firms,  or  Individuals  engaged  In  In- 
terstate business  (taws  1889,  ch.  25)  is  not 
in  conflict  with  the  constitution  of  Xe- 
braska,  either  as  being  broader  than  Its 
title  or  as  being  prohibited  class  legLila- 
tion.  k'inger  Mfg.  Co.  v.  Fleming.  39  Neb. 
679  (58  N.  W.  226:  42  Am.  St.  Rep.  613; 
23  L.  R.  A.  210);  (1894)  Bishop  v.  Mid- 
rfWon.  43  Neb.  10  (61  N.  W.  129;  26  L.  R. 
A.  445). 

104.  (1894.)  The  act  to  provide  pro- 
tection of  wages  of  laborers  and  employees 
Applies  to  a  foreign  corporation  having  a 
place  of  business  in  Nebraska  which,  by  vir- 
tue of  a  contract  made  and  performablt> 
here.  Institutes  proceedings  in  another  state 
and  seizes  wages  earned  and  payable  in  Ne- 
braska and  exempt  by  its  laws.  Singer 
Mfg.  Co.  V.  Fleming.  39  Neb.  67<)  (58  N.  W. 
226:  42  Am,  St.  Rep.  613;  23  L.  R.  A.  >10). 

105.  (1894.)  While  under  the  laws  and 
decisions  of  Iowa  a  Judgment  in  :i  proceeJ- 
ing  by  foreign  attachment,  whereby  earn- 
ings of  the  defendant,  a  resident  of  \e- 
braska,  earned  In  Nebraska  and  payable 
there,  are  seized  and  applied  to  the  payment 
of  the  defendant's  debt,  must  be  treated  a? 
within  the  Jurisdiction  of  the  Iowa  courts, 
still  the  situs  of  said  earnings,  for  the  pur- 
pose of  determining  the  right  of  exemption. 
Is  Nebraska.  Singer  Mfg.  Co.  v.  Flemin;j. 
39  Neb.  679  (58  N.  W.  226;  42  Am.  St.  Rep. 
613;  23  L.  R.  A.  210). 

106  (1894.)  A  foreign  corporation,  hav- 
ing a  place  of  business  In  Nebraska,  which 
institutes,  in  another  state,  attachment  pro- 
ceedings and  seizes  the  eaniin.:;3  of  a  citizen 
of  Nebraska,  exempt  under  the  laws  of  Ne- 
braska, is  subject  to  the  operation  of  the 
act;  the  contract  out  of  which  the  proceed- 
ings arose  having  i>een  made  in  Nebraska 
and  being  here  performable.  Singer  Mfg. 
Co.  V.  Fleming.  39  Neb.  679  (58  N.  W.  226; 
'2  Am.  St.  Rep.  i-13;  23  L.  R.  A.  210). 
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107.  (1894.)  Section  531c  of  the  code, 
providing  for  the  tetter  protection  of  the 
earnlnfrs  of  emp!oyces  of  corporaUons  and 
lndlvldi-a!s  engaged  In  interstate  business, 
is  valid.  Bithop  v.  Mid4leton:  43  Neb.  10 
(61  N.  W.  1S9;  26  L.  R.  A.  445). 

108.  (1894.)  An  assignment  of  a  debt 
for  the  purpose  of  evading  exemptions  is 
unlawful.  Biihop  v.  Afitldleion.  43  Neb.  10 
(61  N.  W.  129:  26  L.  ft.  A.  445). 

109.  (1894.)  Section  531r  of  the  code, 
to  prevent  garnishment  of  wages,  in  Its 
application  to  debts  incurred  prior  to  its 
passage,  does  not  impair  the  obligations  of 
contracts,  since  an  assignment  for  the  pur- 
pose of  evading  the  effect  of  our  exemption 
laws  was  unlawful  before  as  well  as  after 
tbe  passage  of  the  act.  and  the  act  a9ects 
only  the  remedy.  Bishop  v.  Middleton.  43 
Neb.  10  (61  N.  W.  129;  2C  L.  R.  A.  445). 

110.  (1894.)  Tbe  term  "conioratlons  en- 
gaged in  interstate  business,"  in  sections 
531C-531/.  code  of  civil  procedure,  construed 
with  reference  to  the  object  of  the  act. 
means  a  corporation  doing  business  and  em- 
ploying men-  In  this  statfe,  and  having  in 
another  state  such  a  sitas  fls  to  permit  of  Itis 
being  reacbed  by  process  of  garnishment 
there.  Bishop  v.  UUMleton,  43  Neb.  ID  (61 
N.  W.  129;  26  L.  R.  A.  4^5). 

111.  (1902.)'  A  legislative  enactment, 
the  title  of  which  is  "An  act  to  provide  for 
tbe  better  protection  of  tbe  earnings  of 
laborers,  servants  and  other  employees  of 
corporations,  firms  or  individuals  engaged 
In  interstate  business,"  comprebends  legisla- 
tion providing  for  the  punishment  of  those 
who  violate  the  provisions  of  the  act  by 
doing  tbe  things  therein  declared  unlawful. 
State,  ex  rel.  Oreen.  r.  Poicer.  63  Neb.  496 
(88  N.  W.  769). 

112.  (1906.)  The  act  of  1889  (sees.  531c- 
531/  of  the  code),  which  makes  it  unlawful 
for  any  creditor  of  a  certain  cla33  of  em- 
ployees to  assign  or  dispose  of  such  claim, 
or  to  institute  or  prfisecute  an  action,  there- 
by seeking  to  8ei:;e  certain  wages  earned 
within  sixty  days  prior  thereto,  and  p:ovid- 
Ing  a  penalty  therefor,  is  constitutional. 
Gordon  Bros.  v.  Wagtrtnan,  77  Neb.  185  (108 
N.  W.  1067). 

113.  (1906.)  A  rialm  is  a  demand  made 
of  a  right  or  supposed  right  calling  on  an- 
other for  something  due  or  supposed  to  be 
due.  It  Implies  that  the  right  Is  In  dispute 
and  is  suggestive  of  debate,  contention  and 
of  something  left  for  future  determination. 


An  account  which  one  claims  to  hold  against 
an  employee  is  an  account  or  claim  within 
the  meaning  of  sections  531c-631f  of  the  code. 
Gordon  Brog.  v.  Wageman,  77  Neb.  185  (108- 
N.  W.  1067). 

114.  (1906.)  In  an  action  brought 
against  a  creditor  under  sections  5Zlc-531f 
of  tbe  code,  the  plaintiff  alleged  and  proved 
that  tbe  defendant  claimed  to  hold  an  ac- 
count against  blm;  that  tbe  defendant  as- 
signed such  account  to  some  person  unknown 
to  the  plaintiff:  that  thereafter  suit  was 
Instituted  thereon  In  another  state  by  a  cei^ 
tain  party  other  than  tbe  defendant  claiming 
to  own  the  account;  that  in  said  suit  the 
exempt  wages  of  the  plaintiff  were  attached 
for  the  satlsfection  of  said  account.  Beld, 
Sufficient  to  make  a  prima  facie  case  under 
the  provisions  of  section  53te.  and  this  is 
true  although  the  process  under  which  the 
wages  were  attached  was  irregularly  Issued 
and  served.  Oordon  Bros.  v.  Wageman,  77 
Neb.  185  (108  N.  W.  1067). 

115.  (1907.)  The  owner  of  a  note 
already  in  judgment,  who  places  It  In  the 
hands  of  a  collection  agency  with  a  dis- 
tinct agreement  that  no  suit  is  to  be  brought 
t'Licreon,  is  not  bound  by  tbe  unauthorized- 
action  of  the  agent  In  bringing  suit.  Hatter^ 
lee  V.  First  Kat.  Bank  of  Columbus.  78  Neb. 
691  (111  N.  W.  591). 

116.  (1907.)  The  institution  of  a  suit  in 
another  state  against  the  employee  of  a  rail- 
road company  is  only  prima  facie  evidence 
of  evasion  of  tbe  exemption  laws  of  this 
state.  Sattertee  v.  First  Xat.  Bank  of 
Columbus,  78  Neb.  691  (111  N.  W.  591). 

Nature  and  form  of  action. 

117.  (1903.)  An  action  against  a  sheriff 
to  recover  damages  for  the  seizure  of  ex- 
empt property  under  an  execution,  is  not  a 
suit  for  misconduct  In  office  within  the 
meaning  of  section  907,  code  of  dvfl  proced- 
ure. Strong  v.  Combs,  68  Neb.  315  (94  N. 
W.  149). 

Action  for  damages. 

118.  (1885.)  V.'here  a  judgment  creditor 
procures  the  exempt  wages  due  a  laborer  to 
be  taken  by  garnishee  prccss  and  applied  to 
the  payment  of  his  judgment,  a  cause  of 
action  arises  in  favor  of  the  Judgment  debtor 
against  tbe  creditor  for  the  amount  of  such 
wages  wrongfully  appropriated,  unless  the- 
right  of  exemption  is  waived  by  the  debtor. 
Albrecht  v.  Treitschke,  17  Neb.  205  (22  N. 
W.  418). 
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119.  (1894.)  ^\'bere  personal  property  is 
seized  nnder  an  execution  against  a  debtor, 
who  has  nelttier  lands,  town  lots,  nor  Iiouses 
sDbJect  to  exemption,  and  an  inventory. 
uDder  oatb.  Is  made  and  flled  by  such  debtor 
u  provided  by  section  522  of  the  code.  It  is 
the  duty  of  the  officer  holding  the  writ  to 
call  appraisers  to  determine  the  value  of  the 
property,  and  the  neglect  or  refusal  of  the 
otQcer  to  do  so  will  not  deprive  the  debtor 
of  bis  exemptions,  but  he  may  sue  for  the 
nine  of  the  property.  Bender  v.  Borne,  40 
Nell.  521  (59  N.  W.  105);  (1895)  Smith  v. 
JokMOR.  43  Neb.  754  (62  N.  W.  217). 

Defensea. 

120.  (1896.)  In  a  snlt  against  a  sheriff 
for  selling  property  under  an  execution, 
without  an  appraisement,  after  the  debtor 
claimed  bts  exemptions,  the  fact  that  the 
tatter's  affidavit  contained  a  false  averment 
is  no  defense.  Daley  v.  Peters,  47  Neb.  848 
(CS  N.  W.  862). 

121.  (1898).  Where  exempt  property  is 
wrongfully  seized  and  retained  after  knowl- 
edge of  its  exempt  character  the  ultimate 
return  of  the  property  goes  only  In  mitiga- 
tion  of  damages;  it  is  no  defense  to  the 
action.  CoMtiU  v.  Ford,  53  Neb.  60?  (73  N. 
W.  946). 

132.  (1903.)  Where  the  sheriff  fails  to 
inform  the  appraisers,  called  by  him  to  ap- 
praise personal  property  seized  on  execu- 
tion, of  a  mortgage  lien  existing  thereon, 
which  lien  is  set  forth  in  the  claim  made 
by  the  defendant  In  execution  that  the 
property  is  exempt  from  seizure  and  sale 
nnder  execution,  and  the  appraisement 
is  made  without  knowledge  of  such  lien 
on  the  part  of  the  appraisers  and  without 
say  allowance  being  made  therefor,  the 
sheriff  cannot  Interpose  the  appraisement  so 
Bade  as  a  defense  to  an  action  brought 
against  him  for  damages  for  selling  the 
property,  when  the  amount  of  the  lien,  if 
deducted  from  the  appraisement  as  made, 
would  reduce  the  defendant's  interest  In  the 
pn^erty  to  less  than  t&QO.  Strong  v.  Comlta, 
68  Neb.  316  (94  N.  W.  149). 

ruUes. 

123.  (1894.)  The  provisions  of  the  stat- 
ute exempting  personal  property  from  Ju- 
dicial process  apon  the  filing  of  a  prescribed 
Inventory  and  affidavit  are  for  the  benefit 
of  the  family  of  the  debtor;  and  for  the 
possession  of  such  property,  when  the  neces- 
tary  requirements  to  entitle  to  exemption 
have  been  compiled  witb,  the  head  of  the 


family  may  maintain  replevin.  Irrespective 
of  the  ownership  thereof  t)eing  that  of  the 
husband  or  wife.   Htarrett  v.  Deer/leftf,  40 

Neb.  846  (59  N.  W.  352). 

Pleading. 

124.  (1889.)  Where,  in  an  action  against 
a  sheriff  tor  wrongfully  aeillng  exempt  prop- 
erty under  a  final  process,  the  petition 
alleged  the  seizure,  and  sale,  and  the  filing 
of  an  affidavit  with  the  officer  showing  the 
exempt  character  of  the  property;  that  it 
was  exempt;  that  the  plaintiff  was  a  resi- 
dent of  the  state,  the  head  of  a  family,  and 
that  she  was  not  the  owner  of  a  homestead; 
and  that  the  property  was  of  a  particular 
value  stated  In  the  petition,  the  petition 
stated  facts  sufficient  to  constitute  a  cause  of 
action.  Hamilton  v.  Fleming,  26  Neb.  240 
(41  N.  W.  1002). 

126.  (1891.)  In  an  action  of  replevin  by 
the  head  of  a  family  against  a  sheriff,  claim- 
ing certain  property  as  exempt,  the  petition 
held  to  state  a  cause  of  action.  Joknaon  v. 
Seal,  32  Neb.  14  (48  N.  W.  897). 

126.  (1898.)  In  an  action  for  the  wrong- 
ful seizure  and  detention  of  exempt  prop- 
erty, an  allegation  of  a  withholding  from 

the  "          day  of  December,  1892."  to  the 

"         day  of  January,  1893,"  held  sufficient 

as  against  a  general  objection  on  the  trial. 
Cattile  V.  Ford,  53  Neb.  607  (83  N.  W.  945  >. 

127.  (1902.)  A  complaint  drawn  nnder 
the  provisions  of  section  531c  of  the  code  of 
civil  procedure  is  fatally  defective,  and 
charges  no  violation  of  the  law,  if  it  fall  to 
chai^  that  the  complainant  is  the  head  of 
a  family  and  that  the  wages  sought  to  he 
affected  by  the  acts  complained  of  are  the 
wages  exempt  by  law  to  laborers,  etc.,  for 
not  exceeding  a  period  of  sixty  days.  State, 
ex  ret.  Green,  v.  Power.  63  Neb.  496  (88  N. 
W.  769). 

Brldenee. 

128.  (1891:)  In  an  action  of  replevin  by 
the  head  of  the  family  against  the  sheriff, 
claiming  certain  property  as  being  exempt, 
held,  that  the  evidence  sustained  the  Judg- 
ment of  the  court  below  that  the  property 
was  exempt.  Johnson  v.  Neal,  32  Neb.  14 
(48  N.  W.  897). 

129.  (1894.)  Evidence  held  snffident  to 
sustain  finding  that  the  assignment  of  an 
account  to  a  person  outside  the  state  was 
for  the  purpose  of  evading  the  exemption 
laws  of  the  state.  Bishop  v.  Middleton,  43 
Neb.  10  (61  N.  W.  129;  26       R.  A.  445). 
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130.  (1895.)  In  an  action  against  an 
offirer  for  damages  for  wrongfully  selling 
exempt  property  the  execution  debtor's  In- 
ventory and  affidavit  for  exemplloo  may  be 
admitted  In  evidence.  SmitJi  v.  Johnton,  43 
Net.  764  <62  N.  W.  217). 

131.  (1898.)  A  Judgment  for  damages 
because  of  an  assignment  of  a  cause  of 
action  to  a  resident  of  another  state,  for 
the  purpose  of  evading  the  exemption  laws 
of  this  state,  cannot  be  sustained,  when,  on 
the  trial,  there  was  no  proof  of  the  con- 
troverted-fact  that  the  right  of  exemption 
existed.  Stull  v.  Milter,  65  Neb.  30  (75  N. 
W.  239). 

132.  (1903.)  Evidence  examined,  and 
held  sufficient  to  show  that  an  assignment 
of  a  Judgment  was  not  bona  fide,  but  was 
colorable  and  made  for  the  purpose  of  evad- 
ing the  exemption  laws  of  this  state. 
Frieden  v.  Conklino,  4  Unof.  814  (96  N.  W. 
615). 

Instruotioiu. 

133.  (1898.)  If  an  account  has  been  as- 
signed and  the  exempt  wages  of  the  debtor 
taken  under  process  and  applied  thereon. 
In  an  action  by  the  debtor  against  the  orig- 
inal owner  thereof  to  recover  the  amounts 
as  provided  by  statute  he  may,  if  there 
are  facts  shown  In  evidence  from  which  an 
inference  or  conclusion  might  be  drawn  that 
the  assigment  had  been  made  without  any 
Intent  or  purpose  on  the  part  of  the  as- 
signor to  avoid  or  evade  the  effect  of  the 
exemption  laws,  the  question  of  the  exist- 
ence or  non-existence  of  such  intention  oi 
purpose  is  one  of  fact  to  be  determined  by 
the  Jury  under  appropriate  instructions;  and 
an  Instruction  requested  to  be  given  which 
Ignores  said  proposition  Is  erroneous  and  its 
refusal  proper.  Karnea  v.  Dovey,  53  Neb. 
725  (74  N.  W.  311). 

134.  (1901.)  When  the  pecuniary  re- 
aponslbillty  of  a  person  who  Is  the  head 


of  a  family  Is  sought  to  be  ascertained  by 
proof  of  the  amount  of  his  property  and 
Indebtedness,  It  is  error  to  refuse  to  Instruct 
the  jury,  that  for  the  purposes  of  the  Inquiry 
the  fact  that  a  iwrtion  of  bis  property  Is  ex- 
empt should  be  taken  Into  account  by  the 
jury.  Winiide  State  Bank  r.  Lound,  2  Unof. 
210  (96  N.  W.  496). 

EXHIBITS. 

Annexation  to  pleadings,  see  Pleading. 
}§  392-403. 

Incorporating  in  blU  of  exceptions,  see 
Appeal  and  Error.  It  968,  969. 

EXPECTANCY  TABLES. 

Admissibility  in  civil  actions,  see  Evi- 
dence, H  339-360. 

In  action  for  wrongful  death,  see  Death, 
IS  88-41. 

As  to  damages,  see  Damages,  %i  135-138a. 

EXPERIMENTS. 
Evidence  in  civil  actions,  see  Evidence, 
i  208. 

EXPERT  TESTIMONY. 
In  civil  cases,  see  Evidence,  XII. 

In   criminal   prosecutions,  see  Criminai 

Law.  X,  I. 

EX  POST  FACTO  LAWS. 
See  COMtitutional  Law.  f 1 100-102. 
Retroactive  operation  of  criminal  laws, 

see  Criminal  Law».  IS  17-20. 

As  to  statute  of  limitations,  see  Statute 
of  Limitationa,  |S  12,  13. 

EXPRESS  COMPANIES. 

Subject  to  regulation  as  carriers,  see 
Carriers,  SI  16,  17. 

Validity  of  statute  regulating,  see  Car- 
riert,  SS  3-9.  . 

Charges  and  rates,  see  Oarrtera,  1 117a. 


EXTORTION. 


1.  (1881.)  Mistake  or  ignorance  with- 
out corrupt  Intent  Is  no  defense  In  an  action 

on  the  statutory  penalty  for  an  officer  tak- 
ing greater  fees  than  are  allowed  by  law. 
CoObey  v.  Burks,  11  Neb.  157  (8  N.  W.  386). 

2.  (1901.)  E!vldence  that  money  or 
goods  were  obtained  from  a  man  by  taxing 
him  with  an  abominable  crime  and  threat- 
ening to  expose   bini   may   establish  the 


crime  of  robbery.  Thompson  v.  State,  61 
Neb.  210  (85  N.  W.  62;  87  Am.  St.  Rep.  453). 

3.  (1905.)  The  subject  of  chapter  93, 
laws  1901.  which  provides  penalties  Cor 
blackmail,  extortion  and  kindred  felonies,  la 
expressed  by  its  title  with  sufficient  clear- 
ness to  meet  the  requirements  of  Section  It, 
article  III  of  the  constitution,  tn  re  Algoe, 
74  Neb.  353  (104  N.  W.  751). 
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EXTRADITION, 

ANALYSIS. 

SaflcU&ey  ot  complaint,  ||  1-8. 
Tnmm»  sabject  to  eztniditton.  If  4,  5. 

Bi^t  to  proaecato  for  othor  offOiMa  after  extradition,  |{  9, 7. 
Liability  to  ciTll  piocMS  after  extradition,  %  8. 
Sufficiency  of  offlcer^B  return,  S 
Information  a*  evidence  on  hearing,  S  10. 
Appeal,  II 11,  12. 


Cboss-References. 
See,  also.  Arrest;  Bail;  Habeas  Corpu*. 
Release  of  fugitive  wrongfully  returned. 

see  Habeas  Corpus,  i  13. 

Sofflcicncy  ot  complaint. 

1.  (1887.)  Section  330  of  tbe  criminal 
code  contemplates  that  the  charge  of  the 
crime  against  the  person  to  be  arrested  and 
dellTered  up  must  be  made  in  the  state 
where  the  offense  was  committed.  The 
charge  must  be  to  some  court,  magistrate, 
or  offlcer  in  the  form  of  an  Indictment,  com- 
plaint, or  other  accusation  known  to  the 
laws  of  such  state  or  territory;  and  a-  com- 
plaint made  before  a  magistrate  In  this 
state  which  fails  to  allege  that  such  charge 
1«  pending  against  tbe  accused  in  the  state 
idiere  It  Is  aUeged  tbe  offense  was  com- 
mitted will  not  confer  jurisdiction  on  sucb 
magistnte.  Smith  v.  State,  21  Neb.  658  (33 
N.  W.  594). 

2.  (1889.)  Section  330  et  seq.,  criminal 
code,  relative  to  Interstate  extradition.  In- 
tends that  a  chaise  must  be  pending  against 
the  aceuMd  in  the  state  where  the  offense  -is 
alleged  to  have  been  committed,  made  be- 
fore tbe  proper  authority,  and  In  the  re> 
qnlred  form;  and  a  complaint  before  a 
inagtstrate  In  this  state,  which  falls  to 
allege  that  a  charge  is  so  pending,  will  not 
confer  jurisdiction  upon  the  magistrate. 
Forbes  V.  HiOcs,  27  Neb  111  (42  N.  W.  898). 

3.  (1904.)  It  Is  not  necessary  that  the 
warrant  Issued  by  the  governor  of  this 
state  upon  the  requisition  of  the  governor 
of  another  state  should  contain  the  express 
statement  that  the  governor  has  found  that 
the  accused  Is  a  fugitive  from  Justice.  The 
fact  of  tbe  Issuing  of  the  warrant,  upon 
demand  made  upon  that  ground.  Is  suffi- 
cient to  Justify  tbe  presumption  that  the 
governor  so  found,  until  that  presumption 
Is  overthrown  by  proof  to  the  contrary. 


Dennison  v.  Christian.  72  Neb.  70S  (101  N. 
W.  1045:  117  Am.  St.  Rep.  817). 

Peraons  mbjeet  to  extradition. 

4.  (1904.)  Section  364  of  the  criminal 
code  does  not  authorize  the  extradition  of 
a  person  charged  with  crime  against  the 
laws  of  another  state  without  proof  that 
tbe  person  so  charged  Is  a  fugitive  from  the 
Justice  of  the  demanding  state.  Dennison 
V.  Christian.  72  Neb.  703  (101  N.  W.  1045; 
117  Am.  St  Rep.  817). 

5.  (1904.)  When  requlsiUon  Is  made 
upon  the  goTsmor  of  this  state  he  must 
detsrmlne:  First,  whether  tbe  person  de- 
manded is  substantially  charged  with  a 
crime  against  the  laws  of  the  state  from 
whose  Justice  It  is  alleged  he  has  fled  by 
an  indictment  or  affidavit  properly  certt* 
fled;  and,  second.  Is  be  a  fugitive  from 
Justice  from  the  sute  demanding  blm? 
When  It  is  made  substantially  to  appear  to 
the  court  In  habeas  corpus  proceedings 
upon  what  showing  the  governor  acted.  It 
becomes  a  question  of  law  for  the  court  to 
determine  whether  or  not  the  accused  has 
been  substantially  charged  with  a  crime 
against  the  demanding  state.  Dennison  v. 
Christian.  72  Neb.  703  (101  N.  W.  1045; 
117  Am.  St.  Rep.  817). 

Bight  to  prosecute  for  other  offense  after 
extradition. 

6.  (1896.)  A  fugitive  from  JusUce  sur- 
rendered by  one  state  upon  tl;e  demand  of 
another  may,  notwithstanding  his  objection, 
be  prosecuted  by  the  latter  for  any  extra- 
ditable offense  committed  within  Its  borders 
without  first  having  had  an  opportunity  to 
return  to  tbe  state  by  which  he  was  sur- 
rendered. State,  ex  rel  Petry,  v.  Leidtgh, 
47  Neb.  126  (66  N-  "W.  308). 

7.  (1896.)  It  Is  not  a  violation  of  the 
federal  constitution  to  prosecute  a  fugitive 
for  an  extraditable  offense  other  than  that 
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for  which  he  was  extradited  from  another 
state,  without  flrst  giving  him  an  oppor- 
tunity to  return  thereto.  State,  ex  rel  Petry, 
V.  Leidigh,  47  Neb.  126  (66  N.  W.  308). 

liiability  to  civil  process  after  extradition. 

8.  (1901.)  A  defendant  brongbt  to  this 
state  on  requisition,  in  good  faith,  and  not 
as  a  pretext  or  device  to  serve  some  ulterior 
purpose,  may  be  prosecuted  on  any  other 
charge  of  violating  the  laws  of  the  state  or 
for  a  liability  or  obligation  resting  upon 
him,  and  is  not  exempt  from  serrice  of 
process  until  a  reasonable  time  elivses  in 
whieb  to  return  to  the  state  from  which  he 
was  brought  under  the  requisition.  In  re 
Walker,  61  Neb.  803  (86  N.  W.  510). 

Sufficiency  of  officer's  return. 

9.  ( 194. )  Upon  proceedings  in  haJteas 
corpus  to  obtain  the  discharge  of  one  who 
is  held  under  the  governor's  warrant  in  ex- 
tradition, it  Is  not  indispensable  that  the 
officer's  return  to  the  writ  contain  direct 
affirmative  allegations  of  all  of  the  facts 
upon  which  the  extradition  proceedings  are 
based.  If  the  return  eeta  forth  the  gover- 
nor's warrant,  together  with  the  allegations 
of  the  triplication  for  habeas  corpus,  show 
facts  sufficient  to  Justify  the  detention  of 
the  accused,  the  return  Is  sufficiwL  Denni- 
san  V.  Christian,  72  Neb.  703  (101  N.  W. 
1045;  117  Am.  St  Bep.  817). 

Information  as  evidence  on  hearing. 

10.  (1894.)  Where  a  requisition  is  ac- 
companied by  a  copy  of  an  Indictment  found 
by  a  grand  Jury,  the  fact  that  an  Indictment 
has  been  found  Is  at  least  prima  fade  evi- 
dence that  the  act  charged  is  a  crime  and 
is  80  regarded  in  the  state  where  the  act 
was  done;  and  where  the  policy  of  prose- 
cution by  Information  has  been  established 
by  law,  and  it  appears  from  the  record 
accompanying  tbe  requisition  that  the  party 
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whose  rendition  Is  asked  has  been  accorded 
a  preliminary  examination,  as  a  result  of 
which  he  was  held  to  appear  and  answer  to 
the  charge  In  a  higher  court  and  has  l>een 
duly  charged  with  the  crime  in  the  higher 
court  in  an  information  filed  therein,  a  copy 
of  which  Is  attached  to  the  papers  presented 
with  the  requisition  to-  the  governor,  such 
Information  Is  of  as  high  a  grade  as  a  crim- 
inal pleading  in  an  Indictment,  and  entitled 
to  the  same  weight  as  evidence  and  will  be 
so  considered.  In  re  Van  Sctever,  42  Neb. 
772  (60  N.  W.  1037;  47  Am.  St  Rep.  730). 

Appeal. 

11.  (1904.)  The  supreme  court  Is  bound 
by  the  construction  on  the  extradition  laws 
adopted  by  the  supreme  court  of  the  United 
States.  In  view  of  the  language  of  that 
court  in  Hyatt  v.  Corkran,  188  U.  S.  691,  the 
courts  of  this  state  will  not  review  the  de- 
cision of  the  governor  In  extradition  proceed- 
ings upon  a  question  of  fact  made  before  him 
which  the  law  makes  it  his  duty  to  decide 
and  upon  which  there  was  evidence  pro 
and  con  b^ore  the  governor.  Z>ennt«on  v. 
ChrUtian.  72  Neb.  703  (101  N.  W.  1045; 
117  Am.  St  Rep.  817). 

12.  (1894.)  Where  a  requisition  Is  made 
upon  the  governor  of  this  state  by  the  gov- 
ernor of  another  for  the  return  of  an 
alleged  fugitive  from  Justice  and  the  ac* 
cused  is  arrested  on  a  warrant  Issued  by  the 
governor,  the  supreme  court  will  not  iu 
error  proceeding  from  a  district  court,  ex- 
amine the  evidence  taken  In  the  latter 
court  for  the  purpose  of  ascertaining 
whether  it  sustains  a  charge  of  the  crime 
alleged  in  the  information,  nor  to  deter- 
mine whether  it  supports  the  finding  of  the 
examining  court  that  there  was  probable 
cause  to  believe  the  party  had  committed 
the  crime  with  which  he  was  charged.  In  re 
Tan  Bdever,  42  Neb.  772  (60  N.  T.  1037; 
47  Am.  St  Rep.  730). 
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FACTORS. 

ANALYSIS. 

Hatnn  ot  relatioB,  1 1. 
TaUdlty  of  contrmct,  {  S. 
Del  credere  agency,  SI  3, 4. 
DelegO'tlon  of  power  to  mU«  I  5. 
Care  required,  SI  6, 7. 
8*1*  of  Kooda,  |8. 
Time  for  nmldnff  Mdo,  1 9. 
LiabUlty,  1 10. 

Action  to  recom  gooda,  8|  11>  18. 
Property  not  anbjeet  to  ajCMratloB,  f  18. 


Ckobs-Refekcncbs. 
Agency  tor  sale  of  realty,  aee  Broker*. 
Agents  In  general  see  Principal  and 

Prapertr  In  care  of  factor  not  subject  to 
attidiinent,  see  Attachment,  I  64. 

Insnrable  Interest  of  commission  mer- 
cliants,  see  Inturance,  1 72. 

RecoTery  of  commission  and  advances  for 
baying  and  selling  grain  on  futures,  see 
Ooming,  ||  3-9. 

Nftture  of  relation. 

L  (1895.)  The  relation  of  a  factor  fer 
tiw  isle  of  goods  is  that  of  a  trustee  for  his 
principal  with  respect  to  the  property  en- 
tnirted  to  him.  National  CorOage  Co.  v. 
Simt.  44  Neb.  148  (62  N.  W.  614). 

TsUdity  of  contract. 

2.  (1897.)  A  contract  for  commission 
sales  of  Intoxicating  liquors  by  one  as  agent 
of  another,   neither  of  whom   has  been 

licensed,  is  void  aa  against  public  policy. 
Rocco  V.  Frapoli.  50  Neb.  666  (70  N.  W.  236). 

Bel  credere  agency. 

3.  (1895.)  Where  a  contract  for  the  con- 
signment of  goods  to  be  sold  on  commission 
for  prices  fixed  by  the  consignor  and  returns 
at  stated  periods,  the  consignee  guaranteeing 
pvnwnt,  the  relation  created  Is  that  of  an 
agency  for  sale  upon  del  credere  commis- 
sion. NatUmaJ  Coraage  Co.  v.  5<iRt,  44  Neb. 
148  (62  N.  W.  614). 

4.  (1895.)  Agi«ement  set  out  in  opinion 
held  not  a  conditional  sale  but  to  create  a 
del  credere  agency.  National  Cordage  Co.  v. 
Smt,  44  Neb.  148  (62  N.  W.  514), 

Belegatlon  of  pow«r  to  wlL 

5.  (1895.)  Where  a  consignment  of  cat- 
tle was  nuuie  to  a  commission  merotaut  for 


sale  without  instruction.  In  the  absence  at 
an  established  usage  to  the  contrary,  of 

which  the  consignor  bas  or  must  be  pre- 
sumed to  have  Itnowledge,  the  consignee's 
authority  to  sell  cannot  be  delegated,  and 
Its  exercise  Is  limited  to  the  place  to  wUch 
the  consignment  was  originally  made.  Burke 
V.  Frye,  44  Neb.  223  (62  N.  W.  476). 

Care  required. 

6.  (1S6&.)  A  fftetor  or  commission  mer- 
chant, while  not  a  guarantfir  of  the  resyon- 
slhility  of  the  persons  with  whom  he  deals. 

Is  beld  to  the  same  degree  of  care  and  dili- 
gence which  a  reasonably  prudent  man 
would  exercise  in  the  management  of  his 
own  affairs.  Houeel  v.  Thrall,  18  Neb.  484 
(26  N.  W.  612). 

7.  (1907.)  A  factor  Is  not  required  to 
depart  from  bis  usual  and  established  cus- 
tom in  the  sale  of  goods  consigned  to  him; 
and  especially  Is  this  bo  when  he  has  made 
large  ndvances  on  the  goods  and  a  different 
course  might  subject  him  to  loss.  Po«If  v. 
Brown.  78  Neb.  783  (111  N.  W.  798). 

Sale  of  gooda. 

8.  (1898.)  A  sale,  a  factor,  of  goods 
of  his  prlnctpiU  as  his  own  and  for  his  own 
benefit,  confers  no  title  upon  the  buyer  as 
against  the  real  owner.  Regier  tf.  Graver, 
S4  Neb.  607  (74  N.  W.  880). 

Time  for  making  sale. 

9.  (1902.)  Where  the  owner  Of  personal 
property  delivere  it  to  another  for  sale  on 
commission,  and  no  time  is  fixed  within 
which  such  sale  is  to  be  made,  the  law  will 
Imply  a  reasonable  time.  Prokop  v,  Gour- 
lav.  65  Neb.  504  (91  N.  W.  290). 

UabUity. 

10.  (1885.)  Where  a  commission  mer- 
aunt  IB  Omaha,  doing  business  in  San 


1887 


Digitized  by 


Ill 


FALSE  IMPRISONMENT. 


Francisco,  caused  commission  goods  to  be 
organized  to  another  person  in  San  Fran- 
cisco, that  person  being  one  whom  the  con- 
signor had  stated  to  him  he.  the  consignor, 
woald  have  no  dealings  with,  such  commis- 
sion merchant  could  not  relieve  himself 
from  liability  resulting  from  the  loss  of  the 
consigned  property,  on  the  ground  that  the 
person  to  whom  the  goods  were  shipped  was 
a  subagent,  for  whose  acts  he  could  not  be 
held  responsible:  and  the  tact  t.hat  the  goods 
were  consigned  to  the  objectionable  person 
by  the  consignor  would  not  change  the  ap- 
plication of  this  rule.  It  being  shown  that 
the  commission  merchant  was  purchasing 
other-  goods  of  the  consignor  at  the  same 
time,  and  causing  them  to  be  shipped  to 
such  person  in  the  same  way.  Sou*el  v. 
Thran,  18  Neb.  484  (26  N.  W.  612). 

Action  to  recoTor  goods. 

11.  (1902.)  Where  an  owner  who  has 
delivered  personal  property  to  another  for 


sale  on  commission  seeks  to  recover  the 
value  of  the  property  from  his  bailee,  a  pe- 
tition which  does  not  allege  that  a  reason- 
able time  has  expired  for  making  such  solo 
is  ftitally  defective.  Prokop  v.  Oourlav,  65 
Neb.  604  (91  N.  W.  290). 

12.  (1902.)  Where  the  petition  of  an 
owner,  for  conversion  of  property  by  one 
with  Thorn  It  had  been  left  for  sale  on  com- 
mission, contidns  no  all^atlon  thmt  a  rea- 
sonable time  for  making  such  sale  had  ex- 
pired, instructions  submitting  the  question 
of  conversion  to  the  Jury  are  erroneous. 
Prokop  V.  aourtay,  65  Neb.  604  (91  N.  W. 
290). 

Property  not  subject  to  execution. 

13.  (1895.)  Property  in  the  possession 
of  a  factor  to  be  sold  for  the  benefit  of  bis 
principal  is  not  liable  to  execution  or  at- 
tachment In  sBtlsfftction  of  the  debts  of  the 
former.  National  Cordage  Co.  v.  fi<m«,  44 
Neb.  148  (62  N.  W.  614). 


FALSE  IMPRISONMENT. 

ANALYSIS. 

Definition,  1-1. 

Arrest  on  complaint  ehorglngr  no  crime,  1 8, 
XaUce,  S8. 

Persons  liable,      4,  5a. 

 Ministerial  officer,  SI6-9' 

Defenses,  ||  10-18. 

 Probable  cause,  SS  IS,  14. 

Joinder  with  action  for  malicious  proseentiim,  1 15. 

Petition,  if  16-80. 

■rldence. 

•  AdmisslblUty,  IS  81-26. 

I   yeceseity  of  proving  conspiracy,  |87. 
—  Sufficiency,  |88. 
Questions  for  court  and  Jury,  {|  88,  SO, 
Sastmetions,  If  81,  38. 

Cbobb-Rsfbuncis.  commitment  to  the  industrial  or  reform 

See,  also,  Arreti;  MaUetov*  ProaeoatUtn.    school,  and  a  person  so  arrested  and  com- 

T>ye»Wiw.  mltted  has  a  cause  of  action  against  the  per- 

,     ^^BA.  ^  .     -1        —  w  .1.  ^™  same,  for  false  imprisonment. 

1.   (1892.)   raise  imprisonment  istheun-  ^  ^ 

lawful  restraint  of  a  person  without  Us  con-  Xalice. 

«nt  either  with  or  without  pr«^s  oM  3  The  question  of  malice  In  an 

Jonmon  V,  Bouton,  35  Neb.  898  (63  N.  W.  imprisonment  Is  Immaterial, 


995). 


except  M  far  as  It  affects  the  measure  of 


Arrest  on  complaint  charging  no  crime.        damage.    Johnton  v.  Bottton,  86  Neb.  898 

2.    (1900.)    A  complaint  filed  In  the  county     (53  N.  W.  995). 
court  under  section  5,  article  I,  chapter  76,     Persons  liable. 

Compiled  Statutes,  charging  no  crime,  but  4.  (1876.)  One  who  procures  the  arrest 
incorriglt^ty  merely,  states  no  cause  for    and  Imprisonment  of  another,  upra.  roid 
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pnMSB,  is  liable  in  an  action  for  false  Im- 
jplsonment.   Painter  v.  Ivet,  4  Neb.  122. 

K.  (1892.)  All  persons  who  directly  pro- 
enre,  aid,  or  assist  In  the  unlawful  deten- 
UoD  are  liable  as  piioclpals  for  false  Im- 
prisonment. Johnson  V.  Bouton,  35  Neb.  898 
(53  N.  W.  995). 

50.  (1907.)  Where  a  peace  officer-  arrests 
ind  imprisons  a  person  without  process,  and 
takes  him  before  a  magistrate  before  whom 
a  written  complaint  is  filed  and  after  bear- 
ing the  prisoner  is  discharged,  such  person 
has  an  Immediate  and  complete  cause  of  ac- 
iloo  for  false  imprisonment  against  which 
tlie  statute  of  limitations  begins  to  run  when 
he  is  released  from,  custody.  Hackler  v. 
Miner,  79  Neb.  206  (112  N.  W.  308). 

 Kinisterial  ottcer. 

6.  (1895.)  A  city  marshal  acting  under 
a  wamnt  lawful  on  Its  fece  and  Issued  by 
proper  authority  Is  liable  for  damages  It  he 
acts  oppressively  and  exceeds  his  authority. 
Atwood  V.  Aticater,  43  Neb.  147  (61  N.  W. 
574). 

7.  (1895.)  A  ministerial  officer  is  not 
liable  in  an  action  for  false  Imprisonment 
where  he  acted  under  a  warrant  lawful  on 
its  face  and  Issued  by  proper  authority.  At- 
wood V.  Atvater,  43  Neb.  147  (61  N.  W.  674). 

8.  (1895.)  A  judge  who  acts  within  hts 
Jarisdietlon  in  a  Judicial  capacity  Is  not 
liable  for  such  acts.  An  error  of  Judgment 
does  not  make  him  liable  for-  damages.  At' 
wood  V.  Aticater,  43  Neb.  147  (61  N.  W.  574). 

9.  (1898.)  A  ministerial  officer  Is  not 
liable  In  an  action  for  false  imprisonment 
for  the  arrest  of  a  person  under  a  warrant 
KgDitr  on  Its  face  and  Issued  by  proper  au- 
tborlty,  where  there  Is  no  abuse  thereof  in 
the  manner  of  its  execution.  Keltejf  v.  Kta- 
ftsadc.  S4  Neb.  760  (74  N.  W.  1099). 

Defenses. 

10.  (1875.)  Mere  good  faith  In  making 
the  affldaTlt,  by  virtue  of  which  an  arrest  is 
made,  is  no  defense.  Painter  v.  Ivet,  4  Neb. 
122. 

11.  (1900.)  A  person  filing  a  complaint 
cannot  defend  an  action  for  false  imprfson- 
nent  resulting  therefrom  by  urging  that  the 
«>urt  exceeded  its  authority  In  committing 
the  plaintiff.  Scott  v.  Flower*,  60  Neb.  676 
(84  N.  W.  81). 

12.  (1902.)  Under  the  prorlslons  of  sec- 
tion 284  of  the  criminal  code,  a  private  per- 
son nay  make  an  arrest  without  a  warrant 
only  in  case  the  offense,  for  which  the  pex^ 


son  suspected  is  arrested,  has  in  fact  been 
committed.  Kyner  «.  Laubner,  3  Unof.  370 
(91  N.  W.  491). 

—  ■      Probable  oanse. 

Determination  of  existence,  see  post,  H 
29,  30. 

13.  (1896.)  Probable  cause  Is  a  reason- 
able ground  of  suspicion,  supported  by  facts 
and  circumstances  of  such  a  nature  as  to 
Justify  a  cautious  and  prudent  person  in  be- 
lieving that  the  accused  was  guilty.  Diera 
V.  Mallon,  46  Neb.  121  (64  N.  W.  722;  60 
Am.  St  Rep.  598). 

14.  (1895.)  An  officer  Is  Justified  In  ar- 
resting without  a  warrant  for  a  felony,  even 
though  be  has  no  personal  knowledge  of  the 
guilt  of  the  accused,  If  the  officer  In  good 
faltb  acted  upon  Information  received  from 
others  upon  whom  he  had  reason  to.  and 
did,  rely,  althoneii  It  should  subseauently 
turn  out  that  the  one  so  arrested  was  not 
guilty.  Diert  V.  Mallon,  46  Neb.  121  (64  N. 
W.  722;  60  Am.  St.  Rep.  598). 

Joinder  with  action  for  malidona  proaecn- 

tion. 

16.  (1900.)  A  cause  of  action  for  false 
Imprisonment  may  be  Joined  in  the  same 
.petition  with  a  cause  of  action  for  malicious 
prosecution  when  both  arose  out  of  one  and 
the  same  transaction.  <8eoM  v.  FUhoen.  60 
Neb.  675  (84  N.  W.  81). 

Petition. 

16.  (1876.)  Although  an  action  for  ma- 
liclons  prosecution  cannot  be  maintained,  If 
the  proceedings  complained  of  were  had  by 
a  court  having  no  Jurhidiction.  yet  a  peti- 
tion alleging  that  in  consequence  of  such 
proceedings  plaintiff  was  arrested,  impris- 
oned, etc..  Is  sufficient  u  a  complaint  for 
telse  imprisonment  Pointer  v.  /ve«,  4  Neb. 
122. 

17.  (1888.)  In  an  action  for  false  im- 
prisonment for  arresting  and  imprisoning 
the  plaintiff  for  the  want  of  ball,  on  a  charge 
of  assault  and  battery,  the  complaint  war- 
rant, and  mittimus  will  not  be  held  void 
for  the  want  of  an  allegation  in  the  com- 
plaint of  the  time  and  place  of  the  assault 
and  battery,  or  that  the  same  was  unlaw- 
fully committed.  In  such  case,  held  suf- 
ficient If  the  complaint,  warrant,  and  mitti- 
mus conUln  the  substance  of  the  chares. 
Miller  V.  Woods,  23  Neb.  200  (86  N.  W. 
483). 

18.  (1888.)  In  an  action  against  a  sher- 
iff for  damages  for  unlawful  imprisonment. 


13S9 


Digitized  by 


it* 


FALSE  IMPRISONMENT. 


130 


under  Indtctnent  Cor  a  nlBdemeanor,  when 
the  petltloa  allies  tbat  a  reoogntzance  with 

ample  surety  was  tendered  to  the  sheriff  and 
a  discharge  of  plaintiff  demanded  thereun- 
der, but  such  discharge  was  refused,  but  it 
was  shown  by  the  petition  that  no  affidavit 
of  qualification  of  the  sureties  was  attached 
to  or  accompanied  the  undertaking,  the  pe- 
tition would  not  for  that  reason  alone  be  de- 
murrable. Berrer  v.  Uoorheatl,  22  Neb.  687 
(36  N.  W.  118). 

19.  (1904.)  A  petition  In  an  action 
against  a  county  judge  for  false  Imprison- 
ment in  committing  plaintiff  for  refusal  to 
be  sworn  and  testify  in  the  taking  of  depo- 
sition, that  showed  plaintiff  to  have  been 
regularly  sued,  does  not  state  a  cause  of  ac- 
tion. Olmttead  v.  Edton,  71  Neb.  17  (98 
N.  W.  41B). 

20.  (1904.)  A  petition  against  a  county 
Judge  or  a  notary  public  to  recover  dam- 
ages for  false  Imprisonment,  based  on  such 
a  commitment,  must  allege  facts,  not  con- 
clusions of  the  pleader,  from  which  It  ap-- 
pears  that  the  t^cer  proceeded  without  ju- 
risdiction, or  that  the  evidence  sought  to  be 
elicited  from  the  witness  was  of  such  a  na- 
ture as  to  justify  his  refusal  to  testify.  Olm- 
9tead  V.  BUton,  71  Neb.  17  (98  N.  W.  415). 

Evidence. 

 AdmMMUtr. 

21.  (1875.)  In  an  action  for  false  Im- 
prisonment the  information  made  hy  the  de- 
fendent,  upon  which  the  warrant  was  Issued 
for  the  arrest  of  the  defendant,  Is  admis- 
sible in  evidence.  Painter,  v.  Ives,  4  Neb. 
122. 

23.  (1889.)  In  an  action  for  false  Im- 
prisonment against  three  defendants,  one  of 
whom  had  procured  the  issuance  by  one  of 
the  oOieni,  a  justice  of  the  peace,  of  a  war- 
rant, by  virtue  of  which  the  remaining  one, 
a  constable,  arrested  and  Imprisoned  plain- 
tiff, tbe  warrant  and  complaint  upon  which 
It  was  Issued  are  admissible  In  evidence. 
Forbes  v.  Hicks.  27  Neb.  Ill  (42  N.  W.  898). 

23.  (1889.)  In  an  action  for  false  Im- 
prisonment a  part  of  the  damages  sustained 
by  the  plaintiff  consisted  of  the  fees  and  ex- 
penses of  a  proceeding  In  habeat  corpus  In 
the  county  court  by  which  he  was  released 
from  such  Imprisonment.  Held.  That  the 
docket  of  the  county  court,  containing  the 
entries  of  such  proceedings,  wae  properly 
admitted  In  evidence.  Forbes  v.  Hicke,  27 
Neb.  Ill  (42  N.  W.  898). 

24.  (1896.)  In  a  suit  for  fftlse  Imprison- 
ment,  evidence  to  establish  the  previous 


good  character  of  plaiallB  is  inadmissible 
where  his  character  has  not  been  assailed. 
Lfiera  V.  Mallon,  46  Neb.  121  (64  N.  W.  722; 
50  Am.  St.  Rep.  598). 

25.  (1900.)  In  an  action  (or  tialse  Im- 
prisonment, plaliftlfl  may  prove  newspaper 
publications  containing  an  account  of  his  ar- 
rest and  Imprisonment,  without  comment 
thereon.  Scott  v.  Flowers,  60  Neb.  675  (84 
N.  W.  81). 

«  26.  (1904.)  In  an  action  for  false  Im- 
prlsonmont  or  malicious  prosecution,  proof 
of  the  circumstances  of  plaintiff's  family 
and  the  filthy  condition  of  the  jail  used  for 
his  imprisonment,  are  admissible  to  show  In 
aggravation  of  damage.  Btoecker  v.  Nathan- 
son,  5  Unof.  435  (98  N.  W.  1061). 

—  Necessity  of  proving  conspiracy. 

27.  (1892.)  It  Is  not  necessary  to  prove 
a  conspiracy  to  unlawfully  imprison.  In  order 
to  entitle  the  Injured  party  to  recover.  John- 
son V.  Bouton,  35  Neb.  898  (63  N.  W.  995). 


■  Sufficiency. 


28.  (1895.)  Evidence  showing  that  a 
sheriff  had  been  told  by  one  held  for  mur- 
der that  plaintiff  had  hired  him  to  do  the 
killing,  and  also,  statements  that  deceased 
had  repeated,  before  his  death,  that  if  be 
was  ever  killed  it  would  be  by  plaintiff,  sus- 
tains a  verdict  for  such  sheriff  In  an  action 
for  false  imprisonment  for  making  an  ar- 
rest of  plaintiff  without  a  warrant.  Dters 
V.  Mallon,  4«  Neb.  121  (64  N.  W.  722;  SO 
Am.  St  Rep.  598). 

Questions  for  court  and  Jury. 

29.  (1896.)  When  the  testimony  la  con- 
flicting, the  qnestlon  whether  the  oAcerhad 
reasonable  ground  for  btilevlng  that  the  per- 
son arrested  had  committed  a  (eltmy  Is  for 
the  jury  under  proper  instructions.  But 
where  the  facts  are  conceded  or  undisputed, 
probable  cause  Is  a  question  of  law  for  the 
court  to  determine.  Diers  v.  MalUm,  46  Neb. 
131  (64  N.  W.  722;  60  Am.  St.  Rep.  598). 

30.  (1895.)  In  an  action  for  false  Im- 
prisonment against  an  officer  for  arresting 
without  a  warrant,  the  reasonableness  of 
plaintiff's  detention  Is  a  question  for  the 
court,  where  there  Is  no  conflict  In  the  evi- 
dence as  to  the  length  of  time  and  the  cir- 
cumstances under  which  the  plaintiff  was 
held.  Where  the  facts  are  in  dispute,  it  Is 
for  the  jury  to  determine  as  to  the  reason- 
ableness of  the  detention,  under  proper  in- 
structions by  the  court.  Diers  v.  Mallon.  46 
Neb.  121  (64  N.  W.  722;  60  Am.  St.  Rep. 
698). 
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31.  (1875.)  Id  an  acUon  for  falw  Im- 
priMiiment,  it  beln^  shown  that  the  arrest 
mi  made  at  request  of  an  otBoar  holding 
tbe  warrant  who  telegraphed  dtfendant  to 
arrest  and  hold  plaintiff  until  bis  arrival,  an 
ioatnictlon  that  "in  estiniattng  the  damages 
tbe  facts  of  such  Imprisonment  should  be 


considered"  tiroperlr  refused.  Painter  v. 
lve»,  4  Neb.  122. 

32.  (1902.)  An  Instnictton  purporting  to 
give  to  the  Jury  the  Instances  In  which  a 
private  person  majr  make  an  arrest  without 
a  warrant  is  not  objectionable  because  It  is 
confined  to  the  ground  upon  which  the  de- 
fendant sought  to  Justify.  Kyner  v.  Lauh- 
ner,  3  Unof.  370  (91  N.  W.  491). 


FALSE  PRETENSES. 

ANALYSIS. 

Satnre  of  offeiuw,  1 1. 

Statutory  provisions,  |la. 

Vecessity  of  reliance  on  representatlonf  f  %. 

Acts  constituting  offouM,  H  3,  4. 

False  repreeentatiou  of  fntnn  event,  IS  5,  8. 

Infonnatton,  il  7»  8. 

Variance  of  all^fation  and  proof,  1 9. 

Svidense  admlssibla.  If  10,  11. 

 Attempt  to  commit  similar  offense  at  anothw  time,  It  18, 18. 

Snfflciency  of  evidence,  ft  14-lT. 
Znatmctions,  f|  18, 19. 
Verdict,  IM. 


Cboss-Refebences. 
See,  also,   Fraud;   Fraudulent  Convey- 
meet;  Wetghta  and  MeoMuret. 

Hatnre  of  offense. 

1.  (1S93.)  In  a  prosecution  for  obtaln- 
iog  noney  by  false  pretenses  the  gist  of  the 
ofoise  consists  in  obtaining  tbe  money  of 
asother  by  false  pretenses,  with  the  intent 
to  cheat  and  defraud.  KetOtelt  v.  State,  36 
Neb.  324  (S4  N.  W.  564). 

Statutory  provisions. 

Ifl.  (1904.)  Chapter  104  of  the  laws  of 
18M,  amending  section  125,  chapter  58  of 
tbe  criminal  code  of  1873,  is  valid,  and  not 
la  conflict  with  section  11,  article  III  of  the 
eomtltutjon.  The  amendatory  act  is  ger* 
■ase  to  the  subject  of  the  original  section. 
ITolise  ff.  Stcte.  72  Neb.  361  <100  N.  W.  810). 

Vensdty  of  rellnnee  on  represoitatlon. 

2.  (1894.)  To  authorize  a  conviction  under 
an  loformation  charging  the  obtaining  of 
moaey  by  false  pretenses,  the  defendant's 
UlM  representations  need  not  have  been  the 
ule  moving  cause  that  Induced  the  person 
defrsDded  to  part  with  his  money,  but  It  Is 
■uflicteat  if  It  appear  that  they  were  one  of 
tlK  canscs  of  Inducement,  and  that  he  would 
not  have  done  so  without  them.  Wax  v. 
SttU,  43  Neb.  18  (61  N.  W.  117). 


Acts  constituting  offense. 

3.  (1881.)  Delivery  of  goods  to  a  car- 
rier by  the  seller,  to  be  transported  to  one 
whose  contract  of  purchase  was  void  under 
the  statute  of  frauds,  la  not  a  delivery  to  tbe 
imrchMer  snfflclent  to  pass  title  to  him  and 
render  him  liable  for  obtaining  property 
under  false  pretenses.  Ez  parte  Parker,  11 
Neb.  309  (9  N.  W.  33). 

So.  (1904.)  The  language  of  chapter  58 
oC  the  criminal  code  of  1873,  page  125,  as 
amended  by  chapter  104  of  the  laws  of  1899. 
fairly  Includes  written  instruments  convey- 
ing the  title  to  real  estate  to  the  one  perpe- 
trating the  fraud,  and  thus  securing  the  sig- 
nature of  a  person  or  persons  thereta  tfo- 
line  V.  State,  72  Neb.  361  (100  N.  W.  810). 

4.  (1881.)  A  person  living  In  one  county 
who  orders  goods  from  a  traveling  salesman 
of  another  person  living  In  another  county, 
cannot  be  convicted  In  the  latter  county  of 
obtaining  property  under  false  pretenses,  on 
proof  that  the  goods  were  delivered  to  a 
carrier  to  be  transported  to  defendants,  but 
without  proof  that  such  goods  were  received 
or  accepted.  Ex  parte  Parker,  11  Neb.  309 
(9  N.  W.  33). 

False  repreeentatlon  of  future  event. 

5.  (1901.)  The  obtaining  of  property  by 
representations  of  what  will  happen  in  the 
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future  Is  not  a  crime.    Weat  v.  State,  68 
Neb.  257  (88  N.  W.  603). 

6.  (1904.)  To  constitute  the  crime  of 
obtalnlns  mon^  under  false  pretenaea,  tbe 
pretense  or  pretenses  relied  on  must  relate 
to  a  past  event  or  an  existing  fact;  any  rep- 
resentation or  assurance  in  relation  to  a 
future  transaction,  however  false  and  fraud- 
ulent It  may  be,  Is  not  within  tbe  meaning 
of  the  statute.  Cook  v.  Btate,  71  Neb.  243 
(98  N.  W.  810). 

Information. 

7.  (1887.)   In  ah  Information  against  a 

party  for  obtaining  money  by  false  pre- 
tenses an  allegation  that,  "by  reason  of  the 
false  pretenses,"  the  accused  obtained  the 
money,  the  words  of  the  statute  being,  "by 
false  pretense,"  was  sufficient.  Cotcan  v. 
State,  22  Neb.  519  (35  N.  W.  405). 

7a.  (1904.)  An  information  which  charges  ' 
that  defendant  by  false  pretenses  obtained 
tbe  signatures  of  a  man  and  bis  wife  to  a 
deed  charges  but  a  single  offense.  Moline 
V.  State,  72  Neb.  361  (100  N.  W.  810). 

76.  (1904.)  While  chapter  GSofthecrim- 
inal  code  of  1873,  page  125,  as  amended  by 
chapter  104  of  the  laws  of  1899,  as  it  now 
stands  defines  two  offenses,  to  wit,  obtain- 
ing money  or  property  by  means  of  fraud 
and  false  pretenses,  and  fraudulently  dla* 
posing  of  property  to  defeat  creditors,  but 
one  of  these  offenses  is  charged  in  the  in- 
formation, and  it  is  not  vulnerable  to  a  mo- 
tion to  quash  for  duplicity.  JToIine  v.  State, 
72  Neb.  361  (100  N.  W.  810). 

8.  (1890-)  An  information  alleging  tlwt 
W.  T.  was  deceived  of  property  by  the  false 
pretenses  and  representations  of  J.  R.  R. 
made  to  W.  O.  T.,  without  alleging  his  agency 
for  the  principal,  Is  not  a  sufficient  ailega- 
tlon,  nor  Is  it  Q.  E.  D.  that  J.  R.  J.  Intended 
to  defraud  W.  T.  Jacobs  v.  State,  31  Neb. 
33  (47  N.  W.  422). 

Variance  of  allegation  and  proof. 

9.  (1888.)  Information 'Hied  for  obtain* 
Ing  personal  property  of  another  by  false 
pretenses,  which  pretenses  were  alleged  to 
be  the  representation  that  "five  certain 
worthless  drafts  were  each  worth  the  sum 
of  $100,"  etc.  Upon  trial  the  instrument 
was  introduced  in  evidence  and  admitted. 
This  instrument  was  not  a  draft,  its  char- 
acter being  shown  by  copy  set  out  in  opin- 
ion, it  was  held  to  have  been  improperly 
admitted,  and  that  there  was  a  variance  be- 
tween the  allegation  itt  the  information  and 


the  proof.  Prehm  v.  State,  22  Neb.  673  (3S 
N.  W.  295). 

Evidence  admissible. 

10.  (1901.)  Where  one  obtains  certain 
horses  by  giving  his  own  promissory  notes  In 
payment,  and  also  turning  over,  as  collat- 
eral, certain  notes  of  an  insolvent  whom  he- 
represented  as  solvent,  the  crime  was  com- 
plete at  the  turning  over  the  notes  and  It  is 
Immaterial  whether  or  not  he  afterwards 
paid  bis  own  note.  Weat  v.  State,  63  Neb. 
257  (88  N.  W.  503). 

10a.  (1907.)  When  In  a  prosecution  for 
obtaining  money  by  false  pretenses  it  la 
shown  that  defendant,  after  having  been 
paid  for  work  done  for  a  county,  filed  a  sec- 
ond claim  for  tbe  same  services  and  again 
received  the  money  thereon,  and  his  defense 
is  that  he  received  the  second  payment  by 
mistake,  not  knowing  that  his  claim  had 
been  paid  In  full,  it  Is  competent  to  prove 
that  at  about  tbe  same  time  he  obtained 
double  iiayment  of  similar  claims  in  the 
same  manner,  without  affirmative  proof  that 
in  such  other  cases  he  knew  at  tbe  time  of 
receiving  such  second  payment  that  tbe 
claim  on  which  he  received  it  had  already 
been  paid  in  full.  State  «.  Bparka,  79  Neb. 
511  (114  N.  W.  598). 

11.  (1901.)  Where  a  defendant,  who  is 
prosecuted  for  obtaining  property  by  falsely 
representing  that  the  maker  of  notes  given 
as  collateral  was  a  man  of  wealth,  notes 
given  by  the  defendant  are  admissible  in  ev- 
idence as  a  part  of  the  rea  ffeatce.  Weat  r. 
State.  63  Neb.  257  (88  N.  W.  503). 

—       Attempt  to  commit  similar  oftenae 
at  another  time. 

12.  (1888.)  Except  In  cases  where  It  la 
necessary  to  show  gnilty  knowledge.  It  is 
not  admissible  to  prove  that  at  another  thne 
and  place  the  accused  committed  or  at- 
tempted to  commit  a  crime  similar  to  that 
with  which  he  stands  charged.  Berghoff  r. 
State,  26  Neb.  213  (41  N.  W.  136). 

12a.  (1907.)  Evidence  that  the  aecnaed 
at  other  times  and  places,  by  acts  inde- 
pendent of  and  not  connected  with  the 
transaction  complained  of,  has  committed 
like  offenses,  should  not  be  received  to  aid 
in  establishing  his  guilt.  State  v.  Sparka, 
79  Neb.  604  (113  N.  W.  164). 

126.  (1907.)  When  the  transaction  on 
which  the  prosecution  Is  based  Is  of  such  a 
character  as  to  require  other  or  further 
proof,  on  the  part  of  the  prosecution,  of  the 
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defendant's  guilty  knowledge  and  Intent,  ev- 
idence tbat  be  has  committed  like  crimes  la' 
k  similar  manner,  at  or  about  the  same  ttme, 
or  as  a  part  of  the  same  general  scheme  to 
defraud,  may  be  received  for  that  purpose. 
State  V.  Sparkt,  79  Neb.  504  (113N.W.154). 

13.  (1898.)  In  a  prosecution  for  obtain- 
ing an  endorsemCTt  to  a  draft  evidence  of  a 
Bbnilar  offense  a  short  time  before  to  not  ad- 
missible. Morgan  V.  State,  &6  Neb.  696  (77 
N.  W.  64). 

Bafldracy  of  erldssice* 

14.  (1887.)  In  a  prosecution  against  a 
party  for  obtaining  money  nnder  false  pre- 
tenses from  a  bank,  the  note  given  by  him 
for  the  money  and  mortgage  to  secure  the 
nme,  when  Introduced  in  evidence,  are  suf* 
flrient  In  that  case  to  prove  the  de  facto  ex.- 
istence  of  the  bank.  Cowan  v.  8tate,  22  Neb. 
519  (35  N.  W.  405). 

15.  (1893.)  In  a  prosecution  for  false 
pfetMues  In  obtaining  the  Indorsement  of 
a  iiaft,  held  that  the  evidence  showed  that 
the  accnsed  acted  in  good  faith  and  In  the 
Teasonable  belief  that  the  draft  would  be 
paid.  Ketchell  v.  State,  36  Neb.  324  (64  N. 
W.  564). 

16.  (1894  )  Evidence  held  sufDcient  to 
nstaln  conviction  for  obtalnlns  money  by 
false  representation  that  the  chattels  on 
Thich  be  executed  a  mortg^ie,  for  the  pur^ 
pose  of  obtaining  a  loan,  were  his  property. 
Wax  V.  State,  43  Neb,  18  (61  N.  W.  117). 

16«.  (1907.)  In  prosecutions  for  obtain* 
log  money  or  property  under  false  pre- 
tsases,  the  facta,  when  clearly  proved,  usu- 
ally speak  for  themselves,  and  other  proof 
guilty  knowledge  and  intent  is  not  re- 
quired. State  V.  Sparlct,  79  Neb.  S04  (113 
N.W,  154). 

n.  (1901.)  Evidence  In  a  prosecution 
tor  obtaining  a  signature  to  a  note  fraudu- 
leatly  held  InsufDcient  to  sustain  a  convlc- 
doB.  Koby  V.  State,  61  Neb.  218  (86  N.  W. 
61). 

Initraetlons. 

18.  (1901.)  In  a  prosecution  for  obtain* 
tag  property  by  several  fialse  pretenses,  tome 
of  whldi  are  Immaterial,  the  court  should, 
by  instructions,  inform  the  jurj  which  of 
the  pretenses  are  matertal.  Weet  v.  State, 
M  Neb.  267  (88  N.  W.  503). 

19.  (1904.)  On  the  trial  of  one  charged 
vlth  the  violation  of  aeetlon  136  of  ^crlm- 
bud  code,  the  giving  otaninstmction  which. 
U  inbetance,  Infarms  tbe  iitrf  that  If  they 


find  that  the  reprefentations  relied  on 
amount  to  a  promise  to  perform  a  future 
act,  such  promise  must  be  carried  out  in 
good  foith,  and  a  failure  to  fulfil  it,  with  In- 
tent to  defraud,  will  render  the  defendant 
guilty  the  same  as  though  such  representar 
tions  related  to  a  past  event  or  an  existing 
fact,  is  reversible  error.  Cook  v.  State,  71 
Neb.  243  (98  N.  W.  810). 

Verdict. 

20.  (1894.)  In  a  prosecution  for  obtain- 
ing money  under  false  pretenses  It  Is  the 
duty  of  the  Jury,  In  case  of  a  conviction,  to 
find  the  value  of  the  money  feloniously  ob- 
tained; but  a  verdict  of  guilty  will  not  be 
set  aside  because  it  fixes  the  ^alne  of  the 
money  at  a  few  dollars  more  than  Is  estab- 
llsbed  by  the  evidence,  where  the  uncontra- 
dicted proofs  cihow  that  the  sum  procured 
from  the  complaining  witness  exceeded  In 
value  135.  Wax  v.  State,  43  Neb.  18  (61  N. 
W.  117). 

FAMILY. 
See  HuMlMHd  and  Wife;  Parent  and  Child; 
Homettead, 
Conveyances  In  fraud  of  creditors,  see 

Fraudulent  Conveyances,  76-123. 
Family  trusts,  see  Trusts,  SI  28-82. 

FARES. 

See  Carrier*,  II,  I. 

FEDERAL  COURTS. 
See  Courts,  VII. 

Conflicting  Jurisdiction,  see  Court*.  11 18S- 
139. 

FEES. 

Of  attorney,  see  Attorney  and  Otient, 
SI  88-129. 

Of  district  clerk,  see  Clerl;  of  Courts, 
II 47-67. 

 Liability  for  taking  Illegal  fee,  see 

Clerk  of  CourU,  S  67. 

 Report  of  fees  collected,  see  Clerk 

of  Courts,  H  16.19. 

 Recovery  of  Illegal  fee  collected,  see 

CZerl:  of  Courts,  SI  58,  59. 

Of  county  officers,  see  Counties,  SS  165-236. 

Of  r^rfster  of  deeds,  see  Reffister  of  Deeds, 
12. 

Of  garnishee,  see  Garnishment,  ||  86-88. 

Extortion  for  overcharging,  see  Extortion. 

Of  oil  Inspector,  see  Inspection,  SI  6-8. 

For  services  by  state  auditor  to  Insurance 
companies,  see  /nturonce,  II  24-Sl. 
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Of  }udgM,  see  Judge;  SI  22-24. 

Appralsera  at  Judicial  sales,  see  JudicUa 
SaleM,  II  117-119. 

Of  justice  of  the  peace,  see  JusHces  of  the 
Peace,  |§  15-29. 

Of  city  officers,  see  Municipal  Corpora' 
tUtru,  II 167-176. 

Of  sheriffs  and  constables,  see  SXeriift 
and  Constables,  ||  7-44. 

Of  state  officers,  see  Offiowt,  ||  19-82. 


ms.  1 9 

Penalty  for  taking  Illegal  fees,  see  Pew- 
aKte*.  II 8-10. 

Of  tax  cpnector,  see  Taxation,  g§  498^00. 

Of  witnesses,  see  WitneBeee,  SS  3-6. 

FEE  SIMPLE. 
See  Deeda;  Bstatea;  WilU. 

FELLOW  SERVANTS. 
See  Mtuter  and  aervant,  ||  129-1C4. 


FENCES. 


GBtMS-RBnCBENCBB. 

8ee  Adfoining  Landowner*;  Boundariet. 

Fence  laws,  see  Anifnals. 

Penalty  for  failure  to  remove  fence  from 
blghwar.  we  Bighvayt,  1 189. 

Duty  of  railroad  to  fence  right  of  m^,  see 
Railroad»,  11  186-199. 

Liability  of  railroad  for  failure  to  fence 
right  of  way.  see  Itailroadt,  II  8M-842. 

In  geueraL 

1.  (1882.)  The  stetute  In  relation  to  par- 
tition fences  and  the  mode  of  apportionment 
and  procedure  Is  exclnslTe.  Burr  v.  Homer, 
12  Neb.  483  (11  N.  W.  741). 

2.  (1882.)  At  common  law.  if  one  of  two 
adjoining  owners  build  a  fence  on  the  line 
between  his  own  and  an  adjoining  lot  with- 
out an  agreement  that  It  shall  be  butlt  at 
Joint  expense,  he  cannot  recover  from  the 
latter  one-half  of  the  value  of  the  fence,  even 
if  he  Join  his  fence  to  such  division  fence. 
Burr  V.  Earner,  12  Neb.  483  (11  N.  W.  741). 

S.  (1882.)  The  statute  makes  justices 
of  the  peace  fence  viewers  of  their  respective 
counties,  and  they  are  expected  to  go  upon 
the  premises  where  the  .fence  in  dispute  has 
been  or  Is  to  be  erected,  and  there,  in  the 
presence  of  the  parties  or  after  notice  to 
them,  upon  actual  view,  determine  the  mat- 
ter submitted  to  them.  Burr  v.  Homer.  12 
Neb.  483  (11  N.  W.  741). 

Destmotion  of. 

4.  (1891.)  Where  a  party  cuts  down  a 
fence  on  the  land  of  another,  and  attempts 
to  justify  hfs  act  on  the  ground  that  the 
fence  Is  within  a  public  road,  he  must  prove ' 
hy  a  preponderance  of  the  evidence  that  It 
was  within  the  legally  established  limits  of 
the  highway.  Shaffer  v.  Stuil,  ^2  Neb.  94 
(48  N.  W.  882). 


5.  (190S.)  The  destrueUon  of  a  fenoe  by 
a  trespasser,  and  hte  threat  ttt  repeat  snota 
act  aa  often  as  the  fence  dkoald  be  replaced, 
entitled  the  owner  of  the  premises  invaded 

to  an  injunction  against  the  trespasser,  evfm 
though  the  latter  may  not  be  Insolvent. 
Zjynch  v.  Bgan,  67  Neb.  641  (98  N.  W.  776). 

FILING. 

Neoesalty  of  filing  diattel  mortgage,  see 
Chattel  MartffOffea,  ||  88-91. 

 Method  and  sufficiency,  see  Chattel 

Uortgaget,  |i  88,  89. 

Of  assignments  for  creditors,  see  AeHon^ 

ments  for  Benefit  of  Creditore,  |i  73-85, 

Claims  against  counties,  see  Countiee, 
II  &88-601. 

Pleadings,  see  Pleading,  IX. 

Of  Instructions,  see  Trial,  ||  509,  510. 

FINDING  LOST  GOODS. 
Keeping  property  found  by  tenant  as  lar^ 
ceny»  see  Larceni/,  |{  17,  18. 

FINDINGS. 
Review  of  findings  on  appeal,  see  Appeal 
and  Error,  {}  1482-1497. 

Review  of  findings  of  lower  oourt,  see  Ap- 
peat  and  Error,  ||  1790-1844. 

Review  of  finding  on  conflicting  evidence, 
see  Appeal  and  Error,  ||  1754-1767. 

Of  arbitrators,  see  ArlHtration  and  Award, 
II 16-54. 

In  equity,  see  Equity,  fi§  99.  100. 

Necessity  of  findings,  and  ccmformity  to 
issues  and  proof,  see  Judgment,  ||  149-174. 
■  Of  referee,  see  Reference,  1122-62. 

Special  findings,  see  I*rtal,  IX,  B. 

Findings  by  court  without  jury,  see  TrUU, 
II 800-813. 
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FIRE  DEPARTMENT. 


IS 


FINES. 


CWMB-IbmERCU. 

XtecoreiT  of  penalties  for  Tlolstlng  stat- 

Dtes,  see  Penattie*. 

Fines  of  memberB  of  MBOCiations,  see  As- 
tociatioM.  {  4. 

Puntebment  of  contempt  bjr  fine,  eee  CFon- 
tempt,  Sf  90-92. 

Recovery  by  fine  of  amount  embezzled,  see 
£«bettIe«eKt,  f  1 86-88. 

Impriaomnent  for  non-payment. 

Release  from  commitment  for  non-pay- 
ment, see  Bab€a8  Corput,  1 9. 

1.  <1894.)  Commitment  of  a  prisoner  for 
■on-payment  of  lines  is  not  part  of  the  pun- 
ishment, but  a  method  of  enforeiug  tbe 
court's  order;  and  such  commitment  may 
be  ordered  until  fine  and  costs  are  paid.  In 
re  Nwton,  39  Neb.  757  (58  N.  W.  436). 

2.  (1894.)  Where  the  offender  Is  unable 
to  pay  the  amount  adjudged  against  him  he 
may  obtain  relief  under  section  528  of  the 
CTiminal  code.  .  In  re  Newton,  39  Neb.  7B7 
(&8  N.  W.  436). 

3.  (1894.)  A  coart  or  magistrate,  upon 
CBlering  Judgment  In  a  criminal  prosecution 
tgalnst  a  prisoner,  may  order  that  he  shall 
stand  committed  until  the  fine  and  costs  are 
paid,  or  secured  to  be  paid.  In  re  Ifewton, 
Si  Neb.  767  (58  N.  W.  436). 

3a.  (1884.)  A  justice  of  the  peace,  in  a 
pn^r  case,  may  impose  a  fine  not  to  exceed 
1100,  or  sentence  to  Imprisonment  not  to  ex- 
ceed three  months,  but  cannot  as  a  punlsh- 
Bent  for  the  same  offense  tmpoee  both  fine 
ud  Imprisonment.  In  re  Stewtrt,  16  Neb. 
193  (SON.  W.  255). 

4.  (1894.)  Right  of  appeal  from  com* 
BitmeDt  by  a  magistrate  for  non-payment  of 
flnei  Is  lost  unless  prisoner  furnish  under- 
ttUng  within  twftoty-four  hours.  In  re 
VtKUm,  39  Neb.  7S7  (68  N.  W.  436). 

40.  (1907.)  Tines  or  penalties  arising 
from  a  violation  of  the  penal  laws  of  the 
tute,  or  city  or  village  ordinances,  are  not 
debts  within  the  meaning  of  our  constltu- 
tisul  provision  prohibiting  imprisonment 
In  MtU  Peterton  v.  Btate,  79  Neb.  132 
(lU  N.  V.  306). 


5.  (1902.)  Section  tS  of  chapter  50  of 
the  CompUad  Statutes  provides  that  the  pay- 
ment of  lines  for  the  benefit  of  the  school 
fund.  Imposed  by  that  section  and  those  pre- 
ceding on  one  convicted  of  the  Illegal  sale 
of  intoxicating  liquor,  may  be  enforced  by 
Imprisonment  The  fine  is  in  fact  a  ponlsh- 
ment,  so  that  the  enforcement  of  Ita  collec- 
tion by  Imprisonment  is  not  In  contraven- 
tion of  the  constitution,  which  prohibits  Im- 
prisonment for  debt-  Sothman  v.  Btaie,  66 
Neb.  302  (92  N.  W.  303). 

Disposition  of  fines. 

6.  (1901.)  A  school  district  Is  not  en- 
titled to  any  of  the  proceeds  of  the  fines  and- 
license  money  collected  under  the  ordinances 
of  a  city,  unless  some  part  of  its  territory 
is  Included  within  the  territorial  limits  of 
such  city.  School  District  No.  SO  v.  School 
Dittriet  of  Grand  Island,  63  Neb.  44  (88  N. 
W.  180). 

7.  (1902.)  Where  money  is  collected  or 
paid  as  a  condition  of  obtaining  a  license.  It 
Is  license  money,  and  not  a  tax,  under  the 
provisions  of  the  constitution  providing  for 
payment  of  such  to  school  districts.  Sieidt 
V.  State,  ex  ref.  School  District^  63  Neb.  695 
(88  N.  W.  853). 

Bight  of  complaining  wltneaa  to  portion 
of  flna. 

8.  (1906.)  Under  tbe  provlslom  of  sec- 
tion 23,  chapter  50  of  tbe  Compiled  Statutes, 
a  county  Is  not  liable  to  a  complaining  wit- 
ness for  an  amount  equal  to  one-fourth  of 
the  sum  collected  as  fines  and  paid  over  to 
the  school  fund,  where  the  complaint  is  for 
selling  liquor  without  a  license.  Chapin  v. 
Seward  Oountif,  76  Neb.  745  (106  N.  W.  778). 

FIRE-ARMS. 
Forfeiture  of,  for  violating  gama  lawsisee 
Game,  i{6.  7. 

FIRE  DEPARTMENT. 

See  Municipal  Oorporationt,  ||  91,  197-208. 

Liability  of  city  for  acta  of  members  of 
fire  department,  see  Jfuniclpal  Oorporationtr 
II 708,  709. 
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FIRE  ESCAPES. 

P«nalty  for  failure  to  erect.  of  building  who  fall  to  erect  proper  fire  es 

1.  (1906.)  The  statute  providing  tor  re-  capes  after  notice  is  valid.  State  v.  Dailej/. 
covery  of  a  penalty  from  agents  of  the  owner     76  Neb.  770  (107  N.  W.  1094). 


FIRES, 


Cwms-Referexcbs. 
8ee»  also,  Arton. 

Maintaining  fire  department,  see  Munici- 
pal 0<nvorations,  1  91. 

Liability  of  city  for  negligence  of  fire- 
men, see  ifunicijul  Corporations,  {{  708, 709. 
Liability  of  railroads  for  spread  of  fires, 

6ee  Railroada,  H  37S-413. 

Liability  for  failure  of  water  supply  to 
fight  fire,  see  Water  and  Watercourtea, 

a  198, 199. 

Criminal  UabiUty. 

1.  (1896.)  Section  62  of  the  criminal 
code,  making  it  a  misdemeanor  to  set  fire  to 
woods  and  prairies,  applies  to  fires  set  out 
on  *Jie  lands  of  another,  and  not  on  one's 
own  land.  Kaiuat  City  d  O.  R.  Co.  v.  Rog- 
en,  48  Neb.  653  (67  N.  W.  602). 


Civil  liability. 

2.  (1888.)  In  an  action  for  damages  re- 
sulting from  the  destruction  of  property  by 
fire  negligently  set  upon  the  prairies  of  this 
state,  the  question  of  negligence  is  alone  for 
the  Jury  to  determine.  Povsert  v.'  Craig,  22 
Neb.  621  (35  N.  W.  888). 

3.  (1906.)  In  an  action  for  damages  for 
negligently  setting  out  a  fire,  the  origin  of 
the  fire  may  be  proved  by  circumstantial  evi- 
dence. Kearney  County  v.  Chicago,  B.  £  Q 
R.  Co..  76  Neb.  861  (108  N.  W.  131). 

FISCAL  MANAGEMENT, 
Of  counties,  see  Counties,  IV. 
Of  cities,  see  Municipal  OorporaHoiu,  XL 
Of  states,  see  Btatet,  IV. 


FISH. 


CsOSa-REFEHE.fCE. 

See,  also.  Oame. 

1.  (1896.)  The  preservation  of  the  fish 
in  the  streams  of  the  state  is  a  proper  func- 
tion of  government.  West  Point  Water 
Power  d  Land  Oo.  v.  State,  ex  rel.  Moodie, 
49  Neb.  218  (66  N.  W.  6). 

2.  (1896.)  Persons  erecting  and  main- 
taining dams  for  milling  purposes  in  the 
streams  of  this  state  do  so  with  the  implied 
obligation  to  maintain  adequate  fishways  for 
the  passage  of  fish  from  the  lower  to  the 
higher  level  of  such  streams  and  their  tribu- 
taries. West  Point  Water  Power  d  Land 
Co.  V.  State,  ex  rel.  Moodie,  49  Neb.  218  (66 
N.  W.  6). 

3.  (1896.)  The  amendment  to  the  fish 
and  game  laws  which  prescribed  the  duty  of 


construction,  etc.,  of  a  flshway,  was  a  sub- 
ject not  expressed  in  the  title  of  the  act,  and 
hence  the  act,  to  the  extent  it  was  attempted 
to  lee^late  therein  upon  such  subject,  was 
within  the  constitutional  Inhibition  that 
"No  bill  shall  contain  more  than  one  sub- 
ject, and  the  same  shall  be  clearly  ex- 
pressed in  its  title."  West  Point  Water 
Povoer  &  Land  Co.  v.  State,  es  rel.  Moodie, 
49  Neb.  228  (68  N.  W.  607). 

4.  (1896.)  The  duty  enjoined  upon  the 
owner  of  mill-dams  to  construct  and  main- 
tain fishways  (see  criminal  code,  sec.  S7a) 
is  designed  to  promote  the  public  welfare, 
and  may  be  enforced  by  mandamus  on  the 
relation  of  the  county  attorneys  of  the  sev- 
eral counties.  West  Point  Water  Potoer  d 
Land  Co.  v.  State,  ex  rel.  Moodie,  49  Neb. 
218  (66  N.  W.  6). 
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ANALYSIS. 

ScAnition,  1 1. 
SeqnisltM,  88. 

Blfl;bt  of  purchaser  of  roaltif  ,  1 3. 

Xode  and  snAclenejr  of  uuiaacattoa,  ||4-10l 

Tools  and  machinery,  H  11-13. 

Bipht  to  remove  or  incumber,  |{  14-86. 

Evidence  as  to  trade  flxtares,  1 87. 

Ouestlon  for  Jury,  H  88-30. 

BnAdoney  of  evldeno^  ||  31,  38. 

Instructions,  1 38. 


Cboss-Refebexces. 
See,  also,  Pnpertjf. 

-Mortgage  of,  see  Chattel  Mortgage.  1 11. 

ExecatioQ  against  ttxtnres,  see  Execution, 
139. 

As  ^pties  to  mechaolcs'  liens,  see  Afe* 
chMic$-  Lieiu,  H  158,  159. 

Ai  nibjeet  of  replevin,  see  Replevin. 
BeAaitlon. 

1.  (1879.)  In  its  correct  sense,  the  term 
'Wnm"  Inclndes  such  things  only  of  a 
panonal  character  as  have  been  annexed  to 
tbe  realty,  and  wbleb  may  be  afterwards 
severed  or  removed  by  the  party  who  united 
them,  or  his  personal  representatives, 
against  the  will  of  the  owner  of  the  free- 
hold. Freeman  v.  Lj/nch,  8  Neb.  192. 

leqidsltes. 

t  (1900.)  Ordinarily,  the  requisites  of 
a  trade  fixture  are:  (1)  Actual  annexation 
to  the  realty,  or  something  appurtenant 
Uiereto:  <2)  i^iproprlation  to  the  use  of 
^  part  of  the  realty  with  which  It  ts  con- 
wted:  <3)  the  bitentlon  of  the  one  mak- 
ing the  annexation  to  make  the  articles  a 
pemuDent  accession  to  the  freehold — this 
Intention  being  gathered  from  the  nature  of 
t&e  article  aiBxed,  the  relation  and  situa- 
tion of  the  party  making  the  same,  the  struc- 
titre  and  mode  (tf  annexation,  and  the  pur- 
poee  or  use  f or  which  it  has  been  made. 
Other  V.  Lansing,  S9  Neb.  319  (80  N.  W. 
829);  (1901)  Broumell  v.  Fuller,  60  Neb. 
5»8  (83  N.  W.  669). 

Uf  hti  of  purchaser  of  realty. 

3.  (1902.)  A  &ona  fide  grantee  of  real 
eetaie,  without  notice,  on  which  ts  situated 
a  buildlDg  used  as  a  residence  and  appar- 
ently a  part  of  the  freehold,  will  toke  tUle 
to  the  land.  Including  such  building,  divested 

134 


of  a  claim  of  ownership  by  a  third  party 
whose  rights  are  based  on  an  alleged  pur- 
chase of  such  building  from  the  grantor  as 
chattel  property,  ifoore  v.  Jforon,  64  Neb. 
84  (89  N.  W.  629). 

Xode  and  suffleteney  of  annexation. 

4.  (1879.)  When  it  Is  evident  that  houses 
were  intended  as- permanent  annexations  to 
the  freehold,  they  become  a  part  of  the 
realty,  and  pass  with  a  conveyance  of  it, 
and  that  without  regard  to  the  character  oC 
the  foundations  on  which  they  stand.  Fi'ee- 
man  v.  Li/nch.  8  Neb.  192. 

5.  (1879.)  Houses  or  other  structures  of 
a  permanent  character  erected  on  land  ot 
another,  under  an  agreement,  express  or  Im- 
plied, that  they  are  to  remain  personal  prop- 
erty of  the  builder,  do  not  attach  to  the 
realty.   Freeman  v.  LyncA,  8  Neb.  192. 

6.  (1884.)  As  to  whether  a  building 
constructed  upon  the  land  of  a  person  other 
than  the  owner  of  the  building  becomes  an- 
nexed to  and  a  part  of  the  freehold,  must 
depend  to  a  great  extent  upon  the  farts  and 
circumstances  of  the  case,  and  the  intention, 
of  the  parties.  Waters  v.  Reuber,  16  Neb. 
99  (19  N.  W.  687;  49  Am.  Rep.  710). 

7.  (1884.)  The  owner  of  real  estate  of- 
fered it  for  sale,  then  put  It  Into  the  hands 
of  an  ageut  for  sale  at  a  fixed  price.  The 
agent  sold  It  for  the  price  named.  The  pur- 
chaser, without  a  written  contract  or  the 
.jtayment  of  any  money,  took  possession  of 
the  property  pending  the  execution  of  the 
deed,  and  began  the  erection  of  a  bouse 
thereon  for  himself.  The  owner  of  the  real 
estate  afterwards  repudiated  the  sale  of  the 
land,  and  took  possession  of  the  building  con- 
structed by  the  purchaser.  Held,  That  the 
purchaser  was  not  divested  of  his  title  to 
the  building,  he  being  In  no  default,  and 
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havlDg  constructed  the  building  in  good 
faith,  and  that  he  could  maintain  replevin 
therefor.  Waters  v.  Reuber,  16  Neb.  99  (19 
N,  W.  687;  49  Am.  Rep.  710). 

8.  (1901.)  Loose  or  portable  articles*  of 
personal  property  adapted  to  general  use,  or 
which  may  be  used  In  any  like  establlsh- 
ment  with  equal  efficiency,  do  not  become 
fixtures  merely  because  used  in  connection 
with  a  manufacturing  plant  in  which  such 
articles  or  others  like  them  are  neceaaaryto 
effective  operation.  HiUebrand  v.  Jfelton,  1 
Vnof.  783  (96  N.  W.  1068). 

9.  (1902.)  When  it  is  evident  that  houses 
were  intended  as  permanent  annexations  to 
the  freehold,  they  become  a  part  of  the 
realty,  and  pass  with  a  conveyance  of  it,  and 
that  without  regard  to  the  character  of  the 
foundations  on  which  they  stand.  Moore  v. 
Moran,  64  Neb.  84  (89  N.  W.  629). 

10.  (1903.)  A  road-bed  or  embankment 
built  out  of  the  soil,  and  with  rlprapplng  f or 
its  protection,  on  which  ties  and  rails  are 
laid  for  use  as  a  railway-track,  is  not  an  im- 
provement placed  upon  land  in  the  nature 
of  a  trade  fixture,  but  is  a  part  and  parcel 
of  the  land  itself,  and  where  there  are  no 
exceptions  or  reservations  wilt  pass  by  a 
deed  of  conveyance  as  does  the  real  estate 
on  which  constructed.  Omaha  Bridge  <C 
Terminal  K.  Co.  v.  Whitney,  68  Neb.  399 
(99  N.  W.  625). 

Tools  and  machinerT-. 

11.  (1898.)  Articles,  such  as  machinery, 
of  an  ambiguous  character,  and  which  may 
or  may  not  become  attached  to  the  freehold 
according  to  circumstances,  will  retain  their 
character  of  personalty  by  virtue  of  a  con- 
tract between  vendor  and  vendee  to  that 
effect,  when  t^e  rights  of  innocent  purchas- 
ers relying  on  their  apparent  character  are 
not  Involved.  Arlinffton  liilJ  A  Elevator  Co. 
V.  Yates.  57  Neb.  286  (77  N.  W.  677). 

12.  (1899.)  Where  one  purchases  an  en- 
gine with  a  view  that  it  shall  be  placed  in 
a  flouring  mill  of  which  he  is  the  owner,  to 
propfd  the  machinery  therein,  and  he  exe- 
cutes a  chattel  mortgage  on  such  engine  to 
secure  the  payment  of  a  portion  of  the  pur- 
chase price,  he  thereby  evinces  his  lutentlon 
that  the  engine  shall  retain  Its  status  as  per- 
sonalty, even  though  physically  attached  to 
the  fre^old  by  such  owner,  and  it  will  be 
BO  regarded  by  the  courts  whenever  the 
rights  of  innocent  third  persons  will  not  be 
prejudiced.  S4wards  d  Bradford  Lwnher 
Co.  «.  Rank,  57  Neb.  328  (77  N.  W.  765;  73 
Am.  St.  Rep.  514). 

1 


13.  (1901.)  WheeKbarrows,  crow-bars, 
shovels,  oil-tanks,  loose  planks  and  lumber, 
and  pallets  for  making  brick,  used  In  a  pav- 
ing brick  plant,  held,  personal  property. 
milebrand  v.  VeUon,  1  Unof.  783  (95  N.  W. 
1068). 

Bight  to  remove  or  incumber. 

14.  (1873.)  A  tenant  may  mortgage  fix- 
tures erected  by  him  during  the  tenancy. 
Lanphere  v.  Lowe,  3  Neb.  131. 

15.  (1879.)  In  the  absence  of  an  agree- 
ment, or  evidence  of  Intention,  fixtures  can- 
not be  severed  from  the  realty  except  by  the 
owner  of  the  fee.  Freeman  v.  Lynch,  8  Neb. 
192. 

16.  (1873.)  A  building  put  on  the  lea<ied 
premises  by  the  tenant,  and  set  on  blocks, 
without  cellar  or  foundation  under  it.  Is  a 
fixture  and  may  be  mortgaged.  Lanphere  v. 
Lowe,  3  Neb.  131. 

17.  (1873.)  Fixtures  erected  by  a  ten- 
ant during  his  term,  the  removal  of  which 
will  not  Injure  the  demised  premises,  or  put 
them  in  a  worse  plight  than  they  were  be- 
fore, are  in  law  deemed  personal  proper^, 
and  may  he  mortgaged  as  chattels,  or  levied 
on  as  personalty,  and  sold  upon  execution, 
and  the  purchaser  at  such  sale  has  the  right 
to  enter  upon  the  premises  to  remove  them. 
Lanphere  v.  Lotoe,  3  Neb.  131. 

18.  (1890.)  A  tenant  In  possession  under 
a  lease  which  does  not  provide  that  he  may 
remove  his  fixtures  and  improvements,  can- 
not, after  he  has  surrendered  possesplon  to 
his  landlord,  re-enter  and  remove  his  fix- 
tures. Friedlander  v.  Ryder,  30  Neb.  783  (47 
N.  W.  83;  9  U  R.  A.  700n). 

19.  (1890.)  A  creditor,  by  the  levy  of 
an  execution  upon  a  tenant's  fixtures,  ac- 
quires no  greater  rights  therein,  or  to  re- 
move the  same,  than  the  tenant  had.  Fried- 
lander  V.  Ryder,  80  Neb.  783  (47  N.  W.  83; 
9  L.  R.  A.  700b). 

20.  (1890.)  Unless  there  Is  a  stipula- 
tion in  the  lease  to  the  contrary,  a  tenant 
can  only  remove  such  Improvements  erected 
by  blm,  the  removal  of  which  will  not  mate- 
rially Injure  the  premises  or  put  them  In  a 
worse  condition  than  they  were  in  when  he 
took  possession.  Friedlander  v.  Ryder,  30 
Neb.  783  (47  N.  W.  83;  9  L.  R.  A.  700n>, 

21.  (1894.)  Chattel  mortgagee  of  tenant 
has  no  greater  rights  than  tuiant;  hence 
cannot  remove  mortgaged  fixture  after  ten- 
ant has  quit  possession,  though  his  Implied 
tenancy  from  year  to  year  as  a  result  of 
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holding  over  has  not  expired,  and  though 
mortgage  was  executed  while  original  lease 
was  still  fn  force.  Free  v.  Attuirt,  39  Neb. 
220  (57  N.  W.  991). 

22.  (1894.)  The  right  of  a  tenant  to  re- 
cover trade  fixtures  must  ordinarily  be  ex- 
ercised while  in  possession  under  his  lease; 
lad  If  he  foils  to  do  so  it  will  be  lost,  unless 
bjr  some  agreement  with  the  landlord  the 
ri^t  of  removal  Is  preserved.  Free  v.  <Grfu- 
ort,  39  Neb.  220  (57  N.  W.  991). 

23.  (1896.)  A  chattel  mortgagee  has  no 
greater  rights  than  a  tenant  to  remove  mort- 
gaged fixtures  after  the  tenant  has  Qult  pos- 
senioiL  FaOer  v.  Broumell  <£  Oo^  48  Neb. 
145  (67  N.  W.  6). 

24.  (1896.)  A  tenant  cannot  remove  trade 
fixtures  after  the  expiration  of  the  tenancy, 
or  after  the  surrender  of  possession,  In  ab- 
sence of  an  i^reement  or  consent  of  the 
landlord.  Fuaer  v.  Broumell  A  Co.,  48  Neb. 
145  (  67  N.  W.  6). 

25.  (1901.)  The  right  of  a  tenant  to  re- 
move trade  or  agricultural  fixtures  expires 
with  the  tenancy.  Hteven*  v.  Bitnthim,  62 
Neb.  672  (87  N.  W.  546). 

26.  (1907.)  The  fact  that  In  an  action 
br  a  landlord  to  recover  possession  of  the 
premises,  a  decree  is  entered  giving  defend* 
ut  20  days  to  vacate  and  providing  that  on 
fkUure  of  plaintiff  to  pay  him  for  certain 
tanprovements  at  the  end  of  that  time,  he 
might  have  20  additional  days  In  which  to 
remove  the  Improvements,  does  not  limit 
defendants*  right  to  remove  the  Improve- 
meats  to  tbe  40  days,  but  he  may  remove 
Qiem  at  any  time  thereafter  provided  he  has 
not  Bturrendered  or  loet  posaesaion  of  the 
premises.  Penimore  v.  WJiite,  78  Neb.  620 
(111  N.  W.  204). 

Evidence  as  to  trade  fixtures. 

27.  (1900.)  A  tenant  la  not  permitted 
to  dispute  his  landlord's  title,  and  as  be- 
tween the  landlord  and  tenant,  or  one  claim- 
ing tbrou^  tbe  tenant,  the  fact  that  an 
tdditloQ  to  leased  premises,  or  fixtures 
thereto,  are  located  In  an  alley  abutting  on  or 
adjoining  to  such  premtsu  will  not  of  Itself 
affect  tbe  landlord's  title  thereto;  and  In  a 
dispute  over  property  so  located,  claimed  as 
a  trade  fixture,  testimony  aa  to  the  location 


of  such  prc-^rty  can  have  no  other  bearing 
than  In  determining  whether  such  property 
is  In  face  a  trade  fixture.  Broumett  v.  Fut- 
ler,  60  Neb  568  (83  N.  W.  669). 

Question  for  Jury. 

28.  (1900.)  Whether  cerUln  property 
Involved  in  a  controversy  is  a  trade  fixture 
Is  to  be  determined  from  all  the  facts  and 
circumstances  shown  by  the  evidence. 
Brownetl  v:  Fuller,  60  Neb.  568  (83  N.  W. 
669). 

29.  (1900.)  Whether  It  was  the  Inten- 
tion of  tbe  parties  to  make  an  article  In  dis- 
pute a  trade  fixture.  It  to  be  ascerUlned  as 
announced  in  the  foregoing  rule,  and  is  a 
question  for  the  )ury  under  proper  Instruc- 
tions from  the  court.  Broumea  v.  Fuller,  60 
Neb.  658  (83  N.  W.  669). 

30  (1902.)  The  QueaUon  Of  the  character 
of  a  steam  beating  plant,  whether  a  per- 
manent fixture  or  personal  property  which 
may  be  removed  by  a  tenant  during  his 
term.  Is  one  of  mixed  law  and  fact,  and  the 
finding  of  the  court  upon  that  question, 
when  based  on  fairly  confltcUng  evidence, 
will  not  be  disturbed.  Freeident  d  Direc- 
iort  of  /«*,  Co.  Of  North  A.m«-ica  v.  Buck- 
tiaff,  3  Dnof,  632  (92  N.  W.  765). 

Sufllelency  of  erldence^ 

31.  (1900.)  Evidence  In  an  action  In- 
volvlng  the  right  to  certain  trade  fixtures 
held  to  sustain  a  finding  In  the  affirmative. 
Brownell  v.  Fuller,  60  Neb.  668  (88  N.  W. 
669). 

32.  (1899.)  Findings  that  equipments  of 
a  saloon  were  part  of  the  realty  held  aua- 
talncd  by  the  evidence.  Orand  laland  Bank- 
ing Co,  V.  Koehler,  67  Neb.  649  (78  N.  W. 
266). 

Instruetlcnu. 

33.  (1900.)  In  an  action  between  a  land- 
lord and  bis  tenant  over  right  of  possession 
of  a  boiler  erected  by  tenant  in  an  addition 
erected  in  an  alley,  an  instruction  to  dis- 
regard the  testimony  as  to  the  location  of 
Uie  boiler  except  In  so  far  aa  It  had  bearing 
on  whether  or  not  the  same  was  a  trade  fix- 
ture, Is  not  erroneous.  Brownetl  v.  Fuller, 
60  Neb.  558  (83  N.  W.  69). 
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FLAGS. 


Prohibition  of  use. 

1.  <1905.)  The  power  to  prohibit  tbe  use 
of  the  national  flag  does  not  belong  exclu- 
sively to  the  federal  congress,  but  may  be 
exercised  bj  the  several  states.  Halter  v. 
State.  74  Neb.  767  (105  N.  W."  298).  lAf- 
nrmed.   205  U.  S.  34.] 

2.  (1905.)  Chapter  139,  laws  1903.  en- 
titled "An  act  to  prevent  and  punish  the 
desecration  of  the  flag  of  the  United  States'' 
Is  not  obnoxlQ-us  to  tbe  fourteenth  amend- 
ment to  the  consiltutfon  of  the  United 


States,  nor  to  the  provisions  of  the  state 
constitution  against  depriving  any  person  of 
tats  property  without  due  process  of  law,  and 
against  special  or  class  legislation.  HaUer 
V.  State,  74  Neb.  757  (105  N.  W.  298).  [Af- 
firmed.  205  U.  S.  34.] 

FLOOD  WATERS. 

As  surface  water,  see  Water  and  Water' 
courses,  fiS  82-87. 

Control  of,  by  railroads,  see  Railroads, 
8S  73-85. 


FOOD. 


ANALYSIS. 

Power  to  regulate  sale,  1 1, 

Food  commissioner,  H  2-8. 

Criminal  responsibility. 

 Sale  of  adulterated  food,  SS9,  la 


-  Inf ormatton,  II 11, 12. 

•  Defenses,  {  IS. 

■  Suffidency  of  evidence,  1 14. 


C  EtOHS-RE>'EltB.'(CB. 

See,  also.  Health. 

Power  to  regulate  sale. 

1.  (1903.)  The  act  of  1895,  forbidding 
the  selling  or  keeping  for  sale  "Imitation 
butter"  colored  so  as  to  resemble  butter 
made  from  pure  milk,  or  the  cream  thereof 
and  the  other  regulations  imposed  by  the 
act,  is  a  valid  exercise  of  the  police  power 
of  the  state;  and  it  is  competent  for  the 
legislature  to  provide  such  regulations  as 
therein  prescribed  and  to  enact  suitable  pen- 
alties for  their  violation,  for  the  better  pro- 
tection of  the  public  health,  and  to  prevent 
fraud  and  deception.  Beha  v.  State,  67  Neb. 
27  (93  N.  W.  155). 

Food  commissioner. 

2.  (1900.)  The  deputy  food  commis- 
sioner created  by  chapter  35,  Session  Laws 
1899,  Is  an  officer  of  tbe  state  government, 
and  not  a  mere  employee.  State,  ex  rel.  Hib- 
bard,  V.  Cornell,  60  Neb.  276  (83  N.  W.  72). 

3.  (1900.)  Section  12  of  article  XXXV, 
Session  Laws  1899.  making  appropriation 
for  the  salary  of  deputy  food  commissioner, 
is  Inimical  to  section  19.  article  III,  of  the 


constitution,  since  other  portions  of  said 
act  contain  legislation  upon  another  subject. 
State,  ex  rel.  Hibbard  v.  Cornell.  60  Neb  274 

(83  N.  W.  72). 

4.  (1902.)  The  provisions  of  the  act  of 
the  legislature  of  1899,  being  chapter  35 
thereof  (Comp.  Stats.  1901,  ch.  33),  creating 
a  food  commission,  making  the  governor  the 
food  commissioner,  providing  for  tbe  ap- 
pointment of  a  deputy  food  commissioner, 
and  defining  the  duties  of  the  officers  so  pro- 
vided for,  does  not  contravene  the  provisions 
of  section  26,  article  V  of  the  constitution, 
wherein  it  is  declared:  "No  other  executive 
state  office  shall  be  continued  or  created,  and 
the  duties  now  devolving  upon  officers  not 
provided  for  by  this  constitution  shall  be 
performed  by  the  officers  herein  created." 
Iferrtll  v.  State.  65  Neb.  509  (91  N.  W.  418). 

5.  (1902.)  The  provisions  of  the  act  of 
the  legislature  of  1899,  being  chapter  35 
thereof  (Comp.  Stats.  1901,  ch.  33).  creating 
a  food  commission,  making  the  governor  the 
food  commissioner,  providing  for  the  ap- 
pointment of  a  deputy  food  commissioner, 
and  defining  the  duties  of  the  officers  so 
provided  tor,  does  not  conflict  with  section 
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11,  article  III  of  the  constitution,  declaring 
"that  no  hill  shall  contain  more  than  one 
subject."  Merrill  v.  State,  65  Neb.  509  (91 
N.  W.  418). 

6.  (1902.)  The  part  of  chapter  33.  Com- 
piled Statutes,  relating  to  an  attempted  ap- 
propriation lor  the  salary  ol  the  deputy  food 
commissioner  held  to  be  Invalid,  was  not  an 
inducing  element  to  the  passage  oC  the  re- 
mainder of  the  act,  creating  such  office,  and 
hence  does  not  invalidate  such  remainder. 
Merrill  v.  State,  65  Neb.  509  (91  N.  W.  418). 

7.  (1903.)  The  act  of  the  legislature  of 
1899,  entitled  "Food  Commission"  does  not 
by  ImpllcaUon  repeal  the  act  ot  189S,  entitled 
"An  act  concerning  Imitation  butter  and  lm< 
itaiion  cheese,"  etc.,  or  any  part  thereof; 
said  last-mentioned  act  being  incorporated 
into  the  1901  Compiled  Statutes  as  section 
S4fiM  et  «e4.  ot  the  criminal  code.  Beha  v. 
State,  87  Neb.  27  (93  N.  W  156): 

8.  (1906.)  The  act  of  1891.  creating  a 
state  board  of  health,  is  not  rendered  void 
\ij  the  fact  that  it  provides  for  compensa- 
tion of  its  secretaries  by  fees  which  are  not 
reqnired  to  be  accounted  for  to  or  paid  into 
the  state  treasury.  Munk  v.  FriiUtt  75  Neb. 
1T2  (106  M.  W.  425). 

OWminal  Teipoiiaibllity. 

 Bale  of  adolterated  feed. 

9.  (1905.)  The  sale  ot  milk  adulterated 
br  adding  thereto  a  substance  containing 
polflon  is  made  a  misdemeanor  by  the  gen- 
eral provisloBa  of  chapter  99.  laws  of  1897, 
known  as  the  "Pure  Food  Act."  Lantintf  v. 
State,  73  Neb.  124  (102  N.  W.  264). 

W.  (1906.)  It  Is  not  a  violation  of  the 
food  laws  to  sell  a  quantity  ot  an  article  ot 
adulterated  food  as  a  sample  for  the  purpose 
«t  inalyslE  upon  demand  made  tor  that  pur- 
pose under  section  4  of  the  act.  If  the  sale 
is  freely  made  In  the  ordinary  course  of 
trade,  without  a  demand  therefor  for  the 
poivose  of  analysis,  provisions  ot  section  4 
bare  no  application.  Ttie  fact  that  the  pur- 
cbaaer  Intended  to  analyze  it.  and  that  the 
*el]«r  was  aware  of  that  intention,  will  not 


bring  the  transaction  within  the  provisions 
of  section  4.  Lansing  v.  State,  73  Neb.  124 
(102  N.  W.  254). 

 Information. 

11.  (1905.)  The  allegation  that  defend- 
ant sold  milk  "as  and  for  pure  milk,  an 
article  of  food."  Is  a  sufficient  allegation 
that  It  was  sold  as  an  article  ot  food.  Lan- 
ainp  V.  State,  73  Neb.  124  (102  N.  W.  264). 

12.  (1906.)  The  allegation  In  the  Infor- 
mation that  the  defendant  "did  then  and 
there  unlawfully  and  knowingly  sell  to  one 
William  F.  Thompson  a  quantity  ot  milk, 
to  wit,  one  quart  of  milk,  as  for  pure  milk, 
an  article  of  food  to  which  a  quantity  of  a 
substance  or  ingredient  iras  added  which  is 
poisonous,"  Is  sufficient.  No  special  allega- 
tion ot  guilty  knowledge  Is  necessary.  Lan^ 
iring  V.  State,  78  Neb,  124  (102  N.  W.  264). 

Defenaea. 

13.  (1906.)  The  sUtute  provides  that 
food  shall  be  considered  adulterated  !f  It 
contains  "any  added  subatance  or  Ingredient 
which  is  poisonous  or  injurious  to  health." 
A  dealer  In  food,  who  pots  a  foreign  lub- 
stance  containing  poison  into  the  food  which 
be  sells,  cannot  defend  such  action  on  the 
ground  that  he  did  not  know  that  such  sub- 
stance contained  poison.  Lanting  v.  State, 
73  Neb.  124  (102  N.  W.  254). 

—   '  SoAclency  of  evidenee. 

14.  (1905.)  A  stipulation  that  a  defend- 
ant put  mllk-sweet  Into  milk  that  he  sold, 
and  that  mllk-«weet  contained  tormaldehydf, 
is  sufficient  to  support  a  conviction  ot  adul- 
terating food.  Lanatng  v.  State,  73  Neb.  124 
(102  N.  W.  264). 

FOOD  COMMISSIONER. 

See  States.  SS  107,  108. 

FORBEARANCE. 
To  prosecute  suit  as  consideration  for 

compromise,  see  Compromise  and  Settle- 
ment, SS  14,  16. 

As  conaideratlon  for  contract,  see  Con- 
tracts, SS  63-69. 


1351 


Digitized  by 


Il 


FORCIBLE  ENTRY  AND  DETAINER. 


16 


FORCIBLE  ENTRY  AND  DETAINER. 

ANALYSIS. 

Statutory  provlslona,  1 1. 

Right  of  action  in  general,  gS  2-8. 

Orounds  of  action,  8fi  8-15. 

Title  and  poweision  to  support  aetim,  ||  16-23. 
JntiadietioB,  |«  24-27. 

— Bflect  of  denial  of  plalntUPa  tltlo,  ||  88-31. 

Accrual  of  action,  f  f  32-34. 

Limitation  of  action,  {|  35-86. 

Notice  to  quit,  St  37  42. 

Persons  entitled  to  suc^  {  43. 

Defenses,  H44,  46. 

FrooesB,  |46. 

Pleading,  |t  47-56. 

Issues,  proof,  and  varianoe,  SS  57,  58. 
AdmlBslblUty  of  evidence,  SS  59-67. 
Weight  uid  sufficiency  of  eTldoiee,  H  68-73. 
Objections  to  evidence,  {  74. 
Directing  verdict,  S  74a. 
Instructions,  H  76-77. 
Findings,  §  78. 
Judgment,  §S  79,  80. 

 Conclusiveness  and  bar,  |{  81, 82. 

Bestltution,  §  83. 
Beview,  i%  84-89. 

 Bight  of  appeal  to  district  court,  tS  90-83. 

 LlabUitles  on  appeal  bond,  ||  94-88. 

Oboss-R^erbscbb.  that  the  defendant  Is  in  possession  under  a 

See.  also,  Treapasa.  .  .  contract  for  title,  the  action  should  be  dls- 

Judgment  as  bar  to  subsequent  action  for  m*""^.  Dowwn  d.  DoiMon,  17  Neb.  671  (24 
same  property,  see  Juagm^U,  %  602.  N.  W.  3S9) ;  (1887)  WorthinffUm  v.  Wood*, 

Action  by  landlord  against  tenant.  «»     ^2  Neb.  230  (34  N.  W.  868). 
handPtrd  and  Tmani,  ||  261-267.  (1888  )    "Whe"  a  in  possession 

of  real  estate  has  an  interest  In  the  land 
Statutory  provisions.  Itself,  which  only  a  court  of  common  law 

1.  (1895.)  Section  1023  of  the  code  was  Jurisdiction  can  determine,  an  action  of  for- 
enacted  to  provide  a  summary  remedy  to  ob  clble  entry  and  detainer  will  not  lie  against 
tain  poBseesloD  of  realty  from  one  who  him.  Malloy  v.  Mttllojf,  24  Neb.  766  (40 
unlawfully  and  forcibly  entered  and  detained    n.  W.  285). 

possession,  or  from  one  who,  having  lawfully       g    ^g^j  j         ^^^^  forcible  de- 

entered,  untawfuUy  and  forcibly  detained  jenUon  of  real  property  may  be  maintained 
possession.    Blackford  v.  Frenzer.  44  Neb.  ^^^^  complete  possession  thereof 

829  (62  N.  W.  1101).  haa  ^een  ended  by  the  wrongful  entry  of 

Bight  of  action  in  generaL  another,  even  though  such  entry  was  made 

2.  (1881.)  Forcible  entry  and  detainer  «nder  claim  of  a  paramount  title.  Brown 
is  not  the  proper  remedy  to  try  questions  of  tJ.  Feaoins,  37  Neb.  256  (55  N.  W.  1048). 
title,  but  merely  right  of  possession.  Pence  g.  (1899.)  The  remedy  by  forcible  entry 
V.  Vhl,  11  Neb.  320  (9  N.  W.  40);  Leach  v.  and  detainer  and  by  writ  of  assistance  in  the 
Btttphen,  11  Neb.  627  (10  N.  W.  409).  original  case  are  concurrent,  and  an  Injunc- 
'  3.  (1886.)  In  an  action  of  forcible  entry  tlon  will  not  be  allowed  to  restrain  the  pnw- 
and  detention,  where  the  testimony  shows    ecutlon  of  a  case  in  forcible  detainer  merely 


1352 


Digitized  by 


Google 


17  FORCIBLE  ENTRY 

because  the  district  court  mfglit  proceed  by 
writ  0/  assistaDce.  Oreen  v.  Morte,  67  Neb. 
391  (77  N.  W.  925;  73  Am.  St.  Rep.  761). 

7.  (1899.)  An  action  in  torcible  entry 
and  detainer  lies  in  favor  of  a  purcbaaer  at 
Judicial  sale  to  recover  poesession  of  the 
pmnlMs  purchased,  when  the  Judgment 
debtor  was  in  possession  at  the  time  the 
Judgment  or  decree  was  rendered  where> 
under  the  sale  was  made.  Oreen  v.  Mone, 
57  Neb.  391  (77  N.  W.  926;  7S  Am.  St.  Rep. 
761). 

8.  (1906.)  To  autiiorlze  an  action  for  forc- 
ible entry  and  detainer,  the  relation  oC  land- 
lord and  tenant  must  be  established  between 
the  plainUir  and  defendant  at  the  time  the 
action  was  instituted.  Oieg  v.  Storz  BreW' 
ing  Co^  76  Neb.  698  (106  N.  W.  775). 

Ozounds  of  actton. 

9.  (1877.)  In  a  pnxMedlng  for  forcible 
entry  into  property  the  gravamen  of  the 
action  Is  the  unlawful  and  forcible  entry 
into  and  detention  of  real  proper^,  in  the 
trial  of  which  tltltf  to  real  estate  cannot  be 
drawn  In  question.  Myen  v,  Koenig,  6  Neb. 
419;  (1900)  Tarpenning  v.  King,  60  Neb. 
213  (82  N.  W.  621). 

9s.  (1384.)  An  action  of  forcible  detainer 
cannot  be  maintained  by  a  vendor  of  real 
estate  agalnet  a  purchaser  who  is  In  pos* 
session  tmder  his  contract  of  purchase  and 
has  made  default  in  the  payment  of  a  part  of 
ihe  purchase  price,  even  though  the  contract 
provides  that  time  is  the  essence  of  the 
contraet  ud  a  failure  to  pay  promptly  as  the 
payments  become  due  shall  work  a  forfeit- 
ure <tf  the  contract  and  the  vendor  be  en- 
titled to  the  possession  of  the  land.  Chicago, 
B.  d  Q.  R.  Co.  V.  Skupa,  16  Neb.  341  (20 
N.  W.  393). 

10.  (1886.)  Action  does  not  lie  where 
the  question  presented  by  the  pleadings 
and  proof  is  the  particular  Interest  of  the 
parties  in  the  real  estate  in  controversy, 
and  not  the  mere  right  of  posaession.  Qro- 
JUHMfey  V.  Long,  20  Neb.  362  (30  N.  W.  257). 

11.  (1887.)  The  action  of  forcible  entry 
and  detainer  under  the  statute  being  a  dTil 
remedy  to  recover  the  possession  of  prem- 
laes  unlawfully  and  with  force  withheld  from 
the  plaintiff,  it  will  be  sufficient  to  sustain 
Uie  charge  of  forcible  detainer,  that  the 
party  unlawfully  in  possession  refuses  to 
vacate  the  premises  on  lawful  notice  so  to 
do.  BgttOiTOoh  V.  Bat&vthj  28  Neb.  281  (34 
N.  W.  634). 
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12.  (1888.)  It  is  sumclent  to  mainUln  ac* 
tion  that  the  party  in  possession  refuses  to 
Tacate  premises  on  lawful  notice.  Pott  v. 
Bohner,  23  Neb.  267  (36  N.  W.  508). 

13.  (1892.)  The  failure  and  refusal  of  a 
tenant  to  pay  rent  according  to  the  terms 
of  bis  lease  when  due,  in  the  absence  of  a 
stipulation  tfl  the  contrary,  terminates  the 
lease  and  the  tenant  Is  liable  to  an  action 
for  forcible  detention  of  the  premises.  Pot- 
lock  V.  Whipple,  33  Neb.  752  (61  N.  W.  130). 

14.  (1896.)  Under  a  three-year  lease  re- 
quiring lessee  to  execute  a  mortgage  on 
the  crop  each  year  to  secure  the  rent  and 
providing  for  temiinatl<Hi  of  the  lease  in 
ease  of  his  failure  to  comply  with  any  of 
its  terms,  the  refusal  to  give  such  mort- 
gage does  not  Justify  the  lessee  in  bringing 
an  action  of  forcible  entry  and  detainer, 
there  being  no  default  lo  payment  of  rent. 
Btevwton  V.  Brodahh  49  Neb.  703  (68  N.  W. 
1024). 

15.  (1900.)  The  action  of  forcible  entry 
and  detainer  may  be  maintained  by  one  who 
has  been  deprived  of  the  possession  of  real 
property  by  an  unlawful  and  forcible  entry 
thereon  made  by  a  perstm  hsTlng  the  ab- 
solute title  and  present  right  of  possession. 
Tarpenning  v.  King,  60  Neb.  213  (82  N.  W. 
621). 

Title  and  posaession  to  support  action. 

16.  (1877.)  When  land  Is  unimproved 
and  unoccupied,  the  person  holding  the  legal 
title  is  deemed  to  be  in  possession  thereof. 
Torgetum  v.  YorgenwHt  6  Neb.  883. 

17.  (1883.)  A  party  who  has  never  been 
In  possession  of  land  cannot  maintain  an 
action  against  the  owner  of  the  fee  for  an 
alleged  forcible  entry  and  detention.  Batter 
V.  BUwo,  14  Neb.  196  (16  N.  W.  848). 

18.  (1888.)  The  building  of  a  few  rods 
of  fence,  the  cutting  of  a  fow  brush,  or 
plowing  of  a  few  forrows  upon  land  will  not 
constitute  such  acta  of  possession  as  to  en- 
title a  party  to  maintain  forcible  entry  and 
detainer  against  a  tenant  who  has  been  In 
possession  for  more  than  one  year  under  a 
written  lease  from  one  who  claimed  ad- 
versely to  the  plaintiff.  OcTligher  v.  Con- 
neiJ,  23  Neb.  391  (36  N.  W.  566). 

19.  (1889.)  Where  there  is  a  contro- 
versy as  to  the  ownership  of  real  estate, 
and  a  tenant  Is  in  possession  under  one 
claiming  to  be  the  owner,  a  third  party,  who 
has  had  no  prior  possession  of  the  prem- 
ises, but  who  claims  adversely  to  the  land* 
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lord  of  the  tenant,  cannot  maintain  an  ac- 
tion of  forcible  entry  and  detainer  against 
such  tenant  until  he  has  established  his 
right  in  a  court  of  competent  Jurisdiction. 
Comstock  V.  Cole,  28  Neb.  470  (44  N.  W. 
487). 

20.  fl889.)  The  act  of  entering  upon 
land  by  one  who  had  previously  been  out 
of  possession,  and  performing  a  small 
amount  of  labor,  did  not  constitute  such 
possession  as  would  entitle  him  to  maintain 
forcible  entry  and  detainer  against  one 
whose  prossession  woa  prior  to  his.  Torgen- 
*0»  V.  Yorgetuen,  6  Neb.  383;  (1888)  Oal- 
Ugher  v.  Connell,  23  Neb.  391  (36  N.  W. 
&66);  (1889)  Comttock  v.  Cole,  28  Neb.  470 
(44  N.  W.  487). 

21.  (1892.)  When  a  grantee  of  reml  es- 
tate, on  receiving  his  deed,  takes  undis- 
puted possession  of  the  property  conveyed, 
and  In  good  faith  continues  in  possession 
thereof,  by  hlmseif,  his  agent  or  tenant, 
causing  the  premises  to  be  fenced  and  cul- 
tivated, Bufdi  facts  constitute  a  prior  posses- 
sion which  will  entitle  such  grantee  or  his 
tenant  to  prosecute  one  by  whom  he  is  dis- 
possessed for  forcible  entry  and  detention. 
Oiaiigher  v.  Connell,  85  Neb.  617  (53  N.  W. 
383). 

22.  (1893.)  A  person  who  claims  the 
paramount  title  to  real  property  in  the  wi- 
disputed  possession  of  another  cannot,  by 
surreptitiously  obtaining  possession  thereof, 
place  such  former  possessor  at  any  disad- 
vantage as  to  the  assertion  of  his  rights  or 
the  enforcement  of  his  remedies  is  respect 
thereto.  Brown  v.  Feagina,  37  Neb.  266  (55 
N.  W.  1048). 

23.  (1899.)  The  duplicate  receipt  of  the 
receiver  of  a  United  States  land  office  Is 
evidence  of  title  upon  whldi  the  holder  can 
maintain  a  possessory  action  for  the  prem- 
ises therein  described.  Moore  v.  Parker,  69 
Neb.  29  (80  N.  W.  43). 

Jurisdiction. 

24.  (1879.)  County  courts  have  Jurisdic- 
tion of  actions  for  the  forcible  entry  and  de- 
tention of  real  property.  BIoco  v.  Haller,  9 
Neb.  149  (1  N.  W.  978);  (1881)  Uht  v. 
Pence,  11  Neb.  316  9  N.  W.  41). 

25.  (1882.)  One  S.,  In  1871,  entered  a 
tract  of  land  as  a  homestead  under  the 
United  States  statute,  in  1876  he  niade 
final  proof,  and  has  resided  on  the  land 
since  1871,  claiming  the  same.  After  S. 
made  final  proof  the  commissioner  of  the 
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general  land  office,  without  notice,  on  his 
own  motion,  canceled  the  entry  of  S.,  upon 
the  ground  that  a  filing  had  been  made  there- 
on in  1863  which  was  uncanceled.  In  1881 
R.  entered  the  land  as  a  timber  culture  datm, 
and  sought  to  evict  S.  by  an  action  of  for- 
cible entry.  HeM.  That  the  action  would 
not  lie.  Btreeter  v.  Rolph,  13  Neb.  388  (14 
N.  W.  166). 

26.  (1900.)  The  action  of  forcible  de- 
tainer Is  purely  statutory,  and  original  Juris- 
diction thereof  is  conferred  upon  justices  of 
the  peace.  Arnutrong  v.  Matfcr,  (iO  Neb.  423 
(83  N.  W.  401). 

27.  (IMO.)  District  courts  have  no  orig- 
inal Jurisdiction  cf  cases  In  forcible  de- 
tainer. The  Jurisdiction  of  said  courts  in 
such  actions  Is  by  error  proceeding  only. 
Armstrong  v.  Mayer.  60  Neb.  423  (83  N.  W. 
401). 

 Effect  of  denial  of  plaintiff's  title. 

28.  (1882.)  In  an  action  of  forcible  entry 
and  detention  the  mere  filing  by  the  defend- 
ants of  an  answer  claiming  title  to  the 
premises  will  not  deprive  a  Justice  of  the 
peace  or  county  judge  of  Jurisdiction;  but 
if  it  should  appear  from  the  evidence  that 
the  question  Involved  was  one  of  title  and 
not  for  possession  of  the  premises,  the  case 
must  be  dismissed.  Pettit  v.  Black,  13  Neb. 
142  (12  N.  W.  841);  (1888)  Lipp  v.  Hunt,  2S 
Neb.  91  (41  N.  W.  143). 

29.  (1885.)  In  an  action  of  forcible 
entry  and  detainer  a  denial  by  the  defend- 
ant of  the  plaintirs  title  does  not  neces- 
sarily raise  the  question  of  title  so  as  to 
oust  a  Justice  of  the  peace  or  county  Judge 
of  jurisdiction,  and  the  court  may  proceed 
wth  the  trial  until  it  is  clear  that  the  ques- 
tion of  title  is  involved.  Smith  v.  Kaiaer, 
17  Neb.  184  (22  N.  W.  368);  (1899)  Oreen 
V.  Morse,  67  Neb.  391  (77  N.  W.  926;  73  Am. 
St  Rep.  761). 

30.  (1905.)  A  purely  specious  claim  of 
ownership  will  not  oust  the  jurisdlcUon  of  a 
Justice  of  the  peace  In  an  action  of  forcible 
entry  and  detainer.  Clark  v.  Tukejf  Land 
Co.,  75  Neb.  326  (106  N.  W.  328). 

31.  (1907.)  A  mere  claim  of  tUle  will 
not  oust  a  justice  of  the  peace  of  Jurisdic- 
tion in  a  forcible  entry  and  detainer  case, 
but  the  Justice  may  proceed  until  it  Is 
shown  by  competent  evidence  that  the  de- 
fendant-Is claiming  possesion  under  a  bona 
fide  claim  of  title.  Conneliy  v.  City  of 
Omaha,  79  Neb.  146  (112  N.  W.  360). 
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AccruAl  of  right  of  action. 

32.  (1879.)  Where  an  act  is  to  be  per- 
lormed  within  a  certain  Ume,  as  within 
three  darfl  alter  the  service  of  a  noUce.  the 
party  notified  has  the  whole  three  days  in 
which  to  perform  the  act,  and  an  acUon 
insUtutea  on  the  third  day  la  premature. 
Dale  V.  Doddridge,  9  Keb.  138  (1  N.  W. 
999). 

33  U903.)  rnder  a  lease  containing  the 
provision  that  If  the  rent,  or  any  part 
thereof,  shall  be  in  arreani  and  unpaid  at 
anv  Ume.  it  shall  be  lawful  tor  the  landlord 
to  retake  possession  without  any  formal  no- 
ttee  a  right  to  maintain  an  acUon  of  deten- 
tton'  accrues  after  default  and  aUtutory  no- 
tice to  the  tenant  Cochran  v.  Philadelphia 
nmsage  d  Tnut  Co.,  70  Neb.  100  (96  N.  W. 
1051). 

34  (1904.)  One  who  has  acquired  title 
In  fee  to  a  public  street  from  a  city  subae- 
qnent  to  the  amendment  of  section  6  of  the 
code  of  dTlI  procedure  In  1899  may  maintain 
an  acUon  tor  the  forcible  detainer  of  such 
property  within  one  year  after  acquiring 
Utle  thereto,  if  the  occupant  has  not  ac- 
quired Utle  by  adverse  possession  prior  to 
1899.  Weatherford  v.  Union  P.  R.  Co.,  5 
U>ot4M(98N.W.  1089).  IDlsapproved  on 
rehearing.    74  Neb.  229  (104  N.  W.  183).l 

Lhnltatlon  of  action. 

35  (1906.)  A  grantee  of  real  esUte  oc- 
cupied by  a  third  person  acquires  no  greater 
rights  against  the  occupier  than  his  grantor 
had  If  the  right  to  bring  an  action  of  for- 
cible entry  and  detention  is  barred  as 
agalMt  the  grantor,  so  likewise  Is  It  as 
asMnst  the  grantee.  Weatherford  v.  Union 
P.  R.  Co..  74  Neb.  229  (104  N.  W-  183). 

i6  (1905.)  The  statute  of  limitations 
against  an  acUon  of  forcible  entry  and  de- 
tainer against  a  tenant  holding  at  suffer- 
auee  begins  to  run  against  the  landlord  on 
the  tenninMIon  of  the  tenancy.  Clark  v 
rake.  Land  CO.,  76  Neb.  32«  (106  N.  W. 
328). 

Votlce  to  qiilt. 

37.  (1883.)  The  statutory  notice  to 
leave  the  premises  required  to  be  given  to 
an  acUon  of  forcible  entry  against  a  tenant 
holding  over  his  term,  may  be  served  as 
well  before  as  after  the  expiration  of  the 
term.  Hawley  v.  Robewm,  14  Neb.  435  (18 
N.  W.  438) 

38.  (188«.)  In  a  notice  to  quit  In  ford- 
ble  entry  and  detalser  a  description  of  the 
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land  by  numbers,  as  "the  N.E.  »4  of  sec- 
tion 28,  T.  7,  R.  7,"  "the  premises  now  occu- 
pied by  you,"  Is  sufflclent  Cvtmmingt  v~ 
■Winters,  19  Neb,  719  (28  N.  W.  302). 

39.  (1886.)  Notice  to  quit  should  de- 
scribe premises,  and  where  occupancy  of  ten- 
ant covered  and  included  all  of  the  real 
estate  described  In  the  notice  and  part  of 
one  story  of  the  building  being  held  by 
others,  such  notice  is  sufflclent.  Dimmett  v. 
Appleton,  20  Neb.  208  (29  N.  W.  474). 

40.  (1887.)  In  the  absence  of  a  stipula- 
tion to  the  contrary,  where  a  tenant  falls 
and  refuses  to  pay  rent  according  to  the 
terms  of  his  lease  when  due,  such  refusal 
terminates  the  lease,  and  by  section  1021  of 
the  civil  code  he  is  "holding  over  his  term" 
and  liable  to  an  action  for  the  forcible  de- 
tention of  the  property.  In  such  case  no 
other  notice  than  the  three  days'  notice  to 
quit,  provided  by  section  1022,  Is  neces- 
sary. HendrickMon  v.  Beeaon  A  BulUvan,  21 
Neb.  61  (31  N.  W.  266). 

41.  (1887.)  Notice  to  quit,  dated  and 
served  on  tenant  thirteen  days  or  more  be- 
fore termination  of  lease,  and  while  It  was 
in  full  force  and  effect,  by  terms  of  which 
notice  tenant  was  required  to  quit,  sur- 
render, and  deliver  up  possession  forthwith, 
held  Insufficient.  Connell  v.  Chamliert,  22 
Neb.  302  (34  N.  W.  636). 

42.  (1888.)  A  notice  to  the  occupying 
party,  signed  by  the  authorized  agent  or  at- 
torney of  the  lawful  claimant,  and  duly 
served.  Is  a  sufflclent  notice  for  the  recovery 
of  the  possession  of  premises  unlawfully 
occupied.  Pott  V.  Bohner,  23  Neb.  257  (36 
N.  W.  508). 

Persona  entitled  to  sua. 

43.  (1885.)  The  assignee  of  the  lessor 
may  maintain  the  action  against  a  tenant 
holding  over  after  his  term.  Smith  v.  Ka^er, 
17  Neh  184  (22  N.  W.  368). 

Defenses. 

44.  (1888.)  In  an  action  of  forelble 
entry  and  detainer,  where  the  defendant 
pleaded  that  he  had  erected  a  bake  oven 
and  building  on  the  lot  at  a  cost  of  |500 
under  an  agreement  with  the  lot  owner  that 
he  would  pay  him  the  actual  cost  of  such 
bake  oven  and  building  at  any  time  he  de- 
sired to  give  up  possession,  and  that  In  pur- 
suance of  said  contract  he  offered  to  take 
1400  for  said  Improvements,  which  the  lot 
owner  refused  to  pay,  does  not  constitute  a 
deffense.  Connelly  tJ.  Qiddingt,  24  Neb.  131 
(39  N.  W.  989). 
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45.  (1901.)  The  fact  that  premises  were 
leased  tor  an  Immoral  purpose  constitutes 
no  defense  to  an  action  of  forcible  detainer 
to  recoTcr  possesjlon  of  them.  King  v.  Wit- 
son,  1  Unof.  93  (95  N.  W.  494). 

Process. 

46.  (1893.)  A  summons  in  an  action  of 
forcible  detainer,  issued  and  served  three 
days  prior  to  the  day  appointed  for  trial.  In- 
cluding the  day  of  service,  is  sufflclent  to 
confer  Jurisdiction  over  the  person  of  the  de- 
fendant. Measick  v.  Wigent,  37  Neb.  692  (56 
N.  W.  493). 

Pleading. 

47.  (1S79.)  A  petition  that  fails  to 
charge  that  the  entry  and  detention  were 
unlawful,  is  defectlTe  and  confers  no  Juris- 
diction upon  the  court  to  Issue  summons. 
Blaco  V.  Haller,  9  Neb.  149  (1  N.  W.  978). 

48.  (1879.)  An  act  may  be  "unlawful," 
and  no  "force,"  as  the  word  is  generally  un- 
derstood, be  exerted.  So,  too,  the  exertion 
of  "force"  may,  or  It  may  not,  be  "unlawful," 
and  hence  both  terms  must  be  alleged  In  the 
complaint.  Blaco  v.  Hatter,  9  Neb.  149  (1  N. 
W.  978). 

49.  (18S2.)  In  an  action  of  forcible 
entry  and  detention  the  notice  to  quit,  and 
complaint,  mast  particularly  describe  the 
premises,  for  the  poBsession  of  vhldi  the 
action  is  brought;  but  If  no  objection  is 
made  to  the  lack  of  such  description  in  the 
trial  it  is  waived.  Grant  v.  Marshall,  12 
Neb.  488  (11  N.  W.  743). 

60.  (1882.)  An  answer  alleging  as  a  de- 
fense the  pendency  of  another  action  against 
plalnUff,  must  show  that  such  action  will 
defeat  plaintiff's  right  to  possession.  Pettit 
V.  Black.  13  Neb.  142  (12  N.  W,  841). 

61.  (1887.)  A  complaint  alleging  that 
"plaintiff  served  notice  on  defendant,  describ- 
ing said  premises  to  defendant,"  is  a  suffi- 
cient allegation  that  the  notice  was  In  wrtt- 
Ing.  Hitchcock  v.  McKintter,  21  Neh.  148 
(81  N.  W.  507). 

52.  (1892.)  A  description  of  a  tract  of 
land  in  a  complaint  in  an  action  of  forcible 
entry  and  detainer,  before  a  Justice  of  the 
peace  of  Holt  county,  as  the  "N.  W.  ^  sec- 
tion 20,  township  29,  range  14  west,"  is  not 
Told  for  uncertainty,  although  neither  the 
meridian,  county,  nor  state  Is  given.  There 
Is  but  one  tract  of  land  in  this  state  to 
which  such  description  is  applicable,  and 
that  Is  situated  In  the  county  where  the  ac- 
tion was  originally  brought.  Devine  v.  Bur- 
leson, 36  Neb.  238  (62  N.  W.  1112). 


53.  (1895.)  The  complaint  of  unlawful 
and  forcible  detention,  to  be  good  under 
section  1023  of  the  code,  need  not  aver 
facts  which  show  that  the  defendant  un- 
lawfully and  forcibly  detains  possession  of 
the  premises.  The  complaint  Is  sufficient 
if  it  is  in  the  language  of  the  statute. 
Blackford  V.  Fremer.  44  Neb.  829  (62  N. 
W.  1101);  (1902)  Locke  v.  8kov>,  3  Unof. 
299  (91       W.  572). 

54.  (1895.)  Justices  of  the  peace  have 
original  Jurisdiction  of  forcible  entry  and 
detainer  actions;  and  it  is  not  the  intention 
of  the  legislature  that  the  rule  which  re- 
quires the  pleader  to  state  the  facts  consti- 
tuting his  cause  of  action  or  defense 
should  be  applied  to  complaints  In  forcible 
detainer  actions.  Blackford  v.  Frenzer,  44 
Neb.  829  (62  N.  W.  1101). 

65.  (1899.)  A  complaint  In  an  action  of 
fCrclble  entry  and  detainer,  which  accu- 
rately describes  the  premises  and  distinctly 
charges  an  unlawful  and  forcible  detention 
thereof  by  the  defendant,  Is  sufficient. 
Jfoore  V.  Parker,  59  Neb.  29  (80  N.  W.  43). 

56.  (1901.)  A  complaint  alleging  that 
defendant  Is  the  assignee  of  a  lessor  of 
plaintiffs  grantors  of  a  store  room,  that 
the  lease  provided  that  at  the  end  of  the 
term  lessees  would  give  peaceable  posses- 
sion, and  that  notice  to  vacate  had  been 
given  defendant,  states  a  cause  of  action. 
Armstrong  v.  Maj/er,  1  Unof.  119  (96  N. 
W.  483). 

 Issues,  proof  and  variance. 

(1885.)    In  an  action  for  the  forci- 


57. 


ble  detention  of  real  property  by  a  lessee, 
who  Is  charged  with  holding  OTer  after 
the  expiration  oC  his  term.  If  upon  trial 
it  is  ascertained  that  the  term  tor  which 

the  real  estate  was  leased  has  not  yet  ex- 
pired, the  cause  should  be  dismissed  at 
the  costs  of  the  plaintiff  in  the  action. 
Ogg  V.  Shehan,  17  Neb.  328  (22  N.  W.  666). 

68.  (1S8S.)  The  plea  of  "not  guilty" 
reqalres  plaintiff  to  prove  every  fact  neces- 
sary to  entitle  him  to  recover.  Qalligher 
V.  OonneJl,  23  Neb.  391  (36  N.  W.  666). 

Admissibility  of  evidence. 

69.  (1880.)  A  notice  to  quit,  in  an  ac- 
tion of  forcible  entry  and  detainer.  In  ad- 
dition to  that  required  by  the  statute,  may 
be  given  In  evidence  by  the  plaintiff  for 
the  purpose  of  showing,  in  connection  with 
other  testimony,  that  he  never  rec^ognlzed 
the  defendant  as  a  tenant.  Lichty  v.  Clark* 
10  Neb.  472  (6  N.  W.  760). 
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60.  (1885.)  A  party  may  Introduce  a 
deed  or  deeds  In  erldence,  when  neceasarr 
to  show  bla  right  to  the  possession  of  the 
premises.  Bmith  v.  Kaiter,  17  Neb.  184 
(S2  N.  W.  368). 

61.  (1886.)  The  admissions  of  a  party 
to  tn  action  can  be  prored  against  blm 
when  tbey  are  so  connected  with  the  main 
trannactlons  Involved  In  the  litigation  as 
to  be  material  to  the  Issue.  Cumming*  v. 
Wintert,  19  Neb.  719  (28  N.  W.  302). 

62.  (1888.)  White  a  Justice  of  the  peace 
ouiDot  determine  Questions  of  title,  yet  he 
majr  receive  deeds.  In  connection  with  other 
eridence.  In  order  to  show  the  right  of 
elUier  party  to  the  possession  of  tbe  prem- 
ises. Oattigher  v.  Oonnell,  23  Neb.  391  (86 
N.  W.  56«). 

63.  (1889.)  Where  premises  are  leased 
for  a  term  of  years  and  notes  given  for  the 
lent,  and  the  lessor  sells  the  premises  to 
one  with  full  notice  of  the  right  of  tbe 
lessee,  and  such  purchaser  bringing  an  ac* 
tion,  before  a  Justice  of  the  peace,  of  forci- 
ble entry  and  detainer,  and  the  eridence 
shows  a  mistake  in  the  term  of  the  lease 
which  bad  not  yet  expired,  proof  of  such 
mistake  was  admissible  only  to  show  that 
defendant  did  not  wrongfully  detain  the 
premiseB.  Lloj/d  v.  Reynolds,  26  Neb.  63 
(41  N.  W.  1072). 

64.  (1892.)  In  a  proceeding  for  forcible 
entrr  and  detention  the  plaintiff  may  be 
permitted  to  prove  payment  of  taxes  by 
one  under  whom  he  claims,  for  the  purpose 
ef  showing  that  the  claim  and  possession 
of  the  latter  ts  In  good  faith,  aolliffher  v. 
CMnell.  36  Neb.  6lT  (53  N.  W.  888). 

65.  (1903.)  Parol  evidence  is  admissi- 
ble to  show  that  a  finding  of  "not  guilty" 
to  a  former  action  of  forcible  entry  and 
detainer  Is  based  only  upon  want  of  aenr- 
iee  of  notice  to  quit  Burkhotder  v.  Hot- 
Rcheck.  4  Unof.  655  (95  N.  W.  860). 

66.  (1904.)  In  an  action  of  forcible 
entry  against  an  alleged  tenant  of  the 
property,  there  never  having  been  a  written 
lease,  a  writing  signed  by  tbe  ownei^s 
iHnfatnd,  wherein  Uie  defendant  Is  to  have 
the  occupancy  of  the  building  at  not  less 
than  $7  rent  per  month,  is  Inadmissible. 
Omfcam  v.  Hiesel.  73  Neb.  433  (102  N.  W. 
1010). 

67.  (1907.)  In  an  acUon  of  forcible 
entry  and  detoition  a  question  asked  of  a 
witness  as  to  who  was  in  possession  of  tbe 
rroperty  was  not  objectionable  as  calling 


for  the  conclusion  of  the  witness  on  legal 
possession,  in  the  absence  of  anything  in 
the  form  of  the  question  or  previous  ques-- 
tions  put  to  witnesses  indicating  that  the 
word  was  used  In  its  technical  sense  as 
synonymous  with  seizin.  Iter  v.  Miller,  78 
Neb.  675  (111  N.  W.  589). 

Weight  and  suflBciency  of  evidence. 

68.  (1881.)  Plaintiff  being  In  possession 
under  claim  of  ownership  sold  on  credit 
to  R.  and  gave  title  bond,  R.  remained  In 
possession  until  last  installment  was  due, 
never  paid  anything,  disappeared,  and  de- 
fendant was  found  in  possession.  Held, 
That,  primo  facie,  plaintiff  was  entitled  to 
judgment.  Uhl  v.  Pence,  11  Neb.  316  (9 
N.  W.  41). 

69.  (1889.)  Where  the  evidence  shows 
that  a  purchaser  from  a  lessor  of  premises 
was  fully  and  expressly  informed  as  to  the 
term  of  the  lease  of  the  premises,  and  the 
purchaser  admits  having  seen  the  lease,  la 
an  action  by  him  against  the  lessee  for 
forcible  entry  and  detidner  on  the  ground 
that  the  lease  has  expired,  It  showing  by 
mistake  the  term  to  be  one  year  less  than 
the  real  agreement,  a  verdict  for  the  de- 
fendant is  fully  sustained.  Lloyd  v,  Rey- 
nolds, 26  Neb.  63  (41  N.  W.  1072). 

70.  (1889.)  The  owner  of  a  half  in- 
terest in  certain  premises  entered  Into  a 
contract  with  plaintiff,  an  attorney,  to  prose- 
cute an  action  on  her  behalf.  If  necessary, 
and  enforce  her  claim  thereto.  Plaintiff, 
without  suit,  obtained  a  recognition  of  her 
claim  by  the  adverse  party,  and  thereupon 
took  possession  ctf  the  premises  Jointly  with 
his  client,  and  the  owner  of  the  adverse  In- 
terest, and  collected  rents  from  certain  ten- 
ants with  the  consent  of  the  client,  also 
obtained  Judgment  of  ouster  against  a  ten- 
ant, who  thereupon  took  a  lease  from  him. 
The  client  made  a  deed  to  the  holder  of 
the  adverse  Interest,  which  was  not  intro- 
duced in  evidence.  Held,  That  the  ques- 
tion whether  plaintiff  was  a  trespasser  and 
not  entitled  to  the  possession  of  the  prem- 
ises and  rents  should  have  been  submitted 
to  the  jury.  EstaX>TOoTc  v.  Hateroth,  27  Neb. 
794  (44  N.  W.  29). 

71.  (1895.)  Evidence  that  defendant,  In 
a  forcible  entry  and  detainer  action,  was  a 
sublessee,  and  is  holding  over  the  term,  sus- 
tains a  verdict  for  plaintiff.  Blackford  v. 
Frenzer,  44  Neb.  829  (62  N.  W.  1101), 

72.  (1903.)  Evidence  examined,  and  held 
sufficient  to  support  tbe  Judgment  for  plain- 
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tiff.  Hutzel  V.  Draper,  5  Unof.  531  (99  N. 
W.  263);  (1904)  Hutzel  v.  LeacK,  5  Unof. 
632  (99  N.  W.  255):  (1904)  ThuU  v.  Allen, 
72  Neb.  760  (101  N.  W.  1024). 

73.  (1905.)  Evidence  in  a  forcible  entry 
and  detainer  suit,  showing  defendant  to 
bare  tiought  out  a  harness  shop  of  plaintiff's 
husband  and  moved  Into  possession  of  the 
building,  but  under  no  formal  lease,  but 
that  for  several  years  rent  under  a  pre- 
tended lease  by  plaintiff's  husband  had  been 
collected,  sustains  a  Judgment  for  plaintiff. 
Oraham  v.  Hietel,  73  Neb.  433  (102  N.  W, 
1010). 

Objections  to  evidence. 

74.  (1904.)  An  objection  to  the  Introduc* 
tlon  of  any  evidenee  In  an  action  of  forcible 
detMoer  which  seeks  to  challenge  the  suf- 
flciencj  of  the  description  of  the  property 
sought  to  be  recovered  Is  properly  overruled 
if  the  description  as  to  a  portion  of  the 
property  Is  correct.  Weatherford  v.  Union 
P.  R.  Co.,  5  Unof.  464  (98  N.  W.  1089). 

Directing  verdict. 

74«.  (1908.)  Where,  In  an  action  of  for- 
cible detainer,  it  appears  that  the  defend* 
ant  claims  possessicm  solely  under  a  parol 
lease  for  a  longer  period  than  one  year 
from  the  making  thereof.  It  is  proper  for  the 
court  to  direct  a  verdict  for  the  plaintiff. 
Kofoid  V.  Lincoln  Implement  «£  Transfer  Co^ 
SO  Neb.  634  (114  N.  W.  937). 

XnstTuetlons. 

75.  (18S4.)  In  an  action  of  forcible 
entry  and  detention  or  forcible  detention  of 
real  property,  tried  in  a  justice  court,  the 
Justice  has  no  authority  to  charge  the  Jury 
upon  the  law  of  the  case.  Wilton  v.  Young, 
15  Neb.  627  (19  N.  W.  487). 

76.  (1892.)  An  Instruction  In  an  action 
for  forcible  entry  and  detainer  is  not  ol>- 
jectlonable  on  the  ground  that  it  contains 
several  Independent  clauses,  a  finding  on 
any  one  leading  the  Jury  to  render  a  ver- 
dict thereon,  where  the  reasonable  construc- 
tion would  be  that  all  were  to  be  construed 
together.  Oalligher  v.  Connell,  35  Neb.  517 
(63  N.  W.  383). 

77.  (1893.)  In  an  action  for  the  recov- 
ery of  possession  of  farm  lands  and  a  dwell- 
ing house  from  defendant's  alleged  forcible 
detention  of  both  conjunctively,  plaintiff's 
request  for  an  Instruction  which  defined  the 
rights  of  defendant  to  the  whole  subject 
of  controversy,  as  thoue^  to  be  tested  by 
his  right  to  the  poBsessIon  of  the  dwelling 


house  alone,  was  properly  refused.  Waffner 
V,  Haines,  36  Neb.  769  (55  N.  W.  240). 
Findings. 

78.  (1894.)  The  only  flnding  of  fact  that 
can  be  lawfully  made  in  the  trial  of  a  for- 
cible detainer  case  is  whether  or  not  the 
defendant  ^therein  Is  guilty  of  forcibly  de- 
taining the  premises.  Btover  v.  ffoselbofeer, 
42  Neb.  393  (60  N.  W.  597). 

Judgment 

79.  (1894.)  The  only  judgment  that  can 
be  pronounced  is  that  the  plaintiff  have 
mtltutlon  of  the  premises  sued  for,  or  that 
the  plaintiff's  action  be  dismissed  and  that 
the  defendant  go  hence  without  day.  Btover 
V.  Hazelbaker,  42  Neb.  393  (60  N.  W.  597). 

80.  (1902.)  Judgment  in  forcible  entry 
and  detainer  la  sufficient  if  it  la  for  restitu- 
tion "of  the  premises  described  in  the  com- 
plaint" where  the  complaint  Is  tor  a  spe- 
clflcally  described  portion  of  land.  Locfee  v, 
Skow,  3  Unof.  299  (91  N.  W.  572). 

 Conelnaiveness  and  bar. 

81.  (1903.)  Where  the  plaintiff  falls  in 
an  action  of  forcible  entry  and  detainer,  be- 
cause of  want  of  service  of  the  statutory 
notice  to  quit,  the  Judgment  Is  not  a  bar  t^ 
another  action  of  the  same  kind,  after  such 
notice  has  been  served.  Burkholder  v.  SolU- 
check,  4  Unof.  655  (96  N.  W.  860). 

82.  (1905.)  A  Judgment  In  aa  action  of 
forcible  entry  and  detainer,  whether  ob- 
tained before  a  justice  of  the  peace  or  upon 
appeal  to  a  court  of  general  Jurisdiction,  la 
not  a  bar  to  any  other  action  between  the 
same  parties  In  regard  to  the  same  land. 
Fall  V.  Fall,  75  Neb.  120  (106  N.  W.  412). 

Beatttation. 

83.  (1901.)  Where  a  defendant  In  an  ac- 
tion of  forcible  entry  and  detainer  had  ap- 
pealed from  a  Judgment  rendered  against 
him  therein  for  restitution  of  the  premises, 
in  which  no  appeal  lies,  the  entire  proceed- 
ings are  null  and  void,  and  mandamus  may 
be  Invoked  to  require  the  issuance  of  a  writ 
of  restitution.  State,  ex  rel.  BeacA,  «,  Fields, 
62  Neb.  520  (87  N.  W.  318). 

Beview. 

84.  (1881.)  In  an  action  of  forcible  entry 
and  detainer,  where  the  only  errors  assigned 
are  that  the  Judgment  Is  against  the  weight 
of  evidence.  It  will  not  be  reversed  unless  It 
Is  clearly  wrong.  Orant  v.  Marshall,  11  Neb. 
266  (9  N.  W.  97). 

86.    (1884.)    In  actions  for  the  forcible 
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entrj-  and  detention  or  forcible  detention  of 
real  property,  on  appeal  to  the  district  court 
It  Is  not  necessary  that  new  pieadlogs  be 
Ued.  McCue  v.  Lee,  16  Neb.  575  (21  N.  W. 
1). 

86.  (188S.)  In  an  action  of  forcible 
entry  and  detainer,  where  a  bond  Is  pre- 
sented to  the  Justice  In  proper  form,  signed 
by  at-  least  two  sufficient  sureties.  It  is  the 
duty  of  the  Justice  to  approve  the  same. 
Stmt,  ex  reU  Morrivm,  v.  Clork,  24  Neb.  318 
(3S  N.  W.  832^. 

87.  (18M.)  Where,  on  the  reversal  of  a 
Judgment  for  the  possession  of  real  estate 
by  the  supreme  court,  the  district  court 
OTermles  a  motion  to  reinstate  the  plaintiff 
in  error  therein  and  also  includes  an  order 
qnletlttg  the  Utle  ot  the  defendant  in  error, 
there  being  nothing  before  the  reviewing 
court  to  show  what  was  in  issue  in  the  case, 
only  the  errors  relating  to  the  ruling  on  the 
motion  will  be  considered.  lApp  v.  Hunt,  29 
Neb.  256  (45  N.  W.  685). 

88.  (1890.)  In  an  acUon  of  forcible 
entry  and  detainer.  Judgment  in  the  court 
below  was  rendered  In  favor  of  the  plaintiff, 
and  a  writ  of  restitution  Issued  and  the 
pl&Intiff  put  In  possession.  The  case  was 
taken  on  error  to  the  supreme  court,  where 
tbe  lodgment  was  reversed  and  the  cause 
remanded.  No  anpersedeas  bond  was  given 
by  the  plaintiff  In  error,  ffe/d,  That  on  the 
rerersal  of  the  judgment  he  was  entitled  to 
be  restored  to  the  possession  of  all  the  real 
estate  from  which  he  had  been  evicted  and 
then  in  possession  of  the  defendant  In  error. 
Upp  V.  Bunt,  29  Neb.  266  (45  N.  W.  686). 

89.  (1891.)  In  an  action  of  forcible  entry 
ud  detention  the  statute  expressly  author- 
ises the  taking  of  "exceptions  to  the  opin- 
ion of  the  Justice,"  and  he  has  authority  to 
dgn  the  same.  OsJ>orne  v.  Shotwell,  33  Neb. 
148  (50  N.  W.  164). 

Bight  of  appeal  to  district  court 

90.  (1900.)  Chapter  82.  Laws  of  1883, 
Which  attempted  to  amend  section  1030  of 
the  code  of  dvll  procedure  by  grafting  In 
(be  original  section'  the  rli^t  to  appeal  from 
Judgments  in  actions  of  forcible  entry  and 
detainer  and  forcible  detention  only,  is  void 
as  inimical  to  that  part  of  section  11.  article 
in  of  the  constitution,  whlcb  provides  that 
"No  hni  shall  contain  more  than  one  sub- 
ject, and  the  same  shall  be  clearly  expressed 
to  its  title."  Armstrong  v.  Mayer,  60  Neb^ 
in  (83  N.  W.  401). 

91.  (1901.)    Prior  to  act  of  1901  (taws 


1901,  ch.  85),  no  appeal  to  district  court  lay 
from  Judgment  in  forcible  entry  and  de- 
tainer of  a  Justice  of  the  peace.  Sullivan 
Transfer  Co.  v.  Poska,  1  Unof.  600  (96  N.  W. 
163);  (1901)  Adkins  v.  Andretct.  1  Unof. 
810  (96  N.  W.  228);  (1902)  Bttenheimer  v. 
Wollmafi,  63  Neb.  647  (88  N.  W.  8S9) ;  (1902) 
Babtty  V.  UuMer,  64  Neb.  175  (89  N.  W. 
742):  (1902)  Butlivan  v.  Haight,  2  Unof. 
371  (96  N.  W.  487);  (1902)  Selleck  v.  Fee- 
ney,  2  Unof.  739  (89  N.  W.  1003);  (1902) 
Moore  V.  Beltzel,  8  Unof.  10  (90  N.  W.  646). 

92.  (1901.)  Proceedings  In  forcible  en- 
try and  detainer  are  not  "civil  cases"  within 
the  purview  of  section  17.  article  VI  of  the 
constitution.  Adkine  v.  Amtrewt,  1  Unof. 
810  (96  N.  W.  228). 

93.  (1902.)  The  jurisdiction  of  tbe  dis- 
trict court  on  appeal  from  the  judgment  of 
a  Justice  In  an  action  of  forcible  entry  being 
derivative  only,  is  not  aided  by  consent  of 
parties.  Ettenheimer  v.  Wallman,  63  Neb. 
647  (88  N.  W.  859);  (1902)  Babby  v.  Mu*- 
ser.  64  Neb.  176  (89  N.  W.  742);  (1902) 
BeUeck  v,  Feeney,  2  Unof.  739  (89  N.  W. 
1003). 

-^^Liabilities  on  appeal  bond. 

94.  (1895.)  Section  1030  of  the  civil  code 
Axes  the  measure  of  damages  of  the  signers 
of  a  bond  executed  '  In  pursuance  of  an 
appeal  In  forcible  entry  and  detainer.  Mor- 
rieon  v.  Boggt,  44  Neb.  248  (62  N.  W.  473). 

95.  (1895.)  The  object  of  a  penalty  In  a 
forcible  entry  and  .detainer  bond  Is  to  fix 
the  limit  of  the  liability  of  tbe  signers. 
Jforriton  v.  Boggt,  44  Neb.  248  (68  N.  W. 
473). 

96.  (1895.)  Whether  It  Is  necessary  to 
the  validity  of  a  bond  mentioned  in  section 
1030  of  the  dvil  code  that  it  be  signed  as 
principal  by  the  defendant  In  the  judgment 
appealed  from,  not  decided.  Morriton  v. 
Boggt,  44  Neb.  248  (62  N.  W.  473). 

97.  (1895.)  Where  a  Judgment  of  resti- 
tutio is  afllrmed  the  signers  of  defendant's 
appeal  bond  are  liable  tOr  coats,  and  tbe 
reasonable  rent  of  the  premises  during  the 
wrongful  possession.  Section  1030  of  the 
code  fixes  the  measure  of  damages  for 
which  the  signers  of  the  bond  are  liable. 
Morrison  v.  Bogge,  44  Neb.  248  (62  N.  W. 
473). 

98.  (1895.)  A  writing  obligatory,  whether 
it  be  called  a  bond  or  undertaking,  executed 
in  accordance  with  the  provisions  of  section 
1030  of  the  code  and  for  the  purposes  men- 
tioned therein,  Is  not  void  becanse  no  spe- 
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clfic  sum  of  money  is  specified  therein  as 
a  penalty.  Morriion  v.  Boggs,  44  Neb.  248 
(62  N.  W.  473). 

99.  (1903.)  Recovery  is  permissible  on  a 
bond  given  in  an  appeal  from  a  Justice  of 
the  peace  In  a  forcible  entry  and  detention 
proceeding,  though  the  statute  authorizing 
such  bond  is  afterward  declared  tmcfmstltu- 
tlonal,  proTided  the  obligor  has  been  thereby 
enabled  to  retain  possession  of  the  premises. 
atevenaon  v.  Morgan,  67  Keb.  207  (98  N.  W. 
180;  108  Am.  St.  Rep.  629); 

FORECLOSURE. 

By  building  and  loan  association,  see 
Building  and  Loan  AssociatUtnx,  |i  38-53. 

Of  chattel  mortage,  see  Chattel  Mort- 
gages, IX. 

Of  mechanic's  lien,  see  Mechanic^  Liens, 
TII. 


Of  mortgage  on  real  property,  see  Mort- 
gages, §8  430-951. 

Of  vendor's  lien,  see  Vendor  ana  Pur- 
chaser.  If  864-377. 

FOREIGN  CORPORATIONS. 

See  Corporations,  |{  466-481. 

Right  to  exercise  of  eminent  domain,  see 

Eminent  Domain,  S|  13-22. 

Insurance  con^anles,  see  Insurance,  ||  32 
41. 

Liable  to  garnishment,  see  Oamishment, 
$11. 

FOREEONERS. 

See  Aliens. 

FOREIGN  JUDGMENTS. 
See  Judgment,  XVII. 
Actions  on,  see  /udgment,  11919-939. 


FORFEITURES. 


Cboss-Refebences. 
Forfeiture  ot  particular  rights,  see,  also, 
specific  topics. 

See,  also,  Penalties. 

Ot  attachment  lien,  see  Attachment,  192- 
195. 

Of  ball  bond,  see  Bail,  S8  25-28;  32-38. 
Of  stock  in  corporation,  see  Corporations, 

in. 

Of  franchise  of  corporation,  see  Corpora- 
tions, 88  456-465. 

TiUe  by  forfeiture  as  basis  fon  action  of 

'ejectment,  see  Ejectment,  8  26. 

Forfeiture  of  right  to  exemptions,  see 
Exemptions,  1161,  62. 

Of  fire-arms,  see  Oame,  %l  6, 7. 

Of  h<nuestead  exemption,  see  Homestead, 
i%  160-198. 

Of  Uuurance  p<Aicy,  see  Intwrmoe,  X 


Of  lease,  see  Landlord  and  Tenant,  ||  81- 
104. 

Of  liquor  license,  see  Intoxicating  Ltqttorw, 
IS  167-164. 

Of  mechanic's  Hen,  see  Mechanics'  Liens, 

111. 

Of  right  under  contract  to  purchase  lands, 
see  Vendor  and  Purchaser,  III. 

As  to  taxes,  see  Taxation,  XII. 
In  general. 

1.  (1890.)  Forfeitures  are  not  taTored, 
and  should  not  be  enforced  unless  the 
courts  are  compelled  to  do  so,  and  this  rule 
applies  to  insurance  policies.  Springfield 
Ins.  Co,  V.  McIAmans,  28  Neb.  846  (45  N. 
W.  171). 

2.  (1899.)  Forfeitures  are  not  favored, 
and  to  be  available  as  a  defense  to  an  action 
must  be  pleaded  and  strictly  proved.  Farm- 
ers  <t  Merchants  Ins.  Co.  v.  Newman,  69 
Neb.  504  (78  N.  W.  988), 
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ANALYSIS. 

BlaiuBte     offouMf  H 1-5* 

TwtTrnnmtff  Bab)«ct  of  totgerj,  H  6-8. 
Indictment  or  information,  §f  0-14. 

 lasueB,  proof  and  variance,  Si  15-17. 

Admissibility  of  evidence,  U  IS-iSO. 
Weight  and  sufficiency  bf  eridonee,  ||  21-83. 
Contlnaance,  i  24. 


ClOBB-REfraKHCK. 

Effect  of  alteration  of  Instniments.  see 
AUeraHon  of  InttrumenU. 

Klementa  of  oflt'nsa. 

1.  (1882.)  To  utter  and  publish  an  In- 
Btrument  alleged  to  have  been  forged,  "Is 

to  decUre  or  a;^rt,  directly  or  Indirectly, 
by  words  or-  actioQS,  that  It  Is  good."  Rule 
applied.  Folden  v.  State.  13  Neb.  328  (X4 
N.  W,  412);  <1886)  Smith  v.  SUitt,  20  Neb. 
284  <29  N.  W.  923;  58  Am.  Rep.  832). 

2.  (1886.)  Simply  showing  a  forged  in- 
strument without  offering  to  pass  it  is  not 
"tttterluR"  but  where  there  Is  a  clear  at- 
tempt to  pass  such  Inatmment,  It  will  be 
held  to  be  "uttering."  Stnith  v.  State,  20 
Neb.  284  (29  N.  W.  923;  58  Am.  Rep.  832). 

3.  (1901.)  A  fraudulent  intent  la  an  es- 
sential element  of  the  crime  of  aidlns  and 
abetting  the  oommlssloo  of  a  forgery. 
Buntnffim  V.  State,  61  Neb.  276  (86  N.  W. 
76). 

4.  (1902.)  The  signing  of  a  fictitious 
name  of  a  person  to  an  instrument  which 
is  the  subject  of  a  forgery,  with  an  inten- 
tion to  defraud,  is  a  false  uid  fraudulent 
making  of  such  instrument,  and  constitutes 
the  oltense  of  forgery.  RandoJph  v.  State, 
65  Neb.  520  (91  N.  W.  356). 

5.  (1905.)  Knowledge  of  the  forgery  is 
requisite  to  conBtitute  the  crime  of  forgery. 
Xewbv  V.  State,  75  Neb.  33  (106  N.  W.  1099.) 

 lastroments  subject  of  forgery. 

6.  (1876.)  If  an  instrument  does  not 
purport  on  the  face  of  It  to  be  good  and 
valid  for  the  purpose  for  which  it  was  cre- 
ated. It  cannot  legally  be  the  subject  -of 
forgery.  If  not  genuine.  Roode  v.  State,  5 
Neb.  174  (25  Am.  Rep.  475). 

7.  (1896.)  An  order  to  deliver  to  bearer 
a  speclflc  article  ot  personal  property  Is 
within  the  de&niUon  of  section  146  ot  our 


criminal  code  in  relation  to  forgery,  as  "any 
order  or  any  warrant  or  request  for  •  *  * 
the  delivery  of  goods  and  chattels  of  any 
kind."  tforeorty  v.  .State,  46  Neb.  652  (6& 
N.  W.  784). 

8.  (1901.)  An  instrument  in  the  follow- 
ing form  is  the  subject  of  forgery:  "Mr, 
Sage:  Please  let  this  boy  have  a  single  rig, 
a  good  one,  and  oblige.  I  will  bring  it  back 
myself.  [Signed]  (George  Kllnger."  Hic»- 
$on  V.  State,  61  Neb.  763  (86  N.  W.  609;  64 
Lu  R.  A.  327). 

Indictment  or  Information. 

9.  (1892.)  In  an  Information  for  forgery 
It  is  aufBclent  to  charge  an  intent  to  defraud 
In  general  terms.  It  Is  not  necessary  for 
the  state  to  allege  or  prove  an  Intent  to  de- 
fraud any  particular  person.  Rmuh  v.  State, 
34  Neb.  325  (61  N.  W.  756):  (1896)  Jfors- 
arty  v.  State,  46  Neb.  662  (65  N.  W.  784). 

10.  (1892.)  In  an  Information  for  know- 
ingly uttering  and  publishing  a  bank  draft 
with  a  forged  Indorsement  of  the  name  of 
the  payee  thereon,  it  Is  not  necessary  to 
allege  that  the  bank  by  whidt  such  draft 
was  drawn  Is  a  corporation.  Routh  v.  State, 
84  Neb.  325  (61  N.  W.  755). 

11.  (1893.)  An  Information  which  charges 
the  forgery  of  an  instrument  and  the  fraud- 
ulently uttering  of  the  same  instrument  by 
the  same  person  charges  but  one  crime,  and 
in  case  of  conviction  but  one  penalty  can 
be  inflicted.  In  re  WaUh,  37  Neb.  454  (55 
N.  W.  1076);  (1896)  Griff  en  v.  State,  46  Neb. 
282  (64  N.  W.  966). 

12.  (1896.)  An  order  to  one  who  has 
the  care  of  a  trunk  for  safe  keeping,  taken 
by  a  constable  on  replevin,  to  let  the  bearer 
have  the  same  and  signed  in  the  name  of 
the  constable.  Is  the  subject  of  forgery, 
though  not  addressed  to  any  person  by 
name;  and  where  such  an  order  Is  set  forth 
by  copy  In  an  information  charging  Its  foi^ 
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gery,  and  It  Is  apparent  from  Its  face  or  Its 
terms  that  there  was  a  possililllty  by  its  use 
to  deprive  some  person  of  property  rights, 
the  Information  is  sufficient  without  avei^ 
ment  of  any  facts  extrinsic  to  the  Instru- 
ment to  extend  or  explain  its  terms.  More- 
arty  V.  State.  46  Neb.  652  (65  N.  W.  784). 

13.  (1899.)  Under  a  charge  of  uttering  a 
forged  Instrument  there  should  be  set  forth 
a  copy,  or  the  purport  of  each  material  por 
tlon,  of  the  Instrument.  Davis  v.  State,  58 
Neb.  465  (78  N.  W.  930). 

14.  (1905.)  To  charge  the  crime  of  hav- 
ing possesion  of  a  forged,  false  and  altered 
deed,  with  intent  to  utter  and  public  the 
same  as  true  and  genuine,  with  intent  to 
damage  or  defraud,  as  defined  in  the  last 
clause  of  section  145  of  the  criminal  code, 
the  words  "knowing  the  same  to  be  false," 
or  their  equivalent,  must  appear  in  the  in- 
formation; and  where  such  words  are  wholly 
omitted  the  Information  will  not  sustain 
a  eonvictlwi.  Jieusbjf  v.  State,  76  Neb.  33 
(106  N.  1099). 

Iswies,  proof  and  Tarianee. 
16.  (1880.)  Where  on  an  indictment  uid 
conviction  for  nttering  and  publishing  as 
genuine  a  certain  promissory  note  for  1500, 
payable  to  the  order  of  William  Haslip  five 
years  from  d&te,  with  Interest  at  twelve  per 
cent,  per  annum,  payable  semi-annually, 
the  note  offered  in  evidence  calls  for  inter- 
est, payable  annually,  and  is  indorsed  with 
the  name  of  the  payee;  also  with  two  pay- 
ments— one  being  for  147.60.  the  other  |1.20, 
there  was  a  variance  between  the  Indict- 
ment and  proof.  HagHp  v.  State,  10  Neb. 
690  (7  N.  W.  331). 

16.  (1892.)  In  an  intoi-matlon  for  know- 
ingly uttering  and  publishing  a  bank  draft 
with  the  forged  indorsement  of  the  payee 
thereon  as  follows:  "B.  F.  H.,  Mgr.,"  heUI. 
that  the  abbreviation  aforesaid  Is  a  material 
and  essential  part  of  the  Indorsement,  and 
must  be  proved  like  any  other  material  al- 
legation of  the  information.  Roush  v.  State, 
34  Neb.  325  (51  N.  W.  755). 

17.  (1899.)  An  Information  charged  the 
forgery  of  a  receipt  for  money  In  the  fol- 
lowing terms:  '"May  13,  1898.  Received  of 
C,  St.  P..  M.  &  O.  Ry.  Co.  twenty-two  50-109 

.  dollars,  in  full  for  the  within.  C.  C.  Sut- 
ton'— which  said  receipt  for  money  was  In- 
dorsed on  the  back  of  a  time  certificate  and 
writing  obligatory  of  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company, 
and  which  said  time  certificate  and  writing 


obligatory  was  in  words  and  figures  as  fol- 
lows, to  wit," — and  purported  to  give  an 
exact  reproduction  of  the  time  certificate, 
but  omitted  any  statements  of  matters 
which  were  printed  on  tho  back  of  what  was 
styled  time  certificate  received  in  evidence, 
and  these  were  material  in  a  consideration 
of  Its  apparent  legality  or  validity.  Held, 
That  the  existence  of  an  apparently  valid 
time  certificate  was  of  the  essential  alle- 
gations of  the  information,  that  this  was 
recognized  by  the  pleading,  and  as  It  was 
pleaded  specifically  and  particularly  of 
words  and  figures,  the  proof  must  respond, 
and  there  was  a  variance  between  the  proof 
and  the  pleading.  Sutton  v.  State,  68  Neb. 
567  (79  N.  W.  154). 

Admissibility  of  evidence. 

18.  (1899.)  In  a  trial  on  the  charge  of  ut- 
tering forged  instruments  evidence  of  simi- 
lar acts  on  the  same  day  may  be  received 
to  show  the  guilty  Imowledge  or  the  intent 
of  the  accused  in  Che  act  charged.  Davia  v. 
State,  58  Neb.  465  (78  N.  W.  930). 

19.  (1901.)  On  the  trial  of  a  person 
charged  with  having  aided  and  abetted 
another  in  the  forgery  of  a  deed.  It 
is  proper,  tor  the  purpose  of  proving  tlie 
criminal  intent  of  the  princiral  felon,  to 
show  that  the  person  who  committed  the 
forgery  had,  but  a  short  time  before,  forged 
another  deed  purporting  to  convey  the  same 
property.  Burlingim  v.  State,  61  Neb.  276 
(86  N.  W.  76). 

20.  (1902.)  In  a  prosecution  for  forging 
a  check  In  payment  for  property  purchased, 
evidence  that  the  seller  registered  in  his 
book  the  name  given  by  defendant  as  the 
buyer,  which  was  the  name  of  the  payee, 
and  which  was  Indorsed  on  the  back  of  the 
check,  is  admissible  as  part  of  the  re«  oeat<r. 
Randolph  v.  State,  65  Neb.  520  (91  N.  W. 
356). 

Weight  and  sufficiency  of  eridence. 

21.  (1892.)  Evidence  held  sufficient  to 
sustain  verdict  of  guilty  of  forging  indorse- 
ment on  bank  draft.  Rou»h  v.  State,  34  Neb. 

325  (51  N.  W.  755). 

22.  (1892.)  In  a  prosecution  for  utter- 
ing a  forged  promissory  note,  knowing  it 
to  have  been  forged,  held,  that  the  proof 
was  Insufficient  to  sustain  the  verdict.  Owen 
V.  State.  34  Neb.  392  (51  N.  W.  971). 

23.  (1904.)  Where,  on  the  trial  of  a 
person  accused  of  uttering  a  forged  check, 
the  prosecuting  witness  positively  identified 
the  defendant  as  the  one  who  gave  him  the 
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cbeck,  and  hts  evidence  was  corroborated 
another  witness  who  was  present  when 
the  check  was  cashed,  and  by  the  facts  and 
circumstances  surrounding  the  transaction. 
It  cannot  be  said  that  such  identification 
W38  not  sufBclent  to  sustain  a  conviction, 
jroyt  r.  StatP.  '    Neb.  723  (101  N.  W.  979). 

Continaance. 

24.  ( 1887. )  Where  an  information  against 
defendant  for  forging  and  uttering  a  prom- 
issory note  was  filed  on  October  11  and  he 
vas  placed  on  trial  October  19,  it  was  error 
to  grant  a  cootlnuance,  where  his  motion 
Hied  prior  to  the  trial  ms  supported  by  an 
iffidavit  in  which  it  was  alleged  that  he 
conld  prove  by  four  witnesses,  naming  them, 
all  non-rcsldents  oC  thfl  state  and  none  of 


whom  were  present,  that  the  notes  were 
placed  In  his  hands  for  the  purpose  of  sale 
ty  one  B.,  and  that,  as  requested,  he  sold 
the  notes  simply  as  an  accommodation,  and 
returned  all  the  money  to  the  person  for 
whom  the  sale  was  made;  the  residence  of 
two  of  the  witnesses  out  of  the  state  was 
given,  so  that  their  depositions  might  be 
taken.  Neirman  v.  State.  22  Neb.  3j&  (35 
N.  W.  194). 

FORMER  AOJUOICATiON. 
In  general,  see  Judgment,  Xltl,  XIV. 

Former  opinion  as  law  of  the  case,  see 

Coitrts.  H  72-106. 

FORMER  JEOPARDY. 

See  CHminal  Law,  ||  99-llt. 


FORNICATION. 


Cboss-Refebence. 
See,  alBo.  Aiultery;  Seduction. 

AdniaiiUUt7  of  sTideiiea. 

1.  (1902.)  When,  before  prosecution,  and 
while  not  under  restraint,  parties  are  ac- 
cnsed  of  living  together  In  a  state  of  forni- 
cation, and  make  no  denial,  or  are  silent, 
tbia  may  be  sbown  in  evidence  as  an  incul- 
patory eirenmatance  to  be  weighed  and  con* 
sldered  by  the  Jury  in  determining  the  truth 
of  the  charge  preferred  against  then.  JTks- 
lett  V.  State,  64  Neb.  446  (  90  N.  W.  237). 


Weight  and  sufllclency  of  erldenoe. 

2.  (1902.)  Evidence  aumined,  and  ft«Id 
sufltdenc  to  suataln  a  verdict  of  guilty.  Ifttc- 
feit  V.  state.  64  Neb.  445  (90  N.  W.  237). 

Instraetlona. 

3.  (1902.)  In  a  prosecution  for  the  of- 
fense of  living  together  In  a  state  of  forni- 
cation, it  is  not  error  to  instruct  the  Jury 
that  it  is  not  necessary  the  cohabitation  be 
either  open  or  notorious.  Muafelt  v.  State, 
64  Neb.  445  (90  N.  W.  237)1 


FRANCHISES. 


Cboss-Refebences. 
Of  particular  companies,  see  specific  top- 
ics. 

Of  banlts.  see  Banks  and  Banking,  II,  A. 
Of  coriMratitms  in  general,  see  Corpora- 
Hon,  II. 

To  mn  hotel,  see  Innkeepers.  1 1. 
Of  street  railroads,  see  Street  Railroads, 
IS  1-2.  15fl. 

Sale  of  franchise  of  railroad,  see  Rail- 
roed$,  }|  156-169. 

Assignability  of  franchise  to  operate  street 
railroad,  see  Street  Railroads,  S  15a. 
Semedy  of   taxpayor   against  unlawful 
grant. 

1.  (1904.)  The  remedy  to  set  aside 
a  franchise .  Irregularly   or  fraudulently 


granted,  where  the  party  to  whom  it  has 
teen  granted  is  In  the  exercise  of  the  priv- 
ileges It  confers,  is  by  quo  warranto  at  the 
suit  of  the  state,  and  not  by  an  equitable 
action  at  the  suit  of  private  parties.  Clark 
V.  Interstate  Independent  Telephone  Co,  72 
Neb.  883  (101  N.  W.  977). 

2.  (1904.)  A  taxpayer  of  a  city  cannot 
maintain  a  suit  to  prevent  the  city  from 
granting  a  franchise  to  a  telephone  com- 
pany, unless  the  franchise  constitutes  such 
a  wrongful  squandering  or  surrendering  of 
the  money  or  property  of  the  city  that  tax- 
ation will  be  Increased  thereby.  Clark  v. 
Interstate  Independent  Telephone  Co,  72 
Neb.  883  (101  N.  W.  977). 
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FRAUD. 
ANALYSIS. 

I.  BBCiBFnON  CON8TITUTINO  PHAUD  AKS  LIABILZTT  THXBEFOB. 

In  general,  S  1. 
Elements  of  fraud,  |S  3-& 

 Intent,  M7,  8. 

nandul^t  representatioM,  i|9,  10. 

 Ibtten  of  law,  H  11,  18. 

^BxpreMioiu  of  opinion,  ||  13-16. 

 Future  conditions  or  expectatitnu,  Si  17-28. 

 Falsity  and  knowledge  thereof,  1 84. 

Fraudulent  concealment,  §§25,  26. 

Materiality  of  representations,  |  27. 

Beliance  on  representations  and  indneemants,  |g  28-87. 

 Bight  to  rely  on  representations  In  general,  U  88,  89. 

 Dnty  to  In-restigate,  ||  40-48. 

II.  ACTIONS. 

(A)  Bights  of  action  and  defenses. 
In  gmoral,  §  44. 

Xflect  of  olstence  of  other  remedy,  S{  45,  46. 
Condition  precedent^  (  47. 
Defenses,  §{48,40. 

 Set-off  or  counter-claim,  {  60. 

Limitation  of  action,  §§  51-57. 
CB)  Parties  and  pleading. 
Parties,  §58. 
Pleading,  H  99-66. 

——Statement,  acts,  or  conduct  consUtnting  fraud,  ||  66-68. 

 Knowledge  of  falsity,  §§  69,  7a 

•■  —    Beliance  on  representations,  §§  71,  72. 


•  bsues,  proof  and  variance,  fi§  78, 74. 


(C)  Brldenoe  and  damages. 

Pi«suni»tions  and  burden  of  proof,  fit  76-80l 

Admissibility  of  evidence,  If  81-90. 

Weight  and  snffldency,  |§  91-103. 

Xeasnre  of  damages,  §§  104-100. 
(D>  TriaL 

Questions  for  Jury,  «{  1 10-1 15. 

Instructions,  |«  116-190. 

m.  CBIHINAI.  BESPONSIBILITT. 
Prosecution,  §  121. 

Cboss-Rgfebekces.  Fraudulent    transfer    of    property  as 

Fraud  of  particular  classes  of  persons,  ^ound    for  attachmrat,    see  Attochmmt, 

see  specific  topics.  8§  37-46. 

Fraud  affecting   validity   of   particular  Setting  aside  award  of  arbitratorB  for 

contracts  or  transactions,  see  speclflc  topics,  fraud,  see  Arbitration  and  Ataard,  |$  25-28. 

Conveyances  In  fraud  of  creditors,  see  Setting  aside  compromise  and  settlement 

Fraudulent  Conveyances.  for  fraud,  see  Oompromite  and  Settlement, 

Fraud  as  affecting  assignment  (or  credit-  22-31. 
ors,  see  A99iffniiienta  for  Benefit  of  Credit-  Rescission  of  contract  for  fraud,  see  Con- 
or*. §«  57-72.  tracts,  §§  267-268. 

Fraud  in  contracting  debt  as  ground  for  Ground  (or  equitable  relief  In  general, 
attachment,  see  Attachment,  %  62.  see  Equity,  S|  18, 19. 
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Estoppel  of  defrauded  grantor  to  deny 
title  of  grantee,  aeo  Estoppel,  {  78. 

Meet  of  fraudulent  t-llvery  of  Instru- 
ment  held  in  escrow,  see  Escrow,  H  7-9. 

Liability  for  fraud  of  third  person  clothed 
Tith  autbority.  see  Estoppel,  S§  70-79. 

Ground  for  equitable  relief  against  Jadg- 
meet,  see  Judgment,  H  372-379. 

Ground  for  setting  aside  Judgment,  isee 
Judgment,  f 9  275-284. 

Ground  for  collateral  attack  on  Judgment, 
see  Judgment,  fiS  476, 477. 

Fraad  aa  tolling  running  of  statute  of 
limitations,  see  Limitation  of  Actions, 
100. 

Recovery  of  payments  made  under  fraud. 
Ke  Paj/ments,  S$  107-112. 
Service  of  process  procured  by  fraud,  see 

Process,  §§  81,  82. 

Release  procured  by  fraud,  see  Release, 
13. 

Fraud  as  ground  for  avoiding  of  con- 
tract of  sale,  see  .Sales,  H  29-63. 

Defense  to  action  for  specific  perform- 
ance, see  Specific  Performance,  §  58. 

As  affecting  subscription  contracts,  see 
Subscription,  8  4. 

Rescission  of  contract  of  sale  for  fraud, 
see  Vendor  and  Purchaser,  Si  71-81,  125,  133. 

L  DECEPTION  CONSTITUTINO  PBAUD 

AND  LIABIUTT  THESETOB. 
In  genexaL 

1.  (1904.)  A  person  will  not  be  per- 
mitted to  profit  by  his  own  wrong.  Pitman 
V.  Mann,  71  Neb.  257  (98  N.  W.  821/. 

Elements  of  taiod. 

2.  (1906.)  Actions  often  speak  louder 
tbas  words,  and  this  Is  true  where  fraud 
is  attempted  and  perpetrated  as  In  other 
matters.  Heim  v.  First  Nat.  Bank  of  Hum- 
boldt, 76  Neb.  831  (107  N.  W.  1019). 

3.  (1882.)  Wbere  a  party  intentionally 
or  by  design  misrepresents  a  material  fact, 
or  produces  a  false  impression  In  order  to 
mislead  another,  or  to  entrap  or  cheat  blm, 
or  to  obtain  an  undue  advantage  of  blm.  In 
every  such  case  there  Is  positive  fraud  fn 
the  truest  sense  of  the  terms.  YouTtg  v. 
Cooper,  12  Neb.  610  (12  N.  W.  91). 

4.  (1884.)  Fraud  may  consist  In  words, 
acts,  or  the  suppression  of  material  facts 
with  the  Intent  to  mislead  and  deceive. 
Faulkner  v.  Klam.p,  16  Neb.  174  (20  N.  W. 
220). 

6  i: 


6.  (1892.)  Where  a  divorced  husband 
Induced  his  former  wife  to  again  marry  him 
and  they  go  to  Kansas  where  an  alleged 
minister  performs  a  marriage  ceremony 
which  1b  solemnized  in  the  full  belief  of  Us 
validity  by  the  persons  so  married,  and  the 
wife  receipts  for  a  judgment  obtained  for 
alimony  in  her  divorce  action,  she  cannot 
recover  dami^s  on  the  ground  of  fraud.  b:i' 
may  recover  the  amount  of  the  Judgment 
for  alimony.  Haggin  v.  Hoggin,  35  Neb.  37.'. 
(53  N.  W.  209). 

6.  (1888.)    Where  one  buys  property  n  ? 
credit,  with  the  intention  at  the  time  of 
not  paying  therefor,  he  Is  guilty  of  action 
able  fraud.    McCreadjf  v.  Phillips,  56  Neb. 
446  (76  N.  W.  885). 

■  '  Intent. 

7.  (1894.)  Where  a  party  Intentionally 
misrepresents  a  material  fact  or  produces  a 
false  Impression  with  the  purpose  of  obtain- 
ing an  undue  advantage  of  another.  It 
amounts  to  a  fraud,  to  remove  the  effects  of 
which  equity  affords  a  remedy.  Gallowaj/  v. 
Merchants  Bank  of  Neligh,  42  Neb.  259  (60 
N.  W.  569). 

8.  (1903.)  Where  one  has  made  repre- 
senatlons  of  fact  shown  to  be  false  upon 
which  the  other  party  has  relied  to  his  dam- 
age, the  Intent  or  good  faith  of  the  party 
making  the  representations  Is  immaterial  in 
an  action  by  the  Injured  party  to  recoup  his 
damages,  or  In  an  action  by  the  former 
where  the  latter  pleads  the  fraud  of  the 
plaintiff  as  a  defense.  Bauer  v.  Taj/lor,  4 
Unof.  710  (98  N.  W.  29). 

Frandttlent  r^resentationa. 

9.  (1884.)  One  B.  having  a  note  of  D.  in 
his  possession,  which  he  bad  paid  In  full  out 
of  funds  of  D.  In  his  hands,  afterwards  sold 
the  note  to  W.,  representing  It  to  be  a  valid 
and  subsisting  obligation  against  D.,  and 
that  D.  resided  near  P.  in  this  state,  all  of 
which  was  untrue.  Held,  That  W.  could  re- 
cover the  consideration  paid  to  B.  for  the 
note.  Williams  v.  Bates,  IS  Neb.  565  (20 
N.  W.  31). 

10.  (1897.)  If  to  Induce  a  party  to  pur- 
chase capital  stock  of  a  corporation  repre- 
sentations are  made  of  material  facts  which, 
if  true,  would  enhance  the  value  of  the 
stock,  but  which  are  false,  to  the  knowledge 
of  the  vendor,  or.  If  without  knowledge  the 
statements  are  made  by  him  as  representa- 
tions of  positive  to  him  known  facts,  if  be- 
lieved to  be  true  and  relied  and  acted  upon 
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hy  the  vendee  in  making  Uie  purchase,  and 
to  his  Injurr,  an  action  of  damages  or  for 

rf3?l3slon  of  the  sale  accrues  In  favor  of  the 
vendee.  Olcott  v.  Bolton,  50  Neb.  779  (70  N. 
W.  366), 

 Matters  of  law. 

11.  (1897.)  As  a  general  rule,  a  misrep- 
resentation which  embodies  matter  of  law 
Is  one  upon  which  a  party  cannot  rely,  as 
all  parties  are  presumed  or  bound  to  know 
the  law;  but  where  It  Is  as  to  the  law  of 
another  state,  or  Its  effect,  It  ts  not  within 
the  rule  and  may  be  fraudulent;  and  Ig- 
norance of  the  law  may  be  pleaded  by  the 
one  to  whom  the  misrepreseniation  Is  made. 
Wood  V.  Roeder,  50  Neb.  476  (70  N.  W.  21). 

12.  (1897.)  Where  a  warrant  Issued  by 
a  county  of  one  state  Is  purchased  In 
another  state  In  reliance  upon  a  misrepre- 
sentation in  respect  to  the  statute  of  limi- 
tations as  applicable  to  the  warrant,  and  on 
presentation  and  demand  payment  of  the 
warrant  Is  refused  on  the  ground  that  it 
is  not  a  claim  which  can  be  enforced,  there 
arises  a  cause  of  action  in  favor  of  the  pur- 
chaser and  against  the  party  who  sold  the 
warrant  and  made  the  misrepresentation. 
Wood  V.  Roeder,  60  Neb.  476  (70  N.  W.  21). 
 Expresstona  of  opinion. 

13.  (1888.)  Where  a  vendor  and  pur- 
chaser stand  on  an  equal  footing,  the  ex- 
preBfiion  ot  opinions  as  to  the  value  of  prop- 
erty will  not  usually  be  considered  so 
material  that  misstatements  will  constitute 
-fraud.  Where,  however,  the  purchaser  re- 
sides near  the  property,  and  has  knowledge 
of  its  value,  and  the  owner  is  a  resident  of 
another  state,  and  has  no  knowledge  on  that 
subject,  statements  of  the  purchaser  repre- 
senting the  property  to  be  greatly  beneath 
Its  true  value,  and  that  the  vendor's  title 
has  been  conveyed  by  sale  for  taxes,  will  be 
sufficient  to  avoid  the  deed  given  to  such 
purchaser.  Morgan  v.  Binges.  23  Neb.  27X 
(36  N.  W.  544;  8  Am.  St.  Rep.  121). 

14.  (1889.)  If  a  vendor  of  land  knew 
the  quality  ot  the  land,  and  also  knew  that 
the  purchaser  knew  nothing  ot  It,  an  ex- 
pression of  opinion  by  the  vendor  that  the 
property  was  worth  very  much  more  than 
be  knew  it  to  be  at  the  time  the  repre- 
sentations were  made  is  fraudulent,  and  en- 
titled the  purchaser  to  rescind  the  contract. 
Creasler  v.  Rees,  27  Neb.  515  (43  N.  W.  363; 
20  Am.  St.  Rep.  691). 

15.  (1894.)  Ordinarily,  a  mere  misrep- 
resentation of  the  value  of  real  estate  wblcfa 


Is  the  subject-matter  of  the  contract  la  not 
actionable,  although  falsely  and  fraudu- 
lently made  by  the  seller  and  relied  upon 
by  the  buyer.  McKnight  v.  Thompson,  39 
Neb.  752  (58  N.  W.  453). 

16.  (1902.)  Where  one  gives  an  honest 
opinion  as  to  the  financial  worth  and  stand- 
ing of  a  third  party,  and  as  to  whether  or 
not  such  third  party  Is  entitled  to  credit, 
based  on  information  which  he,  In  turn,  im- 
parts to  the  person  making  the  Inquiry  at 
the  time  such  opinion  Is  given,  the  mere 
fiict  that  he  was  mistaken  In  his  opinion 
will  not  make  him  liable  In  an  action  for 
fraud  and  deceit,  to  one  who  acts  thereon. 
Albion  Milling  Co.  v.  First  Nat.  Bank  of 
Weeping  Water,  64  Neb.  116  (89  N,  W.  638). 

—       Future  conditions  or  expectations. 

17.  (1877.)  Fraud  cannot  be  predicated 
on  a  promise  not  performed.  To  be  avail- 
able there  must  be  a  false  assertion  in  re- 
gard to  some  existing  matter  by  which  a 
party  is  induced  to  part  with  his  money  or 
property.  Perkins  v.  Lougee,  6  Neb.  22<t; 
(1902)  Cannon  v.  Farmers  Bank,  3  Unof. 
348  (91  N.  W.  585). 

18.  (1881.)  Representations  as  to  the 
amount  of  business  which  could  be  done 
in  the  future  by  an  eating  house,  made  to 
Induce  a  purchaser  thereof,  are  Immaterial 
and  cannot  be  made  the  basis  of  an  action 
for  deceit.  MarkeJ  v.  Moudy,  11  Neb.  213 
(7  N.  W.  853). 

19.  (1886.)  The  representation  of  a  fact 
in  the  future  and  not  a  mere  promise  which 
has  been  acted  upon  and  turns  out  to  be 
f&lse,  will  entitle  the  injured  party  to  the 
same  remedies  as  fraudulent  misrepresen- 
tations of  an  existing  fact.  Abbott  v.  Alh 
bott,  18  Neb.  503  (26  N.  W.  361). 

20.  (1897.)  False  representations.  In 
order  to  found  an  action  in  the  nature  of  de- 
celt,  must  not  consist  merely  of  promises  to 
be  performed  in  the  future,  and  generally 
not  merely  of  expressions  of  opinion  by  a 
vendor  as  to  the  quality  of  his  goods.  They 
must  be  representations  of  known  existing 
facts.  Esterly  Harvesting  Machine  Co.  v. 
Berg,  52  Neb.  147  (71  N.  W.  952). 

21.  (1898.)  Deceit  to  ground  a  recoveiy 
must  relate  to  existing  facts.  McCready  v. 
Phillips,  56  Neb.  446  (76  N.  W.  886j. 

22.  (1903.)  Ordinarily,  a  false  promfee 
upon  which  fraud  may  be  predicated  must 
be  of  an  existing  fact  or  a  fact  alleged  at 
the  time  to  exist,  and  cannot  consist  of  a 
mere  promise  to  be  performed  In  the  fu- 
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ture;  but  if  the  Intention  not  to  perform  the 
rroinise  be  shown  to  have  existed  at  the 
lime  the  promise  waa  made,  the  promise  is 
fraudulent.  Pollard  v.  McKenney,  69  Neb. 
Ti2  (96  N.  W.  679). 

S3.  (1907.)  Ordinarily,  deceit  to  ground 
a  recovery  must  relate  to  existing  facts;  but 
If  one  person  by  means  of  a  promise  which 
lie  makes  with  the  secret  Intention  of  not 
performing  it  induces  another  to  part  with 
tils  money  or  property,  he  is  guil^  of  ac- 
tionable fraud.  Ctmy  v.  Paxion  <G  thUagher 
Co..  78  Neb.  134  (110  N.  W.  882). 

 Palaity  and  knowledge  thereof. 

24.  (1903.)  In  an  action  for  false  rep- 
resentations, it  is  not  necessary  to  prove 
that  defendant  actually  knew  the  represen- 
tations to  be  false  at  the  time  he  made 
them.  It  Is  sufficient  If  the  representations 
vere  in  fact  false  and  plaintiff  relied  upon 
them  as  being  true  to  his  damage.  Hitch- 
fotk  V,  Oothenhurff  Water  Power  and  Irri- 
gation Co.,  4  Unof.  620  (95  N.  W.  638). 

Fraodnlent  concealment. 

25.  (1877.)  Where  the  very  defect  com- 
plained of  is  fully  and  clearly  covered  by 
the  warranty,  no  liability  can  be  established 
against  the  seller  on  the  ground  of  fraud  In 
not  disclosing  the  defect  If  known  by  him 
at  the  time  of  the  sale.  In  such  case  the 
purchaser  must  rely  on  the  contract  of  war- 
mty.  miler  v.  Nichols,  5  Neb.  478. 

26.  (1901.)  Where  persons  are  dealing 
iTltfa  each  other  upon  equal  terms,  and  no 
confidential  relation  exists  between  them, 
neither  Is  bound  to  disclose  superior  Infor- 
icatioQ  he  may  have  respecting  the  trans- 
action. Jone»  V.  Stewart,  62  Neb.  207  (  87 
N.  W.  12). 

Jtateriality  of  representations. 

27.  (1896.)  Actionable  fraud  must  re- 
late to  matters  material  to  the  transaction 
involved.  Mere  collateral  Inducement,  al- 
though fraudulently  made,  of  Itself  affords 
no  ground  for  the  recisslon  of  a  contract,  or 
tor  the  recovery  of  damage  against  the  of- 
fending party.  American  Building  A  Loan 
Ais-B  V.  Bear,  48  Neb.  455  (67  N.  W.  500). 

EsUance  on  representations  and  induce- 
ments. 

it  (1S79.)  A  statement,  to  become  blnd- 
icg  upon  the  party  making  it,  must  be  made 
to  a  party  seeking  information  for  the  pro- 
tection of  his  rights,  and  he  must  have  acted 
Epon  it  before  It  will  become  conclusive 
upon  the  party  making  It.  De  Nayer  v. 
State  Kat.  Bank,  8  Neb.  104. 


29.  (1888.)  Where  a  person  desiring  to 
purchase  real  estate  knows  its  value,  and 
when  asked  by  the  vendor,  a  resident  of  an- 
other state,  and  who  has  no  knowledge  of 
such  value,  as  to  the  worth  of  such  property, 
designates  a  sum  greatly  beneath  Its  worth, 
as  he  well  knows,  and  such  Statement  Is  re- 
lied upon  by  the  vendor  and  a  sale  effected. 
It  may  be  sufficient  to  authorize  a  cancela- 
tion of  the  deed  at  the  suit  of  the  vendor, 
iforoan  v.  Dinge;  23  Neb.  271  (86  N.  W. 
644;  8  Am.  St  Rep.  121). 

30.  (1888.)  In  order  to  maintain  an  ac- 
tion for  deceit,  It  is  not  only  necessary  to 
establish  the  telling  of  an  untruth,  knowing 
It  to  be  such,  but  it  is  equally  necessary  that 
it  be  shown  that  the  plaintiff  had  a  right  to 
rely,  and  did  rely,  upon  the  representations 
made,  and  that  he  altered  his  condition  in 
consequence  thereof,  and  suffered  damages 
thereby.  Runge  v.  Brown,  23  Neb.  817  (37 
N,  W.  660). 

31.  (1889.)  The  fact  that  a  vendor  fur- 
nished to  the  vendee  an  abstract  of  title 
showing  all  conveyances  does  not  relieve 
him  from  liability  for  a  representation 
that  the  title  was  good,  when  the  tact  that 
two  of  such  conveyances  were  made  by  in- 
fants was  shown  by  the  abstract.  Crettler 
V.  Reeg,  27  Neb.  515  (43  N.  W.  363;  20  Am. 
St.  Rep.  691). 

32.  (1894.)  One  who  relied  upon  the  wil- 
ful and  fraudulent  representations  of  an 
officer  of  a  corporation,  and  was  thereby 
Induced  to  buy  Its  worthless  stock,  without 
means  of  knowing  the  statements  were  false, 
may  maintain  an  action  against  the  officer 
for  damages.  Carruth  v.  Harria,  41  Neb.  789 
(60  N.  W.  106). 

33.  (1894.)  The  fact  that  a  purchaser, 
to  whom  false  representations  were  made, 
made  Iniiuiries  elsewhere  which  did  not 
disclose  the  falsity  of  the  representations  Is 
no  defense.  The  plaintiff  is  entitled  to  re- 
lief if  the  representations  w«-e  a  material 
inducement  to  the  contract,  although  he  may 
have  made  efforts  to  discover  the  truth 
thereof,  and  did  not  rely  wholly  upon  the 
veracity  of  defendant.  Foley  v.  Holtry,  43 
Neb.  133  (61  N.  W.  120). 

34.  (1896.)  False  representations  as  the 
basis  of  an  action,  whether  for  damages  or 

for  rescission  of  a  contract,  are  such  only  as 
in  some  manner  actually  mislead  the  com- 
plaining party  to  his  damage.  American 
Building  d  Loan  As«'n  v.  Bear,  48  Neb.  455 
(67  N.  W.  500). 
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35.  (1897.)  That  the  complalDant  ob- 
tained Information  on  the  same  subject 
other  than  that  contained  in  the  representa- 
tions, but  from  which  he  did  not  learn  their 
falsity,  will  not  deprive  htm  of  his  right  of 
action.  Olcott  v.  Bolton,  50  Neb.  779  (70  N. 
W.  36G>. 

36.  (1899.)  Fraud,  to  constitute  a  cause 
of  action,  counter-claim  or  defense,  must 
have  been  fruitful  of  injury  or  damage  to 
the  party  who  seeks  to  avail  himself  of  the 
plea.  Carrington  v.  Omaha  Life  A«<*n,  69 
Neb.  116  (80  N.  W.  491). 

37.  (1906.)  False  representotlons  as  the 
basis  of  an  action,  whether  for  damages  or 
for  the  rescission  of  a  contract,  are  such 
only  as  in  some  manner  actually  mislead 
the  party  to  his  damage.  Jakway  v.  Proud- 
fit,  76  Neb.  62  (106  N.  W.  1039). 

—  iUght  to  rely  on  representations  In 
g^eneral. 

38.  (1897.)  A  purchaser  of  real  estate 
has  a  right  to  rely  upon  the  representations 
of  his  vendor  touching  the  quality  and  loca- 
tion of  the  property,  and  the  character  of 
the  Improvements  thereon,  whenever  the 
fa'  ..i  concerning  such  representations  are 
made  are  not  within  the  knowledge  of  the 
purchaser.  Mullen  v.  Kinaey,  60  Neb.  466 
(70  N.  W.  18). 

39.  (1901.)  Fraud  cannot  be  predicated 
upon  representations  that  the  goods  con- 
cerning which  they  were  made  possessed 
qualities  known  to  be  contrary  to  natural 
laws.  Hirschberg  Optical  Co.  v.  Michaelton, 
1  Unof.  137  (95  N.  W.  461). 

■  ■      Duty  to  investig^to. 

40.  (1897.)  If  representations  mnslstof 
direct  Btatem«ita  or  asserted  bets,  and  to 
ascertain  their  truth  or  falsity  would  neces- 
sitate an  examination  or  investigation,  the 
party  to  whom  they  are  made  may  place  re- 
liance  on  them.  Olcott  v.  Bolton,  60  Neb. 
779  (70  N.  W.  366). 

41.  (1901.)  A  person  Is  Justified  in  rely- 
ing on  a  representation  made  to  him  in  all 
cases  where  the  representation  is  a  posi- 
tive statement  of  fact  and  where  an  invcstl- 
gation  would  be  required  to  discover  the 
truth.  Perry  v.  Rogers,  62  Neb.  898  (87  N. 
W.  1063). 

42.  (1902.)  The  mere  fact  that  a  party 
defrauded  has  the  opportunity  or  power  to 
Investigate  and  discover  the  fraud  without 
any  facts  or  clue  thereto  which  would  cause 
an  ordinarily  intelligent  and  prudent  man 
to  make  an  examination  which.  If  followed 


up,  would  disclose  such  fraud,  will  not  set 
the  statute  to  running.  Raymond  v. 
Schriever  Bros.,  63  Neb.  719  (89  N.  W.  308). 

43.  (1904.)  The  general  rule  is  that, 
where  ordinary  prudence  would  have  pre- 
vented the  cIe:eption,  an  action  for  the  fraud 
perpetrated  by  such  deception  will  not  lie. 
Oaborne  v.  Missouri  P.  H.  Co.,  71  Neb.  180 
(98  N.  W.  685). 

H.  ACTIONS. 
Extent  of  cross-examination  of  witness  as 
to  fraud,  see  Witnesses,  ||  228-233. 

A.  Bights  of  Action  and  Defenses. 
In  e^eral. 

44.  (1906.)  Fraud  without  resulting  pe- 
cuniary damage  is  not  a  ground  for  the  ex- 
ercise of  remedial  Jurisdiction,  equitable  or- 
legal.  Jakicay  v.  Proudfit,  76  Neb.  62  (106 
N.  W.  1039). 

Effect  of  existence  of  other  remedy. 

45.  (1903.)  The  purchasers  of  goods 
from  executors,  having  got  title  to  the  goods, 
are  liable  to  an  action  for  damages  by  rea- 
son of  fraud  used  in  getting  the  goods,  if 
the  executors  elect  to  affirm  the  contract 
and  sue  for  such  damages.  Edney  v.  Baum, 
70  Neb.  159  (97  N.  W.  252). 

46.  (1903.)  An  action  ot  deceit  1b  an  ac- 
tion separate  and  distinct  in  Its  nature  from 
an  action  for  a  breach  of  warranty,  and  It 
will  He  in  cases  where  there  is  a  warranty 
as  well  as  where  there  Is  none.  Hitchcock 
V.  Gothenburg  Water  Power  and  frrigation 
Co..  4  Unof.  620  (95  N.  W.  638). 

Condition  precedent. 

47.  (1899.)  The  rule  whereby  one  seek- 
ing to  recover  property  obtained  from  him 
by  fraud  need  not  reimburse  the  guilty  party 
for  moneys  expended  In  pursuit  of  the  fraud- 
ulent scheme,  will  not  relieve  the  party 
seeking  to  recover  from  discharging  such 
burdens  as  would  rightfully  have  devolved 
upon  him  if  the  transaction  had  been  car- 
ried out  in  good  faith.  Bourgeois  v.  Gapen. 
58  Neb.  364  (78  N.  W.  639). 

Defenses. 

48.  (1888.)  A  defendant  when  sue;l  for 
damages  resulting  from  an  alleged  mlsrt^p- 
resentation  of  facts  by  him,  cannot  be  heard 
to  contend  that  he  was  not  a  person  upon 
whose  Information  the  plaintiff  bad  a  right 
to  rely.  Itunge  v.  Brown,  23  Neb.  817  (37 
N.  W.  660). 

49.  (1899.)  One  who  makes  a  false  rep- 
resentation under  circumstances  which  would 
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render  him  liable  if  It  were  made  voluntar- 
ily is  not  excused  by  the  fact  that  the  law 

required  him  to  make  a  true  statement  of 
the  character  counted  upon.  Oerner  v. 
Moiher,  5S  Neb.  135  (78  N.  W.  384;  46  L. 
R.  A.  244). 

 Set-off  or  connter-claim. 

50.  (1898.)  An  action  for  damages  for 
deceit  Inducing  a  contract  ratifies  the  con- 
tract, and  the  defendant  may  set  off  against 
the  damages  awarded  plaintiff  any  sums 
due  defendant  growing  out  of  the  transac- 
tion and  accruing  under  the  contract.  Mc- 
Cready  v.  PhitUpt,  66  Neb.  446  (76  N.  W. 
885). 

Llndtation  of  aetioii.  - 

51.  (18T5.)  In  actions  for  relief  on  the 
ground  of  fraud,  the  statute  of  limitations 
does  not  begin  to  run  until  the  discovery  of 
the  fraud.   Blake  v.  Chambers,  4  Neb.  90. 

52.  (1887.)  An  action  for  relief  on  the 
ground  of  fraud  may  be  commenced  at  any 
time  within  four  years  after  a  discovery  of 
the  facte  constituting  the  fraud,  or  of  foots 
sufficient  to  put  a  iwrson  of  ordinary  Intel- 
Ugent^e  and  prudence  on  an  Inquiry,  which, 
if  pursued,  would  lead  to  such  discovery. 
Parker  v.  Kuhn,  21  Neb.  413  (32  N.  W.  74; 
«0  Am.  Rep.  838);  (1889)  Wright  v.  Davit, 
28  Neb.  479  (44  N.  W.  490:  26  Am.  St.  Rep. 
3tT):  (1896)  State,  ex  rel.  CommUsionert  of 
Brown  County,  v.  Boyd,  49  Neb.  303  (68  N. 
W,  510);  (1902)  Raymond  v.  Sdhriever 
Brot.,  63  Neb.  719  (89  N.  W.  308). 

53.  (1892.)  An  action  for  relief  on  the 
ground  of  fraud  must  be  brought  within 
four  years  after  the  discovery  of  the  facts 
constituting  the  fraud,  or  facts  sufficient.  It 
pursued,  to  lead  to  such  discovery.  Hughe$ 
V.  HouseJ.  33  Neb.  703  (60  N.  W.  1127); 
(1893)  Horbach  v.  Manh,  37  Neb.  22  (55  N. 
W.2S6);  ll90i)  Raymond  V.  Schriever  Bnu., 
«3  Neh.  719  (89  N.  W.  308);  (1905)  Week- 
erly  r.  Taylor.  74  Neb.  84  (103  N.  W.  1065). 

54.  (1899.)  An  action  for  relief  on  the 
ground  of  fraud  Is  barred  in  four  years  after 
the  discovery  of  the  fraud.  Buerttetta  v. 
Teeumteh  Iffof.  Bank,  57  Neb.  504  (77  N.  W. 

im). 

55.  (1902.)  An  action  for  relief  on  the 
ground  of  fraud  Is  barred  In  four  years  after 
the  cause  of  action  accrues,  but  the  cause 
of  action  IB  not  deemed  to  have  accrued  until 
the  discovery  of  the  fraud.  Forsyth  v. 
Eotterday.  63  Neb.  887  (89  N.  W.  407). 

56.  (1903.)  An  action  for  relief  on  the 
ground  of  fmnd  is  barred  In  four  years 


from  the  date  of  the  discovery  of  such  facta 
as  would  put  a  person  of  ordinary  Intelli- 
gence and  prudence  on  Inquiry,  which,  if 
pursued,  would  lead  to  such  discover.  Cole 
V.  Boyd,  68  Neb.  146  (93  N.  W.  1003). 

57.  (1903.)  Section  12  of  the  code  of 
civil  procedure,  which  bars  actions  for  re- 
lief on  the  ground  of  fraud  within  four 
years  from  the  discovery  of  the  fraud,  ap- 
plies to  actions  based  on  fraud  affecting  the 
title  to  real  estate  as  well  as  to  actions  af- 
fecting the  title  to  personalty.  Kohout  v. 
Thomas,  4  Unof.  80  (93  N.  W.  421). 

B.  Parties  and  Pleading. 

Partiea. 

58.  (1888.)  A  purchased  certain  real  es- 
tate for  himself  and  B,  with  funds  fur- 
nished by  them  jointly,  the  purchase  being 
made  for  the  use  of  a  partnership  to  be 
thereafter  formed  by  them,  but  for  conven- 
ience took  the  title  la  his  own  name,  the 
vendor  having  knowledge  of  the  purpose  or 
the  purchase  and  of  the  contemplated  part- 
nership. In  an  action  for  damages  for  false 
representation  as  to  the  quantity  of  land 
contained  In  the  tract  sold,  A  and  B  Joined 
as  plalntitTs,  as  A  and  B,  copartners,  etc. 
Held.  That  the  action  could  be  maintained 
by  them  as  ptalntlfts.  Peaks  v.  Graves,  25 
Neb.  235  (41  N.  W.  151). 

Pleading. 

59.  (1888.)  Petition  In  action  for  dam- 
ages growing  out  of  alte^  miar^reaenta- 
tlons  as  to  quality  of  a  number  of  sheep  ex- 
amined, and  held  to  constitute  a  cause  of 
action.  Johnson  v.  Parrotte,  23  Neb.  232 
(36  N.  W.  497). 

60.  (1889.)  A  petition  which  alleges  that 
defendants,  B.,  plalntilTs  partner,  A.,  cred- 
itor of  the  firm,  and  H.,  entered  into  a  con- 
spiracy by  which  plaintiff  was  induced  to 
sign  a  bill  of  sale  of  his  interest  in  the 
firm's  stock  of  goods;  A.  representing  that 
when  he  had  satisfied  his  claim  he  would 
return  balance  of  plaintiff's  interest,  but  In- 
stead turned  It  over  to  B.  ft  H.;  states  a 
cause  of  action  against  all  defenlants. 
Booker  v.  Puyear,  27  Neb.  346  (43  N.  W. 
133). 

61.  (1893.)  To  maintain  an  action  for 
damages  for  false  representations,  the  plain- 
tiff must  allege  and  prove  what  representa- 
tion was  made:  that  It  was  false;  that  plain- 
tiff believed  the  reprraentatlon  to  be  true, 
relied  on  It,  and  was  thereby  Injured.  f!tet- 
son  V.  Riggs.  37  Neb.  797  (56  N.  W.  628). 

62.  (1897.)  Averments  that  plaintiff  "re- 
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lying  upon  said  representations  of  the  de- 
fendant" on  a  certain  day  entered  Into  an 
agreement  in  writing  for  the  sa'e  of  real 
estate,  and  relying  upon  said  representa- 
tlQnfi  p'aintiff  conveyed  the  property  in  pur- 
auance  to  satd  contract,  states  a  cause  of 
action  for  deceit.  Oriawold  v.  HaxeU,  .52 
Neb.  64  (71  N.  W.  972). 

ti3.  (1902.)  Petition  In  action  to  recover 
money  fraudulently  obtained,  held  to  state  a 
cause  of  action.  Qandy  v,  Cummina,  64 
Neb.  312  (89'N.  W.  777). 

64.  (1903.)  Fraud  must  be  specifically 
alleged  and  the  fraudulent  motive  charged 
in  the  answer;  otherwise  the  answer  will  be 
insufficient  to  lay  the  basis  for  the  Introduc- 
tion of  testimony.  Batter  v.  Taylor,  4  Unof. 
701  (96  N.  W.  268).  [Modified  on  vehear- 
Ing.   4  Unof.  710.] 

65.  (1907.)  In  an  action  for  fraud  and 
deceit  of  defendant  In  Inducing  plaintiff  to 
execute  a  mortgage  on  his  stock  of  goods 
to  secure  a  debt  due  defendant,  under  a 
promise  to  purchase  the  same  at  the  fore- 
closure sale,  and  manage  the  same  for  plaln- 
tirs  benefit,  ttae  petition  examined,  and 
Aeld  to  state  a  cause  of  action.  Oemy  v. 
Paxton  <£  Oallagher  Co.,  78  Neb.  134  (110 
N.  W.  882). 

 Statement,  acts,  or  conduct  constl- 

tuting  fraud. 

66.  (1896.)  In  pleading  fraud  It  Is  neces- 
sary to  set  out  the  facts  relied  upon  for  re- 
lief. Mere  epithets  or  conclusions  of  fraud, 
without  any  statement  of  the  facts  upon 
which  such  charge  is  predicated,  are  in- 
sufficient. Crosby  V.  Ritchey,  47  Neb.  924 
(66  N.  W.  1005). 

67.  (1897.)  In  a  Charge  of  fraud  and  mis- 
representation, ttae  facts  staowlng  such  fraud 
and  mis.representatlon  must  be  pleaded;  but 
this  does  not  require  that  the  probative  or 
evidential  facts  shall  be  stated.  It  is  suffl- 
ct«it  If  ultimate  tacts  are  alleged  which 
show  the  falsity  of  the  representations.  John- 
ston v.  Spencer,  51  Neb.  198  (70  N.  W-  982). 

68.  (1901.)  An  allegation  In  an  answer 
"that  If  any  such  deed  as  is  described  in 
plaintiff's  petition  Is  in  existence  and.  exe- 
cuted by  her  as  grantor  therein,  or  one  of 
the  grantors,  that  such  execution  was  oth 
tained  by  fraud,  either  by  the  plaintiff,  ttae 
said  M.  L.  Luebben  or  some  person  In  their 
interest,"  Is  a  conclusion  only,  and  ttae  facts 
relied  on  to  constitute  fraud,  to  be  available, 
must  be  specifically  pleaded  and  proven. 
First  Nat.  Bank  of  Button  v.  OrossKans,  61 
Neb.  576  (86  N.  W.  542). 


 Knowledge  of  falsity. 

69.  (1896.)  In  an  action  for  false  repre- 
sentations it  is  not  necessary  to  aver  or 
prove  that  the  party  making  them  at  the 
time  knew  they  were  untrue.  Johnson  v. 
Oulick,  46  Neb.  817  (66  N.  W.  883;  50  Am. 
St.  Rep.  629). 

70.  (1899.)  In  an  action  for  false  rep- 
resentations it  is  not  necessary  to  aver  or 
prove  that  the  party  making  them  knew  they 
were  untrue.  And  this  rule  Is  applicable 
to  an  action  for  deceit  against  the  director 
of  a  bank  for  falsely  stating  the  financial 
condition  of  the  corporation.  Oemer  v. 
Moaher,  58  Neb.  135  (78  N.  W.  384;  46  L.  R. 
A.  244). 

^— Beliance  on  representations. 

71.  (1881.)  To  make  fraudulent  acts 
available  as  a  defense  to  an  action,  they 
must  appear  to  have  prejudiced  him  who 
pleads  them.  And  in  the  absence  of  aver- 
ment and  proof  to  that  effect  fraud  cannot 
be  presumed  to  have  been  injurious.  Mis- 
souri Valley  Land  Co.  v.  Bushnell,  11  Neb. 
192  (8  N.  W.  389). 

72.  (1901.)  An  allegation  that  the  plain- 
tiff entered  into  a  transaction  "relying  upon 
ttae  represmtatlons  of  defendants,"  sufllcl- 
ently  diows  belief  in  ttae  representations, 
as  against  an  objection  on  that  ground,  at 
the  trial,  to  all  evidence.  Quinby  v.  Ayers, 
1  Unot  70  (95  N.  W.  464). 

■—  ■  Issues,  proof  and  Tarlanee. 

73.  (1872.)  The  fraud  need  not  be  spe- 
cially pleaded  In  order  to  admit  proof  of 
it   Franklin  v.  Kelley,  2  Neb.  79. 

74.  (1888.)  Questions  of  fraud  are  gen- 
erally questions  of  fact,  and  must  be  raised, 
if  at  all.  by  suitable  pleadings  alleging  such 
fraud.  Hamilton  v.  Boss,  23  Neb.  630  (37 
N.  W.  467). 

C.  Xridenee  and  Damagra. 

Evidence  of  acts  and  declarations  of  con- 
spirators, see  Evidence,  §§252-256. 

IhreenmptionB  and  bnrdan  of  proof. 

75.  (1877.)  Fraud  Is  never  presumed.bnt 
must  be  clearly  proved  in  order  to  entitle  a 
party  to  relief,  on  the  ground  that  it  has 
been  practiced  upon  him.  Clark  d  French  v. 
Tennant,  5  Neb.  549;  (1896)  Davidson  v. 
Crosby,  49  Neb.  60  (68  N.  W.  338);  (1898) 
framp*on  v.  Webster,  56  Neb.  628  (77  N.  W. 
50);  (1899)  Knapp  v.  Fisher,  58  Neb.  651 
(79  N.  W.  563). 

76.  (1877. )  Fraud  is  never  presumed, 
but  must  be  proved,  and  ttae  degree  of  proof 
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necessuy  to  establish  it  la  the  same  in 
•01)117  u  at  law.  Tootle  v.  Dunn,  6  Neb.  93. 

77.  (1886  )  The  presnmptlon  arising  from 
possession  is  subject  to  all  the  suprounding 

circumstances  and  conditions  attending  the 
possession  and  the  manner  in  which  the 
possession  was  acquired,  yet,  in  the  first  In- 
stance, the  harden  is  upon  the  party  alleg- 
ing fraud  to  prove  It,  as  fraud  will  not  be 
presumed.  Lane  v.  Starkev,  20  Neb.  586 
(31  N.  W.  238). 

78.  (1895.)  Where  plaintiff  alleges  in  an 
action  for  damages  that  he  disposed  of  his 
property  below  its  value  through  false  rep- 
resentations, the  burden  is  on  him  to  show 
that  he  was  Infiuenced  by  deceit  and  thereby 
Induced  to  part  with  hla  property.  Me- 
Cready  v.  PhillipM,  44  Neb.  790  (63  N.  W.  7). 

79.  (1897.)  The  burden  of  proving  fraud 
or  misrepresentation  in  the  making  of  a  con- 
tract Is  upon  the  party  alleging  it  Woods 
V.  Hart.  50  Neb.  497  (70  N.  W.  53). 

80.  (1901.)  Where  one  is  dealing  with 
an  unlettered  man,  who  can  neither  read 
DOT  vrite,  and  makes  his  mark  to  the  In- 
strument he  executes,  and  there  Is  testi- 
mony to  show  that  he  did  not  understand 
tlie  contents  of  such  paper,  or  that  his 
slgnatare  was  obtained  by  fraud.  It  Is  In- 
cumbent on  the  former  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  latter 
fully  understood  the  object  and  Import  of 
the  writing  which  he  executed.  8peU$  d 
Kloat&man  v.  Ward,  2  Unof.  177  (96  N.  W. 
Sfi). 

Admissibility  of  evidence. 

81.  (1877.)  Where  a  building  contract 
provides  that  the  work  shall  be  done  to  the 
satisfaction  of  the  architect,  such  architect 
It  the  sole  arbiter  between  tlw  parties;  but 
If  the  owner  arers  that  such  agreement  was 
procured  by  collusion  and  conspiracy  be- 
tween the  builder  and  architect  to  cheat  and 
defraud  bim,  evidence  tending  to  show  such 
conspiracy  Is  admissible.  School  District  v. 
Randall,  5  Neb.  408. 

S2.  (1881.)  In  action  for  deceit  In  the 
Bale  of  an  eating  bouse,  by  false  representa- 
tions as  to  amount  of  business,  profits,  etc., 
representations  as  to  past  business  are  ma- 
terial, but  those  concerning  the  future  are 
not  Jforfcel  v,  Moudj/,  11  Neb.  213  (7  N.  W. 
853). 

83.  (1881.)  In  an  action  for  deceit  In 
tbe  nle  of  an  eating  house,  by  false  repre- 
sentations as  to  the  amount  of  business  and 
vnOU  reallwd,  compartson  between  the  re- 


spective styles  in  which  the  house  was  kept 
by  plaintiffs  and  defendants,  together  with 
the  material  circumstances  attending  each. 
Is  admissible  only  as  tending  to  show  that 
the  representatioiu,  If  made,  were  false.  A 
comparison  between  the  manner  In  which 
the  house  was  kept  by  plaintiffs  and  stran- 
gers is  Inadmissible.  Idarkel  v.  iiouAy,  11 
Neb.  213  (7  N.  W.  853). 

84.  (1884.)  la  an  action  founded  on 
fraudulent  representations  in  the  sale  or 
barter  of  property,  it  is  competent,  after 
proof  of  the  representations  concerning  the 
condition  and  character  of  the  property,  to 
prove  the  falsity  of  such  representations  by 
showing  the  actual  condition  of  the  prop- 
erty immediately  after  the  representations 
were  made.  Evidence  examined,  and  Afid 
snfflclent  to  lay  the  foundation  for  such 
proof.  Faulkner  v.  ftomp,  16  Neb.  174  (20 
N.  W.  220). 

85.  (1889.)  Testimony  of  the  party  claim- 
ing to  have  been  defrauded,  that  be  relied 
Upon  the  alleged  false  representations  and 
that  the  same  Induced  him  to  make  the  con- 
tract, is  not  the  statement  of  a  conclusion, 
and  hence  Is  admissible.  Greasier  v.  Rees, 
27  Neb.  616  (43  N.  W.  363;  20  Am.  8t  Rep. 
691). 

86.  (1889.)  While  the  party  claiming  to 
have  been  defrauded  in  a  sale  to  him  of 
land  In  Iowa  was  upon  the  witness  stand, 
and  during  his  cross^xaminatlon  he  was 
asked  whether  for  several  years  prior  to  the 
time  of  this  trade  he  had  been  engaged  In 
the  business  of  buying  and  selling  real  es- 
tate in  Iowa  and  Nebraska,  and  that  he  knew 
the  character  and  value  of  such  property. 
An  objection  to  this  question  was  sustained. 
Held,  No  error,  it  being  conceded  tliat  the 
witness  knew  nothing  of  the  real  estate  in 
question  or  of  the  values  of  real  estate  In 
the  Immediate  neighborhood  thereof.  Crese- 
ler  V.  Reet,  27  Neb.  515  (43  N.  W.  363;  20 
Am.  St  Rep.  691). 

87.  (1898.)  In  a  suit  for  damages  be- 
cause of  seller's  false  representations  as  to 
correctness  of  Invoice  of  goods  sold,  held  no 
prejudicial  error  In  permitting  a  witness  to 
testify  that  certain  goods  were  old  when  the 
fact  was  important  in  determining  their  real 
Talue  tested  by  the  invoice,  the  Jury  after- 
ward having  been  Instructed  that  it  should 
not  take  such  evidence  into  account  as  fur- 
nishing a  basis  for  recovery  because  of  the 
quality  of  the  goods  being  defective.  Darner 
V.  Daggett,  56  Neb.  198  (75  N.  W.  648). 

88.  (1898.)    In  an  action  for  damages  for 
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induciDg  the  purchase  of  property  by  false 
representations,  an  offer  of  plaintiff  to  com- 
promfse  before  suit  vas  brought  Is  Incompe- 
tent evidence.  Boice  v.  Palmer,  55  Neb.  389 
(75  N.  W.  849). 

89.  (1905.)  In  an  action  for  false  repre- 
sentations as  to  the  value  of  a  certain  tract 
of  land  that  was  given  In  part  payment  of 
another  tract  sold  to  defendant,  the  balance 
being  paid  In  money  and  assumption  of  cer- 
tain mortgages,  evidence  that  the  tra-^t 
loiight  was  worth  only  $2,000  at  the  time  of 
the  transaction  Is  admissible  In  evidence. 
Farmers  State  Bank  of  Central  City  v.  Yen- 
ney.  73  Neb.  338  (102  N.  W.  617). 

90.  (1905.)  When  deceit  and  fraud  are 
alleged,  a  liberal  range  of  investigation  Is 
properly  permitted  in  the  proof  of  such 
Issues.  McKibbin  v.  Dap,  74  Neb.  424  (104 
N.  W.  752). 

Weight  and  sufficiency. 

91.  (1877).  Fraud  Is  never  presumed,  but 
must  be  proved,  and  the  degree  of  proof 
necessary  to  establish  It  is  the  same  In 
equity  as  at  law.  Tootle  v.  Dunn,  6  Neb.  93. 

92.  (1887.)  In  an  action  to  establish  a 
trust  and  for  a  decree  quieting  the  title  of 
certain  lands  in  plaintiff,  held  that  an  alle- 
gation In  the  answer  of  certain  defendants 
that  a  deed  Was  obtained  by  fraud  and  mis- 
representation was  not  sustained  by  the  evi- 
dence. Clorfc  V.  Clark,  21  Neb.  402  (32  N. 
W.  157). 

93.  (1889.)  Evidence  that  shows  that  In 
the  sale  of  certain  hogs  the  buyer  refused  to 
balance  his  scales;  that  the  next  day  when 
a  second  lot  was  weighed  by  his  assistant 

the  hogs  weighed  heavier;  and  a  boy,  after 
being  weighed  on  the  scales,  went  to  a  rail- 
road scales,  where  he  weighed  over  thirty 
pounds  heavier.  Is  sufficient  to  establish 
fraud.  Filley  v.  Billings,  26  Neb.  537  (42  N. 
W.  713). 

94.  (1892.)  The  plaintiff  and  defendant 
exchanged  real  estate.  The  part  conveyed 
by  the  plaintiff  to  the  defendant  was  situate 
in  Blue  Springs;  that  conveyed  by  the  de- 
fendant to  plaintiff  in  exchange  therefor  be- 
ing In  Rooks  county,  Kansas,  and  South 
Dakota.  The  defendant  stated  that  he  never 
had  seen  the  Kansas  land  and  urged  the 
plaintiff  to  go  and  see  it.  It  appeared,  how- 
ever, that  he  had  viewed  said  land  and  knew 
that  it  was  poor  and  nearly  worthless.  It 
also  appeared  that  the  South  Dakota  land 
was  Incumbered  and  that  the  plaintiff  ob- 
tained but  Uttle  value  for  bis  property. 
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Held,  That  the  jud^ent  rescinding  the  ex- 
change was  right  and  is  affirmed.  Armstrong 

V.  H  elf  rich,  34  Neb.  358  (51  N.  W.  866). 

95.  (1892.)  Where  fraudulent  represen- 
tations are  relied  on  as  a  defense  to  an  ac- 
tion, the  same  must  be  proven  by  a  clear 
preponderance  of  the  evidence,  tsh  v.  Fin- 
lay.  84  Neb.  419  (51  N  W.  1031). 

96-  (1895.)  In  an  action  in  the  nature 
of  an  action  of  deceit,  it  l^;  necessary  not 
only  to  show  the  making  of  false  represen- 
tations Justifiably  relied  upon,  but  In  addi- 
tion It  must  be  made  directly  and  not  by 
conjecture  to  appear  that,  from  such  false 
representations  and  reliance  upon  them, 
there  resulted  a  direct  and  actual  loss  to 
plaintiff.  Lorenzen  v.  Kansas  City  Invest- 
ment Co.,  44  Neb.  99  (62  N.  W.  231). 

97.  (1895.)  Evidence  In  an  action  for 
damages  for  fraud  and  deceit  In  Inducing 
plaintiff  to  part  with  his  realty  on  Insuffi- 
cient security  for  the  payment  of  the  pur- 
chase price,  held  to  justify  an  instruction 
for  defendant.  Lorenzen  v.  Kansas  City  In- 
vestment Co.,  44  Neb.  99  (62  N.  W.  231). 

98.  (1895.)  In  an  action  for  damages  for 
fraudulently  Inducing  plaintiff  to  sell  his 
farm  and  stock  thereon  to  defendant,  who. 
it  is  alleged,  represented  that  certain  mort- 
gages were  to  be  foreclosed  and  the  prem- 
ises sold  on  execution,  evidence  showing  that 
defendants  paid  practically  all  that  plaintiff 
had  considered  the  place  to  be  worth  does 
not  sustain  the  claim  that  plaintiff  was  actu- 
ated to  make  the  deal  by  reason  of  false 
representations  eis  alleged.  McCready  v. 
Phillips,  44  Neb.  790  (63  N.  W.  7). 

99.  (1897.)  Fraud  may  be  inferred  from 
circumstances,  but  the  inference  must  be  the 
rational  and  logical  deduction  from  the  cir- 
cumstances proved.  Alter  v.  Bank  of  Sfocfc- 
ham,  53  Neb.  223  (73  N.  W.  667).  - 

100.  (1897.)  If,  from  the  entire  evidence 
on  the  subject,  good  faith  or  an  honest  mis- 
take may  be  as  rationally  and  reasonably  In- 
ferred as  fraud,  then  the  law  leans  to  the 
side  of  Innocence.  Alter  v.  Bank  of  Btock- 
ham,  53  Neb.  223  (73  N.  W.  667). 

101.  (1901.)  Evident  examined,  and  held 
not  to  sustain  a  finding  of  damages  against 
defendant,  Emma  L.  Van  Etten.  for  deceit 
and  misrepresentation.  Van  Etten  v.  Flan- 
nagan,  2  Unof.  59  (95  N,  W.  1064). 

102.  (1903.)  Evidence  examined,  an  iAeld 
sufficient  to  sustain  the  judgment.  Hitch- 
cock V.  Gothenburg  Water  Power  <£  Irriga- 
tion Co.,  4  Unof.  620  (95  N.  W.  638). 
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103.  (1906.)  In  an  action  to  recover  dam- 
egea  for  fraudulent  representations  as  to  the 
value  of  a  farm,  traded  to  plaintiff  for  a  drug 
store,  evidence  showing  plaintiff  went  to  see 

i::e  iKDd  does  not  show  the  alleged  fraud  as 
LgaiDSt  plaintiff's  own  testimony  to  the  ef- 
fect that  he  had  been  drinking  liquors  to  ex- 
less.  Morrow  v.  Lavertjf.  77  Neb.  245  (109 
N  W.  150). 

jSeasure  of  damages. 

104.  (1881.)  In  an  action  for  deceit  for 
f:>lse  representations  made  to  induce  the 
purchase  of  an  eating  house,  the  measure  of 
damages  Is  the  difference,  If  any,  between 
the  price  paid  for  the  property  and  Its  act- 
ual value  at  the  time  of  the  purchase.  Mar- 
ktl  r.  Moudy,  11  Neb.  213  (7  N.  W.  853). 

105.  (ISSl.)  In  an  action  for  false  rep- 
resentations as  to  the  quality  of  certain  Kan- 
sas lands,  exchanged  for  property  In  the  city 
of  Lincoln,  at  |1,500.  it  appearing  that  the 
lands  were  nearly  worthless,  a  judgment  for 
}900  damages  was  sustained.  PhiUips  v. 
Jonet.  12  Neb.  213  (10  N.  W.  708). 

106.  (1882  )  In  an  action  for  deceit  in 
tbe  sale  of  a  railroad  eating-house,  flztutes, 
fanilture,  and  the  business  of  keeping  It,  as 
a  whole,  and  for  a  single  unapportionable 
consideration,  the  value  of  the  house,  etc., 
estimated  separately  from  the  business,  and 
without  reference  to  it,  is  not  a  proper  basis 
for  computing  the  damages.  The  value  of 
the  business  also  should  be  included. 
Merkel  v.  tfotidy.  13  Neb.  322  (14  N.  W. 
409). 

107.  (1887.)  Where  real  estate  Is  pur- 
chased on  the  personal  representations  of 
the  seller,  and  such  representations  are  false 
as  to  tbe  location  of  the  property,  the  meas- 
ure of  damages  Is  tbe  difference  In  value  be- 
tween the  property  as  represented  and  as  It 
actually  Is.  Woolman  v.  Wirtabaugh,  22 
Neb.  490  (35  N.  W.  216). 

108.  (1898.)  In  an  action  for  damages 
by  a  vendor  of  land  for  fraud  practiced  by 
the  vendee,  the  evidence  establishing  that 
tbe  fraud  did  not  induce  the  plaintiff  to  part 
with  hia  land  for  less  than  he  was  willing 
to  take  uninfluenced  by  the  fraud,  but  con- 
sisted In  Inducing  him  to  sell  at  an  accept- 
able price,  the  vendee  intending  to  evade 
pavtnent,  held,  that  the  measure  of  damages 
is  the  price  agreed  upon  less  what  the  ven- 
dor may  have  received,  and  not  the  value  of 
tbe  land  less  such  receipts.  McCready  v. 
Phittipa,  56  Neb.  446  (76  N.  W.  885). 

109.  (1907.)   In  an  action  for  fraud  and 


deceit  grounded  on  a  promise  to  purcnase 
property  at  a  foreclosure  sale  for  the  bene- 
fit of  the  debtor,  the  creditor  having  per- 
mitted the  goods  to  be  sold  at  public  auction 
below  the  price  fixed,  the  amount  of  plain- 
tiff's recovery  is  to  be  determined  by  the  po- 
sition they  would  have  occupied  had  there 
been  no  fraud,  and  they  are  entitled  to  the 
benefit  of  their  bargain  on  that  basts.  Hence, 
the  measure  of  damages  in  such  case  is  tbe 
difference  between  the  price  the  goods 
brought,  as  thus  sold,  and  -the  market  value 
thereof.  Cemy  v.  Paxton  d  Qatlagher  Co., 
78  Neb.  134  (110  N.  W.  882). 

D.  TrUO. 
Questions  for  jury. 

110.  (1877.)  The  question  of  fraudulent 
intent  Is  one  of  fact  and  not  of  law.  Tootle 
V,  Dunn,  6  Neb.  93;  Robinson  v.  DM,  6  Neb. 
328. 

111.  (1877.)  If  certain  facts  tending  to 
establish  fraud  are  conceded  to  exist,  the 
question  of  their  sufficiency  to  establish  a 
fraudulent  Intent  is  a  question  of  law,  to  be 
decided  by  the  court  Hedman  «.  Anderson, 
6  Neb.  392. 

112  (1888.)  Questions  of  fraud  are  for 
the  Jury  to  determine,  in  the  light  of  the 
circumstances  surrounding  tbe  transaction 
complained  of,  as  shown  by  the  testimony. 
Riley  v.  Melguiat,  23  Neb.  474  (36  N.  W. 
657). 

113.  (1895.)  Under  our  statute  fraud  is 
a  question  of  fact  and  not  of  law.  Hews  v. 
Kenney,  43  Neb.  815  (62  N.  W.  204). 

114.  (1896.)  In  this  sUte  the  question 
of  fraudulent  intent  is  always  a  question  of 
fact  and  not  a  question  of  law.  (Comp. 
Stat,  ch.  32,  sec.  20.)  Campbell  v.  Farmers 
4t  Merchonta  Banh  of  Btk  Creek,  49  Neb.  143 
(68  N.  W.  344). 

115.  (1903.)  While  by  the  provisions  of 
section  20,  chapter  32,  Compiled  Statutes, 
entitled  "Frauds,"  fraudulent  intent  Is  de- 
clared to  be  a  question  of  fact  and  not  of 
law,  yet  It  does  not  follow  that  such  ques- 
tion of  fact  must  in  every  case  be  left  to  a 
jury  for  Its  determination.  If  from  the  un- 
contradicted evidence  all  reasonable  men 
must  reach  but  one  conclusion,  then  It  Is 
proper  for  the  court  to  direct  a  verdict.  Wil- 
cox V.  Perkins  County.  70  Neb.  139  (97  N. 
W.  236;  113  Am.  St  Rep.  779). 

Instructions. 

116.  (1881.)  In  an  action  for  deceit  for 
false  representations  as  to  the  amount  of 
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business  done  and  the  proflta  earned  by  an 
eating  house,  made  to  induce  the  purchase 
thereof,  a  requested  InstFuction  that  the  fact 
that  plaintiff  did  not  make  any  profit  from 
the  business  did  not  of  Itself  prove  that  de- 
fendant's representations  were  taloe,  should 
have  been  given.  Market  v.  Moudv,  11  Neb. 
213  (7  N.  W.  853). 

.  117.  (1887.)  In  an  action  by  a  purchaser 
aga'nst  a  seller  for  falsely  representing  that 
the  boundaries  of  land  offered  for  sale  In- 
cluded certain  level  land  pointed  out  by  the 
seller,  it  Is  the  duty  of  the  court  to  Instruct 
the  Jury  as  to  what  constitutes  the  particu- 
lar damages  claimed  in  that  case,  and  a  gen- 
eral instruction,  that  If  the  Jury  find  the 
plaintiff  has  sustained  damaged  they  may 
find  a  verdict  In  his  favor.  Is  calculated  to 
mislead.  Woolman  v.  Wirtsbaugh,  22  Neb. 
490  (36  N.  W.  216). 

118.  (1894.)  In  an  action  by  a  purchaser 
of  coivorate  stock,  against  the  seller,  for 
damages  for  frandulent  representations  in- 
ducing the  purchase,  an  instruction  that  if 
the  Jury  believe  that  plaintiffs  had  an  oppor- 
tunity to  ascertain  the  condition  of  the  cor- 
poration, and  by  the  exercise  of  reasonable 


and  ordinary  care  and  Liligence  could  have 
informed  themseivea  of  the  tr«e  value  of  the 
stock  of  each  of  said  companies,  and  that 
such  failure  was  wlUiout  fault  on  the  part 
of  the  defendant,  your  verdict  should  be  for 
the  defendant,  was  properly  refused,  car- 
ruth  V.  BarHs,  41  Neb.  789  (60  N.  W.  106). 

lid.  (1901.)  Instruction  set  out  in  the 
opinion  examined,  and  held  properly  given. 
Bpeltt  d  Klotterman  v.  "Ward,  2  Unof.  177 
(96  N.  W.  56). 

120.  (1902.)  Instruction  that  good  faith 
is  presumed  in  business  transactions,  and 
fraud.  If  alleged,  must  be  shown,  held,  cor- 
rect, as  applied  to  matters  In  which  the  par- 
ties do  not  appear  to  liave  any  family 
relationship.  Crockett  v.  Miller,  2  Unof.  292 
(96  N.  W.  491). 

ni.  cBncnTAL  besponsibzijty. 

FroBecutlon. 

121.  (1898.)  On  trial  of  one  charged  with 
having  procured  the  indorsement  of  a  draft 
by  false  representations,  evidence  that  he 
previously  committed  a  similar  offense  Is 
Inadmissible.  Morgan  v.  State,  56  Neb.  696 
(77  N.  Vf.  64). 


FRAUDS,  STATUTE  OF. 
ANALYSIS. 

X  CONTBACTS  OF  MABBIAGE. 

In  general,  li  1,  S. 

H.  PBOUISE  TO  ANSWEB  FOB  THE  DEBT,  DEFAUI/F,  OB  HISCABBIAOS  OF 
ANOTHEB. 
Promise  to  answer  in  general,  §|  3-7. 
Original  or  collateral  promise. 

 In  general,  SS  8-12. 

 Particular  cases,  H  13-28. 

Hew  consideratioii  or  benefit  to  promisor,  II 23-34. 
Oral  acceptanu  of  check  by  drawee,  8  35. 

TTT  AGBEBICEKT  NOT  TO  BE  PEB70BMED  WITHIN  ONE  TEAB. 

Intention  of  parties,  S  30. 
Possibility  of  performance,  H  37-45. 

 Dependence  on  contingency,  S  46. 

Contracts  of  employment,  ||  47-51. 
Deeds,  152. 
Leases,  ||  63-55a. 

Effect  of  acknowledgment  within  the  year,  I  56. 
Bestraining  breach,  |  56a. 

IV.  BEAL  PBOPEBTT,  ESTATES,  AND  INTEBBST  THEBEIK. 
Necessity  of  writing  in  general,  ||  S7-6a 
Necessity  of  attestation,  81 61, 62. 
Employment  of  agent  to  sell,  f 1 63-69. 
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Fartlcnilar  contracts  within  statute,  fiS  70-74. 
 Joint  pureluwe  of  lands,  H  75-77. 

■  -  ■-■  Grant  of  land  in  c<nuideration  of  proparty  on  eminent  domain,  1 78. 

 Warranty  of  title,  1 79. 

 Mortgages,  {§80,81. 

 By  attorney,  1 82. 

 Contracts  by  agent,  S$  83-8S. 

Part  performance  as  taking  contract  out  of  statute. 
—^—Possession  under  contract,  88  80-107. 

-  Part  payment  of  purchase  price,  if  108>111. 
^— Exeention  and  delivery  of  deed,  1 112. 

8ALB  07  GOODS. 

Invalid  contracts  in  greneral,  {1 113-110. 
Purchase  on  future  contingency,  1 117. 
Part  payment,  S  1 18< 

Acceptance  and  receipt  by  bnyer,  H  119-15^ 

VL  BEQUIBTTES  AJTI)  SUPTICIENCY  OP  WBITIHO. 
Snffldency  in  general,  iS  129-186. 

 Terms  and  conditions,  |  137. 

 Description  of  land,  SS  138-140. 

Statement  of  price,  S  141. 

SufflciMicy  of  authority  to  agent  to  sell,  1 142. 
Deed  before  dellveiy  as  memorandum,  1 143. 
Fsrol  aeoeptanoe  of  writing,  1 144. 
Delivery  of  memorandum,  S  145. 
Separate  writings,  S|  146-149. 
Signature  of  memorandum,  SG  150-152. 
 By  agent,      153, 154. 

TIL  OFEBATION  AXm  EFPBCT  OF  STATUTE. 

Object  and  nator*  of  statute,  f|  166, 156. 
Contracts  for  sale  of  land,  Bl  157-160. 
Effect  of  performance,  fi|  161<169a. 
Improvements,  fj  170,  171. 

Persons  to  whom  statute  available,  IS  172-174. 

Tin.  PLEADING,  EVIDENCE,  TRIAL  AND  BEVXEW. 

Petition,  fiS  175-180. 

Issues  and  proof,  S8  181, 182. 

TITalver  by  failure  to  object  to  evidence,  If  183, 184, 
Evidence  admissible,  ff  185-191. 
Sufflcioicy  of  evidence,  ff  192, 193. 
Instructions,  S|  194, 195. 

Cboss-Refebences.  tual  oral  promises  to  marry  when  plaintiff 

Parol  gift  of  land,  see  Oi/t,  ||  4, 6.  =anie  of  age  were  made  in  1891,  and  that 

Parol  leases,  see  Landlord  and  Tenant,  de'endant  many  Umes  between  that  date 
l|j(^12  November  25,  1893,  renewed  and  ac- 

Specific  enforcement  of  parol  contract,  see    ^oMe<i,^a^^  contract,  both  orally  and  in 

Specitlc  Performance,  8139-47.  ""^^f'         ^  genemlly. 

and  alleging  an  oral  promise  in  1890,  and 

Necessity  of  writing  to  create  trust,  see  Qj^t  plaintiff  was  then  only  fltteen  years 

Tnuts,  tjjg  promise  void  because  not  In 

  writing,  and  a  reply  admitting  only  that 

I.  COHTBACTB  OP  XABBZAOE.  ^he  marriage  was  not  to  take  place  until 

&i  geueiaL  plaintiff  came  of  age,  and  denying  all  other 

1.  (1901.)  Mutual  promise  to  marry  are  allegaUons,  do  not,  when  talten  together, 
without  the  statute  of  frauds.  Barge  v.  So*-  eho^  ^  contract  void  under  the  statute  of 
Im,  63  Neb.  296  (88  N.  W.  616).  frauds.    Barge  v.  ffotlsm.  68  Neb.  296  (  88 

2.  (1901.)   A  petition  pleading  that  mu-  N.  W.  516). 
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II.  PBOMISE  TO  ANSWER  FOB  THE 
DEBT,     BEFAITLT,     OB  MISCAB- 
BIAOE  OF  ANOTHER. 
Validity  of  promise  6f  executor  to  pay 
creditors  of  estate,  see  Executora  and  Ad- 
riinigtratcra,  i  134, 

Promise  to  answer  in  general. 

3.  (1880.)  Where  one  calls  in  a  physi- 
cian to  attend  a  servant,  who  was  Injjred 
by  the  wrongful  act  of  another,  and  told 
the  physician  that  the  other  was  responsi- 
ble, but  not  to  be  alarmed;  that  he  would 
"see  that  you  are  paid,"  such  a  promise  is 
void  under  the  statutes.  Rose  v.  O'Linn,  10 
Neb.  364  (6  N.  W.  430). 

4.  (1884.)  M.  employed  S.  to  do  the  car- 
penter work  in  and  about  the  construction 
of  certain  buildings.  S.  employed  K.  to 
labor  for  him  on  said  work.  K.  quit  work, 
and  stated  to  M.  that  he  would  work  no 
more  until  be  knew  where  his  pay  waa 
coming  from.  M.  In  reply  told  K.  that  he 
wanted  him  to  keep  on  with  the  work,  and 
that  he  would  see  it  paid  for,  provided  S. 
did  not  pay  for  It,  and  K.  continued  to  work. 
Held.  That  the  promise  of  M.  was  void  under 
the  statute  of  frauds.  Morriaey  v.  Kingey, 
16  Neb.  17  (19  N.  W.  454). 

5.  (1889.)  Where  a  railroad  contractor 
verbally  employs  a  veterinary  surgeon  to 
furnish  medicine  and  care  for  the  horses 
and  mules  of  the  subcontractors,  it  Is  a 
direct  promise  to  pay  for  the  service,  and 
not  within  the  statute  of  frauds.  Lewis  v. 
Owen.  26  Neb.  156  (42  N.  W.  285). 

6.  <1899.)  Hie  promise  of  one  pftrty  to 
::ay  the  debt  of  another  cannot  be  enforced 
tmless  such  promise  be  In  writing  signed 
ty  the  party  to  be  charged.  Fisher  v.  Don- 
c.iT.n.  57  Neb.  361  (77  N.  W.  778;  44  L.  R.  A. 
383). 

7.  (1892.)  An  agreement  by  the  payee 
of  a  note,  at  the  time  It  is  executed,  that 
an  account  due  from  her  husband  to  the 
maker  may  be  credited  thereon,  is  void 
under  the  statute  of  frauds,  where  such  in- 
debtedness was  not  released.  Staker  v.  Be- 
gole,  84  Neb.  107  (51  N.  W.  468). 

Original  or  collateral  promise. 
 In  generaL 

8.  (1880.)  Where  the  guaranty  Is  col- 
lateral to  the  principal  contract,  but  Is  made 
at  the  same  time  and  becomes  an  element 
of  the  credit  given.  It  is  a  promise  within 
the  statute.  Rose  v.  O'Ldnn,  10  Neb.  364  (6 
N.  W.  430). 


9.  (1880.)  Where  the  collateral  under- 
taking is  made  subsequent  to  creation  of 
the  debt,  and  not  an  inducement  to  exten- 
tion  of  credit,  it  is  within  the  statute.  Rose 
V.  O'Linn,  10  Neb.  364  (6  N.  W.  430). 

10.  (1901.)  In  an  action  to  recover  for 
serWces  rendered  to  a  third  person  the  gen- 
eral rule  is  that,  if  the  person  for  whose 
benefit  the  promise  was  made  is  himself 
liable,  the  promise  of  the  defendant,  al- 
though made  before  the  services  were  ren- 
dered. Is  collateral,  and  within  the  statute 
of  frauds.  Swigart  v.  Oentert,  63  Neb.  157 
(88  N.  W.  169). 

11.  (1901.)  WTiere  goods  are  furnished 
to  a  third  party  at  the  request  of  a  promisor 
and  with  reliance  on  bis  credit,  and  the 
transaction  Is  such  that  the  third  party  or 
beneficiary  Is  liable  therefor  to  the  promisee 
as  an  original  undertaking  on  his  part,  and 
there  being  no  joint  contract,  the  promisor's 
liability  is  collateral  only  as  guarantor,  and 
unless  in  writing  is  void  under  the  sUtute 
of  frauds.  WiUiams  v.  Auten,  62  Neb.  832 
(87  N.  W.  1061). 

12.  (1907.)  An  agreement  made  by  the 
president  of  a  bank  with  a  proposed  pur- 
chaser of  Its  stock  that  the  bank  will  ac- 
cept certain  notes  and  mortgages  held  by 
him,  amounting  to  the  face  value  of  said 
stock.  In  payment  therefor,  and  that  if  such 
purchase  is  made  he  will  hold  the  purchaser 
harmless  and  Indemnify  him  against  any 
action  of  the  bank  to  recover  any  further 
or  other  amount  either  on  his  Indorsement 
of  said  notes  or  otherwise.  In  payment  for 
said  stock.  Is  not  a  contract  to  answer  for. 
the  debt,  default  or  miscarriage  of  another. 
Patrick  v.  Barker.  78  Neb.  823  (112  N  W 
358). 

 Particular  cases. 

13.  (18S3.)  When  a  wife  purchased  a 
stove  on  her  own  credit  and  on  separating 
from  her  husband  left  the  stove  with  him, 
after  arranging  with  the  seller  that  the 
latter  was  to  take  it  back,  and  when  the 
seller  went  to  get  it,  the  husband  requested 
to  have  It  left  with  him,  and  promised  to 
pay  for  It,  such  promise  Is  an  Independent 
contract  of  purchase,  and  not  a  promise  to 
answer  for  the  debt  of  another.  Palmer  v. 
Witeherly,  15  Neb.  98  (17  N.  W.  364). 

14.  (1886.)  The  mother  of  A.  was,  taken 
sick.  A  physician  was  called,  who  began  to 
treat  her.  Upon  his  second  visit  she  be- 
came dissatisfied  and  desired  another  physi- 
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dan.  A.  iQstructed  the  pbyslcian  to  pay  no 
ittentlon  to  the  complatnts  of  his  mother, 
bat  to  continue  the  treatment,  and  he  would 
pay  blm  for  his  services,  whereupon  the 
physician  continued  to  treat  her.  fleW.  That 
the  promise  was  not  to  answer  for  the  debt 
o[  another,  but  was  an  original  undertaking, 
sod  not  within  the  statute  of  frauds.  De- 
Witt  V.  Root,  18  Neb.  567  (26  N.  W.  360). 

15.  (188S.)  Where  a  seller  refused  to 
furnish  goods  upon  the  credit  of  a  pro- 
spective purchaser,  whereupon,  before  the 
goods  were  delivered  defendant  said,  "I  will 
pay  it  and  charge  it  to  blm,"  such  promise 
Is  an  original  undertaking  and  not  within 
the  statute  of  frauds.  Lindsey  v.  Beaton, 
27  Neb.  662  (43  N.  W.  420). 

)6.  (1889.)  Where  a  merchant  refused 
to  sell  goods  on  credit  to  a  person  desiring 
sneh  credit,  and  after  such  refusal  the 
father  of  the  person  to  whom  credit  bad 
been  refused  directed  the  merchant  to  fur- 
nish the  goods  as  requested,  and  that  he 
would  pay  for  the  goods  so  furnished,  and 
where  the  goods  were  furnished  upon  the 
faith  of  that  promise,  such  promise  would 
be  an  original  undertaking,  and  not  within 
the  statute  of  frauds  as  a  promise  to  pay 
the  debt  of  another.  Water*  v.  Shafer,  25 
Xeb.  225  (41  N.  W.  181). 

17.  (1889.)  Where  a  Judgment  creditor, 
while  on  bis  way  to  the  county  seat  to 
engage  a  lawyer  to  put  his  Judgment  to 
execution,  receives  a  letter  from  an  assignee 
of  all  of  the  debtor's  property.  In  which  he 
asks  the  creditor  not  to  see  a  lawyer  and 
to  make  no  trouble,  as  be,  the  assignee,  held 
all  of  the  property,  and  thinks  that  satis- 
factory arrangements  can  be  made  for  the 
payment  of  the  judgment,  such  letter  Is 
I  promise  in  writing  to  answer  for  the 
debt  of  the  debtor  within  the  meaning  of 
tbe  statute,  and  binding  upon  the  writer 
when  the  creditor  thereby  refrains  from 
procuring  execution  on  bis  Judgment.  Ken- 
ney  v.  Heics,  26  Neb.  213  (41  N.  W.  1006). 

18.  (1891.)  Where  goods,  money,  or 
serrices  are  furnished  to  a  third  person,  at 
the  request  and  on  the  credit  of  the  prom- 
lEor.  the  undertaking  Is  original  and  the 
promisor  will  be  liable  although  the  promise 
Is  not  In  writing.  Peyton  v.  Conniff  <£  8hel- 
Jaiarger,  32  Neb.  269  (49  N.  W.  340). 

19.  (1893.)  B.  &  C.  had  a  contract  for 
the  construction  of  a  school  building,  and 
sublet  a  part  of  the  work  to  one  J.  B.  &  C. 
ind  the  P.  C.  Company  then  entered  into  a 
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verbal  agreement,  by  the  terras  of  which 
the  P.  C.  Company  was  to  furnish  J.  such 
material  as  he  might  need  In  said  work, 
present  the  bills  therefor  to  J.  for  his  O.  K., 
and  thereupon  B.  &  C.  were  to  pay  them. 
Held,  An  original  promise  on  the  part  of 
B.  &  C,  and  not  a  promise  to  pay  J.'s  debt. 
BarrOM  v.  Pomeroy  Coal  Co.,  38  Neb.  311  (ati 
N.  W.  890). 

20.  (1897.)  In  an  action  against  a  com- 
mittee of  citizens,  appointed  in  a  public 
meeting,  to  open  and  Improve  a  certain 
public  highway  leading  Into  the  town  of 
their  residence,  to  recover  for  labor  and 
material  fumlsbed  under  a  contract  for  the 
opening  of  such  road,  the  contract  set  out 
was  not  a  conditional  one  to  answer  for 
the  debt  of  another,  but  an  original  under- 
taking of  defendant.  Learn  v.  Upstitl,  62 
Neb.  271  (72  N.  W.  213). 

21.  (1901.)  Where  goods,  money  or  serv- 
ices are  furnished  to  a  third  person,  at  the 
request  and  on  the  credit  of  the  promisor, 
the  undertaking  Is  original  and  the  promisor 
will  be  liable  although  the  promise  is  not  In 
writlnff.  WWiami  v.  Auten.  62  Neb.  832  (87 
N.  W.  1061). 

22.  (1901.)  A  contract  of  a  defaulting 
bank  ofScer  to  furnish  collateral  security 
so  as  to  enable  the  bank  to  resume  business, 
is  not  illegal.  Tecumseh  Nat.  Bank  v. 
Chamberlain  Banking  Hou»e,  63  Neb.  163 
(88  N.  W.  186;  67  L.  R.  A.  811). 

Hew  condition  or  benefit  to  promisor. 

23.  (1880.)  When  the  promise  to  pay 
the  debt  of  another  arises  out  of  some  new 

and  original  consideration  of  benefit  or 
harm  moving  between  the  parties  It  is  not 
within  the  statute.  Rote  v.  O'Linn,  10  Neb. 
364  (6  N.  W.  430). 

24.  (1881.)  A  promise  to  pay  the  debt 
of  another  as  a  part  of  the  consideration 
of  property  .purchased  is  an  original  promise 
and  need  not  be  in  writing.  Clapper  v.  Po- 
land, 12  Neb.  69  (10  N.  W.  538). 

25.  (1883.)  Where  the  leading  object  of 
a  party  promising  to  pay  the  debt  of  an- 
other is  to  promote  his  own  Interests,  and 
not  to  become  guarantor,  and  the  promise 
is  made  on  sufficient  consideration.  It  will 
to  be  valid  although  not  in  writing.  Fitz- 
gerald V.  MorriMey,  14  Neb.  198  (16  N.  W. 
233.) 

26.  (1886.)  Where.  In  consideration  of 
personal  property  received  from  a  debtor, 
one  agrees  to  the  debt  and  so  promises  the 
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creditor  who  forbears  brlDgtog  suit  on  his 
claim  until  the  property  can  be  sold,  such 
promise  is  not  withfn  the  statute  of  frauds 
and  need  not  be  In  writing  to  bind  the 
promisor.  Clay  v.  Tyson,  19  Neb.  530  (26  N. 
W.  240). 

27.  (1888.)  A  direct  promise  of  an  agent 
of  a  wholesale  mercantile  establishment, 
who  is  In  the  possession  of  the  goods  of 
an  insolvent  firm  In  satisfaction  of  a  debt 
of  his  principal,  made  to  an  attomer  of  an- 
other creditor  of  such  insolvent  Arm.  to  pay 
a  claim  held  by  such  attorney  against  said 
Arm  if  he  will  not  disturb  hlra  In  the  pos- 
session of  the  goods,  is  not  a  promise  to 
answer  for  the  debt  of  another,  and-  need 
not  be  In  writing,  Rogers  v.  Empkie  Hard- 
ware Co.,  24  Neb.  663  (39  N.  W.  844). 

28.  (1892.)  Where  one  who  stands  In 
relation  to  an  Insolvent  debtor  as  surety 
or  creditor,  and  has  In  his  hands  certain 
property  of  the  debtor,  which  he  desires  to 
retain  or  have  applied  on  his  claim  or  obli- 
gation, a  promise  made  by  him  to  another 
creditor,  that  if  he  will  not  institute  legal 
proceedings  against  the  common  debtor  he 
will  pay  the  debt,  if  accepted,  will  consti- 
tute a  valid  contract  and  a  recovery  may 
be  had  thereon.  Mathews  v.  Beaver,  34  Neb. 
592  (52  N.  W.  283). 

29.  (1S93.)  An  employee  may  maintain 
an  action  for  wages  against  the  purchaser 
of  his  employer's  business  where  a  promise 
to  pay  the  wages  was  a  part  of  the  con- 
sideratlon  for  the  property  sold.  Barnett 
V.  Pratt,  37  Neb.  349  (55  N.  W.  1050). 

30.  (1894.)  The  verbal  promise  of  A  to 
B  to  indemnify  him  If  he  will  become  surety 
for  C  for  a  debt  of  the  hitter  to  D  Is  not  a 
promise  on  the  part  of  A  to  answer  for  the 
debt  of  C,  and  Is  not  within  the  statute. 
MinicJe  V.  Huff,  41  Neb.  616  (59  N.  W.  795). 

31.  (1894.)  Where  a  verbal  promise  Is 
made,  upon  sufficient  consideration,  to 
answer  for  the  debt  of  another,  and  subse- 
quently a  memorandum  is  executed  suf- 
ficient to  answer  the  requirements  of  the 
statute  of  frauds,  such  promise  may  be  en- 
forced, although  no  new  consideration 
passes  upon  the  execution  of  the  written 
memorandum.  Sheeliy  v.  Fulton,  38  Neb. 
691  (57  N.  W.  396;  41  Am.  St.  Rep.  767). 

32.  (1894.)  Where  one  holds  live  stock 
under  a  verbal  agreement  with  the  owner, 
under  a  Hen  for  payment  of  a  balance  due 
for  such,  a  promise  to  see  the  debt  paid 
made  by  a  third  person  holding  a  chattel 


mortgage  thereon.  If  the  stock  is  released, 
1b  based  on  a  good  consideration  and  not 
within  the  statute  of  frauds.  Joseph  v. 
Smith,  39  Neb.  269  (  67  N.  W.  1012;  42  Am. 
St.  Rep.  571). 

33.  (1900.)  Where  a  promise  to  answer 
for  the  debt  of  another  Is  an  independent 
contract,  founded  upon  a  consideration  be- 
tween the  parties,  it  is  not  within  the  stat- 
ute of  frauds.  Swayne  v.  HiU,  59  Neb.  662 
(81  N.  W.  855). 

34.  (1902.)  An  agreement  to  pay  attor- 
neys' fees  in  consideration  of  the  discon- 
tinuance of  an  action  Is  an  original  and 
independent  contract  and  Is  not  within  the 
statute  of  frauds  as  being  a  promise  to 
answer  for  the  debt  of  another.  Weilaffe  v. 
Abbott,  3  Unof..  157  (90  N.  W.  U28). 

Oral  acceptance  of  check  by  drawee. 

35.  (1891.)  A  verbal  acceptance  of  a 
check  by  the  drawee  Is  valid  and  binding  as 
if  the  acceptance  was  In  writing.  Farmers 
d  Merchants  Bank  v.  Dunbier^  32  Neb.  487 
(49  N.  W.  376). 

m.  AOBEEHENT   NOT   TO   BE  FEB- 
FORMED  WITHIN  ONb  YEAB. 

Intention,  of  parties. 

36.  (1901.)  When  by  specific  terms  of 
the  contract,  or  where  it  appears  that  ft  waq 
not  the  Intention  of  the  parties  that  It 
should  be  performed  within  one  year  from 
the  time  of  its  making,  the  contract  comes 
within  the  provisions  of  the  statute  and  is 
void.  Reynolds  v.  First  Nat.  Bank  of  Wy- 
more,  62  Neb.  747  (87  N.  W.  912). 

PosBlbility  of  performance. 

37.  (1888.)  A  parol  agreement  to  erect 
certain  bake  ovens  and  bulldlnga  upon  the 
premises,  and  the  lot  owner  to  pay  the 
actual  cost  thereof  at  any  time  the  lessee 
desired  to  give  possession.  Is  a  contract 
that  could  be  performed  within  a  year,  and 
Is  not  void  under  the  statutes  because  not 
in  writing.  ConneUj/  v.  Oiddinffs,  24  Neb. 
131  (39  N.  W.  939). 

38.  (1893.)  An  oral  agreement  entered 
Into  In  October,  1886,  for  the  sale  and  de- 
livery by  plaintiff  to  defendant  of  a  quan- 
tlty  of  com  of  more  than  |50  in  value,  by 
the  terms  of  which  the  seller  was  to  re- 
ceive the  market  price  paid  for  com  in  the 
county  on  any  day  between  the  time  of 
delivery  and  May.  1888,  Is  not  within  the 
8th  section  of  our  statute  of  frauds,  since 
performance  within  one  year  is  possible. 
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Powder  River  Live  Stock  Co.  v.  Lamb,  38 
Neb.  339  (B6  N.  W.  1019). 

39.  (1893.)  A  verbal  contract,  to  be  void 
under  the  Qrst  clause  of  section  8  of  our 
statute  of  frauds,  must  be  one  that,  by  its 
terms.  Is  not  to  be  performed  within  one 
rev  from  the  making  thereof.  The  statute 
does  not  refer  to  such  contracts  as  may  pos- 
liblv  or  probably  not  be  performed  within 
that  time.  Powder  River  Live  Stock  Co.  r. 
Lamb.  38  Neb.  339  (56  N.  W.  1019);  (1896) 
Carter  White  Lead  Co.  v.  Kinlin,  47  Keb. 
m  (66  N.  W.  536). 

40.  (1898.)  That  portion  of  our  statute 
of  frauds  which  brings  within  Its  Inhibition 
verbal  or  unsubscribed  agreements  which 
by  their  terms  are  not  to  be  performed 
vfthin  one  year  from  the  time  of  making 
does  not  extend  to  agreements  wholly  per- 
fonned  on  one  aide  within  the  year.  Ken- 
Mi  V.  Oameau.  55  Neb.  403  (75  N.  W.  852). 

n.  (1S98.)  "VMiether  there  is  ground 
for  a  distinction  between  executory  contracts 
cmtemplating  performance  on  one  side 
iHtbin  a  year,  and  contracts  actually  exe- 
cuted on  one  side  within  that  time.  gu^e. 
Kendall  v.  Oameau,  56  Neb.  403  (75  N.  W. 

42.  (1901.)  A  contract,  to  be  void,  must 
be  one  that  by  Its  terms  is  not  to  be  per- 
formed within  one  year  from  the  making 
thereof.  The  statute  does  not  refer  to  such 
contracts  as  may  possibly  or  probably  not 
be  performed  within  that  time.  Reynolds  v. 
Fir$t  yat.  Bank  of  Wymore,  62  Neb.  747  (87 
N.  W.  912). 

43.  (1901.)  An  oral  agreement  made  on 
April  10th,  to  hold  plalntltt  harmless  as  a 
mrety  on  a  liquor  license  bond  which  was  to 
mn  tor  one  year  from  April  12th  following, 
la  not  to  be  performed  within  one  y  '>ar,  and 
hence  is  void.  Reynolds  v.  First  Kat.  Bank 
or  ftVmore,  62  Neb.  747  (87  N.  W.  912). 

44.  (1901.)  A  contract  made  October 
2Stb,  to  cultivate  a  field  of  com  on  shares 
the  following  season.  Is  a  contract  to  be 

performed  within  one  year  trom  Its  date. 
CulUyv.  Taylor,  62  Neb.  651  (87  N.  W.  334). 

45.  (1901.)  Any  agreement  which  by  its 
terms  Is  not  to  be  performed  within  one 
year  from  the  making  thereof  Is  void  unless 

the  same  or  a  memorandum  thereof  be  In 
writing  and  subscribed  by  the  party  to  be 
charged  thereby.  Reytiolds  v.  First  \at. 
Bank  of  Wymore,  62  Neb.  747  (87  N.  W. 
912). 


Dependmcy  on  contingency. 

46.  (1879.)  A  contract,  the  performance 
of  which  within  a  year  depends  upon  a  con- 
tingency that  may  happen  within  a  year.  Is 
not  void,  although  in  fact  such  contingency 
does  not  happen.  McCormick  v.  Drummett. 
9  Neb.  384  (  2  N.  W.  729). 

Contracts  of  employment. 

47.  (1S91.)  A  contract  of  employment 
from  month  to  month,  although  continued 
for  three  and  a  half  years.  Is  not  within  the 
statute.  Kiene  v.  Shaefflng,  33  Neb.  21  (49 
N.  W.  773). 

48.  (1891.)  A  verbal  contract  of  employ- 
ment, to  be  void  by  the  statute  of  frauds, 
must  tie  one  that  from  Its  terms  the  par- 
ties did  not  intend  should  he  completed 
within  the  year.  Kiene  v.  Shaefflng,  33  Neb. 
21  (49  N.  W.  773). 

49.  (1894.)  The  fact  that  an  oral  con- 
tract for  employment  for  a  year,  to  com- 
mence at  a  future  date,  provided  for  pay- 
ment of  salary  In  monthly  instalments  did 
not  make  it  a  contract  of  employment  from 
month  to  month.  Kansas  City,  W.  A  y.  W. 
R.  Co.  V.  Conlee,  43  Neb.  121  (61  N.  W.  111). 

50.  ( 1894.)  An  oral  contract  under 
which  one  is  employed  for  one  year  at  a 
fixed  salary  per  month,  service  to  begin  at 
a  future  date,  is  voidable  at  the  option  ot 
either  party.  Kansas  City,  W.  d  K.  W.  R. 
Co.  V.  Conlee,  43  Neb.  121  (61  N.  W  lU). 

50a.  (1904.)  Where  a  resident  of  this 
state  writes  a  letter  to  a  resident  of  Illinois, 
asking  the  latter  if  he  wants  to  try  farming 
for  a  year  on  one  of  the  writer's  farms  at 
$25  a  month,  and  that  If  there  is  no  failure 
of  crops  he  wants  a  man  to  run  such  farm 
steady,  it  is  a  contract  of  employment  for  a 
year.  Trumbull  v.  Frey,  71  Neb.  754  (99  N. 
W.  648). 

51.  (1896.)  A  contract  to  employ  one  so 
long  as  the  employer's  works  are  kept  run- 
ning, or  until  the  employee  shall  see  fit  to 
quit.  In  consideration  of  the  release  of  the 
latter'S  claim  for  damages,  is  not  void  for 
uncertainty,  for  want  of  mutuality  or  as. 
wltbln  the  statute  of  frauds.  Carter  White 
Lead  Co.  v.  Kinlin.  47  Neb.  409  (66  N.  W. 
636). 

Seeds. 

52.  (1898.)  The  grantee  in  a  deed, 
though  he  does  not  subscribe  the  same.  Is 
bound  by  a  covenant  to  pay  a  mortgage 
not  due  for  more  than  a  year  after  the  de- 
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livery  ot  the  deed.  Kendall  v,  Garneau,  65 
Neb.  403  (75  N.  W.  852). 

LeBses. 

53.  (1879.)  An  oral  lease  of  land  during 
the  lifetime  of  the  owner,  in  consideration 
of  care  and  support,  is  not  void  under  the 
statute,  as  being  for  more  than  one  year. 
McCormick  v.  Dmmmett,  9  Neb.  384  (2  N. 
W.  729). 

54.  (1882.)  A  parol  lease  for  two  years 
Is  valid  lor  one  year  if  tenant  enter  Into 
possession.  Friedhoff  v.  Smith,  13  Neb.  5 
(12  N.  W.  820). 

55.  (1906.)  Under  the  provisions  of  sec- 
tion 5,  chapter  32,  Compiled  Statutes,  as 
amended  In  1903,  an  oral  contract  for  the 
leasing  of  lands  for  a  period  of  more  than 
one  year  from  the  making  thereof  Is  void. 
Thogtesen  v.  Doxtee,  77  Neb.  536  (110  N.  W. 
319). 

55a.  (1908.)  Where,  In  an  action  of  foi^ 
cible  detainer,  it  appears  that  the  defendant 
claims  possession  solely  under  a  parol  lease 
for  a  longer  period  than  one  year  from  the 
making  thereof,  it  Is  proper  for  the  court  to 
direct  a  verdict  for  the  plaintiff.  Kofoid  v. 
Lincoln  Implement  d  Trantfer  Co.,  80  Neb. 
634  (114  N.  W.  937). 

Effect  of  acknowledgment  within  the  year. 

56.  (1903.)  An  unwritten  contract,  which 
by  Its  terms  is  not  to  be  performed  within 
a  year  from  the  making  thereof,  is  not 
taken  out  of  the  statute  by  an  oral  acknowl- 
edgment made  within  a  year  from  date  of 
performance.  Haalam  v.  Barge,  69  Neb.  644 
(96  N.  W.  245). 

Bestralnlng  breach. 

56a.  (1907.)  A  court  of  equity  will  not 
enjoin  the  breach  of  an  oral  contract  which 
by  its  terms  is  not  to  be  performed  within 
one  year  from  the  making  thereof.  Piatte 
Countv  Independent  TelephOTie  Co.  v.  Leigh 
Independent  Telephone  Co.,  80  Neb.  41  (113 
N.  W.  799). 

TV.  RE  AX  PBOFEBTT,  ESTATES,  AND 

INTEBEST  THEBEIIT. 
Neceselty  of  writing  in  generaL 

57.  (1874.)  A  contract  for  the  sale  ot 
lands  Is  void,  unless  the  contract,  or  some 
note  or  memorandum  thereof,  is  in  writing 
and  signed  by  the  party  by  whom  the  sale 
is  made,  or  by  his  agent  thereunto  author- 
ized In  wrftiug.  Morgan  v.  Bergen,  3  Neb. 
209;  (1899)  Boward  v.  Mots,  59  Neb.  71  (80 
N.  W.  268). 


58.  (1903.)  A  relinquishment  by  a  son 
of  his  Interest  In  his  father's  estate,  to  be 
effectual  as  to  lands  must  be  in  writing 
signed  ^y  the  party  to  be  chirred.  Riddel! 
V.  Riddell,  70  Neb.  472  (97  N.  W.  609). 

59.  (1903.)  A  verbal  contract  for  the 
conveyance  ot  land  cannot  be  enforced 
when  It  Is  shown  that  no  change  ot  pos- 
session has  taken  place  In  pursuance 
thereof.  Bradt  v.  Hartaon,  4  Unof.  889  (96 
N.  W.  1008). 

59a.  (1896.)  Contract  set  out  in  the 
opinion,  for  sale  of  land,  made  by  an  agent 
of  the  owner,  held  to  be  void  under  the 
statute  of  frauds.  O'Shea  v.  Rice,  49  Neb. 
893  (96  N.  W.  308). 

60.  (1893.)  Not  every  agreement  relating 
to  the  sale  of  lands  is  within  the  statute 
of  frauds,  but  only  such  as  are  intended  to 
create  an  interest  in  land.  Jones  Kat.  Bank 
V.  Price,  37  Neb.  291  (55  N.  W.  1045). 

Necessity  of  attestation. 

61.  (1881.)  As  between  the  parties  to  It, 
and  their  privies,  a  contract  for  the  sale  of 
land,  or  of  any  Interest  therein,  need  not  be 
either  witnessed  or  acknowlcjged  to  be  ef- 
fective. Blazier  v.  Johnson,  11  Neb.  404  (9 
N.  W.  643). 

62.  (1883.)  A  lease  ot  real  property, 
duly  signed  by  the  parties,  but  not  v.-it- 
□essed  or  acknowledged,  Is  valid  between 
the  parties  and  against  subsequent  lessees 
having  actual  notice  of  Its  existence. 
Weaver  v.  Coumbe,  15  Neb.  167  (17  N.  W. 
357). 

Employment  of  agent  to  sell. 

63.  (1890.)  A  contract  of  employment  ot 
an  agent  to  sell  realty  need  not  be  In  writ- 
ing. Origlth  V.  Woolworth,  28  Neb.  715  (44 
N.  W.  1137). 

64.  (1902.)  A  verbal  contract  with  an 
agent  or  broker  to  sell  land  for  the  owner 
thereof,  is  void  under  the  statute  of  frauds, 
and  it  requires  the  voluntary  act  of  both 
parties  thereto  to  execute  it  so  as  to  com- 
pletely take  it  out  of  the  operation  of  the 
statute.  Allen  v.  Hall,  64  Neb.  266  (89  N. 
W.  803). 

65.  (1903.)  The  act  requiring  contracts 
of  agents  to  sell  real  estate  to  be  in  writ- 
ing is  not  unconstitutional.  Baker  v.  Gil- 
Ian,  68  Neb.  368  (94  N.  W.  615). 

66.  (1904.)  A  verbal  contract  with  an 
agent  or  broker  to  sell  land  for  the  owner 
or  to  obtain  a  purchaser  therefor  is  void. 
Corel/  V.  Henry,  71  Neb.  118  (98  N.  W.  434). 
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£7.  (1906.)  The  authority  ot  an  agent 
for  the  sale  ot  real  estate,  If  not  In  writing, 
Is  void  under  the  statute  of  frauds.  Frahm 
V.  Meteatf,  75  Neb.  241  (106  N.  W.  227). 

68.  (1905.)  A  contract  whereby  one  per- 
soQ  employs  an  agent  to  negotiate  for  the 
purchase  of  real  estate  is  not  a  contract  for 
the  creation  of  an  estate  or  Interest  in  land, 
or  trist  or  power  over  or  concerning  lands, 
etc.  within  the  meaning  ot  the  statute  of 
(rands.  Johnton  v,  Hoyword,  74  Neb.  157 
(105  N.  W.  1058). 

69.  (1906.)  A  contract  whereby  a  real 
estate  agent  agrees  to  secure  for  purchase 
by  defendant  a  tract  ot  land,  and  a  check 
(or  his  commission  Is  given  In  adTanee,  to 
be  ralld  when  the  land  Is  secured  Is  not 
vithtn  the  statute  of  frauds  and  not  void  as 
not  being  in  wrlUng.  MolJer  v.  McConnell, 
75  Neb.  776  (106  N.  W.  1012). 

Particular  contracts  within  statutes. 

70.  (1885.)  An  oral  agreement  for  the 
■ale  of  real  estate  must  possess  the  ele- 
ments of  certainty,  and  be  established  by 
clear  and  satisfactory  proof.  Baker  v.  Wit- 
veil,  17  Neb.  52  (22  N.  W.  111). 

71.  (1889.)  Where  a  lease  of  premises 
for  one  year  contained  a  provision  for  the 
option  of  purehase  by  the  lessee  at  any 
time  within  the  year  at  a  fixed  price,  an 
oral  acceptance  of  the  option  is  sufficient 
under  the  statute.  Smith  V.  QibMon,  25  Neb. 
511  (41  N.  W.  360). 

72.  (1893.)  A  parol  contract  between  a 
pl^Dtllt  and  defendant  providing  that  the 
plaintiff  should  enter  his  voluntary  appear- 
ance to  a  suit  then  pending,  to  foreclose 
a  mortgage  on  real  estate  owned  by  him 
and  waive  the  nine  months'  stay  of  sale  of 
the  premises  allowed  him  by  law;  in  con- 
sideration ot  which,  defendant  should  bid 
in  said  premises  at  the  sale  under  the  ton- 
closure  proceedings  at  the  amount  of  the 
decree,  interest,  and  costs,  resell  the  same 
at  private  sale,  and  pay  to  plaintiff  the 
amount  realised  in  excess  ot  the  hid.  Is  a 
valid  contract  and  not  within  the  statute  ot 
fnnds,  section  3.  chapter  32,  Compiled  Stat- 
utes. Jones  Kat.  Batik  v.  Price,  37  Neb.  291 
(55  N.  W.  1045). 

73.  (1902.)  An  alleged  oral  agreement 
betveen  a  son  and  his  parents  that  upcm 
the  death  ot  the  latter  he  shall  become 
vested  with  the  title  to  the  family  home- 
stead in  consideration  of  his  carrying  on  the 
business  ot  the  parents  and  providing  them 


with  a  home  and  maintenance,  is  void. 

Teake  v.  Dittherner,  63  Keb.  607  (88  N. 
W.  658).  [Overruled  on  rehearing.  C5 
Neb.  167.] 

74.  (1903.)  An  oral  agreement  between 
the  owner  ot  the  tee  and  a  mortgagee  o( 
real  estate  that  the  latter  shall  accept  a 
deed  from  the  former  of  the  property  in  full 
satisfaction  of  the  Indebtedness  secured  b/ 
the  mortgage,  is  within  the  statute  of  fraud.^, 
and.  In  the  absence  ot  tacts  to  take  it  out 
of  the  statute.  Is  not  enforceable.  Mont- 
pelier  SavUiga  Bank  di  Tru»t  Co.  v.  FolleU. 
68  Neb.  416  (94  N.  W.  636). 

■  ■  --Joint  purchase  of  lands. 

75.  (1906.)  A  parol  agreement  between 
two  persons  to  purchase  a  tract  of  land 
together,  one  to  pay  the  purchase  price  and 
take  title  in  himself,  the  other  simply  agree- 
ing to  pay  one-half  thereof  on  demand.  Is 
within  the  statute  of  frauds  and  void.  Nor- 
ton V.  BHnk,  75  Neb.  575  (106  N.  W.  668). 

76.  (1906.)  An  oral  contract,  upon  suf- 
ficient consideration,  to  divide  the  profits  of 
a  purchase  and  sale  of  land  Is  not  affected 
by  the  statue  of  frauds  and  Is  valid  and 
enforceable.  Rice  v.  Parrott,  76  Neb.  501 
(107  N.  W.  840). 

77.  (1906.)  An  oral  agreement  whereby 
one  of  the  parties  thereto  Is  to  look  up  and 
negotiate  the  purchase  of  such  land  as  can 
be  bought  and  sold  at  a  profit,  to  take 
charge  of,  rent,  improve  and  procure  pur- 
chasers therefor,  the  titles  to  be  taken  In 
the  name  ot  the  otber  party,  who  agrees  to 
furnish  the  amount  of  money  necessary  to 
carry  on  the  business,  the  net  proQts  of  the 
venture  to  be  equally  divided.  Is  not  within 
the  statute  ot  frauds.  Rice  v.  Parrott,  76 
Neb.  606  (111  N.  W.  683). 

 Grant  of  land  in  consideration  of 

pnperty  taken  on  eminent  do* 
main. 

78.  (1882.)  Where  two  owners  of  sepa- 
rate lots  verbally  agree  that  In  case  a 
proposed  railroad  condemn  lots  of  either  for 
railroad  purposes  the  other  would  convey 
from  bis  lots  one-half  the  number  taken 
by  the  railroad,  an  action  will  lie  tor  the 
value  of  such  lots  to  be  conveyed.  Harria 
V.  Roberts,  12  Neb.  631  (12  N.  W.  89;  42  Am. 
Rep.  779). 

 Warranty  of  title. 

79.  (1894.)  A  parol  promise  of  the 
grantor  of  real  estate  to  warrant  and  de- 
fend the  title  of  his  grantee  Is  within  the 
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provisions  of  section  3.  chapter  32,  Com- 
plied Statutes,  and  therefore  void.  Eelley 
V.  Palmer.  42  Neb.  423  (60  N.  W.  924). 

■  Mortgages. 

SO.  (1898.)  A  mortgage  by  the  deposit 
of  title  deeds  without  writing  violates  the 
statute  of  frauds  and  la  contrary  to  the 
policy  at  the  recording  acts.  BloomfleH  State 
Bank  v.  Miller,  5S  Neb.  243  (76  N.  W.  569; 
70  Am.  St.  Rep.  381;  44  L.  R.  A.  387). 

81.  (1898.)  A  court  of  equity  cannot 
enforce  a  mortgage  b>  deposit  of  title  deeds 
because  the  loan  which  the  deposit  was 
made  to  secure  has  been  actually  received 
by  the  depositor.  BloomfteJd  State  Bank  v. 
Miller,  55  Neb.  243  (75  N.  W.  669;  70  Am.  St. 
Rep.  381;  44  L.  R.  A.  387). 

——By  attorney. 

82.  (1894.)  A  propoBltlon  by  a  mort- 
gagee's attorney,  to  allow  the  mortgagor  to 
redeem  at  any  time  upon  making  his  client 
a  deed  for  the  premises.  Is  not  within  the 
statute  even  where  the  proposition  was 
made  without  authority  from  the  mortgagee. 
Morrow  v.  Jones.  41  Neb.  867  (60  N.  W.  369). 

 Contracts  by  agent. 

83.  (1894.)  The  deed  of  an  agent,  exe- 
cuted In  the  presence  and  under  the  per- 
sonal direction  of  his  principal,  is  not  within 
our  statute  of  frauds,  and  Is  not  void  for  the 
reason  that  the  execution  thereof  was  not 
authorized  In  writing.  Bigler  v.  Baker,  40 
Neb.  325  (58  N.  W.  1026;  24  L.  R.  A.  255). 

84.  (1896.)  The  contract  of  an  agent  in 
the  name  of  his  principal  for  the  sale  of 
lands  In  this  state  is  void  under  the  pro- 
vision of  our  statute  of  frauds,  unless  the 
authority  of  the  latter  Is  evidenced  In  writ- 
ing. O'Shea  v.  Rice,  49  Neb.  893  (69  N.  W. 
308). 

85.  (1896.)  In  an  action  for  specific  per- 
formance of  a  contract  for  the  sale  of  real 
estate,  made  by  an  agent  of  the  owner,  held 
(1)  that  the  agreement  sought  to  be  en- 
forced is  void  under  the  provisions  of  the 
statute  of  frauds;  (2)  that  the  law  will  not 
from  the  facts  disclosed  Imply  a  ratification 
thereof  by  the  defendant.  O'Shea  v.  Rice, 
49  Neb.  893  (69  N.  W.  308). 

Part  performance  as  taking  contract  out 

of  statute. 
 Possession  under  contract. 

86.  (1871.)  To  take  a  case  out  of  the 
statute,  the  poscession  of  the  vendee  must 
be  by  acts  clear,  certain  and  daflnlte  fn  their 


object,  and  having  reference  to  the  contract. 
Poland  V.  O'Connor,  1  Neb.  60  (93  Am.  Dec 

327). 

87.  (1871.)  A  vendee  under  contract  to 
purchase  land  who  has  purchased  a  house 
with  the  view  of  placing  it  on  the  premises, 
but  who  has  not  done  so,  has  not  thereby 
taken  his  case  out  of  the  statute.  Poland 
V.  O'Connor,  1  Neb,  50  (93  Am.  Dec.  327). 

88.  (1871.)  Not  every  possible  act  of  the 
vendee  done  with  refereuoi  to  the  contract, 
but  those  only  to  which  he  has  been  Induced 
by  positive  action  or  permission  of  the 
vendor,  or  at  most  by  those  results  which 
naturally  flow  from  the  agreement,  operate 
to  take  the  case  out  of  the  statute.  Poland 
V.  O'Connor.  1  Neb.  50  (93  Am.  Dec.  327). 

89.  (18.1.)  Using  a  lot  otherwise  va- 
cant, and  adjoining  the  vendee's  warehouse, 
for  storing  lumber,  wagons  and  like  articles, 
of  himself,  his- firm  and  others  who  have 
placed  the  same  In  bis  hands  for  sale  on 
commission.  Is  not  such  possession  as  will 
take  the  case  out  of  the  statute.  Poland  v. 
O'Connor,  1  Neb.  50  (93  Am.  Dec.  327). 

90.  (1871.)  Possession  taken  by  the 
vendee  after  the  vendor  has  disavowed  the 
parol  contract,  which  has  been  made  by  a 
pretended  agent,  will  not  support  an  action 
for  specific  performance.  Poland  v.  O'Con- 
nor. 1  Neb.  50  (93  Am.  Dec.  327). 

91 .  ( 1880. )  Part  performance  on  the 
part  of  the  vendor.  Including  the  delivery  of 
possession,  and  full  performance  on  the  part 
of  the  vendee.  Is  sufficient  to  take  a  parol 
contract  for  the  conveyance  of  real  estate 
out  of  the  statute  of  frauds,  and  to  author- 
ize a  decree  for  the  specific  performance  of 
such  contract.  Hanlon  v.  Wilton  10  Neb 
138  (4  N.  W.  1031). 

92.  (1884.)  An  oral  agreement  for  the 
conveyance  of  real  estate  when  fully  per 
formed  by  the  vendee,  and  possession  is 
delivered  to  him,  will  be  enforced  In  equity 
if  clearly  established.  But  vague  and  uncer- 
tain statements  as  to  what  a  vendor  intends 
to  do  In  the  future  do  not  constitute  such 
agreement.  Dickman  v.  Birkhauser,  16  Neb 
686  (21  N.  W.  396). 

93.  (1888.)  An  oral  contract  for  the  pur^ 
chase  of  real  estate,  followed  by  the  pay- 
ment of  a  portion  of  the  purchase  price, 
and  the  taking  and  retention  of  actual  pos- 
session of  the  property  purchased,  would 
constitute  a  valid  contract,  not  within  the 
statute  of  frauds.  Lipp  v.  Hunt.  25  Neb  91 
(41  N.  W.  143). 
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94.  (1890.)  Deposit  of  building  material 
on  a  lot  does  not  estabUsb  a  contract  tor  sale 
of  tbe  lot  between  Its  owner  and  owner 
ot  material,  nor  to  constitute  possession 
amounting  to  part  performance,  so  as  to 
take  the  contract  out  of  the  statute  of 
frauds,  nor  to  constitute  aotlce  to  a  subse- 
quent purchaser.  Hunt  v.  Lipp,  30  Neb. 
469  (46  N.  W.  632). 

95.  (1891.)  Where  a  father  makes  a 
parol  promise  to  a  child  to  convey  to  him 
or  ber  a  tract  of  land  If  the  latter  will 
move  on  to  the  same,  erect  a  house  thereon, 
and  break  up  and  cultivate  the  land,  all  ot 
which  is  done  in  reliance  upon  the  promise, 
equity  will  enforce  the  agreement.  Ford  v. 
Steele,  31  Neb.  521  (48  N.  W.  271). 

96.  (1894.)  Continued  possession  by  a 
tenant  is  not  such  a  part  performance  of  a 
rerbal  contract  for  the  purchase  of  land  as 
to  take  the  case  out  of  the  statute  of  frauds. 

Possession,  to  have  such  an  effect,  must  be 
clearly  shown  to  refer  to  and  result  from 
tli«  contract  and  not  the  lease.  Bigler  v. 
Baker,  40  Neb.  325  (68  N.  W.  1026;  24  L. 
R.  A.  2S6). 

97.  (1894.)  When  the  vendor  In  a  parol 
agreement  for  the  sale  of  land  puts  the  pur- 
chaser in  possession,  and  the  latter,  while 
holding  under  such  agreement,  makes  last 
Ine  and  valuable  improvements  upon  the 
I  remises,  such  fects  amount  to  a  perform- 
ance of  the  contract  by  him.  and  are  a  suf- 
ficient defense  In  an  action  of  ejectment  by 
the  vendor,  notwithstanding  default  of  pay- 
ment for  the  land.  Biffler  v.  Baker,  40  Neb. 
33»  (58  N.  W.  1026  :  24  L.  R.  A.  255). 

98.  (1896.)  The  rights  and  liabilities  of 
parties  to  a  parol  agreement  for  the  con- 
veyance of  real  property  are  not  necessarily 
reciprocal.  One  who  enters  Into  possession 
of  land  under  a  parol  promise  by  the  owner 
to  convey,  the  latter  subsequently  fully  per- 
forming by  the  tender  of  a  good  and  sufficient 
deed,  may  be  liable  in  an  action  for  the 
purchase  price,  although  such  possession  be 
not  ot  itself  such  part  performance  as  would 
fniHle  him  to  an  action  for  specific  perform- 
ance of  the  contract.  Stepheng  v.  Harding. 
48  Neb.  659  (67  N.  W.  746). 

99.  (1901,)  In  order  to  justify  a  decree 
of  speclflc  performance  of  a  verbal  agree- 
ment tor  the  sale  of  real  estate  the  acts  ot 
part  performance  relied  on  to  escape  opera- 
atioD.  of  the  statute  of  frauds,  must  be 
clearly,  definitely  and  satisfactorily  diown, 
and  it  must  also  appear  that  audi  acts  were 


done  with  reference  to  and  in  pursuance  of 
the  contract.  Lewis  v.  Vorth,  62  Neb.  552 
(87  N.  W.  331). 

100.  (1901.)  Continued  {wssession  by  a 
tenant  or  former  owner  is  not  such  a  part 
performance  of  a  verbal  contract  for  the 
purchase  of  land  as  to  take  the  case  out  of 
the  statute  of  frauds.  Poaseaslon.  to  have 
such  an  effect,  must  be  clearly  shown  to 
refer  to.  and  result  from,  the  contract  and 
not  the  lease.  Lewis  v.  North,  62  Neb.  552 
(87  N.  W.  331). 

101.  (1902.)  Plalntltt  brou^t  an  action 
for  speclflc  performance  ot  a  parol  contract 
for  the  sale  of  real  estate.  The  evidence 
disclosed  full  performance  of  its  conditions 
by  the  vendee,  and  partial  performance  by 
the  vendor,  who  had  executed  a  conveyance 
of  a  part  of  the  real  estate  included  in  the 
contract,  but  refused  to  conve;  the  whole  of 
tt  because  of  an  alleged  failure  of  a  part 
of  the  consideration,  to  support  which  there 
was  no  evidence.  Held,  That  the  statute  ot 
frauds  would  not  prevent  a  couri  ot  equity 
from  decreeing  speclflc  performance.  Lucas 
V.  Lvcoa,  64  Neb.  190  (89  N.  W.  769). 

102.  (1903.)  Performance  of  services  of 
such  a  character  that  their  value  cannot 
be  estimated  by  a  pecuniary  standard,  so 
that  the  court  cannot  restore  the  promisee 
to  the  situation  in  which  he  was  when  the 
contract  was  made,  or  compensate  him  in 
damages,  is  sufficient  to  take  an  agreement 
to  devise  or  bequeath  property  out  ot  the 
statute  of  frauds.  Teake  v.  Dittberner.  70 
Neb.  544  (98  N.  W.  57;  113  Am.  St.  Rep. 
802). 

103.  (1903.)  Receipt  and  retention  ot 
lands  from  the  father  in  consideration  of  an 
oral  agreement  to  relinquish  the  son's  Inter 
est  in  the  father's  estate.  Is  not  such  a  part 
performance  of  It  as  to  take  it  out  ot  the 
statute  of  frauds.  Riddell  v.  Riddell,  70 
Neb.  472  (97  N.  W.  609). 

104.  (1904.)  If  one  owning  land  trav- 
ersed by  a  stream  sells  a  portion  thereof 
to  another,  and  at  the  same  time  gives  such 
other  person  by  parol  the  right  to  overflow 
the  remainder  of  the  land  by  erecting  a  dam 
on  the  land  so  conveyed,  and  the  purchaser, 
relying  on  such  parol  agreement,  erects 
such  dam  and  a  mill  operated  by  water,  and 
maintains  the  same,  the  parol  agreement  be- 
comes enforceable.  If  viewed  as  a  license, 
the  acts  of  the  purchaser  render  the  license 
Irrevocable.  It  viewed  as  an  easement,  they 
take  the  grant  out  of  the  statute  of  frauds. 
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Johnson  V.  Sherman  County  Irrigation,  Wa- 
ter  Poicer  rf  Improvement  Co.,  71  Neb.  452 
(98  N.  W.  1096). 

105.  (1905.)  Equity  protects  a  parol  gift 
of  land  equally  with  a  parol  gift  to  sell  It. 
if  accompanied  by  possession,  and  the 
donee,  Induced  by  the  promise  to  give  It, 
has  made  valuable  Improvements  on  the 
property,  and  this  applies  to  the  gift  of  a 
life  estate  as  well  as  the  fee.  Merriman  V. 
Uerriman,  75  Neb.  222  (106  N.  W.  174). 

106.  (1906.)  Part  performance  on  the 
part  of  a  vendor,  including  the  surrender  of 
possession,  and  full  performance  on  the  part 
of  the  vendee,  is  sufficient  to  remove  a  parol 
agreement  for  the  sale  of  real  estate  from 
the  operation  of  the  atatnte  of  fraads,  and 
the  vendee  in  possession  may  maintain  an 
action  to  quiet  title.  Morrison  v.  Oosnelt, 
7«  Neb.  539  (107  N.  W.  753). 

107.  (1906.)  Continued  possession  by  a 
tenant  Is  not  such  a  part  performance  ot  a 
verbal  (»ntraet  for  the  purchase  of  land  as 
to  take  the  case  out  of  the  statute  of  frauds. 
PoSEession,  to  have  such  an  effect,  must  be 
clearly  shown  to  refer  to  and  result  from 
the  contract  of  purchase,  and  not  the  lease. 
Steger  v.  Kosch,  77  Neb.  147  (108  N.  W. 
166). 

—  -  Part  payment  of  purchase  price. 

108.  (1871.)  Payment  of  a  small  portion 
of  the  purchase  price  is  not  such  part  pep- 
formance  as  takes  the  contract  for  the  sale 
of  lands  out  of  the  statute  of  frauds.  Poland 
V.  O'Connor,  1  Neb.  50  (93  Am.  Dec.  327). 

109.  (1882.)  Whether  payment  of  a  por- 
tion of  purchase  money  on  t>arol  contract 
will  take  It  out  of  the  statute  of  frauds, 
qwre.  Potvin  v.  Ourran,  13  Neb.  302  (14 
N.  W.  400). 

110.  (1S8S.)  Part  payment  of  the  pur- 
chase price  of  real  estate  is  not  such  part 
performance  as  to  take  an  oral  contract  of 
sale  out  of  the  statute  of  frauds.  Baker  v. 
Wisuell,  17  Neb.  B2  (22  N.  W.  111). 

111.  (1886.)  Payment  of  small  portion 
of  pupcbase  price  Is  not  such  part  perform- 
ance as  takes  contract  out  of  the  statute. 
Mushruih  V.  DevereaiUB,  20  Neb.  49  (28  N. 
W.  847). 

— — Ezeeutioii  and  delivery  of  deed. 

112.  (1899.)  In  m  suit  to  recover  the 
purchase  price  of  real  estate  the  statute  ot 
frauds  as  a  defense  is  overthrown  where  it 
Is  established  that  the  platotlfl  executed  and 
delivered  to  defendant  the  deed.  Soioards 
V.  JfO<«,  68  Neb.  119  (78  N.  W,  373). 


V.  SAXE  OP  OODS. 
Invalid  contracts  in  general. 

113.  (1890.)  A  verbal  contract  to  buy 
and  divide  between  the  parties  baled  hay 
worth  more  than  $50  is  within  the  statute 
and  void.  Mace  v.  Heath,  30  Neb.  620  (46 
N.  W.  918). 

114.  (1906.)  An  oral  agreement  to  sell 
corporation  stock  Is  void  where  no  part  or 
the  same,  nor  uiy  evidence  of  the  same,  i^ 
delivered  to  the  buyer.  Orr  v.  Hall,  75  Neb. 
648  (106  N.  W.  666). 

115.  (1906.)  An  oral  contract  for  the 
sale  of  goods,  chattels,  or  things  In  action, 
fon  a  price  exceeding  f50,  Is  void,  unless 
some  of  the  goods,  or  evidences  of  some 
of  the  things,  have  been  delivered  to  and 
accepted  by  the  buyer,  or  the  buyer  shall 
have  paid  the  whole  or  some  part  of  the 
purchase  price.  (Comp.  Stats.,  ch.  32,  see. 
9.)  Orr  V.  Hall,  75  Neb.  548  (106  N.  W.  656). 

116.  (1907.)  Where  a  creditor  induces 
his  debtor  to  secure  a  debt  by  a  mortgage 
on  a  stock  of  goods  on  the  faith  of  his  prom- 
ise that  he  wiU  not  permit  a  sale  thereof 
under  foreclosure  at  public  auction  below 
a  certain  price,  and  that.  In  case  such 
amount  is  not  bid,  the  creditor  will  bid  in 
the  stock  and  dispose  of  the  goods  at 
private  sale,  accounting  to  the  debtor  for 
the  surplus  after  the  satisfaction  of  the 
debt,  such  promise  Is  not  a  collateral  under- 
taking, but  a  part  of  the  original  consid- 
eration whereby  the  debtor  was  induced  to 
execute  the  mortgage,  and  is  not  within 
section  9,  chapter  32,  Compiled  Statutes 
1905,  rating  to  the  sale  of  personal  prop- 
erty. Cemjf  V.  Paxton  <£  Oallagher  Co.,  78 
Neb.  134  (110  N.  W.  882). 

Purchase  on  future  contingency. 

117.  (1902.)  A  contract  for  the  purchase 
of  certain  shares  of  stock  in  a  corporation 
and  for  the  repurchase  of  the  same  upon 

the  happening  of  a  certain  event,  where  It 
has  been  fully  performed  by  one  of  the 
parties  thereto,  is  not  within  the  statute 
of  frauds.  Fremont  Carriage  Mfg.  Co.  v. 
ThomMen,  65  Neb.  370  (91  N.  W.  376). 

Part  payment. 

118.  (1902.)  The  payment  of  part  of  the 
purchase  price  to  an  agent  expressly  author- 
ized to  make  a  sale.  Is  sufficient  coiupllance 
with  the  statute  of  frauds;  especially  in 
the  absence  of  any  showing  that  the  seller 
was  prejudiced  by  payment  to  the  agent  in- 
stead of  to  himself.  Jonet  v.  Wattles,  66 
Neb.  533  (92  N.  W.  765). 
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Aeceptence  and  receipt  by  bnyttr. 

119.  (1884.)  Where  a  verbal  order  for 
goods  Is  entire,  tbe  acceptance  of,  a  part  of 

the  goods,  though  shipped  at  a  different  time 
from  tbe  other,  will  make  the  entire  con- 
tract Talid.  Farmer  v.  Oray,  Burt  d  King- 
nan,  16  Neb.  401  (20  N.  W.  276). 

120.  (1891.)  Where  a  buyer  accepts 
grain  irith  knowledge  of  its  quality,  he  Is 
bound  for  the  contract  price,  though  sucb 
contract  was  not  in  writing,  and  though  the 
grain  was  resold  as  damaged  for  less  than 
tialt  cosL  Roman  v.  Breasler.  32  Neb.  240 
(49  N.  W.  368). 

121.  (1893.)  Under  section  9,  chapter 
12.  Compiled  Statutes,  delivery  alone  by 
tbe  seller  is  not  aufficient  to  take  tbe  con- 
tract out  of  tile  statute,  but  there  must 
also  be  a  receipt  and  acceptance  of  tbe 
tbing  sold  by  the  vendee,  to  have  that  ef< 
feet.  Powder  River  Live  Stock  Co.  v.  Lanlt, 
38  Neb.  339  (66  N.  W.  1019). 

122.  (1893.)  Under  section.  9,  chapter  32, 
Compiled  Statutes,  an  oral  contract  for  the 
sale  and  deUvery  Of  personal  property  of 
orer  $60  In  valae,  no  part  of  which  has 
been  accepted  or  received  by  the  buyer,  is 
iDvalid  where  no  part  of  the  purchase  money 
was  paid  at  the  time  tbe  contract  was  en- 
tered into,  and  where  no  note  or  memoran- 
dum  of  the  contract  was  made  in  writing, 
and  subscribed  by  the  party  to  be  charged 
tlierefay.  Powder  River  Live  Stock  Co.  v. 
Lami.  38  Neb.  S39  (56  N.  W.  1019). 

123.  {1897.)  Where  goods  are  packed 
ind  shipped  by  the  seller,  on  an  order  by 
a  traveling  salesman,  and  the  buyer  accepts 
tbe  same  at  the  station  of  his  town,  pays 
both  frei^t  and  drayage,  such  acceptance 
Ib  sucb  as  will  confirm  the  sale,  and  the 
seller  may  recover  the  price.  Riley  v. 
Boncwft'e  Estate,  SI  Neb.  864  (71  N.  W. 
745). 

124.  (1897.)  In  the  case  of  a  sale  of 
goods  where  the  price  Is  960  and  upwards, 
where  there  is  no  note  or  memorandum  in 
Triting  -of  the  sale,  and  where  no  part  of 
the  price  was  paid  at  the  time,  a  subsequent 
acceptance  by  the  vendee  of  tbe  goods  does 
Dot  constitute  a  new  contract  but  merely 
renders  enforceable  the  original  verbal  con- 
tract, and  for  that  purpose  relates  bask  to 
tlie  time  and  place  thereof.  Ritey  v.  Ban- 
cmfrt  Eitate,  51  Neb.  864  (71  N.  W.  745). 

123.  (1902.)  Any  distinct  and  nnam- 
bisnom  act  evidendng  an  intention  by  the 
Idler  to  part  vith  the  poaseaslott  and  an 


intention  on  the  part  of  the  buyer  to  ac- 
quire the  poBsesaion,  accompanied  by  a  tra- 
dition of  the  property  from  the  premises  of 

the  former  or  from  neutral  ground  to  the 
premises  of  tbe  latter,  satisfies  the  statute 
of  frauds  and  suffices  to  transfer  the  title, 
so  that  the  former  may  recover  the  pur- 
chase price,  if  it  remains  unpaid,  and  the 
latter  assnmes  the  risk  of  safe-keeping  and 
may  defend  his  possession  against  all  the 
world.  Oray  v.  Peterson,  64  Neb.  671  (90 
N.  W.  659). 

126.  (1898.)  The  execution  and  delivery 
of  a  chattel  mortgage  on  goods  by  a  vendee 
uhortiy  after  their  receipt  by  htm  are  such 
an  assertion  of  ownership  as  will  constitute 
an  acceptance  of  the  goods.  Wyler,  Acker- 
land  A  Co.  V.  Rothschild  <E  Bros.,  53  Neb. 
566  (74  N.  W.  41). 

127.  (1898.)  A  delivery  of  goods,  under 
a  verbal  contract  of  sale,  to  a  common  car- 
rier for  transportation,  the  receipt  and  ac- 
ceptance of  the  goods  by  the  purchaser  at 
the  place  of  destination,  and  the  payment  of 
the  freight  charges  thereon,  operate  to  take 
the  contract  out  of  the  statute  of  frauds. 
Wyler,  Ackerland  d  Co.  v.  Rothschild  d 
Bros.,  53  Neb.  666  (74  N.  W.  41). 

128.  (1898.)  To  take  an  oral  contract  for 
the  sale  of  personalty  worth  over  $50  out  of 
the  statute,  where  no  part  of  the  purchase 
money  has  been  paid,  delivery  and  accept- 
ance of  some  portion  of  the  property  are 
necessary.  Wyler,  Ackerland  &  Co.  v.  Roth- 
schild d  Bros.,  63  Neb.  666  (74  N.  W.  41). 

VI.  BEQUI8ZTB8    AND  SUTFICZEKCT 
07  WBITINO. 

Soflleiency  in  ganaral. 

129.  (1886.)  Where  In  negotiations  for 
the  sale  and  purchase  of  land  one  party 
sent  a  map  of  the  land  with  a  certain  por- 
tion marked,  and  asked  that  that  part  be 
sold,  being  of  a  stated  acreage,  and  received 
a  reply  that  the  marked  part  contained  more 
than  the  supposed  acreage,  but  that  such  an 
acreage  of  another  portion  would  be  sold, 
there  being  no  memorandum  to  satisfy  the 
statute  of  frauds,  the  contract  Is  not  binding 
on  the  vendor.  Barton  v.  Patrick,  20  Neb. 
664  (31  N.  W.  670). 

130.  131.  (1890.)  An  assignment  of  a 
land-agent  contract  In  blank,  no  assignee  be- 
ing named  therein.  Is  void  under  tbe  statute 
of  frauds.  Folsom  v.  McCague,  29  Neb.  124 
(46  N.  W.  269). 

132.    (1893.)   A    memorandum    of  an 
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agreement  in  the  form  of  a  receipt  which 
describes  the  land  sold,  the  price  and  time 
of  payment,  with  an  admission  of  the  re- 
ceipt of  |26  on  the  contract,  and  duly  signed 
by  the  vendors,  ts  sufficient  under  the  stat- 
ute. QardeU  v.  KloJce,  36  Neb.  493  (64  N. 
W.  834). 

133.  (1899.)  A  contract  tor  the  sale  of 
lands  is  void  unless  the  contract,  or  some 
note  or  memorandum  thereof.  Is  In  writing, 
signed  by  the  owner,  or  his  agent  authorized 
in  writing.  Soward  v.  Moss,  59  Neb.  71  (80 
N.  W.  268). 

134.  (1904.)    Out  statute  of  frauds  does 

not  require  all  the  terms  of  the  contract 
to  be  stated  in  the  written  memorandum 
thereof;  if  the  time  for  consummation  of 'the 
contract  by  executing  the  deed  and  paying 
the  consideration  Is  not  stated,  nor  whether 
securities  are  to  be  given  for  deferred  pay- 
ments. If  any,  these  matters  may  be  shown 
by  parol  evidence.  Ruzicka  v.  Hotovjf,  72 
Neb.  589  (101  N.  W.  328). 

135.  (1905.)  A  writing  that  neither 
names  the  parties  to  a  contract  nor  de- 
scribes them  in  such  a  way  that  they  may 
be  Identified  Is  not  sufficient  as  a  note  or 
memorandum  under  the  statute  of  frauds. 
Frahm  v.  Metcalf,  75  Neb.  241  (106  N.  W. 
227). 

136.  (1907.)  Letters  written  by  the 
holder  of  the  title  ot  a  tract  of  land,  and 
partially  copied  in  the  opinion,  held,  under 
the  circumstances  in  which  they  were  writ- 
ten, to  have  satisfied  the  requirements  of 
the  statute  of  frauds,  and  to  have  authorized 
the  person  to  whom  they  were  addressed  to 
obligate  the  writer  by  a  contract  for  the  sale 
of  the  land.  Harrison  v.  Riee,  78  Neb.  664 
(111  N  W.  594). 

—       Terms  and  conditions. 

137.  (1883.)  A  memorandum  of  a  con- 
tract  for  the  sale  of  land  which  contains 
the  names  of  the  parties,  the  description  of 
the  property,  the  price,  and  refers  to  the 
ten-year  terms  of  the  seller  as  the  terms  of 
sale  is  sufficient.  McWilliams  tt.  Lawless, 
16  Neb.  131  (17  N.  W.  349). 

 Description  of  land. 

138.  (1891.)  B.  contracted  in  writing  to 
convey  real  property  by  the  description  of 
"B.'s  lot  14,  B.  S,  and  tot  11,  B.  2,  Bo^ 
and  HIU's  addition.  Omaha."  Upon  proof  of 
two  additions  known  as  Boggs  and  Hill's, 
one  of  which  vas  known  as  Boggs  and  Hill's 


second  addition,  that  B.  owned  lot  14  In 
block  5,  and  lot  11  In  block  2  In  Boggs  and 
Hill's  second  addition,  but  did  not  own  or 
claim  to  own  any  lots  or  lot  In  the  other 
addition,  held,  that  the  contract  was  not  void 
under  the  statute  of  frauds.  BalUm  v.  Sher- 
wood, 32  Neb.  666  (49  N.  W.  790;  50  N.  W. 
1131). 

139.  (1904.)  A  memorandum  of  a  con- 
tract of  sale  which  falls  to  specify  which 
quarter  of  a  named  section  of  land  Is  In- 
tended, and  states  the  number  of  the  range 
without  specifying  whether  it  is  east  or 
west,  is  not  void  under  the  statute  of  frauds 
for  uncertainty  in  description,  if  the  descrip- 
tion is  otherwise  specific,  and  the  land 
Intended  can  be  Identified  from  the  descrip- 
tion with  the  aid  of  parol  evidence.  /Eusicfea 
17.  Hotovy.  72  Neb.  689  (101  N.  W.  328). 

140.  (1906.)  Where  letters  contain  data 
from  which  a  description  of  the  land  placed 

with  an  agent  for  sale  or  barter  can  be  as- 
certained with  certainty,  the  contract  may 
be  enforced.  HoUiday  v.  McWilliams,  7& 
Neb.  324  (107  N.  W.  578). 

Statement  of  price. . 

141.  (1902.)  A  vendor  authorized  an 
agent  in  writing  to  sell  real  estate,  naming 
In  such  writing  the  price  at  which  the  es- 
tate should  be  sold.  Subsequently  the 
vendor  by  parol  authorized  a  modification  of 
the  price  at  which  the  agent  might  sell. 
Held,  That  as  the  original  contract  would 
have  satisfied  the  requirements  of  section  3, 
chapter  32,  (Compiled  Statutes,  .even  Uiough 
It  had  not  named  the  price  at  which  the 
agent  might  sell,  a  subsequent  parol  modi- 
fication of  that  portion  of  the  contract  did 
not  bring  it  within  the  statute  of  frauds. 
Rank  V.  Oarvey,  66  Neb.  767  (92  N.  W.  1025). 

Sufficiency  of  authority  to  agent  to  selL 

142.  (1904.)  Under  the  provisions  of 
section  74,  chapter  73,  Compiled  Statutes, 
1901,  a  contract  for  the  sale  of  land  between 
the  owner  thereof  and  an  agent  or  broker 
must  be  signed  by  the  owner  and  broker, 
must  contain  a  description  of  the  land,  and 
set  forth  the  amount  of  compensation  the 
agent  Is  to  receive  for  negotiating  a  sale, 
or  it  will  be  void  and  furnish  no  basis  for 
recovery.  Danieison  v.  Ooebel,  71  Neb.  300 
(98  N.  W.  819). 

Deed  before  delivery  as  memorandum. 

143.  (1904.)  A  deed  before  delivery  la 
not  available  as  a  memorandum  of  a  con- 
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tract  of  sale  of  real  estate  under  our  stat- 
ute. Schneider  v.  Vogler,  5  Unof.  246  (97 
N.  W.  1018). 

TsToil  acceptance  of  writing. 

144.  (1903.)  Parol  acceptance  of  an 
offer  In  writing  does  not  constitute  a  con- 
tract in  writing  subscribed  by  both  parties 
within  the  purview  of  section  74,  chapter  73. 
Complied  Statutes.  Spence  d  Apley,  4  Unof. 
3SS  (94  N.  W.  109). 

Delirerj  of  m:emorandam. 

14S  (1888.)  Where  a  parol  contract  for 
the  sale  of  real  estate  Is  made  and  a  deed 
made  and  left  In  the  hands  of  the  grantor's 
agents  to  await  the  arrival  of  the  money  of 
the  grantee,  there  having  been  no  delivery 
of  the  deed,  it  was  not  available  as  a  mem- 
otandam  of  a  contract;  nor  would  a  certain 
moru^ge  and  notes  executed  by  the  grantee, 
bat  not  delivered,  constitute  part  of  sudi 
memorandum.  Wier  v.  Batdorf,  24  Neb.  83 
(37  N.  W.  22). 

Sepaxate  wrltingB. 

146.  (1SS4.)  A  letter  from  plaintiff  aslE- 
ing  defendant  at  what  price  he  would  sell 
certain  land,  to  which  defendant  responded: 
"1  am  willing  to  sell  the  lands  for  what 
money  I  have  paid  out  on  the  same,  or  I  will 
take  $2^50  and  give  a  quitclaim  deed  for 
all  my  title  and  interest  In  said  lands.  If 
the  terms  suit  you  you  make  out  such 
papers  as  will  be  required  and  send  them  to 
me  for  signature,"  in  reply  to  which  plaintiff 
wrote  accepting  the  terms  and  enclosing  a 
qnitelaim  deed  for  signature,  constitutes  a 
atiffldntt  memorandum  of  the  contract. 
Tiad^ttett  v.  Perky.  16  Neb.  284  (20  N.  W. 
301). 

UT.  (1893.)  The  written  memorandum 
required  by  section  9  of  our  statute  of  frauds 
(cb.  32,  Comp.  Stats.)  may  be  made  out  by 
cmnectlng  two  or  more  separate  papers, 
sacb  aa  the  written  correspondence  between 
the  parties.  It  is  not  essential  in  such  case 
that  each-  paper  be  signed  by  the  party 
wngbt  to  be  charged,  provided  those  not 
ihos  signed  are  referred  to  wltb  reasonable 
certainty  In  those  which  are  signed.  Fowler 
Blnator  Co.  v,  Cottrelh  38  Neb.  512  (57  N. 
W.  19). 

148.  (1904.)  Wliere  the  owner  by  letter 
aatboilzed  an  i^ent  to  make  a  sale  of  a 
certain  tract  of  land  and  offered  a  specified 
commission  for  doing  so,  and  the  agent  by 
letter  notified  the  owner  that  he  was  at- 
tempting to  make  the  sale  In  the  manner 


suggested  by  the  owner,  uid  named  a  pro- 
spective purchaser  to  whom  the  land  was 
finally  sold  in  the  manner  agreed  upon  be- 
tween the  owner  and  agent,  such  a  contract 
in  writing  as  Is  required  by  section  74  of 
chapter  73,  Compiled  Statutes,  Is  created. 
Bradley  <£  Co.  v.  Bower,  6  Unof.  542  (99  N. 
W.  490). 

148a.  (1908.)  If  a  contract  for  the  sale 
and  purchase  of  real  estate  can  be  ascer- 
tained from  the  entire  correspondence  be- 
tween the  parties,  together  with  an  abstract 
of  title  containing  the  description  of  the 
premises  transmitted  for  inspection  to  the 
vendee  and  referred  to  in  the  correspond- 
ence, this  will  be  a  sufficient  memorandum 
In  writing  to  satisfy  the  statute  of  frauds. 
Heenan  <E  Finlen  v.  Parmele,  80  Neb.  &14 
(118  N.  W.  324). 

149.  (1904.)  It  is  not  necessary  that  a 
memorandum,  signed  by  the  grantor,  suf- 
ficient to  evidence  a  sale  of  real  estate, 
should  all  be  contained  In  a  single  letter  or 
communication;  but  If  the  contract  can  be 
ascertained  from  the  entire  correspondence 
between  the  parties,  or  from  two  or  more 
separate  papers  referring  manifestly  to  the 
same  subject,  without  the  aid  of  oral  evi- 
dence. It  will  be  a  sufllctent  memorandum 
within  the  meaning  of  the  statute  of  frauds. 
Collyer  v.  Davit,  72  Neb.  887  (101  N.  W. 
1001), 

Signature  of  memorandum. 

150.  (1882.)  The  statute  of  frauds  only 
requires  the  vendor  to  sign  the  contract,  or 
memorandum  thereof,  for  the  sale  of  lands. 
OorfreK  t>.  Stafford,  12  Neb.  S46  (11  N.  W. 
732;  42  Am.  Rep.  767). 

151.  (1881.)  The  statute  of  frauds  only 
requires  the  vendor  to  sign  the  contract 
or  memorandum  thereof,  for  the  sale  of 
of  lands.  Oartrell  v.  Stafford,  12  Neb.  545 
(11  N.  W.  732);  (1891)  Ballou  v.  Shertcood. 
32  Neb.  666  (49  N.  W.  790;  50  N.  W.  1131). 

152.  (1 893.)  Prior  to  the  statute  of 
frauds  a  parol  contract  for  the  sale  of  land 
with  delivery  of  possession  was  valid.  The 
statute  has  merely  changed  the  common 
law  so  that  the  party  to  be  charged — ordi- 
narily the  vendor— need  sign  the  memoran- 
dum. The  vendee  accepting  the  same  Is 
bound  as  at  common  law.  Qardela  v.  Kloke, 
36  Neb.  493  (54  N.  W.  834). 

■  ——By  agent. 

153.  (1883.)  Where  an  agent  Is  author 
ized  to  make  land  contracts  In  his  own  name 
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v.iA  bind  his  principal,  a  memoraadum 
-  :gned  In  the  name  of  such  agent  by  one 

duly  authorized  Is  sufflclent.  McWiUiams  v. 
Lawless,  16  Neb.  131  (17  N.  W.  349). 

154.  (1902.)  Written  authority  to  an 
agent  to  effect  a  sale  of  corporate  stock,  Is 
sufficient  to  authorize  him  to  subscribe  the 

raemorandum  required  by  the  statute  of 
frauds.  Jones  v.  Watties,  66  Neb.  633  (92  N. 
\V.  765). 

th.  opebatiok  aks  effect  ot 

STATUTE. 
Object  and  nature  of  statute. 

156.  (1879.)  The  object  of  the  ninth  sec* 
tlon  of  our  statute  of  frauds,  which  is  sub- 
stantially the  same  as  section  17  of  the 
English  statute.  Is  not  to  avoid  sales  of  prop- 
erty, satisfactory  to  the  parties  to  them, 
but  is  merely  to  enable  parties  to  such  con- 
tracts. In  case  of  dispute  and  litigation,  to 
properly  protect  themselves  by  insisting 
upon  certain  specified  modes  of  proof  in 
order  to  enforce  them.  Eiselev  v.  Malchoto, 
9  Neb.  174  (2  N.  W.  372). 

156.  (1897.)  The  object  of  the  statute  of 
frauds  Is  to  prevent  frauds  and  perjuries, 
and  while  certain  contracts  are  by  the  terms 
of  the  statute  declared  void,  the  uniform 
construction  placed  upon  the  statute  by  the 
courts  renders  such  contracts  not  void,  but 
merely  unenforceable  for  want  of  the  evi- 
dence which  the  statute  requires.  Rilev  v. 
Bancroft'9  Estate,  51  Neb.  864  (71  N.  W. 
745). 

Contracts  for  sale  of  land. 

157.  (1883.)    The  statute  of  frauds  rela^ 

tlve  to  the  sale  of  land  win  not  enable  one 
who  has  accepted  a  conveyance  of  rea!  es- 
tate to  escape  paying  for  It  simply  bcause 
the  contract  of  purchase  was  not  in  writing. 
Galley  v.  Oalleif.  14  Neb.  174  (16  N.  W.  318). 

158.  (1897.)  The  statute  ot  frauds  rela- 
tive to  the  sale  of  lands  will  not  enable 
one  who  has  obtained  the  title  and  posses- 
sion of  real  property  to  avoid  making 
payment  therefor  merely  because  there  had 
been  no  formal  acceptance  in  writing  of  the 
original  written  offer  of  the  purchaser; 
Grifflth  V.  Thompson,  60  Neb.  424  (69  N.  W. 
946). 

159.  (1898.)  A  court  of  equity  cannot 
fdve  effect  to  an  oral  contract  declared  void 
by  the  statute  of  frands,  under  pretense  of 
aiding  an  Imperfect  attempt  to  execute  a 
contract.    Bloomfield  State  Bank  v.  MiUer, 


66  Neb.  24.3  (76  N.  W.  669;  70  Am.  St.  Rep. 
381;  44  L.  R.  A.  887). 

160.  (1898.)  The  exception  of  the  stat- 
ute of  frauds  with  regard  ,to  estates  arising 
by  act  or  operation  of  taw  does  not  embrace 
cases  where  the  creation  of  the  estate  de- 
pends solely  on  the  Intention  of  parties  to  a 
contract,  Bloomfield  State  Bank  v.  Miller, 
55  Neb.  243  (75  N.  W.  569;  70  Am.  St.  Rep. 
381;  44  L.  R.  A.  387). 

Effect  of  performance. 

161.  (1882.)  A  and  B  being  InsojTent 
made  an  assignment  of  all  their  property 
for  the  benefit  of  their  creditors.  C,  a 
banker,  then  stated  to  them  that  it  they 
would  furnish  him  the  name,  address,  and 
amount  owing  to  each  creditor  and  aid  him 
in  buying  up  the  claims,  he  wonid  purchase 
the  same  and  accept  the  assigned  estate  In 
full  f^tlsfactlon  thereof.  Held,  In  an  action 
to  recover  the  difference  between  the 
amount  paid  by  the  estate  and  the  face 
value  of  the  claims,  that  the  contract, 
though  verbal,  being  completed,  was  not 
void,  by  the  statute  of  frauds.  Wilson  v. 
Moore,  13  Neb.  240  (13  N.  W.  217). 

162.  (1896.)  Where  one  of  two  adjoin- 
ing proprietors  was  about  to  build  upon  his 
land  and  at  the  request  of  the  other  con- 
structed a  party  wall  situated  half  on  the 
land  of  each,  and  the  other  after  the  comple- 
tion of  the  wall  promised  to  pay  one-half 
the  cost  thereof,  the  case  is  not  within  the 
statute  of  frauds  and  a  recovery  can  be  had 
upon  the  promise  to  pay.  Stttht  v.  Stoeety, 
48  Neb.  767  (67  N.  W.  748). 

163.  (1896.)  Where  a  past  consideration 
for  a  promise  was  performed  In  pursuance 
of  a  previous  request,  the  previous  request, 
the  performance  of  the  consideration,  and 
the  subsequent  promise  constitute  a  single 
contract,  and  where  it  would  othorwlae  be 
within  the  statute  of  frauds,  the  perform- 
ance by  one  party,  although  preceding  the 
promise,  may  be  sufficient  to  take  the  case 
out  of  the  statute.  Stuht  v.  Sweesy,  48 
Neb.  767  (67  N.  W.  748).  • 

164.  (1896.)  A  court  of  equity  will  give 
elfect  to  a  parol  grant  of  an  easement  where 
there  has  been  a  valid  consideration,  where 
the  grant  is  certain  In  Itfi  terms,  and  where 
there  has  been  such  a  performance  on  the 
part  of  the  grantee  as  would,  in  the  case  of 
a  contract  for  the  sale  ot  the  fee,  take  the 
case  out  of  the  statute  of  frauds:  Oilmore 
V.  Armstrong,  48  Neb.  92  (66  N.  W.  998). 


Digitized  by 


{165 


FRAUDS.  STATUTE  OF. 


S  175 


166.  (1901.)  An  agreement  which  has 
been  perfonned  1b  not  within  the  statute  of 
frandb.  Milner  v.  Harrit,  1  UnoC.  584  (96 
N.  W.  682). 

166.  (1902.)  Where  the  contract  Is  one 
required  to  be  In  writing  by  the  statute  of 
frauds,  there  must  be  consideration  for  a 
psrol  modification  bjr  waiving  some  of  its 
nqulrements.  or  else  such  new  agreement 
must  be  executed.  In  such  case.  If  the  terms 
of  the  new  agreement  have  been  fully  car- 
ried oat,  tbe  original  obligation  Is  dla- 
ctiarged,  though  there  was  no  additional 
consideration.  Bowman  v.  Wrtffht,  66  Neb. 
661  (91  N.  W.  580). 

167.  (1905.)  A  subsequent  oral  contract, 
superseding  or  modifying  one  which  the 
ststDte  of  frauds  requires  to  be  In  writing, 
will  be  upheld,  if  executed.  Lucat  v.  County 
R&mHer  of  Cms  Oountjf,  75  Neb.  361  (106 
N.  W.  217). 

168.  (1906.)  While  not  determining 
whether  a  parol  contract  for  the  formation 
of  a  partnership  to  deal  In  land  Is  within 
the  statute  of  frauds  and  enforceable  to  the 
fxtent  of  allowing  one  of  the  parties  to 
lasert  an  interest  in  the  land  which  was 
purchased  under  the  agreement  and  tbe  title 
taken  in  the  Individual  name  of  one  of  the 
partners,  it  Is  held  that,  when  the  agree- 
ment is  fully  performed  by  a  sale  of  the 
land,  an  action  may  be  maintained  agiUnat 
the  partner  who  held  title  for  an  account* 
log  for  the  profits  realized.  Norton  v. 
BHni,  75  Neh.  566  (106  N.  W.  668).  [Over- 
niled.   75  Neb.  575.] 

16Sa.  (1907.)  Where  an  oral  contract 
hu  leen  fnlly  performed  by  the  parties,  or 
t7  one  of  tbem.  It  is  not  void  under  our 
atatnte  of  frauds,  even  though  incidental 
matters  growing  out  of  the  contract,  such  as 
a  division  of  profits,  may  be  required  by  Its 
terms  for  a  seizes  of  years.  PJatte  County 
IniepenOent  Telephone  Co.  v.  Leigh  Inde- 
foiient  Telephone  Co.,  80  Neb.  46  (116  N. 
W.  511). 

169.  (1906.)  The  law  Is  well  settled  that 
s  contract  within  the  statute  of  frauds,  while 
executory,  U  not  objectionable  to  the  statute, 
bat  will  be  enforced  when  completely  eze- 
cnted.  Norton  v.  Brink,  76  Neb.  666  (106 
N.  W.  868). 

169a.  (1907.)  The  law  is  well  settled  In 
this  state  that  an  oral  agreement  to  convey 
real  ert&te  will  be  specifically  enforced  where 
the  evidence  of  such  agreement  Is  clear  and 
tttlBfactory,  and  the  plaintiff  has  fully  pei^ 


formed  on  his  part  Harrison  v.  Barrlsin, 
80  Neb.  103  (113  N.  W.  1042). 

^provements. 

170.  (1902.)  A  party  who  has  contracted 
to  sell  real  property  will  not  be  permitted 
to  avail  himself  of  the  statute  of  frauds 
where  Improvements  tar  exceeding  the  value 
of  the  land  were  made  with  his  -knowledge 
and  participation  and  Id  reliance  on  tbe 
contract,  although  be  did  not  at  the  time 
have  title  to  or  possession  of  the  property 
he  contracted  to  sell  and  on  which  the  Im- 
provements were  made.  Coleridge  Creamery 
Co.  V.  Jenhine.  66  Neb.  129  (92  N.  W.  123). 

171.  (1903.)  Part  performance  of  such 
a  character  that  the  court  cannot  restore 
the  promisee  to  the  situation  In  which  he 
was  when  the  agreement  to  devise  land  was 
made,  or  compensate  him  In  damages.  Is 
sufficient  to  take  the  case  out  of  the  statute 
of  frauds,  Be»t  v.  Oralapp,  69  Neb.  811  (96 
N.  W.  641.) 

Persons  to  whom  statute  available. 

172.  (1880.)  The  defeuM  given  by  the 
ninth  section  of  the  statute  of  frauds  Is  per- 
sonal, and  can  not  be  Interposed  by  strangers 
to  tbe  agreement.  Richards  v.  Cunningham, 
10  Neb.  417  (6  N.  W.  475). 

173.  (1881.)  Tbe  statute  of  frauds  does 
not  render  a  contract  void,  but  voidable  at 
the  option  of  either  party,  and  a  creditor  of 
the  contracting  party  cannot  raise  the  ques- 
tion. Creswell  v.  McCaig,  11  Neb.  222  (9 
N.  W.  52). 

173a.  (1907.)  When  a  vendor  of  chattels 
by  a  contract  voidable  by  tbe  statute  of 
frauds  makes  a  subsequent  valid  sale  or 
pledge  and  delivery  of  the  same  chattels 
to  a  third  person,  he  thereby  repudiates  and 
avoids  the  former  contract,  and  the  subse- 
quent purchaser  may  Invoke  the  statute  for 
his  own  protection.  First  Nat.  Bank  v.  Blair 
State  Bank,  80  Neb.  400  (114  N.  W.  409). 

174.  (1886.)  While  the  statute  of  frauds 
la  so  far  personal  that  no  one  but  the  par- 
ties can  In  the  first  Instance  interpose  It, 
yet  when  one  of  the  parties  conveys  real 
estate  absolutely  by  warranty  deed,  and 
thereby  disaffirms  the  contract,  his  grantee 
may  plead  the  facts  as  a  defense.  Hansen 
V.  BertheUen,  19  Neb.  433  (27  N.  W.  423). 

vm.  FLEAsnro,  bv^encb,  tbiai. 

AND  BEVIBV. 

Petition. 

175.  (1884.)  A  peUtlon  which  alleges 
that  plaintiff  wrote  to  defendant  asking  at 
what  price  be  would  sell  certain  land,  and 
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which  sets  oot  a  copy  of  detendaat's  reply 
In  which  he  offered  to  sell,  wid  alleges  that 
plaintiff  in  response  thereto  wrote  to  de- 
fendant accepting  the  terms,  sufficiently  al- 
leges the  memoranda  taking  the  contract  out 
of  the  statute  of  frauds.  Vindguest  v.  Perky, 
16  Neb.  284  <20  N.  W.  301). 

176.  (1886.)  Where  the  defendant  in  his 
answer  admits  substantially  the  contract  set 
out  in  the  petition,  but  alleges  that  the  plaln- 
tirr  has  violated  its  provisions,  and  there  is 
no  plea  of  the  statute  of  frauds,  the  statute 
will  be  considered  u  waived.  Connor  v. 
Hingtgen,  19  Neb.  472  (27  N.  W.  443). 

177.  (1893.)  In  an  action  on  a  contract 
governed  by  that  section  of  the  statute  of 
frauds  which  requires  acceptance,  a  petition 
which  merely  all^s  delivery  is  demurrable, 
and  the  defect  Is  not  waived  by  answering 
to  the  merits  but  is  raised  by  a  general  de- 
nial. Powder  River  Live  Stock  Co.  v.  Lamb, 
38  Neb.  339  (56  N.  W.  1019). 

178.  (1893.)  A  petition  alleging  an 
agreement  within  the  statute  of  frauds,  but 
not  alleging  that  such  agreement  was  In 
writing,  is  sufficient  after  judgment.  Schmid 
V.  Schmid,  37  Neb.  629  (56  N.  W.  297). 

179.  (1896.)  It  is  not  necessary  that  the 
existence  of  a  parol  contract  be  denied  in 
pleading.  In  order  to  render  the  defense  of 
the  statute  of  frauds  available,  but  the 
pleader  may  admit  the  contract  and  yet 
plead  and  Insist  upon  the  statute  and  its 
application  thereto.  Thomas  v.  Churchill,  4S 
Neb.  266  (67  N.  W.  182). 

180.  (1899.)  In  a  suit  to  recover  the 
purchase  price  of  real  estate,  alleged  to  have 
been  sold  and  conveyed  by  the  plaintiff  to 
the  defendant,  it  Is  not  essential  that  the 
petition  should  allege  that  the  contract  of 
sale  was  In  writing.  Sowarda  v.  Mom,  58 
Neb.  119  (78  N.  W.  373). 

Issues  and  proof. 

181.  (1903.)  The  objection  that  a  con- 
tract sued  upon  la  void  under  the  statute 
of  frauds  because  not  In  writing,  may  be 
a'  alled  of  by  a  general  denial  In  the  answer. 
Riiff  V.  Riibe,  68  Neb.  643  (94  N.  W.  617). 

182.  (1893.)  Under  a  general  denial  of 
the  allegations  In  a  petition  upon  a  parol 
agreement  for  the  sale  and  delivery  of  per- 
sonal property,  void  under  the  statute,  the 
t'lefendant  may  avail  himself  of  the  defense 
that  such  agreement  Is  Invalid  under  the 
statute  of  frauds.  Powder  River  Live  Stock 
Co.  V.  Lamb,  38  Neb.  339  (56  N.  W.  1019). 


Waiver  by  failure  to  object  to  eridenee. 

183.  (1896.)  The  failuK  to  object,  on  a 
trial,  to  the  Introduction  of  evidence  of  a 
parol  agreement  to  reconvey  real  estate  will 
not  amount,  under  the  practice  of  this  state, 
to  a  waiver  of  the  right  to  invoke  the  statute 
of  frauds  aa  to  such  agreement  where  the 
statute  has  been  properly  pleaded  as  a  de- 
fense. Thonuu  V.  Churchill,  48  Neb.  266  (  67 
N.  W.  182). 

184.  (1902.)  Whether  a  defendant  who 
has  not  pleaded  the  statute  and  permits  evi- 
dence of  an  oral  agreement  employing  an 
agent  to  sell  land  to  be  introduced  without 
objection  does  not  thereby  waive  the  pro- 
visions of  section  74.  chapter  73,  Compiled 
Statutes,  quare.  Dillon  v.  Watson,  3  Unof. 
530  (92  N.  W.  166). 

Evidence  admissible. 

186.  (1878.)  Parol  testimony  Is  not  ad- 
missible to  prove  the  surrender  of  leased 
premises.  Under  the  statute  of  frauds,  auch 
surrender  can  only  be  done  by  some  note  or 
memorandum  In  writing,  aubscribed  by  the 
party  surrendering  the  same.  Kittle  v.  St. 
John.  7  Neb.  73. 

186.  (1891.)  Parol  evidence  Is  admis- 
sible to  prove  the  ownership  of  a  party  named 
in  a  memorandum  to  the  lots  answering  the 
general  description  in  the  contract.  Ballou 
V.  Sherwood.  32  Neb.  666  (49  N.  W.  790;  60 
N.  W.  1131). 

187.  (1893.)  When  several  aeinrate  pa- 
pers are  relleij  on  to  furnish  the  necessary 
written  memorandum  the  relations  to  each 
other  of  the  documents  relied  upon  to  sat- 
isfy the  requirement  of  the  statute  must  ap- 
pear on  their  face  and  cannot  be  established 
by  parol  evidence.  Fowler  Elevator  v.  Cot' 
trell,  38  Neb.  512  (57  N.  W.  19). 

188.  (1902.)  The  statute  of  frauds  fur- 
nishes no  objection  to  proof  of  a  completed 
transfer  of  an  Interest  In  land,  where  the 
enly  question  Is  the  recovery  of  Its  consid- 
eration. Show  V.  Locke,  3  Unof.  176  (91 
N.  W.  204). 

189.  (1904.)  A  written  memorandum, 
algued  by  the  party  making  the  lease  for  a 
leasehold  contract  of  more  than  one  year,  is 
competent  evidence  of  a  valid  contract,  when 
such  written  offer  has  been  accepted  by  the 
lessor.  Butterfteld  v.  Commercial  Cattle  Co., 
72  Neb.  605  (101  N.  W.  250). 

190.  (1904.)  While  an  undelivered  deed 
properly  executed  and  placed  in  the  hands 
of  a  vendor's  agent  ia  not,  standing  alone. 
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I  195 


a  sufficient  vrltten  memorandnm  to  evidence 
a  contract  of  sale  of  real  estatp.  yet  It  does 
not  follow  tbat  such  undelivered  deed,  Bub- 
mitted  to  the  grrantee  for  Inspection,  may 
not  be  considered  tor  the  purpose  of  aiding 
an  Impt-rfect  description  In  another  written 
memorandum  signed  by  the  vendor.  Collyer 
V.  Davis,  72  Neb.  887  (101  N.  W.  1001). 

190a.  (1907.)  Where  the  acts  performed 
by  the  plaintiff  tend  to  show,  not  only  that 
there  was  an  agreement,  but  also  throw 
some  li^t  on  the  nature  of  that  agreement, 
the  evidence  cannot  be  said  to  rest  wholly 
in  parol,  the  parol  evidence  being  auxiliary 
to  the  proof  afforded  by  the  case  itself.  Har- 
rison V.  Harrison,  80  Neb.  103  (113  N.  W. 
1042). 

191.  (1906.)  The  written  contract  re- 
quired by  section  74,  chapter  73,  Compiled 
Statutes  1905,  may  be  evidenced  by  letters 
pasatng  between  the  parties.  HoUiday  v. 
McWilliam*,  76  Neb.  324  (107  N.  W.  578). 

Sufficiency  of  evidence. 

192.  (1904.)  Evidence  examined,  and 
held  to  show  a  sufficient  memorandum  In 
writing  signed  by  the  vendor  to  take  a  con- 


tract of  sale  of  real  estate  without  the  ban 
of  the  statute  of  frauds.  Collyer  v.  Davia. 
72  Deb.  887  (101  N.  W.  1001). 

193.  (1906.)  Evidence  in  an  action,  by 
one  holding  as  tenant,  for  specific  perform- 
ance of  a  contract  of  purchase,  held  Insuf- 
flclent  to  show  part  performance  necessary 
to  take  the  contract  out  of  the  statute  of 
frauds.  8te{rer  v.  Koach.  77  Neb.  147  (108 
N.  W.  165). 

Instructions. 

194.  (1894.)    Instruction,  in  an  action  on 

a  promise  by  a  mortgagee  of  cattle  to  see 
a  lienor  paid  for  the  keep  of  the  cattle  ff 
he  will  release  them,  defended  on  the  ground 
as  void  as  within  the  statute  of  frauds, 
properly  given  and  refused.  Joseph  v.  rrnith, 
39  Neb.  259  (57  N.  W.  1012;  42  Am.  St. 
Rep.  571). 

195.  (1903.)  In  an  action  to  recover  for 
personal  services  under  a  contract  void  be- 
cause not  in  writing  and  not  to  be  performed 
within  one  year,  it  is  error  to  instruct  the 
jury  that  the  wage  agreed  upon  by  the  void 
contract  may  be  regarded  as  establishing  the 
rate  of  the  plaintiff's  compensation.  Riiff 
V.  Riihe.  68  Neb.  543  (94  N.  W.  517). 


FRAUDULENT  CONVEYANCES. 

ANALYSIS. 

I.  TBANSFESS  AKD  TBAKSACTIONS  INVAUD. 
(▲>  Nature  and  form  of  transaction. 
Statutory  provisions,  Si  1,  S. 
Bight  to  dispose  ot  pn^terty  in  general,  I  {3-7. 
Uortgage  as  absolute  deed,  fi  8. 
Conveyances  In  trust,  t(0-ll. 
Confession  of  judgment,  12-10. 
Transfers  as  security,      17, 18. 
Insurance  policy,  li  18-22. 
Oral  lien,  S  23. 

Beaerration  of  sorplns,  H  84-26. 
(B)  Property  and  rights  transferred. 

Perishable  property,  S  27. 

Earnings  of  minor  child,  1 28. 

Exempt  property  in  general,  H  28-81. 

 Homesteads,  |«  32-36. 

ZnsolTeney  of  grantor. 

As  evidence      fraud,  IS  37-42. 
(S)  Consideration. 

Adequacy  of  consideration,  H  43-47. 

Payment  of  antecedent  debt,  §  48. 

Beeurlty  for  debt  not  due,  SI  49-51. 

ExoeasiTe  security,  SS  62-69. 

Vtttun  ad-nuuNB,  S  66. 
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future  servlceB,  |  67. 
Parol  trust,  f  68. 

Tranaactioiui  between  husband  and  wife,  ||  69-71. 
Gifts  to  members  of  family,  $$  72,  73. 
Promise  of  future  care  and  support,  f  74. 
Belinquishment  of  land  entry,  §  75. 
^>  Confidential  relations  of  parties. 

■  Element  or  evidence  of  fraud,  S  76. 
Pamlly  relations  in  penratd,  H  77-83. 
Parent  and  child.  Sfi  84-04. 
Husband  and  wife. 
 In  general,  8S  95-111. 

—  Particular  cases,  §1112-119. 

 Conveyance  from  third  person,  ||  lSO-188. 

Guardian  and  ward,  §  123. 
(S)  Preferrace  of  creditors. 

Element  or  eridenee  of  fraud,  ii  124-128. 

Bight  to  prefer  creditor,  SS  129-134. 

 Partnership,  §S  135,  136. 

 Corporations,  §§137-141. 

Payment  or  satisfaction  of  debt,  §{  142-162. 

Uortgago  as  security,  §{  153-163. 

Fr^erence  of  relatives  in  general,  O  164-166. 
(G)  Retention  of  possession  or  apparent  title  by  grantor. 

Element  or  evidence  of  fraud,  §}  167-178. 

Necessity  of  change  of  possession,  §§  179-186. 

Retention  of  power  of  sale,  §§  187-192. 

Transfer  subject  to  direction  of  mortgagor,  ||  198-804. 

Suffloitticy  of  transfer  of  possession. 

 ^mediate  delivery,  {808. 

Possession  by  agent,  8S  206,207. 

—  -  Possession  by  vendor  as  lessee,  §  206. 
 Effect  of  good  faith,  §  200. 

Failure  to  record  or  file  instrument. 


(H)  Knowledge  and  intent  of  grantee. 

NeceEEity  of  participation  of  fraudulent  intent,  f  §  237-243. 
Knowledge  or  notice  of  fraudulent  Intent. 

 In  general,  §§244-248. 

 Effect  of  good  ffith,  S§  249-253. 

 Operation  fnd  effect,  IS  854-268. 

Payment  of  consideration  after  notice  of  fraud,  {|  jS63-866w 

n.  BIGHTS  AND  LIABILITIES  OP  PABTIES  AND  PUBCHA8SB8. 


Validity  as  between  original  parties,  fS  267-269. 
Bights  and  liabilities  of  grantee  as  against  creditors,  IS  870-880. 
Grantee  as  trustee  for  creditors,  SI  281, 888. 

 Extent  of  liabiUty  of  grantee,  8  §883-898. 

Bight  to  personal  judgment  against  grantee,  S8  893, 894. 
Bight  of  grantee  to  mortgaged  property,  S  205. 
Bights  and  liabilities  as  to  purchasers  from  grantee,  St  896-301. 
Bona  flde  purchasers  in  general,  S§  302-310. 


m.  BEMEDIES  OF  CBEDITOBS  AND  PITBCHASEBS. 

(A)  Persons  entitled  to  assert  invalidity,  and  remedies. 


Statutory  provisions,  SS  311, 312. 

Bight  of  creditor  to  seise  property  in  hands  of  parchasvr,  I  SIS. 


In  general,  §§210-218. 
Deed,  §S  213-216. 
Kortgage,  SI  217-836. 
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Fre-existtxisf  creditors  in  general,  ||314-3d3. 
Judgment  creditors,  324-326. 
Attaching  creditors,  ||  387-389. 
Assignee  in  bankmptcy,  |{  330,331. 
Administrator  or  execntor,  $  832. 
Qiantor  or  his  assignees,  fi  333. 
Subsequent  creditors,  S§334-336b 
Subsequent  purchasers,  (§337-339. 
EMoppel,  S  9  340-348. 

Batiiteatlon  of  fraudulent  transactioni,  1 343. 
(B)  Bight  of  action  to  set  aside  conveTance,  and  defenses. 

Nature  of  action,  H  344-347. 

Effect  of  discharge  of  debtor  in  bankruptcy,  S 1348,349. 
Action  against  executor,  {  850^ 
Defenses,  11351-354. 
Conditions  precedent,  H  365-357. 

Sight  to  levy  szecution  against  property,  ({  868,  869. 
Quieting  title  by  attachment  creditor,  {  36a 
Enjoining  sale  of  property,  1 361. 
Jurisdiction  and  limitations. 
JnriKlietlon  of  property,  1 368. 
Venae,  |i  363, 364. 

Accrual  of  causa  of  action,  ({  365-874. 

Time  to  sue  and  limitations  In  general,  ||  375-379. 

 Tolling  of  statutes,  SS  380-382. 

{p)  Parties  and  process. 

ParUsB,  11383-385. 

Process,  1386. 
(B)  Pleading. 

Petition  or  bUl,  H  387-366. 

Answer,      397,  308. 

Amendment,  1 399. 

Issues,  11400,401. 
Evidence. 

Presumptions. 

■         In  general,  {  402. 

— ^Betention  of  possession  by  grantor,  11403-406. 

— ^— Transacttons  betwvan  husband  and  vlf^  11407-408. 

Burden  of  proof. 

 In  general,  SS  409-411. 

 Intent  of  grantee,  SS  412,  413. 

 Intention  of  grantor  to  defraud,  SS  414, 416. 

-  -  —  Preference  of  creditor,  S  416. 

Betention  of  possession,  SS  417-^1. 
——^Transactions  between  husband  and  wlfe^^  SS  488-481. 

Transactions  between  parent  and  child,  SS438-436w 
—^—Transactions  betwen  relattves,  IS 437-447. 

 Consideration,  SS  448, 449. 

AdmissibiUty. 

In  general,  SS  460-454. 
— •InaolTeney  of  grantor,  S455. 

-  Failure  to  record  instrument,  S  466. 

 Kotes  and  mortgages,  SS  467,  458. 

 Knowledge  or  intent  to  defrand,  SS  450-461. 

-  ■  —  Books  of  account,  S  462. 

-  '  Conversations  In  negotiating  transactions,  §  463. 
 Consideration,  and  v%lue  of  proparty,  SI  404-468. 
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 Parol  evidence  In  general,  51467-469. 

— —  DeclcrationB  and  statements  of  grantor,  H  470-481. 

 Collateral  and  other  tranaactlone,  §{48^-486. 

Weight  and  sufficiency. 

 -In  general,  SS 487-494. 

 Intent  to  defraud,  fS  495-605. 

 Retention  of  control  Of  property,  ||  S06,  607. 

—  Good  faith  of  purchaser  or  mortgagee,  $11508-618. 
 Consideration,  H  519-531. 

•——Transactions  between  husband  and  wife,  H  632-642. 
——Transactions  between  parent  and  chlld^  S|  643-565. 
^— TransactlonB  between  relatives,  99  656-669. 

—  —  Preference  of  creditors,  {  680. 

 Existing  and  subsequent  debt,  S9  561,  662. 

(O)  TriaL 

Duty  of  court,  SS  663, 664. 
Questions  for  Jury. 

 In  general,  §S  665-575. 

 Preference  of  creditors,  $S  576-580. 

 Retention  of  possession  by  grantor,  S  681. 

 Failure  to  record  instrument,  S  682. 

Directing  verdict,  S§  &83,  584. 
Instructions. 

 In  general,  SS  686-501. 

^——Preferences,  $$502-495. 

 Presumption  of  fraud  for  failure  to  designate  goods  to  oAcsr,  |  696. 

 Consideration,  $$597,  598. 

 Retention  of  possession,  $$600,  601. 

 Transactions  between  parent  and  child,  $$602,603. 

 Transactions  between  relatives^  SS  604, 605. 

 Transactions  between  husband  and  wife,  SS  606, 607. 

(H)  Judgment,  execution,  and  review. 
Judgment,  $5  608-610. 
Execution,  $$611, 611a. 
Review,  $$612-614. 


CbOSS-ReFEBEN  CES. 

Fraud  In  assignment  for  benefit  of  cred- 
itors, see  Aaaignments  for  Benefit  of  Cred- 
itors, SS  57-72. 

Rights  of  creditors  of  mortgagor  of  chat- 
tels, see  Chattel  Mortgages.  SS  212-236. 

Effect  of  settlement  of,  right  to  object  In 
action  thereon,  see  Compromise  and  Settle- 
ment, $  22a. 

Exempt  property  as  subject  to,  see  Exemp- 
tion, SS  67-60. 

As  to  homesteads,  see  Hometteada. 

Property  held  in  trust  under  family  agree- 
ment, see  Trusts,  SS  28-32. 

Conveyances  in  general,  see  Vendor  and 

Purchaser. 

Extent  of  cross-examination  of  witnesses. 
Bee  Witne««e«,  SS  228-233. 


I.  TRANSPEBS    AST}  TRANSACTIONS 
INVALID. 

A.  Nature  and  Form  of  Transaction. 
Statutory  provisions. 

1.  (1880.)  The  act  to  prevent  Uie  fraud- 
ulent conveyance  of  personal  proper^  ap- 
proved February  19,  1877,  does  not  apply  to 
contracts  entered  into  before  the  act  took 
effect.  Blunk  v.  Kelley,  9  Neb.  441  (4  N. 
W.  57). 

2.  (1887.)  The  subject  of  section  28, 
chapter  32.  Compiled  Statutes,  being  chap- 
ter 46,  laws  1883,  in  so  far  as  It  prohibits 
the  fraudulent  sale,  transfer,  secretion,  in- 
curabrancp.  or  disposal  of  property  with  the 
Intent  to  defraud  creditors,  Is  sufficiently  ex- 
pressed In  its  title,  "An  act  to  prohibit  the 
fraudulent  transfer  of  property,"  and  is  con- 
stitutional and  valid.  Herold  v.  State,  21 
Neb.  SO  (31  N.  W.  258). 
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Bight  to  dlspoM  of  property  In  gansraL 

3.  (1885.)  Fraud  will  not  be  imputed 
where  the  circumstances  and  facts  upon 
irhlch  tt  Is  baqed  may  consist  with  honesty 
of  purpose.  Clemens  v.  BriUhart,  17  Neb. 
335  (22  N.  W.  779). 

4.  <1S90.)  Where  a  party  applies  to  a 
wholesale  house  tor  credit  for  a  firm,  repre- 
senting that  It  Is  composed  of  his  sons  and 
that  he  "stands  behind  them,"  and  goods  are 
shipped  accordingly,  but  are  received  by  a 
newly  formed  partnership  of  the  same  name 
as  the  one  represented,  and  composed  of  the 
wife  and  daughter  of  the  applicant  for  cred- 
it, the  latter  not  being  a  partner  In  any  of 
The  firms,  soch  transfer  of  the  goods  from 
the  control  of  the  applicant  and  his  sons  is 
a  disposition  of  the  same  with  Intent  to 
defraud  creditors.  Kirkendall  v.  Shorey,  28 
Neb.  631  (44  N.  W.  992). 

5.  (1896.)  A  firm,  heavily  indebted  at 
the  lime,  may  sell  a  large  portion  of  its  prop- 
erty, its  stock  in  trade,  and  also  its  busi- 
ness, and  receive  In  consideration  therefor 
the  promissory  notes  of  the  purchaser,  ani 
These  facts  alone  are  not  conclusive  evidence 
that  the  sale  was  fraudulent.  They  are  but 
r&cts  to  be  considered  in  connection  with 
all  other  facts  and  circumstances  adduced 
In  evidence  on  the  trial  on  the  question  of 
the  fraudulent  or  good-faith  character  of  the 
Transfer.  Crites  v.  Hart,  49  Neb.  53  (68 
N.  W.  362). 

6.  (1901.)  In  the  absence  of  a  mutual 
fraudulent  intent  the  law  does  not  Interfere 
with  the  right  of  a  person,  be  he  solvent  or 
insolvent,  to  malie  such  disposition  of  his 
property,  based  upon  a  valid  consideration, 
as  his  Judgment  dictates,  fanners  a  Mer- 
chants yat.  Bank  v.  Mosher,  63  Neb.  130  (88 
N.  W.  552). 

7.  (1901.)  The  courts  will  use  their  e^ 
forts  to  protect  a  creditor  against  the  fraud- 
ulent acts  of  hla  debtor,  but  as  against  bis 
poor  judgment  and  unfortunate  trades  they 
can  afford  no  relief.  8elz.  Schwab  d  Co.  v. 
Bocknen.  62  Neb.  101  (86  N.  W.  905). 

KortgacTA  as  absolute  deed. 

8.  (1901.)  A  mortgage  In  the  form  of  an 
absolute  deed,  given  by  an  insolvent  debtor, 
is  a  badge  of  fraud.  ElXig  v.  Muaaelman, 
61  Neb.  262  (85  N.  W.  75). 

ConTeyanccB  in  tmst 

9.  ( 1890.)  "Where  one  contemplating 
bankruptcy  has  the  title  to  property  pur- 
chased by  him  placed  In  his  mother's  name 


in  trust  for  blm,  such  conveyance  Is  fraud- 
ulent as  to  his  creditors.  Detvoiler  v.  Det- 
toiler,  30  Neb.  338  (46  N.  W.  624). 

10.  (1901.)  Where  a  fraudulent  transfer 
of  property,  or  cboses  in  action.  Is  made  in 
trust  for  the  use  and  benefit  of  the  person 
making  the  same,  it  Is  void  both  as  to  ex- 
isting and  subsequent  creditors.  Qraham  v. 
Ettate  of  Twonteni,  62  Neb.  364  (87  N. 
W.  169). 

11.  (1901.)  All  transfers  of  property 
made  in  trust  for  the  use  of  the  person 
making  the  same,  void  as  against  exist- 
ing and  subsequent  creditors  of  the  trans- 
ferrer. Racek  V.  First  Nat.  Bank  of  Xorth 
Bend,  62  Neb.  669  (87  N.  W.  642). 

Confession  of  judgment. 

12.  {1891.)  The  firm  of  C.  ft  B..  being 
Indebted  to  various  parties,  confessed  judg- 
ments in  favor  of  certain  creditors,  and  ex- 
ecutions were  thereupon  levied  upon  their 
stock  of  goods.  Before  the  sale  under  the 
executions  the  Judgment  debtors,  with  the 
consent  of  the  execution  creditors,  sold  the 
goods  for  their  full  value  to  M.  ft  B.,  who 
paid  said  judgments  and  other  debts.  Hel<f, 
In  the  absence  of  any  proof  Impeaching  the 
judgments  or  the  good  faltb  of  M.  «  B.  In 
making  the  purchase,  that  the  sale  would 
not  be  declared  fraudulent  and  void  as  to 
other  creditors.  McEvony  v.  McCann,  31 
Neb.  597  (48  N.  W.  389). 

13.  (1897.)  Where  an  Insolvent,  by  con- 
fession of  judgment,  made  a  preference  in 
favor  of  his  mother,  who  loaned  falm  money 
to  purchase  the  business,  it  was  held  that 
she  was  not  estopped,  as  against  creditors 
who  sold  the  son  goods,  from  claiming  the 
proceeds  of  an  execution  sale  under  the 
judgment  thus  confessed.  Clarke  Drug  Co. 
V.  Boardman.  50  Neb.  687  (70  N.  W.  235). 

14.  (1897.)  Where  a  druggist  failed  in 
business  and  confessed  judgment  on  a  note  In 
favor  of  hts  mother  who  loaned  him  money 
to  buy  bis  drug  store,  the  preference  was 
not  fraudulent  as  to  other  creditors  who 
sold  goods  to  the  son.  Clarke  Drug  Co.  v. 
Boardman.  60  Neb.  687  (70  N.  W.  248). 

15.  (1901.)  When  property  has  been 
levied  upon  under  an  execution  Issued  on  a 
Judgment  confessed  for  the  purpose  of  de- 
frauding the  creditors  of  the  Judgment 
debtor  such  levy  may  be  vacated  and  held  for 
naught  as  against  the  creditors  thus  at- 
tempted to  be  defrauded  in  any  proper  pro- 
ceeding brought  for  that  purpose.  Pitkin  4t 
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Broolet  V.  SumAam,  Banna,  Mvnger  A  Co., 
62  Neb.  385  (87  N.  W.  160;  89  Am.  St  Rep. 
763;  65  L.  R.  A.  280). 

16.  (1901.)  A  Judgment  confessed  with 
tbe  Intent  to  defrand  creditors  Is  not  abso- 
lutely void,  but  voidable  at  the  Instance  of 

the  person  attempted  to  be  defrauded.  Pit- 
kin <f  Brooks  V.  Bumham,  Hanna,  Munger  d 
Co.,  62  Neb.  385  (87  N.  W.  160;  89  Am.  St 
Rep.  763;  56  L.  R.  A.  280). 

Transfers  as  security. 

17.  (1893.)  A  mortgage  or  bill  of  sale 
given  by  a  falling  debtor  to  secure  an  hon* 
eat  debt  Is  not  fraudulent,  although  tbe  par- 
ties to  the  transaction  knew  that  the  claims 
of  other  creditors  would  be  thereby  defeated, 
provided  the  fair  value  of  the  property 
pledged  as  security  does  not  greatly  exceed 
the  amount  of  the  debt.  Interest,  and  prob- 
able expenses  of  forecloaure.  First  Nat. 
Sank  of  Denver  v.  iMwrejf,  36  Neb.  290  (54 
N.  W.  568). 

18.  (1898.)  There  exists  do  rule  of  law 
avoiding  a  mortgage  to  secure  an  existing 
debt,  induced  by  the  hope  of  agreement  that 
extensions  will  be  granted  and  p^ments  ac- 
cepted In  instalments;  and  the  recital  of 
such  purpose  in  the  mortgage  does  not  of  It- 
self establish  an  intent  to  hinder,  delay,  or 
defraud  other  creditors.  United  States  Nat. 
Bank  of  Omdha  v.  Weatervelt,  55  Neb.  424 
(76  N.  W.  857). 

Insurance  policy. 

19.  (1892.)  While,  ordinarily,  a  policy 
of  life  Insurance  payable  to  tbe  wife  upon 
the  death  of  her  husband  Is  not  subject  to 
be  applied  in  payment  of  his  debts,  yet  where 
the  policy  is  in  the  form  of  an  endowment, 
a  certain  sum  to  be  repaid  after  a  specified 
number  of  years,  the  transaction  is  in  the 
nature  of  a  loan,  the  insurance  being  a 
mere  incident;  and  where  tbe  premiums 
have  teen  paid  by  an  Insolvent  debtor,  the 
insurance  money  on  such  policy  received  by 
the  wife  during  the  lifetime  of  her  hus- 
band ia  not  transmitted  so  as  to  be  hers 
as  against  creditors  of  the  husband,  but  is 
subject  to  their  claims.  Talcott  v.  Fieltt,  34 
Neb.  fill  (52  N.  W.  400;  33  Am.  St  Rep. 
662). 

20.  (1896.)  Prior  to  1871,  a  wife  re- 
ceived moneys  from  the  estates  of  her  rela* 
tives,  which  she  Immediately  delivered  to 
her  husband,  who  invested  them  In  property 
in  his  own  name.  Certain  of  this  property 
was  Insured  against  Are.   It  was  destroyed 


by  fire  and  he  executed  an  assignment  of  tbe 
policy  to"  his  wife,  ostensibly  for  the  pur- 
pose of  repaying  her  moneys  so  by  him  re- 
received.  It  was  not  shown  that  when  the 
hiuband  received  the  money  there  was  any 
agreement  between  him  and  bis  wife  for  Its 
repayment  or  that  It  should  be  treated  as 
a  loan.  In  a  contest  between  the  wife  and 
the  husband's  creditors,  held,  that  since  the 
money  became  his  under  the  law  as  it  ex- 
isted when  it  was  received,  the  subsequent 
asslsnment  of  the  policy  of  Insurance  to  the 
wife  was  without  consideration,  and  that  th« 
equities  of  creditors  who  had  also  procured 
assignments  of  the  policy,  or  Hens  by  gar- 
nishment proceedings  upon  its  proceeds, 
were  superior  to  those  of  the  wife.  Eggles- 
ton  V.  SJwther,  50  Neb.  83  (69  N.  W.  310). 

21.  (1897.)  An  endowment  policy  was 
taken  out  by  a  husband,  which  was  made 
payable  to  his  wife.  The  premiums  thereon 
were  paid  by  him  and  likewise  the  money 
due  on  the  policy  was  received  by  the  wife 
from  the  insurance  company  during  the  solv- 
ency of  the  husband,  and  the  money  so 
received  was  invested  in  real  estate  in  her 
name.  Subsequently  the  husband  became  in- 
solvent. Held,  That  sncb  property  was  not 
subject  to  the  claims  of  bis  creditors.  Stu<U'- 
baker  Bros.  Mfg.  Co.  v.  Welch,  51  Neb.  22S 
(70  N.  W.  920). 

22.  (1898.)  As  a  general  rule,  premiums 
paid  for  life  Insurance  in  favor  of  a  wife 
and  children,  or  either,  cannot  be  recovered 
by  creditors  as  made  in  fraud  of  their 
rights,  though  the  debts  were  existent  at 
the  times  of  such  payment  Adier  tt  Sons 
Clothing  Co.  v.  Hellman,  55  Neb.  266  (75 
N.  W.  877). 

Oral  Uen. 

23.  (1888.)  A  verbal  agreement  between 
a  debtor  and  creditor,  whereby  the  former 
gives  a  Hen  upon  certain  property  to  the 
latter,  is  void  as  to  creditors  and  subsequent 

purchasers.  Ostertag  v.  Oalbraith,  23  Neb. 
730  (37  N.  W.  637). 

Basnration  of  surplus. 

24.  (1878.)  The  deed  of  assignment  con- 
tained a  provision  for  a  retarn  to  the  av 
signer  of  the  surplus,  if  any  remained,  of 
the  assigned  property  after  satisfying  tbe 
claims  of  tbe  creditor  for  whose  benefit  it 
was  made.  Held,  That  this  reservation,  be- 
ing merely  incidental  to  the  primary  object 
of  the  asslgment,  would  not  render  it  fraud- 
ulent under  section  7,  chapter  25.  General 
Statutes.   Morgan  v.  Bogue,  7  Neb.  429. 
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25.  (1893.)  Octoter  28.  1884,  a  debtor  of 
nrious  persons  conveyed  all  her  property, 
four  lots,  wltb  a  secret  agreement  tbat  ttte 
grantee  should  sell  the  lots,  retain  the 
amoniit  of  debt  due  him  from  the  grantor, 
ud  return  the  surplus  property  or  proceeds 
thereof  to  her  or  the  person  she  might  des- 
ignate. BeU.  A  fraud  up<m  other  creditors. 
Gilttipie  v.  Cooper,  36  Neb.  775  (55  N.  W. 
302). 

26.  (1893.)  C.  conveyed  her  property  to 
R.  for  the  purpose  of  paying  her  debt  to  R. 
While  R.  held  the  title  he  agreed  that  if  C. 
would  find  a  purchaser  he  would  pay  her  as 
a  commission  all  that  remained  of  the  prop- 
erty after  payment  of  his  claim.  A  portion 
was  Bold,  It's  claim  paid,  and  at  C.'s  request 
tte  remaining  portion  was  conveyed  to  C.'s 
hnsband  without  consideration.  Held,  That 
this  portion  was  C.'s  property,  acquired  from 
R.  by  purchase,  and  was  conveyed  to  her 
husband  In  fraud  of  creditors,  such  convey- 
«nc«  being  independent  of  the  original  con- 
veyance to  R.  Gillespie  v.  Cooper,  36  Neb, 
775  (66  N.  W.  302). 

B.  Property  and  Bights  Transterred. 
Fvrlshable  property. 

27.  (1893.)  A  mortgage  will  not  be  de- 
rlared  fraudulent  as  to  creditors  on  the  sole 
ground  that  amoog  a  large  number  of  sepa- 
raie  chattels  Included  therein  Is  a  small 
amount  of  perishable  property  which  It  Is 
impossible  to  preserve  until  the  maturity  of 
the  mortgage  debt,  although  such  fact  may 
be  considered  as  evidence  of  fraud.  The 
question  of  good  faith  in  such  case  Is  one 
of  luct  and  not  of  law.  Houcfc  v.  Heimman, 
37  Neb.  4C3  (55  N.  "W.  1062). 

Earnings  of  minor  child. 

28.  (1888.)  An  insolvent  debtor  may 
enaacipate  bis  minor  children  and  relln- 
qnlA  all  claim  to  their  earnings,  and  a 
creditor  will  have  no  claim  to  the  proceeds 
of  their  labor.  Shertel  v.  Toung,  23  Neb. 
408  (  36  N.  W.  572). 

Exempt  property  in  general. 

29.  (1879.)    Property   which  Is  exempt 

by  law  from  liability  for  the  owner's  debts 
Is  not  siiscreiitible  of  a  fraudulent  alienation. 
D^by  V.  Weyrich.  8  Neb.  174  (30  Am.  Rep. 
S27;  (1882)  Boggg  v.  Thompson,  13  Neb.  403 
tl4  N.  W.  393) ;  0884)  Gillespie  v.  Brown  A 
Ryan  Brzs..  16  Neb.  457  (20  N.  W.  632): 
(1885)  fitmt  V.  Rapp,  17  Neb.  462  (23  N. 
W.  361.  364). 

30.  (1888.)    Ktoney  which  Is  absolutely 

7  la 


exempt;  such  as  the  wages  of  laborers  who 
are  heads  of  families,  for  sixty  days,  not 
subject  to  fraudulent  alienation,  and  the  fact 
that  such  wages  are  exempt  Is  a  complete 
defense  to  any  proceeding  to  apply  them  to 
the  payment  of  a  Judgment  against  the 
debtor.  Union  P.  R.  Co.  v.  8Mer»h,  22  Neb. 
751  (36  N.  W.  139:  3  Am.  St.  Rep.  290). 

31.  (1892.)  It  is  the  settled  law  of  this 
state  that  exempt  property  is  not  the  sub- 
ject of  fraudulent  sale,  and  that  the  vendee 
of  such  property  takes  the  same  free  from 
the  claims  of  the  creditors  of  the  vendor. 
Sloedom  t.  Jewell,  34  Neb.  649  (62  N.  W. 
367). 

 Homesteads. 

32.  The  family  homestead  to  the  value  of 

S2.000  Is  not  the  subject  of  fraudulent  alien- 
ation. (1900)  Plummer,  Perry  <f  Co.  v.  Rok- 
man,  61  Neb.  61  (84  N.  W.  600);  (1903) 
Sroicn  V.  Campbell,  68  Neb.  103  (93  N.  W. 
1UU7):  (1903)  Scheel  v.  LQClcner,  4  Unof.  221 
(93  N.  W.  741):  (1904)  Xat.  Bank  of  Com- 
merce V.  Chamberlin,  72  Neb.  469  (100  N.  W. 
943). 

38.  (1902.)  An  action  In  the  nature  of 
a  creditors*  hill  can  not  be  maintained  to 
set  aside  the  conveyance  of  property  which 
is  exempt  to  the  defendant  as  a  homestead. 
Jai/nr  v.  Hymer,  66  Neb.  786  (92  N.  W. 
lOU ). 

34.  (1902.)  Where  a  conveyance  of 
premises  occupied  as  a  homestead  Is  set 
aside  as  fraudulent,  the  homestead  rigbt 

will  be  protected.  First  Hat.  Bank  of  OreeU' 
wood  V.  Reece.  64  Neb.  292  (89  N.  W.  804). 

36.  (1908.)  It,  above  any  valid  Incum- 
brances thereon,  there  be  a  sur^dus  in  ex- 
cess of  the  sum  of  $2,000  within  the  home- 
stead limits,  a  conveyance  of  such  surplus 
can  be  set  aside  when  made  in  fraud  of 
creditors.  Brown  v.  Campbell,  68  Neb.  103 
(93  N.  W.  1007). 

36.  (1903.)  It  is  error  for  a  trial  court 
to  cancel  a  conveyance  of  a  homestead  right 
as  having  been  made  in  fraud  of  creditors, 
Bluce  such  property  is  not  subject  of  fraud- 
ulent conveyance.  Brown  v.  Campbell,  68 
Neb.  103  (93  N.  W.  1007). 

C.  InsolvMicy  of  Grantor. 
As  ewidmce  of  fraud. 

37.  (1862.)  The  insolvency  of  the  grantor 
in  a  deed  of  conveyance,  although  a  cir- 
cumstance which  may  be  taken  together  with 
ether  material  facts  to  show  a  fraudulent 
design  In  disposing  of  property,  is  not  of 
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itself  sufficient  to  eataoUsh  it.  Leffel  v. 
Schermerhorn,  13  Neb.  342  (14  N.  W.  418). 

38.  (1887.)  Insolvency  of  mortgagor,  al- 
though 8  circumstance  which  may  be  taken, 
together  with  other  facts,  to  show  a  fraudu- 
lent design  in  disposing  of  property.  Is  not 
of  Itself  sufficient  to  establish  it.  HotJiell  v. 
Orime»,  22  Neb.  526  (35  N.  W.  392). 

39.  (1887.)  The  mere  fact  that  a  grantor 
In  a  deed  Is  Insolvent  will  not  render  the 
conveyance  of  real  estate  made  by  him  to  a 
creditor  upon  adequate  consideration  fraud- 
ulent and  void.  Joiner  v.  Van  Alstyne,  22 
Neb.  172  (34  N.  W.  366). 

40.  (1898.)  As  a  general  rule,  Inaolv- 
ency  means  that  the  party  whose  business 
affairs  are  in  question  Is  unable  to  pay  his 
debts  as  they  become  due  In  the  ordinary 
course  of  his  dally  transactions.  Adier  <£ 
Sont  Clothing  Co.  v.  Hellman,  5S  Neb.  266 
(75  N.  W.  877). 

41.  ( 1898. )  Insolvency  may  mean  the 
inadequacy  of  a  man's  funds  or  property  to 
pay  hlB  debts.  Adter  d  Bona  Clothinp  Co.  v. 
Hetlman.  55  Neb.  (266  (75  N.  W.  877). 

42.  (1901.)  A  voluntary  conveyance  made 
with  the  Intent  on  the  part  of  the  grantor 
to  defraud  subsequent  creditors  is  void  as 
against  such  creditors  without  proof  that 
the  grantees  had.nptlce  of  the  fraudulent  in- 
tent of  the  grantor.  Ayers  v.  Wolcott,  62 
Neb.  805  (87  N.  W.  90S).  [R^earlng.  66 
Neb.  712.] 

D.  Consideration. 
Burden  of  proving  consideration,  see  po8t, 
S»448,  449. 

Evidence  admissible  to  prove  or  disprove, 
see  post,  §9  464-466. 

Sufficiency  of  evidence  to  prove,  see  post, 
|§  519-S31. 

Adequacy  of  consideration. 

43.  (1872.)  In  determining  tbe  bona /(<le 
of  the  mortgage,  it  Is'  immaterial  what  the 
assignee  of  the  mortgagee  may  have  paid 
for  It.    Pyle  v.  Warren,  2  Neb.  241. 

44.  (1893.)  In  a  creditor's  bill  to  sub- 
ject certain  real  estate  of  a  debtor  conveyed 
to  third  parties  to  the  payment  of  a  Judg- 
ment upon  the  ground  that  there  was  no 
consideration,  where  a  sufficient  considera- 
tion was  proved,  the  deed  would  be  sus- 
tained. First  yat.  Bank  of  Wyntore  v.  My- 
ers, 38  Neb.  152  (56  N.  W.  889). 

45.  (1891.)  A  debtor  who  purchases  goods 
on  the  faith  that  he  is  ttie  owner  of  certain 
property,  occupies  to  some  extent  a  trust  re- 


lation in  the  possession  of  such  property,  and 
it  is  his  duty  If  need  be  to  apply  the  prop- 
erty in  good  faith  to  the  payment  of  his 
debts.  Therefore  he  can:i3t  donate  it  where 
the  effects  of  such  donation  would  be  to  de- 
feat creditors,  nor  can  he  sell  it  for  a  greatly 
Inadequate  price,  as  the  effect  of  such  sale 
Is  in  part  a  donation.  Liviinff  v.  Kyle,  31 
Neb.  649  (48  N.  W.  470). 

46.  (1897.)  In  a  contest  between  a  pur- 
chaser and  creditors  of  the  seller,  the  ade- 
quacy of  the  consideration,  if  valuable,  will 
not  be  inquired  Into  except  for  the  purpose 
of  throwing  light  on  the  intention  of  the 
parties.  Jones  v.  Dunbar,  52  N^  161  (71 
N.  W.  976). 

47.  (1897.)  In  a  proceeding  to  avoid  a 
sale  of  personal  property  as  having  been 
made  in  fraud  of  the  rights  of  creditors  of 
a  0rm,  the  circumstance  that  a  part  of  the 
consideration  for  such  sale  was  the  cancela- 
tion of  a  debt  by  one  partner,  incurred  be- 
fore tbe  partnership  was  entered  Into,  and 
secured  by  an  unrecorded  chattel  mortgage 
on  tbe  said  property  before  the  Arm  became 
Its  owner,  was  not  one  which  would  have 
Justified  an  Instruction  that  the  sale  was 
void,  but  was  proper  to  be  submitted  aa  evi- 
dence bearing  upon  the  good  faith  of  such 
sale.  Wilson  v.  Oambte.  50  Neb.  426  (69  N. 
W.  945). 

Payment  of  antecedent  debt. 

48.  (1906.)  A  bill  of  sale  received  In  pay- 
ment of  an  antecedent  debt  protects  the  ven- 
dee to  the  same  extent  as  had  there  been  a 
new  consideration.  If  talien  In  good  faith 
and  without  an  intention  to  defraud  the 
other  creditors  of  the  vendor.  RaOtman  v. 
CJapp.  50  Neb.  648  (70  N.  W.  2S9};  Starr  v. 
Dow.  77  Neb.  172  (108  N.  W.  1065). 

Secnxlty  ior  debt  not  due. 

49.  (1890.)  Where  the  owner  of  a  stock 
of  goods  and  realty  to  the  ralne  of  |5,700 

executes  a  mortgage  thereon  to  a  creditor 
whose  claim  Is  not  yet  due.  such  mortgage  is 
fraudulent  as  to  the  mortgagor's  other  cred- 
itors, and  void.  Brotcn  v.  Work,  30  Neb. 
800  (47  N.  W.  192).  [Overruled.  46  Neb. 
119;  45  Neb.  793.] 

50.  (1902.)  A  deed  of  real  estate  cannot 
be  avoided  on  the  sole  ground  that  it  was 
voluntary  by  a  creditor,  to  whom  no  indebt- 
edness was  incurred  until  after  the  convey- 
ance. State  Bank  of  Pender  v.  Frey,  3  Unof. 
83  (91  N.  W.  239).- 

51.  (1903.)  An  Indebtedness  on  notes, 
which  Is  by  express  agreement  incorpo- 
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rated,  with  other  indebtedness,  into  other 
notes,  BDd  floally  merged  into  a  Judgment 
on  the  last  note,  wlU  be  held  to  have  existed 
from  the  inception  of  the  flrat  note,  although 
open  aceoonts  haiw  been  made  and  settled  In 
mnch  larger  amounts  In  the  meantime. 
Omaha  Bretdng  A<«'n  v.  Zeller,  4  Udof.  198 
(93  N.  W.  762). 

EzesBslTe  security. 

52.  (1886.)  A  chattel  mortgage  on  goods 
that  may  have  been  found  to  be  of  a  value 
of  $15,000.  given  to  secure  a  debt  of  over 
19.000,  held  not  void  as  fraudulent  as  to 
creditois.  Grimes  v.  Farrington,  19  Neb.  44 
(28  N.  W.  618). 

53.  (1889.)  There  being  no  evidence  of 
the  value  of  the  estate  in  remainder  to  be 
vested  In  the  heirs  of  the  holder  of  the  gen- 
eral title  to  a  homestead,  deeded  by  the  wife 
to  the  husband,  upon  the  death  of  the  sur- 
TlTor,  as  between  husband  and  wife,  the 
nme  will  not  be  considered  as  adding  to 
the  other  consideration  for  the  conveyance 
of  the  farm.  Steele  v.  Com,  27  Neb.  68< 
(52  N.  W.  411). 

54.  (1890.)  B.  was  the  owner  of  a  itock 
of  goods  valued  at  84,200,  and  real  estate 
valued  at  81,&00,  and  was  Indebted  to  ten 
creditors  and  firms  to  the  amount  of  |5,000. 
The  largest  creditor  was  R.,  amounting  to 
|1,80A,  not  yet  due.  As  security  to  R..  B. 
delivered  to  him  a  mortgage  on  his  real  ee* 
tate  and  a  chattel  mortgage  of  his  entire 
peraonal  property.  In  an  attachment  pro* 
ceedlng  brought  by  one  of  the  other 
creditors,  held,  that  the  mortgages  to  R.  con- 
stituted a  fraudulent  disposition  of  the  prop- 
erty of  B.  Brotcn  V.  Work.  30  Neb.  800  (47 
N.  W.  192). 

»5.  (1890.)  Where  a  debtor  in  falling 
circumstances  executed  a  mortgage  upon  "all 
and  every  part  of  the  stock  of  general  mer- 
chandise owned,  carried  on,  and  controlled 
by  said  party  •  •  •  in  the  city  of  F.  to 
the  value  of  about  |19,000,  subject  to  a  mort- 
Ksge  of  92,900,"  to  secure  certain  alleged 
notes  aggregating  about  95,300,  and  it  ap- 
peared that  there  was  no  debt  due  the  mort- 
gagee, but  the  mortgage  was  in  the  nature 
of  indemnity  against  loss  for  signing  cer- 
tain notes  of  the  mortgagor  as  security, 
there  being  no  proof  that  the  mortgagee  had 
ptid  or  would  be  required  to  pay  any  por- 
tfant  of  said  notes,  held,  anfflclent  to  sup- 
port tbe  charge  of  a  fraudulent  disposition 
by  the  debtor  of  his  property.  Morse  A  Co. 
«.  8letnrod  <£  Co..  29  Neb.  108  (46  N.  W. 
922). 


56.  (1892.)  A  chattel  mortgage  executed 
by  a  debtor  upon  all  bis  personal  property, 
of  a  value  greatly  In  excess  of  the  debt 
secured.  Is  fraudulent  and  void  as  to 
the  unsecured  creditors  of  the  mortgagor. 
Thompson  v.  Richardton  Drug  Co.,  33  Neb. 
714  (50  N.  W.  948;  29  Am.  St.  Rep.  505). 
[Overruled.   45  Neb.  119;  45  Neb.  793] 

57.  (1893.)  Where  several  chattel  mort- 
gages are  executed  simultaneously  for  the 
purpose  of  securing  debts  owing  by  the  mort- 
gagor to  the  mortgagees,  the  aggregate  of 
such  Indebtedness  not  being  unreasonably 
less  than  the  value  of  the  property  mort- 
gi«ed,  such  mortgages  will  not  be  held  void 
merely  because  no  one  of  such  debta  Is  In 
Itself  sufficient  to  Justify  so  great  a  security. 
/one«  V.  Loree,  37  Neb.  816  (56  N.  W.  390). 

68.  (1894.)  Where  the  value  of  prop- 
erty mortgaged  largely  exceeds  the  amount 
of  the  debta  secured  thereby,  such  fact  is  a 
badge  of  fraud  as  against  cradltors;  but  the 
question  of  fraud  is  one  of  fact  to  be  ad- 
dressed to  the  Jury,  and  not  of  law.  Smith 
V.  PhetQn,  40  Neb.  765  (59  N.  W.  562). 

59.  (1894.)  A  mcwtgage  of  peraonal  prop* 
arty  tor  a  part  of  the  purchase  in-lce  thereof 
will  not  be  declared  void  as  to  creditors  of 
the  mortgagor  on  the  ground  that  tbe  value 
of  the  property  mortgaged  is  largely  In  ex- 
cess of  the  amount  of  the  debt  secured. 
Bhencin  v.  Oaghagen,  39  Neb.  238  (57  N. 
W.  1005). 

60.  (1895.)  The  disproportion,  if  one  ex- 
ists, between  the  value  of  chattels  mort- 
gaged and  the  amount  thereby  secured 
affords  no  basis  for  a  presumption  of  law. 
It  is  a  matter  of  evidence  to  be  accor.led 
such  weight  as  In  the  light  of  surrounding 
circumstances  It  Is  entitled  to  receive  In  the 
determination  of  a  question  of  fact.  Orand 
Itland  Banking  Co.  v.  Costello,  46  Neb.  119 
(63  N.  W.  376);  (1896)  Da]/ton  Spice  Mill* 
Co.  V.  Sloan.  49  Neb.  622  (68  S.  W.  1040). 

61.  (1895.)  The  fact  that  a  chattel  mort- 
gage covets  property  largely  exceeding  In 
value  the  amount  of  tbe  debt  recured  raises 
no  conclusive  presumption  of  fraud  as  to 
creditors  of  the  mortgagor.  Such  fact  Is  at 
most  evidence  of  fraud,  to  be  given  such 
consideration  as  It  may  be  entitled  to.  In 
oonnection  with  the  other  circumstances  sur- 
rounding the  transaction  involved.  KHpat- 
ride-Kooh  Dry  Oooda  Co.  v.  Strauss,  45  Neb. 
793  (64  N.  W.  223). 

62.  (1897.)  In  a  contest  between  a  ven- 
dee and  creditors  of  the  vendor,  the  ade- 
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quacy  of  the  consideration,'  If  it  be  a  valuable 
consideration,  will  not  be  iDQulred  Into. ex- 
cept for  the  purpose  of  throwing  light  on 
the  Intention  of  the  parties.  Jonet  v.  Dun- 
bar, 52  Neb.  X51  (71  N.  W.  976). 

63.  ( 1897.)  The  disproportion  between 
the  value  of  chattels  mortgaged  and  the 
amount  of  the  debt  secured  Is  not  a  basis 
for  presumption  of  fraud.  Smith  v.  Bowen, 
51  Neb.  245  (70  N.  "W.  949). 

64.  (1902.)  A  falling  debtor  transferred 
his  stock  of  merchandise  in  payment  of  two 
claims  against  him.  txt  the  aggregate  amount 
of  f 1.821.64.  The  value  of  the  property  was 
estimated  by  witnesses  at  from  $2,250  to 
$2,500,  but  Immediately  after  the  transfer  it 
was  seized  by  the  sheriff,  under  process,  and 
after  advertisement,  as  upon  execution,  was 
sold  for  $1,368.83.  Held,  That  the  disparity. 
If  any,  between  the  value  of  the  property 
and  Uie  consideration  of  the  transfer,  was 
not  BO  great  as  to  justify  the  inference  that 
the  transaction  was  intended  to  defraud 
other  creditors  of  the  vendor.  Chamberlain 
V.  WooI*ey,  66  Neb.  141  (92  N.  W.  181). 

65.  (1903.)  A  deed  for  $300,  by  one  much 
involved  financially,  to  his  brother-in-law  of 
property  worth  admittedly  $1,000,  and  prob- 
ably more,  which  the  latter  conveys  the 
following  day  to  the  grantor's  wife  in  con- 
sideration of  $250,  Is  not  for  a  sufficient 
valuable  consideration  as  against  the  gran- 
tor's creditors,  and  in  the  absence  of  home- 
stead rights,  the  value  of  the  premises  in 
the  vtfe's  possession,  to  the  extent  at  least 
of  all  in  excess  of  the  $300  actually  due  the 
first  grantee,  would  be  subject  to  the  gran- 
tor's prior  Indebtedness.  Omaha  Brewing 
Asa'n  V.  Zeller.  4  Unof.  198  (93  N.  W.  762). 

Future  advances. 

66.  (1871.)  A  mortgage  to  secure  asum 
certain,  and  future  advances  duly  recorded, 
and  by  regular  proceedings  foreclosed,  Is  not 
fraudulent  aa  to  creditors.  MiUer  v.  Finn, 
1  Neb.  254. 

Future  services. 

67.  (1901.)  An  Insolvent  debtor  has  the 
right  to  employ  attorneys  to  defend  his  es- 
tate and  blmself,  and  to  transfer  his  prop- 
erty in  payment  of  such  contemplated 
services,  provided  It  Is  done  in  good  faith 
and  the  property  transferred  does  not  ex- 
ceed a  reasonable  fee  for  the  service  which 
might  be  reasonably  anticipated.  Farmers 

Merchants  Jfat.  Bank  v.  Mother,  63  Neb. 
130  (88  N.  W.  562). 
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Parol  trust. 

68.    (1902.)    A  parol  trust,  if  clearly  ea- 

tabllsbed,  is  a  sufllcjent  consideration  to  sui>- 
port  an  executed  deed  against  the  grantor's 
creditors.  Columbia  Xat.  Bank  v.  Baldwin, 
64  Neb.  732  (90  N.  W.  890).. 

Transactions  between  husband  and  wife. 

Conveyances  in  general  betw«en  husband 

and  wife,  see  po»t,  f|  96-122. 

€9.  (1881.)  A  loan  of  money  to  a  hus- 
band, by  the  wife's  father,  to  be  used  to 
make  Improvements  on  land  of  the  husband 
Is  a  sufficient  consideration  for  an  agree- 
ment of  the  husband  to  convey  the  land  to 
his  wife.  Tan  Deuzer  v.  Peacock.  11  Neb. 
245  (9  N.  W.  90). 

70.  (1807.)  The  signing  by  a  wife  of  a 
mortgage  upon  the  homestead  of  herself  and 
husband,  the  legal  title  to  which  Is  In  him. 
to  raise  money  with  which  to  pay  his  debt. 
Is  such  a  valuable  consideration.  If  other- 
wise sufficient,  aa  will  support  a  sale  of 
personal  property  of  the  husband  to  the 
wife..  Sloan  v.  Van  Butkirk,  SI  Neb.  390 
(70  N.  W.  948). 

71.  (1897.)  The  married  woman's  act 
dees  not  abrogate  the  equitable  rule  uphold- 
ing gifts  made  by  a  husband  to  hia  wife  dur- 
ing hia  solvency.  First  Nat.  Bank  of  Wahoo 
V.  HavHk.  51  Neb.  668  (71  N.  W.  291). 

CMfts  to  members  of  family. 

72.  (1899.)  That  conveyances  of  title 
among  relatives  are  without  conslderat!oik 
does  rot  esahllsh  them  fraudulent,  as  a  mat- 
ter of  law.  In  an  attack  upon  them  by  cred- 
itors; It  but  casts  the  burden  of  proof  of 
their  bona  fides  upon  the  parties  who  desire 
to  sustain  it.  Boldt  v.  First  Nat.  Bank  of 
West  Point,  59  Neb.  283  (80  N.  W.  905  >. 

73.  (1906.)  A  gift  from  a  husband  to 
hla  wife  executed  when  the  former  r.as  solv- 
ent, and  not  made  in  contemplation  of  in- 
solvency or  of  engaging  in  some  hazardous 
enterprise,  will  be  upheld,  if  not  excessive, 
considering  the  husband's  circumstances  at 
the  time  the  gift  was  made.  Harvey  v.  Goa- 
ding. 77  Neb.  289  (109  N.  W.  229). 

Promise  of  future  oare  and  support 

74.  (1879.)  An  agreement  whereby  a 
step-son  was  to  have  the  use  of  his  father's 
farm  during  the  latter's  life.  In  considera- 
tion of  care  and  support,  is  not  within  the 
statute  of  frauds,  as  against  an  execution 
creditor  of  the  stepfather.  McCormick  v. 
Drummett,  9  Neb.  884  (2  N.  W.  729). 
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BeUuqulshmant  of  land  entry. 

75.  (1897.)  TherellQQuLsbmentof  avaiid 
«ntT7  of  land  under  the  timber  culture  act 
of  coBgren  coftBtltntes  a  valuable  considera- 
tion and  Is  not  void  as  against  public  policy. 
Jimtv.  Dunbar,  S2  Neb.  151  (71  N.  W.976). 

I.  Confidential  Belations  of  Partiea. 

Transfer  from  heir  to  administrator,  see 
Eifcutort  and  Administrators,  { 86. 

Slemeat  or  evidence  of  firand. 

76.  (1885.)  The  mere  sale  by  a  party  of 
k  slock  of  goods  to  a  relative  is  not  of  Itself 
a  badge  of  fraud.    While  a  transfer  of  a 

stock  of  goods  by  a  debtor  Id  falling  circum- 
stances to  his  mother  and  brother  is  at- 
tended  with  suspicion,  from  the  facility  with 
which  a  secret  trust  in  favor  of  the  debtor 
may  he  created,  yet  where  it  Is  clear  that 
soch  tnnrter  was  made  In  good  faith,  upon 
a  saffident  consideration,  and  not  to  hinder 
or  defiraud  creditors.  It  will  be  sustained. 
Lininffer  v.  Herron,  18  Neb.  450  (25  N.  W. 
S78). 

Tamily  nlatlona  in  general. 

Prsforences  to  relatives,  see  post,  {|  lft4- 
161.  . 

Burden  of  proof  as  to  bona  jMet,  sea  pott, 
H  437-447. 

Snffldeacy  of  evidence,  see  pott,  ||  666- 

S6». 

Instructions,  see  pott,  ||  604,  605. 

TT.  am.)  Transactions  between  rela- 
tives, by  reason  of  which  strangers  who  have 
^Id  goods  to  some  of  such  relatives  will  be 
deiirlTed  of  payment  therefor,  will  be  scm- 
tinlz«d  very  closely,  and  the  good  fftlth  of 
the  suna  must  be  clearly  established.  Bar^- 
Mt  V.  Cheeabrough,  23  Neb.  767  (37  N.  W. 

(1889)  Plummer  v.  Rummel,  26  Neb. 
H2  (42  N.  W.  336);  (1892)  FarHngton  v. 
Stone,  35  Neb.  456  (53  N.  W.  389);  (1895) 
Steinkram  v.  Korth,  44  Neb.  777  (62  N.  W. 
1110);  (1898)  Schoit  v.  Uachamer,  64  Neb. 
»4  (74  N.  W.  854) ;  (ISM)  Fmi»  «.  Train- 
tn,  72  Neb.  273  (100  N.  W.  S12);  (1902) 
ffnadwMi  V.  Parker.  3  Unof.  481  (91  N.  W. 
S^):  (1M1>  Blair  Btaie  Bank  v.  Buim,  61 
Neh.  464  (85  N.  W.  537). 

78.  (1907.)  The  eourt  wlU  carefully  ■cm- 
tinlM  a  traasfer  of  property  between  nean 

relatives,  which  has  the  ultimate  effect  of 
hhidering  and  deli^lng  the  creditors  of  the 
erantor;  but  If,  on  an  examination  of 
the  eTidence  concerning  the  transfer,  It  ap- 
P<us  that  the  grantee  purchased  the  prop- 


erty and  paid  full  value  therefor  In  good 
faith,  and  without  any  intent  to  aid  the 
grantor  in  cheating  and  defrauding  his  cred- 
itors. It  will  be  upheld.  Ooffe  Brot  <£  Co.  v. 
Burnt,  78  Neb.  737  (111  N.  W.  791). 

79.  (1881.)  One  C,  being  in  embarrassed 
circumstances,  conveyed  certain  real  estate 
to  his  brother,  W.,  for  an  expressed  consid- 
eration of  110,000,  taking  his  notes  therefor, 
the  object  being  to  delay  and  defraud  cred- 
itors of  which  W.  bad  knowledge.  A  cred- 
itor of  C.  thereupon  attached  the  land,  and 
after  Judgment  purchased  the  same  at  Judi- 
cial sale  as  the  property  of  C,  and  obtained 
a  sheriffs  deed  thereton.  W.,  while  the  ac- 
tion was  pending,  conveyed  to  the  wife  of 
C,  taking  her  notes  for  119,000.  In  an  action 
by  the  wife  against  the  purchaser  to  quiet 
title,  it  was  held  that  W.  was  not  a  bona 
fide  purchaser,  neither  was  the  platntltf.  and 
afllrmative  relief  was  granted  to  the  defend- 
ant. Savage  v.  Hatard,  11  Neb.  823  (9  N. 
W.  83). 

80.  (1891.)  A  chattel  mortgage  executed 
tWOD  a  stock  of  goods  by  a  debtor,  to  bis 
relatives.  In  their  absence  and  without  their 
knowledge.  Is  not  bona  fide  as  against  ex- 
isting creditors  In  absence  of  proof  of  actual 
consideration  moving  from  mortgagees. 
Omaha  Hardware  Co.  v.  Duncan,  31  Neb.  217 
(47  N.  W.  846). 

81.  (1S92.)  While  an  oxecstlon  was  In 
force,  the  debtor  transferred  the  property  to 
his  brother  to  take  effect  when  the  execu- 
tion was  released,  the  consideration  for  the 
transfer  being  a  note  of  the  purdtaser.  The 
transfer  was  made  an  hour  before  the  levy 
of  a  second  execution.  Held.  That  It  was 
void  as  against  the  execution.  Bloedom  v. 
JeweU,  34  Neb.  64»  (52  N.  W.  637). 

82.  (1892.)  Where  a  creditor  conveys  his 
entire  property  to  one  of  his  creditors,  a 
conveyance  from  the  latter  to  his  daughter- 
in-law  will  not  be  set  aside  where  the  evi- 
dence shows  her  to  he  accustomed  to  making 
similar  deals  and  a  sufficient  consideration 
was  paid  for  the  present  one.  Farrioffton  v. 
Stone.  85  Neb.  466  (63  N.  W.  389). 

83.  (1893.)  A  person  who  Is  apparently 
able  to  pay  his  debts  and  believes  himself  to 
be  so.  and  has  no  design  to  defraud  his  cred- 
itors, may  make  a  valid  gift  to  a  relative 
provided  it  is  not  disproportionate  to  his 
mean?  and  will  not  prod,uce  inaolvency. 
Johnson  v.  Johnson.  36  Neb.  700  (55  N.  W. 
217). 
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Parent  and  child. 

Burden  of  proof,  see  pogt,  18  432^36. 

Sufltelen(7  of  evidence,  see  po$t,  H  543- 
565. 

InstnictloDB,  see  pott,  {{  602,  608. 

S4.  (1876.)  Transactiona  between  pa- 
rents and  their  child,  by  which  the  child  be- 
comes the  creditor  of  the  parents,  or  acquires 
property  from  them,  whUe  they  are  unable 
to  pay  their  Just  debts,  must  be  carefully 
scrutinized;  and  the  court  should  see  that 
the  opportunity  thus  presented  Is  not  used 
as  a  means  by  which  creditors  are  defrauded 
out  of  their  Just  dues,  ahallenbarffer  v. 
Siaer,  6  Neb.  197. 

86.  (1881.)  Lands  conveyed  by  a  moth«r 
to  her  daughter  as  an  advancement  after  the 
mother  has  contracted  debts  which  she  Is 
thereby  unable  to  pay.  pass  subject  to  such 
debts.  Light  v.  Kennard,  11  Neb.  129  (7  N. 
W.  539). 

86.  (1888.)  Where  a  wife  purchased  a 
tract  of  land  for  the  sum  of  12.000,  and 
made  a  payment  thereon  of  (200,  which  was 
obtained  from  a  married  son,  who  testified 
that  he  raised  the  money  from  -the  sale  of 
hogs  and  wheat  from  his  own  farm,  the 
court  will  not  infer  fraud  In  the  transaction 
from  the  fact  that  a  year  previous  the  hus- 
band and  father  had  sold  to  the  son  certain 
personal  property,  Including  hogB,  particu- 
larly where  a  creditor  living  in  the  same 
county  had  treated  such  sale  as  valid  by  not 
attaching  it.  Shortel  v.  Young,  23  Neb.  408 
(36  N.  W.  572). 

87.  (1889.)  Where  a  father,  in  falling 
circumstances  and  unable  to  pay  his  debts, 
conveyed  land  to  his  daughter  for  an  al- 
leged consideration,  stated  in  the  deed,  of 
$1,200,  it  devolved  on  the  daughter  to  prove 
the  actual  consideration  paid,  and  that  she 
purchased  the  land  in  good  faith.  Plummer 
1).  Rummeh  26  Neb.  142  (42  N.  W.  336). 

88.  (1890  )  Transfers  without  fraudu- 
lent Intent  from  son  to  father.  In  payment 
of  bona  Ude  Indebtedness,  are  not  fraudu- 
lent, if  the  fair  value  of  the  property  does 
not  exceed  amount  of  debt.  Peregojf  v. 
Krantz.  31  Neb.  58  (47  N.  W.  422). 

89.  (1894.)  Where  a  husband  and  wife 
own  and  reside  upon  a  homestead  and  re- 
move to  a  nearby  town  but  still  retain  the 
farm,  the  wife  spending  her  time  between 
the  places,  and  after  the  death  of  the  hus- 
band conveys  the  homestead  to  a  daughter 
for  a  consideration  of  |600,  and  the  assump- 
tion of  a  mortgage,  such  conveyance  Is  not 


fraudulent  as  to  the  wife's  creditors.  Ed- 
ward V.  Reid,  39  Neb.  645  (58  N.  W.  202; 
42  Am.  St.  Rep.  607). 

90.  (1896.)  A  conveyance  of  land  from 
a  father  to  his  son,  where  the  father  is  en- 
gaged in  a  mercantile  buslnesa  and  heavily 
in  debt,  is  deemed  fraudulent  as  ^[alnst 
creditors  of  the  father,  when  it  appears  the 
son  had  worked  in  the  store  for  several  years 
without  compensation,  and  the  premises  in 
question  were  conveyed  In  payment  for  those 
services,  but  there,  also,  appearing  several 
transactions  regarding  the  premises  in  which 
the  father  appears  as  the  sole  instigator. 
Sttinkrmu  v.  Korth,  44  Neb.  777  (62  N.  W. 
1110). 

91.  (1897.)  A  son  may  convey  property 
to  his  mother  In  payment  of  a  pre-existing 
debt  to  her  if  such  a  conveyance  is  honestly 
made  or  without  fraudulent  Intent  to  the 
knowledge  of  the  mother,  or  participated  In 
by  her.  National  Bank  of  Commerce  v. 
Chapman,  60  Neb.  484  (70  N.  W.  39). 

92.  (1898.)  Where  a  surety  on  notes, 
after  demand  for  payment  of  Interest  due, 
conveyed  part  of  his  realty  to  his  sons  and 
the  balance  to  his  attorney.  It  was  held, 
nnder  facts  stated  in  opinion,  that  a  decree 
setting  aside  the  conveyances  should  not  be 
disturbed.  Knight  v.  Darby,  55  Neb.  16  (75 
N.  W.  48). 

93.  (1901.)  The  fact  that  a  debt  was 
contracted  by  a  fiither  after  the  conveyance 
of  all  his  property  to  his  ehlldrm  was  made, 
is  no  defense  where  the  convejrance  was 
made  with  a  view  to  incur  the  Indebtedness 
and  avoid  Its  payment.  Ayers  v.  Woloott, 
62  Neb.  805  (87  N.  W.  906).  [Rehearing. 
66  Neb.  712.] 

94.  (1906.)  The  rule  Is  well  settled  in 
this  state  that  a  conveyance  made  by  a 
father  to  his  son,  or  other  near  relative,  is 
presumably  fraudulent  as  to  existing  cred- 
itors. Seeley  v.  Ritchey,  76  Neb.  427  (107 
N.  W.  769). 

Husband  and  wife. 

Presumption  of  fraud  from  transfer,  see 
post.  i%  407.  408. 

Sufficiency  of  consideration  for  convey- 
ance, see  ante,  II 69-71. 

Burden  of  proof,  see  post,  IS  422-431. 

Sufficiency  of  evidence  to  sustain,  see 
post,  lit  532-542. 

Instructions  as  to,  see  post,  ||  606,  607. 

 In  general. 

95.  (1877.)  Transactions  between  hus- 
band and  wife  in  relation  to  the  transfer  of 
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property  from  one  to  the  other,  by  reason 
of  which  credltore  M«  prevented  from  col- 
lecting their  Just  dues,  will  be  scrutinized 
very  closely,  and  the  bona  fides  of  such 
transactions  will  have  to  be  established  be- 
yond qaestlon  in  order  to  be  sustained  by  a 
court  of  equity.  AuUman  v.  Obermeyer,  6 
Neb.  260.  [Overruled.  30  Neb.  544;  42  Neb. 
177.] 

96.  (1879.)  Transactions  between  hus- 
band and  wife  in  regard  to  the  transfer  of 
property  from  him  to  her,  by  reason  of  which 
creditors  are  preverfted  from  collecting  their 
Jiut  dues,  will  be  scrutinized  very,  closely, 
ud  it  must  clearly  appear  that  such  trans- 
ten  were  made  in  good  faith  and  for  value. 
Fintyat.  Ban*  of  Omaha  v.  Barttett,  8  Neb. 
31$. 

97.  (1881.)  Contract  made  between  hus- 
bud  and  wife,  for  the  conveyance  of  land 
to  her,  made  in  good  faith,  upon  an  adequate 
consideration,  and  not  for  the  purpo«  of 
tindering,  delaying,  or  defrauding  credltore 
of  the  husband,  will  not  be  declared  fraudu- 
lent from  the  mere  fact  that  years  after- 
mrds  the  husband  was  unable  to  pay  his 
debts.  Ton  Deuzer  v.  Peacock.  11  Neb.  245 
(»  N.  W.  90). 

98  (1886.)  A  transaction  between  a  hus- 
band and  wife  in  relation  to  her  separate 
Htate  though  considered  the  same  as  be- 
tween'strangers,  where  It  has  the  effect  of 
depriving  the  husband's  creditors  of  their 
rights  as  to  his  property  it  will  be  viewed 
with  suspicion,  and  proof  of  their  ^^na  fides 
will  be  required.  Lipscomb  v.  Lyon,  19  Neb. 
511  (27  N.  W.  731).  [Overruled.  30  Neb. 
54t;  42  Nri).  177.1 

89.  (1800.)  A  husband  may  lawfully  give 
hl8  wife  a  deed  or  mortgage  to  secure  a  pre- 
ejlsting  bona  fide  debt  owing  to  hor.  and 
Buch  conveyance  is  not  fraudulent  aS  to  his 
other  creditors.  If  taken  in  good  faith,  and 
wtthont  any  fraudulent  purpose.  Ward  v. 
Mn,  30  Neb.  376  (46  N.  W.  629). 

100.  (1891.)  In  transactions  between  a 
husband  and  wife  the  same  principles  are  to 
he  applied  as  between  strangers;  but  where 
the  elfect  is  to  deprive  the  husband's  cred- 
Itora  of  an  opportunity  to  subject  his  prop- 
erty to  the  payment  of  their  claims,  the 
circofflstances  of  such  transaction  will  be 
regarded  with  suspicion,  and  proof  ot  their 
6«w  |M«  wUl  be  required.  Bill  v.  rouse, 
32Keb.«37  (48  N.  "W.  760). 
lei.  (189&.)  A  conveyance  of  real  prop- 
from  a  haaband  directly  to  Us  wife,  al- 


though void  at  common  law,  may  be  sua* 
talned  If  resting  upon  equitable  grounds, 
such  as  a  sufllcient  money  consideration. 
Wanser  v.  Lucas,  44  Neb.  759  (62  N.  W. 

1108). 

102.  (1896.)  A  husband  may  lawfully 
give  his  wife  a  deed  or  mortgage  to  secure 
a  pre-existing  bona  fide  debt  owing  to  her, 
and  such  conveyance  Is  not  fraudulent  as  to 
his  other  creditors,  it  taken  in  good  faith 
and  without  any  fraudulent  purpose.  Day- 
ton SpiceMiUs  Co.  v.  Sloan,  49  Neb.  622  (68 
N.  W.  1040). 

103.  (1897.)  A  gift  from  a  husband  to 
his  wife  will  be  upheld,  if  made  when  the 
former  was  solvent,  and  the  existing  rights 
of  creditors  were  not  thereby  impaired. 
^^tudrbaker  Bros.  Mfg.  Co.  v.  Welch,  51  Neb. 
228  (70  N.  W.  920). 

104.  (1898.)  A  man  may  malce  a  gift  to 
his  wife  or  relatives,  if  he  retain  sufflclent 
property  subject  to  execution  at  the  tben 
fair  valuation  to  satisfy  all  his  debts;  and 
that  he  has  made  such  gift  under  such  cir- 
cumstances does  not  of  itself  as  evidence 
stamp  or  establish  the  transfer  fraudulent 
as  to  creditors.  AdJer  d  Sons  Clothing  Co. 
V.  Hellman,  56  Neb.  266  (76  N.  W.  877). 

105.  (1898.)  A  married  woman  Is  en- 
titled to  receive  payment  In  property,  or 
otherwise,  of  a  debt  due  her  from  her  hus- 
band. Schott  V.  Machamer,  54  Neb.  614  (74 
N.  W.  854). 

106.  (1899.)  A  husband  may  tcansfer 
property  to  hts  wife  in  payment  of  a  debt 
due  her,  provided  It  is  not  done  with  intent 
to  hinder,  delay  or  defraud  his  creditors; 
and  even  though  he  be  guilty  of  fraud  in 
the  matter,  such  transfer  will  be  valid,  it 
the  wife,  was  ignorant  ot,  or  did  not  parti- 
cipate in,,  the  fraudulent  purpose  ot  her 
husband.  Dunn  v.  Boaarth,  59  Neb.  244  (80 
N.  W.  811). 

107.  (1901.)  Transactions  between  hus- 
band and  wite»  to  the  prejudice  of  creditors, 
should  be  carefully  scrutinized  and  their 
bona  fides  clearly  established;  there  is  a 
presumption  against  the  good  faith  of  such 
transactions  which  must  l>e  overcome  by  af- 
firmative proof.  Lynch  v.  Englehardt-Win- 
ning-Davison  Mercantile  Co.,  1  Unof.  528 
(96  N.  W.  624). 

108.  (1901.)  The  rule  that  fraud  will 
not  be  presumed  but  must  be  proved,  has  no 
application  to  transactions  between  husband 
and  wife  as  a  result  of  which  his  subse- 
quently contracted  indebtedness  is  left  un- 
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paid.  Bartlett  v.  »mUh,  1  Unof.  328  (95  N. 
W.  661). 

109.  (1902.)  A  conveyance  wltiiout  fraud- 
ulent Intent,  by  a  solvent  man,  of  lands  to 
his  wife  or  child,  is  presumed  to  have  been 
made  in  consideration  of  his  moral  obliga- 
tion for  the  support  and  maintenance  of  the 
grantee,  and  in  the  absence  of  evidence  of  a 
contrary  intent,  will  be  held  to  have  trans- 
ferred the  entire  title,  both  legal  and  equi- 
table; so  that  the  transaction  cannot  be 
successfully  assailed  by  subsequent  creditors 
of  the  grantor.  Hill  v.  Schmuck,  66  Nob.  173 
(90  N.  W.  928). 

110.  (1906.)  A  conveyance  by  a  husband 
to  his  wife,  on  his  Insolvency,  to  secure 
loans  made  by  her,  held  sufficient  to  show 
bona  fide  of  the  transaction.  Harvey  v.  Ood- 
ding,  77  Neb.  289  (109  N.  W.  220). 

111.  (1906.)  A  conveyance  from  a  hus- 
band to  a  wife  will  not  be  set  aside  as  in 
fraud  of  creditors  when  it  appears  the  wife 
furnished  a  greater  part  of  the  purchase 
money,  and  also  paid  debts  of  the  husband 
to  an  amount  equal  or  greater  than  the 
value  of  the  land.  Farmer*  d  Merchmt* 
Irrttfotim  Go-,  v.  Enmbauffh,  Tt  Neb.  702 
(110  N.  W.  663). 

 Parttenlar  cases. 

112.  (1879.)  A  transfer  of  property  by 
a  husband  to  his  wife,  on  a  pretended  con- 
sideration of  a  loan  from  her  some  years 
before,  there  being  no  evidence  of  any  un- 
derstanding that  he  was  to  repay  the  wife, 
is  void  as  against  creditors  of  the  husband. 
Wake  V.  Oriffens,  9  Neb.  47  (2  N.  W.  461). 

113.  (1889.)    In  1883,  a  husband  In  pros- 
perous circumstances  caused  certain  real  es- 
tate to  be  conveyed  to  his  wife.   In  1886  the 
wife  sold  the  same,  realizing  a  large  profit 
She  permitted  the  husband  to  apply  the  pro- 
ceeds to  the  payment  of  the  debts  of  a  part- 
nership of  which  he  was  a  member,  and 
which  soon  afterwards  failed,  when  the  hus- 
band repaid,  out  of  partnership  assets,  the 
money  received  from  her.    This  money  the 
husband  Invested  in  real  estate,  at  the  wife's 
direction,  taking  the  title  in  her  name.  A 
laiw  sum  of  money  was  borrowed  upon  this 
property,  and  a  house  erected  thereon,  the 
whole  amount  expended  being  equal  to  the 
money  borrowed  on  the  property,  plus  that 
formerly  loaned  to  the  husband  by  the  wife. 
Held,  That  an  action  In  the  nature  of  a  cred- 
itor's bill  to  set  aside  the  wife's  deed  to  the 
property,  should  be  dismissed.  Morte  v. 
Raben,  27  Neb.  146  (42  N.  W.  901). 


I  liio 

114.  (1889.)  A  conveyance  of  land  by  a 
husband  to  his  wife  at  a  time  when  he  was 
Indebted,  will  be  upheld  to  the  extent  of  the 
actual  consideration  received  from  the  wife, 
but  a  conveyance  by  the  wife  to  her  hus- 
band of  a  homestead  is  not  a  consideration. 
Steeke  v.  Coone,  27  Neb.  586  (43  N.  W.  411; 
20  Am.  St.  Rep.  705). 

115.  (1890.)  If  a  wife  places  her  prop- 
erty in  the  hands  of  her  husband  and  per- 
mits him  to  deal  with  it  as  his  own,  as  a 
basis  of  credit  and  contract  debts  upon  the 
faith  of  his  ownership,  the  equity  of  his 
creditors  are  superior  to  that  of  the  wife. 
OoJdsmith  V.  Fuller,  30  Neb.  563  (46  N  W 
712). 

116.  (1891.)  Where  a  wife  turns  over 
a  sum  of  money  to  her  husband  who  buys  a 
lot  and  erecu  a  building  thereon,  and  the 
husband  borrows  money  on  a  promise  to  re- 
pay in  a  few  days,  but  before  payment  the 
premises  are  conveyed  to  the  wife's  mother, 
who  conveys  to  the  wife,  the  equity  of  the 
creditor,  he  having  reduced  hla  claim  to 
Judgment.  Is  superior  to  that  of  the  wife 
Sicartz  V.  McClelland,  31  Neb.  646  (  48  N 
W.  461). 

117.  (1891.)  A  contract  in  good  filth, 
between  husband  and  wife,  involving  the  use 
of  her  separate  estatee,  received  from  pa- 
rents, and  not  with  the  Intent  to  hinder,  de- 
lay, or  defraud  her  husband's  creditors,  will 
not  be  deemed  to  be  fraudulent  from  the 
fact  that  snbsequently  the  husband  became 
involved  in  debt,  and  was  insolvent.  Hill 
V.  Foute,  32  Neb.  637  (49  N.  W.  760). 

118.  (1899.)  Where  credit  was  not  ob-  ' 
talned  on  the  faith  of  property  conveyed  by 
an  insolvent  husband  to  bis  wife,  there  Is, 
In  an  action  by  a  creditorv  no  basis  for  an 
estoppel  against  her  assertion  of  ownership 
of  such  property.  Dunn  v.  Bogarth,  69  Neb 
244  (  80  N.  W.  811). 

119.  (1902.)  When  It  Is  known  that  a 
married  woman  received  a  conveyance,  from 
a  person  other  than  her  husband,  of  a  tract 
of  land  to  which  he  never  had  title,  the  pre- 
sumption is  that  she  acquired  it  honestly 
and  not  In  fraud  of  the  husband's  creditore. 
Forsyth  V.  Easterday,  63  Neb.  887  (89  N 
W.  407). 
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 CouTeyance  from  third  perwm. 

120.  (1881.)  One  S.  being  indebted,  con- 
veyed his  real  estate  to  H.,  taking  bis  notes 
therefor,  there  being  no  change  In  the  pos- 
session of  the  property.  A  few  days  after 
receiving  the  deed  H.  conveyed  to  the  wlfft 
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«t  S.,  recelTlns  hla  notea  and  about  $100  In 
piyment.  Held,  Tbat  H.  was  not  a  bona  /tde 
pordiaaer..  Ca*e  d  Co.  v.  Saiotelle^  11  Neb. 
51  17  N.  W.  441). 

121.  (1901.)  Where  land  was  sold  by  a 
debtor  to  one  of  sereral  creditors  for  an 
ample  and  fair  conaideration  In  satisfaction 
of  &0U  fidr  pre-existing  debts,  and  tbe  pur- 
diaser  afterwards  contracted  to  reoonver  the 
Iind  to  the  wife  of  the  grantor,  the  subse- 
qurat  transaction  was  not  evidence  oi  a 
frtudiilent  conveyance  In  the  Qrst  Instance 
far  the  purpose  of  defrauding,  hindering  or 
delaying  other  creditors  In  the  eollaetlon  of 
tbeir  debts.  Blair  Btate  Bank  v,  Bunn,  61 
Neb.  464  (8S  N.  W.  527). 

122.  (1903.)  Where  land  has  been,  by  a 
man  and  wife,  conveyed  to  a  third  party  for 
a  full  expressed  consideration,  and  by  that 
third  party  to  the  wife  for  a  ellghtly  greater 
expressed  consideration  by  a  deed  of  a  few 
days'  later  date,  and  It  is  alleged  that  both 
deeds  were  without  consideration,  but  the 
auction  Is  denied,  it  cannot  be  presumed, 
iB  the  absence  of  all  proof  on  the  subject, 
that  tbt  deeds  were  without  consideration 
and  nado  merely  to  put  the  title  in  the 
wife's  nam*.  Citizens*  State  Bank  of  WooH 
Aitrr  v.  Porter,  4  Unof.  73  (93  N.  W.  391). 

Chuirdiui  and  ward. 

123.  (1896.)  Where  a  guardian  executes 
sotcs  and  mortgages  a  stock  of  goods  as  se> 
orlty  to  his  wards  fw  aioney  borrowed  and 
tke  delegation  of  the  trust -by  the  guardian 
to  the  payee  of  the  note  and  mortgage.  In 
and  of  itself  was  without  effect  on  the 
right  of  the  creditors  of  the  guardian,  and 
hence  was  an  action  on  the  part  of  the 
gnardian  of  which  the  creditors  could  not 
complain.  Plummer  v.  Oreen,  49  Neb.  316 
(fiS  N.  W.  600). 

V.  Pretareoee  of  Credlters. 

Preference  In  bankruptcy,  see  Bankruptcy, 
1125^7. 

Preference  of  ofDcers  and  stodcholders  by 
tsMdvoit  corporation,  see  Corporotton*, 
H406-ttl. 

Preference  in  assignment  for  creditors, 
■ee  Aatiffnments  for  Benefit  of  Creditort, 
H  42-56. 

Rl^t  of  partnership  to  prefer  creditor,  see 
PortwTYftfp,  It  139-144. 

Burden  of  proof,  see  post,  i  416. 

SolkieDey  of  evidence,  see  po«(,  8  660. 

Instmcdons.  see  poet,  II&7S-680. 


Xlement  or  evidence  of  fraud. 

124.  An  intention  on  the  part  of  a  debtor 
to  defraud  cannot  be  inferred  merely  from 
tbe  fact  that  he  desired  to  and  did  prefer 
certain  of  his  creditors.  (1893)  Jones  v. 
Loree.  37  Neb.  816  (56  N.  W.  390);  (1893) 
Farrcell  Co.  v.  Wright.  33  Neb.  445  (56  N.  W. 
984);  (1894)  Landauer  v.  Mack.  39  Neb.  8 
(67  N.  W.  5^6);  (1894)  Heicitt  v.  Commer- 
cial Bankinff  Co.,  40  Neb.  820  (59  N.  W. 
693);  (1894)  Robinaon  Notion  Co.  v.  Foot, 
42  Neb.  156  (60  N.  W.  316);  (1896)  Demp- 
$ter  Mill  Mfg.  Co.  v.  Firtt  liat.  Bank  of 
Boldr^ge,  49  Neb.  321  (68  N.  W.  477). 

125.  (1886.)  A  debtor  has  the  right  to 
secure  a  part  of  bis  creditors  In  preference 
to  others,  by  the  conveyance  or  mortgage  of 
prop«ty.  The  fact  of  such  preference  wilt 
not  of  Itself  render  such  conveyance  or 
mortgage  fraudulent  as  to  other  creditors. 
QHmre  v.  Farrington,  19  Neb.  44  (26  N.  W. 
618). 

126.  (1888.)  The  preference  by  a  debtor 
of  a  bona  /Me  creditM*  to  the  exclusion  of 
other  creditors  Is  not  of  Itself  necessarily 
fraudulent  Britton  v.  Bover,  tl  Neb.  622 
(43  N.  W.  356). 

127.  (1896.)  A  preference  by  an  insolv- 
ent debtor  tn  favor  of  a  creditor  most  be 
an  honest  one  and  not  a  device  to  enable  ttke 
former  to  frandolentlr  dali^  or  defeat  other 
credltOTS.  Landatter  v.  Mack  4  Co.  43  Neb. 
430  (61  N.  W.  697  >. 

128.  (1899.)  The  character  of  a  trans- 
action by  which  a  creditor  obtains  security 
frmn  an  insirivent  debtor  depends  upon  the 
motives  of  the  parties  thereto.  Tacfca&erry 
d  Co.  V.  Oilmore,  67  Neb.  460  (78  N.  W.  32). 

Right  to  prefer  creditor. 

129.  A  debtor  In  falling  circumstances 
has  a  rlglit  to  secure  or  pay  In  full  a  por- 
tion of  bis  creditors  to  the  exclusion  of  the 
others;  and  whether  tn  so  doing  he  is  ac- 
tuated by  a  fraudulent  purpose.  Is  a  ques- 
tion of  fact  and  not  of  law.  (1893)  Kilpat- 
rick-Koch  Co.  v.  McPheely,  37  Neb.  800  (56 
N.  W.  389);  (1893)  Costello  v.  Chamberlain. 
36  Neb.  45;  (1893)  Harwell  Co.  v.  Wright, 
38  Neb.  446  (66  N.  W.  984);  (1894)  Bank  of 
Commerce  of  Ctrand  Island  v.  Schlotfeldt,  40 
Neb.  212  (58  N.  W.  727);  (1895)  Meyer  v. 
Union  Bag  tt  Paper  Co..  41  Neb.  67  (59  N.  W. 
696);  (1894)  Hewitt  v.  Commercial  Bankinff 
Co..  40  Neb.  820  (59  N.  W.  693);  (189$) 
Chaffee  v.  AtUte  Lumber  Co.,  43  Neb.  224 
(61  N.  W.  637;  47  Am.  St.  Rep.  753);  (1897) 
Sun-2ay  Creek  Coal  Co.  v.  Bumham,  52  Neb. 


Digitized  by 


{  130 


FRAUDULENT  CONVEYANCES. 


i  143 


364  (72  N.  W.  487);  (1897)  Smith  v.  Bowen, 
51  Neb.  245  (70  N.  W.  949);  (1898)  Blair 
State  Bank  v.  Stewart,  57  Neb.  58  (77  N.  W. 
370);  (1899)  Bennett  v.  McDonaid,  59  Neb. 
234  (80  N.  W.  826);  (1899)  Tackaherry  & 
Co.  V.  mimore,  57  Neb.  450  (78  N.  W.  33). 

130.  (1889.)  A  creditor  in  tailing  cii^ 
cumstances  may  prefer  his  creditors.  Davis 
V.  Scott,  27  Neb.  642  (43  N.  W.  407). 

131.  (1890.)  The  common-law  right  of  a 
debtor  to  prefer  creditors  is  very  much  re- 
stricted In  this  state  by  virtue  of  the  attach- 
ment, assignment  and  other  laws,  and  will 
not  be  applied  In  any  ease  where  a  just  and 
fair  distribution  of  the  proceeds  of  the  debt- 
or's property  can  be  made  among  all  his 
creditors.  Morse  4  Co.  v.  Steinrod  d  Co.,  29 
Neb.  108  (46  N.  W.  922).  [Overruled.  45 
Neb.  119;  45  Neb.  793  ] 

132.  (1893.)  A  debtor  in  falling  circum- 
stances may  lawuflly  prefer  one  or.  more  ot 
his  creditors  and  secure  such  creditors  by 
mortgage  or  conveyance  absolute,  provided 
the  transaction  Is  In  good  faith  and  not 
made  with  Intent  to  defraud  other  creditors. 
Costello  V.  Chamberlain.  36  Neb.  46  (63  N. 
W.  1034). 

133.  (1901.)  A  debtor  has  a  right  to  sat- 
isfy or  secure  one  or  more  of  his  creditors 
by  the  transfer  of  a  reasonable  amount  of 
his  property  as  security  or  payment  of  a 
bona  fide  debt;  and  the  debtor  has  the  right 
to  make  such  preference  of  his  creditors, 
even  thought  the  effect  thereof  be  to  defeat, 
hinder  or  delay  other  creditors  In  the  col- 
lection of  their  debts;  and  this  Is  so  even 
though  the  parties  knew  that  such  would  be 
the  effect,  and  even  though  the  property  so 
taken  as  security  was  all  the  debtor  had.  If 
the  value  of  the  property  so  transferred  Is 
reasonably  proportionate  to  the  amount 
Justly  owing  to  the  creditor  so  preferred, 
and  was  taken  by  the  creditor  for  the  sole 
and  only  purpose  ot  protecting  himself  In 
the  collection  of  his  debt.  Blair  State  Bank 
V.  Bunn,  61  Neb.  464  (85  N.  W.  527). 

134.  (1902.)  It  is  not  error  to  Instruct 
a  Jury,  In  a  proper  case,  as  to  the  right  to 
prefer  creditors;  and  It  Is  not  error  to  tell 
the  Jury  that  accidental  Inclusion  of  too 
large  an  amount  In  securing  a  preferred 
creditor  is  not  fraud.  Trompen  v.  Yate»,  66 
Neb.  526  (92  N.  W.  647). 

—  .  Partnership. 

135.  (1895.)  Members  of  a  partnership 
cannot  create  In  favor  of  another  firm,  of 
which  they  are  the  sole  members,  a  prefer- 


ence as  against  creditors,  by  making  a  mort- 
gage on  the  property  ot  the  first  mentioned 
firm  in  Its  name  to  that  last  named,  unless 
affirmatively  It  Is  clearly  shown  that  the 
transaction  was  free  from  fraud,  and  the 
assignment  afterwards  of  an  account  se- 
cured by  such  a  mortgage  entitles  the  as- 
signee to  no  exemption  from  the  operation 
of  this  requirement.  Bonwit  v.  Hej/tnan,  42 
Neb.  537  (61  N.  W.  716). 

136.  (1896.)  A  partnership  has  the  r4sbt 
to  prefer  one  ot  its  credltora  to  the  exclu- 
sion ot  another  provided  the  preference  Is 

made  and  accepted  without  an  tntention  o 
defraud.  Xtna  Ins.  Co.  v.  Bank  of  Wilcox. 
48  Neb.  544  (67  N.  W.  449). 


'  Cozporations. 


137.  (1896.)  A  copartnership  has  the 
right  to  prtffer  one  ot  Its  creditors  to  the  ex- 
clusion of  another,  provided  the  preference 
is  made  and  aceeptnd  without  any  fraudu- 
lent purpose,  .^tna  Ins.  Co.  v.  Bank  of  Wit- 
cox,  48  Neb.  544  (67  N.  W.  449). 

138.  (1897.)  An  Insolvent  corporation 
may,  in  the  absence  of  actual  fraud,  prefer 
one  or  more  ot  Its  credltora  to  the  exclu- 
sion of  others.  Wattacha  S  Son*  v.  Robin- 
son d  Stokes  Co.,  SO  Neb.  469  (70  N.  W.  52). 

139.  (1898.)  In  the  absence  of  actual 
fraud  an  insolvent  corporation  may  prefer 
one  or  more  ot  Its  creditors  to  the  exclusion 
of  others.  Seeds  Dry-Plate  Co.  v,  Beyn 
Photo-Supply  Co.,  57  Neb.  214  (77  N.  W. 
660). 

140.  (1898.)  A  corporation  may  not  pre- 
fer a  debt  owing  to  Ita  director,  secretary, 
and  treasurer.  Seeds  Dry-Plate  Co.  v.  Beyn. 
Photo-Supply  CO.,  67  Neb.  214  (77  N.  W. 

660). 

141.  (1898.)  .  An  insolvent  corporation,, 
merely  because  It  Is  a  corporation,  is  not 
prohibited  from  preferring  particular  cred- 
itors. Oermon  Kat.  Bank  v.  First  Tfat.  Bank, 
56  Neb.  86  (75  N.  W.  531). 

Payment  or  satisfaction  of  debt 

142.  (1882.)  One  who  takes  a  stock  of 
goods  for  their  full  value.  In  satisfaction  of 
a  debt  owing  to  him  by  the  seller,  and  also 
assumes  certain  obligations  of  the  seller.  Is 
a  bona  fide  purchaser  as  against  a  subse- 
quent attaching  creditor.  Keith  v.  Heffel- 
finger,  12  Neb.  497  (11  N.  W.  749). 

143.  (1883.)  A  sale  by  one  member  of 
an  insolvent  firm  of  bis  individual  property 
at  a  fair  price,  In  payment  ot  his  antecedent 
personal  indebtedness,  without  any  secret 
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tnst  or  beaefit  reserved  to  himself,  and  by 
which  a  preference  la  given  to  such  cred- 
itor over  those  of  the  firm.  Is  opposed  to 
M  principle  of  law,  and  will  be  upheld. 
Sckwerling  v.  Eovar,  15  Neb.  306  (18  N.  W. 
134). 

144.  (1887.)  Creditor  may  obtain  from 
tiUlng  debtor  payment  of  his  claim,  pro- 
rlded  be  acts  In  good  faith  and  receives  no 
niore  than  sufflcient  to  satisfy  the  debt. 
mhell  V.  OHmet,  22  Neb.  626  (35  N.  W. 
t»3). 

145.  (1888.)  A  creditor  of  insolvent  may 
obtain  payment  in  full  of  his  debt,  and  such 
payment  will  not,  of  itself,  be  sufflcient  to 
make  the  transaction  fraudulent  Slwood 
V.        24  Neb.  373  (  38  N.  W.  7»3). 

14€.  (1888.)  A  creditor  of  an  raaolT«nt 
mar  obtain  from  bim  payment  in  full  of  a 
hona  fide  debt,  and  such  payment  may  be 
made  in  property,  provided  its  fair  value 
does  not  exceed  the  amount  of  the  debt,  and 
such  creditor  will  not  tor  that  cause  alone 
be  chargeable  with  intending  to  delay  or  de- 
fraad  the  creditors  of  the  debtor.  Blwood 
r.  Jfay,  24  Neb.  373  (38  N.  W.  793). 

147.  (1897.)  A  bill  of  sale  received  in 
ptfrnent  of  an  antecedent  debt  protects  the 
vendee  to  the  same  extent  as  had  there  t>een 
a  aew  eonsiderition,  If  taken  in  good  teith 
ind  witboat  an  intention  to  defraud  the 
other  creditors  of  the  vendor.  Rachman  v. 
Clapp,  50  Neb.  648  (70  N.  W.  259). 

148.  (1897.)  A  creditor  may  take  such 
lawfal  steps  as  he  deems  beat  to  secure  the 
ptpnent  of  a  debt  owing  to  him;  and  if  the 
creditor's  only  motive  be  the  honest  one  of 
Honrlng  his  debt,  he  will  not  be  guilty  of 
frtnd  because  the  effect  of  securing  or  pay- 
ing bis  debt  is  to  leave  some  other  creditor's 
debt  partly  or  wholly  unpaid.  Clarke  Drug 
Co.  V.  Boardman,  50  Neb.  687  (70  N.  W.  248). 

149.  (1898.)  Where  a  partnership  sells 
the  drag  department  of  their  business  to  an- 
other, and  a  creditor  of  the  old  partnership, 
la  dlsdiarge  of  an  attachment,  pays  the  pur* 
duser  of  such  drug  stock  a  small  sum  of 
iwney  and  takes  the  stock  on  a  debt  owing 
bf  the  old  firm,  such  sale  is  fraudulent  as  to 
crtdltor  of  the  dru^st  RtcharOaon  Drug 
Co.  r.  Meyer.  54  Neb.  319  (74  N.  W.  575). 

150.  (1898.)  A  bank  holding  paper  for 
ctrileGtlon  merely,  and  charged  with  no  duty 
other  than  its  due  presentment,  if  it  dis- 
Asfges  that  duty  and  is  guilty  of  no  mls- 
rtpreseotatlon  or  f  randulent  concealment.  Is 
not  forbidden  to  obtain  a  preference  for  a 


debt  owing  to  itself  from  the  same  debtor. 
United  8tate9  Tfat.  Bank  of  Omaha  v.  We»(-. 
ervelt,  66  Neb.  424  (76  N.  W.  857). 

151.  (1901.)  A  debtor  who  has  made  a 
conveyance  of  property  whidi  is  void  ondw 
either  section  7  or  17,  chapter  32,  Compiled 
Statutes,  1899,  may  afterwards  transfer  the 
title  and  ownership  of  such  property  to  a 
creditor  who  Is  willing  to  receive  It  in  sat- 
isfaction of  his  claim.  Oraham  v.  Bttate  of 
Totcntend,  62  Neb.  364  (87  N.  W.  169). 

152.  (1901.)  A  creditor  may  lawfully  ac- 
cept security  from  an  Insolvent  debtor,  but 
not  with  the  intent  of  defrauding  other  cred* 
Itors.  Etiit  p,  ITiuwImaii,  61  Neb.  268  (85 
N.  W.  76). 

Xortgage  aa  aacarity. 

153.  (1886.)  When  a  debtor  executed  a 
chattel  mortgage  -to  secure  the  payment  of 
a  bona  fide  pre-exlating  debt,  and  soon  there- 
after executed  a  general  assignment  of  his 
property  for  the  benefit  of  his  creditors,  but 
which  assignment  was  abandoned  by  the  as- 
signee and  all  parties  interested,  and  the 
mortgaged  property  taken  possession  of  by 
the  mortgagee,  the  mortgage  will  be  upheld 
even  though  It  was  executed  on  the  same 
day  and  near  the  same  time  at  which  the 
assignment  was  executed.  JBferbotoer  v. 
Polk,  17  Neb.  268  (22  N.  W.  698). 

154.  (1890.)  A  debtor  in  failing  circum- 
stances may  give  a  creditor  adequate  se- 
curity by  way  of  mortgage  upon  his  personal 
property  to  secure  a  6ona  ftde  debt,  but  he 
cannot  In  this  manner  convey  all  his  per- 
sonal property,  greatly  In  excess  of  sufflcient 
security,  and  thus  hinder  and  delay  other 
creditors  In  collecting  their  claims  against 
him  without  subjecting  himself  to  the 
charge  of  a  fraudulent  disposition  of  his 
property.  Morte  <F  Oo*  v.  Bteinrod  A  Co., 
29  Neb.  108  (46  N.  W.  922). 

156.  (1890.)  A  creditor  may  take  ade- 
quate security  from  d  falling  debtor  without 
being  chargeable  with  seeking  to  hinder  and 
delay  ottier  creditors,  but  where  a  debtor, 
heavily  Indeoted,  makes  a  mortgage  up<«  all 
his  property  to  one  creditor,  the  security 
being  greatly  In  excess  of  the  amount  of  the 
debt,  and  the  effect  will  be  to  prevent  other 
creditors  from  collecting  their  claims  out  of 
the  residue,  an  attachment,  on  the  grround  of 
fraudi  lent  disposition  of  the  property  on  the 
facts  stated  In  the  opinion,  will  He  against 
the  debtor.  Smith  v.  Boyer,  29  Neb.  76  (45 
N.  W.  265;  26  Am.  St.  Rep.  373).  [Rehear- 
ing.    35  Neb.  4«.) 
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156.  (1891.)  Chattel  mortgagea  to  pre- 
ferred creditors,  given  to  secure  actual  in- 
debtedness. In  good  faith,  by  an  insolvent 
debtor,  are  vaitd  and  do  not  ccmstltute  an 
assignment,  though  they  cover  all  the 
debtor's  property  the  value  of  which  was 
slightly  in  excess  of  the  debts  secured. 
Herahiser  v.  Higman,  31  Neb.  531  (48  N.  W. 
272;  28  Am.  St.  Rep.  627). 

167.  (1892.)  A  debtor  in  failing  circum- 
stances and  contemplating  Insolvency  may 
pay  or  secure  an  indebtedness  created 
within  nine  months  prior  thereto;  and  a 
chattel  mortgage  executed  to  secure  a  hona 
fide  debt  created  within  that  time  will  not 
be  held  void  for  Van  reason  that  sueh  debtor, 
within  a  few  hours  thereafter,  mt^ea  a  gen- 
«ral  assignment  of  all  Ue  property,  Including 
that  mortgaged  as  aforesaid,  for  the  benefit 
of  his  creditors.  Brown  v.  WiUiama,  34 
Neb.  376  (51  N.  W.  851). 

158.  (1894.)  A  chattel  mortgage  is  not 
void  as  constituting  a  prohibited  assign- 
ment for  creditors  solely  for  the  reason  that 
It  is  made  to  secure  the  payment  of  debts 
to  third  persons  as  well  as  to  the  mortgagee. 
Davia  V.  Hilbovm,  41  Neb.  3B  (59  N.  W. 
379). 

159.  (1899.)  An  assignment  of  a  fraudu- 
lent mortgage  to  secure  a  creditor  of  the 
mortgagor  ts  valid  without  any  cmaiderattea 
moving  from  the  assisnee  to  ttie  assignor. 
Such  a  transaction  ts,  in  substance,  a  re- 
lease of  the  fraudulent  mortgage  and  the 
execution  of  a  new  mortgage  by  the  debtor 
to  his  creditor.  Longfettxm  v.  Barnard,  58 
Neb.  612  (79  N.  W.  266;  76  Am.  St  Bep. 
117). 

leo.  (1901.)  Proceedings  taken  by  a 
debtor  to  dissolve  an  attachment  levied  on 
his  property,  and  after  the  dissolution 
thereof  securing  and  preferring  certain  of 
his  creditors  to  Uie  exclusion  of  the  attadi- 
ment  crBditor,  does  not  constitute  evidence 
of  a  fraadttlent  transfer  to  the  debtor's  prop- 
erty for  the  purpose  of  hinderteg  er  delaying 
his  other  creditors.  Blair  State  Bimfe  V. 
Bunn,  61  Neb  464  (85  N.  W.  527). 

161.  (1901.)  When  a  mortgage  on  real 
estate  is  given  in  good  faith  to  secure  an 
actual  and  bona  fide  indebtedness  due  from 
the  mortgagor  to  the  mortgi«ee,  the  mort- 
gage Is  not  rendered  fraudulent  per  «e  as  to 
other  creditors  of  the  mortgagor  because 
there  is  Included  in  the  transaction  a  debt 
due  another  creditor  which  the  mortgagee 
verbally  or  in  writing  agrees  to  pay  from 
the  proceeds  of  the  mortgaged  property. 


The  true  inquiry  is  whether  the  mortgage 
was  glveh  In  good  faith  to  secure  an  actual 
and  Imna  fide  Indebtedness  owing  by  the 
mortgagor.  Berry  v.  Berk,  62  Neb.  535  (87 
N.  W.  309). 

162.  (1902.)  A  mortgage  on  M.200  worth 
of  merchandise,  given  to  secure  $2,181.23,  to 
which  is  added  $500  then  advanced  by  the 
mortgagee  to  the  debtor  on  the  latter's  plea 
that  he  Is  entitler  to  $500  exemptions,  where 
ttie  mortgagee  is  ehaigeable  with  ntitloe  tliat 
the  debtor  has  other  obligations  whose  pay- 
ment he  Is  seeking  to  avoid,  and  no  other 
estate  available,  Is  fraudulent  and  void  as 
to  creditors  whose  claims  antedate  the 
mortgage,  and  who  have  no  part  in  Its  mak- 
ing. Clwnberlain  Banking  House  v.  Tur- 
ner-Fraaer  MereantiJe  Co.,  66  Neb.  48  (92 
N.  W.  172). 

163.  (1903.)  The  open  and  admitted  In- 
clusion of  a  small  claim  on  behalf  of  an- 
other creditor.  In  a  chattel  mortgage  given 
to  secure  itma  fide  Indebtedness,  will  not,  of 
Itself,  render  such  mortgage  and  possession 
fraudulent  and  unlawful  as  against  attachins 
creditors.  Taylor  v.  Harle-Hatu  Drug  Co., 
69  Neb.  546  (96  N.  W.  182). 

Fref  erence  of  reUittves  la  general. 

1«4.  (188S.)  Where  a  brother  of  a  widow 
signs  her  administratrix  bond  and  as  se- 
curity retains  a  sum  of  money  due  the 
estate,  which  he  afterwards  turns  over  to  a 
second  huslMuid  of  the  adminiatratix.  and 
takes  a  mortgage  on  chattels  as  Indemnity, 
such  mortgage  is  held  valid  as  agAlnst  a 
subsequent  Judgment  creditors  of  the  maker 
thereof.  Orime*  v.  Sherman,  25  Neb.  843 
(41  N.  W.  814). 

165.  (1897.)  A  debtor  in  faUlng  circum- 
stance may  prefer  one  creditor  notwith- 
standing the  taict  It  may^be  'to  the  exclusion 
of  others,  and  this  may  Include  relatives  of 
the  debtor  who  are  creditors.  Nat.  Bank  of 
Commerce  v.  Chapman,  50  Neb.  484  (70  N. 
W.  39). 

166.  (1902.)  Evidence  showing  that  a 
conveyance  of  land  from  one  to  his  son-in- 
law  was  made  after  a  sale  of  the  premises 
to  the  latter  had  In  fact  l»en  made,  and  In 
settlemmt  of  a  bona  fide  debt  owing  by  tiie 
father-in-law.  Is  not  in  fraud  of  craditors. 
Dwies  V.  Barker,  2  Unof.  510  (89  N.  W. 
397). 

a.  Betentlon  of  Possession  or  Appusnt 
Title  by  Orantor. 
Necessity  of  recording  chattel  mortgages 
as  between  the  parties,  see  Chattel  liort- 
gaget,  f  182-91. 
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Presmnptkm  of  fraud  from  retentton  of 
poesesslon,  wet  po$t.  SI  40S-406. 
Bordra  of  proof,  see  pcBt,  tl  417-421. 
Su&cteBcjr  of  evidence,  eee  pott,  tS  ^lOe. 

507. 

Instructions,  see  pott,  H  600,  601. 

Bkment  or  erldoBcs  of  f  mod. 

167.  PoBseesiOB  of  property  by  the  mort- 
gagor Is  evidence  of  fraud  that  may  be  re- 
butted. (1882)  Turner  v.  KUIian,  12  Neb.  580 
(12  N.  W.  101);  (1888)  Fitzgerald  v.  Meyer, 
2S  Neb.  77  (41  N.  W.  128);  (1893)  Fint 
yat.  Bunle  of  Denver  v.  Lowrey,  36  Neb. 
390  (54  K.  W.  568);  (1894)  Poaiton  4  Oal- 
Hghtr  V.  Smith  d  Co.,  41  Neb.  56  (69  N.  W. 
690);  (1895)  Snyder  v.  Dangler,  44  Neb. 
(00  ( i3  N.  W.  20 ) ;  ( 1899 )  Beidiman- 
BtnoiKt  Saddlery  Co.  v.  Schott,  69  Nob.  20 
(80  N.  W.  47). 

168.  (1877.)  By  our  statute  the  reten- 
llcm  of  possession  by  the  seller  Is,  at  most, 
oa\j  prima  facte  evidence  of  fraud,  which 
maj  be  rebutted  by  proof.  Bobineon  v.  UM, 
6  Neb.  328. 

1<9.  (1877.)  The  words:  '^t  shall  and 
may  be  lawful  for  him  (the  mortgagor)  to 

retain  the  possession  of  the  said  goods  and 
chattels,  and  to  use  and  enjoy  the  same" 
until  default,  do  not  render  the  instrument 
void  OQ  Its  face.  Bedman  v.  Anderson,  6 
NA.  391 

170.  (1878.)  The  continued  possession  of 
goods,  assigned  by  the  execution  debtor  up 
to  the  time  of  their  being  seized  in  execu- 
tion, in  the  absence  of  a  showing  of  good 
faith  in  him  who  (ilalms  under  the  assign* 
meat,  Is  ctmclaslve  evidence  that  the  assign- 
ment was  fraudulent,  and  the  statute  (sec 
11,  cb.  5,  Gen.  Stat.)  requires  the  courts  ao 
to  declare.    Morgan  v.  Sogtie,  7  Neb.  429. 

171.  Under  the  provisions  of  section  11, 
chapter  32,  (implied  Statutes,  a  chattel 
mortgage,  altbous^  tiled  for  record.  Is  pHma 
fade  fraudulent  as  to  creditors  and  hona  ftde 
purchasers.  If  the  mortgagor  retains  posses- 
sion of  the  mortgaged  property.  And  the 
penioB  claiming  under  such  mortgage  must 
make  it  appear  that  the  same  was  made  in 
good  talth  In  order  to  recover.  (1882) 
Ifenik  V.  Burtey,  13  Neb.  261  (13  N.  W. 
379);  (1884)  Severance  v.  Lmvitt,  16  Ncib. 
439  (20  N.  W.  273). 

172.  (1885.)  Where  a  debtor  executed  to 
his  creditor  a  chattel  mortgage  upon  a  stock 
of  goods,  and  rtftalned  poasessfcm  nf  the 
swds,  there  being  no  agreemait  by  which 
flw  nRtgagor  was  to  sell  any  part  of  the 


goods  in  the  usual  course  of  trade,  nor  per- 
mission given  him  by  the  mortgagee  so  to 
do,  the  fact  that  a  smalt  part  of  the  mort- 
gaged property  was,  by  the  cmisent  of  the 
mortgagee,  transferreft  to  n  third  party  In 
payment  of  a  debt,  would  not  itself  render 
the  mortgage  fraudulent  and  void  as  against 
creditors.  Chicago  Lumber  Co.  v.  Fiaher. 
18  Neb.  334  (25  N.  W.  840). 

173.  (1890.)  A  chattel  mortgage,  or  bill 
of  sale  of  personal  property,  not  accom- 
panied by  an  immediate  delivery  and  fol- 
lowed by  an  actual  and  continued  change  of 
posseeeloa  of  the  property  sold,  mortgaged, 
or  assigned.  Is  presumed  to  be  fraudulent 
and  void  u  against  subsequent  pnrchaaers 
In  good  faith;  and  when  ottered  In  evidence 
In  an  action  between  the  person  claiming 
under  it  and  a  subsequent  purchaser  in  good 
faith,  and  for  value,  to  be  effective,  must 
be  accompanied  by  evidence  on  the  part 
of  the  person  claiming  under  such  chattel 
mortgage,  or  bill  of  sale,  that  the  same  was 
made  In  good  (alth  and  without  Intent  to 
defraud  creditors  or  purchasers.  A  prior 
recording  of  the  Instrument  will  not  super- 
sede the  necessity  of  such  proof.  Norton  v. 
Pilger.  30  Neb.  860  (47  N.  W.  471). 

174.  (1893.)  The  presumption  oC  fraud 
arising  from  the  want  of  change  of  posses- 
sion of  mortgaged  chattels  is  not  conclusive, 
but  may  be  entirely  rebutted  by  proof  of 
good  faith.  Firtt  Nat.  Bank  of  Denver  v. 
Lmcrey,  36  Neb.  290  (64  N.  W.  568). 

175.  (1896.)  It  Is  error  to  Instmct  the 
jury  that  a  purchaser  who  did  not  take  pos- 
session cannot  recover  the  property  from  an 
officer  attaching  It  as  that  of  the  seller  If 
the  purchaser  did  not  obtain  possession  be- 
fore levy  of  the  writ,  though  he  had  no  no- 
tice of  the  seller's  fraudnlent  intent.  Powell 
V.  Yeazel  46  Neb.  825  (64  N.  W.  695). 

176.  (1896.)  Retention  of  possession  by- 
mortgagor  Is  prima  facie  fraudulent  as  to 
his  creditors,  or  subsequent  good-faith  pur- 
^asers.  In  case  the  mortgage  had  been  duly 
filed,  but  this  presumption  nay  be  rebutted 
by  pnMf.  Sanford  v.  Jenaen,  49  Neb.  766 
(69  N.  W.  108). 

177.  (1890.)  The  tact  that  a  mortgagor 
remained  In  possession.  Is  only  presumptive 
evidence  of  fraud.  Heidiman-Benoiat  Sad- 
dlery Co.  V.  Schott.  59  Neb.  20  (80  N.  W.  47). 

178.  (1907.)  Want  of  change  of  posses- 
sion is  not  conclusive  on  the  question  of 
fraudulent  Intent  of  a  transfeV  of  propertv. 
yeeley  v.  Trautwejn.  79  Neb.  751  (113  N. 
W.  141). 
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Necessity  of  dianga  of  possession. 

178.  (1877.)  Under  our  statute  of  frauds 
the  delivery  of  possession  of  goods  sold  is 
not  necessary  to  protect  the  purchaser  as 
against  the  creditors  of  the  seller,  provided 
the  purchase  was  made  in  good  faith.  Rob- 
i»on  V.  UM,  6  Neb.  328. 

180.  (1878.)  In  order  to  prevent  the  pre- 
sumption of  fraud  In  favor  of  creditors  of 
the  mortgagor,  aud  the  necessity  of  proof 
by  the  mortgagee  of  good  faith  In  the  execu- 
tion of  the  mortgage  to  oTercome  it,  an  ac- 
tual and  continued,  change  of  possession  of 
the  mortgaged  property  Is  required.  Brunt- 
wicft  V.  McClay,  7  Neb.  137. 

181.  (1879.)  A  sale  of  goods  Is  void  as 
to  a  creditor  of  the  seller  If  there  be  no 
change  of  possession  of  the  things  sold  until 
bis  execution  is  levied  upon  them,  without 
proof  that  it  was  made  in  good  faith,  and 
without  any  intent  to  defraud  creditors. 
Walee  v.'Orifln,  9  Neb.  47  (2  N.  W.  461). 

182.  (1883.)  By  the  lltb  section  of  our 
statute  of  frauds,  where  In  the  sale  of  goods 
they  are  left  In  possession  of  the  seller. 
In  a  controversy  betwemt  hia  creditors  and 
the  purchaser  the  presumption  is,  primn 
faxAet  that  the  sale  was  fraudulent.  And  in 
such  case  the  burden  of  showing  the  sale 
to  have  been  honest  is  on  the  purchaser. 
Densmore  v.  Tomer,  14  Neb.  892  (16  N.  W. 
784). 

183.  (1890.)  Prior  recording  will  not  su- 
persede the  necessity  of  proof  of  good  faith, 
required  by  section  11,  chapter  26,  where  a 
sale  Is  unaccompanied  by  delivery.  Norton 
V.  Pflper,  30  Neb.  860  (47  N.  W.  471). 

184.  (1895.)  The  failare  of  a  purchaser 
of  chattels  to  take  possession  does  not  ren- 
der the  sale  conclusively  void  as  against 
creditors,  but  casts  upon  him  the  burden  of 
proving  good  faith.  Powell  v.  Teasel,  46 
Neb.  226  (64  N.  W.  696).- 

185.  (1898.)  A  debtor  may  make  a  valid 
oral  pledge  or  mortgage  of  his  property  to 
his  creditor;  but  to  the  validity  of  such 
mortgage  It  is  essential  that  there  be  an 
Immediate  delivery  of  the  mortgaged  prop- 
erty to  the  creditor,  and  that  such  delivery 
be  toHowed  by  an  actual  and  continued 
change  of  possession  of  Uie  property  pledged 
or  mortgaged.  Bucktta^  Sro».  Mfg.  Co.  v. 
Bnyder.  54  Neb.  538  (74  N.  W.  863). 

186.  (1904.)  The  presumption  of  fraud 
which  the  statute  raises  against  a  mortgagee 
who  tails  to  take  Immediate  possession  of 
the  Uilngs  mortgaged,  is  not  available  to  one 


who  attaches  the  property  after  the  mort- 
gagee has  taken  It  and  while  he  has  actual 
possession  thereof  under  his  mortgage. 
Fred  Kruff  Brewing  Co,  v.  Healej/f  71  Neb. 
667  (101  N.  W.  329). 

Betentlon  of  power  of  sale. 

Reservation  of  power '  In  assignment  for 
creditors,  see  Aatignmentt  for  Benefit  of 
Creditors,  ||  38-41. 

187.  (1873.)  A  mortgage  of  a  stock  of 
goods,  where  the  mortgagor  continues  in 
posBesslon  thereof,  and  disposes  of  the  same 
in  the  usual  and  ordinary  course  of  trade, 
is  void  as  against  the  creditors  of  the  mort- 
gagor and  subsequent  purchasers  in  good 
faith.   Tallon  v.  Elliton,  3  Neb.  63. 

188.  (1877.)  A  mortgage  of  goods  and 
chattels  with  possession  and  power  of  sale 
In  the  mortgagor  is  void  as  against  his  cred- 
itors.  Sedman  v,  Andereon,  6  Neb.  892. 

189.  (1877.)  A  mortgage  of  goods  and 
chattels  with  possession  and  power  of  sale 
in  the  mortgagor  is  void  as  against  the  cred- 
itors of  such  mortgagor.  WiUiama  v,  Evan*. 
6  Neb.  216. 

190.  (1879.)  A  chattel  mortgage  of  a 
stock  of  goods  in  a  store,  with  power  to  tba 
mortgagor  to  sell  in  the  ordinary  course  of 
trade,  although  fraudulent  uid  void  as  to 
creditors  and  subsequent  purchasers  In  good 
faith.  Is  valid  between  the  parties  to  It 
Oregory  v.  Whedon,  8  Neb.  373. 

191.  (1903.)  Where,  either  by  the  terms 
of  the  mortgage  or  by  contemporaaeoiis 
understanding,  the  mortgagor  (rf  Chattels  In 
possession  thereof  is  permitted  to  sell  the 
goods  in  the  ordinary  course  of  trade  for 
bis  own  benefit,  such  mortgage  is  fraudulent 
and  void  as  to  creditors.  BttuSk  v.  Fuller^ 
4  Unof.  303  (93  N.  W.  1010). 

192.  (1898.)  Where  mortgagor  of  a 
stock  of  goods  remains  in  possession  and 
sells  the  mortgaged  goods  In  the  usual 
course  of  business  pursuant  to  an  agree- 
ment to  apply  the  proceeds  upon  the  debt 
secured,  the  court  should  not  pronounce  the 
transaction  fraudulent  as  a  matter  of  law, 
and  in  such  a  case  it  is  prejudicial  error  to 
withdraw  from  the  jury  the  question  of 
fraud.  Lepin  v.  Coon,  54  Neb.  664  (74  N. 
W.  1079). 

Transfer  subject  to  direction  of  mortgagor. 

193.  (1882.)  A  chattel  mortgage  of  a 
stock  of  goods  containing  a  clause,  by  which 
the  mortgagor  is  given  possession  with  power 
of  sale  In  the.  usual  course  of  trade,  the  pro- 
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oeeds  to  go  In  satisfaction  of  the  mortgage 
debt,  is  not  GODCluBlrely  fraudulent,  and 
may,  by  satisfactory  evidence,  be  shown  to 
have  been  made  in  good  faith.  Turner  v. 
Killian.  12  Nab.  580  (.12  N.  W.  101). 

194.  (1887.)  A  chattel  mortgage  of  a 
slock  of  goods  containing  a  clause  by  which 
the  mcrtgagor  is  given  possession,  with  power 
of  sale  in  the  usual  course  of  trade,  the 
proceeds'  to  go  in  satisfaction  of  the  mort- 
gi«e  debt,  although  by  our  statute  made 
presumptively  fraudulent,  Is  not  conclusively 
so.  and  may,  by  satisfactory  evidence,  be 
sliowTi  to  have  been  made  in  good  faith. 
i>srM  V.  Scott,  22  Neh.  154  (34  N.  W.  354). 

(1892.)  Where  a  chattel  mortgage 
ii  executed  on  a  stock  of  lumber  and  mer- 
diaodise  to  secure  a  ttona  fide  indebtedness 
for  money  advanced  by  the  mortgagee,  and 
the  mortgagor  is  permitted  to  retain  pos- 
sesioo  of  the  property  mortgaged  without 
any  aothority  from  the  mortgagee  to  sell 
any  part  thereof,  the  fact  that  a  few  artitdes 
of  small  value  were  sold  by  the  servant  of  the 
mortgagor  wlthont  the  knowledge  or  consent 
of  the  mortgagee,  is  not  of  Itself  sufflcient 
to  Tsise  a  conclusive  presumption  that  the 
Bortgage  is  frundnlent  as  to  creditors. 
Wkitnev  V.  Lewm,  34  Neb.  443  (61  N.  W. 
WJ). 

1%.  (1893.)  A  Junior  mortgagee  of  chat- 
tels, who  agrees  with  the  senior  mortgagee 
and  the  mortgagor  that  the  gpods  mortgaged 
may  be  sold  and  the  proceeds  applied  to  the 
payment  of  the  mortgages  In  the  order  of 
their  priority  as  disclosed  by  the  records, 
«unot,  after  such  sale  and  appropriation  of 
the  proceeds,  maintain  an  action  to  avoid 
the  senior  mortgage  (or  fraud  in  Its  Incep- 
tioD  without  proof  that  the  facts  constituting 
the  fraud  were  discovered  after  the  agree- 
ment and  sale.  Rockford  Watch  Co.  v. 
Manifold,  36  Neb.  801  (55  N.  W.  236). 

197.  (1894.)  A  mortgage  of  personal 
property  with  possession  and  power  of  sale 
ia  the  mortgagor,  for  his  own  benefit,  is 

as  to  hta  creditors  and  subsequent 
purrtiaEers  In  good  faith.  Paxton  d  <M- 
Iag\er  v.  Smith     Co,  41  Neb.  56  (59  N.  W. 

198.  (1894.)  A  provision  in  a  chattel 
nortgi^e  for  possesidon  and  power  of  sale 
b7  the  mortgagor  raises  a  eondusive  pre- 
nmpdon  of  fraud,  and  such  oonveyimce  will 
ly  held  void  as  to  creditors.  But  In  every 
case  where  the  conveyance  is  not  fraudu- 
lent «n  its  face,  the  question  of  foaud  is  one 


of  fact.  Bherwin  t>.  Oaghagen,  39  Neb.  238 
(57  N.  W.  1005). 

199.  (1896.)  A  Chattel  mortgage  which 
oovered  all  the  itroperty  of  an  insolvent 
debtor,  executed  under  aa  agreement  be- 
tween the  parties  thereto  that  the  mort- 
gage should  not  be  filed  for  record,  that 
the  mortgagee  should  take  formal  posses- 
Blon  of  the  mortgaged  property  and  hold 
possession  thereof  for  the  benefit  and  sub- 
ject to  the  direction  of  the  mortgagor  until 
by  sale  or  lease  of  the  mortgaged  property 
to  the  advantage  of  the  mortgagor  the  debt 
secured  should  be  paid,  and  then  account 
to  the  mortgagor  for  the  balance,  is  fraudu- 
lent as  to  other  creditors  of  the  mortgagor 
who  are  plaintilta  in  this  action.  Bacon  v. 
Brockman  Commtstion  Co.,  48  Neb.  365  (67< 
N.  W.  304). 

200.  (1896.)  A  mortgage  of  chattels, 
where  the  mortgagor  is  permitted  to  retain 
the  exclusive  possession  and  control  of  the 
property  conveyed.  Is  void  as  against  credi- 
tors of  such  mortgagor  unless  filed  for  rec- 
ord as  required  by  section  14,  chapter  23, 
Compiled  Statutes.  HpaulAing  v.  JoAfMOH, 
48  Neb.  830  (67  N.  W.  874). 

201.  (1898.)  Where  mortgagor  of  a 
stock  of  goods  remains  in  possession  and 
sells  the  mortgaged  goods  In  the  usual 
course  of  business  pursuant  to  an  agree- 
ment to  apply  the  proceeds  upon  the  debt 
secured,  the  court  should  not  pronounce  the 
transaction  fraudulent  as  a  matter  of  law. 
and  in  such  a  case  It  is  prejudicial  error  to 
withdraw  from  the  Jury  the  question  of 
fraud.  Levin  v.  Coon,  64  Neb.  664  (74  N. 
W.  1079). 

202.  (1898.)  A  chattel  mortgage  provid- 
ing that  mortgagor  may  remain  in  posses- 
sion and  "sell  any  of  the  stock  In  trade  in 
the  regular  course  of  business,"  but  con- 
taining no  provision  for  applying  the  pro- 
ceeds to  payment  of  the  mortgage  debt.  Is 
fraudulent  as  to  mortgagor's  creditors. 
Buckttaff  Bros.  Mfg.  Co.  v.  Snyder,  64  Neb. 
538  (  74  N.  W.  863). 

203.  (1901.)  Where,  either  by  the  terms 
of  the  mortgage  or  by  contemporaneous 
understanding,  the  mortgagor  of  chattels  in 
possession  thereof  Is  permitted  to  sell  the 
goods  In  the  ordinary  course  of  trade  (or 
his  own  benefit,  such  mortgage  is  fraudulent 
and  void  as  to  creditors.  Brinker  v.  Athen- 
felter.  1  Unof.  793  (95  N.  W.  1124). 

204.  (1903.)  Where,  either  by  the  terms 
of  the  mortgage  or  by  contemporaneous  un- 
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derstandins.  the  mortgagor  of  diattels  In 
posaessloii  thereof  Is  permitted  to  sell  the 
goods  In  the  ordinary  course  of  trade  ftor 
his  own  benefit,  such  mortgage  Is  trftudalent 

and  void  as  to  creditors.  Blacfe  v.  Fuiler, 
4  Unof.  303  (93  N.  W.  1010). 

Sufficiency  of  transfer  of  pocseuion. 

—  Immediate  delivery. 

206.  (188S.)  In  an  action  of  replevin  by 
a  mortgagee  of  chattels  agiUnst  the  sfaerift 
tor  taking  such  chattels  on  an  attachment 
at  the  suit  of  a  creditor,  and  It  clearly  ap- 
pearing from  the  evidence  that  the  sale  or 
assignment  of  the  goods  as  evidenced  by 
the  mortgage  under  which  the  plaintiff 
claims  was  made  in  good  faith^  and  without 
any  Intent  to  defraud  such  creditor,  or  any 
creditor  of  the  mortgagor,  and  that  such 
mortgage  was  duly  recorded,  the  plaiotlft 
is  entitled  to  recover,  although  there  was 
not  that  immediate  delivery  followed  by 
an  actual  and  continued  change  of  posses- 
sion of  Bucfa  chattels  as  Is  contemplated  by 
section  11,  chapter  32,  Compiled  Statutes, 
Lorton  r.  Foteler,  18  Neb.  224  (24  N.  W. 
686). 

— ^Poaaesidon  by  i^ut. 

206.  (1878.)  Where  the  mortgaged  prop- 
erty, consisting  of  two  billiard  tables,  kept 
by  the  mortgagor,  a  saloon  keeper,  in  his 
paloon,  for  the  use  of  bis  customers,  was 
permitted  to  remain  In  his  possession,  al- 
though placed  nominally  in  charge  of  his 
bar-toider,  and  used  In  the  business  of  the 
mortgagor,  there  was  no  such*  "actual  and 
c<mtl&ued  change  of  poseession"  as  the  stat- 
ute requires  to  prevent  the  presumption  of 
fraud  as  to  creditors  of  the  mortgagor. 
Brungwick  V.  McClajf,  7  Neb.  187. 

207.  (1889.)  Where  property  consisting 
of  live  stock,  conveyed  by  a  debtor  firm  to  a 
creditor,  was  separated,  counted  and  de- 
livered to  the  creditor,  but  was  not  removed 
from  the  farm  in  which  it  had  been  kept, 
a  lease  of  said  farm  being  taken  from  the 
debtors  to  the  creditor,  and  one  of  the 
debtors  being  employed  hy  the  creditor  at  a 
fixed  salary,  to  take  charge  of  it,  there  was 
g  sufficient  change  of  possession.  Bierbotrer 
0.  Binoer,  27  Neb.  414  (43  N.  W.  264). 

-  Possession  by  vendor  as  lessee. 

208.  (18S9.>  A  son  executed  a  note  and 
mortgage  in  January  to  his  father,  and  in 
May  following  dischat^d  the  same  by  trans- 
ferring certain  horses  by  bill  of  sale.  The 
father  held  possession  for  abont  a  week 


when  the  property  was  redelivered  to  Uie 
aan  and  his  wife  under  a  lease.  Hetd.  Not 
such  contlnnons  change  of  possession  as  to- 
relieve  the  tether  of  the  burden  of  provtag 
good  faith.  WMte  «£  eont  v.  Woodruff,  2& 
Neb.  797  (41  N.  W.  785). 

 Effect  of  good  faith. 

209.  (  1888.  )  Every  sale  made  by  a 
vendor  of.  goods  and  chattels  in  his  pos- 
session or  under  his  control,  unless  the  same 
be  accompanied  by  an  Immediate  delivery, 
and  be  followed  by  actual  and  continued 
change  of  posseesion  of  the  thing  sold,  is  pre- 
sumed to  be  fraudulent,  as  against  subse- 
quent purchasers  in  good  faith,  unless  it 
shall  be  made  to  appear  on  the  part  of  the 
person  claiming  under  such  sale  that  the 
same  was  made  In  good  faith  and  without 
intent  to  defraud  such  purchasers;  there- 
fore, under  our  statute  of  frauds,  the  de- 
livery of  possession  of  property  sold  is  not 
necessary  to  protect  the  purchaser  as 
against  subsequent  purchasers,  provided  the 
purchase^  Is  shown  to  have  been  made  In 
good  faith.  FitzgemXd  v.  Meyer,  26  Neb.  7T 
(41  N.  W.  123). 

Failure  to  record  or  file  lastrument. 

Necessity  of  filing  chattel  mortgages  In 
general,  see  OKattel  Mortgages,  %%  82-91. 

Filing  and  recording  aseignment  for  cred- 
itors, see  AseionmentM  for  Benefit  of  Cred- 
itors, II 73-86. 

In  general. 

210.  (1882.)  A  coutract,  that  the  title 
to  personal  property  shall  not  pass  to  the- 
vendee  until  the  purchase  money  Is  paid, 
is  valid  beween  the  parties,  even  though 
the  contract,  or  a  copy  ttiereof,  ts  not  filed 
in  the  clerk's  office.  And  a  party  purchas- 
ing with  notice  that  the  debtor  is  not  the 
owner  of  the  property  is  not  protected. 
McCormidk  v.  Sfevenion,  13  Neb.  70  (12  N. 
W.  828). 

211.  (1883.)  Neglect  to  file  the  mort- 
gage, although  making  it  void  as  to  credi- 
tors of  the  mortgagor,  Is  available  only  to 
such  of  them  as,  by  a  lawful  seizure,  acquire- 
a  Hen  on  the  property  which  is  in  his  pos- 
session. Fitxgerald  v.  Andrews,  15  Neb.  52 
(17  N.  W.  370). 

212.  (1890.)  Under  the  act  of  February 
19,  1877,  section  26,  chapter  32.  Compiled 
Statutes,  an  unrecorded  bill  of  sale,  contract, 
or  lease,  wherein  the  transfer  of  title  or 
ownerriiip  of  personal  property  la  made  to- 
depend  upon  any  condition.  Is  void  only  as. 
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kfiinst  uiy  purcluuer  or  Judgment  creditor 
<rf  the  Tendee  or  lessee  ib  actual  posses- 
doa.  obtained  In  pursuance  of  Bvtth  sale,  eon- 
tract,  or  lease  witbont  notice.  As  to  all 
other  persons  or  parties,  the  law  remains 
unaffected  by  the  act,  except  in  so  far  as  It 
places  condftional  leases  of  personal  prop- 
erty upon  an  equal  footing  with  conditional 
sales.  Xorton  v.  Piloer,  30  Neb.  860  (47  N. 
W.  471). 

 Deed. 

21$.  (1883.)  A  conveyed  land  to  B  to  se- 
cnre  a  debt,  and  required  him  nptm  the  pay> 
ment  thereof  to  convey  to  tlie  wife  of  A. 
A  thereupon  contracted  debts  upon  the  faith 
UiBt  he  wa8  the  owner  of  land.  He  paid 
the  amount  due  B,  and  had  the  land  con- 
veyed to  bis  (A's)  wife,  but  the  deed  was 
not  recorded  until  after  the  debts  In  ques- 
tion were  contracted.  A  creditor's  bill  be- 
ing filed  to  subject  the  land  to  the  pay- 
meot  of  the  debts,  it  was  held,  liable. 
Boagland  Bros.  v.  Wilson,  1&  Neb.  320  (18 
N.  W.  78). 

214.  (1889.)  A  deed  executed  by  one 
free  from  debt,  but  which  Is  concealed  and 

not  recorded,  will  not  be  upheld  as  against 
those  to  whom  the  grantor  has  subsequently 
incurred  obligations.  Steele  v.  Coon.  27 
Neb.  586  (  43  N.  W.  411;  20  Am.  St.  Rep. 
70S). 

lis.  (1890.)  Failure  by  a  wife  to  record 
conveyances  from  her  husband  does  not 
estop  her  from  claiming  under  them,  If 
creditors  are  not  prejudiced.  Ward  v.  Par- 
lin,  30  Neb.  376  (46  N.  W.  529). 

216.  (1903.)  A  conveyance  of  realty 
from  a  father  to  a  son  recorded  two  years 
after  the  alleged  conveyance  and  at  the  time 
the  father  was  heavily  indebted.  Is  fraudu- 
lent as  to  creditors.  Dufrene  v.  Anderson, 
(7  Neb.  136  (93  N.  W.  139). 

 Xortgm^ 

217.  (1872.)  As  to  creditcrs  and  subse- 
quent purchuers  in  good  faith,  If  the  mort- 
gage be  not  recorded,  and  there  is  no  change 
of  possession,  it  is  to  be  considered  as  abso- 
lutely void;  If  it  be  recorded,  the  presump- 
tioD  la  only  prima  facie  that  it  is  void;  and 
evidence  may  be  received  and  must  be 
given  to  rebut  it  In  order  to  support  the 
mortgage.   Pyle  v.  Warren,  2  Neb.  241. 

218.  ( 1 879. )  A  vendee  who  purchases 
an  entire  stock  of  goods,  with  the  intent  to 
binder  and  delay  creditors,  cannot  hold 
nch  ^Mds  against  the  mortgage,  although 


It  was  not  recorded  until  after  tha  pre- 
tended purchase,  and  the  mortgagor  was  In 
possession  with  power  to  sell.  Oregor]/  v. 
Whedon,  8  Neb.  373. 

219.  (1890.)  A  chattel  mortgage  in  the 
form  of  a  bill  of  sale,  with  a  defeasance 
clause,  given  and  received  bona  fide,  though 
unfiled,  is  valid  as  against  subsequent  mort- 
gagees having  actual  notice  thereof  at  time 
of  taking  their  respective  mortgages.  Aua- 
Kll  V.  Longmoor,  29  Neb.  209  (45  N.  W. 
624). 

220.  (1890.)  A  second  chattel  mortgage 
executed  to  the  same  mortgagee  to  give  ad- 
ditional security  foe  an  alleged  debt  owing 
to  the  mortgagee,  growing  out  of  an  ex- 
change of  property,  not  being  recorded.  Is 
void  as  against  a  Judgment  creditor  of  the 
mortgagor.  South  Omaha  Nat.  Bank  v. 
Chase,  30  Neb.  444  (46  N.  W.  613). 

221.  (1894.)  When  the  poesesslon  of 
property  described  In  a  chattel  mortgage  re- 
mains with  the  mortgagor,  and  the  mort- 
gage, or  a  copy  thereof.  Is  not  filed  as  re- 
quired by  section  14,  chapter  32,  Compiled 
Statutes,  1893,  the  mortgage  is  absolutely 
void  as  to  creditors  of  the  mortgagor,  no 
matter  whether  they  have  actual  notice  of 
the  mortgage  or  not.  Farmers  4  Merchants 
Bank  of  York  v.  Antony,  39  Neb.  343  (57  N. 
W.  1029). 

222.  (1895.)  The  mere  failure  to  record 
a  chattel  mortgage  raises  no  preaumptlon 
that  It  is  void.  Grand  Island  Banking  Co. 
V.  Coatello,  45  Neb.  119  (63  N.  W.  376). 

223.  (1896.)  A  mortgage  of  chattels, 
where  the  mortga^r  Is  permitted  to  retain 
the  exclusive  possession  and  control  o(  the 
property  conveyed,  is  void  as  against  cred- 
itors of  such  mortgagor  unless  filed  for 
record  as  required  by  section  14,  chapter  32, 
Complied  Statutes.  Spaulding  v,  Johnson, 
48  Neb.  830  (67  N.  W.  874). 

224.  (1896.)  Where  a  mortgagee,  with- 
out Intent  to  defraud,  delayed  filing  his  lien 
and  tabing  possesion  of  the  chattels,  the 
instrument  being  In  fact  filed,  or  the  mort- 
gagee obtaining  possession  before  the  rights 
or  lien  of  any  third  person  attached,  the 
mortgage  is  good  against  one  of  mortgagor's 
creditors  who  subsequently  seixed  the  .prop- 
erty on  attachment  or  execution.  Forrester 
V.  Kearney  Xat.  Bank,  49  Neb.  655  (68  N. 
W.  1059). 

225.  (1897.)  Under  section  14,  chapter 
32,  Compiled  Statutes,  a  chattel  mortgage 
can  be  made  a  valid  lien  as  to  the  other 


Digitized  by 


1236 


FRAUDULENT  CONVEYANCES. 


1236 


creditors  ot  the  mortgagor  only  by  deposit- 
ing the  instrument,  or  a  copy  thereof.  In 
the  office  of  the  county  clerk  of  the  proper 
county,  or  by  the  mor^gee  taking  and  re- 
taining possession  of  the  mortgaged  chattels. 
Meyer  4  Raapke  v.  Miller.  51  Neb.  620  (71 
N.  W.  315). 

226.  (1898.)  A  Chattel  mortgage  made 
and  filed  for  record  in  accordance  with  an 
agreement  between  the  parties  thereto  that 
the  mortgagor  would  give  security  of  that 
kind,  prima  fade  vested  the  mortgagee  with 
the  right  of  possesion  of  the  property  mort- 
gaged as  against  an  officer  levying  on  the 
said  property  in  the  hiterval  of  time  be- 
tween such  filing  and  the  mortgagee's 
acQulBltion  of  knowledge  that  such  filing  had 
actually  taken  place.  Rein  v.  Kendall,  56 
Neb.  683  (76  N.  W.  1104). 

227-  (1898.)  An  unreoirded  mortgage  is 
valid  between  the  parties  and  is  not  void 
as  to  creditors  generally,  but  only  as  to 
creditors  whose  instruments  have  been  first 
recorded.  Blair  State  Bank  v.  Stewart,  57 
Neb.  58  (77  N.  W.  370). 

228.  (1901.)  Delay  in  making  a  chattel 
mortgage  ot  record,  does  not  render  the 
instrument  void  as  against  creditors  who 
fall  In '  obtaining  a  lien  upon  the  property 
until  after  the  mortgage  has  been  filed  for 
record  and  possession  has  been  taken  under 
it.  Carpenter  Paper  Co.  v.  News  Publithinff 
Co.,  68  Neb.  59  (87  N.  W.  1050). 

229.  (1901.)  A  creditor  cannot  complain 
of  the  withholding  of  a  chattel  mortgage 
from  record,  pursuant  to  an  agreement 
between  the  parties  thereto,  unless  he  make 
It  appear  that  an  injury  has  resulted  from 
the  omission  to  file  the  instrument  for 
record.  Carpenter  Paper  Co.  v.  Newt  P«6- 
lishing  Co..  63  Neb.  59  (87  N.  W.  1050). 

230.  (1901.)  Where  possession  of  mort- 
gaged chattels  remains  in  the  mortgagor 
and  the  mortgage  or  a  copy  thereof  is 
not  filed  as  required  by  section  14,  chapter 
32,  Compiled  Statutes,  the  mortgage  Is  in- 
valid as  to  execution  creditors  of  the  mort- 
gagor, whether  they  have  notice  thereof  or 
not.  HiUebrand  v.  Nelson,  1  Unof.  783  (95 
N.  W.  1068). 

231.  (1901.)  When  the  possession  of 
property  described  in  a  chattel  mortgage  re- 
mains with  the  mortgagor,  and  the  mort- 
gage, or  a  copy  thereof,  is  not  filed  as 
required  by  section  14,  chapter  32,  Compiled 
Statutes,  1893,  the  mortgage  is  absolutely 
void  as  to  creditors  of  the  mortgagor,  no 


matter  whether  they  have  actual  notice  of 
the  mortgage  or  not.  Johnson  v.  SpauMing, 
I  Unof.  699  (96  N.  W.  808). 

232.  (1902.)  The  fact  that  a  chattel 
mortgage  was  withheld  from  record  from 
January  17  to  March  12,  following,  with 
Intent  to  avoid  injury  to  mortgagor's  credit, 
does  not  render  It  fraudulent  as  against 
one  whose  first  dealing  with  mortgagor  was 
on  April  8,  afterwards,  and  who  does  not 
appear  to  have  examined  the  chattel  mort- 
gage records  during  the  transactions.  News 
Publiahing  Co.  v.  Tj/ndale,  2  Unof.  256  (96 
N.  W.  125). 

233.  (1902.)  Where  a  chattel  mortgage 
is  kept  from  record  for  a  period  of  sixteen 
months,  and  the  evidence  Is  conflicting  as 
to  whether  it  was  done  by  agreement  be- 
tween the  parties,  and  rights  of  creditors 
have  intervened  between  the  execution  and 
filing  of  the  mortgage,  the  question  of  the 
validity  of  the  mortgage  as  to  such  cred- 
itors, in  a  replevin  action  brought  by  the 
mortgagees.  Is  a  question  of  fact  for  the 
Jury.  Godfrey  cE  Sons  Co.  v.  Oitigent'  Nat. 
Bank  of  Norfolk,  64  Neb.  477  (90  N.W.239). 

234.  (1903.)  Where  a  chattel  mortgage 
is  withheld  from  record  by  an  agreement 

between  the  mortgagor  and  the  mortgagee 
for  the  purpose  of  protecting  the  credit  of 
the  mortgagor,  such  mortgage  Is  void  as 
to  all  creditors  of  the  mortgagor  who  have 
extended  credit  during  the  time  the  mort- 
gage was  withheld  from  record  under  such 
agreement  to  the  extent  to  which  snch 
creditors  have  been  damaged  by  such  action. 
First  Nat.  Bank  of  Wayne  v.  Tolerton  <£ 
Stetson  Co.,  5  Unof.  43  (97  N.  W.  248). 

235.  (1903.)  A  chattel  mortg^  exe- 
cuted and  delivered  more  than  four  months 
prior  to  bankruptcy  of  the  mortgagor.  Is 
not  voidable  because  not  recorded  until  a 
subsequent  date  within  such  period  of  four 
months.  First  Nat.  Bank  of  Holdrege  v. 
Johnson,  68  Neb.  641  (94  N.  W.  837). 

236.  (1903.)  Where  a  chattel  mortgage 
is  withheld  from  record  by  an  agreement 
between  the  mortgagor  and  the  mortgagee 
for  the  purpose  of  protecting  the  credit  of 
the  mortgagor,  such  mortgage  Is  void  as  to 
all  creditors  of  the  mortgagor  who  have 
extended  credit  during  the  time  the  mort- 
gage was  withheld  from  record  under  such 
agreement  to  the  extent  'to  which  such 
creditors  have  been  damaged  by  such  action. 
First  Nat.  Bank  of  Wayne  v.  Tolerton  A 
Stetson  Co.,  6  Unof.  43  (97  N.  W.  248). 
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H.  Xnowledg*  and  Intent  of  Orantee. 
Burden  of  proving  Intent,  see  pott,  ||  412- 

415. 

Admissibility  of  evidence  to  prove  or  dta- 
prove.  Bee  post.  |{  459-461. 
Snfflciener  of  evidence,  see  pott,  |i  495- 

505. 

QuestioDS  for  Jnry,  see  pott,  |i  566-575. 

VeecMit^  of  putioipation  of  fnudnlent 
Intent. 

237.  (1877.)  In  order  to  eetablisb  fraud- 
ulent intent  on  the  part  of  a  purchaser.  It 
moBt  be  shown  that  he  participated  in  the 
frandQlent  transaction.  Bedma»  v.  Ander- 
son, 6  Neb.  392;  Tootle  v.  Dunn,  6  Neb.  98. 

238.  <  1877.)  To  render  a  conveyance, 
which  is  not  fraudulent  upon  Its  face,  void 
as  to  creditors,  the  fraudulent  purpose  must 
he  shared  by  both  the  grantor  and  grantee. 
If  the  mortgagee  has  no  notice  of  the  fraudu- 
lent Intent  of  the  mortgagor,  and  the  Instru- 
ment was  made  to  secure  a  hona  fide  debt, 
the  mortgage  will  be  valid.  Hedman  v, 
Anierum,  6  Neb.  S92. 

m.  (1S89.)  To  Justify  a  decree  divest- 
ing the  vendee  of  title  on  the  ground  of 
fraod,  he  must  be  proved  to  have  been 
actuated  by  a  fraudulent  intent  himself, 
harr  iotown  of  the  fraudulent  Intent  of  the 
render,  or  have  recetved  the  conveyance 
witliont  consideration,  or  with  one  grossly 
Inadequate.  Smith  v.  athmitz,  10  Neb.  600 
(7  N.  W.  329). 

240.  ( 1893.)  A  mortgage  taken  by  a 
cndltor  to  secure  a  pre-existing  debt  will 
not  be  held  void  merely  because  the 
nedltor,  when  he  took  the  mortgage,  had 
notice  of  an  intent  upon  the  part  of  the 
mortgagor  to  hinder,  delay,  or  defraud  nis 
creditors.  In  order  to  avoid  such  mortgage 
tbe  creditor  must  have  participated  in  such 
intent,  /one*  v.  Loree,  87  Neb.  816  (66 
N.  W.  390).  . 

241.  (1894.)  Fraudulent  intent  on  thd 
part  of  the  grantor  is  not  sufficient  to  avoid 
the  coDTeyance.  Such  latent  must  be  shared 
by  the  grantee.  Bank  of  Commerce  of  Orand 
/tloiMf  V.  Schlotfeldt,  40  Neb.  212  (58  N. 
W.  727). 

242.  (1901.)  The  rule  that  where  a  bona 
fde  creditor  takes  property  of  the  debtor 
in  satisfaction  of  his  claim  the  transaction 
Is  not  voidable  by  reason  of  fraudulent  In- 
tent of  the  debtor  unless  the  creditor  par- 
ticipated in  such  Intent,  does  not  apply  to 
a  purchaser,  not  himself  a  creditor,  who,  by 


direction  of  the  debtor,  pays  the  purchase 
price  to  a  preferred  creditor.  Pope  v. 
KHngermm  d  Co.,  2  Unof.  184  (96  N.  W. 
519). 

243.  (1902.)  A  sale  made  by  an  insolv- 
ent debtor  to  one  of  bis  creditors  In  pay- 
ment of  a  pre^isting  debt,  will  not  be 
held  void  merely  because  the  creditor  had 
notice  of  an  intent  upon  the  part  of  the 
debtor  to  hinder,  delay  or  defraud  his 
creditors,  provided  the  conveyance  does  not 
cover  more  property  than  is  reasonably 
necessary  to  discbarge  the  Indebtedness  ex- 
isting. In  order  to  avoid  such  a  sale  it  Is 
not  solBclent  to  show  that  the  creditor 
merely  desired  to  secure  his  own  debt.  It 
must  be  shown  that  he  participated  in  the 
fraudulent  Intent  of  his  grantor.  Orainger 
V.  Enoin,  3  Unof.  204  (91  N.  W.  692). 

Xnowledgre  or  notice  of .  fraudulent  Intont. 
——In  general. 

244.  To  avoid  a  sale,  upon  the  ground 
that  it  is  fraudulent  as  to  creditors,  the 
purchaser,  must  have  knowledge  of  tho 
fraudulent  purpose  of  the  seller,  or  have 
notice  of  snch  facts  tending  to  show  a 
fraudulent  purpose  as  would  put  a  man  of 
ordinary  prudence  on  inquiry.  (1882) 
Temple  v.  Smith.  13  Neb.  513  (14  N.  W. 
627);  (1894)  Bdunrdt  v.  Reid,  39  Neb.  645 
(58  N.  W.  208);  (1888)  Bothnan  v.  Lucat, 
32  Neb.  796  (36  N.  W.  466).  (Overruled. 
Sunday  Creek  Coal  Co.  v.  Surnham,  62  Neb. 
364]. 

245.  (1881.)  Is  order  to  render  a  chattel 
mortgage  frauduleut  and  void  as  having 
been  given  to  hinder  and  delay  creditors, 
there  mnst  have  bsen  not  only  a  fraudulent 

Intent  on  the  part  of  tbe  mortgagor,  but 
also  on  the  part  of  the  mortgagee,  or  the 
mortgagee  must  have  had  notice  of  the 
fraudulent  Intent  of  tbe  mortgagor.  Burley 
V.  Marth,  11  Neb.  291  (9  N.  W.  48). 

246.  (1890.)  A  purchaser  of  an  entire 
stock  of  good*^alI  the  property  of  the 
debtor — cannot  close  his  eyes  to  the  circum- 
stances under  which  he  purchases  the  stock 
and  the  probable  effect  the  means  of  pay- 
ment (in  this  case  mostly  a  note  of  the 
purchaser)  will  have  upon  creditors  of  the 
seller  in  hindering,  delaying,  or  defrauding 
them  of  the  payment  of  their  claims.  Beela 
V.  Flynn.  28  Neb.  575  (44  N.  W.  732;  26  Am. 
St.  Rep.  351). 

247.  (1892.)  It  is  not  sufficient  that  the 
vendor  desires  to  defeat  the  payment  of  a 
claim  by  the  transfer  of  his  property;  to 
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render  tbe  conveyance  (rudulent  it  must  be 
taken  with  knowledge,  actual  or  construc- 
tive, of  tbe  proposed  fraud,  or  there  must 
be  a  want  of  consideration.  Farrinffton  v. 

Stone,  36  Neb.  456  (53  N.  W.  3S9). 

248.  (1894.)  Mere  knowledge  of  the 
grantee  that  the  grantor  is  Indebted  to  other 
parties  Is  not  sufflelent  to  chai^  him  with 
a  frandulmt  Intent  In  taking  the  convey- 
ance. Bank  of  Commerce  of  Qrand  7«Jand 
V.  Schlotfetat,  40  Neb.  212  <58  N.  W.  727). 

-    ■   Effect  of  good  faith. 

249.  (1890.)  After  a  colorable  convey 
ance  by  a  debtor  to  his  wife,  the  wife  re* 
qneeted  defendant  to  purchase  the  land,  say- 
ing that  she  coutd  not  pay  the  mortgage 
thereon.  Defendant,  after  having  tbe  title 
examined,  purchased  the  land  at  Its  full 
value,  giving  $1,000  In  cash,  assuming  the 
mortgage  and  giving  his  unsecured  note  for 
the  balance.  He  paid  all  interest  on  bis 
note  and  on  the  mortgage,  as  It  fell  due. 
He  leased  the  land  to  bis  grantor.  He  In- 
advertently neglected  to  file  tbe  deed  until 
30  days  after  the  purchase.  There  was  no 
evidence  that  be  knew  of  the  fraudulent 
purpose  of  tbe  conveyance  from  tbe  husband 
to  the  wife.  Held,  That  defendant  was  a 
bona  fide  purchaser.  Crabb  v.  Morriatey,  31 
Neb.  161  (47  N.  W.  697). 

250.  (1896.)  A  mortgage  securing  a  pre- 
existing debt  should  not  be  declared  void 
merely  because  the  mortgagee  had  notice 
that  the  mortgagor  Intended  to  defraud 
creditors,  mortgagee  not  participating  In 
tbe  fraudulent  purpose.  OrossJians  v.  Gold, 
49  Neb.  599  (68  N.  W.  1031). 

261.  (1896.)  Where  a  purchase  of  an 
entire  stock  of  goods,  books  of  account,  and 
fixtures  of  a  merchant  was  made  at  a  fair 
price,  and  with  no  knowledge  that  such 
merchant  was  at  the  time  indebted  to  other 
parties,  it  should  not  be  declared  Told 
though  tbe  purpose  of  tbe  purchaser  was  In 
part  to  secure  payment  of  a  debt  due  tbe 
bank  of  which  he  was  at  the  time  cashier. 
GoJdtmith  V.  Erickton,  48  Neb.  48  (66  N. 
W.  1029). 

262.  (1897.)  Tbe  validity  of  a  sale  to 
a  creditor  by  an  Insolvent,  to  pay  a  pre- 
existing debt,  Is  not  aJfected  by  the  seller's 
fraudulent  Intent  regarding  claims  of  other 
creditors,  where  the  purchaser  did  not  par- 
ticipate in  such  intent,  though  he  had 
knowledge  thereof.  Sunday  Creek  Coal  Co. 
V.  Burnham,  52  Neb.  364  (72  N.  W.  487). 

253.    (1901.)    A  sale  of  property  by  an 


insolvent  debtor  with  the  intent  on  tbe 
part  of  tbe  vendor  to  delay,  hinder  or  de- 
fraud his  creditors  in  tbe  collection  of  their 
debts  Is  void  if  the  Intent  be  known  and 
participated  in  by  tbe  vendee,  although 
made'for  a  good  and  valuable  consideration. 
Foley  V.  Doyle,  1  Unof.  643  (95  N.  W.  1067). 

-        Operation  and  effect. 

264.  (1884.)  Where  a  creditor  receives  a 
conTeyance  of  property  from  his  debtor  In 
payment  of  bis  claim,  and  on  the  same  day 

buys  other  property  from  the  debtor,  with 
knowledge  of  actions  by  other  creditors 
pending  against  the  debtor,  all  transactions 
are  treated  as  one  and  declared  fraudulent. 
Bwitz  V.  Bruce,  16  Neb.  463  (20  N.  W.  639). 

255.  (1894.)  A  purchase  of  property  of 
an  insolvent  debtor,  with  intent  to  aid  In 
in  hindering,  delaying  or  defrauding  bis 
creditors,  is  void  as  to  such  creditors, 
though  a  full  consideration  is  paid  for  the 
property.  Hendritk  v.  8traue$,  42  Neb.  485 
(60  N.  W.  928). 

256.  (1895.)  A  conveyance  of  goods  for 
the  purpose,  on  the  part  of  the  vendor 
known  to  the  vendee,  of  hindering,  delving, 
or  deluding  creditors  is  V0I4.  as  to  such 
creditors,  even  though  the  vendor  be  not 
insolvent.  Snyder  v.  Dangler,  44  Neb.  €00 
(63  N.  W.  20). 

257.  (1895.)  The  fact  that  a  preference 
la  given  to  a  bona  fide  Indebtedness  Is  not 
of  itself  sufflelent  protection  even  for  tbe 
creditor,  provided  he  was  aware  of  and 
participated  in  a  purpose  to  fraudulently 
defeat  the  claims  of  other  creditors. 
Landauer,  Kaim  d  Streng  v.  Mack  £  Co.,  43 
Neb.  430  (61  N.  W.  597). 

258.  (1000.)  Conveyance  by  a  failing 
debtor  of  practically  all  his  property  to  a 
creditor  in  satisfaction  of  his  debt,  tbe 
difference  being  paid  to  such  debtor  In 
cash,  with  knowledge  of  preferred  creditor 
that  such  a>nveyance  would  hinder,  delay 
and  defraud  other  creditors,  is  void.  Henney 
Buggy  Co.  v.  Aehenfelter,  60  Neb.  1  (82  N. 
W.  118;  83  Am.  St  Re^  603). 

259.  (1901.)  Where  a  vendor  sells  bis 
property  to  binder,  defraud  or  delay  his 
creditors  and  the  vendee  purchases  with 
knowledge  thereof,  pr  with  notice,  such 
sale  Is  void  as  to  creditors  of  the  vendor. 
Brown  v.  Sloan,  61  Neb.  237  (85  N.  W.  37). 

260.  (1901.)  The  conveyance  by  a  fall- 
ing debtor  of  practically  all  his  property, 
not  exempt,  to  one  of  his  creditors  in  sat- 
isfaction of  his  debt,  the  difference  between 
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the  tiDount  of  the  debt  and  the  agreed  value 
of  Uie  property  being  eridenced  by  the 
note  of  the  vendee  in  favor  of  the  vendor, 
with  knowledge  on  the  part  of  the  vendee 
that  the  sale  will  result  In  hindering,  de- 
IviDS  uid  defrauding  the  other  creditors  of 
the  vendor  In  the  collection  of  their  debts, 
ii  void  as  to  such  other  creditors.  Oag  v. 
8dkM»f,  61  Neb.  221  (86  N.  W.  84). 

161.  (1902.)  While  the  vendor  and  ven< 
dee  must  both  unite  in  a  fraudulent  Intent, 
In  order  to  avoid  a  sale  as  to  the  creditors 
of  the  vendor.  It  is  Bafllelent  for  that  pur- 
pose to  show  the  fraudulent  Intent  on  the 
part  of  the  vendor  and  knowledge  of  that 
intent  by  the  vendee,  or  of  sufflcient  facts 
to  pat  a  person  of  ordinary  prudence  on 
inquiry.  Qrainger  v.  Enoin,  3  Vnof.  204  (91 
N.  W.  592). 

Hi.  (1902.)  Where  circumstances  show 
detrly  that,  notwlthsandiog  defendant's  as- 
sertion of  good  -faith,  he  was  at  least 
guUty  of  culpable  negligence  and  was  so 
plsdns  his  property  as  to  hinder  and  delv 
ttK  ODllection  of  his  debts,  under  dream* 
Btuoes  showing  that  by  the  exercise  of  any 
ordinary  care  he  must  have  known  this 
would  be  the  result,  the  transaction  will 
not  be  upheld  when  the  other  party  parti- 
cipates iB  the  fraud.  8elz,  Schioab  d  Co.  v. 
Jfocfeiwn,  63  Neb.  SOS  (88  N.  W.  767). 

fsyment  of  eonrideratioB  after  notloe  «t 
ftaod. 

263.  (1877.)  Where  the  vend««  has  par- 
tidpated  in  the  fraud  of  the  vendor,  by 
uceptlng  from  him  a  conveyance  of  real 
estate,  with  the  Intent  to  hinder,  delay,  or 
defrand  the  creditors  of  such  vendor,  the 
oonvfTuce  will  be  void  as  to  those  credit- 
m%  even  thongb  full  consideration  had  been 
ptld  for  the  property.  Tootle  v.  Dunn,  6 
Neb.  93. 

264.  (1897.)  The  law  will  not  protect 
s  purchaser,  even  if  he  pay  a  valuable  con- 
rideratlon,  in  a  sale  of  goods  made  for  the 
pnpoee  of  pnttins  them  beyond  the  reach 
of  creditors.  Wafee  v.  Chriffen,  9  Neb.  47  (8 
N.  W.  461). 

266.  (1881.)  To  constitute  a  bona  fide 
pordiaae  It  must  be  made  without  notice 
sod  with  the  money  actually  paid.  Bovage 

t.  Baxard,  11  Neb.  328  (9  N.  W.  85). 

266.  (1894.)  In  order  to  constitute  one 
SB  innocent  purchaser  of  property  for  the 
purpose  of  defrauding  creditors,  the  whole 
consideration  must  be  paid  before  the  pur* 


chaser  has  notice  of  the  fraud.  Bedrick  v. 
BtraMt,  42  Neb.  486  (60  N.  W.  928). 

n.     BIGHTS    AMD    LTABTT.TTIBa  OF 

FAKTIBB  AJTD  PUB0HAABB8. 
Validity  as  between  original  parttes. 

267.  (1898.)  A  sale  or  transfer  of  prop- 
erty In  fraud  of  the  rlj^ts  of  creditors  of 
the  vendor  is  valid  between  the  parties 
thereto;  and  It  Is  void  as  to  such  creditors 
only  to  the  extent  that  they  are  prejudiced 
thereby.  Letoit  v.  Holdrege,  66  Neb.  879 
(76  N.  W.  890). 

268.  (1901.)  Under  section  17,  chapter 
32,  Compiled  Statutes,  1899,  conveyances  and 
assignments  made  to  defraud  creditors  are 
not  void  generally,  but  only  as  against  per- 
sons defrauded.  Racek  v.  First  Nat.  Bank 
of  North  Bend.  62  Neb  669  (87  N.  W.  642). 

269.  (1907).  A  contract  or  conveysnce 
fraudulent  as  to  creditors  Is  not,  for  that 
reason  only,  void  as  betwe«k  the  parties  to 
it.  Martin  v.  SKeart,  78  Neb.  404  (UO  N. 
W.  1010). 

Blffhts    and   UabiUties   of   grantee  as 
against  oredltors. 

270.  (1880.)  The  right  of  a  bona  fide 
purchaser,  even  If  a  member  of  the  debtor's 
family,  will  be  protected  when  It  Is  clear 
that  the  transaction  was  entered  Into  in 
good  &ith  and  without  design  to  defraud 
creditors.  KnowUon  v.  Howe*,  10  Neb.  634 
(7  N.  W.  286). 

271.  (1886.)  Where  a  bill  Of  sale  of  a 
stock  of  goods  was  made  to  the  mother  and 
brother  of  the  debtor  to  pay  debts  owing 
by  him  to  them,  ss  sgalnst  other  creditors  the 
grantees  acquired  only  the  right  to  have  a 
sufBcient  amount  of  the  goods  sold  to  sat- 
isfy their  claims,  and  the  balance  was  a 
trust  fund  for  the  beneOt  of  other  creditors, 
and  the  grantees  must  account  lAninger  v.^ 
fl^erron.  18  Neb.  460  (  26  N.  W.  678). 

272.  (1887.)  If  a  creditor  recMves  bis 
pay  in  mortgaged  property,  with  knowledge 
of  the  mortgage,  he  takes  It  subject  to  the 
mortgage.  EarU  v.  Burch,  21  Neb.  702  (83 
N.  W.  264). 

878.  (1891.)  Where  the  evidence  shows 
that  the  wife  agreed  to  borrow  the  neces- 
sary money  on  farm  lands,  a  homestead, 
for  the  payment  of  machinery  for  the  fur- 
nishing of  a  mill  and  executed  a  contract 
to  that  effect,  and  the  machinery  is  sent  on 
the  faith  thereof,  and  the  land  Is  transferred 
to  another  who  had  reason  to  know  of  such 
agreement,  the  premises,  In  an  action  to 
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subject  the  same  to  the  payment  o(  the 
debt,  Is  liable  therefor.  AUU  v.  Newman, 
23  Neb.  S97  (50  N.  W.  1048). 

274.  (1897.)  Property  transferred  by  an 
Insolvent,  or  by  a  debtor  in  failing  circum- 
stances, under  a  contract  which  is  void  as 
against  public  policy,  may  be  subjected  to 
payment  of  his  debts.  Hall  v.  Hart,  52  Neb. 
4  (71  N.  W.  1O09). 

275.  (1897.)  One  taking  title  to  realty 
of  an  insolvent  firm  for  the  purpose  of 
selling  the  property  and  of  paying  part  of 
the  proceeds  to  a  creditor  of  the  firm  and 
the  balance  to  the  firm,  may  be  liable  to 
pay  such  balance  to  another  creditor  in  a 
suit  Id  equity  brought  by  the  latter  against 
the  firm  and  the  trustee.  Raj/mond  v,  Lein- 
Herger,  50  Neb.  815  (70  N.  W.  400). 

276.  (1898.)  After  a  plaintiff  has  fairly 
collected  a  debt  justly  due  htm  from  a 
debtor,  it  Is  his  right  to  dispose  of  the 
amount  so  collected  in  any  manner  he  sees 
fit,  without  thereby  subjecting  himself  to 
liability '  to  other  creditors  of  the  same 
debtor.  Solomon  v.  Schneider,  56  Neb.  680 
(77  N.  W.  66). 

277.  (1901.)  Conveyances  of  property, 
made  with  the  intent  to  hinder,  delay  or 
defraud  creditors,  are  void,  and  as  against 
such  creditors  no  estate  either  legal  or 
equitable  passes  thereby.  Foley  v,  Doyle, 
I  Unof.  643  (95  N.  W.  1067). 

278.  (1901.)  A  preferred  creditor  Is 
under  no  obligation  to  point  out  the  debtor's 
goods  to  an  attaching  officer.  Steinberg  v. 
Buffum.  61  Neb.  778  (86  N.  W.  491). 

279.  (1901.)  The  vendee  In  a  fraudulent 
conveyance  Is  not  entitled  to  credit  in  a 
creditors*  suit  for  articles  Included  In  the 
conveyance  which  were  stolen  from  him 
while  he  held  thereunder.  Hargreavee  v. 
Tennie,  63  Neb.  366  (88  N.  W.  486). 

280.  (1901.)  A  transfer  made  for  the 
purpose  and  with  the  intent  of  defrauding 
creditors  being  of  no  effect  as  to  the  latter, 
no  advantage  can  accrue  to  the  vendee,  as 
against  them,  by  reason  thereof.  Hence,  al- 
though the  Judgment  debtor  may  have  been 
indebted  to  the  vendee  at  the  date  of  the 
fraudulent  transfer,  the  later  is  not  entitled 
to  a  lien  on  the  goods  for  such  amount  nor 
to  have  It  deducted  from  his  liability  as 
garnishee.  Hargreavet  v.  Tennia,  63  Neb. 
356  (88  N.  W.  486). 

 Orantee  as  trustee  for  creditors. 

281.  (1886.)  Where  a  father  had  cer- 
tain real  estate  conveyed  to  his  son  with- 


out consideration  and  received  a  note  and 
mortgage  on  the  property  from  the  son. 
which  he  afterwards  assigned  as  collateral 
security  for  a  debt,  the  son  is  a  mere  trustee 
as  against  a  creditor  of  the  father  and  can- 
not plead  his  minority.  Bridges  v.  Bidicell, 
20  Neb.  186  (29  N.  W.  802). 

282.  ( 1902. )  Fraudulent  grantees,  who 
have  dlsiwsed  of  the  property  conveyed  to 
them,  are  chargeable  as  trustees  on  behalf 
of  the  grantor's  creditors,  Selz,  Schwab  4 
00.  V.  HoCknen,  63  Neb.  503  (88  N.  W.  767). 

 Extent  of  liability  of  grantee. 

283.  (1880.)  Where  a  father  conveys 
lands  to  his  son  for -an  inadequate  consider- 
ation after  a  debt  has  accrued,  but  before 
judgment,  Uie  son  is  not  a  ^ona  fide  pur- 
chaser, and  is  liable  to  the  amount  of  the 
judgment  recovered  against  the  father. 
KnowJton  v.  HaweB,  10  Neb.  534  (7  N. 
W.  286). 

284.  (1885.)  A  fraudulent  grantee,  of 
chattels  who  takes  with  notice,  from  an  In- 
solvent of  the  latter's  purchase  to  defraud 

his  creditors,  Is  not  protected  against  credit- 
tors,  and  it  he  sells  to  a  bona  fide  purchaser 
he  Is  liable  to  the  creditors  for  the  order  of 
the  property.  Smith  d  Crittenden  v.  Sanda, 
17  Neb.  4t»8  (83  N.  W.  866). 

285.  (1887).  Where  a  grantee  of  a  stock 
of  goods  takes  with  knowledge  that  the 
grantor  Is  insolvent,  and  being  pressed  by 
creditors  and  he  disposes  of  the  goods  to 
bona  /Ide  purchasers,  he  is  liable  to  the 
creditors  for  the  value  of  such  goods.  Meyer 
V.  Stone,  21  Neb.  717  (S3  N.  W.  420). 

286.  (1889.)  Where  property,  which  has 
been  purchased  with  money  held  in  fraud 
of  creditors,  advances  In  value  beyond  the 
legal  rate  of  Interest,  the  creditors,  neTW> 
thelesB,  in  subjecting  the  property,  will  be 
restricted  to  the  purchase  price  with  legal 
Interest  thereon.  Hart  Bros.  v.  Dogge,  27 
Neb.  256  (42  N.  W.  1035);  (1890)  Hart 
Bros.  V.  Dogge,  29  Neb.  237  (46  N.  W.  626). 

287.  (1890.)  Where  the  consideration 
for  the  conveyance  of  land  Is  the  assump- 
tion by  the  vendee  of  Incumbrances  on 'the 
property,  and  one  of  the  mortgages,  giren 
by  the  vendee  and  his  wife,  had  been 
given  as  a  sul)stltute  for  another  mortgage, 
which  Instead  of  being  discharged  was  as- 
signed to  the  wife  to  secure  her,  other 
creditors  are  entitled  to  recover  from  the 
vendee  Uie  amount  of  such*  substitute  mort- 
gage. Smith  V.  Schatfer^  29  Neb.  656  (46 
N.  W.  936). 
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m.  (1901.)  One  who  Ukes  a  stock  of 
loodB  under  a  fraudulent  conveyance  to  de- 
teat  tbe  vendor's  creditors  and  converts 
them  to  his  own  use.  Is  properly  charged 
with  Interest  upon  their  value.  Hargreavea 
V.  Tennis,  63  Neb.  356  (88  N.  W.  486). 

289.  (1901.)  If  tbe  fraudulent  vendee 
disposes  of  the  goods  for  leas  than  they  were 
worth,  recovery  In  a  creditors'  suit  Is  not 
to  be  limited  to  the  proceeds,  but  he  may 
be  charged  with  their  full  value.  Borgreave* 
V.  Tennit,  63  Neb.  356  (88  N.  W.  486). 

290.  (1902.)  A  purchaser  from  a  debtor 
Tho,  by  the  transfer,  seeks  td  place  his 
property  beytmd  the  readi  of  his  creditors, 
is  protected  only  to  the  extent  of  the  eon- 
liderstlon  with  which  he  has  parted  before 
notice  of  the  fraud.  Bender  v.  Kingman,  64 
Neb.  766  (90  N.  W.  886). 

29L  (1905.)  When  a  conv^rance  of  real 
«8tate  Is  set  aside  as  fraudulent  at  the  suit 
of  a  creditor,  and  the  land  subjected  to  the 
lies  of  his  Judgment,  and  is  insufficient  to 
pay  the  Judgment,  such  fraudulent  grantee 
mar,  In  proper  proceedings,  be  compelled 
to  apply  upon  the  Judgment  the  rents  and 
profits  of  the  land  which  accrued  while  the 
land  was  in  his  pomession  under  the  f raud- 
Dlent  conveyance.  First  2iat.  Bank  of  PtatU- 
tumfk  V.  miaon,  74  Neb.  236  (105  N.  W. 
lOSl). 

292.  (1907.)  Where  an  Insolvent  cor- 
poratlon,  in  fraud  of  Its  creditors,  transfers 
Its  assets  to  a  new  corporatl<ra,  not  the  sue- 
ceeM>r  of  the  old,  without  consideration 
other  than  the  issuance  of  stock  to  the 
stockhotders  of  the  old  corporation,  the 
corporation  receiving  such  assets  is  liable 
to  the  creditors  of  the  old  corporation  only 
to  ttie  extent  of  the  value  of  the  property 
nctfved.  Sharpie*  Co.  v.  Hardtnff  Oreamerp 
Co.,  78  Neh.  795  (111  N.  W.  783). 

Bight   to    penonal    Judgment  against 
grantee. 

I9S.  (1902.)  Where  property  baa  been 
mnftA  to  the  wife  In  fraud  of  the  hus- 
band's creditors,  It  can  be  pursued  and  suV 
j«cted  to  tbe  payment  of  his  debts;  but  the 
pnrBQlt  of  the  property  cannot  be  abandoned, 
and  a  Judgment  in  personam  for  Its  value 
>akeii  against  the  wife.  Shekton  v.  Parker, 
M  Neb.  610  (92  N.  W.  923).  [Overruled  on 
"Iwaring   66  Neb.  634  (95  N.  W.  1015).] 

JW.  (1902.)  Where  a  husband  and  wife 
fonfederate  to  defraud  creditors  by  trans- 
'errtng  property  of  the  husband  to  the  wife, 
*M  nch  property  la  sold  to  an  Innocent 


third  party,  so  that  It  cannot  be  reached 
by  tbe  creditors  of  the  husband,  a  personal 
Judgment  may  be  entered  against  the  wife 
for  the  proceeds  of  such  sale,  provided  it 
appears,  or  is  fairly  to  be  presumed,  that  she 
still  retains  such  proceeds  or  her  separate 
estate  has  had  the  beneflt  thereof.  Hheldon 
V.  Parker,  66  Neb.  634  (95  N.  W.  1015). 

Bight  of  grantee  to  mortgaged  property. 

295.  (1899.)  A  fraudulent  vendee  of 
property  may  mortgage  it  to  secure  a  bona 
fide  creditor  of  vendor,  consent  of  tbe  latter 
to  such  disposition  of  the  property  being 
implied  In  the  conveyance  by  which  he  In- 
vested vendee  with  tbe  title.  Longfellow  v. 
Barnard,  58  Neb.  612  (79  N.  W.  255;  76 
Am.  St.  Rep.  117). 

Bight  and  liabllltiea  aa  to  porehasna  from 
grantee. 

296.  (1881.)  Where  one  conveys  land  to 
a  brother  for  the  purpose  of  hindering  and 
delaying  creditors,  and  the  grantee  has 
knowledge  of  such  Intention  and  gives  only 
hia  promissory  notes  In  payment,  after 
attachment  by  the  grantor's  creditors,  con- 
veys the  property  to  the  grantor's  wife  on 
payment  of  her  notes,  neither  the  first 
grantee  nor  the  wife  are  bona  fide  pur- 
chasers as  against  creditors  in  an  action  by 
the  wife  to  quiet  title.  Savage  v.  Haxard, 
11  Neb.  323  (9  N.  W.  83). 

297.  (1883.)  One  W.,  Intending  to  hinder 
and  defraud  his  creditors,  sold  his  stock  of 
goods  and  book  accounts  to  S.,  taking  his 
notes  therefor,  S.  being  aware  of  and  shar- 
ing In  tbe  fraudulent  intent.  S.,  twenty  days 
afterwards,  having  information  that  an 
attachment  was  about  to  be  levied  on  the 
goods  as  tbe  property  of  W.,  sold  the  same 
to  S.,  an  employee,  taking  his  notes  therefor. 
Held,  On  the  facts  proved,  that  S.  was  not  a 
bona  fide  purchaser.  Lane  v.  SUsrkey,  15 
Neb.  286  (18  N.  W.  47). 

298.  (1884.)  Exempt  property  Is  not 
susceptible  of  fraudulent  alienation.  And 
while  the  right  of  a  debtor  to  hold  property 
exempt  from  execution  is  a  personal  privi- 
lege, yet  if  he  asserts  his  rights  to  such 
property,  and  conveys.  It  to  a  third  party 
by  mortgage  or  otherwise,  such  third  party 
will  hold  the  pn^rty  free  from  any  claims 
of  the  creditors  of  his  grantor,  and  tbe 
title  of  such  grantor  will  inure  to  his 
beneflt,  and  to  that  extent  he  may  plead 
such  exemption,  and  for  the  stronger  reason 
can  he  do  so  it  such  conveyance  was  made 
In  good  faith  and  for  a  valuable  consldera- 
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tlon.  OWetpie  v.  Brown  d  Ryan  Bros.,  16 
Neb.  4S7  (20  N.  W.  632). 

299.  (1S96.)  A  mortgagee  ot  a  condi- 
tional buyer  In  possession  of  cbattels  Is  not 
a  purchaser  within  the  meaning  of  section 
26,  chapter  32.  Compiled  Statutes.  Camp- 
bell Printing  Press  »(  Mfff.  Co.  v.  Dyer,  46 
Neb.  830  (65  N.  W.  904). 

300.  (1903.)  Assuming  that  property 
was  fraudulently  conveyed  by  a  husband  to 
his  wife,  the  same  cannot  be  recovered  from 
a  bona  ftde  vendee  of  the  wife.  Hackney  v. 
First  Nat.  Bank  of  Lincoln,  68  Neb.  594  (98 
N.  W.  412). 

301.  (1903.)  Where  one  creditor  ot  a 
bankrupt  has  secured  a  preference  in  the 
payment  of  his  claim,  the  trustee  may  re 
cover  the  property,  or  its  value,  from  such 
preferred  creditor,  but  he  cannot  pursue  the 
property  Into  the  bands  of  a  third  party, 
who  la  a  bona  /Ide  purchaser,  or  recover 
from  such  third  party  the  value  of  the 
property.  Hackney  v.  First  Kat.  Bank  of 
Lincoln,  68'Neb.  694  (98  N.  W.  412). 

Bone  flde  pttrchawn  in  general. 

302.  (1871.)  A  grantee  who  has  paid  no 
consideration  for  land  conveyed  to  him,  and 
who  had  no  knowledge  of  the  conveyance, 
cannot  be  held  to  be  a  bona  fide  purchaser 
as  against  another  who  has  purchased  In 
good  faith.  Wilson  v.  Richards.  1  Neb.  342). 

303.  (1877.)  A  bona  flde  purchaser  with- 
out notice  Is  protected  whether  purchasing 
from  a  fraudulent  grantor  or  grantee.  Tootle 
V.  Dunn,  6  Neb.  93.. 

304.  (1883.)  One  W.,  Intending  to  de- 
fraud his  creditors,  sold  hts  stock  of  goods 
and  book  accounts  to  8.,  taking  bis  notes 
therefor,  S.  being  aware  of  and  sharing  In 
the  fraud  and,  having  information  of  a 
contemplated  attachment  against  the  goods, 
sold  tbe  same  to  an  employee,  taking  notes 
In  payment  therefor.  S.  was  not  a  6ona  fide 
purch^r.  Lane  v.  Starkey,  16  Neb.  285  (18 
N.  W.  47). 

305.  (1890.)  Where  a  debtor,  who  has 
asked  an  extension  of  time  from  hLi  cred- 
itors, conveys  a  stock  of  goods  constituting 
his  entire  property,  and  the  purchaser  gives 
a  note  as  the  principal  part  of  tbe  payment, 
and  afterwards,  evidently  to  prevent  gar- 
ntehment  by  the  creditors,  tn^es  land  to 
the  debtor  for  the  note,  such  purchaser  Is 
not  a  bona  fide  one.  Beels  v.  Flynn,  28  Neb. 
575  (44  N.  W.  732;  2S  Am.  St.  Rep,  351). 

306.  (1894.)  In  order  to  constitute  one 
an  Innocent  purchaser  of  property  sold  for 


the  purpose  of  defrauding  the  creditors  of 
the  vendor  the  whole  consideration  must  be 
actually  paid  before  the  purchaser  had  no- 
tice of  the  fraudulent  Intent.  If,  after  part 
of  the  consideration  has  been  paid,  the  pur- 
chaser receives  notice  of  the  fraud,  he  will 
only  be  entitled  to  protection  to  the  extent 
of  the  consideration  paid,  or  parted  with,  he- 
tore  notice.  As  to  the  purchase  price  not 
paid,  such  vendee  will  not  be  regarded  as 
an  Innocent  purchaser  of  the  property.  Bed- 
rick  V.  Strauss,  42  Neb.  486  (60  N.  W.  928). 

307.  (1896.)  To  constitute  n  bona  flde 
purchaser  such  purchaser  must  have  parted 
with  something  that  Is  valuable  upon  the 
faith  of  his  purchase  before  he  had  knowl- 
edge or  notice  of  any  prior  right  or  equity. 
Regier  v.  Shreck,  47  Neb.  667  (66  N.  W. 
618). 

308.  (1897.)  Where  a  purchase  of  an  en- 
tire stock  of  goods  was  made  from  a  mer- 
cliant  at  a  fair  price  and  with  no  knowledge 
that  such  merchant  was  Indebted  to  other 
parties  than  those  whose  debts  were  paid 
through  such  purchase,  the  transfer  will  not 
be  -declared  void,  though  the  purpose  of  the 
purchaser  was.  In  part,  to  secure  payment 
of  a  debt  due  himself  and  another  debt  due 
a  bank  of  which  he  was  at  the  time  the  pres- 
ident and  managing  of&cer.  Nathan  v.  Bandt, 
62  Neb.  660  (72  N.  W.  1030). 

309.  (1905.)  One  Is  not  a  bona  flde  pur- 
chaser for  value  until  he  has  actually  paid 
the  purchase  price  or  become  Irrevocably 
bound  for  its  payment.  Nebraska  Motine 
Plow  Co.  V.  Blackburn,  74  Neb.  246  (104  N. 
W.  178). 

310.  (1903.)  One  who  claims  to  have  en- 
tered into  a  contract  for  tbe  purchase  of  land 

from  a  fraudulent  grantor,  with  notice  of 
the  fraud  and  with  the  understanding  that 
the  fraudulent  grantee  will  convey  to  blm, 
cannot  enforce  the  contract,  against  such 
grantee  or  those  claiming  under  him.  Bradf 
V.  Hartaon.  4  Unof.  889  (96  N.  W.  1008) 

HI.  BEKEDIES  OF  CBEDITOBS  AND 
PUBGHA8EBS. 

Fraudulent  transfer  of  property  as  ground 
for  attachment,  see  Attachment,  SI  37-46. 

A.  Fertons  Entitled  to  Assert  Invalidity ' 

and  Remedies. 
Statutory  proTlaions. 

311.  (1890.)  The  words  "as  against  the 
person  so  hindered,  delayed,  or  defrauded," 
in  section  17,  chapter  32,  Compilea  Statutes, 
limit  the  right  of  action  to  the  parties  named 
—In  othei)  words,  exclude  mere  volunteers 
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vbo  have  no  Interest  in  the  resalt  of  the 
nit,  but  do  not  affect  any  one  who  Is  hin- 
dered, delayed,  or  defrauded  ot  bis  debt  by 
a  fraudulent  transfer.  Beel«  v.  Flj/nn,  28 
Neb.  675  (44  N.  W.  732;  26  Am.  St.  Rep.  351). 

312.  (1903.)  The  term  creditors  as  used 
in  section  14,  chapter  32,  Compiled  Statutes, 
making  an  unrecorded  chattel  mortgage 
void  as  to  such  creditors  where  the  mort- 
gagor retains  possession  of  the  property,  aih 
pifea  only  to  such  as  hare  legally  fastened  a 
Ilea  or  charge  upon  the  property  for  the 
satisfaction  of  their  debts.  Folaom  v.  Peru 
PUhc  d  Implement  Co.,  69  Neb.  316  (95  N. 
W.  $35;  111  Am.  St.  Rep.  537). 

Bight  of  creditor  to  seise  property  in 
bands  of  purchaser. 

313.  (1M6.)  The  cpeditors  of  a  Tender 
who  has  made  an  Illegal  sale  of  his  prop- 
erty  cannot  seize  the  same  unless  they  can 
show  that  such  transfer  was  an  invasion 
of.  and  prejudicial  to,  tbeir  rigl;ts.  Johns 
*  Sandy  V.  Reed,  77  Neb.  492  (109  N.  W. 
738). 

Pra-exiBting  creditors  in  general. 

314.  (1S72.)  Creditors  of  the  person  mak- 
ing a  chattel  mortgage,  and  subsequent  pur- 
chasers in  good  faith,  can  alone  assail  a 
chattel  mortgage  under  which  the  mortga- 
gor retains  possession.  JPyle  v.  Warren,  2 
Neb.  241. 

315.  (1877.)  The  creditors  of  an  insolv- 
eat  estate  may  maintiUn  an  action  in  the 
district  ooart  against  the  executor,  who  is 
also  the  frandulent  mortgagee,  to  bare  a 
mongsge  ot  personal  property  declared  T<Md 
on  the  ground  that  it  was  executed  in  fraud 
of  stich  creditora.  Becker  v.  AT^derton,  6 
Neb.  499. 

31S.  (1890.)  An  objection  that  a  portion 
of  the  money  furnished  by  the  mortgagor  as 

consideration  for  the  mortgage,  belonged  to 
other  persons,  can  only  be  raised  by  cred- 
itors of  those  persons,  and  not  by  creditors 
ot  the  mortgagor.  Rtatell  v,  Longmoor,  29 
Neb.  209  (45  N.  W.  624). 

317.  (1895.)  All  persons  who  were  cred- 
itors of  the  vendor  at  any  time  while  the 
goods  remained  In  his  possession  or  under 
bis  control  are  within  the  protection  of  the 
statute  against  frau()nlent  conveyaaces.  ■Sny- 
tfer  r.  Dangler,  44  Neb.  600  (63  N.  W.  20). 

318.  (1896.)  Creditors,  merely  as  such, 
have  no  lien  on  the  property  of  the  insolv- 
eat  debtor,  which  prerents  him  from  mak- 
ing a  bona  fide  sale.  Critet  v.  Hart,  49  Neb. 


63  (68  N.  W.  362):  (1903)  Adams  v.  Siiller, 
4  Unof.  464  (94  N.  W.  711). 

319.  (1898.)  The  jurisdiction  of  the 
county  court  In  the  settlement  of  the  estate 
of  a  -decedent  does  not  afford  a  creditor  an 
ample  remedy  against  an  alleged  fraudulent 
conveyance  by  said  decedent  to  the  person 
who  was  his  executrix  and  hence  such  cred- 
itor may  maintain  an  action  to  set  such  con- 
veyance aside.  Adler  d  Bona  Clothing  Co. 
V.  Bellman,  56  Neb.  26S  (75  N.  W.  877). 

320.  (1S99.)  A  creditor  whoseclaim  has 
not  been  reduced  to  Judgment,  and  who  has 
neither  a  general  nor  specific  lien  on  his 
debtor's  property,  is  not  entitled  to  an  in- 
junction restraining  his  debtor  from  dispos- 
ing of  some  or  all  of  his  property.  Neither 
is  be  entitled  to  a  decree  canceling  fraudu- 
lent transfers  already  made.  Uiaaouri,  Kan- 
sas d  Texas  Trust  Co.  v.  Richardson,  57 
Neb.  617  (78  N.  W.  273). 

321.  (1902.)  A  creditor  baa  no  standing 
in  a  court  of  equity  to  question  a  convey- 
ance by  his  debtor  which  does  not  impair 
the  security  of  his  debt  or  hinder  or  delay 
him  in  the  collection  thereof.  Anthea  v. 
Schroeder,  3  Unof.  604  (92  N.  W.  196). 

322.  (1903.  Where  property  in  large 
amount,  without  tifaudulent  Iot«it,  hastwen 
turned  over  by  an  insolvent  debtor  to  his 
attorneys  In  consideration  of  past  and  fu- 
ture services  and  a  general  retainer  tor  him- 
self and  wife,  any  creditor  desiring  to  at- 
tack such  transfer  should  do  so  before 
services  to  the  full  value  of  the  property 
are  rendered.  Fanners  d  Merchants  Nat. 
Bank  V.  Mostter,  68  Neb.  713  (94  N.  W.  1003), 

323.  (1907.)  The  existence  of  an  Indebt 
edness  is  not  alone  sufficient  to  attack  a 
transfer  of  property,  by  the  debtor,  as  fraud- 
ulent. Hulen  V.  Chilcoat,  79  Neb.  595  (113 
N.  W.  122). 

Judgment  creditora. 

824.  (1882.)  Under  section  11,  chapter 
82,  Compiled  Statutes,  the  question  of  fraud 
can  be  raised  only  by  creditora  and  purchas- 
era.  Creditora  cannot  raise  It  without  first 
obtaining  a  judgment,  of  process  of  some 
sort,  against  the  property.  And  purchasers 
cannot  without  firat  establishing  their  own 
good  faith.  Ratisom  v.  Schmela,  13  Neb.  73 
(12  N.  W.  926). 

325.  (1894.)  Fraud  in  a  chattel  mort- 
gage, by  reason  of  a  stipulation  for  posses- 
sion and  power  ot  sale  by  the  mortgagor,  is 
available  only  to  creditors  whose  executions 
or  attachments  are  levied  before  delivery  to 
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the  mortgagee  un-der  the  terms  of  the  mort- 
gage. Sherwin  v.  Qaghagen,  39  Neb.  238 
(57  N.  W.  1005). 

320.  (1901.)  The  validity  of  a  chattel 
mortgage  asserted  by  a  garnishee  and  under 
which  he  has  talien  possession  of  the  mort- 
gaged property,  may  be  contested  by  the 
judgment  creditor.  Orainger  'Bro§.  v.  Firat 
Uttt.  Banh.  63  Neb.  46  (8S  N.  W.  121). 

Attaching  credltara. 

327.  (1896.)  The  validity  of  a  mortga- 
gee's light  to  chattels  held  in  his  actual  pos- 
session by  virtue  of  his  mortgage  may  be 
called  in  question  by  a  garnishing  creditor 
alleging  and  proving  fraud,  as  well  as  by  an 
actual  levy  on  the  chattels  in  deOance  of  the 
claims  of  such  mortgagee.  QrwA  J«Iand 
Banking  Co.  v.  Ooatelto,  45  Neb.  119  (63  N. 
W.  876). 

328.  (1901.)  A  creditor  who  has  obtained, 
by  garnishment  proceedings,  a  lien  upon  a 
stock  of  goods  fraudulently  conveyed,  may 
maintain  a  suit  in  equity  to  set  aside  the 
transfer  and  reach  the  goods  or  their  value. 
Hargreavet  v.  Tennia,  63  Neb.  356  (88  N. 
W.  486). 

329.  (1904.)  A  plaintiff  who  has  ob- 
tained an  attachment  upon  specific  real  es- 
tate in  this  state,  and  recovered  judgment 
thereon,  may  maintain  an  action  in  equity 
to  set  aside  a  fraudulent  conveyance  of  the 
real  estate  by  the  Judgment  defendant,  with- 
out the  Issuing  and  return  of  a  general  exe- 
cution upon  such  Judgment.  Grandin  v.  First 
Vat.  Bank  of  Chicago,  70  Neb.  730  (98  N. 
W.  70). 

Assignee  In  bankrnptey. 

330.  (1902  )  Where  a  person  has  been 
declared  a  bankrupt  under  the  act  of  con- 
gress approved  July  1,  1898,  the  trustee  ap- 
pointed in  that  proceeding  may  maintain  an 
action  to  set  aside  a  conveyance  made  by 
the  bankrupt  at  any  time  within  two  years 
after  the  estate  has  been  closed,  provided 
the  action  was  not  barred  by  the  laws  of 
this  state  at  the  time  the  petition  in  bank- 
ruptcy was  filed.  Shreck  v.  Hanton,  CC  Neb. 
451  (92  N.  W.  625). 

331.  (1902.)  The  bankrupt  act  vests  the 
assignee  with  title  to  all  property  conveyed 
by  the  bankrupt  in  fraud  of  creditors,  and 
he  may  recover  the  interest  of  the  bankrupt 
in  the  property,  whether  any  creditor  was 
in  position  to  attack  the  transfer  or  not. 
(iheldon  V.  Parker,  66  Neb.  610  (92  N.  W. 
923). 


Administrator  or  executor. 

332.  (1903.)  A  mortgagor  of  chattels, 
who  retained  possession  thereof,  died,  and 
the  mortgage  was  not  filed  for  record  antil 
after  the  appointment  of  an  administrator 
on  his  estate  and  the  mortgaged  property 
had  passed  into  his  hands;  thereafter  the 
mortgagee  brought  an  action  against  the  ad- 
ministrator for  possession.  Held,  That  the 
administrator  could  invoke  said  section  only 
in  behalf  of  creditors  whose  claims  had  been 
proved  and  allowed  against  the  estate  be- 
fore the  filing  of  the  mortgage  for  record, 
and  before  the  property  had  passed  to  the 
iwssesslon  of  the  mortgagee.  FoUom  v.  Pent 
Plow  ii  Implement  Co.,  69  Neb.  316  (95  N. 
W.  635;  111  Am.  St.  Rep.  537). 

Grantor  or  him  assignees. 

333.  (1902.)  An  action  cannot  be  main- 
tained by  a  seller  or  his  assignee  to  recover 
from  his  buyer  the  purchase  price  of  prop- 
erty conveyed  in  fraud  of  creditors.  If  in 
such  case  the  transferee  participated  In  the 
fraud,  the  maxim,  in  pari  delicto  potior  e«( 
conditio  defendentia,  applies.  If  he  did  not, 
and  the  property  has  been  taken  from  him. 
without  his  fault,  by  the  defrauded  cred- 
itors, there  has  been  a  breach  of  the  war- 
ranty title  accompanying  the  sale  whicii  will 
defeat  a  recovery.  McConaughy  v.  Famey. 
2  Unof.  638  (89  N.  W.  812). 

Subsequent  creditors. 

334.  (1901.)  Section  17.  chapter  32.Com- 
piled  Statutes,  1899,  makes  conveyances  and 
assignments  In  fraud  of  the  rights  of  cred- 
itors void  and  of  no  effect  as  against  per- 
sons who  have  been  hindered,  delayed  or  de- 
frauded by  such  conveyance  or  assignment. 
Subsequent  creditors  who  have  not  been  in 
any  way  prejudiced  by  a  fraudulent  trans- 
fer can  assert  no  rights  under  this  section. 
Oratum  v.  Eatate  of  Townaeni,  62  Neb.  364 
(87  N.  W.  169). 

336.  (1901.)  A  subsequent  creditor  can- 
not successfully  assail  a  fraudulent  transfer 
of  property  without  showing  that  he  has 
been  actually  defrauded  thereby.  Racek  v. 
First  Xat.  Bank  of  yorth  Bend,  62  Neb.  669 
(87  N.  W.  542). 

336.  (1903.)  An  assignment  of  a  chose 
in  action,  even  without  consideration,  is  not 
presumptively  fraudulent  as  to  a  creditor 
who  becomes  such  nearly  four  years  after- 
wards, and  such  a  presumption  Is  not  sup- 
plied by  vague  and  general  allegations,  but 
circumstances  must  be  pleaded  from  which 
fraud  may  be  reasonably  inferred.  Week- 
erly  v.  Taylor,  74  Neb.  84  (103  N.  W.  1066). 
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SnbMqaent  puTChasers. 

337.  (1872.)  CretUtora  of  the  person  mak- 
iBg  a  chattel  mortgaee,  and  subsequent  pur* 
chasers  In  good  faith,  can  alone  assail  a 
chattel  mortgage  under  which  the  mortgagor 
retains  possession.  Pyle  v.  Warren,  2  Neb. 
ML 

338.  (1895.)  A  conveyance  or  mortgage 
vttfaont  consideration,  and  In  fraud  of  the 
rights  of  creditors,  cannot  be  assailed  by 
one  Dot  prejudiced  thereby.  Such  a  contract 
is  T«ld  as  to  creditors,  but  only  so  far  as 
may  be  necessary  for  their  protection.  It  la 
rfectlve  for  all  other  purposes.  Baldwin  v. 
Bwrt,  43  Neb.  245  (61  N.  W.  601). 

339.  (1896.)  The  legal  presumption  of 
fraud  arising  by  virtue  of  section  11,  chap- 
ter 32,  0>mplled  Statutes,  can  be  invoked 
only  by  a  creditor  or  purchaser,  and  the  lat- 
ter cannot  do  so  until  he  has  first  estab- 
nshed  his  own  good  faith.  When  this  is 
ikown,  and  not  until  then,  the  burden  la 
cast  upon  the  person  claiming  under  the 
mortgage  to  show  that  It  was  made  In  good 
blth  and  without  any  intention  to  defraud. 
SanfOTd  V.  Jcnttn,  49  Neb.  766  (69  N.  W. 
108). 

Estoppel. 

340.  (1885.)  Where  a  merchant  sella  his 
entire  stock  of  goods  to  another,  taking  time 
notes  In  payment  which  he  transfers  to  a 
third  party,  and  a  creditor  of  the  merchant 
brings  suit  against  him  and  attaches  the 
goods  in  the  hands  of  the  purchaser,  on  the 
KTooDd  of  fraud,  but  which  suit  he  aban- 
doned, aad  sued  on  a  creditors'  suit  to  sub- 
ject a  Judgment,  recovered  by  the  transferee 
of  the  notes  given  in  payment  of  the  stock  of 
goods  sgalnst  the  maker  thereof,  to  the  pay- 
nent  of  his  debt,  the  defendant  in  such  suit 
Is  estopped  to  set  up  as  a  defense  a  satis- 
fkctlon  of  plalDtifTs  debt  by  means  of  bis 
attachment  suit.  Sayre  v.  TliOmp*on,  18 
Neb.  83  (24  N.  W.  383). 

341.  (1887.)  Where  the  law  declares  the 
mortgage  valid  as  between  the  parties,  but 
Toid  as  to  creditors  and  subsequent  pur- 
chasers In  good  faith,  a  creditor.  In  order 
to  avail  himself  of  the  advantage  of  that 
Aaneter,  must  remain  a  creditor  through* 
mt  the  litigation.  If  he  receive  his  pay  in 
the  mortgaged  property,  with  knowledge  of 
the  mortgage,  he  will  take  it  subject  to  the 
mortgage.  EarU  v,  Burcft,  21  Neb.  702  (33 
N.  W.  264). 

34L  (1901.)  Consent  by  one  creditor  that 
the  debtor  may  mortgage  a  stock  of  goods 


to  another  creditor  does  not  estop  the  for- 
mer from,  attacking  the  validity  of  such 
mortgage  when  the  mortgagor  Is  permitted 
to  dispose  of  the  mortgaged  goods  for  his 
own  benefit.  Brinker  v.  A-ihentelter,  1  Unof. 
793  (95  N.  W.  1124). 

BatifleaUon  of  fraudulent  transaction. 

343.  (1894.)  Where  a  conveyance  is 
fraudulent,  and  certain  creditors  attack  It 
and  defeat  it  upon  that  ground,  another  cred- 
itor Is  not  required  to  treat  it  as  void,  but 
may  still  ratil^  it  and  enforce  Hi^ts  given 
him  thereunder.  Oeman  Jfat.  Bonl;  of 
Haatingt  v.  Leonard,  40  Neb.  676  (59  N.  W. 
107). 

B.  Bight  of  Action  to  Set  Aside  Oonvaj- 
anee,  and  Pefsnsss. 

Setting  aside  transfer  of  property  by 
bankrupt,  see  Bankruptcv,  il  39-47. 

Vatnro  of  action. 

344.  ( 1878. )  It  Is  clearly  within  the  scope 
of  equity  cognizance  to  Interfere  at  the  suit 
of  a  creditor  who  has  caused  execution  to  be 
levied  upon  goods  fraudulently  assigned  by 
his  debtor,  and  to  set  the  assignment  aside 
SB  an  Impediment  to  the  propen  enforce- 
ment of  his  Just  legal  rights.  Morgan  v. 
Bogue,  7  Neb.  429. 

345.  (1901.)  A  suit  to  set  aside  a  fraud- 
ulent transfer  of  property  is  In  the  nature 
of  a  creditors'  hill,  and  is  maintainable, 
without  showing  special  tects  making  the 
action  by  remedy  at  law  for  unsatisfactory 
answer  inadequate.  Bargrtavea  v.  Tennis, 
63  Neb.  356  (88  N.  W.  486). 

346.  (1896.)  An  action  to  set  aside  a 
fraudulent  transfer  of  property  and  subject 
It  to'  the  payment  of  a  judgment  against  the 
tiantferrer  is  equitable  in  its  nature  and 
may  be  tried  to  the  court  without  a  Jury. 
JTonroe  v.  Beid,  46  Neb.  316  (64  N.  W.  983). 

347.  (1896.)  The  right  to  an  equluble 
action  to  set  aside  a  fraudulent  sale  of  prop- 
erty and  apply  the  earns  to  the  debts  of  a 
creditor,  existed  prior  to  the  enactment  of 
the  statute  providing  for  proceedings  In  aid 
of  execution,  and  still  exists.  The  statu- 
tory remedy  did  not  supersede  or  destroy  it. 
Monroe  v.  Beid,  46  Neb.  316  (64  N.  W.  988). 

Bffeot  of  discharge  of  debtor  in  bank- 
ruptcy. 

348.  (1904.)  After  plaintiff  in  attach- 
ment has  recovered  Judgment,  and  an  order 
for  the  sale  of  the  attached  real  estate,  and 
has  begun  an  action  in  equity  to  set  aside 
a  fraudulent  conveyance  of  the  real  estate. 
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the  discharge  In  bankruptcy  of  the  Judgment 
defendant  will  not  defeat  such  action.  Oran- 
din  V.  First  Nat.  Bank  of  Chicago,  70  Neb. 
730  (»8  N.  W.  70). 

349.  (1907.)  A  fraudulent  grantee  can- 
not plead  the  aubBequent  discharge  In  bank- 
ruptcy of  hlB  grantor  as  a  defense  In  a  cred- 
itor's suit  brought  more  than  four  months 
prior  to  the  institution  of  the  bankruptcy 
proceeeding,  where  the  land  involved  was 
never  brought  within  the  Jurisdiction  of  the 
bankrupt^  court  Flint  v.  Ohaloupka,  78 
Neb.  694  (111  N.  W.  465). 

Action  against  executor. 

350.  (1877.)  The  creditors  of  an  inaolv- 
ent  estate  may  maintain  an  action  In  the 
district  court  against  the  executor,  who  Is 
also  the  fraudulent  mortgagee,  to  have  a 
mortgage  of  personal  property  declared  void 
on  the  ground  that  It  was  executed  in  fraud 
of  such  creditors.  Becker  v.  Anderson,  6 
Neb.  499. 

Defenses. 

351.  (1902.)  To  an  action  by  a  Judg- 
ment creditor  to  set  aside  conveyances  al- 
leged to  have  been  made  In  fraud  of  the 
Judgment,  it  is  a  defense  that  the  plaintiff 
is  Indebted,  upon  simple  cfmtract,  to  the 
Judgment  debtor  In  an  amount  equal  to  the 
Judgment.  Lashmett  v.  Prall,  2  Unof.  284 
(96  N.  W.  162). 

362.  (1902.)  It  is  not  always  a  defense, 
In  an  action  to  set  aside  a  conveyance  as 
fraudulent,  that  the  grantor  had  property 
remaining  after  the  conveyance  was  made 
sufficient  to  satisfy  his  creditors.  If  the  con- 
veyance was  In  fact  fraudulent  and  made 
for  the  purpose  of  defrauding  creditors,  they 
may  have  It  set  aside  on  a  showing  to  that 
effect,  and  the  further  showing  tliat  at  the 
time  of  commencing  the  action  the  grantor 
had  no  property  subject  to  execution  out  of 
which  their  claim  could  be  made.  Shreck 
V.  Hanlon,  66  Neb.  451  (92  N.  W.  625). 

368.  (1902.)  Where  It  Is  shown  in  the 
petition  of  a  trustee  in  bankruptcy  that  In* 
solvency  proceedings  are  pending  under  the 
state  Insolvency  law,  providing  for  an  as- 
signment for  the  benefit  of  creditors,  his  ac- 
tion to  set  aside  alleged  fraudulent  convey- 
ances and  a  decree  of  the  state  court  fore- 
closing them,  cannot  be  maintained.  Hood 
V.  BJair  State  Bank,  3  Unof.  432  (91  N.  W. 
701). 

354.  (1904.)  If  an  action  to  set  aside  a 
fraudulent  conveyance  is  pending  for  sev- 
eral years,  It  Is  not  a  defense  that  the  holder 


of  the  legal  title  has  made  valuable  improre- 
ments  thereon,  while  the  action  was  pend- 
ing, being  led  by  the  delay  In  bringing  the 
action  to  trial  to  suppose  that  plaintiff's 
claim  would  be  abandoned.  Orandin  v.  Fir$t 
Nat.  Bank  of  Okicaoo,  70  Neb.  730  (98  N. 
W.  70). 

Conditions  precedent. 

866.  (1880.)  Before  obtaining  judgment 
on  his  demand,  an  attaching  creditor  cannot 
maintain  an  action  to  have  an  alleged  fraud- 
ulent conveyance  of  real  estate  set  aside. 
Weinland  v.  Cochran,  9  Neb.  480  (4  N.  W. 
67). 

356.  (1902.)  Where  It  appears  clearly 
from  the  record  that  defendant  is  Insolvent, 
and  that  executions  have  been  returned 
against  blm  unsatisfied,  the  fact  that  no  ex- 
ecution has  been  issued  on  a  Judgment  will 
not  prevent  an  interrener-  from  recoverlns 
upon  It  when  the  conveyance  Is  set  aside  In 
the  principal  action.  SeUt,  BchAcab  de  Co.  v. 
Bocknell,  68  Neb.  503  (88  N.  W.  767). 

367.  (1902.)  Where  an  execution  baa 
been  levied  upon  a  fraudulently  alienated 
piece  of  real  estate  after-  a  failure  to  find 
goods  and  chattels,  the  execution  creditor  is 
entitled  to  proceed  at  once  In  equity  to  set 
aside  the  fraudulent  conveyance  and  enforce 
the  Hen  of  the  execution.  Boieard  v,  J{ay> 
mers,  64  Neb.  213  (89  N.  W.  1004). 

Bight  to  leT7  execution  against  property. 

368.  (1885.)  Where  a  chattel  mortgage 
Is  given  to  secure  a  bona  fide  debt,  and  the 
mortgagee  has  taken  pcesession  of  the  mort- 
gaged property,  or  has  the  right  to  do  SO 
under  the  provisions  of  the  mortgage,  a  Judg- 
ment creditor  of  the  mortgagor  cannot,  with- 
out the  consent  of  the  mortgagee,  levy  upon 
the  mortgaged  property,  and  sell  it  under 
execution.  And  especially  would  this  be  the 
case  if  the  mortgaged  property  consisted  of 
a  number  of  articles  such  as  a  stock  of  goods. 
The  remedy  would  be  by  garnishee  process 
or  sudi  other  proper  proceeding  as  would 
reach  the  Interest  of  the  mortgagor  after 
the  debt  due  the  mortgagee  was  paid.  Chi- 
cago Lumber  Co.  v.  Ftther,  18  Neb.  334  (  25 
N.  W.  340). 

369.  (1900.)  The  credltora  of  a  vendor 
who  has  made  an  Illegal  sale  of  his  prop- 
erty cannot  seise  on  execntlon  the  same  un- 
less they  can  show  that  such  transfer  was 
an  invasion  of,  and  prejudicial  to,  their 
rights.  Brower  v.  Fats.  60  Neb.  690  (83  N. 
W.  832). 
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QoietiBg  title  by  attadunent  creditor. 

m  (1901.)  An  onelnal  acUon  will  He 
It  tbe  salt  ot  an  ftttachmoit  creditor  after 
jadgment  and  before  sale  for  the  purpose  of 
dlscbarKliiE  the  real  estate  attached  from 
the  clouds  cast  thereon  by  fraudulent  con- 
Teraoces  thereof.  Foley  v.  Doyle,  1  Unof. 
S42  (95  N.  W.  1067). 

Enjoining  sale  of  property. 

361.  (1877.)  InJuncUon  will  He.  In  faTOf 
of  creditors  of  an  Insolvent  estate,  to  re- 
Btraln  an  Insolvent  executor,  and  also  a 
tnudulent  mortgagee,  from  selling  the  prop- 
erty. Becker  V.  Anderson,  6  Neb.  499. 

C.  Jnrlsdictlon,  and  Limitations. 
Joritdiction  of  property. 

362.  (1904.)  In  an  action  In  equity  to 
let  sside  a  fraudulent  conveyance  of  real  es- 
tate In  this  state,  and  enable  the  plaintiff  to 
enforcs  his  attachment  and  judgment  thereon 
agalDBt  the  land,  amendments  to  the  peti- 
Uoa,  allegtog  that  the  judgment  defendant 
had  also  fraudulently  transferred  to  the 
■ame  grantee  all  his  property  situated  be* 
jond  the  Jurisdiction  of  tbe  court,  but  not 
datnibfng  any  of  tbe  property  so  trans- 
ferred or  otherwise  Identifying  It,  will  not 
Slve  the  court  jurisdiction  to  subject  prop- 
ertr  and  assets  outside  of  this  state  to  the 
ptynent  of  the  Judgment,  no  general  exe- 
cntlon  upon  such  Judgment  having  been  la- 
iwd  ud  returned  nnsatlsfled.  Orandin  v. 
mt  Vaf.  Bank  of  Chicago,  70  Neb.  730  (98 
N.  W.  70). 

Vcnna, 

363.  ( 1902. )  A  trustee  in  bankruptcy 
mast.  Id  certain  cases,  resort  to  the  courts 
of  the  state  to  recover  property  of  the  bank- 
rapt  fraudulently  conveyed.  In  such  cases 
he  is  entitled  to  all  remedies  and  alt  relief 
tkrt  would  be  afforded  any  other  party  llti- 
cut  onder  the  same  tacts.  Sheldon  v.  Far> 
her,  66  Neb.  «10  (92  N.  W.  923). 

364.  (1903.)  A  suit  in  equity  seeking  to 
nieh  a  fund  alleged  to  have  been  fraudn* 
IcBtlr  conveyed,  mi^  be  commenced  where 
the  debtor  resides  and  the  transferee  served 
wltti  summons  at  his  residence  In  another 
eoaatj.  Fir$t  Nat.  Bank  of  Plattemouth  v. 
etbton,  69  Neb.  21  (94  N.  W.  965). 

Accmal  of  cause  of  action. 

365.  Tbe  recording  of  a  deed  "when  ac- 
ccHDpaQled  with  circumstances  sufficient  to 
put  a  person  of  ordinary  Intelligence  and 
Vradeoce  ap<m  inquiry,  which.  If  pursued. 


would  lead  to  a  discovery  of  the  fraud." 
causes  the  statute  of  limitations  to  begin  to 
run,  "but  not  otherwise."  (1893)  QiUetpie 
V.  Cooper,  36  Neb.  775  (S5  N.  W.  302) ;  (1902) 
Forgjfth  V.  Eatterdajf,  63  Neb.  887  (89  N.  W. 
407);  (1902)  State  Bank  of  Pender  v.  Frey. 
3  Unof.  83  (91  N.  W.  239). 

866.  The  statute  of  limitations  "begins 
to  run  against  a  creditor  from  the  discovery 
of  the  fraudulent  act  on  the  part  of  hit; 
debtor,  whether  the  creditor's  claim  ha  • 
been  reduced  to  judgment  or  not"  (1893) 
Oilletpie  V.  Cooper,  36  Neb.  776  (55  N.  W 
802);  (1902)  State  Bank  of  Pender  v.  Frey. 
3  ITnof.  83  (91  N.  W.  239). 

367.  (1893.)  Fraud,  within  the  meaning 
of  section  12  of  the  code  limiting  actions  for- 
rellef  to  four  years  after  discovery  thereof, 
is  discovered  when  tbe  fraudulent  deed  is 
recorded  In  the  county  where  the  debtor 
lives.  GKIIespie  v.  Cooper,  36  Neb.  775  (56 
N.  W.  302).  (Overruled,  /ones  v.  Donforth, 
71  Neb.  722.] 

368.  (1889.)  Where,  soon  after  the  con- 
v^ance  of  real  estate  to  tbe  wife  of  a  debtor, 
he  becomes  insolvent,  and  the  creditor  has 
knowledge  of  such  conveyance  and  Insolv- 
ency, of  tbe  occupation  and  Improvement 
of  the  real  estate  by  the  debtor,  and  other 
facts  which,  If  followed  up,  would  lead  to 
a  discovery  of  the  fraud,  the  statute  begins 
to  run  under  section  12  of  the  civil  code. 
Wright  V.  Davie,  28  Neb.  479  (44  N.  W. 
490;  26  Am.  St.  Rep.  347). 

369.  (1893.)  Tbe  fraud  Is  discovered  so 
as  to  start  the  running  of  the  statute  of 
limitations  when  the  party  seeking  relief  Is 
in  possession  of  sufficient  facts  to  put  a  per- 
son of  ordinary  intelligence  and  prudence 
on  an  Inquiry,  which,  if  pursued,  would  lead 
to  a  discovery  of  the  fraud;  and  the  statute 
begins  to  run  against  a  creditor  from  the 
discovery  of  the  fraudulent  act  on  the  part 
of  his  debtor,  whether  the  creditor's  claim 
has  been  reduced  to  judgment  or  not,  as  he 
is  not  limited  to  a  creditor's  bill  in  order  to 
obtain  relief  on  the  ground  of  fraud,  but 
may  attach  the  property  fraudulently  con- 
veyed. Gillespie  V.  Cooper,  36  Neb.  776  (55 
N.  W.  302). 

870.  (1893.)  Tbe  cause  of  action  to  set 
aside  a  conveyance  as  fraudulent  to  cred- 
itors accrues  upon  tbe  discovery  of  the  fraud, 
and  It  Is  discovered  when  the  fraudulent 
deed  Is  recorded.  OiUeapie  v.  Cooper,  86 
Neb.  775  (55  N.  W.  302). 

371.    (1893.)   Where  creditors  have  knowl- 
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edge  tbat  their  debtor  has  recently  foiled  In 
liuslness,  and  has  conveyed  all  of  her  real 
estate  In  the  county  in  which  she  resided; 
she  telling  such  creditora  that  her  purpose 
of  so  conveying  was  to  beat  her  foreign  cred- 
itors; that  she  placed  her  property  out  of 
her  name  to  keep  creditors  from  getting  it 
until  she  had  settled  matters,  as  some  of  her 
debts  she  did  not  consider  binding,  such 
knowledge  constitutes  discovery  of  the  fraud 
on  the  date  of  recording  the  deeds  sufficient 
to  start  the  running  of  the. statute  of  limi- 
tations against  an  action  by  credltore  to  set 
It  aside.  OiUespie  V.  Cooper,  86  Neb.  776 
.(56  N.  W.  802). 

372.  (1902.)  The  recording  of  a  fraudu- 
lent deed  Is  not  of  Itself,  under  all  circum- 
stances, sufficient  to  charge  all  parties  with 
notice  of  the  fraud.  When  accompanied  with 
circumstances  sufficient  to  put  a  person  of 
ordinary  intelligence  and  prudence  upon  in- 
quiry, which.  If  pursued,  would  lead  to  a 
discovery  of  the  fraud,  the  statute  begins  to 
run  from  the  recording  of  the  deed.  For- 
syth V.  Baaterdav,  63  Neb.  887  (89  N.  W. 
407). 

373.  (1902.)  Where  parties  are  in  act- 
ual possession  and  personal  control  of  the 
lands  and  are  farming  them  In  connection 
with  their  home  premises,  and  conveyances 
are  promptly  recorded  with  no  concealment 
of  the  circumstances,  the  records  are  con- 
structlve  notice  of  the  deeds'  existence.  Btate 
Bank  of  Pender  v.  Frejf,  8  Unof.  88  (91  N. 
W.  239). 

374.  ( 1902. )  Creditors  are  chargeable, 
prima  facie,  with  constructive  knowledge 
of  conveyances  by  the  debtor  which  are 
promptly  recorded,  and  in  the  absence  of 
any  good  reason  to  the  contrary,  either 
pleaded  or  proved,  are  put  upon  Inquiry  as 
to  tbeir  consideration.  Btate  Bank  of  Pen- 
der V.  Frey,  3  Unof.  83  (91  N.  W.  239). 

Time  to  sue  and  limitations  in  general. 
■  375.  (1889.)  An  action  for  relief  on  the 
ground  of  fraud  may  be  commenced  at  any 
time  within  four  years  after  a  discovery  of 
the  facta  constituting  the  fraud,  of  of  facts 
sufficient  to  put  a  person  of  ordinary  Intel- 
ligence and  prudence  on  inquiry  which  If 
pursued  would  lead  to  such  discovery. 
Wright  V.  Davis.  28  Neb.  479  (44  N.  W.  490; 
26  Am.  St.  Rep.  347). 

376.  (1893.)  Under  section  12  of  the  code 
an  action  for  relief  on  the  ground  of  fraud 
can  only  be  commenced  within  four  years 
after  Uie  discovery  of  the  facts  constituting 


the  fraud.  OiUeapie  v.  Cooper,  36  Neb.  775 
(66  N.  W.  302). 

377.  (1902.)  When  an  action  is  brought 
to  set  aside  a  fraudulent  conveyance  more 
than  four  years  after  the  date  of  the  con- 
veyance, it  is  incumbent  on  the  plaintiff  to 
show  himself  within  the  exception  that 
gives  additional  time  on  account  of  the  want 
of  knowledge  of  the  transaction,  by  stringent 
rules  of  pleading  and  evidence.  Westervelt 
V.  Fitter,  2  Unof.  731  (89  N.W.994);  (1902) 
State  Bank  of  Pender  v.  Frey,  3  Unof.  83 
91  N.  W.  239). 

378.  (1903.)  A  petition  demanding  re- 
lief on  the  ground  of  fraud.  Is  demuirable 
If  it  shows  that  the  action  was  not  com- 
menced within  four  years,  and  fails  to  show 
when  the  fraud  was  discovered.  A'etomon 
Orove  State  Bank  v.  Linderholm,  68  Neb. 
364  (94  N.  W.  616). 

379.  (1905.)  Actions  for  relief  on  the 
ground  of  fraud  must  be  brought  within 
four  years  from  the  discovery  of  the  fraud 
or  such  facts  and  circumstances  as  are  iu- 
dicative  thereof,  and,  if  followed  up,  would 
lead  to  Its  discovery.  WecJberly  v.  Taylor, 
74  Neb.  84  (103  N.  W.  1065). 

Tolling  of  statutes. 

880.  (1902.)  The  same  stringent  rule  of 
pleading  and  proof  is  required  to  toll  the 
statute  for  want  of  capacity  to  brdng  the  ac- 
tion as  Is  required  to  toll  It  for  want  of 
knowledge  of  the  fraud.  Westervelt  v.  Fit- 
ter, 2  Unof.  731  (89  N.  W.  994). 

381.  (1902.)  Where  a  person  has  been 
declared  a  bankrupt  under  the  act  of  con- 
gress approved  July  1,  1898,  the  trustee  ap- 
pointed in  that  proceeding  may  maintain  an 
action  to  set  aside  a  conveyance  made  by 
the  bankrupt  at  any  time  within  two  yeara 
after  the  estate  has  been  closed,  provided 
the  action  was  not  barred  by  the  laws  of 
this  state  at  the  time  the  petition  In  bank- 
ruptcy was  filed.  Sheldon  v.  Parker,  66  Neb. 
610  (92  N.  W.  923). 

382.  (1905  )  The  four  years'  period  of 
limitation  fixed  by  statute  on  actions  to  set 
aside  fraudulent  ronveyances  is  not  tolled 
by  the  death  of  the  fraudulent  grantor. 
Leeieur  v.  Simon,  73  Neb.  645  (103  N.  W. 
302). 

D.  Parties  and  Process. 

Parties. 

383.  (1883.)  The  term  "creditors,"  within 
the  meaning  of  a  sale  of  goods,  with  poasee- 
sion  In  the  seller.  Includes  all  persons  who 
are  creditors  of  the  seller  at  any  time  whilst 
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the  goods  remain  In  his  poeseSBloo  or  under 
his  control.  Densmore  v.  Tomer,  14  Neb.  392 
as  N.  W.  734). 

3S4.  (1901.)  The  vendor  In  a  convey- 
tnce  alleged  and  proved  to  have  been  fraud- 
nlently  made  and  to  be  tor  that  reason  void 
IS  against  creditors  la  always  a  proper,  but 
not  in  all  cases  a  necessary,  party  to  an  ac- 
tion by  the  latter  to  set  the  Inatrument  or 
iraiuactlon  aside.  It  he  has  reserved  or  re- 
Ufned  no  title  or  interest  In  or  lien  upon 
the  property,  but  has  parted  with  it  both  ab- 
solutely and  completely,  he  has  no  rights  to 
be  affected  by  the  result  of  the  litigation 
and  his  presence  may  be  dispensed  with. 
Oiover  r.  Hm^adin^McKittrich  Dry  Good* 
Co..  62  Neb.  483  (87  N.  W.  170). 

385.  (1903.)  To  a  petition  in  equity  al- 
leging fraudulent  transfers  of  property  and 
seeking  to  reach  the  fund  conveyed,  the 
debtor  who  transferred  them  is  a  necessary 
partr.  PirA  2Vat.  Bank  of  PUitUmouth  v. 
ffitWN,  S»  Neb.  21  (i»4  N.  W.  965). 

FroMss. 

38$.  (1883.)  Service  may  be  had  on  a 
wm-resident  grantee  of  land,  in  an  action 
to  aet  the  conveyance  aside  by  creditors  of 
the  grantor,  by  publication.  Keene  v.  Sal- 
IraOock.  16  Neb.  200  (18  N.  W.  76). 

E.  Pleading. 
Petition  or  MIL 

387.  (1878.)  In  stating  a  cause  of  action 
under  section  17.  cliapter  25,  General  Stat- 
utes, it  Is  necessary  to  allege  tliat  the  as- 
lignmeDt  was  made  "with  the  Intent"  either 
to  hinder,  delay  or  to  defraud  the  plaintltt. 
JTor^  V.  Boffue,  7  Neb.  429. 

388.  (1882.)  Where  a  creditor  of  a  mort- 
gagor of  goods  claims  them  adversely  to  the 
mortgagee,  on  the  ground  of  fraud,  he  must 
iflege  it  by  proper  pleading  in  order  to  suc- 
ceed, it  not  being  necessary  in  the  first  In- 
» lance  for  the  mortgagee  to  allege  good 
hith.  Etuign  v.  Roggencamp,  13  Neb.  30 
(12  N.  W.  811). 

389.  (1893.)  In  an  action  to  avoid  a  con- 
Teyance  or  mortgage  for  fraud  the  facts  con- 
slitQtlng  the  fraud  must  be  speclflcally 
pleaded;  a  general  allegation  of  fraud  is  in- 
mfflclent  Rockford  Watch  Co.  v.  Manifold, 
36  Neb.  801  (55  N.  W.  236). 

390.  (1893.)  A  petition  In  an  action  of 
replevin  by  a  mortgagee  of  chattels  is  not 
objectionable  because  it  fails  to  allege  that 
tbe  note,  for  payment  of  which  the  mort- 
Cige  was  given  to  secure,  was  due.  where 


tbe  date  of  maturity,  which  is  prior  to  bring- 
ing suit,  is  set  forth.  Rodgera  v.  Oraham, 
36  Neb.  730  (55  N.  W.  243). 

391.  (1899.)  In  a  petition  in  the  nature 
of  a  creditors'  bill  to  annul  a  fraudulent 
conveyance  the  facts  of  the  asserted  fraud 
must  be  specifically  stated,  general  allega- 
tions not  being  sufficient.  Kemper  v.  Ren- 
9haw,  58  Neb.  513  (78  N.  W.  1071). 

392.  (1901.)  In  a  creditors' suit,  brought 
to  set  aside  a  fraudulent  conveyance,  a  pe- 
tition states  a  cause  of  action,  witbout  al- 
leging that  the  grantee  had  knowledge  of  or 
participated  in  the  fraud.  Kebratka  Tfat. 
Bank  v.  Ballotoell,  63  Neb.  309  (  88  N.  W. 
656). 

393.  (1902.)  In  an  action  brought  to  set 
aside  a  conveyance  of  land  and  subject  tbe 
same  to  the  payment  of  the  plaintitTs  Judg- 
ment, the  petition  sufficiently  states  a  cause 
of  action  if  it  alleges  that  the  conveyance 
was  made  foV  the  purpose  and  with  the  in- 
trat  to  defraud  creditors.  Mclntj/re  v.  Ma- 
lone.  3  Unof.  159  (91  N.  W.  246). 

394.  (1902.)  To  set  aside  a  conveyance 
of  real  estate  on  the  ground  that  It  is  fraud- 
ulent as  to  subsequent  creditors,  snch  a 
creditor  must  allege  and  prove  that  such 
conveyance  was  made  with  intent  to  de- 
fraud subsequent  creditors  and  in  contem- 
plation of  such  future  indebtedness.  Ayert 
V.  WoIco«.  66  Neb.  712  (92  N.  W.  1036). 

395.  (1902.)  In  order  to  maintain  a  cred- 
itors' suit  against  a  wife  to  set  aside  a  con- 
veyance made  to  her  by  a  third  person, 
plaintiff  must  allege  and  prove  that  tbe  re- 
lation of  creditor  and  debtor  existed  between 
himself  and  the  husband  at  the  time  such 
conveyance  was  executed,  or  tiiat  It  was  ex- 
ecuted fraudulently  with  the  expectation  on 
the  part  of  the  husband  that  he  would  be- 
come Indebted  to  the  plaintiff,  and  to  pre- 
vent, binder  and  delay  bim  In  the  collection 
of  such  debt  when  contracted.  Jayne  v.  Hy- 
mer,  66  Neb.  785  (92  N.  W.  1019). 

396.  (1903.)  In  an  action  to  set  aside  a 
conveyance  from  a  father  to  his  son.  the 
financial  condition  of  tbe  grantor  at  the 
time  of  making  the  conveyance  is  merely 
an  evidential  fact  bearing  on  tbe  question 
of  fraud,  and  need  not  be  pleaded;  aliter. 
his  financial  condition  at  the  time  of  the 
commencement  of  such  action.  Dufrene  v. 
Anderton,  67  Neb.  136  (93  N.  W.  139). 

Answer. 

397.  (1904.)  Answer  examined,  and  held 
not  to  charge  a  fraudulent  conveyance  of 
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property  levied  on  under  an  «teeutlon. 
Lackner  v.  Saicyer,  5  Unof.  257  (98  N.  W. 
49). 

398.  (1901.)  In  a  contest  between  a 
mortgagee  and  other  creditors  of  the  mort- 
gagor', an  answer  to  a  petition  of  Interven- 
tion waa  presented,  alleging  that  the  mort- 
gagee and  mortgagop  were  "fraudulently 
colluding  and  conspiring  together  In  the  exe- 
cution and  flllng  of  such  chattel  mortgages, 
for  the  purpose  of  hindering,  delaying  and 
defrauding  these  plaintiffs  and  other  cred- 
itors in  the  collection  of  their  just  dues," 
and  that  the  mortgages  were  given  "with- 
out any  existing  valid  indebtedness  to  be 
secured  thereby,"  states  fa^ts  sufficient  to 
constitute  a  defense  to  the  petition  of  In- 
tenrentlon.  Oreentcood  v.  IngerwU,  ^1  Neb. 
78S  (86  N.  W.  476). 

Amendment. 

39d.  (1895.)  An  amended  petition,  in  an 
action  to  set  aside  a  sale  and  transfer  of  a 
stock  of  goods,  that  sets  out  substantially 
the  same  facta  as  the  original,  and  there  be- 
ing no  material  dflerence  in  the  prayer  for 
relief.  Is  not  subject  to  the  objection  that  It 
sets  up  a  new  and  different  course  of  ac- 
tion. Monroe  v.  Reid,  46  Neb.  316  (64  N.  W. 
983). 

Issues. 

400.  (1895.)  On  the  hearing  of  a  mo- 
tion by  a  defendant  to  discharge  an  attach- 
ment allowed  In  an  action  against  him  on 
the  ground  that  he  had  fraudulently  dis- 
posed of  his  property  with  Intent  to  defraud 
creditors,  the  alleged  fraudulent  transaction 
being  the  conveyance  by  mortgage  of  certain 
property,  the  validity  of  such  mortgage  is 
not  put  in  Issue  and  cannot  be  determined. 
Landauer.  Kaim  A  Streng  v.  Mack  <£  Co., 
43  Neb.  430  (61  N.  W.  697). 

401.  (1895.)  In  an  action  to  set  aside  a 
mortgage  as  fraudulent  as  to  creditors  a 
general  averment  In  the  anawer  denied  In 
the  reply  that  the  mortgage  was  prior  to  all 
other  liens,  does  not  prevail  against  the  spe- 
cific pleading  of  fact,  and  does  not  put  the 
date  of  delivery  of  the  mortgage  tn  issue. 
First  yat.  Bank  of  Wymore  v.  Meyers,  44 
Neb.  306  (62  N.  W.  459). 

f.  ETldmca. 

Presumptions. 
 In  general. 

402.  Fraud  is  never  presumed  but  must 
be  proved.  (1894)  Bank  of  Commerce  of 
Grand  Island  v.  ScMotfem,  40  Neb.  212  (58 


N.  W.  727;   (1894)  Carson  v.  Stevens, 
Neb.  112  (58  N.  W.  846);  Knapp  v.  Fither, 
68  Neb.  661  (79  N.  W.  563);  BMnlterff  v. 
Bttffman,  61  Neb.  778  (  86  N.  W.  491}  ■ 

— — —  Betention  of  possession  by  grantor. 

Effect  of  retention  of  possession  In  gen- 
eral, see  ante,  H  167-236. 

Burden  of  proof,  see  post,  {|  417-421. 
SufBciency  of  evidence,  aee  post,  IS  S06,. 
607. 

403.  (1881.)  Retention  of  possession  of 
goods  by  the  vendor  In  case  of  an  absolute 
sale  Is,  as  against  creditors,  only  prima 
facie  evidence  of  fraud,  which  may  be  en- 
tirely rebutted.  Densmore  v.  Tomer,  11  Neb. 
118  (7  N.  W.  535);  Miller  v.  Morgan  i  Qal- 
lagher,  11  Neb.  121  (7  N.  W.  755). 

404.  (1896.)  The  presumption  of  fraud 
arising  from  the  mortgagor's  possession  of 
chattels   may   be   overcome   by  evidence. 

Chaffee  v.  Atlas  Lumber  Co.,  43  Neb.  224  (61 
N.  W.  637;  47  Am.  St.  Rep.  753). 

405.  (1895.)  Mere  failure  to  record  a 
mortgage  raises  no  presumption  that  it  is 
void.  Orand  Island  Banking  Co.  v.  CoatrUo^ 
45  Neb.  119  (63  N.  W.  376). 

406.  (1895.)  The  presumption  of  fraud 
arising  from  the  possession  of  mortgaged 
chattels  by  the  mortgagor  remains  only  so 
long  as  he  retains  possession.  There  Is  na 
such  presumption  after  the  mortgagee  ob- 
tains possession  of  the  property.  Chaffee  v. 
Atlaa  Lumber  Co.,  43  Neb.  224  (61  N.  W. 
637;  47  Am.  St.  Rep.  763). 

—-^—Transactions  between  husband  and 
wife. 

Transfers  between  husband  and  wife  in 
general,  see  ante,  $196-122. 

Burden  of  proof,  see  post,  §{  422-431. 
Sufficiency  of  evidence,  see  post,  H  532- 
542. 

Instruction  as  to.  see  po*t,  {(606.607. 

407.  (1895.)  A  conveyance  by  an  In- 
solvent debtor  to  his  wife,  whereby  other 
creditors  are  prevented  from  enforcing  pay- 
ment of  their  claims,  Is  presumptively 
fraudulent  as  to  such  creditors,  and  the 
burden  Is  on  one  claiming  Uirough  it  to 
prove  the  contrary.  Glass  v.  Zutavem.  A3. 
Neh.  334  (61  N.  W.  579;  47  Am.  St.  Rep. 
763). 

408.  (1897.)  The  doctrine  of  this  court 
Is  that,  when  a  conveyance  from  a  husband 
to  a  wife  Is  attacked  by  his  creditor,  the 
presumption  will  be  indulged  tliat  auch  a 
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eoBTeyuee  Is  firandvlent.  Jimten  v.  Lewta, 
It  Neb.  56«  (72  N.  W.  Ml). 
Soidcn  of  proof. 

In  gvnerftl. 

m  (1885.)   A  party  attaeldnE  the 
Hditr  ot  a  transaction  assumes  tbe  burden 
of  proof.  CJemen*  v.  BrWhart,  17  Neb.  88B 
(22  N.  W.  779). 

410.  (1896.)  There  is  no  presumption  of 
lav  that  a  transaction  Is  fraudulent  merelr 
becanse  the  property  tB  In  elEect  all  ttaat  the 
TCDdor  owes.  Ooldtmith  v.  Srickton,  48 
N«b.  48  (66  N.  W.  1029). 

4U.  (1907.)  If  a  sale  or  transfer  of 
property  is  made  after  a  judgment  Is  ob- 
.tained  against  a  creditor  the  burden  of 
proving  the  good  &ltb  of  the  transfer  is 
vpoa  the  party  asserting  title  by  reason  of 
inch  Bale.  Xeeley  v.  Trautioein,  79  Neb.  751 
(US  N.  W.  141). 

 Intent  of  grantee. 

BItect  and  necessity  of  intent  of  grantee 
in  goteral,  see  ante.  If  287*266. 

Presumption  as  to>  see  post,  |  402. 

BridcBce  admissible,  see  pott,  ||  459-461. 

Snfllciency  of  evidence,  see  pott,  II  495-606. 

411  (1894.)  Where  a  creditor  causes  an 
ittadiment  to  be  levied  upon  a  stock  of 
goods  Id  the  possession  of  the  agent  of  cer- 
tain mortgagees,  tbe  burden  of  proof  Is  upon 
tach  creditor,  on  a  motion  to  discharge  the 
attachment,  to  show  that  the  mortgages 
vfTB  made  for  the  pdrpose  of  hindering,  de- 
t^in^  or  defrauding  creditors.  Lanimur  v, 
Uaclc,  39  Neb.  8  (57  N.  W.  66B).  [Orei^ 
ruled  00  rehearing.  43  Neb.  430.] 

413.  (1896.)  Where  the  vendee  or  mort< 
sagee  of  chattels  takes  Immediate  posses- 
■ioD  and  continuously  retains  possession,  in 
t  contest  Iwtween  such  vendee  or  mortgagee 
ud  creditors  of  the  vendor  or  mortgagor 
tlte  burden  of  proof  is  on  the  creditors  to 
■bow  both  a  fraudulent  intent  on  the  part 
o(  the  vendor  or  mortgagor  and  particlpa- 
tioa  thuein  on  the  part  of  the  vendee  or 
mortgagee.  Blumer  v.  Bennett,  44  Neb.  873 
(43  N.  W.  14). 

•  Intention  of  grantor  to  defraud. 

414.  (1894.)  Fraud  Is  never  to  be  pre* 
nmed.  It  must  be  proved.  A  creditor  of  a 
nndor  seeking  to  invalidate  a  sale  upon 
tte  groands  of  fraud  most  prove  facts  from 
vbich  a  legitimate  inference  of  fraudulent 
latent  can  be  drawn.  Bvldence  simply  Jus* 
ttfying  a  snaplelon  Is  not  snttdeirt.  Bcnfe  of 
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Commerce  of  Grand  laland  v.  ScMotfeldt,  40 
Neb.  212  (68  N.  W.  727). 

415.  (1898.)  The  question  of  fraudu- 
lent Intent  In  the  making  and  acceptance 
of  a  chattel  mortage  Is  a  question  of  fact 
as  between  the  parties  thereto  and  an  offi- 
cer who  levies  on  the  mortg^ed  property 
notwithstanding  tbe  record  of  said  instru- 
ment and  in  defiance  of  the  rights  of  the 
mortgagee  asserted  thereunder;  and  to  sus- 
tain an  attack  on  the  mortgage  as  fraudu- 
lent against  creditors  there  must  be  some 
evidence  of  tbe  mala  ftdet  charged.  Aein  v. 
Kendall,  56  Neb.  683  (76  N.  W.  1104). 

Preference  of  creditor. 
Right  to  prefer  creditors  in  general,  see 
ante,  ||  124-166. 

416.  (1901.)  Fraud  Is  never  presumed, 
but  must  be  proven;  and  when  It  Is  claimed 
that  a  preferred  creditor  participated  In  the 
alleged  fraudulent  designs  of  the  debtor  to 
defraud,  hinder  and  delay  other  creditors, 
the  burden  is  on  him  making  the  charge  to 
prove  it  by  a  preponderance  of  the  evidence. 
Steinherg  v,  Buffum,  61  Neb.  778  (86  N. 
W.  491). 

 Retention  of  possession. 

Effect  of  retention  of  poBsesston  In  gen- 
eral, see  onte.  {|  167-236. 

Presumption  from  retention  of  possession, 
see  poat,  ||  403-406. 

Suffleieney  of  evidence,  see  pott.  If  606. 607. 

Instructions  as  to,  see  pott,  H  600, 601. 

417.  Where  a  vendor,  under  an  absolute 
sale,  retains  possession  of  the  goods,  tbe 
burden  Is  on  the  voidee  to  prove  that  the 
transaction  was  fair  as  against  the  vendors 
creditors,  and  was  entered  Into  In  good 
faith.  (1881)  Der%tmore  v.  Tomer,  11  Neb, 
118  (7  N.  W.  535);  (1893)  Firtt  Nat.  Bank 
of  Denver  v.  Lower]/,  36  Neb.  290  (64  N.  W. 
568);  (1895)  Powell  v.  7eacel.  46  Neb.  226 
(64  N.  W.  695). 

418.  (1878.)  In  a  controversy  between 
the  mortgagee  and  creditors  of  the  mort- 
gagor concerning  mortgaged  property  found 
in  possession  of  tbe  latter,  evidence  show- 
ing that  the  mortgage  "was  made  In  good 
teith,  and  without  Intent  to  defraud  such 
creditors."  is  imperatively  required  to  over* 
come  the  legal  presumption  of  fraud  arising 
from  such  possession.  Bruntwitik  v.  McClay, 
7  Neb.  137. 

419.  (1894.)  Where  the  mortgagor  re- 
tains possession  of  the  mortgaged  chattels 
the  burden  la  upon  the  mortgagee,  or  those 


Digitized  by 


I4S0 


FRAUDULENT  CONVEYANCES. 


1430 


claiming  through  him,  to  overcome  the 
presumption  of  fraud  by  proof  that  the 
mortgage  was  executed  la  good  faith.  Pax- 
ton  <C  Oallagher  v.  Smith  d  Co.,  41  Neb.  56 
(69  N.  W.  690). 

420.  (1895.)  Where  there  was  evidence 
in  a  contest  between  a  vendee  and  creditors 
of  the  vendor  tending  to  show  that  there 
had  been  no  change  of  possession.  It  was 
error  to  instruct  the  Jury  that  the  burden 
of  proof  was  on  the  creditors  to  establish 
fraud.  Snyder  v.  Dangler,  44  Neb.  600  (63 
N.  W.  20). 

421.  (1896.)  In  a  contest  between  a 
chattel  mortgagee  and  mortgagor's  creditors 
the  burden  Is  upon  the  former  to  establish 
the  bona  fides  of  the  mortgage  where  he 
has  not  taken  possession  of  the  chattels. 
Darnell  v.  Mack,  46  Neb.  740  (65  N.  W.  805). 

Transactions  between  husband  and 
wife. 

Validity  of  transfer  in  general,  see  ante, 
II  96-122. 

Presumption  of  fraud,  see  ante,  ||  407, 408. 
Suffidency  of  evidence,  see  poat,  ||  632-542. 

Instructions  as  to,  see  poat,  H  606, 607. 

422.  (1879.)  In  a  contest  between  a  wife 
and  the  creditors  of  her  husband  In  regard 
to  property  transferred  to  her  by  him,  there 
is  a  presumption  against  her  which  she 
must  overcome  by  affirmative  proof.  First 
Nat.  Bank  of  Omaha  v.  Bartlett,  8  Neb.  319 ; 
(1882)  Thompson  v.  Loenig,  13  Neb.  386  (14 
N.  W.  168):  (1886)  Lipscomb  v.  Lyons,  19 
Neb.  611  (27  N.  W.  731);  (1891)  Hill  V. 
Touae,  32  Neb.  637  (49  N.  W.  760);  (1894) 
Melick  V.  Vamej/,  41  Neb.  105  (69  N.  W. 
621);  (1897)  Kirchman  v.  Kratky,  51  Neb. 
191  (70  N.  W.  916);  (1898)  Adler  A  Sons 
Clothing  Co.  v.  Hellman,  55  Neb.  266  (75 
N.  W.  877);  (1901)  Lynch  v.  Englehardt 
Mercantile  Co.,  1  Unof.  628  (96  N.  W.  624). 

423.  (1877.)  The  good  faith  of  trans- 
actions between  a  husband  and  wife  must 
be  established  beyond  question,  to  defeat 
creditors.  Aultman,  Taylor  £  Co.  v.  Ober- 
meyer,  6  Neb.  260;  (1889)  Woodruff  v.  White, 
25  Neb.  745  (41  N.  W.  781).  [Overruled.  30 
Neb.  644;  42  Neb.  177.] 

424.  Where  a  conveyance  from  a  husband 
to  a  wife  is  attaclced  as  fraudulent  by  a 
subsequent  creditor  of  the  former,  the  bur- 
den is  upon  the  creditor  of  showing  by  a 
preponderance  of  the  evidence  that  such 
conveyance  was  made  and  accepted  with  a 
fraudulent  purpose.  (1897)  Hansen  v.  Lewis, 


52  Neb.  656  (72  N.  W.  861);  (1903)  Jayne 
V.  Bymer,  66  Neb.  785  (92  N.  W.  1019): 
(1906)  Seeley  v.  Ritchcy,  76  Neb.  433  (107 
N.  W.  769). 

425.  (1890.)  In  a  contest  between  a  wife 
and  a  creditor  of  her  husband,  over  prop- 
erty transferred  to  her  by  him,  after  the 
debt  is  contracted,  she  must  establish  that 
she  is  a  bona  fide  purchaser,  by  a  pre- 
ponderance of  the  evidence.  Steven*  v.  Car- 
son,  30  Neb.  544  (46  N.  W.  655). 

426.  (1890.)  The  fact  that  the  wife  had 
possession  of  the  property,  claiming  •owner- 
ship, when  it  was  attached  by  the  creditor 

of  the  husband,  does  not  relieve  her  of  the 
burden  of  proving  that  the  transfer  was  not 
made  to  her  for  the  purpose  of  hindering, 
delaying,  and  defrauding  such  creditor. 
Stevens  v.  Carson,  30  Neb.  644  (46  N.  "W. 
655). 

427.  (1894.)  Ordinarily,  fraud  will  not 
be  presumed,  but  must  be  proved  by  the 
party  alleging  It.  The  rule  has  no  applica- 
tion in  a  snlt  between  a  wife  and  a  creditor 
of  her  husband,  concerning  property  trans- 
feired  to  her  by  him,  after  the  contracting 
of  the  indebtedness.  In  such  a  case  the  bur- 
den Is  upon  the  wife  to  establish  by  a  pre- 
ponderance of  the  evidence  the  dona  fides 
of  the  sale  or  transfer  of  the  property  to 
her.  Carson  v.  Stevens,  40  Neb.  112  (68  N. 
W.  845;  42  Am.  St.  Rep.  661). 

428.  (1894.)  In  an  action  by  a  hus- 
band's creditors  to  subject  land  conveyed 
to  the  wife  to  the  payment  of  their  claims, 
the  wife  claiming  she  loaned  part  of  the 
purchase  price,  twCTty  years  ago,  in  order 
to  establish  any  equity  in  the  wife  because 
of  such  transaction,  it  must  not  only  appear 
that  she  furnished  the  money  as  claimed, 
but  there  must  also  be  evidence  to  over- 
come presumption  of  an  advancement,  and 
in  a  contest  with  her  husband's  creditors, 
the  presumption  of  bad  faith  m  the  transfer. 
Brotonell  v.  Stoddard,  42  Neb.  177  (60  N. 
W.  380). 

429.  (1903.)  An  action  by  a  trustee  in 
bankruptcy  to  recover  a  negotiable  promis- 
sory note  from  one  to  whom  It  had  iMen 
transferred  by  the  bankrupt's  wife  pend- 
ing bankruptcy  proceedings,  must  develop 
either  fraud  or  an  Intended  preference  to 
entitle  plaintiff  to  recover.  Hackney  v.  First 
Nat.  Bank  of  Lincoln,  68  Neb.  588  (94  N.  W. 
805). 

430.  (1903.)  The  burden  of  proof  Is  upon 
the  husband  or  those  claiming  under  him 
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to  show  that  a  Kratuitous  transfer  to  falm 
from  bis  wife  was  made  freely  and  delib- 
erately, and  that  the  transaction  was  fair 
and  proper.  Bovorka  v.  HavHk,  68  Neb.  14 
(93  N.  W.  990;  110  Am.  St.  Rep.  387). 

431.  (IMS.)  The  rule  that  conveyances 
between  husband  and  wife  whereby  credi- 
tors are  delayed  in  the  collection  of  their 
debts  will  be  closely  scrutinized,  does  not 
throw  upon  the  wife  the  burden  of  proTing 
the  ^wd  faith  of  ccmveyances  to  her  made 
by  third  parties,  where  it  la  not  made  to 
appear  that  the  husband  purchased  the  prop- 
erty or  that  his  funds  were  used  In  pay- 
ment. Rice  V.  Allen,  69  Neb.  349  (95  N.  W- 
704). 

 Tranaaetiona  between  parent  and 

dilld. 

Validity  of  transaction  in  generti,  see 
Mt€,  {134-94. 
Bsffleieney  of  erldence,  see  po«t.  II  643-656. 
Instructions  as  to,  see  pott,  ||  602,  603. 

432.  (1835.)  Where  a  husband,  while  a 
dlTorce  suit  was  pending,  conveyed  all  his 
property  to  his  daughter,  the  offspring  of 
the  plaiotlff  and  defendant,  the  apparent 

purpose  being  to  defeat  a  decree  for  all- 
nwny,  Mi,  that  the  burden  of  proof  was 
on  the  grantee  to  show  a  valuable  consid- 
emtlon.  AtMn*  v.  Atkin*.  18  Neb.  474  (26 
N.  W.  724). 

433.  (1888.)  Where  a  son  engaged  in 
the  mercantile  business,  and  being  heavily 
isdebted.  sold  his  entire  stock  of  goods  to 
Ub  father  for  debts  alleged  to  be  due  to 
ndi  tether,  it  devolved  on  the  father  to 
prove  the  actual  consideration  paid,  and  the 
bona  fides  of  the  transaction.  Bartlett  v. 
Cheesbrough,  23  Neb.  767  (37  N.  W.  652). ' 

434.  (1894.)  In  an  action  of  replevin,  in- 
Tohing  the  validity  of  a  conveyance  from  a 
■on  to  bis  father,  the  father  is  not  required 
to  establish  good  faith  by  more  than  a  pre- 
ponderance of  the  evidence.  McBvonjf  v. 
RoKUxnd,  43  Neb.  97  (61  N.  W.  124). 

435.  (1897.)  An  insolvent  son  may  pre- 
fer his  mother  to  his  other  creditors  by  se- 
curing or  paying  her  debt;  but  when  such 
prererence  Is  called  In  question  by  the  other 
creditors  the  law  places  the  burden  on  the 
mother  of  showing  by  a  preponderance  of 
the  evidence  that  such  preference  was  ao 
cepted  by  her  in  good  faith  for  her  protec- 
tlon,  and  not  for  the  purpose  of  defrauding 
inyone.  Clark  Drug  Co.  «.  Bordman,  50 
Nfib.  687  (70  N.  W.  248). 


436.  (1901.)  When  a  father  transfers 
all  of  his  property  to  his  children  and  im- 
mediately thereafter  Incurs  a  large  Indebted- 
ednesa  for  property,  a  large  part  of  which 
he  also  transfers  to  his  children,  in  a  suit 
by  the  creditor  to  set  aside  such  transfers 
as  fraudulent  the  burden  ot  proof  is  on  the 
grantees  to  show  a  sufficient  consideration 
for  the  transfers  and  that  the  same  were 
made  In  good  faith.  Aj/ers  v.  Wolcott,  62 
Neb.  805  (87  N.  W.  906).  [Rehearing,  66 
Neb.  712.] 

—^—Transactions  between  relatives. 

Validity  ot  transfer  in  general,  see  anfe, 
1177-83. 

Sufficiency  of  evidence,  see  post,  II 656- 
6S9. 

Instructions  as  to,  see  post,  ||  604,  605. 

437.  (1887.)  Transactions  between  rela- 
tives, whereby  property  Is  transferred  from 
one  to  another  In  payment  of  an  alleged 
past  due  Indebtedness,  by  reason  of  which 
creditors  are  deprived  of  their  just  dues, 
win  be  scrutinized  very  closely,  and  the 
bona  fides  of  such  transaction  must  be 
clearly  establLshed.  Fi$her  v.  Herron,  22 
Neb.  183  (84  N.  W.  366).  [Modified.  26  Neb. 
ISO.] 

438.  (1892.)  Where  a  conveyance  Is 
made  by  a  debtor  to  his  brother  the  burden 
is  on  the  purchaser  to  show  tbat  the  pur- 
chase was  made  in  good  faith.  Bloedom  v. 
Jewell,  34  Neb.  649  (52  N.  W.  367). 

439.  (1897.)  If  transfers  between  rela- 
tives be  attacked  as  fraudulent,  the  burden 
is  upon  the  parties  thereto  to  show  the 
good-faith  character  of  the  transactions. 
}fat.  Bank  of  Commerce  v.  Chapman,  50 
Neb.  484  (70  N.  W.  39). 

440.  (1898.)  Where  a  chattel  mortgage 
securing  to  a  relative  of  mortgagor  the  tat- 
ter's matured  debt,  and  depriving  his  oUier 
creditors  of  their  Just  dues,  is  assailed  as 
fraudulent,  persons  claiming  rights  under 
the  mortgage  must  show  the  bona  fides  of 
the  transaction.  Heffiey  v.  Hunger,  54  Neb. 
776  (75  N.  W.  63). 

441.  (1902.)  Where  the  debtor,  when  in 
falling  circumstances,  organizes  a  corpora- 
tion composed  of  himself  and  near  relatives 
and  conveys  all  of  the  assets  of  his  Insolv- 
ent estate  to  such  corporation,  and  then, 
as  the  allegsd  managing  officer  of  such 
corporation,  reconreys  the  same  property  to 
another  near  relative  in  the  name  of  the 
corporation,  the  burden  of  proving  a  suf- 
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fldent  consldentlon  and  good  faith  Is  upon 
defendants.  LiuJt  v,  Riogs,  66  Neb.  268  (91 
N.  W.  243). 

442.  (1902.)  When  a  debtor  In  falling 
circumstances  makes  transfers  of  his  prop- 
erty to  near  relatives  the  burden  of  proving 
a  sufficient  consideration  and  good  faith  In 
the  transfer  Is  upon  the  defendants.  IauIs 
V.  Rigga,  66  Neb.  2S8  (91  N.  W.  243). 

443.  (1902.)  Where  conTeyances  of  real 
estate  which  have  the  effect  of  hindering, 
delaying  or  defrauding  exlsUng  creditors 
are  executed  in  Cavor  of  the  relatives  of 
the  grantor.  It  Is  the  rule  In  this  state  that 
such  grantees  are  required  to  show  by  sat- 
isfactory evidence  the  6ono  fidet  .of  the 
transaction.  Ayer*  v.  Woloott,  66  N^  712 
(92  N.  W.  1036). 

444.  (1903.)  Transfers  of  proper^  be- 
tween relatives,  whereby  creditors  have 
been  hindered,  delayed  or  defeated  in  the 
collection  of  their  claims,  will  be  closely 
scrutinized,  and  the  burden  Is  upon  those 
claiming  under  such  transfers  to  show  the 
good  faith  thereof;  and  this  rule  appUes 
to  a  mortgagee  vho  standB  to  the  mortr 
gagor  In  the  relatlMi  of  brother-in-law. 
Jfarctt#i>.Lcofce,4  Unof.864  (94  N.  W.  100). 

445.  (1906.)  A  transfer  of  real  estate  by 
a  debtor  to  a  near  relative  is  looked  upon 
with  suspicion,  and  the  burden  of  proving 
the  bona  Udea  of  the  transaction  is  upon  the 
grantee.  Where,  however,  the  ovldenoe 
shows  that  the  transfer  Is  made  when  the 
grantor's  Indebtedness  is  only  a  small 
amount  compared  with  the  value  of  his 
property,  and  his  indebtedness  is  secured  by 
a  mortgage  on  other  land  apparently  worth 
nearly.  If  not  quite,  as  much  as  the  indebted- 
ness, the  suspicion  Is  removed,  and,  a  am- 
Bideratlon  being  proved,  the  bona  fides  of 
the  transaction  is  established.  BeeUv  V. 
Ritchejf,  76  Neb.  433  (110  N.  W.  1106). 

446.  (1906.)  Where  the  indebtednem 
was  contracted  before  the  execution  of  the 
deed,  and  the  grantor  and  grantee  are  near 
relatives,  the  burden  of  proof  Is  on  the 
grantee  to  establish  the  bona  fides  of  the 
transacUon.  Seetey  v.  Bitchevt  76  Neb.  427 
(107  N.  W.  769). 

447.  (1907.)  In  a  creditor's  suit  to  set 
aside  a  conveyance  by  a  debtor  to  a  near 
relative,  alleged  to  have  been  made  In  con- 
sideration of  a  past  due  indebtedness,  the 
burden  is  upon  the  grantee  to  show  that 
the  debt  is  genuine,  that  his  purpose  was 
honest,  and  that  he  acted  in  good  faith  in 


obtaining  the  tlUe.  flint  v.  OKaloaptca,  78 
Neb.  694  (111  N.  W.  466). 

'  Conslderatioii. 

Validity  and  sufficiency  of  consideration, 
see  ante,  IS  43-76. 

Sufficiency  of  evidence  to  prove,  see  poit, 
11  519-631. 

Evidence  admissible,  see  post,  II  464-466.  . 

448.  (1883.)  The  burden  of  proving  a 
Taluable  consideration  is  upon  the  par> 
chaser  when  proof  of  that  tact  becomes  nec- 
essary to  bis  protection  against  creditors. 
Lane  v.  Starkev,  16  Neb.  285  (18  N.  W.  47). 

449.  (1904.  Where  a  conveyance  of 
real  estate  is  presumptively  fraudulent,  the 
burden  is  <m  those  claiming  under  such 
conveyance  to  show  the  bona  fides  of  the 

transaction.  In  such  case,  when  the 
grantee  attempts  to  show  payment  of  a 
consideration  for  the  conveyance,  he  must 
also  show  that  the  money  used  was  his  own. 
Lush  V.  Rigg$,  70  Neb.  718  (97  N.  W.  1088). 

AdmlsslbiUty. 
—■■■1^1  general. 

460.  (1893.)  Direct  proof  of  fraud  cu 
seldom  be  obtained,  nor  is  such  evidence 
absolutely  essential  to  establish  the  fraud* 
uleot  purpose  of  the  parties  to  a  pretended 
transfer  of  property;  but  such  fraudulent 
purpose  may  be  shown  by  the  conduct  of 
the  parties,  the  detalU  of  the  transacticm, 
and  all  the  surrounding  drcumstanoes. 
SonnensChein  v.  BarteU,  37  Neb.  692  (66  N. 
W.  210).  [Reversed  on  rehearing.  41  Neb. 
708.] 

461.  (1896.)  Where  a  guardian  mort- 
gaged his  goods  to  a  trustee  to  secure  a 
claim  of  the  ward,  and  the  trustee  sued 
the  guardian's  oredltore  for  conversira  of 
the  goods,  defendants  may  prove  that  a 
portion  of  the  debt  secured  was  paid  by  the 
guardian  to  the  estate  of  the  ward.  Ptum^ 
mer  v.  Oreen,  49  Neb.  816  (68  N.  W.  600). 

452.  (1897.)  In  a  suit  Involving  the 
validity  of  a  conveyance  to  a  relative  of 
the  grantor,  restriction  of  the  former's 
cross-examination  may  be  prejudicial  error. 
Bennett  v.  McDonald,  62  Neb.  278  (72  N.  W. 
868). 

453.  (1900.)  In  the  trial  of  an  action  In 
which  a  fraudulent  transfer  of  property  Is 
alleged,  any  evidence  which  reasonably 
tends  to  Illumine  the  transaction  and  ex- 
plain the  motives  or  conduct  of  the  parties 
Is  admissible.  Bennett  v.  ifci>0ttal(l.  60  Neb. 
47  (82  N.  W.  110). 
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464.  (1901.)  In  an  action  by  credlton  to 
set  adde  a  conveyance  of  real  estate  al- 
leged to  have  been  made  In  fraud  of  their 
ri^tB,  tbe  defendant  may,  under  a  general 
dmlal,  give  evidence  of  any  fact  tending  to 
dl^rove  the  diarge  of  fraud.  Ptunrner^ 
ferry  ^  Co.  v.  Rohmm,  OS  Neb.  146  (87  N. 
W.  11). 

Imolvency  of  grantor. 

4S6.  (1879.)  Brldence  of  the  sedler  being 
liigety  Indebted  at  the  time  of  making  a 
sale  of  goods  Is  material  to  prove  audi  sale 
to  have  been  fraudulent  as  to  creditors. 
Wake  V.  Griffen,  0  Neb.  47  (3  N.  W.  461). 

 Failure  to  record  instmmant. 

466.  (1896.)  Where  In  an  action  by  an 
attaching  creditor  of  a  mortgagor  to  vacate 
tbe  mortgage  (or  fraud  plaintiff  pleaded  that 
-aa  the  17th  6aj  of  April.  1880.  and  before 
the  tory  of  the  attachment  *  *  *  A  and 
B  cooveyed"  the  land  to  the  mortgagee, 
vtaleh  ns  admitted  by  the  answer,  evidence 
that  the  mortgage  was  not  delivered  until 
after  the  levy  of  the  attachment  waa  Irr^to- 
rant  and  foreign  to  the  Issues.  SHrtt  Ifat. 
Bosk  of  Vtfmore  v.  Ut^»,  44  Neb.  806  (62 
N.  W.  460). 

 Notes  and  mortgages. 

467.  (1896.)  Note  and  chattel  mortgage 
attaAed  as  a  fraud  upon  creditors  of  the 
makw,  whoa  properly  Idoitlfled.  are  admls- 
itUe  In  erldenoe.  Fhimmm-  v.  Qrem,  40 
Hel).«6  (68  N.  W.  500). 

458.  (1806.)  A  negotiable  promlBsory 
lote  Imports,  or  Is,  primo  /ac*«  evidence  of 
a  consideration,  and  when  such  a  note  and 
the  accompanying  dtattel  mortgage  seeur- 
Inc  Its  paymmt  are  pn^eriy  id«itlfled  they 
may  he  received  !n  evidence;  and  ttito  is 
true  In  an  action  In  whidi  their  validity 
U  attacked  an  the  ground  of  fraud,  as 
agabiat  the  rights  of  the  creditor  of  the 
■aksr.  PteMiMr  Orem,  49  Neb.  816  (68 
N.  W.  600). 

Knowledge  or  Intent  to  defraud. 

Bflect  of  knowledge  or  Intent  of  grantee, 
■ee  oste,  f  f  287-266. 

Borden  of  proof  as  to,  see  omte,  H  412, 
411 

Safflciency  of  evidence  as  to^  see  po«t» 
H  496^9. 

469.  (1888.)  On  an  Issue  of  fact  as  to 
whether  an  assignment  or  transfer  of  prop* 
wt7  was  made  to  hinder,  delay,  or  defraud 
creditors,  It  is  competent,  where  the_  as- 
■ISBor,  w  vendor,  la  a  witness,  to  Inquire 


of  him  whether  in  making  the  assignment 
or  transfer  he  intended  to  delay  or  defraud 
his  creditors;  and  the  same  rule  applies  to 
cases  when  the  assignee  or  purchaser  Is 
called  as  a  witness.  Campbell  V.  Holland,  21 
Neb.  587  (35  N.  W.  871). 

460.  (1898.)  Dedaratlona  made  by  a 
vendor's  vendor,  not  In  iKMueaakm  of  the 
property,  nor  !3  the  absenca  of  the  vendee, 
are  hearsay  and  Incompetent  In  an  action 
attacking,  a  sale  of  goods  as  fraudulent. 
JTyd  V.  Cook,  56  Neb.  71  (76  N.  W.  684;  71 
Am.  St.  Rep.  661). 

461.  (1902.)  Admlsshm  of  testlmoDy  re- 
garding ocmversatlons  had  in  the  presence 
of  the  purchaser  of  a  fraudulent  vendor 
pending  the  transfer  of  the  property,  diarg- 
Ing  him  with  notice  of  the  fraudulmt  Intent 
of  his  vendor,  MUl  not  enm,  Bender  v. 
Kiitginttn,  64  Neb.  766  (90  N.  W.  886). 

I  Books  of  aooount. 
463.  (1888.)  On  the  trial  defendants 
eross-uunlned  the  plalntllC  as  to  ofrtain 
erasures  In  his  aeoount  books  and  a  leaf  of 
(me  of  them  which  appeared  to  hare  been 
torn  out;  he  answered  that  the  erasures  had 
been  made  by  himself  to  correct  errors,  and 
the  leaf  torn  out  also  by  himself,  because 
It  had  been  aoddently  soiled  and  rendered 
unlit  for  use;  dtfeadaats  afterwards  offered 
said  book  In  evldenoe,  wfaldt  offer  was  re- 
fused. Held,  No  error.  OampMl  p.  Hot- 
load,  82  Neb.  587  (86  N.  W.  871). 

— — Oonvexsatlons  In  negotiating  trans- 
action* 

468.  (1900.)  In  the  trial  of  an  acUon  In 
which  a  sale  of  property  Is  questioned  as 
having  been  made  in  fraud  of  the  rights  of 
creditors,  it  is  proper  to  receive  In  evidence 
ctmversatlons  of  the  vendor  and  vendee  In 
negotiating  and  CMisnmmatlng  contracts 
out  of  which  arose  the  consideration  for  the 
alleged  fraudulent  transfer.  Benmttt  v.  Mo- 
Donatd,  60  Neb.  47  (83  N.  W.  UO). 

Consideration,  and  value  of  prop- 
erty. 

Sufficiency  of  eon^deratlon  In  general,  sea 
«n<0,  H  43-75. 

Burden  of  proof,  see  ante,  ||  448, 440. 

Sufllclency  of  evidence  as  to,  see  poet, 
SI  619-681. 

Instructions  as  to,  see  poet,  H  697,  698. 

464.  (1888.)  The  plalnUff  being  a  wit 
ness  In  his  own  b^ialf  was  cross-examined 
as  to  the  source  from  which  he  derived 
the  money  used  In  the  purchase  of  the  prop- 
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erty  In  litigation,  and  having  answered  that 
a  certain  portion  of  It  had  been  received 
by  him  In  payment  ot  a  loan  previously 
made  to  his  father,  an  attempt  being  made, 
as  well  In  his  further  cross^xamlnatlon  as 
otherwise,  to  discredit  his  statement  in  this 
behalf,  he  was  permitted  to  testify  in  re- 
buttal as  to  where  he  obtained  the  funds 
out  of  which  said  loan  was  made.  Held,  No 
error.  Campbell  v.  Holland,  22  Neb.  S87  (36 
N.  W.  871). 

465.  (1894.)  Where  a  conveyance  by  a 
husband  to  his  wife  was  claimed  to  be  with- 
out consideration,  a  receipt  previously  given 
by  him  for  the  purchase  price  of  land  sold 
by  him  and  bis  wife,  reciting  that  $1,000  of 
such  price  was  to  be  held  for  the  use  of  his 
wife,  is  admissible.  Melick  v.  Vamey,  41 
Neb.  106  (59  N.  W.  621). 

466.  (1897.)  Certain  testimony  which 
had  a  bearing  on  the  question  of  the  value 
of  property,  the  alleged  conversion  of  which 
was  In  litigation,  was  offered  and  excluded. 
The  question  of  value  of  the  property  was 
one  as  to  whifdi  the  testimony  was  con- 
flicting and  variant.  The  testimony  Mid 
material  and  Its  exclusion  prejudicial  error. 
Atxoood  V.  Mar»haU,  62  Neb.  173  (71  N.  W. 
1064). 

Parol  evidence  in  genatmL 

467.  (1896.)  In  an  action  to  set  aside  a 
sale  of  a  stock  of  goods  as  fraudulent  as 
to  other  creditors,  the  admlslon  of  parol 
testimony  as  to  the  hill  of  sale  Is  erroneous 
where  the  absence  of  the  bill  Itself  is  not 
accounted  for.  Dempster  Mill  Mfg.  Co.  v. 
Firtt  Nat.  Bank  of  Holdrege,  49  Neb.  321  (68 
N.  W.  477). 

468.  (1896.)  In  an  action  by  creditors 
to  set  aside  as  fraudulent  a  chattel  mort- 
gage executed  by  their  debtor  to  defend- 
ant, parol  evidence  Is  admissible  to  show 
that  the  transaction  Is  different  from  that 
evidenced  by  a  written  memorandum. 
Bacon  V.  Brockman  CotMoittion  Co.,  48  Neb. 
366  (67  N.  W.  304)..   

469.  (1902.)  Where  a  deed. is  assailed 
by  third  parties  as  fraudulent,  and  proof 
by  them  is  Introduced  to  impea^  the  re- 
cited consideration,  the  grantee  may  show 
by  parol  evidence  the  actual  consideration, 
though  different  from  the  6ne  recited  In  the 
deed.  Columbia  Nat.  Bank  v.  Baldwin,  64 
Keb.  732  (90  N.  W.  890). 

■■   Declarations     and     statement  of 

grantor. 

470.  (1S86.)  In  an  action  against  a  sher- 
iff for  levying  on  goods,  which  he  claims 
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were  fraudulently  transferred  to  plaintiff  by 
the  judgment  debtor,  testimony  of  the  attor- 
ney who  drew  the  conveyance  for  the  latter, 
that  he  first  learned  of  the  latter's  Indebted- 
ness several  days  after  the  conveyance, 
when  such  debtor  furnished  him  with  a 
list  of  the  creditors  and  requested  him  to 
write  to  them,  Is  Inadmissible.  Simpton  v. 
Armstrong,  20  Neb.  512  (30  N.  W.  941). 

471.  (1888.)  Declarations  of  the  seller 
tending  to  show  that  the  sale  was  not  bona 
fide,  made  after  the  sale  was  made  and  the 
purchaser  took  possession,  are  not  admissi- 
ble. Campbell  v.  Holland,  22  Neb.  687  (35 
N.  W.  871). 

472.  (1888.)  Declarations  of  person  en- 
gaged In  mercantile  business  as  to  amount 
of  Inventory  of  his  assets,  such  declaration 
being  made  to  a  stranger  about  two  weeks 
before  the  sale  of  hla  stock,  are  not  admis- 
sible, in  evidence  against  purchaser,  who 
had  no  notice  of  Uie  same,  to  prove  the 
value  of  the  goods,  for  the  purpose  of  show- 
Ing  that  the  transaction  was  fraudulent 
Rogers  v,  THurtton,  24  Neb.  326  (38  N.  W. 
834). 

473.  (1889.)  Where  the  grantor  of  per 
sonal  property  was  heavily  Indebted  at  the 
time  of  the  conveyance,  and  soon  after  the 
transfer  made  statements  in  derogation  of 
the  bona  fides  thereof  on  his  part.  In  a 
contest  between  the  grantee  and  the  credi- 
tors of  the  grantor  over  the  property,  the 
creditors  alleging  the  sale  to  have  been 
fraudulent,  such  statements  are  proper  to 
be  proven  for  the  purpose  of  showing  fraud 
on  the  part  of  the  grantor  at  the  time  of 
the  conveyance,  but  not  for  the  purpose 
of  showing  fraud  on  the  part  of  the  grantee, 
or  of  impairing  his  title.  Sloan  v.  cobum, 
26  Neb.  607  (42  N.  W.  726;  4  L.  R.  A.  470). 

474.  (1889.)  In  an  action  of  replevin  be- 
tween the  grantee  of  chattels,  who  was  the 
father  and  brother  of  the  grantor,  given  to 
secure  a  loan  made,  and  a  sheriff  who  had 
seized  the  property  on  execution  of  a  Judg- 
ment against  the  grantor,  statements  made 
by  the  grantor  to  the  effect  that  he  Intended 
to  fraudulently  dispose  of  his  property  for 
the  pu  rpose  of  defrauding  creditors,  is  admis- 
sible. White  &  Bont  V.  Woodruff,  25  Neb.  797 
(41  N.  W.  786). 

476.  (1890.)  While  the  general  rule  is 
that  the  declarations  of  a  party  made  after 
he  has  parted  with  his  interest  In  the  sub- 
ject matter  of  the  litigation  cannot  be  re- 
ceived to  disparage  the  right  or  Utie  of  one 
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who  acquired  the  same  In  good  talth  betore 
idA  dedaratl<ms  vere  made,  yet  tliis  rule 
does  not  apply  to  transfers  of  property  made 
for  tbe  pur[>o8e  of  defrauding  creditors.  In 
such  case  tbe  fraudulent  character  of  the 
transfer  being  proved,  the  declarations  and 
acts  of  tbe  vendor,  made  shortly  after  the 
allied  transfer,  and  before  the  rights  of 
Innocent  parties  Intervened,  may  be  shown 
as  circumstances  In  corroboration  where 
transfer  fs  fraudulent.  Smith  v.  Boyer,  29 
Neb.  TC  (45  N.  W.  265;  26  Am.  St.  Rep.  373). 
[Rehearing.  35  Neb.  46.1 

476.  (1894.)  Declarations  of  a  mortgagor 
of  (battels  as  to  his  Intent  In  making  the 
mortgage,  if  made  while  the  mortgagor  re- 
mains  In  possesdon  of  tbe  property,  are  ad- 
nlsBlble  as  part  of  the  ret  gettte.  McDonald 
V.  Bowman,  40  Neb.  269  (58  N.  W.  704). 

477.  (1S94.>  Declarations  of  a  mort* 
pigor  of  chattels,  made  after  the  execution 
of  the  mortgage,  are  admissible  la  an  action 
betvem  the  mortgagee  and  creditors  of  the 
mortgagor  for  the  purpose  of  establishing 
a  frandnlent  Intent  on  the  part  of  the  mort- 
p,gtir.  McDonald  v.  Bowman,  40  Neb.  269 
(58  N.  W.  704). 

478.  (189C.)  Declarations  of  the  seller 
wUdi  tend  to  disparage  the  buyer's  title,  If 
the  seDer  is  in  poasesBion.  are  admissible  as 
rei  geitir.  If  not  In  possession,  the  declara- 
tions are  admissible  as  tending  to  establish 
the  Intent  with  which  he  made  the  convey- 
ance, but  not  for  the  purpose  of  disparaging 
tbe  vendee's  tiUe.  Kyd  v.  Cook,  56  Neb.  71 
(76  N.  W.  524;  71  Am.  St.  Rep.  661). 

479.  (1898.)  Where  the  bona  fides  of  a 
transfer  Is  assailed  by  creditors  of  trans- 
feror, his  subsequent  statements  in  rela- 
tion to  the  transaction  may  be  admitted  on 
the  ISBoe  of  Intent  and  to  show  the  reason 
of  Us  retention  of  possession  of  the  prop- 
erty after  the  conveyance.  Armagott  v.  J8*s- 
taff,  M  Neb.  763  (75  N.  W.  534). 

480.  (1898.)  After  conveyance  of  prop- 
ertr,  declarations  of  seller  in  disparage- 
meat  of  the. buyer's  title  are  not  admlssi- 
ble  in  evidence,  but  an  exception  to  tbe  rule 
irises  where  the  conveyance  is  assailed  as 
trandulent  Kyd  v.  Cook,  56  Neb.  71  (76  N. 

524  ;  71  Am.  St.  Rep.  661). 

481.  (1901.)  Admissions  of  the  seller  in 
the  presence  of  the  buyer,  before  the  latter 
Itrted  vlth  the  consideration,  as  to  the  In* 
tat  with  which  the  sale  was  made,  are  com- 
petent,  thous^  coming  after  the  buyer  had 
taken  possesion,  since  they  tend  to  show 


notice  of  the  vendor's  Intent  to  the  vendee. 
Bender  v.  Kingman  A  Co.,  62  Neb.  469  (87 
N.  W.  142). 

 Collateral  and  other  tranaactions. 

482.  (1894.)  Where  the  Isue  Is  fraud, 
erldence  may  be  received  of- collateral  facts. 
Including  snbsequent  events,  provided  they 
shed  light  upon  the  transaction  Involved 
and  tend  to  explain  tbe  motives  of  the  par- 
ties. Bonnmtchein  v.  Bartela,  41  Neb.  703 
(60  N.  W.  10). 

483.  (1894.)  In  an  action  by  a  seller  of 
goods,  the  purdiase  price  of  which  was  rep- 
resented by  notes  with  sureties  thereon,  to 
set  aside  a  subsequent  conveyance  by  the 
purchaser  to  defendant,  evidence  that  on 
the  day  after  the  second  conveyance  the 
snretles  on  the  notes  bad  conveyed  away 
all  their  property.  Is  not  admissible,  In  the 
absence  of  proof  of  knowledge  or  connivance 
on  the  part  of  tbe  defendants.  Sonnenschein 
V.  Bartel9,  41  Neb.  703  (60  N.  W.  10). 

484.  (1897.)  It  Is  not.  In  order  to  chari» 
a  purchaser  of  goods  with  the  fraud  of  his 
vendor,  permissible  to  prove  that  the  latter 
about  the  time  In  Question  sold  other  goods 
of  like  character  "at  a  great  sacrifice"  with- 
out reference  to  their  value  or  the  price 
realized  therefor,  such  evidence  being  tbe 
mere  conclusion  of  the  witness  and  not  the 
statement  of  any  fact  material  to  the  Issue. 
Sloan  V.  Wherrv,  61  Neb.  703  (71  N.  W.  744). 

485.  (1902.)  Where  several  successive 
mortgages  have  l>een  given  to  secure  the 
same  Indebtedness,  and  <m\y  the  last  <nie 
has  been  recorded,  In  a  contest  between  the 
mortgagee  and  the  creditor  of  the  mort- 
gagor evidence  is  admissible  as  to  all  the 
transactions  of  the  parties  to  the  mortgage 
with  regard  to  that  indebtedness.  Tolerton, 
atetaon  <£  Co.  v.  Firtt  Nat.  Bank  of  Wayne, 
63  Neb.  674  (88  N.  W.  866). 

486.  (1903.)  In  an  action  by  a  deficiency 
judgment  creditor  to  set  aside  a  conveyance 
by  a  joint  mortgagor  to  his  son,  where  prior 
to  the  foreclosure  the  defendant  had  con- 
veyed the  mortg^red  premises  to  his  co- 
mortgagor,  who  assumed  to  pay  the  mort- 
gage, defendant's  offer  to  show  that  at  the 
time  of  the  attacked  conveyance  to  his  son 
be  had  no  knowledge  of  the  foreclosure 
proceedlns,  and  that  he  understood  his  co- 
mortgagor  was  alone  liable  for  the  mort- 
gage debt.  Is  immaterial  and  incompetent, 
while  such  imderstandlng  would  be  compe- 
tent to  show  that  a  solvent  and  responsi- 
ble party  had  assumed  the  mortgage  debt. 
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as  bearing  on  tbe  qnestion  ot  the  character 
of  the  transaction.     Ritckey  v.  Seeley,  68 

Neb.  120  (93  N.  W.  977). 

Weight  and  auflLcioicy. 
■  —  In  general. 

487.  A  finding  for  plaintiff  In  an  action 
to  cancel  certain  alleged  fraudulent  con- 
veyances was  held  to  be  sustained  by 
the  evidence.  (ISdS.)  Monroe  v.  Reid,  46 
Neb.  316  (64  N.  W.  983):  (1898)  y<uh  v. 
Costeilo.  53  Neb.  614  (74  N.  W.  36);  (1898) 
Lewia  v.  Holdrege,  55  Neb.  173  (75  N.  W. 
549):  (1902)  Firtt  Ifat.  Bank  of  Madiaon  v. 
TompJtitu,  3  Unot  328  (91  N.  W.  551); 
(1902)  Bheldon  v.  Parker,  66  Neb.  610  (92 
N.  W.  923);  (1902)  ColumUa  Hat.  Bank  v. 
Baldwin,  64  Neb.  732  (90  N.  W.  890). 

t88.  (1885.)  A  mere  deposition  unsup- 
ported by  other  evidence  Is  not  aaffldent  to 
sustain  a  contention  that  a  mortgage  is 
fraudulent  and  that  the  mortgagee  and 
mortgagor  are  the  same  persons.  Berdman 
V.  MarthaU,  17  Neb.  252  (22  N.  W.  690). 

489.  (1891.)  EMdence  Aeld  insufficient 
to  show  that  sale  of  stock  of  goods  was  in 

fraud  of  creditors.  Davit  v.  Oetchell,  88 
Neb.  792  (49  N.  W.  776). 

490.  (1892.)  Evidence  hOd  to  sustain 
finding  that  conveyance  was  not  fraudulent. 
Costeilo  V.  Chamberlain,  86  Neb.  4S  (53  N. 
W.  1034). 

491.  (1897.)  Ehrldence  examined,  and 
held  insufficient  to  sustain  a  finding  that  the 

transfer  to  appellant  was  fraudulent  and 
void  as  to  creditors  of  the  party  by  whom 
auch  transfer  had  been  made.  Ifathan  v. 
Bands,  52  Neb.  660  (72  N.  W.  1030). 

492.  (1898.)  Evidence  examined,  and 
held  sufficient  to  entitle  the  defendant  to 
have  the  case  submitted  to  the  jury  on  the 
theory  that  the  sale  In  question  was  merely 
colorable  and  made  to  hinder  or  delay  a 
creditor  in  the  coUectlra  of  his  claim. 
Bennett  v.  Warner,  63  Neb.  780  (74  N.  W. 
261). 

493.  (1902.)  Evidence  examined,  and  as 
to  two  of  the  alleged  fraudulent  grantees, 
hHd  Buffldent  to  support  the  findings  ai^ 
decree  of  the  trial  court  In  Iheir  favor. 
Ayera  v.  Wolcott,  66  Neb.  712  (92  N.  W. 
1036). 

494.  (1907.)  Bvldenoe  found  sufficient 
to  establish  the  fraudulent  character  of  the 
instrument  In  suit.  Martin  v.  Sheara,  78 
Neb.  404  (110  N.  W.  1010). 


 Intent  to  defraud. 

Effect  of  intent  or  knowledge  in  general, 
see  ante,  H  237-266. 

Burden  of  proof,  see  ante,  IS  412-416. 
Evidence  admissible,  see  ante,  IS  469-461. 

495.  (1881.)  Where  the  president  of  a 
private  corporation  called  a  meeting  of  the 
board  of  directors,  consiBting  of  two  mem- 
bers beside  himself,  and  personally  pro- 
cured the  attendance  of  the  other  two  di- 
rectors, the  object  of  such  meeting  being  to 
pass  a  resolution  authorizing  said  president 
to  mortgage  the  property  of  the  corporation 
to  himself  in  his  Individual  capacity,  and 
such  resolution  was  passed,  one  of  said 
members  voting  in  the  negative,  the  other 
in  the  affirmative,  and  the  president  de- 
ciding the  tie;  and  there  l)elng  testimony 
tending  to  prove  that  the  mortgage  executed 
pursuant  to  the  said  resolution  was  intended 
by  the  said  president  to  hinder  and  delay 
one  of  the  creditors  of  said  horse  railway 
company,  it  was  not  necessary  that  there 
should  be  other  testimony  showing  also 
fraudulrat  Intent  or  notice  on  the  part  of 
the  mortgagee.  Burley  v.  Marah,  11  Neb. 
291  (9  N.  W.  48). 

496.  (1893.)  EMdence,  in  an  action  to 
set  aside  a  sale  and  transfer  of  a  stock 
of  merchandise,  on  the  ground  of  fraud 
aa  to  creditors,  that  shows  plaintiff  to  have 
sold  the  property  to  defendants  through  a 
ml  estate  broker,  taking  notes  aa  payment 
of  the  greater  part  of  the  consideration; 
that  the  buyer,  after  close  of  business  hours 
on  a  Saturday  nl^t,  and  without  an  in- 
voice, tranaferred  the  property  to  the  real 
estate  broker,  who  knew  of  defendant's  in- 
debtedness to  plaintiff,  throws  a  atupldon 
of  fraud  on  the  transaction  that  sustains  a 
verdict  for  the  plaintiff.  Bonnenachein  v. 
BarteU,  37  Neb.  692  (66  N.  W.  210).  [Re- 
versed.  41  Neb.  703.] 

497.  (1891.)  In  an  action  on  replevin 
brought  by  a  purdiaser  of  goods  against 

the  sheriff  who  had  levied  an  attachment 
thereon  at  the  suit  of  a  creditor,  the  evi- 
dence sustained  the  Judgment  of  the  court 
below  ttiat  there  was  no  Intent  to  defraud 
creditors.  Caraon  v.  BoUmen,  38  Neb.  662 
(50  N.  W.  1054). 

498.  (1894.)  The  facts  that  a  vendor 
was  heavily  indebted  and  that  a  suit  was 
pending  against  him,  at  the  time  he  mz  1e 
the  conveyance,  even  if  they  are  indices 
of  fraud,  are  not  such  that  the  court  is 
nooessarlly  compelled  to  find  the  cmTey- 
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uc«  fnaduleDt  Bank  of  Commwoe  of 
Ofttttd  Island  V.  Sthtotftm,  40  Neb.  212  (&8 
N.  W.  727). 

4tf.  (1895.)  Eridenoe  examined,  and 
Md  to  sustain  tbe  statement  In  the  affidarit 
for  attachment,  on  the  ground  that  defend- 
ant baa  sold  and  disposed  of  his  property 
with  inteat  to  defraud  his  creditors  and  to 
kinder  and  delay  them  in  the  collection  of 
their  claims;  that  he  is  about  to  sell  and  dis- 
pose of  his  property  with  like  fraudulent 
Intent,  and  Is  about  to  remove  It  with  Intent 
to  cheat  and  defraud  his  creditors.  Lan- 
dner.  Kaim  d  Streng  v.  Mack  A  Co^  43 
N'eb.  430  (61  N.  W.  697). 

300.  (1896.)  Where  the  eTidence  showed 
afflrmatlvely  that  a  chattel  mortgage  was 
withheld  from  record  more  than  a  month 
in  pursuance  of  an  agreement  so  to  con- 
Uniie  to  withhold  It  unless  some  change  or 
dlfflculty  should  occur  In  the  business  af- 
taln  of  the  mortgagor  which  would  make 
it  necessary  to  protect  tbe  interest  ot  the 
mortgagee,  and  the  mortgagor  was  to  no- 
tily  the  mortgagee  of  any  financial  dlfQculty 
the  mortgagor  might  meet  with,  upon  which 
notlficatioi  themntgage  wastob»flled»8uf- 
fldently  establish^  a  fraudulent  purpose  .ot 
both  parties  to  the  mortgage  such  as  to 
render  It  invalid  and  void  as  to  creditors  of 
tbe  mortga^r.  A.ckennan  v.  Atkermon,  60 
Neb.  54  (69  N.  W.  388). 

501.  (1902.)  When  In  an  acttuk  to  set 
aside  a  fraudulent  conveyance  It  la  neces- 
sary to  the  success  of  the  transaction  that 
tbe  good  faith  of  the  grantor  be  impeached 
and  yet  counsel  carefully  avoids  attacking 
bim.  tbe  trial  court  Is  Jostifled  In  hesitating 
to  And  agsinst  the  positive  assertion  ot  the 
giutor  that  he  had  na  Intention  to  Interfere 
with  the  rights  of  his  creditors.  Bels, 
SAwab  d  Co.  V.  HoOcnell,  63  Neb.  503  (  88 
N.  767). 

102.  (1902.)  Brldenoe  namined.  and  AeM 
asfldent  to  support  the  Judgment  of  the 

district  court  that  a  conveyance  was  not 
made  with  the  Intent  to  defraud  creditors. 
Mcyernep  v.  fftibbortf,  8  Unof.  104  (91  N.  W. 

245). 

593.  (1904.)  EMdenoe  examined,  and 
Mi  folllclent  to  sustain  finding  that  a  con- 
veyance made  by  a  partner  of  property 
standing  In  his  own  name,  but  purchased 
with  firm  funds,  to  satisfy  an  Individual  debt 
*u  not  In  fraud  of  the  firm's  creditors. 
Orrndta  «.  rtnt  Nat  Bank  of  Chicago,  70 
Nc^TSO  (98N.  W.  70). 


504.  (1906.)  Evidence  showing  that 
property  of  an  Insolvent  banking  company, 
placed  In  the  name  of  another  as  trustee 
pending  a  settlement  of  its  affairs,  and  a 
ocmveyance  by  such  trustee  to  a  judgment 
creditor  of  an  ofllcer  of  the  bank  and  its 
liquidating  agent,  snstalns  a  decree  that 
such  grantee  took  with  notice,-  and  the 
property  Is  subject  to  payment  of  the  bank's 
creditors.  City  of  Red  Cloud  v.  farmers  d 
MeTchant$  Banking  Co.,  76  Neb.  437  (106  N. 
W.  475). 

505.  (1907.)  Mere  suspicions  of  fraud 
will  not  prevail  against  positive  and  unim- 
peached  testimony  showing  the  ftood  faith 
of  the  transfer.  Oage  Brot.  <£  Co.  V.  Burn*. 
78  Neb.  737  (111  N.  W.  791). 

Retention  of  control  of  propertjr* 
Effect  of  retention  of  control  or  possession, 

see  ante,  II  167-236. 
Presumption  of  fraud  from  retention,  see 

ante,  II  403-406. 
Burden  of  proof,  see  ante,  ||  417-421. 
Question  fbr  Jury,  see  pbtf.  }  681 
Instructions  as  to,  see  poat,  ||  600.  601. 

506.  (1901.)  Evidence  diowing  a  mort- 
gagor of  chattels  retained  possession  of  the 
stock  of  goods,  selling  them  In  tbe  regular 
course  of  trade,  and  using  the  proceeds  for 
bis  own  use.  sustains  a  finding  that  the 
mortgagee  was  fraudulent  as  to  creditors. 
Brinker  v.  Aahenfelter,  1  Unof.  793  (96  N. 
W.  1124). 

607.  (1908.)  Evidence  ktU  to  support  a 
finding,  that  tbe  mortgagee  of  chattels  was 
in  actual  possession  under  Its  mortgage, 
when  the  attachments  were  levied.  Taylor 
V.  Harle-Haae  Drug  Co.,  69  Neb.  646  (96  N. 
W.  182). 

Ck>od  faith  'Of  punhaaer  or  mort- 
gagee. 

608.  (1890.)  In  an  action  to  set  aside  a 
chattel  mortgage  on  lire  stock  given  to  se- 
cure an  alleged  debt  owing  to  the  mort- 
gagee, growing  out  of  an  exchange  of  prop- 
erty, there  being  no  immediate  possession 
In  the  mortgagee,  the  evidence  produced  Is 
insufficient  to  remove  the  presumption  of 
fraud  cast  upon  the  transaction  by  the  pro- 
visions of  section  11,  diapter  32,  Compiled 
Statutes.  Sovik  Omaha  Vat.  Bank  v.  Chase, 
30  Neb.  444  (46  N.  W.  513). 

609.  (1891.)  In  an  action  by  a  Judgment 
creditor  to  subject  certain  real  estate  con- 
veyed to  third  parties  to  tbe  payment  of  a 
Judgment,  AeM.  that  the  proof  failed  to  show 
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a  bona  fide  sale  and  conveyance  and  that 
the  property  was  liable  to  the  judgment. 
Butts  V.  Hunter,  33  Neb.  119  (49  N.  W.  940). 

510.  (1893.)  The  evidence  In  this  case 
examined  and  considered,  and  held  to  sup- 
port the  Judgment  of  the  court  below  that 
the  conveyance  was  made  In  good  faith,  and 
that  the  verdict  Is  not  excessive.  Barton  v. 
McKay,  36  Neb.  632  (64  N.  W.  968). 

511.  (1894.)  mere  a  bill  of  sale  of  a 
stock  of  goods  was  made  by  a  debtor  In  fall- 
ing circumstances  to  one  of  his  creditors, 
who  took  the  hill  of  sale  with  the  agree- 
ment that  he  was  to  receive  the  property, 
make  sales  from  it,  and  with  the  proceeds 
reimburse  himself  for  antecedent  indebted- 
ness due  him,  and  for  advances  made  to  dis- 
charge levies  upon  the  said  stock,  and  after 
such  reimbursements  were  complete  to  re- 
turn to  the  debtor  whatever  should  remain 
ot  suc^  stock,  a  verdict  sustaining  the  con- 
tention that  such  transfer  was  fraudulent 
as  against  existing  creditors  of  the  maker 
of  the  bill  of  sale  should  not  be  disturbed. 
OHmet  Dry  Goods  Co.  v.  Bhaffer,  41  Neb. 
112  (59  N.  W.  741). 

512.  (1896.)  The  burden  cast  upon  the 
mortgagee  of  chattels  to  show  the  bona  fides 
of  the  mortgagee  when  he  has  not  taken 
possession  Is  not  satisfied  merely  by  show- 
ing that  there  were  notes  in  existence,  such 
as  those  described  in  the  mortgage  as  se- 
cured thereby,  without  proof  of  the  consid- 
eration of  the  notes  or  bona  fl^es  of  the 
debt  represented  thereby.  Darnell  v.  Mack, 
46  Neb.  740  (66  N.  W.  806). 

513.  (1897.)  Evidence  in  an  action  by 
creditors  to  set  aside  the  sale  and  convey- 
ance of  a  stock  of  drugs  to  defendant,  who 
was  a  clerk  of  the  assignee,  held,  to  sus- 
tain a  finding  that  the  defendant  was  a  pur- 
chaser In  good  tftlth  and  for  value.  <^one« 
V.  I>unbar,  S2  Neb.  151  (71  N.  W.  976). 

514.  (1898.)  Evidence  showing  a  chattel 
mortgage  was  executed  on  a  stock  of  goods 
under  an  agreement  that  the  mortgagor 
should  remain  In  possession  and  continun 
the  business,  sustains  a  holding  that  the 
same  was  void  as  fraudulent  to  the  mort- 
gagor's other -creditor.  Buckstaff  Bros.  Mfg. 
Co.  V.  Snwder,  54  Neb.  638  (74  N.  W.  863). 

616.  (1901.)  Evidence  examined,  and 
held  to  estobllsh  vendor's  disposition  of  his 
stock  of  merchandise  to  be  with  Intent  to 
hinder,  delay  and  defraud  his  creditors,  and 
that  knowledge  ot  such  fraudulent  intent 


was  imputed  to  the  vendee.  Ogg  v.  ShuUz, 
61  Neb.  221  (85  N.  W.  64). 

516.  (1901.)  Evidence  examined,  and 
held  to  sustain  finding  of  trial  court  that  the 
grantee  was  charged  with  knowledge  of  the 
fraudulent  purpose  of  his  grantor  In  making 
the  deed.  Coffield  v.  Parmenter,  2  Unof.  42 
(96  N.  W.  283). 

517.  (1901.)  In  a  contest  between  credi- 
tors over  the  proceeds  of  mortgaged  prop- 
erty, evidence  held  not  to  support  a  finding 
that  the  mortgage  did  not  represent  a  bona 
fide  indebtedness  and  was  void  as  to  credi- 
tors. Oreentoood  v.  Ingersoll,  61  Neb.  785 
(86  N.  W.  476). 

518.  (1902.)  On  an  issue  as  to  the  valid- 
ity of  a  sale  of  cattle  as  against  creditors, 
the  circumstances  that  the  cattle  remained 
at  all  times  In  the  possession  of  the  vendor; 
that  no  payment  was  made  till  long  after 
the  alleged  date  of  the  sale;  that  the  vendor 
was  Insolvent;  that  there  was  no  inspection 
of  the  cattle  before  purchase;  that  a  check 
given  In  payment  was  not  presented  for 
some  time  after  the  date  It  bears,  and  not 
till  after  execution  Issued  against  the 
vendor;  and  that  the  purchase  money  did 
not  go  to  ttie  vendor,  but  by  fals  direction 
to  a  daughter  whom  he  claimed  to  owe, 
held  Buffldent  to  justify  a  finding  of  fraudu- 
lent Intent  in  both  parties.  Bokhoof  v.  Stew- 
art, 2  Unof.  714  (89  N.  W.  759). 

—  Consideration. 

Necessity  and  sufficiency  of  consideration. 
Eoe  ante,  |{  43-76. 

Burden  of  proof,  see  ante,  ||  448,  449. 
Evidence  admissible  as  to,  see  ante,  f  I  464- 
466). 

InstmctiuiB  as  to,  see  pott,  tl  697,  698. 

619.  (1892.)  Evidence  examined,  and 
held  that  the  value  of  the  property  mort- 
gaged Is  not  BO  greatly  in  excess  of  the 
debt  secured  as  to  raise  a  presumption  that 
the  mortgage  is  fraudulent  as  to  creditors. 
Whitney  v.  Levon,  34  Neb.  443  (61  N.  W. 
972). 

520.  (1892.)  In  an  action  to  set  aside  an 
execution  on  certain  personal  property  ob- 
tained under  a  judgment  confessed  by  one 
in  possession  under  a  lease  with  an  option 
of  purdiase,  evidence  that  shows  the  ten- 
ant was  always  liard  pressed  for  money  and 
paid  his  farm  help  with  notesj  that  his 
credit  was  very  bad,  is  inconsistent  with  a 
claim  of  purchase  under  the  agreement,  and 
the  payment  of  large  sums  ot  money 
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thereon.  MeClelJand  r.  Scroggin,  36  Neb. 
B36  (  53  N.  W.  469). 

521.  (1893.)  In  a  creditors'  bill  to  sub- 
ject certain  real  estate  of  a  debtor  conveyed 
to  third  parties  to  tbe  payment  of  a  Judg- 
mat  apon  the  ground  that  there  was  no 
eondderatlon,  fteld  that  a  sufficient  consld- 
eiatloa  was  proved,  and  the  deed  would  be 
sustained.  First  Nat.  Bank  of  Wymore  p. 
Vyer«,  38  Neb.  162  (66  N.  W.  889). 

522.  (1896.)  The  fact  that  a  copartner- 
dilp  larsely  Indebted  sells  most  of  Its  prop- 
«rty  and  Its  business  to  one  of  small  means 
In  consideration  of  a  small  amount  of  cash 
and  the  purchaser's  promissory  notes  Is  a 
circumstance  tending  to  show  that  the  trans- 
actloD  was  fraudulent,  but  not  conclusive 
aor  alone  suffldent  evidence  that  It  was 
fiaudalenL  NebrMka  MoUne  Plow  Co.  v. 
KHngman,  48  Neb.  204  (66  N.  W.  1101). 

523.  (1897.)  Evidence  showing  that  a 
tnnsfer  of  a  stock  of  merchandise  was 
made  to  defendant  tor  less  than  one4ialf 
Iti  real  nlue  by  one  known  by  d^endant 
to  be  In  financial  distress  and  being  pressed 
by  creditors,  part  of  the  consideration  being 
Illinois  land,  which  was  taken  tor  |3,200  and 
which  was  Immediately  sold  to  the  grantor 
for  1400,  will  not  sustain  a  finding  that  the 
■lie  was  made  in  good  faith.  Smith  v.  Logan, 
62  Neb.  585  (72  N.  W.  844). 

524.  (1897.)  In  a  proceeding  to  avoid  a 
Bile  of  personal  property  as  having  been 
made  la  fraud  of  the  rights  of  creditors  of 
a  Sim,  the  dreumstanoe  that  a  part  of  the 
onudderatlon  fbr  such  sale  was  the  cancel* 
atkm  ct  a  debt  by  tme  partner,  Incurred 
befdre  the  partnership  was  entered  into,  and 
■ecarad  hy  an  unrecorded  chattel  mortgage 
(m  the  said  property  before  the  firm  became 
Its  owner,  was  not  one  which  would  have 
JiuUfled  an  inatmctlon  that  the  sale  was 
ToU.  but  was  proper  to  be  aubrnttted  as  evi- 
dence bearing  upon  the  good  faith  of  such 
aile.  Wilton  v.  Oamhte,  60  Neb.  426  (69  N. 
W.  946). 

525.  (1901.)  Evidence  examined,  and 
leU  to  mstain  district  court's  finding  that 
the  transfer!  complained  of  as  fraudulent 
reeled  upon  a  valuable  consideration  and 
were  a  sale  and  not  a  gift.  Caraon  v.  Mur- 
fkf,  1  Unot  619  (96  N.  W.  110). 

526.  (1901.>  E!vldence  showing  the  owner 
of  a  stock  of  merchandlBe  sold  the  same  in 
Goodderatlon  of  land  In  a  distant  county  and 
of  a  doubtful  Talne,  keld  sufficient  to  sub- 
tain  a  finding  that  the  transaction  was 
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fraudulent.  Broton  v.  Sloan,  61  Neb.  237  (85 

N.  W.  37). 

527.  (1901.)  E^rldence  in  an  action  to 
set  aside  the  transfer  of  certain  corporaltlon 
stock,  by  an  Insolvent,  to  a  firm  of  attor- 
neys for  services  to  he  rendered  In  the 
future,  and  connected  with  his  failure,  held 
to  sustain  a  decree  that  the  assignment  was 
not  In  fraud  of  creditors.  Former*  d  Mer- 
chanta  Not.  Bank  v.  Moaher,  63  Neb.  130  (88 
N.  W.  662). 

628.  (1902.)  Evidence  examined,  and 
held  to  show  at  least  enough  facts  within 

defendant's  knowledge  so  that  good  faith 
toward  bis  creditors  demanded  that  he  make 
so  much  investigation  as  would  have  shown 
the  worthlessness  of  the  consideration  he 
was  receiving  for  his  property.  8ele,  Bchwab 
A  Co.  V.  Hwiknell,  63  Neb.  603  (88  N.  W. 
767). 

529.  (1902.)  The  fact  that  a  corporation, 
which  is  being  pressed  by  its  creditors  tor 
the  pajwent  of  their  claims,  makes  a  trust 
agreement  and  deed,  whereby  It  conveys 
practically  all  of  Its  propeKy  to  trustees  to 
secure  debts  due.  to  the  amount  of  about 
)2,500  and  additional  credit  up  to  $10,000, 
that  Its  property  so  conveyed  Is  worth  many 
times  that  amount,  and  that  such  convey- 
ance did  In  feet  hinder  and  delay  Its  other 
creditors  and  prevent  them  from  collecting 
their  just  claims  against  It,  taken  together 
with  conflicting  evidence  on  the  question  of 
the  Intention  of  the  parties  to  the  transac- 
tion and  all  the  other  facts  and  circum- 
stances snrroonding  It,  Is  sufficient  to  sus- 
tain the  finding  trf  the  trial  court  that  the 
act  was  fraudulent  and  void  as  to  such 
creditors.  Firat  2tat.  Bank  of  Omaha  v.  Eaat 
Omaha  Box  Co.,  2  Unof.  820  (90  N.  W.  223). 

630.  (1903.)  Evidence  examined,  and 
lield  to  show  that  the  consideration  for  the 
conveyance  of  a  certain  city  lot  moved  from 
the  husband  and  that  the  title  thereto  was 
taken  in  the  name  of  the  wife,  for  the  pur- 
pose of  placing  It  beyond  the  reach  of  the 
creditors  of  the  former,  and  of  hindering 
and  delaying  them  In  the  collection  of  their 
debts.  Kearney  County  Bank  v.  DuIIeitty.  4 
Unof.  735  (96  N.  W.  169). 

631.  (1906.)  Evidence  showing  that  a 
stock  of  goods  were  bought  for  a  cash  con- 
sideration of  less  than  one-half  actual  value, 
with  knowledge  of  the  seller's  insolvency, 
and  also,  the  tect  that  a  Judgment  had  been 
rendered  against  him.  sustains  a  finding 
that  the  transaction  was  made  with  fraudu- 
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lent  intent  Rutho  v.  Richardton,  77  Neb. 
360  (109  N.  W.  394). 

— —  TrauMCttona  between  husband  and 
wife. 

Validity  of  tranaactlon  in  general,  see 

ante,  {{  9&-122. 

PresQinptlon  of  fraud,  see  ante.  H  407-408. 
Burden  of  proof,  see  ante,  |{  422431. 
InBtructloDB,  see  post,  H  606,  607. 

532.  (1887.)  In  replevin  by  a  wife  to 
reooTer  property  levied  on  to  satisfy  a  Jadg- 
ment  against  her  husband,  erideace  held  to 
sustain  the  finding  that  the  property  be- 
longed to  the  wife.  DmieU  v.  Oofe,  21  Neb. 
156  (31  N.  W.  4»1). 

533.  (1890.)  Where,  in  a  creditor's  bill 
brouglkt  to  subject  real  estate  conveyed  by 
a  husband  to  his  wife  to  the  payment  of 
his  debt,  the  proof  clearly  established  that 
the  purchase  price  was  paid  by  tbe  wife's 
separate  money,  but  that  title  was  taken 
in  the  husband  under  a  parol  agreement 
to  convey  to  ber  on  demand,  a  Judgment  In 
favor  of  the  wife  Is  sustained.  OolOtmith 
V.  Fuller,  80  Neb.  663  (46  N.  W.  718). 

534.  (1894.)  In  an  action  by  a  creditor 
to  subject  lands  of  the  debtor's  wife  alleged 
to  have  been  taken  In  exchange  for  other 
land  tralonging  to  the  debtor,  evidence  ArM 
sufficient  to  sustain  rerdtot  for  defendant. 
Hunt  V.  Buirmm,  41  Neb.  244  (59  N.  W. 
889). 

535.  (1894.)  Evidence  that  a  wife,  twenty 
years  prior  to  the  trial,  had  furnished  part 
of  tbe  purchase  money  for  land  sold  to  her 
husband.  Is  insufficient  to  establish  In  her 
favor  a  Hen  upon  or  interest  in  the  land  In 
an  action  by  his  judgment  creditors  to  sub- 
ject It  to  the  payment  of  their  claims,  tbe 
land  bavlng  been  conveyed  to  the  debtor's 
wife.  Broumett  v.  BtoOdard,  42  Neb.  177  (60 
N.  W.  380). 

536.  (1895.)  In  an  action  for  the  sub- 
jection ot  real  property,  held  by  the  wife 
to  the  payment  of  her  husband's  debts, 
findings  sustained  by  the  evidence^  that  the 
purchase  price  of  said  property  was  in  part 
paid  with  the  wife's  own  means,  that  there 
was  failure  of  proof  that  the  conveyance  to 
the  wife  was  for  the  purpose  of  defrauding 
creditora  of  her  husband,  and  that  said  hus- 
band was  at  the  time  of  the  trial  the  owner 
of  property  in  the  county  wherein  the  said 
trial  was  progresdng,  fully  Justified  the  dis- 
missal of  plaintiff's  action.  Tretter  v.  Pike, 
48  Neb.  779  (62  N.  W.  211). 
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537.  (1898.)  In  a  suit  between  a  wifto 
and  a  creditor  of  her  husband  cmceming 
property  transferred  to  her  by  him  after 
the  contracting  of  indebtedness  by  him,  the 
burden  of  proof  Is  on  tbe  wife  to  establish 
the  bona  fides  of  the  transfer  of  the  property 
to  her.  Bchott  v.  Uaehanier,  64  Neb.  514 
(74  N.  W.  864). 

538.  (1898.)  -  Beld,  That  the  evidence 
sustained  a  finding  of  the  bona  fidet  of  cer- 
tain transfers  of  property  from  a  husbaod 
to  his  wife.  Adler  d  Sons  Clothing  Co.  V. 
BeHman.  65  Neb.  266  (76  N.  W.  877). 

639.  (1902.)  The  finding  that  the  wife 
was  the  bona  fide  owner  of  the  property  in 
question,  that  it  was  conveyed  to  her  in 
payment  (or  money  advanced  by  her  to  her 
husband,  the  proceeds  of  which  had  been 
used  In  the  purchase  of  tbe  proper^  whlcfa 
was  the  consideration  for  the  conveyance, 
was  sustained  by  the  evidence,  /oyne  v. 
Hmer,  66  Neb.  785  (92  N.  W.  1019). 

640.  (1903.)  In  an  action  by  a  tmstee 
in  bankruptcy  to  recover  a  note  from  one 
to  whom  it  had  been  assigned  by  the  bank- 
rupt's wife  pending  the  luuikruptcy  proceed- 
ings, the  evidence  held  to  support  the  trial 
court's  finding  that  neither  fraud  or  intended 
preference  was  shown  In  this  case.  Sack- 
ney  v.  First  Nat.  Bank  of  Zdncoln,  68  N^. 
688  (94  N.  W.  806). 

541.  (1905.)  Evldenoe  examined,  and 
held  sufficient  to  sustain  finding  that  a  con- 
veyance of  land  by  a  bankrupt  to  his  wife 
was  fraudulent  as  to  creditors.  SAreclb  v. 
Banlon,  74  Neb.  264  (104  N.  W.  198). 

542.  (1906.)  Evidence  showing  a  wife 
advanced  |700  to  her  husband  to  improve  a 
homestead;  that  he  agreed  to  convey  a  por- 
tion thereof  to  her,  but  failed  to  so  do;  that, 
at  the  time  of  a  subsequent  conveyance,  that 
is  attacked  as  fraudulent,  the  husband  was 
not  greatly  In  debt,  sustains  a  finding  that 
the  conveyance  was  not  fraudulent  as  to 
creditors.  Weis  v.  Farley,  Tt  Neb.  729  (110 
N.  W.  656). 

 Transactioiu   between  patent  and 

child. 

Validity  of  transactions  in  general,  see 
ante,  H  84-94. 

Burden  of  proving  good  faith  see  ante, 

$f  432-436. 

543.  (1888.)  Evidence  held  insufficient 
to  show  fraud  in  conveyance  by  debtor  to 
his  son.  Shortel  v.  Young,  23  Neb.  408  (88 
N.  W.  672). 
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Ml  (1888.)  A  sheriff  leried  upon  per* 
MHUkl  property  as  that  of  E.  B.,  th«  husband 
of  A.  B.,  whereupon  A.  B.  brought  an  action 
of  npteTln  and  resalned  possession  thereof, 
iDd  on  the  trial  obtained  a  Judgment  in  her 
tme.  The  testimony  traded  to  show  that* 
prior  to  the  year  1879,  she  had  received  $250 
from  her  father,  which  she  loaned  to  her 
BOB,  and  had  received  live  stock  from  him 
In  aatisfactitm  of  the  debt,  and  that  the 
rtoek  levied  upon  vas  ft  part  »f  the  off- 
sprittg  of  such  stock.  The  transfer  took 
plice  In  1879  and  the  judgment  against  B. 
B.,  upon  which  the  ^ecution  was  issned. 
wu  recovered  in  that  year,  but  there  was 
no  proof  that  the  property  transferred  to  A. 
B.  was  not  exempt  Seld,  That  to  entitle 
the  plaintiff  In  error  to  a  rerersal  of  the 
Jnd^nent.  fraud  in  the  transfer  must  be 
asttblished,  and  that  it  will  not  be  pre- 
sumed, particularly  after  the  lapse  of  many 
ytm  Welton  v.  Baltezore,  26  Neb.  190  (41 
N.  W.  146). 

M$.  (1893.)  The  evidence  of  good  faith 
to  overcome  presumption  of  fraud,  arising 
from  the  fact  of  continued  possession  by  the 
mortgBsrr  of  property  conveyed  by  a  son  to 
bis  mother,  discussed  in  the  opinion,  keld 
sofflcieBt  to  support  a  verdict  In  favor  of 
the  validity  of  the  mortgue.  ffottcfc 
ffeiflzsMn,  37  Neb.  468  (BB  N.  W.  1062). 

M6.  (1894.)  Bvldenoe  keld  mfflcient  to 
nstaln  a  verdict  In  favor  of  the  validity  of 
the  conveyance  between  father  and  son. 
MeSvon^  v.  Bowland,  43  Neb.  97  (61  N.  W. 
114). 

M7.  (1897.)  Order  subjecting  property, 
conveyed  by  a  son  to  his  mother,  to  payment 
of  a  claim  in  favor  of  a  judgment  creditor 
of  the  sm.  la  not  sustained  by  the  evidence. 
Vat.  Bank  of  Commerce  v.  Chapman,  SO 
Neb.  484  (70  N.  W.  39). 

MS.  (1898.)  Where  a  surety  on  notes, 
after  demand  for  payment  of  interest  due, 
eearcyed  part  of  his  realty  to  his  eons  and 
the  balance  to  his  attorney,  it  was  held* 
wder  facts  stated  in  opinion,  that  a  decree 
Kttlng  aside  the  conveyances  should  not  be 
distnrbed.  KnigM  v,  JXirby.  65  Neb.  16  (76 
K  W.  48). 

549.  (1898.)  Evidence  showing  a  mort- 
gHe  to  a  etock  of  goods,  .flxtures,  etc,  to 
the  plaintiff's  mother,  who  was  a  non-Tesl* 
d«nt,  and  a  delivery  of  the  mortgage  to  a 
local  attorney  to  keep  for  the  mother,  sus- 
a  flndlns  tbat  the  same  was  fraudu- 
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lent  as  against  creditors.  H«ffey  v.  Hunger, 
54  Neb.  776  (75  N.  W.  53). 

550.  (1901.)  Evidence  showing  a  father 
conveyed  by  warranty  deed  certain  lands  to 
Us  sons  to  whom  he  was  indebted  at  the 
time,  and  such  deeds  were  withheld  from 

record,  sustains  a  finding  that  the  convey- 
ance was  in  fraud  of  other  creditors.  Blli* 
V.  arMWlmon,  61  Neb.  263  (86  N.  W.  75). 

651.  (1902.)  Evidence  held  soffldeikt  to 
support  a  finding  that  a  conveyance  from  a 
father  to  his  son  was  fraudulent  Fir»t  2fat. 
Bank  v.  Reece,  64  Neb.  292  (89  N.  W.  804). 

552.  (1903.)    Evidence  keM  sufflclent  to 

sustain  finding  that  the  conveyance  of  a 
stock  of  goods  from  a  sou  to  his  father.  In 
'eatisfaction  of  an  Indebtedness,  was  not  in 
fraud  of  creditors.  Bvmea  v.  Elep,  70  Neb. 
283  (97  N.  W.  298). 

553.  (1905.)  Evidence  In  an  action  to 
set  aside  conveyance  of  property  to  a  de- 
ceased person's  chlldrm,  held  to  support  a 
finding  for  defendant.  Z/««ieur  v.  Simon,  78 
Neb.  646  (103  N.  W.  802). 

654.  ( 1906.)  Evidence  examined,  and 
A«Jd  not  to  overcome  the  presumption  of 
fraud  arising  from  a  conveyance  by  a  father 
to  his  son.  Seeley  v.  Ritchey,  76  Neb.  427 
(107  N.  W.  769.  [Overruled  on  rehearing. 
76  Neb.  433.]  * 

665.  (1907.)  Evidence  showing  a  father 
placed  63,000,  together  with  $300  lielonging 
to  his  son,  in  d^toalt  in  a  bank  In  the  son's 
name  and  afterward  bought  certain  real 
estate  -with  such  money,  the  Bon  taking  title 
thereto,  and  also  showing  that  the  son  as- 
sumed certain  obligations  of  the  father, 
does  not  overcome  the  presumption  of  fraud 
as  against  Judgment  creditors  of  the  father. 
BuUn  V.  OMlCOat,  79  Neb.  696  (113  N.  W. 

las). 


Tnamaotiomi  iMlweeu  relatives. 

Validity  of  transactions  In  general,  see 

ante,  8177-83. 

Burden  of  proving  good  faith,  see  ante, 
SI  437-447. 

666.  (1896.)  Evidence  held  sufficient  to 
sustain  a  finding  that  a  conveyance  by  a 
man  and  wife  to  the  former's  father  was 
neither  made  nor  accepted  with  the  intent 
to  defraud,  hinder,  or  delay  the  creditors  of 
the  grantors.  May  Br09.  v.  Hoover,  48  Neb. 
199  (66  N.  W.  1134). 

557.  (1898.)  Evidence  held  insufficient 
to  sustain  a  finding  that  ttie  sale  tbroogta 
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which  plaintiff  claims  title  to  the  property 
in  dispute  was  fraudulent  as  to  her  vendor's, 
who  was  a  brother,  creditors.  McCurdy  v. 
Ryan,  56  Neb.  511  (76  N.  W.  1079). 

&68.  (1906.)  Evidence  in  an  action  to  set 
aside  a  conveyance  as  fraudulent  as  to 
plaintiff  on  the  ground  that  the  grantee, 
plaintiff's  mother-in-law,  had  given  the 
property  in  controversy  to  plaintiff,  held  to 
sustain  a  decree  for  plaintiff.  Adams  v. 
Dennis,  76  Neb.  682  (107  N.  W.  865). 

559.  (1907.)  Although  a  relationship 
between  a  grantor  in  fraud  ot  creditors  and 
his  grantee  may  be  so  distant  as  not  of 
itself  to  raise  a  presumption  ot  participa- 
tion by  the  latter  In  the  fraudulent  Intent, 
witbln  the  rule  established  by  this  court, 
yet  such  relationship,  together  with  facts 
and  circumstances  of  knowledge  and  inti- 
macy, may  sulBce  to  that  end.  Martin  v. 
BKeara,  78  Neb.  404  (110  N.  W.  1010). 

——Preference  of  creditors. 

560.  (1894.)  Evidence  held  to  sustain 
finding  that  a  chattel  mortgage  given  to 
preferred  creditor  was  not  fraudulent 
BevHtt  V.  Commercial  Banking  Co.,  40  Neb. 
820  (69  N.  W.  693). 

■  arirtlng  and  subsequent  debt. 

561.  (1894.)  Evidence  In  an  action  to 
declare  a  mortgage  on  a  stock  of  jewelery 
given  to  a  bond  to  secure  a  previously  con- 
tracted Indebtedness  held  InsufDclent.  Bed- 
ford V.  Tan  Oott,  42  Neb.  229.  (60  N.  W. 
572). 

562.  (1902.)  Where  It  Is  alleged  that 
conveyances  of  real  estate  were  made  to 
defruid  existing  creditors  and  the  proofs 
show  such  conveyances  were  executed  and 
delivered  priop  to  the  Incurring  of  the  In- 
debtedness, the  petition  under  the  proofs 
will  not  sustain  a  decree  in  favor  of  the 
plaintiff.  Avers  v.  Woleott,  66  Neb.  712  (92. 
N.  W.  1036). 

G.  Trial. 

Duty  ot  court. 

563.  (1877.)    If  the  Instrument  on  its 

face  Is  one  the  law  will  not  sanction,  as 
against  creditors.  It  Is  the  duty  of  the  court 
to  pronounce  It  fraudulent  as  to  them. 
Williama  v.  Evans,  6  Neb.  216. 

664.  (1886.)  Where  there  are  fraudu- 
lent transfers  of  property  to  prevent  the 
collection  of  debts,  it  is  the  duty  of  the 
court  to  ascertain  if  possible  the  time  and 
manner  of  the  creation  of  the  several  debts 
In  order  to  determine  whether  the  transfers 


were  made  after  the  debts  were  incurred,  or 
with  an  Intention  to  create  debts.  Clemens 
V.  Brillhart,  17  Neb.  335  (22  N  W.  779). 

Questions  for  Jury. 
In  geneiaL 
Validity  of  conveyance  in  general,  sea 

ante,  H  237-266. 

565.  The  question  of  fraudulent  intent  in  ' 
a  transfer  or  conveyance  of  property  Is  one 
of  tact  for  the  Jury  to  decide.  (1886) 
Grimes  v.  Farrington,  19  Neb.  44  (26  N.  W. 
618) ;  (1877)  Herdman  v.  Anderson,  6  Neb. 
392;  (1877)  Robinson  v.  Uhl,  6  Neb.  328; 
(1887)  Davis  v.  Scott,  22  Neb.  154  (34  N.  W. 
354);  (1887)  Connelly  v.  Edgerton,  22  Neb. 
82  (34  N.  W.  76) ;  (1888)  Lininger  v.  Her- 
ron,  23  Neb.  197  (36  N.  W.  481);  (1893) 
Foucfe  V.  Heinzman,  37  Neb.  463  (65  N.  W. 
1063);  (1894)  Cfrimes  Dry  Goods  Co.  v.  8haf. 
fer,  41  Neb.  112  (59  N.  W.  741);  (1894) 
Hewitt  V.  Commercial  Banking  Co.,  40  Neb. 
820  (59  N.  W.  693);  (1896)  Goldsmith  v. 
Erickson,  48  Neb.  48  (66  N.  W.  1029) ;  (1896) 
Orites  V.  Hart,  49  Neb.  88  (68  N.  W.  362); 
(1898)  Bchott  V.  Machamer,  64  Neb.  514  (74 
N.  W.  854);  (1898)  Adler  d  Sons  Clothing 
Co.  V.  Hellman,  55  Neb.  266  (75  N.  W.  877) ; 
(1898)  United  States  mt.  Bank  v.  Wester- 
velt,  55  Neb.  424  (75  N.  W.  867);  (1898) 
OmoAa  Coal,  Coke  dt  Lime  Co.  v.  Sueas, 
54  Neb.  379  (74  N.  W.  620);  (1899) 
Knapp  V.  Fisher,  58  Neb.  651  (79  N.  W. 
553);  (1899)  Bloan  v.  Thomas  Mfg.  Co., 
68  Neb.  713  (79  N.  W.  728);  (1899) 
Boldt  V.  First  Nat.  Bank  of  West  Point,  59 
Neb.  283  (80  N.  W.  905);  (1899)  Oak  Creek 
Valley  Bank  v.  Helmer,  69  Neb.  176  (80  N. 
W.  891). 

566.  (1875.)  The  question  of  intent,  in 
case  of  an  alleged  fraudulent  conveyance  of 
property  by  a  husband  to  a  wife.  Is  one  of 
fact  for  submission  to  a  Jury.  Monteith  v. 
Bax,  4  Neb.  166. 

567.  (1882.)  The  question  whether  there- 
was  fraudulent  Intent  in  the  giving  ot  a 
chattel  mortgage  is,  in  all  cases,  one  of  fact, 
and  must  be  raised,  if  at  all,  by  suitable 
pleading.  Turner  v.  Killtan,  12  Neb.  680 
(12  N.  W.  101). 

568.  569.  (1877.)  Where  an  Instrument 
Is  not  void  upon  its  face  the  question  of 
fraudulent  Intent  is  a  question  ot  fact  which 
should  be  submitted  to  the  Jury.  WilHanis 
V.  Evans,  6  Neb.  216;  (1877)  Hedman  v. 
Anderson,  6  Neb.  392. 

570.    (1893.)   Whether  mortgages  or  con- 
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rerances  are  fraudulent,  is  a  question  of  fact 
to  be  determined  by  the  Jury,  or.  in  cases 
tried  like  the  one  at  bar,  by  the  court, 
solely  vpoD  the  weight  of  the  eridence  ad- 
duced, Landauer  tf.  Mack,  39  Neb.  8  (57 
N.  W.  555.  [Overruled  on  second  appeal. 
43  Neb.  430.] 

571.  (1893.)  In  an  action  by  a  chattel 
mortgagee  to  recover  possession  of  the 
property  after  it  had  been  attached  by  cer- 
tain creditors  of  the  mortgagor.  It  Is  error 
to  instruct  the  jury  that  certain  things  par- 
ticularly mentioned  "are  strong  evidence  of 
a  secrertnist,"  as  It  is  for  the  jury  to  deter- 
mine what  weight  should  be  given  to  the 
different  items  of  evidence.  First  Nat  Bank 
of  Denver  v.  Loterej/,  36  Neb.  290  (54  N.  W. 
568). 

572.  (1897.)  "Whether  or  not  a  convey 
ance  by  an  insolvent  corporation  Is  fraudu- 
toot  as  to  creditors  cannot  be  determined 
as  a  question  of  law,  but  Is  a  question  of 
tact,  to  be  determined  from  a  consideration 
of  the  evidence  in  each  particular  case. 
Shaw  dc  Co.  r.  RobiMon  d  8toke8  Co.,  SO  Neb- 
403  (69  N.  W.  947).  [Rehearing.  50  Neb. 
469  (70  N.  W.  62.] 

573.  (1897.)  Whether  a  business  was  In 
good  faith  carried  on  by  the  husband  for 
tbe  wife  for  her  benefit,  or  as  his  own  enter- 
prlBe  In  her  name,  for  the  purpose  of  de- 
frandlDg  his  creditors,  Is  a  question  of  fact 
ffoiTW  r.  Weir-Shuffart  Co.,  51  Neb.  483 
(TO  N.  W.  1118). 

574.  (1898.)  An  instruction  which  re- 
quired the  concurrence  of  an  Intent  to 
hinder,  delay,  and  defraud  creditors,  to 
render  void  transfers  of  a  certain  class.  Is 
erponeous  where  the  provision  of  the  stat- 
ute is  that  the  intent  may  be  either  to 
hinder,  dehiy  or  defraud.  Coon  v.  McClure, 
53  Neb.  622  (74  N.  W.  65). 

575.  (1902.)  The  doctrine  of  construc- 
tire  fraud  does  not  obtain  in  this  state,  as 
by  virtue  of  section  20,  chapter  32.  Com- 
idled  Statutes,  the  quesUon  of  trandulent 
Intent  is  made  a  question  of  fact,  and  not 
of  law.  Bender  d  Kingman,  64  Neb.  766 
(90  N.  W.  886). 

 Preference  of  creditors. 

Validity  of  conveyance  In  general,  see 
CM(«,  {|  120-123. 

Burden  of  proof,  see  ante.  S  Il6. 

Sufficiency  of  evidence,  see  ante,  i  560. 

Instructions,  see  post,  SI  576-580. 


576.  Whether  a  preference  of  a  creditor 
by  a  debtor  was  fraudulent  or  not  Is  a  ques- 
tion for  the  jury.  (1893)  Kilpatrick  v.  Mo 
Pheely,  37  Neb.  800  (56  N.  W.  389);  (1894) 
Farwett  Co.  v.  Wright,  38  Neb.  446  (56  N.  W. 
981);  (1894)  Bank  of  Commerce  of  Grand 
Island  V.  Schlotfeldt,  40  Neb.  212  (58  N.  W. 
727). 

577.  (1886.)  An  instruction  that  If  the 
jury  finds  from  tbe  evidence  that  if  a  hus- 
band used  bis  wife's  money  In  his  business 
without  any  evidence  of  Indebtedness  she 
is  not  such  a  creditor  as  may  have  a  prefer- 
ence over  other  creditors,  and  a  conveyance 
to  her  as  such  is  fraudulent  and  void,  is 
properly  refused.  Lipscomb  v.  Lyon,  19  Neb. 
511  (27  N.  W.  731). 

578.  (1894.)  A  debtor  who  is  insolvent, 
or  In  falling  circumstances,  may  pay  or 
secure  one  or  more  of  his  creditors  In  full, 
and  thus  create  a  preference  in  their  favor, 
which  may  have  the  effect  to  exclude  other 
credltora,  and  the  qnestlon  of  whether  such 
action  was  with  an  honest  or  with  a  fraudu- 
lent Intent  or  purpose  is  one  of  fact  and  not 
of  law.  Meyer  v.  Union  Bag  d  Paper  Co.,  41 
Neb.  67  (59  N.  W.  696). 

579.  (1899.)  Fraudulent  Intent  In  a  con- 
veyance securing  a  preferred  creditor  Is  not 
deduced  as  an  Indisputable  presumption 
from  the  taking  of  excessive  security.  The 
question  Is  one  of  fact,  and  mere  disparity 
between  the  value  of  the  securit/  and  the 
debt  secured  Is  a  circumstance  to  be  con- 
sidered by  the  court  or  Jury  and  given  such 
weight  as  It  may  deserve.  Tackaberry  <£  Co. 
V.  Oilmore,  57  Neb.  450  (78  N.  W.  32). 

580.  (1902.)  Where  a  creditor  takes  pos- 
sesion of  a  stock  of  merchandise,  claiming 
an  agreement  Iwtween  himself  and  the 
debtor  by  which  the  latter  turned  the  goods 
over  as  a  pledge  of  personal  property  to  se- 
cure the  amount  due,  and  there  is  evidence 
tending  to  show  that  the  creditor  took  pos- 
session by  virtue  of  a  chattel  mortgage,  the 
character  of  the  creditor's  possession  is  for 
the  determination  of  the  jury.  Godfrey  d 
Sons  Co.  V.  Citizens  Nat.  Bank  of  Uorfolk, 
64  Neb.  477  (90  N.  W.  239). 

—  —   BeteEtion  of  possession  by  grantor. 

681.  (1899.)  Whether  a  mortgage  le 
fraudulent  when  the  mortgagor  remains  in 

possession  of  the  property,  is  a  question  of 
fact  for  the  jury.  (1888)  Fitzgerald  v.  Mey- 
ers. 25  Neb.  77  (41  N.  W.  123);  (1899) 
Heidman-Benoist  Saddlery  Co.  v.  Schott,  59 
Neb.  20  (CO  N.  W.  47). 
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 Failure  to  record  Instrument. 

Effect  of  failure  to  record  Instrument,  see 

ante,  Sfi  210-236. 

682.  (1902.)  Where  a  chattel  mortgage 
Is  kept  from  record  for  ft  period  of  slxteoi 
months,  and  the  evidence  is  conflicting  as 
to  whether  it  was  done  by  agreement  be- 
tween the  parties,  and  rights  of  creditors 
have  intervened  between  the  execution  and 
filing  of  the  mortgage,  the  question  of  the 
validity  of  the  mortgage  as  to  such  credi- 
tors, In  a  replevin  action  brought  by  the 
mortgagees,  is  a  question  of  fact  for  the 
Jury.  Godfrey  A  Boru  Oo.  v.  Citizen*  Nat. 
Bank  of  Norfolk,  64  Neb.  477  (90  N.  W.  289). 

Directing  verdict. 

683.  (1901.)  Where  from  uncontradicted 
evidence  all  reasonable  men  must  conclude 
that  the  seller's  purpose  in  making  a  sale 
was  to  hinder  creditors,  and  that  the  pur-, 
chaser  had  notice  of  such  intent  prior  to 
parting  vrlth  the  ctmsideraUon,  it  is  proper 
for  the  court  to  direct  a  verdict.  Bender  v. 
Kinifman  cE  Co..  62  Neb.  469  (S7  N.  W.  142). 

584.  (1902.)  Fraudulent  intent,  declared 
to  l>e  a  question  of  fact  by  statute,  does  not 
differ  in  kind  or  degree  from  other  questlima 
of  fact;  and  when  the  evidence  adduced  in 
a  case  upon  the  questltm  of  fraudulent  in- 
tent Is  so  conclusive  that  reasonable  minds 
cannot  differ  as  to  the  conclusion  to  be 
drawn  therefrom.  It  Is  not  error  for  the 
court  to  direct  a  verdict  accordingly.  Ben- 
der V.  Kingman,  64  Neb.  766  (90  N.  W.  886). 

Inatructlona. 

 In  general. 

685,  Instructions  in  an  action  to  set  aside 
conveyance,  held  erroneous.  (1888)  BoU- 
fflon  V.  Lucat.  22  Neb.  796  (36  N.  W.  465); 
(1901)  Brown  v.  SUnin,  61  Neb.  237  (86  N. 
W.  37);  (1891)  Davis  v.  Getcheli,  82  Neb. 
792  (49  N.  W.  796):  (1893)  Barton  v.  Mo- 
Kay,  36  Neb.  632  (54  N..W.  968). 

686.  (1888.)  An  Instruction  that  In  de> 
terminlng  whether  the  debtor  Intended  to 
hinder  or  defraud  his  creditors  "you  may  In- 
quire Into  the  extent  of  bis  Indebtednese; 
and  of  bis  property  and  means  of  meeting 
it;  and  as  to  how  far  the  same  was  secured, 
whether  in  whole  or  in  part;  and  as  to 
whether  he  claimed  in  good  faith  to  have  a 
defense  to  any  apparent  indebtedness 
against  him;  and  generally  as  to  whether 
he  had  or  had  not  a  moUve  or  inducement 
to  place  bis  property  beyond  the  reach  of 
creditors.  But  the  mere  fact  that  he  claimed 


to  have  and  believed  he  had  a  good  defense 
against  notes  which  he  had  given  would  not 

justify  blm  in  transferring  property  for  the 
parpose  of  protecting  It  against  proceedings 
for  enforcing  a  claim  on  such  note."  cor- 
rectly states  the  law.  Campbell  v.  BoUand, 
22  Neb.  687  (86  N.  W.  871). 

587.  (1893.)  In  an  action  of  replevin  of 
chattels  from  mortgagees  an  instruction  that 
li  any  of  the  mortgages  are  valid  a  finding 
must  be  for  defendant  is  erroneous  in  that 
such  would.  In  effect,  be  an  adjudication  of  a 
claim  against  a  mortgagee  of  an  invalid 
mortgage,  /ones  v.  toree,  37  Neb.  816  (6& 
N.  W.  390. 

588.  (1893.)  Instructions  in  an  action  to 
set  aside  a  transfer  of  a  stock  of  merchan- 
dise on  the  ground  that  it  was  In  fraud  of 
creditors,  A«Id  to  state  the  law  applicable 
to  such  cases.  Sonnenst^n  v.  Bortelt,  87 
Neb.  692  (56  N.  W.  210). 

589.  (1893.)  Where  several  mortgagees 
Joined  as  plalnUffs  In  an  action  to  replevy 
proi>erty  covered  by  tbelr  mortgages,  which 
had  been  taken  from  their  possession  under 
writs  of  attachment  against  the  mortgagor, 
and  the  Issue  was  as  to  whether  these  mort- 
gages were  void  as  to  creditors,  the  facts 
differing  as  to  the  different  mortgages,  an 
Instruction  to  the  Jury  to  find  generally  for 
the  plalntitts.  If  they  should  find  that  any 
one  of  the  mortgages  was  good.  Is  erroneous. 
Jonet  V.  Loree,  37  Neb.  816  (56  N.  W.  390). 

590.  (1895.)  Where  there  Is  evidence 
tending  to  establish  the  bona  fidea  of  a  con- 
veyance, the  validity  of  which  Is  In  Issue, 
It  is  error  to  give  Instructions  character- 
izing the  transaction  as  a  "pretended  sale." 
Powell  V.  Teasel,  46  Neb.  225  (64  N.  W. 
695). 

591.  (1896.)  Instruction  set  out  In  the 
opinion,  held  correct.  Regier  v.  Bhreck,  47 
Neb.  667  (66  N.  W.  618). 

'  Preferences. 

Validity  of  conveyance  in  general,  see 
ante,  IS  124-166. 

Burden  of  proof,  see  ante,  i  416. 

Sufficiency  of  evidence,  see  ante,  $  560. 

592.  (1881.)  In  an  action  to  set  aside  a 
chattel  mortgage  given  by  a  street  railway 
company  to  its  president,  held  that  certain 
requested  instructions  should  have  been 
given.  Burley  v.  Uarth,  11  Neb.  291  (9  N. 
W.  48). 

593.  (1890.)  An  Instruction,  "a  person 
who  is  Indebted  and  unable  to  pay  all  his 
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debts  in  full  has  a  right  to  prefer  one  or 
more  to  the  excluBlon  of  all  others  of  bis 
creditors,  and  In  the  payment  of  a  bona 
ftde  indebtedness  to  one  of  bis  creditors  a 
debtor  may  ezhanst  the  whole  of  his  prop- 
erty so  as  to  leave  nothtag  for  the  other 
creditors,  who  are  equally  meritorious,  and, 
in  this  case.  If  the  Jury  believe  from  the 
evidence  tbat  the  sale  of. the  property  in 
que&tloD  was  made  by  James  Connolly  to 
plaintiff  in  good  faith,  to  pay  a  bona  fide  In- 
debtedness at  that  time  owing  by  said  James 
Connolly,  the  plaintiff,  they  should  And  a 
verdict  for  plaintiff,"  Is  not  comprehensive 
enough  where  there  was  evidence  that  the 
parchaeer  f^ve  his  note  for  a  part  of  the 
purchase  price.  Lewit  «.  Connolly,  29  Neb. 
222  (45  N.  W.  622). 

594.  (1892.)  Instructions  as  to  effect  of 
conveyance  in  preference  of  creditors  held 
pKver.  Hamilton  v.  Jaaaea,  34  Neb.  709 
(«  N.  W.  279). 

395.  (1901.)  A  transfer  made  to  a  third 
person  for  the  sole  purpose  of  preferring 
tad  satisfying  a  bona  fide  creditor  Is  not 
voidable  ss  hindering  or  delaying  other 
creditors.  But  such  transfer  must  be  made 
good  faith  for  that  purpose,  and  an  Instruc- 
ttoo  which  omits  this  element  of  the  rule  is 
properly  refused.  Pope  v.  Klingerman  d  Co., 
ilJnof.  184  (96  N.  W.  519). 

 Presumption  of  fraud  for  failure  to 

designate  foods  to  officer. 
5M.  (1901.)  Instruction  copied  In  the 
o^nloD.  whereby  the  Jury  were  authorised 
to  Infer  a  fraudulent  intention  on  the  part 
of  a  prefennd  creditor  to  hinder  and  delay 
other  creditors  because  of  his  failure  to 
point  out  to  an  ofllcer  holding  an  attach- 
ment writ  the  goods  of  the  debtor,  is  erro- 
neous. Steinberg  v.  Buffum,  61  Neb.  778 
(86  N.  W.  491). 

 Consideration. 

Saffldency  of  consideration  In .  general, 
m  ante,  «|  48-76. 

Burden  of  proving,  see  ante.  ||  448,  449. 

Sulllcieocy  of  proof,  see  ante.  fiM64-466. 

597.  (1891.)  An  instruction  that  If  cer- 
tain goods  were  sold  by  a  debtor  much  be- 
low tiielr  value,  that  fact  would  be  a  strong 
btdge  of  fraud,  held,  properly  refused. 
DwU  V.  Oetchell,  32  Neb.  792  (49  N.  W. 
Tit). 

598.  (1891.)  In  an  acUon  against  the 
iherlft,  who  bad  levied  executions  on  the 


stock  of  goods  sold  by  one  H.  to  K.  for  the 
sum  of  $600,  while  the  proof  tended  to  show 
that  such  goods  were  of  the  value  of  $1,000 
or  upwards,  an  instruction  "that  if  H.  sold 
the  goods  to  obtain  money  to  pay  his  debts, 
you  will  have  to  find  that  H.  himself  was 
not  guilty  of  fraud  in  the  sale,"  held,  erro- 
neous; an  essential  element,  viz.,  the  con- 
sideration, being  omitted.  Liming  v.  Kyle. 
31  Neb.  649  (48  N.  W.  470). 

599.  (1894.)  In  an  action  which  In- 
volved the  good  fftlth  of  the  purchaser  of  an 
entire  stock  of  goods  of  the  value  of  $4,500, 
which  were  paid  for  by  the  transfer  of 
eight  lots  in  an  addition  to  Sioux  City,  of 
the  alleged  value  of  $2,400,  to  the  seller's 
wife,  and  the  remainder  In  notes  of  third 
parties,  having  some  time  to  run,  held,  that 
the  proof  and  Instructions  were  too  much 
restricted  to  submit  the  matter  in  full  to 
the  consideration  of  the  Jury.  Karll  v. 
Kuhn.  38  Neb.  639  (57  N.  W.  379). 

Retention  of  possession. 
Validity  of.  In  general,  see  ante,  IS  167*236. 

600.  (1893.)  An  Instruction  In  a  suit 
between  the  creditors  of  the  mortgagor  and 
the  mortgagee  which  requires  the  latter.  In 
addition  to  proof  of  good  faith  and  absence 
of  a  fraudulent  Intent,  to  satisfactorily  ex- 
plain why  there  was  not  an  immediate  de- 
livery of  the  property  and  an  actual  and 
continued  change  of  possession  thereof.  Is 
erroneous.  Firat  Nat.  Bank  of  Denver  v. 
Lowrey,  36  Neb.  290  (54  N.  W.  568). 

601.  (1893.)  Instructions  on  question  of 
presumption  of  fraud  in  a  chattel  mortgiage 
arising  from  the  tact  that  there  was  no 
change  of  possession  of  the  chattels,  set  out 
In  the  opinion,  held,  to  fairly  state  the  law. 
Houck  V.  Heinzman,  37  Neb.  463  (66  N.  W. 
1062). 

— ^  Transactions   between   parent  and 

child. 

Validity  of  transaction  in  general,  see 
ante,  ff  84-94. 

Burden  of  proof,  see  ante,  SS  432-436. 

602.  (1894.)  A  son  sold  a  stock  of  mer- 
chandise to  his  father.  A  creditor  of  the 
son  attached  the  goods  and  the  father  re- 
plevlned  the  property.  On  the  trial  of  the 
replevin  action  the  court  refused  to  Instruct 
the  Jury:  "The  court  Instructs  the  Jury 
that  the  transactions  beween  relatives 
whereby  property  Is  transferred  from  one  to 
another  In  payment  of  alleged  past  due  In- 
debtedness, by  reason  of  which  creditors  are 
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deprived  of  their  just  dues,  will  be  scru- 
tinized very  closely,  and  the  good  faith  of 
such  transactions  must  be  clearly  estab- 
lished." Held,  That  by  the  Instruction  the 
court  was  requested  to  direct  the  jury  that 
the  father  was  required  to  estabHsh  the  good 
faith  of  the  sale  made  to  him  by  his  son  by 
more  than  a  preponderance  of  the  evidence, 
and  that  the  court  did  not  err  In  refusing  to 
give  the  Instruction.  McBvony  v.  Rowland, 
43  Neb.  97  (61  N.  W.  124). 

603.  (1897.)  In  an  action  by  the  cred- 
itors of  a  husband  to  set  aside  a  transfer  of 

his  property  to  his'  wife,  the  action  of  the 
trial  court,  in  giving  certain  instructions 
and  refusing  others,  examined,  and  held  er- 
roneous. Kirchman  v.  Kratkp,  51  Neb.  191 
(70  N.  W.  916). 

 Transactions  between  relatives. 

Validity  in  general,  see  ante,  U  77-83. 
Burden  of  proof,  see  ante,  f  $  437-447. 

604.  (1891.)  Where  a  minor  who  con- 
ducted a  cigar  store  and  confectionery  store 
being  unable  to  meet  his  bill,  executed  chat- 
tel mortgages  to  a  brother,  to  whom  he 
claimed  to  be  Indebted,  In  an  action  by  the 
other  creditors  to  apply  the  goods  to  the  pay- 
ment of  their  debts,  an  Instruction  that  a 
debtor  may  prefer  one  creditor  to  others,  but 
falls  to  submit  the  question  of  fraudulent 
Intent  of  such  transfer,  thereby  giving  un- 
due importance  to  the  right  to  prefer  one 
creditor,  la  erroneous.  Thompson  v.  Benner, 
S3  Neb.  193  (49  N.  W.  1116). 

605.  (1889.)  Transfer  of  property  by  one 
relative  to  another;  presumption  In  sale  of 
personal  property;  instructions  to  Jury  set 
out  at  length  In  opinion,  examined  and  ap- 
proved. Whtte  di  Bona  v.  Woodruff,  25  Neb. 
797  (41  N.  W.  785). 

 Trensactloiia  between  husband  and 

wife. 

Validity  In  general,  see  ante,  IS  96-122. 
Burden  of  proof,  see  ante,  S§  422-431. 

606.  (1889.)  In  replevin  by  a  wife  to  re- 
cover property  levied  on  as  property  of  bus- 
Imnd,  instnictlona  as  to  suspicion  attaching 
to  transactions  between  husband  and  wife 
held  properly  refused,  not  being  applicable 
to  the  evidence.  Woodruff  v.  White,  25  Neb. 
746  (41  N.  W.  781). 

607.  (1894.)  In  an  action  by  the  wife 
for  the  value  of  certain  chattels  sold  on  Ju- 
dicial process  for  the  satisfaction  of  a  debt 
of  her  husband  the  defense  was  want  of  con- 
sideration and  fraud  as  against  the  creditors 


of  her  buBbaod  In  tbe  transaction  whereby 

her  husband  conveyed  such  chattels  to  her, 
a  very  liberal  cross-examination  should  havt- 
been  permitted  of  each  party  to  said  trans- 
action, and  it  was  error  to  sustain  an  objec- 
tion to  an  Inquiry  made  of  her  husband  on 
such  cross-examination  as  to  whether  or  not. 
after  said  conveyance  to  his  wife,  tberee  had 
not  been  transferred  a  certain  described  part 
of  said  property  to  a  designated  creditor  of 
the  husband  in  consideration  of  a  debt  by 
him  owing  before  the  transfer  to  bis  wife. 
Cox  V.  Einapahr,  40  Neb.  411  (58  N.  W. 
941). 

n.  JUDGUENT,  EZBCITTZON  AND  BE- 
VIEW. 

Judgment. 

608.  (1890.)  A  decree  declaring  the  pur- 
chase of  the  land  in  controversy  fraudulent, 
having  been  rendered  by  a  court  having  Ju- 
risdiction of  the  subject-matter,  was  valid 
until  set  aside  or  modified  althou^  made 
on  constmctlTe  service.  Rend  v.  Sale,  28 
Neb.  646  (44  N.  W.  996). 

609.  (1894.)  In  a  suit  by  a  creditor  to 
set  aside  a  conveyance  on  the  ground  of 
fraud  as  to  creditors,  to  the  knowledge  of 
the  defendant.  It  Is  error  to  pronounce  a 
decree  annulling  defendant's  title  with 
either  a  general  or  special  finding  against 
him.  Edwards  v.  Reid.  39  Neb.  645  (58  N. 
W.  202). 

610.  (1901.)  Where  the  court  finds  all 
the  facts  from  which  the  law  will  Infer 
fraudulent  Intent  In  a  conveyance  a  decree 
win  not  be  reversed  aa  contrary  to  law  be- 
cause it  falls  to  state  that  the  fraudulent  In- 
tent existed.  Cochran  v.  OocAron,  62  Neb. 
450  (87  N.  W.  152). 

Execution. 

611.  (1906.)  When  a  conveyance  of  real 
estate  Is  set  aside  as  fraudulent  at  the  suit 
of  a  creditor,  and  the  land  subjected  to  the 
lien  on  his  judgment,  and  is  insufficient  to 
pay  the  Judgment,  such  fraudulent  grantee 
may.  In  proper  proceedlnga,  be  compelled  to 
apply  upon  the  Judgment  the  rents  and  prof* 
Its  of  the  land  which  accrued  while  the  land 
was  In  bis  possession  under  the  fraudulent 
conveyance.  First  "Sat.  Bank  of  Platttmouth 
V.  Qibton.  74  Neb.  236  (105  N.  W.  1081). 

611a.  (1908.)  Real  estate  which  has  been 
conveyed  without  consideration  in  fraud  of 
creditors  of  the  grantor,  may  be  levied  upon 
and  sold  under  execution  as  the  property  of 
the  grantor.  In  such  case,  the  grantor,  as 
to  the  execution  creditor,  has  more  than  an 
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eQuitable  Interest  In  the  realty  conveyed, 
and  the  purchaser  at  the  execution  sale  may 
maintain  an  action  against  the  fraudulent 
grantee  to  cancel  the  fraudulent  convey- 
ances and  to  quiet  hia  title.  Becker  v.  Lin- 
ton. 80  Neb.  6S6  (114  N.  W.  928). 

6116.  (1900.)  The  creditors  of  a  vendor 
who  has  made  an  illegal  sale  of  hts  prop- 
erty cannot  seize  the  same  unless  they  can 
diOT  that  Bucb  transfer  was  an  Invasion  of, 
asd  prejudicial  to.  their  rights.  Brower  v. 
Fm,  60  Neb.  590  (83  N.  W.  832). 

Baview. 

812  (1889.)  In  an  action  in  nature  of 
erelitors'  bill,  to  subject  certain  property 
beM  in  name  of  a  wife  to  payment  of  debts 
of  one  who  conveyed  property  to  her  hus- 
band, In  fraud  of  creditors,  the  defense  be- 
ing that  the  property  was  tjie  wife's  sep- 
arate estate,  derived  from  her  parents,  and 
there  being  doubt  and  a  conflict  of  testimony 
as  to  such  separate  estate,  finding  of  trial 
raurt  against  same  will  not  be  set  aside. 
Bart  Bro$.  v.  Dopge.  27  Neb.  256  (42  N.  W. 
1035:  29  Neb.  237  (4S  N.  W.  626). 

fil3.  (1S94.)  The  overruling  of  a  mo- 
tioa  to  dissolve  at  attachment  of  mortgaged 
chattels,  presented  by  the  mortgagor  alone, 
will  not  be  reviewed  when  it  was  shown 
that  the  rights  of  the  mortgagor  had  been 
foreclosed  under  the  mortgage  referred  to, 
and  when  there  Is  in  the  record  evidence 
anfltcicBt  to  Justify  the  conduslon  that  the 
mortgage  was  by  the  mortgagor  executed 
with  intent  to  defraud  or  delay  his  cred- 
itors. Dor**  w.  Levy,  40  Neb.  593  (58  N. 
W.  1130).  [Overruled  In  part.  McCord  v. 
Bmten.  51  Neb.  247.] 

€14.  (1902.)  A  supersedeas  bond  condi- 
tioned to  pay  coats  and  abide  the  result  of 


an  appeal,  is  not  sufficient  to  prevent  a  suc^ 
cessful  defendant  in  a  creditors' suit  brought 
to  set  aside  an  assignment  of  a  Judgment 
from  proceedings  to  collect  the  judgment, 
where  no  provisions  as  to  the  conditions  of 
the  bond  were  made  In  the  order  of  the  dis- 
trict court  Oar$on  v.  Jansen,  65  Neb.  423 
(91  N.  W.  398). 

FRAUDULENT  REPRESENTA- 
TIONS. 

See  Fraud. 

As  attectlng  conveyance,  see  Deed*. 
Effect  on  sale  of  goods,  see  Sale*,  H  29-63. 
As  aflectlng  sale  of  land,  see  Yen  dor  and 
Purchaser,  H  33-38. 

FREEHOLD. 
See  EttateM,  If  2-4. 

FREEHOLDERS. 
Suffldency  of  signers  of  petition  for  liquor 
licanse.  see  Intoxicatino  Ziffuort,  ||  37-43. 

FREIQHT. 

See  Carriers. 

FUNDS. 

Of  state  University,  see  Colleges  and  Vni- 
verHties,  « 12-18. 

Of  counties,  see  Counties,  t(  422-429. 

Of  cities,  see  Municipal  Corporations,  XI. 

Of  schools,  see  Schools  and  School  Dis- 
tricts. 814-49. 

Of  states,  see  States. 


FUTURES. 


See.  Oamjni7. 


QAMBLINO. 


See  Gaming, 


GAME. 


Cboss-Refebenci  . 
See,  also,  Fiah. 

Statutory  provisions. 

1.  (1878.)  The  act  of  February  19,  1877, 
prohibiting  the  Itilllng  of  certain  designated 
«fld  birds,  and  providing  for  the  kind  of  fire- 
anns  to  be  used,  is  void  as  in  conflict  with 
MctioQ  11,  article  III  of  the  constitution. 
Sttmeign  v.  State,  7  Keh.  409. 

1  (1904.)  It  is  not  a  violation  of  the 
pnirlsion  of  the  constitution,  inhibiting  the 
Inoorporation  In  the  title  of  an  act  of  more 


than  one  subject,  for  the  legislature  to  pro- 
vide In  one  act  for  the  protection  of  fish, 
fowl  and  quadrupeds  under  the  general  de- 
nomination of  game.  Mcilahon  v.  State,  70 
Neb.  722  (97  N.  W.  1035). 

Penalties  and  fines. 

3.  (1904.)  A  penalty  of  $5  tor  each 
prairie  chicken  found  in  possession  or  un- 
der the  control  of  the  defendant  during  the 
closed  season  held  not  excessive  In  a  con- 
stitutional sense.  McMahon  r.  State,  70 
Neb.  722  (97  N.  W.  1035). 
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4.  (1904.)  The  law  not  recognizing  the 
distinction  between  principals  and  acces- 
sories In  misdemeanors.  It  Is  not  error  to 

Impose  a  fine  of  |5  against  each  of  several 
defendants,  who  composed  a  party  In  whose 
possession  a  number  of  prairie  chickens 
were  found,  for  every  chicken  so  found. 
McMahon  V.  State,  70  Neb.  722  (97  N.  W. 
1036). 

Aeceaaories. 

5.  (1904.)  The  law  does  not  recognize 
the  distinction  between  principals  and  acces- 
sories In  misdemeanors;  so  that  where  the 
evidence  shows  that  a  defendant  was  one  of 
a  party  engaged  In  a  common  unlawful  en- 
terprise— that  of  shooting  game  in  the  closed 
season — It  Is  sufBcient  upon  which  to  base 
a  conviction  of  such  defendant  upon  the 
charge  of  luivlng  in  his  possession  game 
protected  by  the  statute,  although  the  game 
when  taken  is  shown  to  have  been  in  a  buggy 
not  occupied  or  being  driven  by  the  defend- 
ant. McMahon  v.  State,  70  Neb.  722  (97  N. 
W.  1035). 


Forfeiture  of  fire-arms. 

6.  (1904.)  Section  3,  article  III,  chapter 
31  of  the  Complied  Statutes,  In  so  tar  as  It 

provides  for  the  seizure,  forfeiture,  and 
transfer  of  title  to  property  without  pro- 
.  vlding  fop  a  hearing,  is  unconstitutional  and 
void.  McConnell  v.  McKilHp,  71  Neb.  712 
(99  N.  W.  S05;  66  L.  R.  A.  607). 

7.  (1904.)  Under  the  police  power  of  the 
state  the  legislature  has  power  to  declare 
property  which  may  be  used  only  for  an  un- 
lawful purpose  to  be  a  public  nuisance  and 
authorize  the  same  to  be  abated  summarily 
by  public  officers;  but,  tf  property,  of  a  na* 
ture  innocent  lu  itself  and  susceptible  of  a 
beneficial  use,  has  ^een  used  for  an  unlaw- 
ful purpose,  a  statutory  provision  subjecting 
It  to  summary  forfeiture  to  the' state  as  a 
penalty  of  punishment  for  the  wrongful  use, 
without  affording  the  owner  thereof  oppor- 
tunity for  a  hearing,  deprives  him  of  his 
property  without  due  process  of  law.  Mc- 
Connell V.  McKillip,  71  Neb.  712  (99  N.  W. 
605;  66  L.  R.  A.  607). 


QAMINQ. 

ANALYSIS. 

I.  OAXBLINO  CONTBACTS. 
(A)  Nature  and  vaUdity. 

Wagers  In  general,  1 1. 

Teat  of  TaUdity,  tS. 

Sales  on  future  delivery,  ||  3-9. 

Agreements  for  payment  of  differences,  ||  10-12. 

VaUdlty  of  notes  in  payment  of  transactimu  In  bucket  shops,  |}  13, 14. 
Note  baaed  on  result  of  election,  {15. 
Notice  or  rescission  of  contract,  I  16. 
^)  Bi^ts  and  remedies  of  parties. 

Bight  of  action  to  recover  loss,  {{  17-80. 
Becovery  of  deposit  frcon  stakeholder,  9$  SI,  22. 
Personal  liabiUty  of  stakeholder,  18  23,24. 
Becovery  of  money  lost  on  board  of  trade,  H  25-89. 
Bvidence,  H  30-35. 
InstructionB,  %  30. 

n.  CBUONAI.  PBOSECUTION. 

Evidence,  SS  37-39. 
Information,  {40.  ' 

I.  GAMBLING  CONTBACTS.  game  and  contrivance  by  which  one  Inten- 

Yalldlty  of  note  given  In  payment  of  gam-  tionally  exposes  money  or  other  value  to  the 
Ing  contract,  see  Bills  and  Notet,  |{  69,  70.        risk  or  hazard  of  loss  by  diance.   Bowen  v. 

A.  Nature  and  Validity.  "  N'""        (102  N.  W.  460). 

Wagers  in  general.  Test  of  validity. 

1.  (1905.)  Gambling  Is  a  generic  term,  2.  (1900.)  The  trne  test  of  a  wagering 
and  includes  within  its  meaning  every  act,    contract  of  sale  as  being  against  public  pol- 
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iej.  Is:  Wu  then  In  the  minds  of  either 
party  to  the  transaction  an  Intention  In  good 
[ilth  to  secure  an  actual  transfer  and  dellT- 
ery  of  tbe  thing  to  be  sold?  Rogert  4  Bro. 
V.  Marriott,  69  Nab.  759  (82  N.  W.  31). 

Stln  on  futore  dtitvry. 

i.  (1U9.)  In  an  action  to  reeorer  eom- 
Dduteia  and  advances  In  liuylnK  and  aellins 
cnti  tor  fotnre  dellverr,  defended  on  the 
srand  that  it  was  a  gambling  transaction. 
eTldence  of  defendants  that  they  were  un- 
able to  pay  for  the  grain,  controlled  no  ele- 
nton,  etc.,  were  engaged  in  other  business 
Hum  kandllng  grain,  and  did  not  have  any 
of  It  in  their  pouesslon,  is  admissible  as 
ihowlng  the  intentions  of  the  parties  and 
tbe  real  characten  of  tlie  transaction.  Watte 
v.WUHccraham,  27  Neb.  4S7  (43  N.  W.  269). 

4.  (1889.)  In  an  action  to  vecorer  for 
Mrrlees  rendered  and  money  advanced  in 
bDTing  and  selling  grain  for  future  deliverr, 
rten  the  evidence  shows  Uiat  what  was 
called  delivery  consisted  In  settling  losses 
€0  tlie  board  of  trade;  that  defendants  bad 
neither-  ability  nor  Intention  to  deliver,  re- 
cdve,  or  pay  for  grain,  of  which  facts  plain- 
tiffs bad  notice,  and  there  is  no  evidence  as 
to  the  intention  of  the  other  parties  to  these 
Bomliial  transactions,  the  latter  are  mere 
wagers  and  a  verdict  for  defendants  will  not 
be  disturbed.  Watte  v.  Wideertham,  27  Nsb. 
«7  (43  N.  W.  259). 

i.  (189S.)  An  agreement  to  sell  grain 
(or  fntnre  delivery  is  not,  on  its  face,  a 
Kunbling  contract  MorrUtejf  v,  Broom4li 
n  Neb.  766  (56  N.  W.  383). 

6.  (1893.)  A  grain  dealer  sold  for  fu- 
ture delivery  as  much  grain  as  he  had  on 
Itaid.  and  iriien  the  time  arrived  to  make 
Mlfcry.  instead  of  shipping  the  grain  he 
Itad  bt  Us  cribs,  he  bought  grain  on  the 
nutet  to  fill  or  offset  the  sales  made,  and 
resold  tbe  grain  on  hand  for  future  dellverr. 
Bel4.  Not  gambling  transactions,  tforristey 
e.  irooiBol,  37  Neb.  76$  (66  N.  W.  383). 

T.  (1900.)  Where  a  contract  for  the  fu- 
ture delivery  of  wheat  Is  entered  Into  by 
<ne  of  tbe  parties  thereto  In  good  faith,  the 
>&me  would  be  valid  and  binding,  even 
though  the  other  party  to  tbe  contract  en- 
tered into  it  with  no  intention  to  effect  a 
genitlae  transfer  of  the  property,  and  mwety 
as  a  gambling  transaction  and  speculative 
TCotare  on  the  fluctuation  in  the  price  of 
the  commodity  nominally  dealt  In.  Bogen 
*  Bro.  V.  Uarriott,  59  Neb.  769  (83  N.  W. 
21). 
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8.  (1900.)  A  valid  contract  for  the  fu- 
ture delivery  of  wheat,  even  though  not  In 
the  possession  of  the  seller,  may  be  entered 
Into,  and  such  contract  would  be  upon  the 
same  plane  as  any  other  legal  obligation  for 
tlw  B«le  and  delivery  of  any  species  ot  per- 
sonal property.  Rogers  4  Bro.  «.  Marriott, 
69  Neb.  759  (82  N.  W.  21). 

9.  (1900.)  In  a  controversy  between  a 
principal  and  his  agents,  acting  as  commis- 
sion merchants  or  brokers,  in  a  transaction 
involving  an  alleged  purchase  of  gmln  tor 
future  delivery,  the  question  Is  whether  the 
Intention  was  that  the  principal  should  be- 
come the  actual  buyer  of  grain  through  the 
agency  of  the  commission  merchants,  or 
whether  they  expressly  or  Impliedly  agreed 
to  act  as  the  principal's  agent  in  gambling 
purchases  of  grain,  whldi  tbe  prtaclpal  bad 
no  intention  of  receiving.  If  the  transac- 
tion was  a  gambling  one  on  the  principal's 
part,  and  known  to  be  such  by  those  acting 
for  blm,  and  the  services  and  advances 
which  constitute  tbe  cause  of  action  were 
made  and  rendered  In  carrying  it  Into  ef- 
fect, the  agent  cannot  recover  therefor.  Rog- 
erg  <£  Bro.  v.  MarrMt,  69  Neb.  769  (83  N. 
W.  81). 

Agvasments  for  paymant  of  AUfaranees. 

10.  (1878.)  A  contract  to  operate  In 
grain  options,  to  be  adlusted  according  to 
the  difference  In  the  market  value  thereof, 
is  a  contract  for  a  gambling  transaction 
which  the  law  will  not  tolerate.  It  Is  con- 
tra  boMW  mores,  and  against  pnblto  policy. 
Rudolf  V.  Wintere,  7  Neb.  125. 

11.  (1889.)  When  the  parties  to  an  exe- 
cntoiiy  contract  tor  tbe  sale  of  property  do 
not  intend  that  tbo  property  shall  be  deliv- 
ered, but  tlut  the  transaction  is  to  be  settled 
by  the  payment  of  the  difference  between 
tbe  contract  price  and  the  market  price  of 
tbe  article  at  a  time  stated,  the  contract  is 
void.  Bprague  v.  Warren,  26  Nob.  816  (41 
N.  W.  1113;  8  Lu  R.  A.  679fi). 

12.  (1889.)   In  considering  contracts  of 

dealing  In  futures  through  bucket  shops,  al- 
though tbe  outward  forms  of  law  may  have 
been  complied  with,  yet  where  yie  defense 
Is  that  the  contract  Is  a  wagering  one,  and 
not  Intraded  for  tbe  actual  sale  and  delivery 
of  property,  it  is  the  duty  of  the  courts  to 
go  behind  the  contract  and  examine  the 
foots  and  circumstances  which  attended  tbe 
making  of  It  In  order  to  ascertain  Its  true 
character.  Sprague  v.  Warren,  26  Neb.  326 
(41  N.  W.  1118;  8  U  R.  A.  679n). 
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Validity  of  notes  in  payment  of  tranaac- 
tions  in  bucket-ahops. 

13.  (1902.)  Evidence  examined,  and  A  eld 
sufficient  to  sustain  finding  of  jury  that  the 
consideration  of  the  note  sued  upon  waa  not 
tainted  with  any  Indebtedness  arising  out  of 
gambling  transactions.  Connor  v.  Rumsej/, 
2  Unof.  740  (89  N.  W.  991  )\ 

14.  (1902.)  The  drafts  used  in  the  gam- 
ing deals  compbined  of  having  been  drawn 
to  the  order  of  the  cashier  of  tlii  bank  which 
.was  defrauded,  hy  himself  or  at  his  Instance 
by  the  assistant  cashier,  were  sufficient,  of 
themselves,  to  put  the  defendant  upon  In- 
quiry as  to  the  nature  and  ownership  of  the 
funds  used  by  them  in  the  transactions. 
Mendei  v.  Boyd,  3  Unof.  473  (91  N.  W.  860). 

Note  baaed  on  result  of  election. 

15.  (1598.)  A  note  reading,  "six  months 
after  date,  if  elected  county  commissioner, 
I  promise  to  pay,"  etc.,  Is  a  contract  of  wager 
on  the  result  of  an  election,  and  on  grounds 
of  public  policy  will  be  declared  void.  Specht 
V.  Beindorf.  56  Neb.  653  (76  N.  W.  1069; 
42  U  R.  A.  429). 

Notice  or  rescission  of  contract. 

16.  (1903.)  It  is  not  necessary  that  a 
defendant,  who  asserts  tliat  the  contract 
sued  on  Is  a  wagering  contract  and  unen- 
forceable as  such,  give  notice  to  the  other 
party  of  his  intention. to  repudiate  the  con- 
tract. irerHli  V.  Gurver,  4  Unof.  830  (96 
N.  W.  619). 

B.  Parties  and  Bemedles  of  Parties. 
Bight  of  action  to  recover  loss. 

17.  (1889.)  The  title  to  "An  act  to  amend 
section  •  *  •  214  •  •  •  of  the  crim- 
inal code,  chapter  68  of  the  General  Stat- 
utes of  1873,"  held,  sufflclent  to  authorize  an 
amendment  to  the  section  giving  a  right  of 
recovery  of  money  or  property  lost  in  gam- 
bling. Perry  v,  Orott,  26  Neb.  826  (41  N.  W. 
799). 

18.  (1889.)  Section  214  of  the  criminal 
code,  as  amended  in  1875,  in^de  any  person 
who  played  at  any  game  whatever  for  money 
or  property,  or  who  made  any  bet  or  wager 
with  another,  liable  for  money  op  property 
lost  by  such  game,  bet,  or  wager,  and  a  civil 
action  may  be  maintained  against  him  to  re- 
cover the  same.  Perry  v.  Orosa.  26  Neb.  826 
(41  N.  W.  799). 

19.  (1905.)  Although  nothing  more  than 
a  gambling  contract,  a  party  to  a  diamond 
purchase  tontine  contract  cannot  recover 
therefor,  under  section  214  of  the  criminal 


code.  Bowen  v.  Lynn,  73  Neb.  216  (102  N. 
W.  460). 

20.  (1906.)  Section  214  of  the  criminal 
code,  as  amended  In  1887,  which  provides 
for  the  recovery  by  civil  action  of  money 
lost  at  gambling,  applies  to  such  kinds  or 
descriptions  of  gambling  only  as  are  men- 
tioned in  that  section.  Bowen  v.  Lynn,  73 
Neb.  215  (102  N.  W.  460). 

Becovery  of  deposit  from  stakeholder. 

21.  (1886.)  Where  a  wager  is  Illegal 
either  party  may  claim  the  money  deix»ited 
by  him,  from  the  stakeholder,  even  after  the 
wager  is  decided  against  such  party,  pro- 
vided the  demand  is  made  before  the  money 
Is  actually  paid  to  the  winner.  Riddle  v. 
Perry,  19  Neb.  605  (27  N.  W.  721). 

22.  (1890.)  Money  wagered  on  the  re- 
sult of  a  horse  race  may  be  recovered  from 
the  stakeholder  by  the  party  depositing  the 

same  If,  before  the  stake  Is  paid  over  to  the 
winner,  a  demand  has  been  made  upon  the 
stakeholder  for  Its  return.  Deaver  v.  Ben- 
nett, 29  Neb.  812  (46  N.  W.  161;  26  Am.  St. 
Rep.  41&X. 

Personal  liability  of  stakeholder. 

23.  (1886.)  A  stakeholder,  of  a  wager, 
who  has  paid  the  money  to  the  winner  be- 
fore notice  or  demand  of  the  loser  will  be 
exonerated.  Riddle  v.  Perry,  19  Neb.  SOS 
(27  N.  W.  721). 

24.  (1886.)  Section  214  of  the  criminal 
code  does  not  apply  to  a  mere  stakeholder 
who  has  taken  no  part  in  the  illegal  trans- 
action. Riddle  V.  Perry,  19  Neb.  606  (27  N. 
W.  721). 

BecoTery  of  money  lost  on  board  of  trade. 

25.  (1902.)  Payment  to  the  Joint  tort- 
feasor! without  tracing  the  mimey  Into  the 
hands  of  its  owner  Is  no  defense  In  an  ac- 
tion against  the  broker  to  recover  the  money 
lost  in  gambling  deals.  Mendel  v.  Boyd,  '3 
Unof.  473  (91  N.  W.  860). 

26.  (1902.)  In  an  action  against  a  broker 
to  recover  money  lost  on  the  board  of  trade, 
the  broker  should  be  charged  with  the 
amount  of  the  trust  fund  actually  received 
and  converted  by  him,  and  he  is  entitled  to 
credit,  by  way  of  mitigation  of  damages,  for 
all  of  the  money  repaid  by  him  which  can 
be  traced  back  Into  the  hands  of  the  owner 
thereof.  Mendel  v.  Boyd,  3  Unof.  473  (91  N. 
W.  860). 

27.  (1902.)  The  broker  In  a  gambling 
transaction  on  the  board  of  trade  will  be 
held  liable  to  the  true  owner  of  the  funds. 
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eren  It  he  taaa  no  knowledge  of  the  owner- 
sblp  tbereof.   Mendel  v.  Boyd,  3  Vnot.  473 

(81  N.  W.  860). 

28.  (1902.)  Wben  a  bank  cashier  la  a 
defoalter  to  his  bank  for  money  used  in 
gambling  on  the  board  of  trade,  and  ht3 
sureties  to  the  bank  pay  hts  shortage,  tbey 
are  subrogated  to  the  rights  of  the  bank 
agaiDst  the  broker  with  whom  the  money 
was  lost.  Mendel  v.  Boyd,  3  Unof.  473  (91 
N.  W.  860). 

29.  (1902.)  The  drafts  used  in  the  gam- 
log  deals  complained  of  having  been  drawn 
to  tbe  order  ot  the  cashier  of  the  bank  which 
wu  defiaaded,  by  hlmaelf  or  at  bis  Instance 
by  the  assistant  cashier,  were  aufScient,  ot 
thcmselTce,  to  put  the  defendant  upon  in- 
quiry as  to  the  nature  and  ownership  ot  the 
(oDds  used  by  them  la  the  transactions. 
Jfeadel  r.  Boyd.  3  Unof.  473  (91  N.  W.  860). 

Eridence. 

30.  (1889 )  Where  a  commission  mer- 
duut  teetlfles  that  he  never  had  a  ware* 
hODse  receipt  tor  grain  in  a  warehouBe. 
which  be  claimed  to  have  purchased  on  the 
order  of  certain  parties  residing  at  A.,  in 
this  state;  that  be  did  not  know  Id  what 
elerator  the  alleged  grain  was  which  he 
claimed  to  tiave  purchased,  and  that  he 
settled  the  alleged  losses  by  "ringing  np" 
In  the  hoard  of  trade,  held,  that  his  testi- 
mony hiled  to  show  a  bona  fide  purchase 
of  grain  for  actual  delivery.  Sprague  v. 
Warren.  26' Neb.  326  (41  N.  W.  1113;  3  L. 
R.  A.  679H). 

31.  (1!H)0.)  Evidence  examined,  and  held 
that  tbe  only  conclusion  to  be  reached  from 
the  plaintiff's  evidence  is  that  the  contract 
was  based  on  a  wagering  transaction,  and 
that  there  was,  in  fact,  no  intention  on  the 
put  of  the  parties  to  engage  in  a  bona  fide 
purchase  to  be  followed  by  an  actual  deliv- 
ery of  the  commodity  In  which  they  nomi- 
nally dealt,  and  that  such  transaction  was  a 
gambling  venture  and  speculation  in  the 
fluctuation  in  the  price  of  wheat  in  the  mar- 
kets, and  Is  void  as  being  contrary  to  pub- 
lic policy.  Rogers  A  Bro.  v.  Marriott,  S9 
Neh.  75»  (82  N.  W.  21). 

32.  (1902.)  Evidence  examined,  and  held 
snfficlent  to  sustain  finding  of  Jury  that  the 
consideration  of  the  note  sued  upon  was  not 
tainted  with  any  indebtedness  arising  out  ot 
gambling  tiansactlona  Connor  v.  ffumscv, 
2  Unof.  7<0  (89  N.  W.  991). 

33.  (1903.)    On  an  issue  whether  a  con- 
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tract  for  the  purchase  of  20,000  bushels  ot 
wheat  was  a  wagering  contra::t,  evidence 
that  the  alleged  purchaser  was  not  a  miller 
or  dealer  in  grain  and  had  no  use  for  or 
means  of  handling  the  grain  purported  to  be 
purchased,  that  he  was  an  electrical  en- 
gineer of  small  means,  and  that  the  alleged 
seller  had  reason  to  know  that  he  had  no 
property  or  means  to  enable  him  to  meet  tbe 
purchase  price  of  such  an  amount  of  gra'n, 
or  any  reasonable  proportion  thereof,  is  ad- 
missible. Jlferrjlf  v.  Oarrer,  4  Unof.  830  (96 
N.  W.  619). 

34.  (1904.)  Evidence  examined  and  AeM 
to  eetB  sh  the  fact  that  the  transactions 
complained  of  were  mere  speculations  on 
the  rise  and  fall  of  the  market  prlee  of 
grain  on  the  board  ot  trade,  and  were  there- 
fore illegal  and  void,  jrendef  v.  Boyd,  S 
Unof.  473  (91  N.  W.  860). 

35.  (1904.)  Evidence  examined,  and  Held 
to  eetabllah  tbe  tact  that  tbe  transactions 
complained  of  were  mere  speculations  on  the 
rise  and  fall  of  the  market  price  of  grain  on 
the  board  of  trade,  and  were  therefore  ille- 
gal and  voUl.  Mendel  v.  Boyd,  3  Unof.  473 
(91  N.  W.  860) 

Instnictiona. 

86.  (1889.)  In  action  to  recover  money 
lost  by  betting  on  horse  races.  Instructions 
set  out  in  opinion  held  proper.  Perry  v. 
Grow,  26  Neb.  826  (41  N.  W.  799). 

H.  CBOCINAL  PBOSECUTION. 

Evidence. 

37.  (1898.)  One  charged  only  with  set- 
ting up  and  keeping  gaming  tables  and  gam* 
bling  devices  cannot  be  convicted  on  evl- 
dejice  that  he  aided  and  abetted  another  in 
committing  the  offense  charged.  Oerter  v. 
State,  67  Neb.  136  (77  N.  W.  367) 

38.  (1904.)  Evidence  showing  that  a 
"pool  room"  where  pools  upon  horse  races 
are  sold  on  odds,  sustains  a  finding  that  the 
pool  room  was  used  and  occupied  for  gam- 
bling wltbin  the  statutes.  Moorea  v.  State, 
ex  rel.  Dunn,  71  Neb.  522  (99  N.  W.  249; 
115  Am.  St.  Rep.  605). 

39.  (1906.)  Evidence  shoving  gambling 
devices  were  found  in  possession  of  defend- 
ant at  the  time  of  his  arrest  in  his  place  of 
business,  and  that  such  devices  had  been 
and  were  used  for  gambling  purposes  sus- 
tains a  verdict  of  conviction.  Stetter  V. 
State,  77  Neb.  777  (110  N.  W.  761). 
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Informatloii. 

40.  (1903.)  An  InformatioD  under  sec- 
tion 217  of  the  criminal  code  must  set  out 
the  names  of  the  parties  allowed  to  play  the 


|40 

games  complained  of,  if  known  to  the  pros- 
ecutor, or  allege  that  the?  are  unknown  if 
such  Is  the  fact  Uoore  v.  Btate,  69  Neb. 
653  (96  N.  W.  196). 
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ANALYSIS. 

X.  NATURE  AND  OBOUNDS.  PEBSONS  AND  FBOPSBTT  BOBraCT  TO  OAB- 

NISHHENT. 
Necessity  of  jurisdiction,  S  1* 

Necessity  of  right  of  action  against  garnishee,  St  3. 
Persons  subject  to  garnishment. 

 In  general,  ffi  4,  5. 

Municipal  corporation,  {{6,7* 

 County,  S  8. 

i        Corporations,  9, 10. 
^—Foreign  corporation,  %\\. 

—  ■ '  ■  Judgment  debtor,  1 12. 
Property  subject  to. 

■  ■■       Definition  of  claim,  (  13. 

Honey  due  on  promissory  note,  {|  14, 15. 
'   Corporate  stock,  fiS  16-18. 

—  ..      Property  assigned  for  benefit  of  creditors,  9  19 
— ^—  Bank  deposit  of  county  treasurer,  {  20. 

—  .     Honey  paid  for  Toid  liquor  license  1 81. 

Interest  of  mortgagor,  St81K-24. 

 Property  in  custody  of  the  law,  {|  86-33. 

 Surplus  of  exeention,  1 84. 

n.  PBOOBBDZNOS  TO  PBOOXTBB. 

Jurisdiction,  IS  86, 36. 
Venue,  S8  37,38. 
Parties,  {39. 

Affidavit  or  petition,  {{  40-45. 

m.  WBTT  OB  FBOCESS.  N0TIC2  AND  SERVICE. 
Indorsement  of  amount,  I  46. 
Serrice  and  notice  to  defendant,  SI  47-50. 
UabiUty  of  offleer,  1 61. 

IV.  LIBH  OP  OABNISHMENT  AND  LIABUJTT  OP  0ABNI8HEX. 
Creation  and  existence  of  liok. 

Commencement  of  lien,  S|  68-67. 

 Extent  of  Uen,  IS  58-63. 

Property  subject  to  Uen,  { 64. 

Liability  of  garnishee  to  defendant's  creditors,  {  65. 

Priorities  between  garnishment,  SS  66,  67. 

Priority  as  to  other  liens  or  claims,  {S  68-70. 

Waiver  or  release  of  lien,  SS  71-74. 

When  liability  of  garnishee  attaches,  8  75. 

Delivery  of  property  to  defendants  after  garnishment,  1 76. 

Idability  of  garnishee  for  payment  of  money  pending  action  to  extMid 

Uen,  {77. 
Extension  of  lien,  8  78. 

Enforcement  of  lien  by  creditor's  suit,  SS79,80. 
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T.  PBOCBESnrCHB  TO  SUPFOBT  OB  XNFOBCE. 
When  Mthoriaed,  ${  81-8S. 
Sn joining  multiplicity  of  proceedings,  IS  84, 86. 
Prepayment  of  gamiehee  feea,  $t  8S-88. 
Answers  and  disclosures  by  garnishee. 

 Time  for  answering,  8  89. 

 Heceesity  and  siiffieiency,  H  00-03. 

 IdaUlity  for  incomplete  or  defeotire  anawen,  ||  04-08. 


Arrest  for  refusal  to  answer,  1 07. 

■  Conclusiveness  and  effect,  IS  08, 00. 
•  Further  or  supplemental  answer,  S  100. 


Abandonment  of  property  by  garnishee,  8  101. 
Evidence  as  between  plaintiff  and  garnishee,  {  108. 
Xeatrainiag  proceeding  by  garnishee,  8  103. 
Scope  and  extent  of  Inquiry,  If  104,  lOS. 
m^sition  of  property,  S  100. 
Evidence,  1 107. 
Judgmmt. 

 Time  for  rendition,  SI  108-110. 

 Pwsonal  Judgment  against  gamtobee,  fS  111-113. 

~  Collateral  attack,  11 14. 

— —  ConelnslTenMB  of  order,  8S  llS-118. 

 Vacatli^  asid  setting  aside,  1 119. 

.  Review,  S|  120-124. 

 -IdabiUty  or  bond,  SI  12S,  ISO- 
Costs,  8  127. 

B»cutiou  and  enforcement  of  judgment,  88  188, 180. 
IMaeharge  of  gamiahee,  88  130-136. 

VI.  CIiAXlEB  BT  THISD  PEKSON. 

In  general,  8S  137-180. 

VXI.  OPKBATIOV  Am  B7TBCT  OP  OABinSHlEBKT.  XUDOUOT,  OB  PATKBHT. 

Effect  of  garnishment  in  general,  8S  140,  141. 
Bfleet  on  dividends  of  corporate  stock,  1 148. 
Payment  under  order  of  court,  S8  143-147. 

 Of  sister  state,  88  148, 140. 

Payment  under  void  order,  1 160. 

WTTT   WBONOPOI*  OABHISHMSNT. 

Damages  for  wrongful  garnishment,  ||  161-163. 

Statutory  provisions,  S8  164-167. 

What  law  governs,  8  168. 

IdabUlty  of  foreign  corporatiott,  8  §169, 160. 

petitloB  or  complaint,  If  161-163. 

CBoas-REraBENCES.  I.  ITATTXBB  ABD  OBOITBDS,  PBB80NS 

Sec,  also.  Attachment;  Execution.  AND  PBOPEBTT  SUBJECT  TO 

Exemption  of  property  from  gamlshment.  GAENISHMEBT, 

see  Esemptiona.  Beoessity  of  jurisdiction. 

Effect  of  garnishment  on  right  of  stop-       i.   (igss.)    Gamishment  Is  an  attanh- 

page  in  transitu,  see  Carriert,  88  63,  64.  ment  by  means  of  which  money  or  property 

Garnishment  against  assignee  tor  cred-     of  a  debtor  tn  the  hands  of  a  third  party, 

itoTB,  Bee  Asaifinmenta  for  Benefit  of  Cred-     which  cannot  be  levied  upon,  may  be  sub- 

itort,  f  116.  Jected  to  the  payment  of  the  creditor's  claim. 

Waiver  of  claim  to  trust  property  In  bands     To  subject  such  property  to  attachment  It 

of  third  person,  by  gamlshment,  see  TnMtf,    must  be  within  the  jurisdiction  of  the  court. 

1 182.  American  Central  Int.  Co.  v.  Hettler.  37 

Jurisdiction  of  Justice  of  peace,  see  Jtu-     Neb.  849  (S6  N.  W.  711;  40  Am.  St  Rep. 

ticet  of  the  Peace  and  County  Court,  8  82,  522). 
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Necessity  of  right  of  action  against  gar- 
nishee. 

2.  3.  (1889.)  A  garnishee  cannot  be 
charged  as  the  debtor  of  the  defendant  un- 
less ft  appear  afflrmallvely  that  at  the  time 
of  the  garnishment  tbe  defendant  had  a 
cause  of  action  against  him  for  the  recovery 
of  a  legal  debt  due  or  to  become  due  by  the 
efflux  of  time.  Ednev  v.  Willis,  23  Neb.  56 
(36  N.  W.  300):  (1897)  Chicago,  B.  d  Q.  R. 
00.  V.  Tan  Cleave,  52  Neb.  67  (71  N.  W.  971). 

Persona  subject  to  garnishment 

—  In  general. 

4.  (1882.)  A  penson  deriving  his  au- 
thority from  the  law  to  hold  or  receive 
money  or  property  cannot  be  gamisheed  for 
the  same.  State,  ex  rel.  Cratoford,  v-  Eberly, 
12  Neb.  616  (12  N.  "W.  96). 

5.  (1896.)  Unsecured  creditors  may,  by 
garnishment,  compel  a  secured  creditor  to 
account  to  them  for  the  surplus  security 
after  satisfying  his  debts.  JEtna  In$.  Co.  v. 
Bank  of  Wilcox,  48  Neb.  644  (67  N.  W.  449). 

—  Municipal  corporation. 

6.  (1872.)  A  municipal  corporation  la 
not  subject  to  garnishee  process.  People,  ex 
rel.  Spaun,  v.  Omaha,  2  Neb.  166. 

7.  (1882.)  A  municipal  corporation  Is 
not  subject  to  garnishment  process,  unless 
the  debtor  consents.  State,  ex  rel.  Crawford, 
V.  Eberly.  12  Neb.  616  (12  N.  W.  96). 

—  County. 

8.  (1887.)  A  county  is  not  subject  to 
garnishment.  State,  ex  rel.  Crawford,  v. 
Eberly.  12  Neb.  616  (12  N.  W.  96). 

 Corpora  tiona. 

9.  (1893.)  An  Insurance  company  hav- 
ing sustained  a  loss  in  this  state,  which  la 
adjusted  and  payable  here,  cannot  be  gar- 
nished in  another  state  where  it  has  neither 
property  nor  money  of  the  debtor  subject  to 
the  process  of  the  court.  American  Centrai 
In*.  Co.  V.  Settler,  37  Neb.  849  (66  N.  W. 
711;  40  Am.  St.  Rep.  522). 

10.  (1901.)  Prior  to  the  adoption  of  sec- 
tion 486a  of  the  code  of  civil  procedure,  a 
corporation  may  properly  be  made  a  gar- 
nishee, where  the  only  property  sought  to 
be  attached  is  the  capital  stock  of  the  coi^ 
poratlon  owned  by  the  defendant,  farmer* 
ft  Merchants  Nat.  Bank  v.  Mother,  63  Neb. 
130  (88  N.  W.  662). 

i—— Foreign  corporation. 

11.  (1886.)  A  foreign  corporation  hav- 
ing no  property  of  the  debtor  in  this  state 


HMENT.  I  id 

'  nor  owing  money  to  talm  payable  therein  is 
not  subject  to  garnishment  In  this  state. 

Wright  V.  Chicago,  B.  d  Q.  R.  Co,,  19  Neb. 
175  (27  N.  W.  90;  56  Am.  Rep.  747). 

 J'udgment  debtor. 

12.  (1895.)  A  Judgment  debtor  is  liable 
to  the  process  of  garnishment  when  the 
two  actions  are  brought  In  the  same  court, 
but  not  otherwise.  i8co«  v.  Bohman,  43 
Neb.  618  (62  N.  W.  46;  47  Am.  St  Rep.  767). 
Property  subject  to. 

■         Definition  of  claim. 

13.  (1906.)  A  cteim  Is  a  demand  made 
of  a  right  or  supposed  right  calling  on 
another  for  something  due  or  supposed  to 
be  due.  It  Implies  that  the  right  Is  In 
dispute  and  Is  suggestive  of  debate,  con- 
tention and  of  something  left  for  future  de- 
termination. An  account  which  one  claims 
to  hold  against  an  employee  is  an  account 
or  chdm  within  the  meaning  of  said  act. 
Gtorelon  Bro«.  v.  Wageman,  77  Neb.  185  (108 
N.  W.  10S7). 

—  Koney  due  on  promissory  note.  ■ 

14.  (1877.)  A  debt  due  upon  a  note  or 
bill  overdue  Is  subject  to  attachment  and 
garnishment.  Nesbitt  v.  Campbell,  5  Neb. 
429. 

16.  (1888.)  Where  a  negottoble  promis- 
sory note  is  transferred  by  Indorsement 
after  maturity,  the  legal  title  la  thereby 
vested  in  the  Indorsee,  and  the  amount  due 
on  the  note  cannot  thereafter  be  garulsheed 
In  the  bands  of  the  maker  as  a  debt  due  to 
the  original  holder,  whether  the  maker  has 
notice  of  the  transfer  or  not  Edneg  v. 
WiUit,  23  Neb.  66  (36  N.  W.  300). 

 Corporate  stock. 

16.  (190L)  Stock  subserfptlon  to  the 
stock  of  a  corporation  may  be  gamisheed 
by  a  creditor  to  the  extent  that  It  Is  due 
and  unpaid.  Bohrer  v.  Adair,  61  Neb  824 
(86  N.  W,  495). 

17.  (1901.)  The  real  actual  rights  and 
Interests  of  a  stockholder  will  be  reached 
by  the  garnishment  upon  the  corporation 
without  regard  to  the  apparent  interest  of 
the  owner.  Farmers  «f  Merchants  Nat.  Bank 
V.  Mother.  63  Neb.  130  (88  N.  W.  652). 

18.  (1901.)  The  real  and  not  the  ap- 
parent interest  of  a  stockholder  In  the 
property  of  the  corporation  represented  by 
shares  of  stock  registered  In  his  name,  may 
be  reached  by  garnishee  process  served  on 
the  corporation.  Farmers  d  Merchants  Nat. 
Bank  v.  Mother,  63  Neb.  130  (88  N.  W.  562), 
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—    Property  assigned  for  benefit  of  cred- 
itors. 

19.  (1878.)  Property  held  by  an  aa- 
lignee.  under  a  rallS  aaslgument  for  the 
beneflt  of  credltora,  la  not  subject  to  at- 
taelmient  or  garnishment  for  the  aaalgnor's 

debts.  Bchlueter  v.  Raymond  Bro».  4  iSo^ 
7  NetL  281. 

—Bank  dqtoslt  of  eoimty  treasurer. 

20.  (1881.)  It  Is  no  defense  to  a  samish- 
Bent  of  money  deposited  la  a  bank,  In  an 
action  agal^  the  depositor  Individually, 
tbat  luch  money  was  deposited  by  the  de- 
fmdant  as  county  treasurer,  since  such  a 
deposit  of  public  funds  was  unlawful. 
FiTtt  yat.  Bank  v.  Gandy,  11  Keb  431  (9 
N.  W.  566).  [Overruled.  McInto$h  v.  John- 
KM,  51  Neb.  33;  70  N.  W.  522.] 

Money  paid  for  Told  liquor  license. 

21.  (1882.)  A  license  to  sell  Intozlcat- 
Ins  liquor^  granted  by  the  proper  authority, 
not  void  upon  its  face,  cannot  be  attacked 
odltteTally,  and  hence  cannot  be  treated  as 
a  anility  and  the  money  paid  for  the  license 
be  gamlsbeed  as  the  property  of  the 
Uoensee.  Pandl  v.  Clary,  13  Neb.  406  (14 
N.  W.  167). 

 Interest  of  mortgagor. 

22.  (1877.)  An  ordinary  creditor  may. 
l7  proceedings  In  attachment,  subject  the 
tBtanst  (tf  a  mortgagor  of  goods  and  chat- 
tell  In  the  hands  of  the  mortgagee  to  the 
payment  of  his  debt.  The  plain,  orderly 
conne  in  such  ease  Is  by  garnishment, 
whereby  such  interest  can  be  ordered  paid 
oter  to  the  attachment  creditor,  f  ouUbner 
f.  ¥e|wra.  6  Neb.  414. 

23.  (1883^)  The  equity  of -redemption  in 
mortgaged  or  pledged  personal  property, 
eren  after  condition  broken,  is  sudi  an  in- 
terest ai,  in  this  state,  mi^  be  reached  by 
attachment  or  garnishment  before  iudg- 
meot,  and  by  garnishment  after  Judgment 
In  ^d  of  execution.  fiumJum  v.  DooHUle^ 
14  Neb.  214  (15  N.  W.  606).  [Umit«l.  Oki- 
ct9o  L.  Co.  o.  Fuher,  18  Neb.  334.] 

21  (1897.)   Where  a  mortgagee  of  ehat^ 

teb  Is  In  possession  of  the  mortgaged  prop* 
erty,  the  Interest  of  the  mortgagor  therein 
after  the  debt  is  paid  may  be  reached  by 
process  of  garnishment  by  a  creditor  of  the 
latter.  Meter  d  naapke  v.  Miller,  fil  Neb. 
620  (  71  N.  W.  815). 

 Property  In  custody  of  the  law. 

26.  (2887.)    As  a  general  rule  funds  in 


the  hands  of  a  clerk  of  a  court  are  not  sub- 
ject to  garnishment  in  a  law  action. 
Weaver  v.  Crettman,  21  Neb.  67S  (33  N.  W. 
478).  [Overruled.  Anheuter-Busch  Breicinff 
Co.  V.  Hier,  62  Neb.  424.] 

26.  (1895.)  Chattels  gamlsbeed  in  the 
hands  of  a  mortgagee  are  In  custody  of  the 
law  and  not  subject  to  seizure  under  a  sub- 
sequent writ  of  attachment.  Grand  Ulond 
Banking  Co.  v,  Oottetlo,  45  Neb.  119  (63 
N.  W.  376). 

27.  (1899.)  Money  in  cu$todia  legiM  is 
not  subject  to  the  process  of  garnishment. 
Bturtewmt  v.  Bohn,  59  Neb.  82  (80  N.  W. 
273), 

28.  (1899.)  Money  about  to  be  paid  to  a 
clerk  of  the  district  court,  to  be  by  him  dis- 
tributed under  a  decree,  cannot  be  reached 
by*  garnishment  issued  out  of  the  county 
court'  against  one  of  the  distributees. 
Sturtevant  Co.  v.  Bohn  8a$h  d  Dow  Co.,  57 
Neb.  671  Kli  N.  W.  265). 

29.  (1899.)  The  garnishee,  a  clerk  of 
the  court,  may  waive  the  defense  tbat  the 
money  Is  not  liable  In  his  hands  to  garnish- 
ment. Sturtevant  v.  Bohn  Bash  d  Door  Co., 
69  Nob.  82  (80  N.  W.  273). 

30.  (1900.)  A  receiver  cannot  be  gar- 
nlsbeed  or  sued  with  respect  to  the  property 
In  his  possession  by  virtue  of  his  trust 
yeUh  V.  Rett,  60  Neb.  52  (82  N.  W.  116). 

31.  (1901.)  When  personal  property  bas 
been  lawfully  seized. under  mesne  or  flnal 
process,  successive  levies  oo  the  same  prop- 
erty may  be  made  thereon  by  the  same  ofll- 
oer;  or  by  garnishment  proceedings  such 
officer  may  be  charged  as  garnishee  and  the 
property  bound  from  the  time  of  the  serv- 
ice of  summons  In  garnishment  on  him. 
Pitkin  d  Brooks  v.  Bumham,  Sanna, 
Hunger  <£  Co.,  62  Neb.  385  (87  N.  W.  160; 
89  Am.  St.  Rep.  763;  66  L.  R.  A.  280). 

82.  (1903.)  A  receiver  can  be  gamlsheed 
by  IWTB  of  the  «>art  which  anwinted  him. 
reiser  v.  Cathere,  5  Unof.204  (97  N.W.840). 

83.  (1905.)  Where  a  fund  Is  in  the 
hands  of  the  clerk  of  the  district  court 
which  lias  been  obtained  by  a  void  garnish- 
ment proceeding,  the  court  should  direct 
such  funds  to  be  returned  to  the  garnishee. 
Teiecr  v.  Oathert,  73  Neb.  317  (102  N.  W. 
612). 

 Surplus  of  execution. 

34.  (1891.)  The  surplus  proceeds  of 
property  In  the  hands  of  an  officer  of  the 
court,  after  satisfying  the  execution,  or 
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other  proeasB,  belongs  to  the  defendant,  who 
is  entitled  to  It  without  an  order  of  the 
court,  and  Is  therefore  subject  to  garnish- 
ment  by  a  creditor.  Oppenheimer  v.  Marr, 
31  Neb.  811  (48  N.  W.  818;  18  Am.  St.  Rep. 
639). 

II.  PB0CBEDIN06  TO  PBOCUBE. 
Jurisdiction. 

35.  (1894.)  A  Judgment  of  the  district 
court  cannot  be  reached  by  garnishment  pro- 
ceedings before  the  county  court.  Scott  v. 
Rchman,  43  Neb.  618  (62  N.  W.  46;  47  Am. 
St  Rep.  767). 

36.  (1903.)  Where  the  employer  Is  made 
a  party  to  a  suit  by  his  employee  to  enjoin 
a  multiplicity  of  garnishment  proceedings 
by  creditors  of  the  latter,  and  the  suit  has 
been  properly  brought  against  him  in  any 
county,  and  senrlee  of  summons  therein  has 
been  made  on  him,  a  summons  Issued  to 
the  sheriff  of  another  county,  where  the 
Judgment  creditor  resides,  which  is  prop- 
erly served  on  him,  gives  the  court  Jurisdic- 
tion of  all  the  parties  pa  the  action,  and 
full  power  to  grant  the  proper  relief  therein, 
firefver  v.  union  P.  B.  Co.,  68  Neb.  91  (93  N. 
W.  943:  110  Am.  St.  Rep.  393:  61  L.  R.  A. 
319). 

V«Bue. 

37.  (1895.)  An  order  of  garnishment 
cannot  be  issued  to  a  county  other  than  that 
In  which  the  principal  action  Is  brought. 
South  Omaha  Hat.  Bank  v.  Farmera  d 
MtrChcnt*  Jiat.  Bank,  45  Neb.  29  (63  N. 
W.  128). 

38.  (1900.)  One  can  be  gamlsheed  only 
in  the  state  where  the  debt  Is  payable,  if 
that  is  the  place  of  residence  of  his 
creditor.  BuUard  v.  Chaffee,  61  Neb.  88  (84 
N.  W.  604;  Bl  L.  R.  A.  71E). 

Parties. 

39.  (1891.)  In  an  action  against  a 
garnishee  neither  the  Judgment  debtor  nor 
the  assignee  of  the  fnnd  need  be  Joined. 
Comieh  4  TittheU  v.  BuMsell,  82  Neb.  397 
(49  N.  W.  879). 

Affidavit  or  petition. 

40.  (1883.)  An  affidavit  in  garnishment 
upon  affiant's  belief  only  is  sufficient. 
Bumham  v.  DooHttle,  14  Neb.  214  (15  N. 
W.  606). 

41.  (1893.)  In  order  to  found  proceed- 
ings In  garnishment  In  aid  of  an  attach- 
ment, it  is  necessary  that  the  affidavit  re- 
quired by  law  be  filed  In  the  court  issuing 


the  process  before  notice  is  served  upon  the 
garnishee.  State,  ex  rel.  Auetrain  &  Co.,  v. 
Duncan,  37  Neb.  631-  (56  N.  W.  214). 

42.  (1893.)  In  order  that  proceedings  In 
garnishment  may  be  pleaded  against  third 
parties.  It  must  alBrmatlvely  appear  from 
the  record  that  the  steps  were  taken  neces- 
sary to  confer  Jurisdiction,  and  a  voluntary 
appearance  and  answer  by  the  garnishee 
does  not  supply  the  place  of  such  Jurisdic- 
tional proceedings.  State,  ex  rel.  Auetrain  d 
Co.,  V.  Duncan,  37  Neb.  631  (66  N.  W.  214). 

43.  (1902.)  A  complaint  drawn  under 
the  provisions  of  section  531c  of  the  code  of 
civil  procedure  Is  faUUy  defective,  and 
charges  no  violation  of  the  law,  if  It  fall 
to  charge  that  the  complainant  la  the  head 
of  a  family  and  that  the  wages  sou^t  to 
be  affected  by  the  acts  complained  of  are 
the  wages  exempt  by  law  to  laborers,  etc, 
for  not  exceeding  a  period  of  sixty  days. 
State,  ex  rel.  Green,  v.  Power,  63  Nrt.  4H 
(88  N.  W.  769). 

44.  (1902.)  The  better  practice  requires 
the  fact  of  agency  In  an  affidavit  for  attach- 
ment or  garnishment  to  be  sworn  to  by 
the  affiant  and  not  set  out  by  way  of  recital 
merely,  .^eary  v.  American  Exchange  Banlf, 
2  Unof.  667  (89  N.  W.  771). 

45.  (1902.)  An  affidavit  for  a  summons 
Is  garnishment  examined,  and  held  fatally 
defective.  Jeary  v.  American  Xxokmge 
Bank.  2  Unof.  657  (89  N.  W.  771). 

m.  WRIT  OR  FBOCBS8.  NOTICE,  AHD 

SEBTICE. 
InderMinent  of  amount. 

46.  (1883.)  Upon  a  summons  In  gar- 
nishment no  indorsement  of  an  amount  for 
which  Judgment  wilt  be  taken  is  required. 
Clark  V.  Fotworthv,  14  Neb.  241  (15  N.  W. 
342). 

Service,  and  notice  to  defendant. 

47.  (1882.)  Certain  goods  were  taken 
poaseaslon  of  by  a  non-resident  firm  under  a 
chattel  mortgi«e,  and  while  in  posseaslon 
of  an  agent  notice  of  garnishment  was 
served  upon  him  by  name.  Beld,  That  the 
notice  was  sufficient,  and  that  the  attach- 
ment created  a  trust  In  the  property  In  his 
possession,  and  that  notice  to  the  a^ent 
of  the  trust  was  notice  to  the  principal. 
Mathewt  V.  Smith,  13  Neb.  178  (12  N.  W. 
821). 

48.  (1882.)  The  code  provides  for  serv- 
ice of  notice  of  garnishment  upon  two 
classes,  viz.,  persons  and  corporations.  If 
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served  on  a  person,  it  muat  be  served  upoD 
bim  personally  or  by  leaving  a  copy  at  his 
nsuJ  place  of  residence;  If  upon  a  cor- 
pontion,  then  upon  Its  president,  etc.,  or 
nmnaglng  agent.  Mathewa  v.  Smith,  13  Neb. 
178  (12  N.  W.  821). 

49.  (1890.)  In  garnishment  proceedings 
agiiDst  a  bank,  where  the  president  and 
cubier  are  absent,  notice  and  a  copy  of  the 
order  of  attachment  served  upon  the  book- 
keeper thereof  during  business  hours  Is 
suffldeDt  First  Nat.  Bank  V.  Turner,  30 
Neb.  80  (  46  N.  W.  290). 

50.  (1888.)  While  the  statute  In  pro- 
ceedings in  gamlBhment  after  Jndgmrat 
does  not  require  notice  to  be  given  to  the 
Judgment  debtor,  yet  the  courts  have  power 
to  require  such  notice  to  be  given  before 
tbe  garnishee  flies  his  answer,  in  order  that 
tlie  debtor  may  protect  his  rights,  and  if  the 
money  or  property  Is  exempt,  have  an  op- 
portnnlty  to  plead  the  exemption.  Union  P. 
S.  Co.  V.  Smerah.  22  Neb.  751  (36  N.  V. 
139;  3  Am.  St  Rep.  290). 

Uibill^  of  offleer. 

51.  (1894.)  A  sheriff  who  has  received 
for  service  an  order  of  attachment,  and 
garnishee  notices  for  alleged  debtors  of  the 
defendant,  will  not  be  held  liable  In  an  ac- 
tion 1^  the  plaintiff  In  the  attachment  suit 
on  the  sole  ground  that  he  procured  like 
Htleei  to  be  served  on  the  same  parties  as 
(unlshees  In  a  suit  by  attachment,  In  which 
be  is  plaintiff  against  the  same  defendant, 
after  the  receipt  of  the  notices  first  men- 
tioned  and  before  service  thereof.  In  the 
absence  of -a  showing  that  plaintiff  has  been 
daoMged  thereby,  either  by  a  discharge  of 
the  gamisbee.  or  an  exhaustion  of  the  fund. 
Anitm  V.  arintet,  38  Neb.  878  (67  N.  VT. 

m- 

17.  USS    07    OABNISHMENT.  AND 

LIABILITY  07  OAANI8HEE. 
Cmtlon  and  existence  of  lien. 
 Commencement  of  Hen. 

52.  (1879.)  Where  no  steps  are  taken  to 
dlnolTs  tne  attachment  the  garnishee  Is 
boond  from  the  time  of  service  until  final 
Jndgment.  Dolby  v.  Tingtev,  9  Neb.  412  (2 
N.  W.  866). 

53.  (1882.)  From  the  time  of  garnish- 
■Mnt  the'  effects  In  the  garnishee's  posses- 
Mffli  are  considered  in  cuttodia  legit.  Maih- 
«ci  r.  Smith  A  Crittenden,  13  Neb.  178  (12 
N.  W.  821). 

54.  (1882.)  tTnder  our  Statute  proceedings 


in  garnishment  are  not  an  action  that  may 
proceed  to  Judgment  and  execution  be  issued 
thereon.  They  are  In  the  nature  of  notice 
to  the  party  In  actual  possession  of  the 
property  of  the  attachment  and  from  the 
time  he  receives  such  notice  he  becomes  In 
respect  to  the  goods  or  property  of  the 
debtor  a  trustee.  Matheica  v.  Smith  d  Crit- 
tenden, 13  Neb.  178  (12  N,  W.  821). 

55.  (1888.)  Proceedings  In  garnishment 
bind  the  garnishee  from  the  time  of  serrlce 

of  notice,  and  property  In  his  bands  la  not 
thereafter  subject  to  levy  and  sale  on  pro- 
cess issued  against  debtor.  North/leld  Knife 
Co.  V.  ShapJeigh.  24  Neb.  635  (39  N.  W.  788; 
8  Am.  St  Rep.  396). 

56.  (1897.)  It  is  firmly  settled  that  pro- 
ceedings In  garnishment  are  binding  from 
and  after  the  service  of  the  summons  upon 
the  gamlsbee,  and  the  property  of  the 
debtor  In  his  hands  Is  thereby  placed  in 
cuttodia  legit.  Meyer  d  Raapke  v.  JfiUer, 
61  Neb.  620  (71  N.  W.  316). 

57.  (1901.)  Proceedings  In  garnishment 
bind  the  garnishee  from  the  time  of  the 
service  of  the  notice,  and  the  proiwrty  in 
his  hands  is  not  thereafter  subject  to  levy 
and  sale  on  process  thereafter  Issued  against 
the  debtor  during  the  continuance  of  the 
attachment.  Pitkin  <t  Brookt  v.  Bumham  d 
Co.,  62  Neb.  385  (87  N.  W.  160;  89  Am.  St 
Rep.  763;  66  L.  R.  A.  280). 

 Sxtoit  of  lien. 

58.  (1878.)  The  attachment  of  a  note 
and  mortgage  debt  Is  In  effect  a  seizure  of 
the  same,  and  in  law  is  r^rded  as  an 
assignment  to  the  attaching  creditor  of  such 
note  and  mortgage,  and  gives  such  creditor 
the  same  right  to  enforce  tlie  payment  of 
the  money  from  the  garnishee  as  the  debtor 
himself  previously  had.  Campbell  v.  Net- 
bitt,  7  Neb.  300. 

69.  (1882.)  Under  no  circomstances 
shall  the  garnishee,  by  operation  of  the 
proceedings  against  bim,  be  placed  In  a 
worse  condition  than  be  would  be  In  If  the 
defendant's  claim  against  him  were  en- 
forced by  the  defendant  himself.  Pundt  v. 
Ciary.  13  Neb.  406  (14  N.  W.  167). 

60.  (1885.)  A  fundamental  doctrine  of 
garnishment  Is,  that  the  plaintiff  does  not 
acquire  any  greater  rights  against  tbe 
garnishee  than  the  defendant  himself 
possesses.  Code  v.  Carlton,  18  Neb.  328  (25 
N.  W.  363). 

61.  (1899.)  A  plaintiff  In  a  suit  of 
sramlshment,  by  service  of  the  writ,  becomes 
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entitled  to  the  rights  of  his  debtor  against 
the  garnishee,  and  no  after-understanding 
or  agreement  between  the  two  latter  parties 
can  essentially  change  the  rights  which 
have  80  attached.  Olumherktin  Bankinff 
House  V.  Reliance  Ins.  Co.,  69  Neb.  196  (80 
N.  W.  822). 

62.  (1901.)  An  attaching  creditor  ac- 
quires no  greater  rights  by  garnishment 
than  had  his  debtor.  Oahn  v.  Oarpless  Co., 
61  Neb.  612  (85  N.  W.  638). 

63.  (1902.)  In  a  garnishment  proceed- 
ing, plaintiff  does  not  acquire  a  clear  and 
full  lien  uiwn  the  specific  property  In  the 
possession  of  the  garnishee,  but  acquires 
only  such  a  lien  as  gives  him  the  right  to 
hold  the  garnishee  personally  liable  for  the 
property  or  Its  value.  Benedict  v.  T.  L.  V. 
hand  i  Cattle  Co.,  66  Neb.  286  (92  N.  W. 
210). 

Property  subject  to  lien. 

64.  (1888.)  Possession  of  chattels  by  a 
mortagee.  If  legal,  is  subject  to  the  lien  of 
the  plaintiff  in  garnishment.  Reed  v. 
Fletcher,  24  Neb.  435  (39  N.  W.  437). 

■  Liability  of  garnishee  to  defendant's  crod- 
Iton. 

65.  (1882.)  A  garnishee  who  answered, 
"I  have  unden  my  control  notes.  Judgments, 
and  other  evidences  of  indebtedness"  of  the 
debtor,  is  not  liable  as  garnishee  in  an  ao* 
Uon  (or  mon^,  unless  |ie  has  money  be- 
longing to  the  debtor  in  his  hands,  or  has 
converted  some  of  the  securities  to  his  own 
use.  Tinglev  v.  Dolbp,  13  Neb.  871  (14  N. 
W.  146). 

Prloritlee  between  garnishments. 

66.  (1882.)  The  property  or  the  proceeds 
thereof  are  before  the  court,  and  it  Is  its 
duty  to  malie  a  distribution  of  the  same  to 
the  several  creditors  in  the  order  of  the 
priority  of  their  Hens.  Mathewa  v.  Smith  d 
Crittenden,  13  Neb.  178  (12  N.  W.  821). 

67.  (1893.)  Under  section  946  of  the 
code,  where  several  attachments  are  levied 
upon  the  same  property,  or  the  same  per- 
sons are  made  garnishees  In  several  eases, 
the  justice  Issuing  the  order  first  served 
may,  upon  motion  of  any  of  the  plaintiffs, 
determine  the  amounts  and  priorities  of  the 
several  attachments;  and  he  has  authority 
to  do  this  as  well  when  the  validity  of  some 
of  the  attachments  or  garnishments  Is  dis- 
puted as  when  their  validity  is  unques* 
tloned.  State,  ex  rel.  Austrain  <£  Co.,  v. 
Duncan,  37  Neb.  631  (66  N.  W.  214). 


Priority  as  to  other  liens  or  claims. 

68.  (1888.)  The  right  of  a  material  man 
under  the  mechanic's  lien  law  to  money  go- 
ing to  a  contractor  Is  superior  to  that  of  an 

ordinary  creditor  under  proceedings  in 
garnishment  Jones  v.  Church  of  Holy 
Trinitv,  15  Neb.  81  (17  N.  W.  862). 

69.  (1&83.)  The  rlt^t  of  an  attachment 
creditor  against  a  garnishee  are  not  supe- 
rior to  those  of  the  attachment  debtor. 
Fitzgerald  v.  Hollingsworth,  14  Neb.  188  (tS 
N.  W.  345);  (1884)  ffoUingsworth  v.  Fitz- 
gerald, 16  Neb.  492  (20  N.  W.  836). 

70.  (1900.)  Where  an  order  for  pay- 
ment of  money  is  not  immediately  effective. 
If  the  fund  against  which  It  Is  directed  is 
seized  by  .attachment  or  garnishee  process, 
the  rights  of  the  attaching  or  garnishee ing 
creditor  are  superior  to  those  of  the  person 
holding  such  order.  JTebraska  Moline  PUho 
Co.  V.  FuehHnff,  60  Neb.  316  (83  N.  W.  69). 

Waiver  or  release  of  lien. 

71.  (1888.)  Where  creditors  garnishee  a 
surplus  fund  in  the  hand  of  a  mortgagee, 
and  permits  execution  on  several  Judgments 
to  be  made  on  said  funds,  he  does  not 
thereby  lose  his  equitable  lien  to  such 
property.  Reed  v.  FletOier,  24  Neb.  436  (39 
N.  W.  437). 

72.  (1903.)  Taking  a  general  money 
Judgment  and  Issuing  execution,  which  is 
returned  wholly  unsatisfied.  Is  not  a  waiver 
of  attachment  lien  by  garnishment  fanner's 
d  Merchants  Nat.  Bank  v.  Mother,  68  Neb. 
713  (94  N.  W.  1003). 

73.  (1903.)  Taking  no  order  against  a 
garnishee  who  denies  holding  property  la 
not  a  waiver  of  garnishment  liens.  Farm- 
era  i  Merchants  Nat.  Bank  v.  Mosher,  68 

Neb.  713  (94  N.  W.  1003). 

74.  (1904.)  The  lien  acquired  by  gar- 
nishment is  not  lost  by  taking  a  general 
money  Judgment  ae»lnst  the  defendant 
without  an  order  for  the  sale  of  the  attachOd 
property,  where  the  creditor  has  used  due 
diligence  to  prosecute  the  creditors'  bill. 
Coulson  V.  Saltsman,  71  Neb.  496  (98  N.  W. 
1055). 

When  liaUUty  of  g^mlabee  attaches. 

75.  (1901.)  The  liability  of  a  garnishee 
is  to  be  determined  by  the  states  of  the 
fund  in  his  hands  at  the  time  his  answer 
Is  taken,  when  it  appears  that  at  the  time 
of  the  service  of  notice  of  garnishment  the 
fund  sought  to  bs  reached  was  not  .the 
subject  of  garnishment,  but  afterward,  and 
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before  the  taking  of  the  answer,  became 
so.  first  Nat.  Banh  of  Pawnee  Oitjf  V. 
Manning,  2  TTnof.  3  (95  N.  W.  1128). 

DeUvery  of  property  to  defendants  after 
garnishment. 
7S.  (1890.)  A  gamisfaee  duly  served 
with  notice  and  a  copy  of  the  order  of 
attachmeat  against  ft  defendant,  who,  after 
such  service,  delivers  money  or  property 
then  In  bis  prasesslon  to  the  defendant,  will 
not  thereby  be  released  from  liability  to 
tbe  plalntlft  In  the  atUchment.  Firgt  Nat. 
Bank  v.  Turner,  30  Neb.  80  (46  N.  W.  290). 

Liability  of  garnishee  for  payment  of 
money  pending  action  to  axtend  Uen. 

77.  (1902.)  A  garnishee  turning  over 
money  on  tbe  order  of  the  principal  debtor, 
pending  an  action  in  equity  extending  the 
gsmlsbment  lien,  Is  liable  to  the  creditor 
thereon.  Farmera  rf  Merchants  Bank  v. 
Mother,  68  Neb.  713  (94  N.  W.  1003).  [Modi- 
fied on  rehearing.   68  Neb.  724.] 

&Etenidni  of  Uen* 

78.  (1903.)  By  promptly  resorting  to 
eqoi^  after  Judgment  In  the  principal  ac- 
tion, a  garnishment  Hen  is  extended  through 
die  equity  action.  Farmerg  A  Uerchantt 
Jfat.  Bank  v.  Mother,  68  Neb.  713  (94  N. 
W.  1003). 

XnfoTcement  of  lien  by  creditors'  suit. 

79.  (1901.)  By  proceedings  In  garnish- 
ment,  an  attachment  or  Judgment  creditor 
may  acquire  a  lien  upon  personal  effects  in 
the  possession  of  a  vendee  who  has  acquired 
them  by  means  of  a  sale  or  transfer  fraud- 
ulent as  against  the  creditors  of  the  vendor, 
and  in  a  case  in  which  an  action  for  dam- 
ages, as  at  the  common  law.  would  not  af- 
ford an  adequate  remedy,  the  lien  may  be 
enforced  in  equity  by  an  action  In  the  na- 
tnre  of  the  creditors'  bill.  Olover  v.  Harga- 
Aine-McEitirick  Dry  Goods  Co.,  62  Neb.  483 
(87  N.  W.  170). 

80.  (1903.)  A  garnishment  lien  may  bo 
enforced  by  bill  In  equity,  in  a  proper  case. 
Farmert  <(  Merchants  Nat.  Bank  V.  Mother, 
68  Neb.  713  (94  N.  "W.  1003). 

V.  PBOCEEDXNOS  TO  SUPPORT  OB 
ENFOBOB. 

When  anthorized. 

81.  (1877.)  The  process  of  garnishment 
nsder  section  244  of  the  dvil  code  Is  author- 
ized only  when  there  is  a  Judgment  ren- 
dered, upon  which  execution  has  been  issued 


and  returned  unsatisfied  for  want  of  prop- 
erty whereof  to  levy  and  collect  the  debt. 
Clough  V.  Buck,  6  Neb.  343. 

82.  (1878.)  Return  of  a  sheriff  to  an 
execution  that  "be  cannot  find  any  chattel 
property  belonging  to  the  within  named 
defendants  whereon  to  levy  this  writ,"  is 
sufficient  to  authorize  proceedings  In  gar- 
nishment under  section  244  of  the  code. 
Wilson  V.  Bumejf,  8  Neb.  39. 

83.  (1894.)  Proceedings  In  garnishment 
are  authorized  by  section  244  of  the  code 
only  after  Judgment  upon  which  an  execu- 
tion has  been  Issued  and  returned  unsat- 
isfied. Whitcomb  V.  Atkins,  40  Neb.  649  (69 
N.  W,  86). 

Enjoining  multipUclty  of  proceedings. 

84.  (1903.)  The  employer  from  whom 
wages  are  due  and  who  has  been  served 

with  garniBhee  process  Is  a  proper  and 
necessary  party  to  a  suit  to  enjoin  multi- 
plicity of  garnishment  proceedings  In  order 
to  authorize  the  court  to  make  a  decree 
which  will  afford  plaintiff  miltahle,  adequate 
and  complete  relief.  Beiver  v.  Union  P.  R. 
Co.,  68  Neb.  91  (93  N.  W.  943;  110  Am.  St. 
Rep.  393;  61  U  R.  A.  319). 

85.  (1903.)  A  suit  in  equity  may  be 
maintained  to  enjoin  a  Judgment  creditor 
from  prosecuting  a  multiplicity  of  proceed- 
ings in  garnishment  to  subject  the  wages 
of  laborers,  mechanics  and  clerks,  which 
are  absolutely  exempt  by  law  from  attach- 
ment, execution,  and  garnishee  process,  to 
the  payment  of  his  Judgment.  Beiver  v. 
Union  P.  R.  Co^  68  Neb.  91  (93  N.  W.  943; 
110  Am.  St  Rep.  393;  61  L.  R.  A.  319). 

Prepayment  of  garnishes  fees. 

86.  (1897.)  A  garnishee  is  not  liable  for 
a  failure  to  appear  and  answer  where  the 
requisite  amount  of  fees  has  not  been  tend- 
ered htm.  Chicago,  B.  d  Q.  R.  Co.  v.  Van 
Cleave,  52  Neb.  67  (71  N.  W.  971), 

87.  (1897.)  By  section  221  of  the  code 
of  civil  procedure  a  garnishee  is  not  re- 
quired to  appear  and  answer  until  he  \s 
tendered  the  same  fees  as  the  law  allows  a 
witness  in  tbe  suit  In  which  the  garnish- 
ment proceedings  are  had.  Chicago,  B.  d  Q. 
R.  Co.  V.  Van  Cleave,  62  Neb.  67  (71  N. 
W.  971). 

88.  (1901.)  A  garnishee  who  appears 
and  answers  without  objection  waives  his 
right  to  prepayment  of  his  fees.  Pope  v. 
Klingerman  •£  Co.,  2  Unof.  184  (96  N.  W. 
519). 


Digitized  by 


189 


GARNISHMENT. 


|0» 


Answers  and  disclosures  by  garnishee. 
Tline  for  answering. 

89.  (1900.)  A  person  served  with  sum- 
mons in  garnishment,  commanding  him  to 
answer  upon  a  day  certain  therein  named, 
may  appear  in  response  to  the  summons  at 
any  time  after  its  service  and  answer  touch- 
ing his  indebtedness  to  the  person  or  cor- 
poration whose  funds  are  sought  to  be 
reached  by  the  proceedings  in  garnishment, 
and  If,  in  so  doing,  he  is  acting  In  good 
faith,  he  wlU  be  protected  from  further  11a- 
btllty  on  the  Indebtedness  for  which  he  is 
gamlsheed.  Peterson  v.  Kinffman,  59  Neb. 
667  (81  N.  W.  847). 

 Necessity  and  sufficiency. 

90.  (1886.)  Where  there  was  no  charge 
of  bad  faith  on  the  part  of  the  employer  in 
failing  to  state  In  the  answer  In  garnish- 
ment that  the  wages  were  exempt,  and  in 
pursuance  of  the  order  of  the  court  paid  the 
money  into  court  where  the  debtor  claimed 
It  as  exempt,  filed  a  motion  supported  by 
atBdavlts  for  its  delivery  to  blm,  which  mo- 
tion was  overruled,  the  debtor  will,  so  far 
as  the  garnishee  is  concerned,  be  concluded 
by  the  garnishment  proceedings  and  cannot 
afterwards  bring  an  action  against  the 
garnishee  to  recover  the  debt.  Turner  v. 
8Umx  City  d  P.  R.  Co.,  19  Neb.  241  (27  N. 
W.  103). 

91.  (1886.)  Sixty  days'  wages  of  a  la- 
borer, mechanic,  or  clerk  who  Is  the  bead 
of  a  ftmily  are  exempt  from  execution, 
attachment,  or  garnishment,  and  it  is  the 
duty  of  the  employer  summoned  as  gar- 
nishee, when  knowing  the  facts,  to  state 
them  In  his  answer.  Turner  v.  Sioux  City 
<C  P.  R.  Co.,  19  Neb.  241  (27  N.  W.  103). 

92.  (1886.)  Where  an  employer  Is  i^ir- 
nlsbeed  for  wages  for  sixty  days'  services 
of  a  laborer,  mechanic,  or  clerk  who  Is  the 
head  of  a  family,  he  should  state  the  facts 
In  his  answer,  lowing  that  such  wages  are 
exempt,  and  that  he  Is  not  liable  as  gar- 
nishee. Wright  V.  CMixtgo,  B.  4  Q.  R.  Co., 
19  Neb.  175  (27  N.  W.  90;  56  Am.  Rep.  747). 

93.  (1888.)  While  an  order  made  by  a 
court  In  a  proceeding  in  garnishment  after 
judgment  cannot  be  attacked  collaterally, 
yet  the  garnishee  afterwards  may  set  up 
facts  showing  the  amount  owing  by  such 
garnishee  to  the  debtor  to  be  exempt  from 
attachment  or  execution,  Pnion  P.  R.  Co.  v. 
Smerah,  22  Neb.  751  (36  N.  W.  139;  3  Am. 
St  Rep.  290). 


—  Liability  for  incomplete  or  defeetive 

answer. 

94.  (1892.)  A  judgment  debtor  who,  in 
pursuance  of  an  order  of  garnishment,  pays 
the  amount  of  a  judgment  into  court, 
though  he  kttf>wB  it  to  be  exempt,  and  fails 
to  disclose  that  fact  In  his  answer.  Is  liable 
for  the  full  amount  to  the  Judgment 
creditor.  Mace  v.  Heath,  34  Neb.  790  (  52  N. 
W.  822). 

95.  (1893.)  A  garnishee  Who  answers 
fully  and  In  good  faith  as  to  the  matters  in 
garnishment  proceedings  and  obeys  the  or- 
ders of  the  court  will  be  fully  protected;  but 
if  his  answer  13  evasive,  equivocal,  and  in 
the  InterMts  of  one  or  more  creditors,  and 
he  fails  to  obey  the  orders  of  the  court  in 
relation  to  the  property  or  money  In  hia 
hands,  he  acts  at  his  peril.  Work  v.  Broum, 
38  Neb.  498  (56  N.  W.  1082). 

96.  (1901.)  Issuance  of  execution  against 
the  attachment  debtor  and  return  thereof 
unsatisfied  are  not  required  before  pro- 
ceeding against  a  garnishee  under  section 
226,  code  of  civil  procedure,  for  unsatisfac- 
tory answer.  Pope  v.  Klingerman  A  Co.^  2 
Unof.  184  (96  N.  W.  519). 

—  Arrest  for  refnsal  to  answer. 

97.  (1898.)  A  Justice  of  the  peace  has 
Jurisdiction  to  Issue  a  warrant  for  the  ar- 
rest of  a  garnishee  who,  having  been  sum- 
moned, refuses  to  appear  and  answer.  The 
tellure  to  tender  the  garnishee  his  fee,  if 
such  failure  excuses  his  failure  to  appear,, 
la  merely  a  defense  to  the  contempt  proceed- 
ings and  does  not  render  the  issuing  of  the 
warrant  void,  or  the  Justice  civilly  liable  for 
having  Issued  it.  Keltey  v.  Klabunde,  54 
Neb.  760  (74  N.  W.  1099). 

Conclusiveneaa  and  effect. 

98.  (1884.)  In  an  action  by  an  attach- 
ment plaintiff  against  a  garnishee,  founded 
upon  an  order  of  court,  made  upon  the 
answer  of  such  garnishee,  to  pay  money 
into  court,  the  order  requiring  such  payment 
Is  not  conclusive  as  to  the  indebtedness  of 
the  garnishee,  nor  as  to  his  rights,  and  the 
question  of  Indebtedness  at  the  time  of  the 
service  of  notice  of  garnishment  may  be 
Inquired  Into  In  an  action  brought  by  the 
attachment  plaintiff  against  the  garnishee. 
HoUinottDorth  v.  Fitzgerald,  16  Neb.  492* 
(20  N.  W.  836). 

99.  (1893.)  In  an  attachment  suit  it 
was  stipulated  that  L.,  a  garnishee,  who  bad 
taken  possession  of  a  stock  of  goods  to 
satisfy  a  mortgage  executed  by  the  defend- 
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ut,  ihould  answer  by  affidavit  "showing 
(nll7  the  amount  of  money  remaining  In  his 
hands  from  sale  of  stock  formerly  belong- 
ing to  the  defendant."  and  that  upon  the 
payment  of  said  money  Into  court,  less  the 
unoont  of  his  mortgaee  and  expenses,  the 
garnishee  should  be  discharged.  Held,  No 
defense  In  an  action  by  the  plaintiff  against 
the  garnishee  after  answer  tor  an  unsatis- 
factory disclosure,  the  cause  of  action  al- 
lied being  the  conversion  of  the  stock  of 
goods  while  in  hts  possession.  Low  «. 
OriMM  Dty  Oood*  CO.,  38  Neb.  S16  (66  N. 
W.  $64). 

— Tnrther  or  supplemental  answer. 

100.  (1900.)  Upon  the  entry  of  an  order 
BgalnEt  a  garnishee  under  the  provisions  of 
section  249  of  the  code,  he  is  not  required 
to  make  further  disclosures  or  take  sup- 
plemental proceedings,  because  of  a  notifi- 
cation of  an  assignment  of  the  Indebtedness 
against  him  Teceived  thereafter.  Peternm 
V.  Kingmath  69  Neb.  667  (81  N.  847). 

Abandonment  of  property  by  gunlahee. 

101.  (1888.)  Where  a  garnishee  aban- 
dons the  property  of  the  debtor  in  his 
bands  after  service  of  notice,  the  court  may 
appoint  a  suitable  person  to  take  charge  of, 
and  if  necessary  diaipose  of,  such  property. 
JSortkfield  Knife  Co.  v.  ShapUiph,  24  Neh. 
63fi  (39  N.  W.  788;  8  Am.  St  Rep.  395). 

Bridenoe  as  between  plaintiff  and  gar- 
Ishee. 

102.  (1891.)  Where  a  garnishee  claims 
that  the  fund  In  his  bands  has  been  assigned 
to  a  third  person,  the  burden  is  on  him  to 
prove  such  fact  ComUh  A  Tibhett  v.  Rut- 
fen,  32  Neb.  397  (49  N.  W.  379). 

Bestninlng  proceeding  by  garnishee. 

103.  (1897.)  An  tnsnranee  company 
whldi  Is  a  garnishee  In  possession  of  the 
proceeds  of  a  policy,  is  entitled  to  an  order 
rajfffniog  the  garnisher  from  prosecuting  a 
scire  faciat  against  It  after  it  had  been  sued 
in  another  coart  by  an  assignee  of  the  l>ene- 
fidary.  Hartford  Life  <t  Annuitp  Iru.  Co.  v. 
Cummingt.  50  Neb.  236  (69  N.  W.  782). 

8e«^  and  extent  of  Inquiry. 

104.  (1901.)  The  validity  of  a  chattel 
mortgage  asaerted  by  a  garnishee,  and 
under  which  be  has  taken  possession  Of  the 

mortgaged  property,  may  be  contested  by 
tlie  Judgment  creditor.  Orainger  Bros.  v. 
First  Xat.  Bank  of  8%Uon,  63  Neb.  46  (88 
N.  W.  121). 

e  1 


105.  (1901.)  Where  In  garnishment  pro- 
ceedings after  judgment  and  unsatisfied  exe- 
cution, the  garnishee  falls  to  give  a  satis 
factory  answer  and  action  is  brought  against 
him  before  the  justice  court,  and  on  appeal 
to  the  district  court  he  admits,  for  the  first 
time,  possession  of  property  belonging  tp 
the  Judgment  debtor  but  asserts  a  mortgage 
lien  thereon,  the  plaintiff  may.  by  reply, 
put  tn  issue  the  validity  of  the  mortgage, 
Orainger  v.  First  Nat.  Bank  of  Sutton,  C3 
Neb.  46  (88  N.  W.  121). 

Biapositlon  of  property. 

106.  (1888.)  Where  several  atUchments 
have  Issued  against  a  debtor,  and  notices  of 
garnishment  served  upon  a  garnishee,  other 
judgment  creditors  will  be  enjoined  from 
selling  the  property  under  execution  until 
the  determination  of  the  priority  of  the 
several  claims.  Korthfield  Knife  Co.  v. 
SKapleigh,  24  Neb.  635  (39  N.  W.  788;  8 
Am.  St  Rep.  895). 

Kvidence. 

107.  (1889.)  Evidence  showing  a  mort- 
gage on  chattels  was  given  to  secure  bona 
fide  debts  sustains  a  finding  vacating  an 
order  of  garnishment  Britton  v.  fioyer,  87 
Neb.  S22  (43  N.  W.  366). 

Judgment. 

 Time  for  rendition. 

108.  (1883.)  If  the  garnishee  makes  any 
legal  or  equlUble  claim  to  the  amount  In 
his  bands,  or  if  he  inslsta  upon  his  right 
to  retain  it  for  any  lawfnl  purpose,  the 
order  cannot  be  made,  for  in  such  case  the 
controversy  must  be  determined  by  action, 
iLB  in  garnishment  before  judgment,  so  that 
the  constitutional  right  of  a  Jury  trial  may 
be  availed  of.  CUtrk  v.  Foxworthy,  14  Neb. 
241  (IS  N.  W.  342). 

109.  (1888.)  A  final  judgment  In  gar- 
nishment proceeding  is  not  to  be  rendered 
against  the  garnishee  until  the  action 
against  the  defendant  has  been  determined. 
Reed  V.  Fletcher,  24  Neb.  436  (39  N.  W. 
437). 

110.  (1900.)  Upon  the  answer  of  a  gar- 
nishee admitting  his  indebtedness  to  an 
execution  debtor,  the  court  before  whom  the 
same  is  made  is  empowered,  under  the  pro- 
visions of  section  249  of  the  code,  imme- 
diately to  ehter  an  order  for  the  payment  of 
the  amount  admitted  to  be  due  the  execu- 
tion debtor  into  court,  for  the  satisfaction  of 
the  judgment  debt  or  a  part  thereof.  Peter- 
son V.  Kingman,  59  Neb.  667  (81  N.  W.  847). 
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•  Personal    Jud^ent    against    gar-    meat  in  aid       executlnn,  under  sections 


nishee. 

111.  (1883.)  If  In  a  garnishment  In  aid 
of  execution,  a  personal  Judgment  is  re- 
quired against  the  garnishee,  resort  must 
be  had  to  a  personal  action,  as  Is  provided 
in  section  226  of  the  code.  In  cases  of  gar- 
nishment before  judgment.  Clark  v.  Fox- 
worthtf,  14  Neb.  241  (15  N.  W.  342). 

112.  (1883.)  In  cfutes  of  garnishment  In 
aid  of  execution  no  personal  Judgment 
based  upon  the  testimony  of  the  garnishee 
Is  aUowed.  but  simply  an  order  tor  him  to 
pay  the  amount  admitted  to  be  due  and  pay- 
able from  him  to  the  defendant  In  execu- 
tion. Such  an  order  may  be  enforced  by 
means  of  an  ordinary  execution.  Clark  v. 
Poxicorthy,  14  Neb.  241  (15  N.  W.  342). 

113.  (1891.)  Where  evidence  shows  that 
garnishees,  who  are  attorneys  of  debtor, 
have  money  of  latter  credited  to  their  bank 
account,  thongh  assigned  to  avoid  garnish- 
ment, and  though  they  deny  that  they  owe 
the  debtor.  Judgment  should  be  rendered 
against  them.  ComUh  d  TibbeU  v.  RuaaeU, 
32  Neb.  3d7  (49  N.  W.  379). 

 Oollataral  attack. 

114.  (1878.)  Where  a  garnishee  has 
been  proi>erly  served  with  process,  and  has 
appeared  and  answered,  and  an  order  has 
been  made  by  the  court  requiring  him  to 
pay  a  certain  sum  owing  by  him  to  the 
debtor  into  court,  from  which  order  no  ap- 
peal Is  taken,  such  order  cannot  be  attacked 
collaterally.  Wilton  v.  Surney,  8  Neb.  39. 

 Conclusiveness  of  order. 


115.  (1885.)  When  a  garnishee,  prior  to 
the  time  when  he  Is  required  to  answer  as 
to  Its  Indebtedness,  flies  an  answer  as  In  an 
ordinary  action,  and  Issue  being  Joined 
thereon  a  trial  Is  had  and  other  witnesses 
are  examined,  without  objection  to  the 
course  pursued,  such  garnishee  will  not  be 
permitted  to  question  the  regularity  of  the 
proceedings  In  the  appellate  court.  Burling- 
ton d  M.  R.  B.  Co.  V.  Chicago  Xium&er  Co., 
18  Neb.  303  (25  N.  W.  94). 

116.  (1892.)  Where  a  summons  in  gar- 
nishment In  aid  of  execution  was  duly  is- 
sued and  served  upon  a  party  who  answered, 
admitting  the  possession  of  certain  moneys 
of  the  relator  which  he  was  ordered  to  pay 
Into  court,  the  order  was  final  unless  ap- 
pealed from.  Cooper  v.  Speiser,  34  Neb.  600 
(52  N.  W.  403). 

117.  (1892.)    In  a  proceeding  of  garnlsfa- 


244-249  of  the  code,  where  the  garnishee  has 
been  properly  served  with  summons  and  ap- 
peared and  answered,  and  an  order  been 
made  by  the  court  requiring  him  to  pay  a 
certain  sum  ^wtng  by  him  to  the  debtor 
Into  court  such  order  Is  final  and  will  be 
conclusive  unless  appealed  from.  Union  Xat^. 
Bank  V.  Sickey,  34  Neb.  300  (51  N.  W.  825). 

118.  (1905.)  A  Judgment  against  a  gar- 
nishee in  one  state  which  has  been  paid  by 
such  garnishee,  is  a  defense  to  a  subsequent 
action  In  this  state  by  the  principal  debtor 
against  the  garnishee,  to  recover  the  amount 
of  the  debt.  Hadacheck  v.  Chicago.  B.  Q. 
R.  Co.,  74  Neb.  385  (104  N.  W.  878). 

 Vacating  and  setting  aside. 

119.  (1903.)  In  an  action  for  money  had 
and  received  against  a  garnishment  plain- 
tiff, who  answers  that  such  money  was  paid 
to  him  by  the  garnishee  under  order  of 
the  county  court  in  the  garnishment  pro- 
ceeding, a  reply  alleging  that  such  order 
had  been  vacated  at  a  subsequent  term 
states  no  defense  to  the  answer,  since  the 
county  court  has  no  Jurisdiction  to  set 
aside  such  an  order  at  a  subsequent  term. 
McCormiek  Sarvetting  Machine  Co.  v. 
Stiret,  68  Neb.  432  (94  N.  W.  629). 

 Review. 

Order  discharging  garnishee  as  subject  to 
review,  see  Appeal  and  Error,  { 188. 

120.  (1892.)  Appeal  from  Justice's  to 
district  court,  by  one  of  two  garnishees 
whose  interests  are  distinct,  does  not  bring 
up  the  cause  as  to  both.  Cooper  v.  Speiser. 
34  Neb.  500  (52  N.  W.  403). 

121.  (1896.)  A  Judgment  debtor  dis- 
claiming any  interest  in  the  money  gar- 
nished  cannot  predicate  error  upon  an 
order  requiring  the  garnishee  to  pay  the 
money  into  court,  or  upon  refusal  to  va- 
cate such  order.  Burnham  v.  Ramge,  47 
Neb.  175  (66  N.  W.  277). 

122.  (1898.)  After  Judgment  proceedings 
In  garnishment  are  reviewable  by  petition 
in  error  and  not  by  appeal.  Dixon  Nat. 
Bank  V.  Omaha  Nat.  Bank,  54  Neb.  796  (75 
N.  W.  55). 

123.  (1902.)  A  garnishee  should  appeal 
from  an  erroneous  judgment  against  him 
as  acceptor  of  a  draft  or  order  rendered  In 
a  proceeding  against  the  drawer,  since  he 
would  remain  liable  to  an  indorsee.  If  he 
pays  such  Judgment.  Commercial  State 
Bank  of  Oenoa  v.  Rowley,  3  Unot.  646  (89 
N.  W.  765). 


1462 


Digitized  by 


1124 


GARNISHMENT. 


1184 


124.  (1902.)  When  a  writ  of  error  Is 
taken  from  the  order  of  a  josttce  of  the 
peare  requiring  a  garnishee  after  judgment 
to  pay  money  Into  court,  and  the  dtetrtct 
(ourt  reTeraes  the  Judgment  of  the  Justice 
because  the  answer  of  the  gamiahee  would 
not  support  the  same,  and  thereupon  enters 
an  order  discharging  the  garnishee,  such 
order  will  not  be  reversed  upon  petition  In 
error  In  the  supreme  court  on  the  ground 
that  the  district  court  should  have  held  the 
case  for  trial,  since  no  other  judgment  could 
be  Tendered  by  the  district  court  against  the 
gandsfaee,  and  If  it  was  error  to  enter  such 
Jodgment  without  settli^  the  case  down  for 
trial  it  was  error  without  prejudice.  Rider 
T.  LoKritton,  66  Neb.  1  (90  N.  W.  951). 

 Liability  on  bond. 

126.  (ISOl.)  Whether  one  who  gives  a 
sapersedeas  bond  to  hold  in  force,  pending 
error  proceedings,  attachment  and  garnish- 
meet  dlscfaai^d  by  trial  court,  can  be  heard 
In  defense  of  a  suit  on  such  bond  to  say 
that  such  proceedings  were  void  for  want 
of  jurisdiction,  gtuere.  Metcatf  v.  Bockoven, 
1  TInoI.  822  (96  N.  W.  406). 

136.  (1901.)  One  who  gives  a  super- 
sedeas bond  to  hold  In  force,  pending  pro- 
ceedings in  error,  an  attachment  and  gar* 

aishment  discharged  by  order  of  trial  court, 
cannot  be  heard  in  defense  of  a  suit  on 
such  bond  to  say  that  defendant  to  whom 
snch  bond  was  glTeff  had  no  interest  in 
attached  property,'  or  that  the  attachment 
and  garnishment  proceedings  were  invalid 
beeanse  of  Irregularity.  Metcalf  v.  BoCkoven, 
1  Uoof.  822  (96  N.  W.  406). 

Costs. 

127.  (1891.)  Under  section  225  of  the 
code  of  civil  procedure,  if  It  appear  that  the 
garnishee  has  money  or  credits  of  defend- 
ant In  attachment  in  his  hands.  Judgment 
may  be  rendered  against  him  for  the  amount 
thereof,  but  he  shall  not  be  liable  for  costs 
unless  Ms  answer  was  incomplete.  In  other 
words,  failure,  on  the  part  of  plaintiff,  to 
«how  that  the  answer  of  garnishee  was  in- 
complete, will  not  defeat  the  action  against 
him  if  he  has  money  of  defendant  In  at- 
tachment in  his  possession,  but  does  relieve 
him  of  liability  for  costs.  OomUh  A  Ti&- 
brti  r.  RiMsell,  32  Neb.  397  (49  N.  W.  379). 

Bxecntion  and  enforcement  of  Jud^rment. 

128.  (1885.)  In  proceedings  In  garnish- 
ment after  judgment,  under  section  249  of 
the  civil  code,  if  it  is  found  that  the  gar- 


nishee is  indebted  to  the  execution  defend- 
ant, the  order  of  the  court  should  be  that 

the  garnishee  pay  the  amount  found  due. 
If  the  order  is  not  complied  with,  it  may  be 
enforced  by  execution,  as  In  cases  where  an 
ordinary  Judgment  is  rendered.  Bwtlington 
rf  M.  R.  R.  Co.  V.  Chicago  Lumber  Co.,  18 
Neb.  303  (26  N.  W.  94). 

129.  (1900.)  An  order  on  a  garnishee  to 
pay  into  court  the  amount  admitted  to  be 
due  the  execution  debtor  is  final  and  vson- 
elusive,  unless  appealed  from,  and  upon 
which  execution  may  Issue  for  its  enforce- 
ment. Peterton  v.  Kingman,  69  Neb.  667  (81 
N.  W.  847). 

Discharge  of  garnishee. 

130.  (1877.)  If  a  Judgment,  on  which  a 
garnishment  is  passed,  is  set  aside  the  gar- 
nishment becomes  dissolved  and  the  gar- 
nishee discharged,  dough  v,  fiucJb,  6  Neh. 
343. 

131.  (1879.)  Where  a  garnishee  who 
answered  that  he  had  under  his  cmitrol  cei^ 
tain  evidence  of  indebtedness  belonging  to 
the  debtor,  an  order  against  him  to  retain  a 
certain  sum  thereof  does  not  discharge  the 
garnishment,  but  no  recovery  can  be  had 
against  him  until  he  haa  collected  some  of 
the  assets,  or  converted  the  same  into 
money.  Dolby  v.  Tingley,  9  Neb.  412  (2  N. 
W.  866). 

132.  (1879.)  Where  an  action  was  com- 
menced In  tbe  county  court  and  a  garnishee 
duly  summoned,  who  answered,  admitting 
the  poraession  of  assets  of  the  debtor.  Judg- 
ment in  the  county  court  in  favor  of  the 
debtor  will  not  discharge  the  garnishee 
where,  on  appeal,  judgment  Is  rendered  In 
favor  of  the  plaintiff.  But  otherwise  If  no 
appeal  Is  taken  or  the  attachment  is  dis- 
charged. Dolby  V.  Tingley,  9  Neb.  412  (2  N. 
W.  866). 

133.  (1882.)  An  order  discharging  gar- 
nishees is  an  order  affecting  a  substantial 
right,  in  a  special  proceeding,  that  may  be 
reviewed  on  error  before  final  judgment  In 
the  action.  Turpin  v.  Coates,  12  Neb.  321 
(11  N.  W.  300). 

134.  (1890.)  A  garnishee  answering  to 
proceedings  in  attachment  stands  in  the  im- 
partial attitude  of  a  stake-bolder  between 
the  parties,  and  is  liable  for  the  property 
in  his  hands  and  the  amount  of  his  indebt- 
edness, which  can  only  be  discharged  by 
the  dellvoy  of  the  property,  or  money,  into 
tbe  court,  In  compliance  with  its  orders. 
Russel  V.  Lau,  30  Neb.  805  (47  N.  W.  193). 
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135.  (1891.)  A  motion  to  discharge  a 
gamiBhment  on  the  ground  that  the  money 
is  exempt,  allying  the  ground  therefor,  and 
sworn  to  positively  and  treated  on  the  hear- 
ing as  an  affidavit,  and  not  controverted, 
constitutes  sufficient  evidence  to  sustain  the 
motion.  Lehnoff  d  8oennich$en  v,  Fither, 
32  Neb.  107  (48  N.  W.  821). 

136.  (1891.)  Where  a  garnishee  was  dis- 
charged by  the  county  court  and  a  superse- 
deas bond  was  immediately  given,  the  af> 
flrmance  of  this  decision  of  the  county  court 
by  the  district  court  had  the  effect  to  re- 
lease the  money  in  the  hands  of  the  gar* 
nlsfaee,  unless  a  new  supersedeas  bond  was 
given  and  a  petition  in  error  was  fUed  In 
the  supreme  court  within  twenty  days. 
Lehnoff  &  Bomneichten  v.  Fither,  32  Neb. 
m  (48  N.  W.  821). 

VL  CLAIMS  BT  THZBD  PBB80VS. 
In  general. 

137.  (1889.)  An  attaching  creditor  has 
no  greater  rights  against  the  garnishee  than 
were  possessed  by  the  defendant  in  the  ac- 
tion, therefore  where  a  debt  has  been  as- 
signed in  good  faith  for  a  valuable  consid- 
eration before  the  notice  to  the  garnishee, 
the  assignee  will  be  protected;  and  If  after 
a  garnishee  has  answered  and  before  Judg- 
ment he  Is  notified  by  the  assignee,  of  the 
assignment  of  the  claim  to  him  before  the 
service  of  notice,  the  garnishee  should  at 
once  bring  the  matter  to  the  attention  of  the 
court  hy  filing  a  supplemental  answer.  A 
garnishee  who  before  answer  has  notice  that 
the  defendant  in  the  action  had  assigned  the 
debt  to  another  before  the  notice  of  garnish- 
ment was  served  must  state  that  fact  In  his 
answer  to  be  protected  from  an  action  by 
the  assignee  of  the  debt.  CoJeman  v.  Boott, 
27  Neb.  77  (42  N.  W.  89$). 

138.  (1899.)  After  a  judgment  debtor 
was  garnished  in  the  same  court  in  which 
the  Judgment  was  rendered,  the  garnishment 
plaintiff  brought  suit  against  him  because 
his  answer  was  unsatisfactory;  afterwards 
he  paid  Into  court  an  amount  which,  subse- 
quent to  service  of  the  writ  of  gamlsment, 
his  creditor  had  agreed  to  receive  as  his  due. 
This  was  treated  by  the  court,  to  the  extent 
shown  by  the  record,  as  a  payment  in  the 
first  original  action.  A  party  filed  a  claim 
of  right  to  receive  the  money  on  the  ground 
that  the  original  cause  of  action  had  been 
his  by  assignment.  This  was  filed  In  the 
original  action,  and  notice  of  it  was  served 
on  counsel  for  plaintiff  in  garnishment. 


They  appeared,  did  not  object  to  the  hear- 
ing, and  the  applicant's  right  to  reeelre  the 
money  was  adjudicated.  Held,  That  the 
court  was  without  Jurldictlon,  and  the  de^ 
cislon  did  not  fix  the  rights  of  the  parties; 
and  the  record  of  the  proceedings  and  deter- 
mination was  not  competent  evidence  in  this, 
the  garnishment  suit  of  a  prior  adjudlca- 
Uon  alleged  as  matter  of  defense  by  the 
garnishee.  Chamberlain  Banking  Bouae  V. 
Reliance  Int.  Co.,  69  Neb.  195  (80  N.  W. 
822). 

139.  (1901.)  An  Intervener.  In  the  ab- 
sence of  a  showing  that  he  had  a  lien  on 
the  fund  garnished,  or  that  it  had  been  as- 
signed to  hlro  before  the  service  of  the  at- 
tachment, cannot  question  the  validity  of 
the  Judgment  PhilUpa  v.  Hogue,  63  Neb. 
192  (88  N.  W.  180). 

VH.  OFEBATION    AND    EFFECT  07 
OABZSHMENT,  JTTDaKENT  OA 
FATHENT. 
Effect  of  garnishment  In  general, 

140.  (1884.)  The  right  of  stoppage  in 
transitu  is  not  impaired  or  extinguished  by 
service  of  process  of  garnishment  upon  the 
carrier.  Chicago,  S.  Q.  R.  Co.  v.  Painter 
A  8on»,  15  Neb.  394  (19  N.  W.  488). 

141.  (1903.)  If  the  debtor  has  sold  or 
pledged  corporate  stock  owned  by  him.  -In 
good  faith  before  the  levy  on  such  stock  by 
l^mlshment.  the  rigftt  of  such  bona  flde 
purchasers  will  not  he  affected  by  the  levy, 
even  though,  by  the  books  of  the  corpora- 
tion, the  stock  appears  to  be  the  property 
of  the  debtor  and  Is  so  regarded  by  the  cor- 
poration. Farmert  d  Merchantt  yat.  BcnJz 
V.  Mother,  68  Neb.  724  (100  N.  W.  188). 

Effect  on  dividends  of  corporate  atock. 

142.  (1903.)  A  stockholder's  Interest  In 
a  corporation,  and  In  all  of  Its  property  and 
rights,  is  represented  by  his  stock.  A  levy 
upon  the  stock  of  a  debtor  by  garnishment 
of  the  corporation  pursuant  to  the  statute 
will  Impound  dividends  upon  the  stock  de- 
clared while  the  proceedings  are  pending. 
Farmert  d  Merchants  Vat  Bank  v.  Mosher, 
68  Neb.  724  (100  N.  W.  133). 

Payment  under  order  of  court. 

143.  (1877.)  The  payment  of  a  debt  in 
obedience  to  the  order  of  the  court  which 
Issued  the  attachment,  will  protect  the  gar^ 
nishee,  not  only  against  the  defendant,  but 
against  third  persons  claiming  under  him, 
by  an  assignment  made  after  notice  was 
served  on  the  garnishee.  Petert  v.  Dunnells^ 
6  Neb.  460. 
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144.  (1881.)  Where  the  aBslsnee  of  a 
cltattel  mortgage  executed  by  •  husband  and 
wife  on  household  goods,  and  the  -husband 
take  the  goods  to  an  auctioneer,  on  ma- 
tarltr  of  the  mortgage,  for  the  purpose  of 
aelUns  the  same,  and  daring  the  sale  a  cred- 
itor of  the  husband  garnishees  the  coeds  In 
the  lutnds  of  the  ancticmeer,  who  did  not 
notifjr  the  owner  of  the  mortgage  nor  re* 
real  the  true  ownership  of  the  goods,  an 
OTder  o(  the  court  In  such  garnishment 
proceedlDg  to  pay  the  proceeds  ot  the  sale 
to  the  garnishee  la  not  a  defense  to  an  action 
agibist  the  auctioneer  by  the  assignee  of 
the  mortgage.  Smith  v.  AHucow,  11  Neb. 
47C  (9  N.  W.  646).  ' 

145.  (1896.)  Qamisheee,  who,  in  good 
faith,  pay  into  oonrt  money  due  from  them 
to  an  attachment  defendant,  not  «ceeding 
the  attadunent  creditor's  claim  in  snch 
cput,  cannot  be  h^d  liable  afterwards  to 
par  the  same  amount  at  the  suit  of  the 
attachment  debtor,  eren  though  such  pay- 
ment as  garnishees  was  made  before  Jurls- 
dlctloa  had  jteen  acqnired  of  the  person  to 
vhom  the  debt  was  originally  due  from  the 
Kuntihees.  Scott  v.  Kirschltaum,  47  Neb. 
331  (CC  N.  W.  44S). 

146.  (1900.)  An  order  against  a  gar- 
nishee  for  the  payment  of  money  for  the  ben- 
efit <tf  an  execution  creditor  under  the 
^orlBions  of  aectloA  249  of  the  code  Is  en- 
forceable by  execution,  and  a  garnishee,  act- 
ing In  good  faith,  win  be  protected  from 
tnrtber  Itabltlty  to  the  same  extent  as  if 
nch  order  were  a  Judgment  against  him. 
Ptttmn  V.  Kingman,  5»  Neb.  667  (81  N«  W. 
847). 

147.  (1900.)  In  garnishment  proceed* 
lugs,  where  the  answer  has  been  made  in 
Kood  faith  before  answer  day,  and  an  order 
entered  by  the  court  for  the  payment  of 
noner  for  the  benefit  of  the  execution  cred- 
itor admitted  to  be  owing  to  the  execntlon 
debtor,  the  garnishee  will  be  discharged 
from  further  liability  upon  such  Indebted* 
Dsss,  If  he  comply  with  the  wder  of  the 
court,  notwithstanding  he  Is  subsequently, 
bat  before  the  payment,  notified  of  an  as* 
signment  of  the  account  evidencing  his  in- 
debtedness, and  which  asslgnmoit  was  made 
prior  to  the  time  of  InstitiiUng  gamidunent 
proceedings.  Petenon  v.  Kinsman,  E9  Nell. 
667  (81  N.  W.  847). 

 Of  sister  stateu 

141.  (1891.)  Where  a  debtor  has  been 
compelled  to  vmf  a  debt  by  garnishee  pro* 


ceedlngs  in  a  court  of  a  sister  state  having 
jurisdiction  of  the  subject-matter  and  the 
parties,  such  payment  constitutes  a  com- 
plete defense  to  a  subsequent  action  brought 
In  this  state  by  the  original  creditor  against 
the  garnishee  for  the  same  Indebtedness, 
though  amount  garnished  Is  exempt  by  the 
laws  of  Nebraska.  Chicago,  B.  d  Q.  Co. 
V.  Moore,  81  Neb.  629  (48  N.  W.  476;  28  Am. 
St.  Rep.  634). 

149.  (1905.)  The  supreme  court  of  the 
United  Statee  has  exclusive  final  jurisdlo* 
tlon  over  the  subject  of  the  ^ect  to  be  given 
in  each  state  to  the  records  and  judgments 
of  courts  of  sister  sutes,  and  that  oouit  has 
held  that  a  judgment  in  garnishment  in  one 
state  is  a  bar  to  an  action  by  the  principal 
defendant  against  the  garnishee  to  recover 
the  same  debt  In  the  state  of  the  residence 
of  the  former.  Badaeheck  v.  Chicago,  B.  A 
Q.  A.  Co.,  74  Neb.  88S  (104  N.  W.  878). 

Payment  under  Told  order. 

150.  (1894.)  Where  the  garnishee  sum- 
mons IB  Issued  and  returned,  under  the  pro- 
visions of  section  244  of  the  code,  before 
judgment  against  the  principal  defendant, 
such  proceeding  is  void,  and  the  payment  of 
money  1^  the  garnishee  tn  obedience  to  an 
order  therein  by  a  Justice  of  the  peace  Is  no 
defense  in  a  subsequent  action  by  the  de- 
fendant or  his  assignee.  Whiteom^  «.  At- 
kins, 40  Neb.  549  (69  N.  W.  86). 

vm.  wsoNOFin.  oabnishicxnt. 

Damages  for  wron^ul  punishment 

161.  (1889.)  Where  by  garnishee  process 
a  creditor  obtains  the  money  of  his  debtor 
which  is  exempt  from  execution,  a  cause  of 
actum  artSM  in  tevor  of  the  debtor  against 
the  creditor.  Schalter  v.  Jrvrls,  25  Neb.  666 
(41  N.  W.  642). 

162.  (1901.)  A  person  who  procures  a 
garnishment  and  thereby  succeeds  In  Im* 
pounding  the  funds  of  defendant  until  the 
final  disposition  of  the  cause,  cannot,  when 
sued  for  wrongful  garnishment,  ui^  as  a 
defense  that  the  garnishment  was  void  for 
want  of  Jarlsdictlon.  Metcalf  v.  Bockoven, 
62  Neb.  877  (87  N.  W.  1055). 

153.  (1901.)  A  defendant  whose  funds 
are  wrongfully  garnished,  need  not  move  to 
dismiss  the  ganUshmeat,  but  may  wait  and 
sue  plalntift  for  damages  for  the  wrongful 
garnishment  Metoalf  v.  Bockoven,  62  Neh. 
877  (87  N.  W.  1066). 

Statutory  provisions. 

164.  (1894.)  SeeUon  631o  of  the  code,  to 
prwrant  gamishawnt  of  wasas.  In  its  appU- 
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cation  to  debts  Incurred  prior  to  Its  passage, 
does  not  impair  the  obllgaUona  of  contracts 
since  an  assignment  for  the  purpose  of  evad- 
ing the  effect  of  our  exemption  laws  was  un- 
lawful  before  as  well  as  after  the  passage  of 
the  act,  and  the  act  affects  only  the  remedy. 
Bishop  V.  MiddJeton,  43  Neb.  10  (61  N.  W. 
129;  26  I4.  R.  A.  445). 

155.  (1894.)  The  act  to  provide  for  the 
better  protection  ct  the  earnings  of  labor* 
ers.  servants,  and  other  employees  of  cor- 
porations, Arms,  or  individuals  engaged  In 

interstate  business  (laws  1889,  cb.  25)  Is 
not  in  conflict  with  the  eoustltution  of  Ne- 
braska, either  as  being  broader  than  Its  title 
or  as  being  prohibited  class  legislation. 
Singer  Mfg.  Go.  v.  Fleming,  39  Neb.  679  (58 
N.  W.  226;  42  Am.  St  Rep.  613;  23  L.  R.  A. 
210). 

166.  (1894.)  The  act  to  provide  better 
protection  of  the  earnings  of  laborers  and 
employees  does  not  seek  to  impose  a  pen- 
alty for  the  benefit  of  an  Individual.  The 
recovery  provided  for  In  the  act,  of  the  debt, 
costs,  expenses,  and  attorney's  fee,  is  simply 
a  recovery  of  compensatory  damages  and 
not  a  penalty.  Whether  the  act  Is  valid.  In 
80  far  as  it  makes  its  violation  a  crime,  is 
not  decided;  that  poDtloii  of  the  act  not  be- 
ing so  connected  with  the  rest  as  to  affect 
the  validity  of  the  whole  act  Singer  Mfg. 
Co.  V.  Fleming,  39  Neb.  679  (58  N.  W.  266; 
42  Am.  St.  Rep.  613;  23  L.  R.  A.  210). 

167.  (1902.)  A  legislative  enactment  the 
title  of  which  is  "An  act  to  provide  for  the 
better  protection  of  the  earnings  of  laborers, 
servants  and  other  employees  of  corpora- 
tions, Arms  or  individuals  engaged  In  inter- 
state business,"  comprehends  legislation 
providing  for  the  punishment  of  those  who 
violate  the  provisions  of  the  act  by  doing 
the  things  therein  declared  unlawful.  State, 
ex  rel.  Oreen,  v.  Power,  63  Neb.  496  (88  N. 
W.  769). 

What  lav.goTwns. 

168.  (1894.)  While  under  the  laws  and 
decisions  of  Iowa  a  Judgment  in  a  proceed- 
ing by  foreign  attachment,  whereby  earnings 
of  the  defendant,  a  resident  of  Nebraska, 
earned  in  Nebraska  and  payable  there,  are 
seized  and  applied-  to  the  payment  of  the 
defendant's  debt  must  be  treated  as  within 
the  Jurisdiction  of  the  Iowa  courts,  still  the 
<<ftu  of  said  earnings,  fon  the  purpose  of 
determining  the  right  to  exemption.  Is  Ne- 
braska. Singer  Mfg.  Co.  v.  Fleming,  39  Neb. 


679  (68  N.  W.  226;  42  Am.  SL  Rep.  618; 
23  L.  R.  A.  210). 

Idabillty  of  forelgB  corporatioxL 

159.  (1894.)  A  foreign  corporation,  hav- 
ing a  place  of  business  in  Nebraska,  whlcb 
institutes,  in  another  state,  attachment  pro- 
ceedings and  seizes  the  earnings  of  a  dtizen. 
ot  Nebraska,  exempt  under  the  laws  of  Ne- 
bnuika,  is  subject  to  the  (^ration  of  tbe 
act;  the  contract  out  of  which  the  proceed- 
ings arose  having  been  made  In  Nebradb& 
and  being  here  performable.  Singer  Mfff. 
Co.  V.  Fleming,  39  Neb.  679  (58  N.  W.  226; 
42  Am.  St  Rep.  613;  28  h.  R.  A.  2X0). 

160.  (1894.)  The  act  to  provide  protec- 
tion for  wages  of  laborers  and  employees 
applies  to  a  foreign  corporation  having  a 
pla<»  of  business  In  Nebraska  which,  by  vir- 
tue of  a  contract  made  and  performable 
here,  institutes  proceedings  In  another  state 
and  seizes  wages  earned  and  pa^ble  in  Ne- 
braska and  exempt  by  Its  laws.  Singer  Mfg. 
Co.  V.  Fleming,  39  Neb.  679  (58  N.  W.  22«; 
42  Am.  St  Rep.  613;  23  L.  R.  A.  210). 

Petition  or  complaint 

161.  (1901.)  A  petition,  wherein  it  is 
alleged  that  a  civil  suit  which  resulted  In 
Impounding  the  defendant's  property  was 
prosecuted  maliciously  and  without  prob- 
able cause,  states  a  cause  of  action  without 
alleging  that  the  attachment  and  gamisb- 
ment  proceedings  were  sued  out  maliciously 
and  without  probable  cause.  Metoalf  v.  BocJc- 
oven,  62  Neb.  877  (87  N.  W.  1055). 

162.  (1902.)  A  complaint  drawn  under 
the  provisions  of  section  531c  of  the  code  of 
civil  procedure  is  fatally  defective,  and 
charges  no  violation  of  the  law.  If  It  fall  to 
charge  that  tbe  complainant  is  the  head  of 
a  family  and  that  the  wages  sought  to  be 
affected  by  the  acts  complained  of  are  the 
wages  exempt  by  law  to  laborers,  etc.,  for 
not  exceeding  a  period  of  sixty  days.  State, 
ex  rel.  Green,  v.  Power,  63  Neb.  496  (88  N. 
W.  769). 

163.  (1907.)  Under  section  68I;  of  the 
code,  in  an  action  by  a  wageeamer  against 
a  person  assuming  to  be  his  creditor  who 
has  by  garnishment  proceedings  in  a  for* 
sign  Jurisdiction  obtained  wages  eacrned 
within  sixty  days  previous  to  the  garnish- 
ment it  is  necessary  to  allege  that  the  vage- 
earner  was  a  resident  of  the  state  of  Ne- 
braska and  entitled  to  the  wages  exempt  at 
the  time  of  the  garnishment  Corliss  v. 
Piano  Mfg.  Co.,  80  Neb.  366  (114  N.  W.  413). 
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FtxtOKS,  see  Fixture*. 

Contract  for  supply  to  dticfi.  see  Jfunfcf- 

psl  Oiffporationt,  ||  254-2B7. 


QASOUNE. 
Inspection,  see  Irupection. 

GENERAL  DENIAL. 
See  Pleading,  III,  B. 


GIFTS. 

ANALYSIS. 

Gifts  distinpuished  from  other  transactions,  1 1. 
Testamentary  gift  or  gift  inter  tItos,  HSf3. 
Parol  gifts  of  land,  §1 4,  B. 
Oiange  of  possession,  1 6. 
Delivery  of  eridence  of  tttle,  1 7. 
Fraud  and  undue  Influence,  1 8. 
Preaumptions,  $8  9-12. 

Weight  and  snfflclency  of  evidence,  I8  13-19. 


GiosB-RemtENCEs. 

Charitable  gifts,  see  ChariHea. 

Gifts  between  husband  and  wife,  see  Hu$- 
hmd  and  Wife,  SS  41-46a. 

Gifts  to  family  as  fraudulent  as  to  cred- 
iton.  see  Fraudulent  Conveyances,  H  72,  73. 

GlfU  from  parent  to  child,  see  Parent  and 
ChiU. 

Gifts  dlsttogulahed  from  other  transac- 
tions. 

1,  (1900.)  A  deed  of  conveyance  founded 
apon  a  cooslderatton  to  be  paid  to  a  third 
party  therein  named,  and  for  labor  expended 
on  the  premises  conveyed,  and  for  care  and 
support  of  the  grantor.  Is  not  a  voluntary 
lustrament,  and  mistakes  in  Its  execution 
mir  be  corrected  in  a  court  of  equity. 
Pinkham  V.  Pinfchom,  60  Neb.  600  (83  N.  W. 
837). 

Ttttamentary  gift  or  gift  Inter  vivos. 

2.  (1881.)  An  InBtrument,  "To  Mrs.  S. 
if.  Eaton,  greeUng:  Centennial  New  Tear's 
gift.  Plattamouth,  January  1st,  1876.  Happy 
New  Year.  CompllmentB  of  E.  H.  Eaton  to 
S.  U.  Eaton.  I  hereby  give  and  bequeath 
all  title  and  interest  In  store  house  on  lot 
No.  1,  B  35,  on  Main  street,  of  Plattsmouth, 
Ab  witness  my  hand  January  1,  1876.  E.  H. 
Eaton.  Said  building  la  now  occupied  by 
!ea»  to  M.  J.  Mateer  for  three  months  from 
January  1.  to  April  1,  1876,  at  $25.00  per 
mmtb,  payable  monthly  in  advance.  Said 
ImSding  stands  on  leased  ground  subject 
to  gnrand  rent.  January  1,  1876.  E.  H. 
Eaton,"  la  a  gift  in  prtaenti,  Eaton  v.  Oar- 
Ttth,n  Neb.  231  (9  N.  W.  58). 

S.  (1905.)   A  receives  from  B  the  sum  of 


$5,0(M),  and  executes  and  delivers  to  B  a 
mortgage  on  real  estate  providing  for  the 
payment  of  $300  per  annum  during  the  life- 
time of  B.  Tbe  mortgage  contains  the  fol- 
lowing provision :  "It  is  understood  and 
agreed  that  the  Intention  of  the  parties 
hereto  ia  to  secure  to  said  B  the  Interest  on 
said  principal  sum  of  $5,000  during  the  term 
or  period  of  his  natural  life,  and.  in  case 
the  Interest  Is  paid  according  to  the  terms 
thereof,  the  principal  sum  of  $5,000  is  to  re- 
main to  said  A,  her  helra,  executors,  admin- 
istrators and  assigns,  and  upon  the  death  of 
said  B  and  payments  of  Interest  as  aforesaid 
this  obligation  Is  to  become  null  and  void." 
Held  not  to  be  an  attempt  at  a  testamentary 
disposition  of  B's  property,  but  a  gift  inter 
vivos.  Fiscue  v.  Witton,  74  Neb.  444  (104 
N.  "W.  856). 

Parol  gifts  of  land. 

4.  (1887.)  Equity  protects  a  parol  gift 
of  land  equally  with  a  parol  agreement  to 
sell  It,  If  accompanied  by  possession,  and 
the  donee.  Induced  by  the  promise  to  give 
It,  has  made  valuable  Improvements  on  the 
property.  Dawson  v.  McFaddin,  22  Neb.  131, 
(34  N.  W.  338);  (1895)  WyJie  v.  Charlton. 
43  Neb.  840  (62  N.  W.  220);  (1905)  Merri- 
man  v.  JIferriman,  7S  Neb.  222  (106  N.  W. 
174). 

5.  (1902.)  An  oral  agreement  between  a 
son  and  his  parents  that,  upon  the  death  of 
both  the  latter,  he  shall  become  vested  with 
the  title  of  the  family  homestead  In  con- 
sideration of  his  carrying  on  the  business  of 
the  parents,  and  providing  them  during  their 
lifetime  with  a  home  and  maintenance.  Is 
testamentary  In  character,  and  not  In  viola- 
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tloD  of  our  statute  upon  the  subject  of  home- 
steads. Teske  V.  Ditthemer,  66  Neb.  167  (91 
N.  W.  181). 

Chan^  of  patto— ion. 

6.  (1886.)  When  a  father  gives  a  cow  to 
his  son  to  be  kept  with  the  father's  herd  of 

cattle  on  his  farm,  the  increase  from  such 
cow,  being  kept  in  common  with  the  father's, 
is  so  Indistinguishable  from  the  father's 
that,  as  to  third  persons,  they  are  treated  as 
part  of  the  father's,  i^illey  v.  Norton,  IT 
Neb.  472  (23  N.  W.  347). 

Delivery  of  eTidenca  of  title. 

7.  (1906.)  The  Indorsement  and  delivery 
of  a  certificate  of  deposit,  with  the  inten- 
tion of  making  a  gift  of  the  deposit  thereby 
represented  to  the  party  to  whom  the  cer- 
tificate is  thus  delivered,  operates  as  a  gift 
of  the  fund  Itself.  Foster  v.  MvrpKjf,  76 
Neb.  676  (107  N.  W.  843). 

Frrud  and  undue  influence. 

8.  (19ul.)  Where  a  widow  nearly  78 
years  of  age,  much  weakened  by  a  recent 
illness,  conveyed  properties  ot  the  value  of 
i  10,000,  out  o,f  a  total  estate  of  about  |18,000, 
to  one  of  her  eight  children,  upon  review 
oi  the  evidence  in  a  suit  brought  by  her  to 
set  aside  one  of  the  conveyances,  the  trans- 
fer was  procured  by  undue  Influence,  and 
should  be  canceled.  CHbson  v.  Sammttrtff. 
63  Neb,  349  (88  N.  W.  600). 

Preenmptions. 

9.  (1897.)  Where  a  hnsbiuid  purdiases 
realty  with  his  own  funds  and  causes  the 

title  to  be  conveyed  to  his  wife  the  pre- 
sumption is  that  he  intended  the  property 
as  a  gift.  Kobarg  v,  Oreeder,  51  Neb.  365 
(70  N,  W.  921). 

10.  (1901.)  Where  real  estate  is  c<ui- 
veyed  or  procured  to  be  conveyed,  by  a 
husband  to  his  wife,'  without  pecuniary  con- 
sideration on  her  part,  the  prima  facie  pre- 
sumption of  law  iB  that  it  was  intended  as 
a  gift  or  advancement,  and  that  the  par- 
ties intended  that  the  full  and  absolute  title, 
both  legal  and  equitable,  should  pass  to- 
gether by  the  same  conveyance.  Veeder  v. 
McKinley-Lanning  Loan  it  Trust  Co.,  61  Neb. 
892  (86  N.  W.  982). 

11.  (1901.)  In  case  of  a  gift  or  voluntary 
oonveyanoe  from  a  parent  to  a  child,  no  pre- 
sumption of  fraud  or  undue  Influence  arises 
from  the  mere  fact  of  the  relation.  Oibson 
V.  Hammang,  63  Neb.  349  (88  N.  W.  500). 

12.  (1902.)   Where  a  husband  places  the 


title  to  lands  in  his  wife  without  considera- 
tion, whether  by  conveyance  directly  or  by 
procuring  conveyance  to  her  by  others,  a 
gift  is  presumed.  Doane  v.  DitnAam,  64 
Neb.  135  (89  N.  W.  640). 

We^ht  and  sufficiency  of  evidence. 

13.  (1895.)  To  establish  a  parol  gift  of 
land.  It  is  not  necessary  that  the  proof 
should  be  beyond  a  doubt.  A  preponderance 
of  the  evidence  is  all  that  Is  required  in  any 
civil  action.  The  drenmstances  which  tend 
to  cast  suapidon  upon  such  claims  are  cir- 
cumstances to  be  considered  in  weiring 
the  evidence  to  determine  on  which  side 
the  preponderance  lies,  but  they  do  not 
create  any  rule  of  law  as  to  the  degree  of 
proof.  WyUe  v.  Charlton,  43  Neb.  840  (62 
N.  W.  220). 

14.  (1895.)  In  an  action  by  a  son  to 
establish  a  gift  of  land  to  him  by  his  father, 
said  land  afterwards  having  been  devised 
to  him  by  the  father,  aubject  to  a  life  estate 
in  defendant,  the  evidence  set  out  and  ArM 
to  sustain  Judgment  for  defendant  WUev 
V.  -Wiley,  46  Neb.  586  (68  N.  W.  844). 

15.  (1897.)  Evidence  fteW  to  warrant  the 
conclusion  that  the  proceeds  of  notes  pay- 
able to  a  daughter  were  not  gifts  to  the 
father  to  whom  payment  was  made.  Bell 
V.  Bice,  50  Neb.  547  (70  N.  W.  26). 

16.  (1903.)  The  fact  that  a  promissory 
note  was  found  In  the  possesion  ot  the  payee 
at  the  time  of  his  death.  Is  evidence  that 
he  had  not  made  a  present  ot  it  to  the 
maker.  OeJke  v.  Theie,  70  Neb.  465  (97  N. 
W.  588). 

17.  (1905.)  Evidence  showing  that  the 
mother  of  plaintllf.  who  was  In  poor  health 
and  financial  condition,  bought  a  lot  and 
erected  a  house  thereon  for  the  plaintlfl  to 

live  in,  and  an  assumption  of  ownership  by 
the  latter,  supports  only  a  decree  of  a  gift 
ot  a  life  estate  to  the  son  and  not  the  fee. 
Jferriman  v.  Merriman,  76  Neb.  222  (106  N. 
W.  174). 

18.  (1906.)  In  an  action  by  an  adminis- 
trator against  a  former  administrator  to  r&> 
cover  certain  funds  held  by  the  latter 
claimed  by  bfm  to  be  a  gift  by  the  intes- 
tate, evidence  held  to  sustain  the  defense. 
Fogter  V.  Murphy,  76  Neb.  576  (107  N.  W. 
843). 

19.  (1906.)  Evidence  in  an  action  to  set 
aside  a  conveyance  as  fraudulent  as  to  plain- 
tiff on  the  ground  that  the  grantee,  plain- 
tilTs  mother-In-Iaw,  had  given  the  property 
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in  controrerBT  to  plaintiff.  IwZd  to  nistaln  a 
decree  for  plaintiff.  Adamt  v.  Dennis,  76 
Neb.  «$2  (107  N.  W.  866). 

aOOD  FAITH. 

See  Fraud. 

Of  pnrchaaer  of  note,  see  BilU  and  Jfota, 
IV.  D. 


Of  real  estate  agent,  see  Broker*,  ||  S8-60. 
Burden  of  proof  as  to  conveyance  by  debt- 
or, see  Fraudulent  Conveyance*,  H  409-449. 

As  affecting  malicious  prosecution,  sea 

Maliciouft  Prosecution,  11. 

Of  parchaser  of  lands  or  contract  for  salo 
of,  see  Vendor  and  PurcJuuer,  V,  C. 


GOOD-WILL. 


Cuoss-RxraanrcB. 
m«lit  of  administrator  of  partnership  to, 

see  Partnerthip,  1  282. 

Vatnre  of  property. 

1.  (1879.)  The  Kood^l  of  a  tnde,  al- 
tbonUi  inseparable  firom  the  business.  Is  an 
ippredsUe  part  of  the  assets  of  a  concern, 

botb  In  fact  and  In  the  estimation  of  a  court 
of  eqnltjr.  Sheppard  v.  Bogg*,  9  Neb.  267 
(2M.W.  370). 

2.  (1901.)  "Oood-wiir  as  a  property  Is 
Intangible  and  is  merely  an  incident  of  other 
pnqierty.  It  cannot  be  recorered  for  as  an 
elemmt  of  damage  when  the  property  to 
which  it  is  attached  has  been  Tolnntarily 
lileniU^.  PaxUtn  d  QaUaffher  v.  Vad- 
honker,  1  TTnof.  776  (96  N.  W.  878). 

Aawts  of  partnerships. 

3.  (1879.)  When  a  partnership  Is  dls- 
aolved  the  good-will  Is  a  part  of  the  assets 
of  the  Una.  Sheppard  v.  Sogg$,  9  Neb.  267 
(2  N.  W.  370). 

i.  (1S93.)  Good-will  of  a  partnership 
defined  and  discussed.  Z/Oj>eck  v.  Lee  Hard- 
ware Co.,  37  Neb.  168  (65  N.  W.  660;  23  U 
R.  A.  796). 

$.  (1893.)  Where  the  legal  representa- 
tive of  a  deceased  member  of  a  partnership, 
u  such,  without  words  of  limitation,  joins 
hi  the  sale  of  all  the  stock  and  fixtures  of 
mdi  firm  to  the  surviving  members  thereof, 
sodi  legal  representative  cannot  maintain 
SB  aetlm  against  audi  survivors  for  the 
good-wilt  of  said  firm  or  for  any  portion 
thereof.  Lobeck  v.  Lee  Hardware  Co.,  37 
N«lk  158  (66  N.  W.  660;  23  L.  R.  A.  795). 


Bala  or  transfer. 

6.  (1886.)  The  good-wlll  of  a  mercantile 
or  other  business  Is  property  for  which.  In 
a  proper  case,  the  purchaser  ts  liable.  WaJ- 
Hngford,  Bhamp  <£  Co.  v.  Burr,  17  Neb.  137 
(22  N.  W.  350). 

6o.  (1907.)  Evidence  examined,  and  M4 
to  require  a  finding  that  a  written  contract 
prohibiting  a  physician  from  practicing 
medicine  and  surgery  within  a  certain  terri- 
tory was  not  set  aside,  canceled  and  super- 
seded by  a  Bubseauent  parol  agreement. 
Baker  v.  Montgomery,  78  Neb.  98  (110  N.  W. 
696). 

Breach  of  contract. 

7.  (1898.)  Om  who  sold  his  laundry  and 
good-will,  agreeing  not  to  engage  In  the 

laimdry  busines  for  five  years,  may  be  re- 
strained by  injunction  from  violating  his 
agreement.  Douming  v.  Lewitt  66  Neb.  386 
(76  N.  W.  900). 

S.  (1906.)  Evidence  showing  defendant 
after  a  sale  of  a  newspaper  and  printing 
plant  to  defendant  with  the  good-will  of  the 
business,  and  a  stipulated  sum  as  damages 
for  breach  of  an  agreement  to  refrain  from 
entering  into  the  same  kind  of  work  again, 
and  that,  within  the  specified  time,  defend- 
ant's wife  engaged  in  a  newspaper  enter- 
prise, sustains  a  verdict  for  plaintiff.  Skin- 
ner V.  Wilaon,  76  Neb.  446  (107  N.  W.  771). 

GOVERNOR. 
Of  state,  see  State;  If  6»-76. 
Compelling,  to  perform  duty,  see  Man- 
damus, i  110. 
Approval  of  bills  by,  see  Btatutea,  ||  19-23. 

ORADINO  STREETS. 
See  Municipal  Oorporationt,  It  296-298. 
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GRAND  JURY. 

ANALYSIS. 
Coutitntlonal  and  statatoiy  prorisioiu,  1-^ 
Quslifleatioiui  of  juron,  |  5. 

C^rdar  for  selection  and  stunmoBiBg  of  jurors^  ||  6-8. 
Selection  of  jurors,  ||  10-14. 

 Objections,  $S  IB,  16. 

Vacancies,  H  17-10. 
Special  venire,  §§  20, 21. 
Attendance  of  jurors,  1 22. 
ChaUmffs  to  polls,  i  83. 

Attendance  and  examination  of  wltnessaa,  1 84. 
Charge,  U  85-87. 


Cross-Refebenceb. 
See  Indictment  and  Information. 
Petit  Jury,  see  Jury. 

Constitntlonal  and  statutory  provisions. 

1.  (1901.)  It  was  never  contemplated  by 
the  framers  of  section  10,  article  I  of  the 
constltntlon,  or  by  the  people  In  adopting 
it,  that  the  legislature  must  abolish  the 
grand  jury  system  entirely  and  permit  erim- 
Inal  prosecutions  liy  Information  only,  but 
rather  that  the  legislature  might  authorize 
prosecutions  by  either  indictment  or  Infor- 
matloD.  making  the  proceeding  uniform  In 
each  method.  Dinamore  v.  State,  61  Neb. 
418  (85  N.  W.  445). 

2.  (1901.)  The  mere  tact  that  a  district 
court  may  elect  whether  a  grand  jury  shall 
or  shall  not  be  called  in  any  term  of  court 
does  not  make  chapter  S4  of  the  criminal 
code  lacking  In  nnltormlty.  Dinamore  v. 
State,  61  Neb.  418  (85  N.  W.  445). 

3.  (1901.)  Section  584  of  the  criminal 
code,  providing  tor  the  calling  of  grand 
Juries  only  by  dlrectlcm  of  the  Judges,  is 
not  special  legislation  within  the  purview  of 
section  15,  article  III  of  the  constitution. 
Dinamore  v.  State,  61  Neb.  418  (85  N.  W. 
445). 

4.  (1901.)  Section  584  of  the  criminal 
code,  by  leaving  It  discretionary  with  the 
district  court  whether  or  not  a  grand  Jury 
shall  be  called,  does  not  confer  upon  the 
Judiciary  legislative  powers.  Dinamore  v. 
State,  61  Neb.  418  (86  N.  W.  445). 

Qualifications  of  Jurors. 

5.  (1883.)  Where  no  want  of  good  faith 
in  the  selection  of  persons  from  whom  grand 
Jurors  are  drawn  Is  shown,  the  mere  fact 
that  one  of  them  did  «iot  reside  In  the  pre- 


cinct where  he  was  Bupposed  to,  and  from 
which  he  was  drawn,  will  not  Invalidate  an 
indictment  found  by  tbem.  Polin  v,.  State, 
14  Neb.  640  (10  N.  W.  898). 

Order  for  selection  and  amnmonlng  of 

Jurors. 

6.  (1879.)  A  judge  Installing  a  term  of 
court  has  no  authority  to  order  a  grand 
Jury;  if  required  they  must  be  drawn  as  for 
a  regular  term  of  court.   Brown  v.  State,  9 

Neb.  157  (2  N.  W.  378). 

7.  (1885.)  The  act  "To  provide  for  pros- 
ecuting ofCenses  on  Information  and  to  dis- 
pense with  the  calling  of  grand  Juries,  ex- 
cept by  order  of  the  district  judges,"  which 
took  effect  June  10,  1885,  applies  to  all  cases 
where  grand  juries  were  required  after  the 
act  took  effect.  Jonee  v.  State,  18  Neb.  401 
(26  N.  W.  627). 

8.  (1894.)  Under  section  584  of  the  crim- 
inal code  no  grand  jury  can  be  lawfully 
organized  unless  Its  selection  and  impanel- 
ing has  been  previously  ordered  by  a  judge 
of  the  district  court  In  which  It  Is  to  act. 
State  V.  Lauer,  41  Neb.  226  (59  N.  W.  608). 

9.  (1894.)  In  counties  having  70,000  or 
more  Inhabitants  an  order  of  a  district  Judge 
directing  the  selecting  and  summoning  of  a 
grand  jury  must  be  lu  writing  and  filed  with 
the  clerk  of  the  district  court  of  such  county 
more  than  twenty  days  prlw  to  the  first 
day  of  the  term  of  court  for  which  such 
grand  Jury  Is  desired.  State  v.  Lauer,  4t 
Neb.  226  (59  N.  W.  508). 

Selection  of  jurors. 

10.  (1882.)  A  party  Indicted  by  a  grand 
jury,  drawn  from  a  list  of  names,  selected 
without  regard  to  equality  between  the  sev- 
eral precincts  as  required  by  statute,  may 
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plead  the  same  In  abatement  Barton  v. 
State.  12  Neb.  260  (11  N.  W.  323). 

11.  (1883.)  The  list  of  electors  voting  at 
the  next  preceding  general  election  in  the 
coonty  furnishes  a  suitable  and  fair  basis 
for  the  selection  of  grand  Jurors.  Polin  v. 
State,  14  Neb.  540  (1«  N.  W.  898). 

18.  (1885.)  The  proceedings  by  Informa* 
tkm  are  exclusive,  unless  the  Jndge,  in  a 
viitten  order  filed  with  the  clerk  of  the 
court,  shall  require  a  grand  jury,  in  which 
case  It  shall  be  drawn  in  the  manner  pro- 
Tided  by  law.  Jone$  v.  State,  18  Nob.  401 
(25  N.  W.  527). 

IS.  (1886.)  The  aattaorltr  to  require  a 
jury  to  be  summoned  from  the  byBtanders  is 
repealed  by  implication.  Joneg  v.  State,  18 
Neb.  401  (25  N.  W.  627). 

14.  (ISM.)  The  county  hoard  of  the 
county  In  which  a  grand  Jury  Is  ordered 
nrast.  at  least  twenty  days  before  the  first 
day  of  the  term  of  court  at  which  said 
Krand  jury  Is  to  act,  select  the  persons  from 
among  whom  said  grand  Jury  Is  to  be  Im- 
paneled. State  V,  Lauer,  41  Neb.  226  (59  N. 
W.  608). 

 Objections. 

15.  (1879.)  ObJecJons  to  the  mode  of  se- 
lecting grand  Jurors  must  be  made  by  chal- 
lenge, or  by  plea  in  abatement,  before  the 
accused  pleads  to  the  indictment,  or  they 
will  be  waived.  Broton  v.  State,  9  Neb.  167 
(8  N.  W.  878). 

18.  (1893.)  Defects  or  irregularities  in 
the  calling,  drawing,  or  summoning  of  grand 
Juries  cannot  be  considered  upon  habeas 
eorpue.  In  re  Bettt,  36  Neb.  282  (  64  N.  W. 
624). 

Vacandea. 

17.  (1871.)  It  la  error  to  fill  vacancies  in 
the  grand  Jury  from  the  list  of  persons 
summoned  as  petit  Jurors,  and  it  Is  not  ma- 
terial whether  any  injustice  was  thereby  suf- 
fered by  the  prisoner.  Bwley  v.  State,  1 
Neb.  386. 

18.  (1877.)  Where  the  record  shows 
that  the  court  ordered  vacancies  tn  the 
panel  of  grand  Jurors  to  be  filled  by  certain 
persons  named  by  the  judge,  held  error,  and 
that  a  moUon  to  quash  the  indictment  for 
that  reason  should  have  been  sustained. 
freuit  V.  State,  6  Neb.  377. 

19.  (1877.)  The  duty  of  making  the  se- 
lection of  persons  to  fill  vacancies  in  the 
panel  la  oonflded  to  the  sheriff  alone,  but 


when  so  selected  the  court  may  pass  upon 
their  quallflcations  to  serve.  Prenit  v.  State, 
5  Neb.  377. 

Special  venire. 

20.  (1883.)  It  is  not  a  valid  obJecUon  to 
a  Jury  called  together  under  a  special  order 
that  the  clerk  omitted  his  official  title  to 
his  signature  to  the  venire.  Drake  «.  State. 
14  Neb.  535  (17  N.  W.  117). 

21.  (1883.)  After  the  discharge  of  the 
regular  panel  of  grand  jurors,  the  court  may 
at  the  same  term,  if  It  shall  be  deemed  nec- 
essary, order  a  new  one  to  t>e  summoned 
by  the  sheriff,  under  section  406  of  the 
criminal  code.  Drake  v.  State,.  14  Neb.  536 
(17  N.  W.  117). 

Attendance  of  Jurors. 

22.  (1894.)  The  district  Judge  may.  In 
his  discretion,  require,  in  the  order  made  by 
him  for  the  selection  of  a  grand  Jury,  that 
the  persons  selected  as  grand  Jurors  by  the 
county  board  be  summoned  to  appear  either 
at  the  first  day  of  the  term  of  court  for 
which  the  grand  jury  Is  desired  or  at  any 
other  specified  day  of  said  term  of  court. 
State  V.  Lauer,  41  Neb.  226  (69  N.  W.  608). 

Challenge  to  polls. 

23.  (1884.)  While  a  person  chai^d  with 
an  offense  which  Is  about  to  be  laid  before 
a  grand  jury  may  examine  and  challenge 
for  cause  any  person  called  as  a  grand  juror, 
on  the  ground  of  bias  or  prejudice,  yet  such 
challenge  must  be  made  before  the  jury  Is 
Impaneled  and  sworn.  Patrick  v.  State,  16 
Neb.  330  (20  K.  W.  121). 

Attendance  and  examination  of  witnesses. 

24.  (1901.)  One  subpoenaed  as  a  witness 
before  a  grand  Jury  Is  not  entitled  to  fees 
merely  because,  in  answer  to  the  writ,  he 
went  to  the  court  house  in  which  the  grand 
Jury  was  sitting.  Dunn  v.  Dougiae  Oountv, 
61  Neb.  179  (86  N.  W.  66). 

Chaise. 

25.  (1894.)  A  wide  discretion  is  allowed 
to  the  presiding  Jndge  in  directing  the  at- 
tention of  the  grand  Jury  to  particular  sub- 
jects of  Inquiry,  or  to  particular  offenses  or 
classes  of  offenses,  and  that  discretion  ap- 
pellate courts  will  Dot  assume  to  control. 
Clair  If.  State,  40  Neb.  634  (59  N.  W.  118; 
28  U  R.  A  867). 

26.  (1894.)  A  charge  to  the  grand  Jury 
which,  after  assuming  that  the  crime  of 
bribery  had  been  committed  and  that  It  was 
the  duty  of  the  Jurors  to  indict  therefor. 
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concluded  as  follows:  "There  comes  op  from 
the  people  a  command  for  a  'forward 
march'  all  along  the  line  of  yonr  duty.  You 
should  give  heed  to  that  cry,  for  It  comes 
from  a  patient  and  long  suffering  endurance 
which  has  at  last  reached  its  limit"  Held. 
That  the  term  "Inflammatory,"  as  applied  to 
said  charge  la  a  merited  criticism.  OUtir  v. 


State,  40  Neb.  634  (69  N.  W.  118;  28  L.  R. 
867). 

27.  (1894.)  The  eidstenoe  of  facts  Vhlcb 
will  warrant  Its  finding  of  an  Indictment  la  a 
question  for  the  grand  Jury,  and  should  not. 
as  a  rule,  be  assumed  by  the  Judge.  OMr  v. 
State,  40  Neb.  684  (59  N.  W.  118;  28  U  R. 
367). 


GUARANTY. 

ANALYSIS. 

I.  BSQVXBXTBS  ASD  VAUDITT. 

Nature  of  obligation,  |{  1-3. 
Implied  guaranty,  |  4. 

Ouaranty  dlBtlngulshed  from  other  contraota,  |  (L 

Offer  and  aceeptanoe,  t  6. 

Votiee  of  aeceptanee^  ||  7-10. 

■xclusiTe  reliance  on  guaianty,  1 11. 

Oral  guaranty,  |  IS. 

Conaideratton,  M  18-17. 

Duress,  {  18. 
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n.  OONSTBTTCTION  AXTD  OPBBATZOV. 
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Ouaranty  of  payment  or  coUeotlon,  ||  88,  84. 

Continuing  guaranty,  |(  35-87. 

Effect  of  Indemnity  to  guarantor,  1 88. 

Default  of  principal,  8  39. 

m.  DIBCHABOE  OW  OUA&ANTOB. 

Sabaeqnent  release,  |1 40, 41. 

Ohange  in  contract  guaranteed,  H  43^  48. 

Extension  of  time  for  payment  i|  44-46. 

Belease  or  loss  of  other  securitlee,  1|  47-49. 

Neglect  to  give  notice  of  default  to  guarantor,  ||  50-55. 

Neglect  to  act  or  proceed  against  principal,  ||  50-58. 

Waiver  or  estoppel  of  guarantor,  H  59, 60. 

IV.  MinenTM  OF  GBEDITOBS. 

Conditions  precedent,  1 61. 

Accrual  of  right  of  action,  |  68. 

Limitation  of  action,  ||  63,  64. 

Parties,  }  65. 

Pleading,  H  66-68. 

AdmissibiUty  of  evidence,  SS  69-76. 

Weight  and  sufficiency  of  evidence,  ||  77-83. 

Questions  for  Jury,  9S  84, 85. 

Instmetions,  ||  86, 87. 

Verdict  and  finding^  1 88. 
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V.  ItlOHTS  AND  BEXEDIES  OF  GUA&AinO& 
As  to  creditor,  |§  89,  80. 
As  to  prineiptO,  H  91, 9S. 

Cboss-Refebences. 

Effect  of  alteration  of  contract,  see  A^ 
teratitm  of  Instrument,  S  26. 

Order  for  Judsment  against  guarantor  as 
final  order,  see  Appeal  and  Error,  I  80. 

Guaranty  of  resale  of  corporate  stock,  see 
CorvonttUms,  II  11M14. 

National  banks  as  guarantor,  see  Banlu 
and  Bonking,  II  258,  259. 

Liability  of  indorser  of  note  aa  guarantor, 
see  BiI1»  and  Notes,  IS  195-197,  206-208. 

Liability  of  married  woman  on  contract  of 
guaranty,  see  Butlnand  and  Wife,  S  161. 

Substituting  indemnitor  in  condemnation 
prttceedlne.  see  EmiMnt  Domain,  S  169. 

Contracts  of  Indemnity,  see  Indemnity. 

Liability  of  firm  on,  see  Partnerthip^ 
1176,77. 

Authority  of  agent  to  guarantee,  eee  Prin- 
cipal  and  Affcnt,  IS  123.  124. 
Contracts  of  surety,  see  Principal  and 

Guaranty  of  selling  Quality  of  proper^, 
see  AOee,  II  SBl,  263. 

I.  SEQUISITES  AND  VAIIDITT. 

Autbortty  of  officer  to  bind  bank  by  guar 
anty,  see  Banfe«  and  BanMng,  I  269. 

Validity  of  guaranty  of  payment  of  dalms 
by  administrator,  see  £«ecHtor«  and  Admin- 
iMlntort,  t  IM. 
Hatnre  of  oUigatlon. 

L  (1879.)  A  contract  of  guaranty  Is  not 
a  primary  obligation  to  pay,  but  Is  an  un- 
dertaking that  the  debtor  shall  p^.  Mowery 
V.  Jfoff.  9  Neb.  445  (4  N.  W.  69). 

2.  (1879.)  The  contract  of.  guaranty  la  a 
separate  and  Independent  contract,  and  the 
liability  of  the  guarantor  Is  governed  by  the 
express  terms  of  his  contract.  Mowery  v. 
Matt,  9  Neb.  446  (4  N.  W.  69). 

3.  (1888.)  A  promise  by  a  party  to  "see 
you  paid  for  your  trouble,"  Is  not  an  abso- 
lute promise  to  pay,  but  a  guaranty  that 
payment  shall  be  made.  Sedgteick  v.  Bliss, 
tS  Neb.  617  (37  N.  W.  488). 

Implied  gruaranty. 

4.  (1889.)  Where  the  owner  of  a  frame 
bnOdlns.  located  on  a  lot  belonging  to  an- 
other, is  absent,  and  to  save  the  building 
from  beins  torn  down  by  the  owner  of  the 


lots  a  friend  of  the  owner  engages  a  house- 
mover  to  remove  the  same,  he  is  liable  to 
such  person  for  his  wages  when  the  owner 
of  the  building  cannot  be  found.  ShoJes  v. 
Kreamer,  26  Neb.  556  (42  N.  W.  724). 

Ouaranty  distinguished  from  other  con- 
tracts. 

6.  (1899.)  Where  plaintiff  on  reeelvlng 
an  order  for  bridge  lumber  to  be  dUpped 
to  a  board  of  county  commissioners  declined 
to  accept  it,  whereupon  defendant  wrote 
him,  "Tou  may  send  us  the  bills  of  the  five 
cars  of  lumber  for  Lancaster  county  and  we 
will  pay  the  bills  at  the  end  of  sUty  days. 
Reference:  German  Nat.  Bank  of  this  Oity,'' 
the  contract  was  one  of  purchase,  and  not 
ot  suretyship  merely.  HougMM  v.  Toid, 
58  Neb.  360  (78  N.  W.  634). 

Offer  and  acceptance. 

6.  (1881.)  When  a  proposition  of  guar- 
anty is  made  by  one  party  to  the  one  for 
whom  credit  is  desired  and  he  accepts  and 
is  accepted.  It  completes  the  contract  Wil- 
cox V.  Draper,  12  Neb.  188  (10  N.  W.  679; 
42  Am.  Rep.  763). 

Notice  of  acceptance. 

7.  (1881.)  A  direct  promise  of  guaranty 
requires  no  notice  of  acceptance.  Wilcox  v. 
Draper,  12  Neb.  138  (10  N.  W.  679;  42  Am. 
Rep.  7((3). 

8.  (1889.)  A  (fontract  eonslstins  of  a  di- 
rect promise  to  guarantee  the  payment  of 

notes,  requires  no  notice  of  acceptance  by 
the  promisee.  £Io«t«rman  v.  Olcott,  26  Neb. 
382  (41  N.  W.  260). 

9.  (1896.)  A  guarantor,  as  k  condition 
precedent  to  his  liability,  is  not  entitled  to 
notice  of  the  acceptance  of  a  guaranty  in 
the  following  form:  "The  undersigned  does 
hereby  guaranty  the  faithful  and  full  per- 
formance by  the  party  of  the  second  part  to 
the  contract  of  all  the  agreements  and  en- 
gagements therein  entered  Into  by  the  party 
of  the  second  part."  Lininger  v.  Wheat,  49 
Neb.  567  (68  N.  W.  941). 

10.  (1899.)  The  party  to  whom  a  guar- 
anty of  payment  for  goods  to  be  sold  In 
the  future  is  addressed  Is  not  required  to 
notify  the  guarantor  of  the  acceptance  of 
such  guaranty  in  advance  of  extending  the 
proposed  credit  thereon.  Standard  Oil  Co. 
V.  Hoese,  57  Neb.  666  (78  N.  W.  292). 
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EzclaslTe  rellancs  on  gpiaranty. 

11.  (1902.)  It  Is  not  required  that  ex- 
clusive reliance  be  placed  on  the  guaranty 
of  a  third  party  to  pay  the  debt  ot  another 
In  order  to  recover  on  the  liability  of  such 
suarantor.  It  the  credit  was  extended  on 
the  faith  of  the  guaranty  this  Is  sufficient 
McDonaJd  v.  Tootle-Weakley  MtlUnery  CO., 
64  Neb.  577  (90  N.  W,  547). 

Oral  guaiauty. 

12.  (1883.)  Where  the  leading  object  of 
a  party  promising  to  pay  the  debt  of  an- 
other is  to  promote  his  own  interests,  and 
not  to  become  guarantor,  and  the  promise 
is  made  on  sufficient  consideration,  it  will 
be  valid  although  not  In  writing.  FUi^eratd 
V.  Morrieaev,  14  Neb.  198  (16  N.  W. 


Consideration. 

13.  (1880.)  It  is  necessary  to  the  Talil^ 
ity  of  a  guaranty  that  It  be  given  upon  a 
valuable  consideration.  But  commissions 
allowed  to  an  agent  for  the  sale  of  property 
are  a  sufficient  consideration  for  hts  guar- 
anty ot  promissory  notes  taken  by  him  In 
payment  Neutton  Wagon  Co,  v.  Dien,  10 
Neb.  284  (4  N.  W.  995). 

14.  (1887.)  Where  one  L.  guaranteed 
the  note  of  D.,  in  consequence  ot  which  one 
B.  delivered  certain  personal  property  to  D., 
there  Is  sufficient  conslderattan  tor  the  guar- 
anty. Lamb  «.  Sriggi,  22  N«b.  188  <84  N. 
W.  217). 

IB.  {im.)  The  firm  of  R.,  W.  &  W.  in 
the  year  1881  entered  into  a  contract  with 
one  L..  and  gave  a  b<md  to  sell  him  promis- 
sory notes  upon  certain  terms  and  condi- 
tions, and  to  guarantee  the  payment  of  the 
same,  without  notice,  in  thirty  days  after  the 
maturity  of  each  note.  In  November,  1883, 
the  firm  ot  R.,  W.  &  W.  was  dissolved,  by 
the  withdrawal  ot  R.  W.  &  W.  thereupon 
entered  Into  a  new  contract,  and  gave  a 
new  bond  to  L.,  which  provided  that  W.  & 
W.  would  guarantee  all  notes  sold  to  L.,  and 
without  notice  pay  such  as  were  not  paid 
30  days  after  maturity  thereof.  Under  this 
arrangement  W.  ft  W.  procured  a  large 
number  of  notes  to  be  renewed,  and  trans- 
mitted the  same  to  L.,  and  thereby  obtained 
credit  for  themselves  upon  their  account. 
Held.  That  there  was  sufficient  consideration 
tor  the  bond  and  contract.  Kloatermm  v. 
Olcott,  25  Neb.  382  (41  N.  W.  250). 

16.  (1896.)  A  consideration  sufficient  to 
sustain  a  Euaranty  of  the  faithful  perform- 
ance of  th  2  undertakings  of  the  principal 


exists  when  the  party  for  whose  protection 
the  guaranty  was  executed  has  extended 
credit  to  the  principal  on  the  faith  of  such, 
guaranty.  Lintnger  v.  Wheat,  49  Neb.  567 
(68  N.  W.  941). 

17.  (1899.)  The  extension  of  time  to  a 
principal  debtor  Is  a  sufficient  consideration 
to  support  a  guaranty  by  a  stranger  of  the 
payment  ot  the  new  obligation.  Faulkner 
V.  Qitbert,  67  Neb.  644  (77  N.  W.  1072). 

Duress. 

18.  (1904.)  It  Is  not  duress  ot  the  ad- 
ministratrix and  her  counsel  by  a  creditor 
ot  an  estate  Inducing  a  guaranty  ot  a  claim 
against  the  estate,  to  threaten  the  filing  ot 
objections  to  a  sale  of  real  estate,  and  an 
application  for  the  administratrix's  removal, 
on  grounds  of  actual  fact  which  would  con- 
stitute a  strong  color  of  reason  tor  such 
action.  Wiggenhom  v.  Fitisgerald,  6  Unof. 
457  (98  N.  W.  1079). 

Revocation. 

19.  (1896.)  Right  Of  obligee  to  termi- 
nate a  contract  on  account  of  defoult  of  the 
principal  guarantor  witbont  notice,  where 
the  guaranty  provides  that  the  obligee  may 
terminate  the  contract  by  giving  sixty  days' 
notice  of  an  Intention  to  annul  the  same  for 
any  reason  other  than  the  failure  of  the 
principal  to  perform  any  prescribed  condi- 
tion, forty  V.  JfcGKH,  44  Neb.  616  (62  N. 
W.  1075). 

IX  CONBTBVCnON  AKP  OPEBATIOH. 

General  rules  of  construction. 

20.  (1901.)  In  the  construction  ot  a 
guaranty,  contemporaneous  contracts  be- 
tween the  parties  pertaining  to  the  subject 
aitd  the  meaning  which  they  intend  their 
langruage  to  convey  may  be  taken  into  con- 
sideration in  interpreting  the  contract 
Rice  V.  McCagve,  61  Neb.  861  (86  N.  W. 
486). 

Guaranty  of  negotiable  instrumwta. 

21.  (18S9.)  One  who  before  maturity  un- 
conditionally guarantees  the  payment  ot  a 
promissory  note  becomes  absolutely  liable 
upon  default  of  the  maker.  Huff  v.  Blife, 
25  Neb.  448  (41  N.  W.  289;  13  Am.  St.  Rep. 
497). 

Persons  secured. 

22.  (1894.)  A  contract  ot  guaranty  en- 
tered into  with  one  person  or  corporation 
cannot  be  extended  to  another  person  or 
corporation.  Crane  v.  Specht,  39  Neb.  12S 
(57  N.  W.  1016;  42  Am.  St  Rep.  662). 
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23.  (1894.)  A  guarantor  who  guarantees 
payment  to  a  corporation,  of  an  account  tor 
supplies  furnished  another  is  not  liable 
thereon,  when  the  corporation  changes  its 
name,  though  the  officers  and  stockholders 
ranaln  the  same.  Crane  v.  Specht,  39  Neb. 
123  (57  N.  W.  1015;  42  Am.  St.  Rep.  562), 

Aaaignment  of  guaranty. 

24.  (1892.)  Under  the  statute  at  this 
state,  a  contract  of  guaranty  Is  assignable, 
and  the  assignee  may  maintain  an  action 
thereon  in  his  own  name.  Weir  v.  Anthony, 
35  Neb.  396  (63  N.  W.  206). 

Nature  of  liability. 

25.  (1903.)  The  liability  of  a  guarantor 
is  separate  and  distinct  from  that  of  the 
makers  and  sureties  on  a  promissory  note. 
^ndertOA  v.  SaU,  4  Unot.  494  (94  N.  W. 
981). 

Scope  and  extent  of  liability. 

26.  (189S.)  Sureties  who  execute  a  bond 
tD  secure  the  payment  ot  goods  to  be  sold 
to  the  principal  are  not  liable  tor  expenses 
Incurred  in  attempting  to  collect  for  such 
goods  from  the  principal,  nor  tor  the  ex- 
pense of  protesting  a  note  given  by  such 
principal.  Barr  v.  Ward,  36  Neb.  906  (  56  N. 
W.  282), 

27.  (1894.)  A  contract  of  guaranty  will 
be  strictly  construed  and  the  guarantor  held 
bound  only  according  to  the  terms  of  the 
instrument  containing  his  contract,  and  the 
tenns  of  the  contract  will  not  be  extended 
by  implication  or  otherwise,  nor  will  evi- 
dence be  received  to  vary  its  terms  or  mean- 
ing when  it  Is  not  in  any  sense  or  portion 
ambiguous  or  uncertain.  Crane  v.  Bpecht, 
39  Neb.  123  (67  N.  W.  1015;  42  Am.  St  Rep. 
562). 

28.  (1894.)    Parties  who  agree  to  vouch 

for  another  and  execute  accommodation 
notes  to  him  in  pursuance  of  such  agree- 
ment are  not  precluded  from  purchasing  the 
payee's  stock  of  goods  without  incurring 
greater  liability.  Stmmt  v.  Summers,  39 
Neb.  781  (58  N.  W.  431). 

29.  (1897.)  Where  defendant  guaranteed 
faithful  performance  by  one  appointed  as 
agent  to  sell  plaintiff's  goods,  the  contract 
of  agency  providing  that  the  agent  should 
guarantee  payment  ot  all  notes  taken  by 
him  in  payment  for  such  goods,  the  guaranty 
by  defendant  covers  only  the  Indorsement 
and  guaranty  of  the  agent  upon  such  notes 
as  were  received  by  him  In  sales  of  the 
goods,  wares,  and  merchandise  of  his  prin- 


cipal, and  not  upon  notiSB  taken  by  blm  In 
other  transactions  and  transferred  to  plain* 
tiff  In  settlement  of  his  account.  Lininger 
&  Metcalf  Co.  v.  Webh,  51  Neb.  10  (70  N.  W. 
519). 

30.  (1897.)  A  guaranty  by  defendant  of 
the  faithful  performance  of  his  engagements 
by  one  appointed  as  agent  to  sell  plaintiff's 
goods,  does  not  create  a  llablUty  to  plaintiff 
from  defendant  for  expenses  and  fees  ex- 
pended in  an  action  of  replevin  by  plaintiff 
to  recover  its  property  wrongfully  taken 
from  defendant  under  a  writ  of  attachment 
upon  a  claim  against  him  individually.  Lin- 
inger &  Metcalf  Co.  V.  Webb,  51  Neb.  10  (70 
N.  W.  519). 

31.  (1898.)  A  guarantor  is  entitled  to 
stand  upon  the  letter  of  hig  contract.  His 
guaranty  Is  not  to  be  extended  by  a  strained 
construction  or  an  unnecessary  Implication 
from  the  language  used.  His  liability  must 
be  found  In  the  very  language  of  his  agree- 
ment or  it  wilt  not  exist  McCormick  Har- 
vesting Machine  Co.  v.  Regier,  64  Neb.  628 
(74  N.  W.  957). 

32.  (1898.)  In  an  action  on  a  contract 
of  guaranty  to  Indemnify  a  principal  to  ac- 
count for  ail  money  due  from  his  agent  for 
the  sale  of  harvesting  machines,  evidence 
showing  a  credit  on  binding  twine  was  ex- 
tended the  agent,  sustains  a  finding  for  the 
guarantor.  McCormick  Harvesting  Machine 
Co.  V.  Regier,  54  Neb.  528  (74  N.  W.  967). 

Guaranty  of  payment  or  collection. 

33.  (1898.)  The  following  contract  In 
connection  with  a  transfer  of  partnership 
assets  to  an  Incorporated  bank  held  a  guar- 
anty ot  payment,  and  not  of  collection:  "All 
bills  receivable  taken  by  the  new  bank  are 
to  be  fully  guaranteed  by  Leonhardt  Bros. 
&  Co.,  and  such  guaranty  to  remain  on  all 
bad  and  doubtful  paper  until  same  are  col- 
lected." Leonhardt  v.  Citizens  Bank  of 
Ulysses,  56  Neb.  38  (76  N.  W.  452). 

34.  (1905.)  A  contract  guaranteeing  that 
from  property  transferred  a  certain  sum 
of  money  will  be  realized  within  two  years 
Is  a  guaranty  ot  payment  and  not  of  col- 
lection of  the  sum  mentioned  in  the  con- 
tract. McCague  Bros,  v,  Irey,  78  Neb.  602 
(103  N.  W.  281). 

Continuing  guaranty. 

35.  (1883.)  A  guaranty  in  these  words, 
"Please  let  Mr.  John  Newman  have  credit 

for  goods  to  the  amount  of  one  hundred  dol- 
lars, and  for  the  payment  ot  which  I  hold 
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myself  responsible,"  is  a  continuing  guar- 
anty, and  the  limitation  therein  is  as  to  the 
amount  Cor  which  the  guarantor  will  hold 
blmselt  liable,  and  not  as  to  the  credit  to  be 
given.  Tootle  v.  Elgutter,  14  Neb.  158  (15 
N.  W.  228;  46  Am.  Rep.  103). 

36.  (1898.)  Where  a  father  executes  a 
writing  wherein  he  guarantees,  to  a  hank, 
tbe  payment  of  any  loan  or  discount  made  to 
bis  aoa,  for  one  year,  to  the  amount  of 
seven  thousand  dollars,  sudi  guaranty  Is 
without  limitation  as  to  tbe  time  of  credit 
to  he  given  the  principal  debtor.  Harvey  v. 
First  Nat.  Bank  of  Omaha,  56  Neb.  820  (76 
N.  W.  870). 

37.  (1899.)  Where  goods  were  sold  and 
paid  for  to  an  amount  in  excess  of  $300  by 
the  party  referred  to  in  a  written  guaranty, 
and  the  action  was  for  a  balance  of  his  ac- 
count of  less  than  $300  not  paid,  the  guar> 
an  tors  are  liable  therefor  on  their  guaranty, 
which  was  in  the  following  language:  "We 
do  hereby  guaranty  the  payment  of  any  pur- 
chases of  oillie  may  make  of  your  company 
within  the  next  year,  to  an  amount  not  ex- 
ceeding $300."  Standard  Oil  Co.  v.  Hoese,  67 
Neb.  665  (78  N.  W.  292). 

Effect  of  indemnity  to  guarantor. 

38.  (1899.)  A  mortgage  given  to  in- 
demnify a  surety  or  guarantor  is  in  legal 
effect  a  security  to  the  owner  of  tbe  debt, 
even  thou^  he  did  not  originally  rely  on  it 
or  know  of  its  existence.  Longfellow  v.  Bar- 
nard, 58  Neb.  612  (79  N.  W.  265;  76  Am.  St. 
Rep.  U7). 

Default  of  prlnelpaL 

39.  (1898.)  A  mere  guarantor  of  collec- 
tion la  liable  upon  his  guaranty  where  It  is 
sbown  that  the  note  guaranteed  cannot  be 
collected  of  the  maker,  and  not  otherwise. 
Central  Invatmtnt  Co.  v.  Miles,  56  Neb. 
272  (76  N.  W.  566;  71  Am.  St.  Rep  681). 

in.  DISCHABQE  OF  OUA&ANTOB. 
Snbseqnent  xelease. 

40.  (1S89.)  Where  the  purchaser  of  a 
contract  to  sell  realty  assigns  his  Interest 
In  the  contract  with  the  consent  of  the 
vendor,  and  afterwards  the  vendor  assigns 
his  Interest  In  the  same,  guaranteeing  the 
payments,  and  there  Is  another  assignment 
of  the  purchaser's  contract,  a  novation  re- 
leasing the  guarantor  is  not  established  by 
evidence  of  the  vendor's  assignee  accept- 
ing payments  from  the  last  assignee  of  the 
purchaser's  contract.  Mercer  v.  Miles,  28 
Neb.  211  (44  N.  W.  109). 


41.  (1899.)  Where  tbe  guarantor  of  a 
promissory  note  tenders  to  the  holder  the 
amount  due.  which  the  latter  declines  to 
accept,  stating  that  he  will  not  hold  the 
guarantor  for  the  debt,  but  will  look  to  the 
maker  alone  for  payment,  and  the  guarantor, 
in  reliance  of  such  promise  or  statement, 
omits  to  obtain  indemnity,  or  otherwise 
changes  his  position  with  reference  to  the 
maker  or  suffers  damages,  he  is  discharged, 
to  tbe  extent  he  has  been  thereby  damaged. 
McAllister  v.  PitU,  68  Neb.  424  (78  N.  W. 
711). 

Change  In  contract  guaranteed. 

42.  (1895.)  The  reservation  of  the  rtglit 
to  make  changes  In  the  plans  to  be  followed 
In  the  erection  of  a  building  Implies,  as 
against  a  mere  guarantor  of  performance  by 
the  contractor  for  the  erection  of  audi  build- 
ing, that  the  changes  shall  be  such  as  rea- 
sonably might  be  considered  as  within  the 
contemplation  of  the  parties  princliial  at  tbe 
time  such  building  contract  was  entered 
into.  O'Rourke  v.  Burke,  44  Neb.  821  (6a 
N.  W.  17). 

43.  (1895.)  A  guarantor  Is  not  released 
from  a  written  guaranty  to  pay  for  cigars 
sold  to  a  third  person,  on  the  ground  that 
by  subsequent  agreement  l>etween  the  buyer 
and  seller  the  cigars  of  a  particular  brand 
were  exchanged  for  an  equal  number  of  a 
different  brand  of  the  same  value  and  not 
less  salable.  Quinn  v.  Moss,  45  Neb.  614 
(68  N.  W.  931). 

Extension  of  time  for  payment. 

44.  (1895.)  A  bond  of  guaranty  for  pay- 
ment of  goods  purchased  requiring  the 
obligee  to  give  the  principal  a  credit  of  sixty 
days,  la  not  Inoperative  against  the  sure- 
ties because  the  obligee  takes  notes  without 
reference  to  the  UmltaUon  of  sixty  days, 
where  the  taking  of  such  notes  is.  In  general 
terms,  authorized  by  tbe  bond.  Korty  v.  Mc- 
CHll,  44  Neb.  616  (68  N.  W.  1076). 

45.  (1898.)  Where  a  partnership  bank 
guaranteed  payment  of  a  note  and  trane- 
ferred  It  to  an  Incorporated  bank  of  which 
two  of  the  partners  became  officers,  the  de- 
fense that  the  transferee  extended  tbe  time 
of  payment  of  the  note  was  held  not  avail- 
able to  defendants  in  a  suit  by  the  trans- 
feree on  the  guaranty.  Leonhardt  v.  Citi- 
zens Bank  of  Vlyases,  56  Neb.  38  (76  N.  W. 
452). 

46.  ri902.)  An  exten<:lon  of  the  time  of 
payment  by  agreement  between  the  creditor 
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and  his  debtor,  based  a^on  a  consideration, 
will  release  tbe  gaurantor,  imlesa  he  con- 
wnts  to  Buch  extension.  Buahton  v.  Dierk$ 
Lumber  Co.,  t  TJnof.  563  (89  N.  W.  61«). 

BeleaM  or  loss  of  other  aeeuritlaa. 

47.  (1S95.)  Under  a  balldlng  contract 
providing  for  certain  payments  on  certifi- 
cates of  tbe  architect  as  the  work  prosresses, 
the  contractor's  guarantor  la  discharged  from 
liability  to  the  extent  ot  payments  made  wttb- 
ont  the  certificate  of  the  architect.  G'Rourke 
V.  Burke,  44  Neb.  821  (63  N.  W.  17). 

48.  (1897.)  A  creditor  who  voluntarily 
parts  with  security  for  the  debt  thereby  re- 
leases the  surety  or  guarantor,  to  the  extent 
of  aach  security.  Bronaon  v.  McCormick 
Harvcatino  Machine  Co.,  52  Neh.  342  (72  N. 
W.  312). 

49.  (1902.)  If  money  Is  deposited  uptm 
BQch  conditions  that  the  creditor  can  require 
it  to  be  applied  upon  bis  claim,  and  he  con- 
smta  that  it  be  turned  over  to  the  principal 
debtor,  without  consent  of  the  guarantor, 
the  guarantor  is  thereby  released.  Pierce 
V.  AtKOoa.  64  Neb.  92  (89  N.  W.  669). 

Veglect  to  give  notice  of  default  to  guar- 
antor. 

50.  (1 880.)  When  a  guaruitor  la  not 
notified  of  the  default  of  his  principal  within 
a  reasonable  time,  he  Is  released  from  lia- 
bility to  the  extent  that  he  may  be  damaged 
by  the  omission.  And  if  It  appear  that  the 
principal  was  solvent  at  the  maturity  of 
the  oblU;atl<m,  but  became  Insolvent  before 
the  demand  of  payment  was  made  or  notice 
given,  except  under  special  and  peculiar  dr- 
enmstances.  damages  will  be  presumed. 
Xetcton  Waffon  Co.  v.  Diert,  10  Neb.  284  (4 
N.  W.  996). 

51.  (1896.)  The  neglect  to  notify  the 
guarantor  of  the  default  of  his  principal 
does  not  operate  to  dlschai^e  the  guarantor, 
unless  such  neglect  is,  on  its  face,  unreason- 
able tn  Tiew  of  all  the  circumstances  of  the 
case.  Lininffer  v.  Wheat,  49  Neb.  667  (S8  N. 
W.  941). 

52.  (1903.)  The  contract  of  the  guar- 
antor of  a  Dote  is  a  guaranty  ot  the  maker's 
aoireacjr,  and  unless  there  is  a  different  lU' 
tenti<m  expressed  In  the  ccmtraet,  he  is 
entitled  to  reasonable  notice  of  the  deteult 
of  the  maker-  hemmert  v.  Guthrie  Bros.,  69 
Seh  499  (  96  N.  W.  1046;  111  Am.  St  Rep. 
5«1:  62  L.  R.  A-  954). 

53.    (1903.>    A  suarantor  of  a  note,  by  In- 


dorsing thereon  an  agreement  to  "waive  de- 
mand and  notice  of  protest  on  same,  when 
due."  did  not  thereby  walre  notice  of  the 
non-payment  of  the  note  by  the  makers. 
Lemmert  v.  Outhrie  Bro$^  69  Neb.  499  (95 
N.  W.  1046;  111  Am.  St.  Rep.  561;  62  L.  R. 
A.  954). 

54.  (1903.)  The  failure  of  the  holder  of 
a  negotiable  note  to  nodf;^  the  guarantor 
of  the  default  of  the  makers  within  a  rea- 
sonable time  after  default,  does  not  abso- 
lutely discharge  the  guarantor,  but  only  to 
the  extent  that  he  is  damaged  by  the  delay. 
Lemmert  v,  Outhrie  Brot.,  69  Neb.  499  (95 
N.  W.  1046;  111  Am.  St.  Rep.  561;  62  U  R. 
A.  954). 

55.  (1903.)  Guthrie  Brothers  signed  the 
following  guaranty  upon  the  back  of  a  note: 
"For  value  received,  we  hereby  guarantee 
payment  of  the  within  note,  and  waive  de- 
mand and  notice  of  protest  on  same,  when 
due."  The  makers  failed  to  pay  at  maturity, 
although  solvent,  and  demand  was  not  made 
upon  guarantors  until  eighteen  months  after 
maturity,  when  makers  had  become  In- 
solvent. Held,  That  guarantora  were  dls- 
ctiarged  from  liability.  Lemmert  v.  Outhrie 
Bros..  69  Neb.  499  (95  N.  W.  1046;  111  Am. 
St  Rep.  561;  62  L.  R.  A.  954). 

ITegiect  to  act  or  proceed  against  principal. 

66.  (1S82.)  A  guaranty  In  the  following 
form:  "For  value  received,  we  guarantee 
the  payment  of  the  within  note,  and  hereby 
waive  protest,  demand,  and  notice  of  non- 
payment thereof,"  is  an  alsolute  contract 
upon  a  lawful  consideration  that  the  money 
expressed  In  the  note  should  be  paid  at  the 
maturity  thereof,  at  all  events,  and  does  not 
require  demand  on  the  maker  or  any  dili- 
gence on  the  part  of  the  holder.  Bloom  v. 
Warder,  13  Neb.  476  (14  N.  W.  395). 

fi7.  (1889.)  The  mere  neglect  of  the 
holder  of  a  note  to  sue  the  maker,  does  not 
discharge  the  guarantor,  although  the  maker 
becomes  insolvent  Huff  v.  Slife,  25  Neb. 
448  (41  N.  W.  289;  13  Am.  St  Rep,  497). 

58.  (1895.)  One  who  before  maturity  un- 
conditional ly  guarantees  the  payment  of  a 
promissory  note  becomes  absolutely  liable 
upon  the  default  of  the  maker;  and  the  neg- 
lect of  the  holder  of  such  note  to  sue  the 
maker  does  not  discharge  such  guarantor, 
although  the  maker  becomes  Insolvent  dur- 
ing the  time  the  holder  neglects  to  sue. 
Ffntt)ka*i  V.  BteuMrd,  45  Neb.  640  (63  N.  W. 
924). 
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Waiver  or  estoppel  of  guarantor. 

59.  (1898.)  If,  with  full  RQowIedge  ot 
facts  which  might  work  his  discharge,  and 
that  such  might  be  their  effect,  a  guarantor 
recognizes  hU  liability  as  existent  and  se- 
cures  an  «teii8ion  ot  time  for  Its  payment, 
and  also  by  request  secures  further  proceed- 
ings for  collection  by  the  creditor  against 
the  principal  debtor,  he  will  be  bound  for 
its  payment.  Harvey  v.  First  Nat.  Bank  of 
Omaha,  56  Neb.  320  (7<t  N.  W.  870). 

60.  (1901.)  When  a  payee  on  a  note  and 
mortgi«e  has  sold  and  assigned  the  same, 
accompanied  by  his  own  collateral  guaranty 
of  the  prompt  payment  of  the  interest  and 
of  the  collection  of  the  principal  within 
two  years  after  it  becomes  due,  and  after- 
wards, upon  the  happening  of  a  default  on 
an  installment  of  Interest,  seeks  and  obtains 
the  note  and  mortgage  from  his  assignee  for 
the  purpose  of  enforcing  collection,  and 
thereupon,  without  consulting  the  assignee 
with  respect  to  the  methods  to  be  pursued, 
prosecutes  against  the  debtor  remedies  ot 
his  own  selection,  he,  himself,  becomes  re- 
sponsible tor  any  default,  negligence  or  dll- 
atoriness  In  pursuit  of  the  principal  and  the 
same  will  not  be  Imputed  to  bis  assignee. 
mce  V.  McCague,  61  Neb.  861  (86  N.  W.  486). 

IV'.  BEMEDIES  07  CBEDITOBS. 

Conditions  precedent. 

61.  (1901.)  There  is  no  Inflexible  rule 
that  a  creditor,  holding  as  collateral  to  his 
own  demand  the  guaranty  of  a  third  person 
of  Its  collection,  must  exhaust  his  legal 
remedies  against  the  principal  debtor  before 
calling  upon  the  guarantor  for  payment. 
What  is  required  of  the  creditor  In  such 
cases  is  diligence  and  good  faith,  and  If  it 
is  shown  by  any  competent  evidence  that  the 
principal  Is  Insolvent  and  the  creditor  has 
been  guilty  of  no  negligence,  the  guarantor 
will  be  required  to  respond.  Rice  v.  Mo- 
Cague,  61  Neb.  861  (86  N.  W.  486). 

Accrual  of  right  of  action. 

62.  (1884.)  When  an  affirmative  contract 
is  made  upon  sufficient  consideration  to  pay 
a  debt  of  the  promisee,  upon  the  failure  of 

the  promisor  to  comply  with  hla  contract, 
the  promisee  may  have  his  action  at  once 
without  proof  of  damnification.  Such  con- 
tract distinguished  from  a  contract  of  In- 
demnity. Dorrington  v.  Minnitk,  15  Neb. 
397  (19  N.  W.  456). 

Iiimitation  of  action. 

63.  (1899.)  The  statute  of  limiUtions 
begins  to  run  against  a  contract  of  guaranty 


the  same  moment  an  action  accrues  thereon. 
Vuvimins  v.  Ti^hettt,  58  Neb.  318  (78  N.  W. 
617). 

64.  (1899.)  An  action  on  the  contract 
set  out  In  the  opinion,  guaranteeing  the  pay- 
ment of  a  certain  promissory  note,  was 
barred  in  five  years  from  the  maturity  of 
such  note.  Cummins  v.  Tibbett,  58  Neb.  318 
(78  N.  W.  617). 

FaitieB. 

66.  (1^79.)  An  agent  who  wrote  a  guar- 
anty on  the  back  of  a  note  before  delivering 
the  same  to  his  principal  is  not  primarily 
liable  on  the  note;  and  a  Joint  action  against 
him  and  the  maker  can  not  be  maintained. 
Mowery  v.  Mast,  9  Neb.  445  (4  N.  W.  69). 

Pleading. 

66.  (1888.)  Where  an  action  was 
brought  upon  a  contract  In  writing,  set  out 
in  the  petition,  whereby  the  payment  of  all 
notes  taken  by  defendants  as  agents  of  plain 
till  was  guaranteed,  but  the  contract  was 
so  written  as  to  render  it  doubtful  whether 
the  guaranty  was  of  notes  taken  prior  or 
subsequent  to  the  execution  of  the  guaranty, 
and  where  the  petition  contained  the  allega- 
tion that  It  was  intended  by  the  parties  to 
the  contract  that  the  guaranty  should  apply 
to  the  notes  taken  sulHiequCTt  thereto,  and 
also  contained  letters  written  by  defendants 
to  plaintiff  tending  to  show  such  to  have 
been  the  Intention  of  the  parties,  the  order 
striking  the  letters  out  of  the  petition,  upon 
defendant's  motion,  was  correct,  since  the 
petition  should  not  contain  the  evidence  by 
which  the  facts  at  issue  are  to  be  proved. 
Coquillard  v.  Hovey.  23  Neb.  622  (37  N.  W. 
479;  8  Am.  St.  Rep.  134). 

67.  (1899.)  A  general  demurrer  to  a  pe- 
tition In  which  it  is  averred  that  the  defend- 
ants, as  a  partnership  firm,  executed  a  cer-- 
taln  guaranty,  impliedly  admits  the  existence 
of  the  power  to  make  such  guaranty,- and 
it  will  not,  under  such  circumstances,  be 
assumed  that  the  making  of  the  guaranty 
was  ultra  vires.  Standard  Oil  Co.  v.  Boese, 
67  Neb.  665  (78  N.  W.  292). 

68.  (1903.)  Pleadings  examined  in  ac- 
tion against  guarantors  of  a  promissory 
note,  and  ftetd  that  tbe  answers  of  each  of 
the  defendants  are  sufficient  to  state  a  de- 
fense to  the  plaintitTs  petition.  Harnett  v. 
Holdrege,  5  Unof.  114  (97  N.  W.  443). 

Admissibility  of  evidence. 

69.  (1887.)  A  guarantor  who  has  testi- 
fied in  an  action  on  the  note  by  the  payee 
against  the  maker  may.  In  an  action  by  the 
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ptjM  Bsaliut  Buch  suarantor.  be  aaked  on 
troBB-examiiuttloii  If  on  the  former  trial  he 

hid  not  testified  to  certain  facts,  stating 
Ukid,  and  bis  admi^ion  tbat  he  so  testl- 
led  will  render  it  unnecessary  to  Introduce 
proof  of  such  testimony.  But  if  proof  that 
the  witness  so  testified  Is  afterward  intro- 
dDced,  ordinarily  it  will  be  error  wiUiout 
prelndlce.  Lmnb  v.  Brigga,  22  Neb.  138  (34 
N.  W.  217). 

TO.  (1888.)  In  an  action  on  a  bond  guar- 
uteelDg  payment  of  certain  negotiable  tn- 
utrammts.  purchased  by  the  plaintiff,  the 
DWotlabU  Instruments  referred  to  in  the 
bond  were  admissible  in  evidence  for  the 
purpose  of  fixing  the  amount  of  plaintiff's 
recovery  without  proof  of  tbetr  execution  al- 
though such  execution  was  denied  in  the  an- 
swer. Lombord  V.  Maybeny,  24  Neb.  674 
(40  N.  W.  271;  8  Am.  St  Rep.  234). 

71.  (1889.)  In  an  action  upon  a  guar- 
Katj  where  the  defendants  bad  pleaded  want 
of  consideration,  and  also  an  agreement  be- 
Iweoi  s  hasband  and  wife  who  had  sepa- 
rated, that  the  guaranty  was  given  in  consld- 
entloB  that  the  husband  would  not  molest 
nor  dlMurb  his  wife,  which  contract  he  had 
broken,  there  being  no  doubt  as  to  the  true 
coBslderatlon  of  the  contract,  the  court  erred 
Id  not  admitting  evidence  tending  to  sus- 
tain the  allegations  of  the  answer.  South- 
wi  V.  Bryant,  26  Neb.  253  (41  N.  W.  1(H>9). 

Ti.  (18$3.)  Defendants  executed  a  bond 
to  secure  the  payment  of  goods  to  be  sold 
to  a  third  person.  Plaintiffs  sued  on  the 
bond,  alleging  a  sale  of  goods  to  such  per- 
Bon,  and  an  assignment  of  the  account 
therefor  hj  the  seller  to  plaintiff.  Held, 
That  since  the  action  was  on  the  account 
and  not  a  note,  a  note  given  by  the  purchaser 
In  paymnt  therefor  was  not  admissible  for 
the  porpose  of  proving  the  sale.  Barr  v. 
Vm.  36  Neb.  905  (56  N.  W.  282). 

73.  (1893.)  In  an  action  on  a  bond  given 
to  secure  payment  of  goods  to  be  sold  to  the 
prlndpal,  a  note  bearing  the  same  date  as 
the  l»nd,  given  by  the  principal  to  Uie 
seller,  Is  not  admissible  to  prove  a  sale  In 
compliance  with  the  contract  In  the  absence 
of  evidence  that  such  Bale  was  made  after 
the  bond  was  executed.  Barr  v.  Ward,  36 
Neb.  905  {55  N.  W.  282). 

ti-  (1895.)  In  an  action  against  a  guar- 
utor  to  recover  the  purchase  price  of  goods, 
the  terms  of  the  written  guaranty  cannot  be 
Wled  by  parol  evidence  that  the  credit  had 
heen  United  to  a  certain  fixed  period.  Max- 
venv.Burr,  44  Neb.  31  (62  N.  W.  236). 


75.  (1895.)  Where  the  principal  has 
paid  for  all  goods  bought  before  the  execu- 
tion of  a  bond  guaranteeing  that  he  would 
pay  for  all  merchandise  by  him  purchased, 
the  fact  of  such  purchase  before  execution 
of  the  bond  is  Immaterial  to  the  liability 
of  the  sureties  for  goods  sold  their  prin- 
cipal after  they  bad  signed  his  bond.  Korty 
V.  McOilh  44  Neb.  516  (62  N.  W.  1075). 

76.  (1895.)  In  an  action  on  a  written 
guaranty  to  pay  for  certain  goods  sold  to  a 
third  person,  evidence  of  an  oral  agreement 
that  the  goods  should  be  of  a  certain  kind. 
Is  inadmissible  as  tending  to  vary  the 
terms  of  the  written  contract.  Quinn  v. 
Mosa.  45  Neb.  614  (63  N.  W.  931). 

Weight  and  anfflciency  of  evldenee. 

77.  (1888.)  M.,  desiring  to  purchase  a 
bill  of  goods,  procured  and  sent  to  one  I. 
the  following  guaranty:  "Oxford, Neb.,  July 
18,  1886.  T.  F.  IndermlU.  St.  Jo,  Mo.: 
Dear  Sir— Please  ship  goods  ordered  by  T. 
B.  HcLaln;  we  will  guarantee  payment  of 
first  order  upon  receipt  of  goods.  Tonrs, 
etc.,  (Dxford  Bank,  Per  M."  Relying  on  this 
guaranty,  I.  furnished  goods  to  M.  Held, 
That  the  guarantor  was  liable  for  an  un- 
paid balance  of  the  purchase  price.  Tan 
Butkirk  V.  IndermiU,  26  Neb.  240  (41  N. 
W.  156). 

78.  (1893.)  The  evidence  referred  to  in 
opinion  la  sufficient  to  sustain  a  verdict  for 
defendant  in  an  action  upon  a  written  guar- 
anty.   Wyeth   Hardware   d   Mfff.   Co.  v. 

Shearer,  36  Neb.  6  (53  N.  W.  1027). 

79.  (1898.)  In  an  action  against  guar- 
antors of  a  promissory  note  who  were  also 
officers  of  the  transferee  bank,  the  evidence 
held  not  to  sustain  a  defense  of  payment. 
Leonhardt  v.  Citizena  Bank  of  Olyisea,  66 
Neb.  38  (76  N.  W.  462). 

80.  (1898.)  A  finding  tbat  renewal  notes 
were  within  the  contemplation  of  the  parties 
at  the  time  of  the  contract  of  guaranty  and 
within  the  time  of  credit  authorized  to  be 
accorded  the  principal  debtor,  held  to  be 
supported  by  the  evidence.  Harvey  v.  Firat 
Vat.  Bank  of  Omaha,  56  Neb.  320  (76  N.  W. 
870). 

81.  (1901.)  Evidence  showing  tbat  plain- 
tiff wrote  a  debtor  seeking  reasons  why  a 
draft  drawn  on  him  was  not  ]>ald,  to  which 
reply.  In  defendant's  name,  and  with  his 
knowledge  and  consent,  a  letter  was  re- 
ceived acknowledging  the  debt,  sustains  a 
finding  of  a  guaranty.  Peteraon  v.  Wolfe, 
1  Unof.  242  (95  N.  W.  332). 
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82.  (1902.)  Evidence  examined,  and 
held  that  no  qnestlon  of  negligence  on  the 
part  of  plaintiff  is  presented,  such  as  would 
relieve  the  defendant  of  his  liability  as 
guarantor  of  the  payment  of  the  debt  sued 
for.  McDonaia  v.  Tootle-Weaklej/  Millinerp 
Co.,  64  Neb.  577  (90  N.  W.  647). 

83.  (1903.)  Evidence  In  an  action  on  a 
guaranty  held  to  justify  a  peremptory  In- 
struction for  defendants.  Lemmert  v. 
Outhrie  Bros.,  69  Neb.  499  (96  N.  W.  1046; 

■  111  Am.  8L  Rep.  561;  62  L.  R.  A.  954). 

Questions  for  Jury. 

84.  (1887.)  In  a  suit  upon  the  guaranty, 
"Received  of  B.  B.  Brlggs  the  following  de- 
scribed note  for  coUectfon:  John  J.  Dunbar, 
July  28,  1879,  $900,  Sept.  28,  1879,  and 
guarantee  the  payment  of  said  note.  Wm. 
Lamb,"  where  the  answer  alleges  alteration 
of  the  guaranty  by  the  erasure  of  the  name 
of  B.  after  execution  and  delivery  of  guar- 
anty by  L.,  that  question  must  be  submitted 
to  jury,  and  It  was  the  duty  of  jury  to 
answer  special  Interrogatories  submitted  to 
them  relating  to  such  alleged  alteration. 
Lamh  V.  Brifffft,  22  Neb.  138  (34  N.  W.  217). 

85.  (1894.)  When  a  contract  is  to  be 
construed  by  its  terms  alone,  without  the 
aid  of  extrinsic  facts,  It  Is  tbe  duty  of  the 
court  to  Interpret  it.  Rimmt  v.  Summers, 
39  Neb.  781  (68  N.  W.  431). 

Instructions. 

86.  (1889.)  In  an  action  upon  a  bond 
guaranteeing  tbe  payment  of  certain  notes 
to  be  sold  to  the  obligee,  an  instmctlon 
which  fails  to  mention  tbe  element  of  sale 
Is  prejudlt^al.  as  it  states  the  right  to  re- 
cover more  broadly  than  the  bond.  Klo$ter- 
man  v.  OJcott,  27  Neb.  685  (43  N.  W.  422). 

87-  (1897.)  The  liability  of  a  guarantor 
cannot  be  extended  beyond  the  exact  terms 
of  bis  contract,  and  an  Instruction  confin- 
ing the  deliberations  of  the  jury  thereto.  In 
an  action  against  a  guarantor,  not  errone- 
oup.  Lininger  4  Uetcalf  Co.  v.  Webb,  61 
Neb.  10  (70  N.  W.  519). 

Verdict  and  findings. 

88.  (1887.)  General  verdict  In  favor  of 
a  guarantor,  will  not  authorize  judgment 
against  him  based  on  special  finding  of 
jury  that  a  specified  sum  was  due  the  payee 
from  the  maker.  Lamb  v.  Briggs,  22  Neb. 
138  (34  N.  W.  217). 

V.  BIGHTS  AND  SSXBDIBS  OV 

OtTABAHTOB. 

As  to  creditor. 

89.  ( 1901 . )   One   who   guarantees  the 


payment  of  a  note  and  mortgage  cannot  ob- 
tain a  lien  upon  the  premises,  as  against  the 

holder  of  tbe  note  and  mortgage,  by  pur- 
chasing tbe  real  estate  at  tax  sale.  Con- 
cordia Loan  d  Trust  Co.  v.  Parrotte^  €2 
Neb.  629  (87  N.  W.  348). 

90.  (1901.)  An  Indoreer  of  a  note,  who 
also  by  an  agreement  became  guarantor 
and  collector  of  the  principal  sum  and  in- 
terest, and  who  had  held  out  that  it  paid 
taxes  to  protect  its  guaranty  and  the  in- 
terest of  Its  patrons,  cannot,  as  against  the 
secured,  build  up  a  sui^rior  Hen  upon  the 
property  given  to  secure  the  debt  by  buy- 
ing in  the  property  at  tax  sale-  Oonoordta 
Loan  A  Trust  Co.  v.  Parrotte,  62  Neb.  629 
(87  N.  W.  348). 

Aa  to  prtncipaL 

91.  (1893.)   The  mere  fact  that  a  guai^ 

antor  of  a  promissory  note,  at  tbe  request 
of  tbe  principal  maker  of  said  note,  received 
the  amount  loaned  thereon  and  paid  it  In 
the  discharge  of  a  Judgment  against  said 
prindpal  maker,  whereby  the  lien  of  said 
judgment,  paramount  to  that  of  a  mortgage 
held  by  said  guarantor  npon  real  property 
of  said  principal  maker,  was  released,  there 
being  no  fraud  or  circumvention  shown, 
does  not  affect  the  right  of  said  guarantor 
to  recover  the  amount  which  he  has  been 
compelled  as  such  to  pay,  even  though  the 
parties  whom  he  sues  as  makers  of  aaid 
note  were  stay  sureties  on  the  judgment  so 
paid;  and  this  rule  Is  not  qualified'  by  the 
mere  fact  that  the  parties  so  sued  were  In 
fact  but  sureties  on  the  note  with  the  party 
who  instructed  said  guarantor  to  make  pay- 
ment as  aforesaid.  Lichty  v.  Moore,  38  Neb. 
269  (56  N.  W.  965). 

92.  (1893.)  In  a  suit  by  a  guarantor  for 
reimbursement  of  the  amount  which,  by 
reason  of  such  guaranty,  he  has  been  com- 
pelled to  pay,  It  is  no  defense  that  the  orig- 
inal payee  of  the  note,  as  assignee  of  the 
estate  of  the  principal  maker  Uiereof  (for 
whom  the  defendants  claim  they  are  but 
sureties),  wasted  the  estate  of  said  prin- 
cipal maker  so  that  he  could  not  pay  as 
he  otherwise  could,  the  said  assignee  having 
duly  accounted,  and  been  duly  discharged 
by  the  court  which  appointed  him  such 
assignee.  Lichty  v.  Moore,  38  Nsfti.  269  (66 
N.  W.  965). 

GUARDIAN  AD  LITEM. 
Of  Infants,  see  Infants,  ||  41-49. 
Necessity  of  appointment  for  Insane  per- 
son, see  /tt<ane  Persons,  H  45-47. 
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I  QVABSIASSHIP  IH  OBHEBAL. 

Chuidlana  1^  BAtu^  1 1. 

a  APPODTTMENT,  QUALIFICATION,  AHZ)  THHVBB. 

Operation  and  effect,  |  8. 
Bond,  {3. 

Termination  of  relationship,  i  4. 
Bemoval,  ft  6-0. 

UL  GV8T0DT  AND  CABX  OF  WABIKS  PEB80N  AHD  ISTATB. 
Coatody  of  penoB,  1 10. 
Bale,  f  f  11, 18. 
Laaae,!  18. 

Loan,  f  i  18a-13c. 

Contracts  for  senricfla,  ||  1^  15. 

TortB,  ii  16, 17. 

Presentation  and  paymoit  of  claims,  ||  18-81. 
Hots  and  mortgage  froim  guardian  to  ward,  1 88. 
FnrehaM  of  ward's  propmty  by  guardian,  It  S8, 84. 

IT.  Um  ASD  COKVETAVCXB  tTVBEB  OBDXB  OF  COXTBT. 
Persons  mtitled  to  tLppljt  f  &  85-87. 
Jarlsdietton,  II 88-88. 
FsttUon,  II 34-41. 
Votiee,  1148-44. 
Discretion  of  oovrt,  1 45. 
Oath, }{  46-48. 

SpMtial  bond  for  sals,  ||  48-58. 
Bala. 

■■  -     Kanner  and  eondne^  |{  8^  55. 
Persons  who  may  parehasa,  1 56. 

 Beport,|57. 

Opening  or  vacating,  |  58. 
■  Operation  and  effect,  1|  59, 00. 
 BaTlmr,|61. 

Bights  and  title  of  pnxchassn,  II 68-85. 

Xatifleatlon,  1 66. 

 Bffoet  of  delay,  II 67-68. 

T.  Acnon. 

'   Sight  9i  aetimt  by  guardian,  1 68. 

 Leave  of  eourt,  {  70. 

Aathority  of  goardian  to  uppeax  for  ward,  |  71. 
Parties,  IS  78-74. 
Death  of  ward,  1 75. 
Pleading,  I  76. 
Eridence,  I  77. 

TL  ACCOUNTINO  AJTS  BETTLEICENT. 
Jurisdiction  of  courts,  |  78. 
Proceedings  tot  ffnal  ssttlemsnl^  1 70. 
AUowanoe  at  credits,  1 80. 
Compensation,  {  81. 

VH  UASOJXIBB  OV  OVABDIAN8KIP  BOHSa 


Actions,  II 88-84. 
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Csoss-Refebekces. 
Guardian  ad  litem,  see  Infants. 

Guardianship  of  insane  person,  see  Insane 
Persons.  ||  7o-7c. 

Failure  of  employer  to  adequately  clothe 
ward,  see  Master  and  Servant,  8  93. 

I.  OITABDIANSHIP  IN  OEN£BAI«. 
Ooardl&na  by  nature. 

1.  (1907.)  Parents  are  guardians  by  na- 
ture and  for  nurture  of  all  children  born  to 
them  Id  lawful  wedlock^  under  the  laws  of 
this  state.  Tiffany  v.  Wright,  79  Neb.  10 
(112  N.  W.  311). 

XL  AFFOmTMENT,  QXTAUSTOATION, 
AND  TENURE. 

Operation  and  effect. 

2.  (1907.)  Where  minor  children  over 
the  age  of  14  years  apply  for  and,  with  the 
consent  of  their  parents,  procure  the  ap- 
pointment of  a  guardian  of  their  persons 
and  property,  the  proceeding  is  not  open  to 
collateral  attack  on  the  ground  that  tbe 
parents  are  the  natural  guardians  of  their 
children.  WirHp  v.  Scott,  79  Neb.  322  (112 
N.  W.  656). 

Bond. 

Actions  on  guardian's  bond,  see  post, 
H  82-84. 

Special  Iwnd  for  sale  of  property,  see  post, 
H  49-63. 

3.  (1894.)  The  statutes  require  the  dis- 
trict court,  in  appointing  a  guardian,  to  see 
to  It  that  the  person  so  appointed  is  capa- 
ble and  honest;  that  they  give  and  keep  a 
bond  for  the  faithful  execution  of  their 
trust,  and  to  render  frequent  accounting. 
Myers  v.  McOavock,  39  Neb.  843  (58  N.  W. 
S22;  42  Am.  St.  Rep.  627). 

Termination  of  relationship, 

4.  (1903.)  A  guardian  is  dlBch^^d„ 
within  the  purview  of  section  32.  chapter  34, 
Complied  Statutes,  when  the  ward  becomes 
of  age.  Goble  v.  Simeral,  67  Neb.  276  (93 
N.  W.  236). 

Semoval. 

6.  (1896.)  A  county  court  has  power  to 
remove  a  guardian,  upon  notice,  when  he 
has  become  unsuitable  or  incapable  of  dls^ 
charging  his  trust.  Crooker  v.  Bmith,  47 
Neb.  102  (66  N.  W.  19) 

6.  (1896.)  The  disability  Justifying  a 
removal  need  not  be  one  arising  after  the 


appointment.  A  guardian  may  be  removed 
whenever  found  unsuitable.  Orooker  v. 
8mm,  47  Neb.  102  (66  N.  W.  19). 

7.  (1896.)  The  word  "unsuitable"  in  the 
statute  authorizing  the  removal  of  a  guard- 
ian applies  to  any  case  where  the  guardian 
is  incapable  or  not  in  a  situation  to  prop- 
erly protect  his  ward's  interests.  Crooker  v. 
Smith,  47  Neb.  102  (66  N.  W.  19). 

8.  (1896.)  Corruption  or  malfeasance  is 
not  necessary  to  authorize  the  removal  of 
a  guardian.  Evidence  of  a  failure  to  prop- 
erly protect  the  ward's  rights  Is  sufficient 
proof  of  "unsultablllty."  Orooker  v.  Smithy 
47  Neb.  102  (66  N.  W.  19). 

9.  (1907.)  Where  a  guardian  places 
himself  in  a  position  with  respect  to  the 
estate  which  brings  his  Interests  In  con- 
flict with  those  of  his  ward,  he  should  be 
discharged  and  his  letters  revoked.  Robert- 
son V.  Epperson,  78  Neb.  379  (UO  N.  W. 
640). 

m.  CUSTODT  AND  CABE  OF  WABD'S 
PERSON  AND  ESTATE. 

Custody  of  person. 

10.  (1901.)  The  appointment  of  a  guard- 
ian by  a  county  court  is  not  conclusive  as 
against  the  parents'  right  to  the  custody  of 
their  child  unless  it  appears  that  they  had 
notice  of  the  proceeding  and  that  the  ques- 
tion of  their  competency  and  suitability  was 
adjudicated.  In  re  Application  of  Thomsen, 
1  Unof.  751  (96  N.  W.  805). 

Sale. 

Sale  under  order  of  court,  see  po«(, 
H  25-68. 

11.  (1894.)  In  1871  the  Union  Pacific 
Railway  Company,  a  corporation  chartered 
by  act  of  congress,  was  operating  its  rail- 
road In  this  state,  and  acquired  the  right 
to  occupy,  for  depot  purposes,  certain  real 
estate,  the  property  of  minor  heirs,  by  mak- 
ing settlement  with,  and  receiving  a  release 
and  discharge  from,  the  legal  guardian  of 
said  minors  for  the  damages  sustained  by 
them  by  reason  of  said  occupation  of  their 
real  estate.  Held,  That  neither  the  constitu 
tlon.  nor  any  law  In  force  at  that  time,  pro- 
hibited such  corporation  from  building  and 
operating  Its  road  in  this  state,  and  that 
such  settlement  made  with  said  guardian 
and  release  and  discharge  executed  by  him 
In  pursuance  of  said  settlement  were  valid, 
and  vested  In  said  corporation  a  perpetual 
easement  in  said  real  estate.   Myers  v. 
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IfcOflWCfc,  39  Neb.  843  (58  N.  W.  522  ;  42 
Am.  St  Rep.  627). 

12.  (1899.)  A  transfer  of  the  personal 
property  of  a  minor  by  hla  guardian  must 
be  anthorized  or  directed  by  the  proper 
coort  of  probate.  Henirix  «.  Richardt,  67 
Neb.  794  (78  N.  W.  378). 

Lnn. 

13.  (1904.)  A  guardian  may  lease  tbe 
ward's  laads  for  the  term  of  his  guardlan- 
Bhip,  but  any  excess  in  such  lease  beyond 
Buch  term  will  be  void  at  the  election  of  the 
ward  00  attaining  his  majority.  Jackson  v. 
0-Rorlce,  71  Neb.  418  (98  N.  W.  1065). 

Loan. 

m.  (1907.)  Section  27,  chapter  84, 
Compiled  Statutes  1907,  requires  a  guardian 
to  apply  to  and  receive  from  the  county 
court  an  order  authorizing  him  to  loan  the 
timdfl  of  his  ward.  If  he  loans  his  ward's 
fmdi  wlUioiit  such  authority,  and  a  loss  en- 
■oes,  be  It  liable  therefor.  In  re  Estate  of 
O'Brien,  80  Neb.  125  (113  N.  W.  1001). 

13b.  (1907.)  The  approval  by  the  county 
court,  without  notice  to  those  interested,  of 
the  naual  annual  reports  of  a  guardian, 
wherein  he  reports  loans  of  his  ward's  funds 
wltboot  an  order  of  the  court,  Is  not  equlTa- 
lent  to  an  order  of  the  court  authorizing  the 
guardian  to  make  such  loans.  In  re  Estate 
or  O'Brien,  80  Neb.  125  (113  N.  W.  1001). 

13&  (1907.)  The  personal  direction  and 
BUperTlslon  of  tbe  county  Judge  In  making 
loana  for  a  guardian  Is  not  equivalent  to 
an  order  of  the  court  authorising  the  loans. 
In  re  Estate  of  O'Brien,  80  Neb.  12B  (113 
N.  T.  1001). 

Contneti  for  serTiees. 

14, 15.  (1902.)  A  guardian  has  authority 
to  bind  the  estate  of  the  ward  by  a  contract 
fta-  serrtceB  reasonably  necessary  to  the 
preservation  or  management  of  such  estate. 
McCoy  V.  Une,  66  Neb.  847  (92  N.  W.  1010) ; 
(U03)  fioi)«y  V.  aarrUon,  68  Neb.  779  (94 
M.  W.  990). 

Torta. 

16.  (1904.)  Where  advice  is  given  by  a 
guardian,  which  leads  to  a  separation  by 
the  ward  from  husband  or  wife,  the  prfr 
Bumptlon  is  that  the  advice  was  given  In 
good  faith;  but  where  such  advice  Is  given 
by  a  stranger,  the  presumption  Is  other- 
wise. Trumbull  v.  Trumbull,  71  Neb.  186 
(98  N.  V.  683). 

17.  (1904.)  In  a  suit  for  damages  for 
alienation  of  affeetiouB,  It  Is  a  good  defense. 
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on  the  part  of  a  guardian,  that  he  advised 
the  ward  from  honest  motives  in  a  sincere 
beUef  that  the  advice  given  was  for  the 
moral  and  social  good  of  tbe  ward,  to 
abandon  the  wife.  Trumhtill  v  Trumbull, 
71  Neb.  186  (98  N.  W.  683). 

Presentation  and  payment  of  claims. 

18.  (1902.)  Where  the  county  court  ac- 
quires Jurisdiction  to.  issue  the  letters  of 
guardianship,  and  appoints  the  guardian, — 
the  ward  residing  within  the  county, — It  ac- 
quires jurisdiction  of  the  parties  for  all  the 
purposes  of  such  matter,  and  no  summons 
is  required  to  obUln  Jurisdiction  of  the 
parties  for  the  adjudlclatlon  of  claims  duly 
filed  against  the  estate.  McCop  v.  Lane,  66 
Neb.  847  (92  N.  W.  1010). 

19.  (1902.)  That  the  compensation  pro- 
vided In  the  contract  made  with  the  guard- 
Ian  for  services  in  behalf  of  the  estate  Is  to 
be  measured  by  the  value  of  the  real  estate 
of  the  ward,  and  that  such  claim,  if  al- 
lowed, must  be  paid  out  of  the  real  estate 
for  want  of  personal  property  belonging  to 
the  estate,  does  not  make  proceedings  for 
the  enforcement  of  the  claim  tor  such  ser- 
vices an  action  concerning  real  property, 
nor  deprive  the  county  court,  as  a  court 
of  probate,  of  Jurisdiction.  McCoy  v.  Lane, 
66  Neb.  847  (92  N.  W.  1010). 

20.  (1902.)  Where  It  appears  that  a 
contract  for  services  for  care  of  a  ward's 
estate,  before  it  was  acted  upon,  was  rati- 
fied and  approved  by  the  county  court,  in 
the  petition  for  the  allowance  of  a  claim 
for  the  amount  due  on  such  contract,  ad- 
dressed to  the  same  court,  or  to  the  dis- 
trict court  on  appeal.  It  is  not  necessary  to 
allege  that  the  compensation  specified  In  the 
contract  Is  reasonable.  McCoy  v.  Lane,  66 
Neb.  847  (92  N.  W.  1010). 

21.  (1902.)  A  claim  for  services  ren- 
dered In  pursuance  of  a  contract  made  with 
the  guardian  is  within  tbe  probate  Juris- 
diction of  the  county  court  granting  the 
letters  of  guardianship,  and  may  be  en- 
forced In  such  court  as  a  claim  against  the 
estate  of  the  ward.  McCoy  v.  Lane,  66  Neb. 
847  (92  N.  W.  1010). 

Note  and  mortgage  from  guardian  to  ward. 

22.  (1896.)  A  guardian  of  a  minor  may 
execute  and  deliver  to  the  ward,  or  a  trus- 
tee for  the  ward,  a  note  and  mortgage  to 
evidence  an  Indebtedness  of  the  guardian 
to  the  estate  of  the  ward,  and  such  Instru- 
ment will  be  valid  and  binding  notwith- 
standing tbe  fact  that  the  guardian,  as  auch. 
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had  theretofore  given  a  bond  to  the  proper 
court  The  note  and  mortgage  are  but  ad- 
ditional and  further  security,  beyond  the 
bond,  for  the  payment  of  the  money  to  the 
ward's  estate.  Plummer  v.  Green,  49  Neb. 
316  (68  N.  W.  500). 

Puichaaa  of  ward's  property  by  gfuardian. 

CSonveyances  between  guardian  and  war4 
as  fraudulent  as  to  creditors,  see  Fraudu- 
lent Convej/ances,  f  123. 

28.  (1899.)  A  guardian  of  a  minor,  to 
vhom  a  note  and  its  accompanying  mort- 
gage were  made  payable,  resigned  the  guard- 
ianship and  his  successor  was  appointed. 
The  outgoing  one  retained  the  note  and 
mortgage  and  delivered  to  the  incoming  one 
a  sum  of  money  and  some  personal  property 
in  lieu  thereof,  or  as  a  consideration  for 
the  retention  by  the  former  of  the  note  and 
mortgage.  In  the  absence  of  evidence  that 
the  ward  received  the  benefit  of  said  money 
and  property,  held  that  the  attempted  trans* 
fer  of  the  note  and  mortgage  was  not  ef- 
fective. Hendrix  v.  Richards,  57  Neb.  794 
<78  N.  W.  378). 

24.  (1899.)  Parties  who  had  purchased 
the  Uuid  on  which  the  mortgage  made  pay- 
able to  a  minor  rested  as  a  lien,  subsequent 
to  the  resignation  of  the  guardian  who  re- 
tained It  in  bis  possession,  and  who  had 
knowledge  of  his  resignation  and  who  bad 
an  elimination  of  the  probate  records  made 
which  disclosed  no  order  of  the  court  for 
the  transfer,  paid  said  former  guardian  the 
amount  due  on  the  debt  evidenced  by  the 
note  and  the  mortgage.  Seld,  That  said 
payment  furnished  no  forceful  defense 
against  an  action  by  an  administrator  of  tbe 
deceased  ward's  estate  in  which  a  fore- 
closure of  the  mortgage  was  sought. 
Hendrix  v.  BiOutrdM,  S7  Neb.  794  (78  N. 
W.  378). 

IV.  SALE  AKD  OONVXTAKOB  TTNDEB 

OKDEB  OF  COTTBT. 
Persons  entitled  to  apply. 

26.  (1894.)  The  statutes  confer  no  au- 
thority On  a  natural  guardian,  as  such,  to 
sell  real  estate  of  his  ward,  and  no  district 
judge  has  authority  to  authorise  such  a 
sale.  The  only  guardian  a  district  judge 
may  authorize  to  sell  a  ward's  realty  Is  one 
appointed  and  commissioned  by  a  court  hav- 
ing authority  to  appoint  guardians;  and  it 
must  appear  that  such  guardian  had  ac- 
cepted the  appointment,  qualified,  and  was 
acting.  Myers  v.  McGavock,  39  Neb.  843  (S8 
N.  W.  522;  42  Am.  St  Rep.  627). 


26.  (1894.)  Natural  guardians  may  be- 
come legal  guardians  and  be  licensed  to  sell 
ward's  real  estate  only  by  appointment  un- 
der tbe  statute.  Myert  v.  McOcvotk,  39  Neb. 
843  (68  N.  W.  622;  42  Am.  St  Rep.  627). 

27.  (1897.)  One  assuming  to  act  as  the 
guardian  of  the  estate  of  a  minor,  who,  in 
fact,  has  never  qualified  as  such,  has  no 
standing  to  apply  for  authority  to  sell 
such  minor's  real  estate,  and  an  order  made 
upon  such  application  is  an  absolute  nullity, 
as  Is  also  a  sale  thereunder,  especially  with- 
out service  thereof  as  required  by  section 
49,  chapter  23,  Compiled  Statutes.  Wellt  v. 
Steckleherg,  50  Neb.  670  (70  N.  W.  242). 

Jurisdiction.  ' 

28.  (1882.)  A  judge  of  the  district  court 
has  authority  at  chambers  In  a  proper  case 
to  grant  license  to  a  guardian  to  sell  the 
real  estate  of  his  ward.  Stewart  v.  Daggjfr 
13  Neb.  290  (13  N.'W.  399). 

29.  (1884.)  Where  a  petition  for  the  ap- 
polntment  of  a  guardian  for  a  child  six  or 
seven  years  of  age  was  signed  In  the  name 
of  the  child,  and  a  guardian  was  appointed 
and  gave  bond,  etc.,  held,  sufflcient  to  give 
the  court  Jurisdiction.  Sevford  v.  Dtdler,  16 
Neb.  58  (20  N.  W.  12). 

3v.  (1894.)  A  sale  and  conveyance  of 
real  estate  of  certain  minora,  made  by  their 
guardian  in  pursuance  of  a  license  of  a 
district  court  of  this  state  granted  therefor, 
will  not  be  held  void  in  a  collateral  pro- 
ceeding, I>ecau8e  it  appears  that  at  the  time 
the  guarditm  made  application  for  the  li- 
cense to  sell,  the  wards  resided  in  the  state 
of  Illinois  and  the  guardian  held,  his  ap- 
pointment from  a  court  of  Iowa,  it  appear- 
ing that  at  tbe  time  said  guardian  was 
apiK>lnted  by  the  Iowa  court  bis  wards  re- 
sided in  that  state.  Myerg  v.  MoOavock,  39 
Neb.  843  (68  N.  W.  622;  42  Am.  St  Rep.  627). 

31.  (1894.)  A  sale  and  conveyance  of 
real  estate  of  certain  minors,  made  by 
their  guardian  in  pursuance  of  a  license  ot 
a  district  court  of  this  state  granted  there- 
for, will  not  be  held  void  In  a  collateral 
proceeding,  because  said  wards  took  up  their 
residence  in  the  state  of  Illinois  ^er  the 
appointment  of  their  guardian  In  the  state 
of  Iowa,  as  their  change  of  domicile  did  not 
not  deprive  said  guardian  of  control  over 
them  or  their  property;  nor  did  the  resi- 
dence of  said  wards  in  the  state  of  Illinois, 
at  tbe  time  the  guardian  made  the  applica- 
tion to  sell,  preclude  the  jurisdiction  of  the 
district  court.  Myert  v.  McGavock,  39  Neb. 
843  (68  N.  W.  S22;  42  Am.  St  Rep.  627). 


Digitized  by 


m  GUARDIAN 

S2.  (1896.)  By  "a  district  court  of  com- 
lelent  juriadictlon,"  in  subdivision  1  of 
said  section.  Is  meant  tbe  district  court  of 
the  county  in  which  the  guardian  wm  ap- 
pointed. Hvbermann  v.  Evans,  46  Neb.  784 
(SS  N.  W.  1046). 

33.  (1897.)  The  provisions  of  section  64. 
chapter  23,  Compiled  Statutes,  that  guard- 
ians' sales  shall  not  be  avoided  tor  Irregu- 
laHtles,  appljr  merely  to  irregularities  and 
cannot  operate  to  confer  Jurisdiction  other- 
wise without  existence.  Well*  v.  Steckle- 
herg.  30  Neb.  670  (70  N.  W.  242). 

Petition. 

34.  (1894.)  A  sale  and  conveyance  of 
real  estate  of  certain  minors,  made  by  their 
gnardlan  Id  pursuance  of  a  license  of  a  dis- 
trict court  of  this  state  granted  therefor 
will  not  be  held  void  in  a  collateral  pro- 
ceeding because  the  petition  for  license  to 
sell  the  real  ratate  was  not  rerifled  by  the 
gnardian,  as  this  did  not  affect  the  Jurisdic- 
tion of  the  district  court,  nor  render  Its 
proceedings  void,  i/yer*  v.  McGwock.  39 
Keb.  843  (&8  N.  W.  522;  42  Am.  St. Rep.  627). 

35.  (1894.)  A  sale  and  conveyance  of 
real  estate  of  certain  minors,  made  by  their 
guardian  in  pursuance  of  a  license  of  a  dis- 
trict court  of  this  state,  granted  therefor, 
will  not  be  held  void  in  a  collateral  pro- 
ceeding on  the  ground  that  the  verification 
of  the  peUtlon  for  license  was  made  by  the 
goardtan's  attorney  who  eonducted  the  pro- 
eeedlngs.  Myert  v.  McOavoek,  89  Neb.  843 
(58  N.  W.  622;  42  Am.  St  Rep.  627). 

36.  (1894.)  A  sale  and  conveyance  of  real 
estate  of  certain  minors,  made  by  their 
gnardian  appointed  In  Iowa,  in  pursuance  of 
a  license  of  a  district  court  of  this  state 
granted  tiierefor,  will  not  be  held  void  In  a 
collateral  proceeding,  because  the  authenti- 
cated copy  of  tbe  letters  of  guardianship, 
filed  Id  said  district  court,  did  not  contain 
the  certificate  of  a  Judge  or  presiding  mag- 
isttite  of  tbe  Iowa  court  that  the  certificate 
asd  attestation  of  the  clerk  of  the  Iowa 
court,  attadied  to  said  copy  of  letters  of 
gnardlauahlp,  was  In  due  form  of  law. 
Myert  v.  McOavoek,  39  Neb.  848  (68  N.  W. 
522;  42  Am.  St  Rep.  627). 

37.  (1896.)  A  petition  for  a  license  to 
Mil  a  ward's  realty  must  be  presented  by 
the  guardian,  and  clearly  such  petition  Is  to 
be  In  writing.  Hubermann  v.  Bvang,  46 
Neb.  784  (  65  N.  W.  1045). 

38.  (1896.)  The  application  to  sell  real 
estate  must  show  that  the  grotfnd  upon 
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which  tbe  sale  Is  asked  Is  one  of  the  pui^ 

poses  specified  by  the  legislature  for  which 
a  sale  may  be  licensed.  Hubermann  v. 
Bvana.  46  Neb.  784  (66  N.  W,  1046). 

39.  (1898.)  The  proceedings  of  a  guard- 
Ian  to  obtain  authority  to  sell  the  land  of 
his  ward  will  not  be  invalidated  by  reassn 
of  a  manifestly  false  statement  in  the  de- 
scription of  tbe  property  In  the  application 
and  license,  when  the  remainder  of  the  de- 
scription, after  rejecting  that  which  Is 
erroneous,  is  sufllclently  certain  to  enable 
the  land  to  be  located,  ffubermanti  v.  Evana, 
46  Neb.  784  (65  N.  W.  1046). 

40.  (lA6.)  In  proceedings  to  sell  the 
real  estate  of  a  ward,  the  description  of  the 
land  need  not  necessarily  be  more  specific, 
definite,  and  certain  than  is  required  In  a 
conveyance  of  real  property.  Hence  a  gen- 
eral description  of  the  premises  In  such 
petition,  as  all  the  real  estate  of  the  ward 
situate  in  this  state,  or  In  any  particular 
county  or  city  therein,  Is  not  void  for  tndefl- 
nlteness  and  uncertainty,  frubermann  v. 
Bvana,  46  Neb.  784  (66  N.  W.  1045). 

41.  (1896.)  A  petition  by  a  guardian  for 
a  license  to  sell  the  ward's  real  estate  should 
describe  all  the  land  that  the  ward  owns, 
and  especially  that  which  is  sought  to  be 
sold;  but  any  description  therein  will  be 
sufllctent,  when  collaterally  assailed,  if  It 
provides  the  means  of  Identifying  the  prop- 
erty. Hubermann  v.  Bvan§.  46  Neb.  784  (65 
N.  W.  1045). 

Notice. 

42.  (1894.)  The  provisions  of  section 
109.  chapter  23,  Compiled  SUtutee  1893,  are 
not  applicable  to  a  proceeding  Instituted  by 
a  Buardlan  of  minora  for  a  license  to  sell 
their  real  estate  tor  their  education  and 
maintenance.  The  meaning  of  said  section 
is  that  when  any  person  other  than  the 
minors— such  as  an  insane  person,  an  Idiot, 
a  spendthrift,  or  a  drunkard— shall  be 
under  guardianship,  and  an  application 
shall  be  made  by  such  person's  conservator 
or  guardian  for  license  to  sell  his  real  es- 
tate, then  the  heirs  presumptive,  that  is,  all 
such  persons  as  would  Inherit  such  person's 
property,  should  he  die  Immediately,  shall 
be  deemed  Interested  in  the  estate,  and  no- 
tice of  the  application  shall  be  served  upon 
them.  Uyers  v.  McOavoek.  39  Neb.  843  (58 
N.  W.  522;  42  Am.  St  Rep.  627). 

43.  (1894.)  It  seems  that  notice  to  tbe 
wards  of  an  application  made  by  their 
guardian  fol*  the  sale  of  their  real  estate  to 
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pay  debts- Is  .  essential  to  the  Jurisdiction  ot 
the  district  court  to  license  auch  sale;  and 
that  a  guardian's  sale  and  conveyance  of 
the  real  estate  of  his  wards  for  such  pur- 
pose without  such  notice  is  void.  Myers,  v. 
McGavock,  39  Neb.  843  (58  N.  W.  522;  42 
Am.  St.  Rep.  627). 

44.  (1894.)  An  application  by  a  guard- 
ian to  sell  the  ward's  real  estate  for  his 
maintenance  and  education  is  a  proceeding 
in  rem.  It  is,  in  effect,  an  application  "by 
the  board,  and  not  a  proceeding  adverse  to 
him;  and  notice  to  the  ward  is  not  essential 
to  the  Jurisdiction  ot  the  district  court  to 
gr^t  the  license.  Myera  v.  McQavock,  39 
Neb.  843  (58  N.W.622;  42  Am.StRep.627). 

Discretion  of  court. 

45.  (1894.)  The  district  Judge  has  in  the 
flrst  Instance  the  exclusive  power  to  say 
whether  the  facta  exist  which  Justify  the 
sale  of  a  ward's  property;  to  say  whether 
the  sale  asked  to  be  authorized  is  for  the 
best  interests  of  the  ward;  and  this  author- 
ity should  not  be  exercised  by  the  district 
Judges  as  a  matter  of  course,  but  only  after 
Investigation  and  Inquiry  Into  all  the  facts, 
and  not  then  unleas.the  Judge  Is  convinced 
that  such  8al9  Is  a  necessity  or  is  tor  the 
best  interests  of  the  ward.  Jfyers  v,  Mc- 
Oavoclc.  39  Neb.  843  (58  N.  W.  522;  42  Am. 
St.  Rep.  627). 

Oath. 

46.  (1899.)  The  failure  of  a  guardian 
licensed  to  sell  the  real  estate  of  his  wards 
to  take  and  subscribe  the  oath  required  by 
section  55  of  chapter  23,  Compiled  Statutes 
1897,  "before  fixing  on  the  time  and  place  of 
sale"  renders  the  sale,  If  made,  void.  The 
date  of  the  flrst  publication  of  the  notice 
of  sale  is  the  date  on  which  such  a  guard- 
Ian  fixes  OB  Uie  "time  and  place  ot  sale." 
Bachelor  v.  KorTt,  58  Neb.  122  (78  N.  W. 
485). 

47.  (1904.)  The  provisions  of  section 
56.  chapter  23,  Complied  Statutes,  requiring 
a  guardian  to  take  and  suhsoribe  an  oath, 
before  fixing  the  time  and  place  of  a  sale 
of  his  ward's  real  estate  under  an  order  of 
court.  Is  mandatory,  and  a  sale  made  with- 
out a  complfaoce  therewith  is  void.  Levara 
V.  McNeny,  5  Unof.  318  (98  N.  W.  679). 

48.  ( 1904. )  An  oath  required  of  a 
guardian  before  fixing  the  time  and  place  ot 
sale  of  his  ward's  real  estate,  if  taken  and 
6ubscril}ed  by  an  attorney,  employed  by 
the  guardian  to  conduct  the  sale,  does  not 
satisfy  the  foregoing  requirement.  Levara 
V.  McNeny,  5  Unof.  318  (98  N.  W.  679). 


Special  bond  for  sale.  , 

49.  (1894.)   A  sale  and  conveyance  of 

real  estate  of  certain  minors,  made  by 
their  guardian  In  pursuance  of  a  license  of 
a  district  court  of  this  state,  granted  there- 
for, will  not  be  held  void  In  a  collateral 
proceeding  on  the  ground  that  the  bond 
given  by  the  guardian  to  the  Judge  of  the 
district  court  was  not  formally  approved  by 
him.  Myert  v.  McOavock,  39  Neb.  843  (68 
N.  W.  522;  42  Am.  St.  Rep.  627). 

50.  (1899.)  The  provision  of  the  statute 
(Comp.  Stats.  1897,  ch.  23,  sec.  64),  requir- 
ing a  guardian  licensed  to  sell  the  real 
estate  of  bis  wards  to  give  a  bond  to  the 
Judge  of  the  district  court,  to  be  approved 
by  such  Judge,  is  mandatory.  BacheJor  v. 
Korb.  58  Neb.  122  (78  N.  W.  485). 

51.  (1899.)  The  district  courts  are  not 
Invested  with  discretion  to  require  or  not 
a  guardian  appointed  In  this  state,  when 
licensed  to  sell  lands  In  this  state  of  his 
wards,  to  give  the  bond  required  by  section 
54,  chapter  23,  Compiled  Statutes  1897. 
Bachelor  v.  Korb,  68  Neb.  122  (78  N.  W.485). 

52.  (1899.)  A  guardian's  sale  ot  the 
lands  of  his  ward  Is  void  unless,  before  such 
sale,  the  guardian  executes  the  bond  re- 
quired by  said  section  54.  The  Judge  of  the 
district  court  granting  the  license  must  be 
the  obligee  in  the  bond,  and  it  must  be 
approved  by  such  Judge.  Bachelor  v.  Korb, 
68  Neb.  122  (78  N.  W.  485). 

53.  (1899.)  The  clause  "In  case  any 
bond  is  required  by  the  court  on  granting 
the  license,"  found  in  section  64  of  chapter 
23,  has  reference  to  sales  of  real  estate  In 
this  state  made  by  foreign  guardians  who 
have  given  bonds  to  the  courts  appointing 
them.  Bachelor  v.  Korb,  S8  Neb.  122  (7S 
N.  W.  486). 

Sale. 

 Manner  and  conduct. 

54.  (1894.)  A  sale  and  conveyance  of 
real  estate  of  certain  minors,  made  by  their 
guardian  in  pursuance  of  a  license  of  a  dis- 
trict court  of  this  state,  granted  therefor, 
will  not  be  held  void  in  a  collateral  proceed- 
ing on  the  ground  that  the  sale  was  not 
made  by  the  guardian  personally,  but 
through  his  attorney  who  conducted  the  pro- 
ceedings In  court.  Myert  v.  McOavock,  39 
Neb.  843  (68  N.  W.  622;  42  Am.  St.  Rep. 
627). 

66.  (1904.)  While  the  law  does  not  re- 
quire the  guardian  to  act  as  auctioneer  in 
conducting  a  sale  ot  his  ward's  real  estate. 
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ud  conduct  thereof,  and  his  autbority  In 
thit  regard  cannot  be  delegated  to  another. 
Uvara  v.  JfcVeny,  6  Unof.  318  (98  N. 
W.  679). 

— Fersoiu  who  may  purchase. 

56.  (1903.)  It  Is  not  conduct  contrary 
to  puUlc  itolicy  or  fraudulent  for  a  guard- 
ian, before  applying  for  a  license  to  sell 
ml  estate  belonging  to  hie  ward,  to  pro- 
enn  the  obll^tlon  of  an  Intending  pur- 
ehuer  to  bid  an  adequate  price  at  the  sale 
or,'  after  the  confirmation,  to  advance  and 
Hcouat  for  the  amount  of  the  bid.  at  the 
iastance  and  on  behalf  of  the  purchaser. 
Bfgtt  V.  AnOenon,  69  Keb.  702  (96  N. 
W.  620). 

 Report. 

57.  (1894.)  A  Bale  and  conveyance  of 
ntl  estate  of  certain  minors,  made  by 
tbetr  guardian  In  pursuance  of  a  license  of 

a  district  court  of  this  state  granted  there- 
for, win  not  be  held  void  In  a  collateral  pro- 
ceeding, because  the  property  sold  and  con- 
reyed  by  the  guardian  was  described  In  the 
gnardlans  report  as  "the  N.  B.  two-thirds 
(M)  of  lot  eight  (8)  In  block  two  hundred 
and  three  (203).  in  the  clt7  of  Omaha,  be- 
ing all  that  portion  of  aald  lot  not  belong- 
Ing  to  the  V.  P.  Railroad  Company."  as  this 
description  was  sutBcIent  to  enable  the 
property  to  be  Identified.  Myers  v,  Mc- 
Oswcfe.  39  Neb.  848  (58  N.  W.  522;  42  Am. 
Bt  Rep.  627). 

—Opening  or  vacating. 

68.  (1899.)   Heirs,  on  becoming  of  age, 
are  not  estopped  from  auestioning  the 
lldlty  of  a  sale  of  their  real  esUte  made  by 

their  guardian  because  he  applied  the  pro- 
ceeds ol  such  sale  to  their  maintenance  and 
edncaUon.  Bachelor  v.  JTorft,  68  Neb.  122 
(78  N.  W.  485). 

 Operation  and  effect. 

59.  (1894.)  Where  the  proceedings  for 
the  isle  of  real  estate  of  minors  by  their 
goardian  purported  to  dispose  of  the  in- 

ttreet  of  the  adult  parties  and  the  pur- 
chaser entered  Into  exclusive  possession, 
such  proceedings  at  entry  operated  as  an 
ouster  of  such  adults,  and  such  possession 
bdng  adverse  and  continuing  for  the  statu- 
tory period  divested  the  adults*  title. 
Mten  V.  McGawOe,  39  Neb.  843  (68  N.  W. 
522;  42  Am.  St.  Rep.  627). 

66.  (1894.)  Where  an  application  was 
made     a  goardian  of  minors  to  sell  their 
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real  estate  and  the  mother  and  an  adult 
brother  of  such  minors  entered  their  ap- 
pearance in  said  proceeding  and  consentepd 
that  the  license  to  make  such  sale  might 
be  granteo  as  prayed,  held,  that  the  Interest 
of  said  widow  and  adult  son  In  said  real 
estate  was  not  therefore  divested  by  the 
sale  and  conveyance  of  the  real  estate  made 
by  said  guardian  in  virtue  of  said  proceed- 
ing. Myen  v.  McOavock,  39  Neb.  843  (68 
N.  W.  522;  42  Am.  St  Rep.  627). 

■■■  —  -  Review. 

61.  (1894.)  A  sale  and  conveyance  of 
real  estate  of  certain  minors  made  by  their 
guardian  In  pursuance  of  a  license  of  a 
district  court  of  this  state,  granted  there- 
for, will  not  be  held  void  in  a  collateral 
proceeding  on  the  ground  that  the  record 
of  the  proceedings  on  which  the  guardian's 
sale  was  based  contained  no  copy  of  a  no- 
tice of  the  sale  posted  In  three  of  the  most 
public  places  la  the  county  In  which  said 
sale  was  held,  as  the  district  court  which 
licensed  the  sale  in  its  order  confirming  the 
same,  made  a  todlng  that  the  proceedings 
of  fbe  guardian  in  making  the  sale  had 
been  In  all  respecta  regular  and  In  con- 
formity to  law,  and  this  court  would  pre- 
sume that  the  district  court  had  before  It 
sufficient  evidence  on  which  to  .base  such 
finding.  Ifyers  v.  McQavock.  39  Neb.  843 
(S8  N.  W.  622;  42  Am.  St.  Rep.  627). 

Bighta  and  title  of  purchasers. 

62.  (1893.)  In  a  collateral  attack  on  a 
guardian's  sale  of  real  estate,  where  all  the 
steps  required  have  been  taken,  a  sale  made 
and  confirmed,  and  a  deed  made  to  the 
purchaser,  the  sale  will  be  sustained  If  the 
court  had  jurisdiction,  although  there  may 
be  irregularities  which  in  a  direct  proceed- 
ing would  render  the  sale  erroneous.  Lorf- 
mer  v.  Wallace,  86  Neb.  444  (64  N.  W.  836). 

63.  (1896.)  Defects  and  irregularities  In 
the  proceedings  by  a  guardian  for  the  sale 
of  the  real  property  of  his  ward  will  not 
affect  the  title  of  a  good-faith  purchaser, 
where  so  mudi  of  section  64.  cbapter  SS, 
Compiled  Statutes,  makes  essential  to  the 
validity  of  the  sale  has  been  compiled  with. 
Hubermann  v.  EVOM,  46  Neb.  784  (66  N. 
W.  1046). 

64.  (1896.)  A  bona  fide  purchaser  at  a 
guardian's  sale,  under  «  license  issued  by  a 
court  of  competent  Jurisdiction,  is  not 
bound  to  look  beyond  the  license,  but  takes 
a  good  title  which  cannot  be  impeached 
collaterally,  and  is  not  affected  by  any 
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IrregtilailtleB  In  the  proceedings  except  for 
the  matters  enumerated  in  said  section  64. 
Hubermann  v.  Bvam,  46  Neb.  7S4  (65  N. 
"W.  1046). 

66.  (189d.)  The  rule  of  caveat  emptor 
applies  to  a  purchaser  at  a  guardian's  sale 
of  the  real  estate  of  his  ward.  BacheUtr  v. 
Eorli,  58  Neb.  122  (78  N.  W.  485). 

Batiflcation. 

66.  (1884.)  A  settlement  by  a  ward 
after  he  cornea  of  age,  with  his  guardian, 

acceptance  of  tbe  proceeds  of  sales  made  by 
him,  and  discharge  of  the  guardian  and 
sureties  on  his  bond,  is  a  ratification  of  his 
acts.  Seioara  t>.  Didler,  16  Neb.  58  (20  N. 
W.  12). 

Effect  of  delay. 

67.  (1884.)  No  action  can  be  maintained 
by  a  ward  to  recover  lands  sold  by  his 
guardian  unless  the  action  Is  commenced 
within  flTe  years  next  after  the  ward  comes 
of  age.  Seward  v.  Didler,  16  Neb.  58  (20 
N.  W.  12). 

68.  (1884.)  Where  the  records  of  the 
probate  court  show  a  license  to  a  guardian 
to  sell  the  real  estate  of  his  ward,  a  sale 
and  confirmation  thereof,  and  the  wiecutlon 
of  a  deed  to  the  purchaser,  it  will  be  pre- 
sumed twepty-two  years  afterwards.  In  an 
action  by  the  ward  to  recover  the  land, 
that  the  necessary  steps  were  taken  to  pro- 
cure the  issuing  of  the  license.  Seward  v. 
Didler,  16  Neb.  58  (20  N.  W.  12). 

V.  ACTIONS. 
Bight  of  action  by  snardlan. 

69.  (1880.)  A  guardian  may  mainuln 
an  action  to  foreclose  a  morti»ge  belong- 
ing to  his  ward,  being  a  part  of  an  estate 
settled  upon  such  ward.  Walier  v.  Wala,  10 
Neb.  123  (4  N.  W.  938). 

 Leave  of  court. 

70.  (1902.)  Leare  of  the  court  which 
appointed  the  guardian,  la  not  necessary  to 
enable  him  to  bring  an  action  to  cancel  a 
prior  conveyance  by  the  ward.  Bennett  v. 
Bennett,  66  Neb.  432  (91  N.  W.  409). 

Authority  of  guardian  to  appear  for  ward. 

71.  (1883.)    The  general  guardian  of  an 

Insane  defendant  Is  authorized,  and  it  is  his 
duty  when  duly  notified,  to  appear  In  court 
and  defend  for  his  ward.  McAllister  v.  Lan- 
caster Oonnty  Bank.  15  N^.  296  (18  N.  W. 
67). 

Parties. 

72.  (1902.)  A  guardian  appointed  under 
section  14,  chapter  S4.  (Compiled  Statutes. 


who  sues  to  cancel  a  prior  convejrance  by 
the  ward,  need  not  join  the  ward  as  a  party 
plalntltt.  Bennett  v.  Bennett,  66  Neb.  432 
(91  N.  W.  409). 

73.  (1902.)  Where  a  contract  made  with 
a  guardian  for  services  In  behalf  of  the 
tat^  provides  that  payment  ftv  such  serrloes 
shall  be  made  out  of  the  estate  of  the  ward, 
the  fact  that  the  guardian  signs  it  In  her 
Individna!  as  well  as  in  her  representative 
capacity,  doe?  not  make  her  a  necessary 
party,  in  the  former  capacity,  to  an  action 
thereon,  where  It  appears  from  the  contrast 
as  a  whole  that  U  was  not  Intended  to 
bind  the  guardian  personally.  McCajf  v.  Lane, 
66  Neb.  847  (92  N.  W.  1010). 

74.  (1905  )  Where  a  minor  has  recov- 
ered a  Judgment  against  a  city  and  his 
guardian  has  sold  and  assigned  the  same  to 
a  third  person,  in  an  action  by  such  as- 
signee and  a  subsequently  appointed  guard- 
Ian  to  determine  their  rights  to  the  Judg- 
ment, It  bein&  claimed  that  the  first  guard- 
ian has  failed  to  turn  over-  the  amount  of 
the  Judgment,  the  second  guardian  is  a 
necessary  party  while  a  demurrer  as  to  sure- 
ties of  the  first  guardian  was  properly  sus- 
tained. Conservative  Savingt  d  Loan  AM'n 

V.  mtv  of  Omaha,  78  Neb,  720  (103  N.  W. 
286). 

Death  of  ward. 

75.  (1894.)  After  the  death  of  his  ward, 
a  guardian  cannot  commence  or  maintain  an 
action  for  the  collection  .of  a  debt  due  such 
ward.  Barrett  v.  Provincher,  39  Neb.  773 
(58  N.  W.  292). 

Pleading. 

76.  (1902.)  A  plalntltE  who  describes 
himself  as  guardian  of  another,  will  be  taken 
to  sue  In  his  representative  and  not  in  his 
personal  capacity,  where  the  allegations  of 
the  petition  and  the  nature  of  tbe  action 
Show  clearly  that  such  was  his  Intent,  not- 
withstanding the  petition  nowhere  says  ex- 
pressly that  be  sues  "as  guardian."  Ben- 
nett V.  Bennett,  6fi  Neb.  432  (91  N.  W.  409)^ 

Erldenee. 

77.  (1902.)  Where  an  action  is  carried 
on  by  a  guardian.  It  Is  not  error  to  allow  a 
riiowlng  of  his  appointment  and  of  a  find- 
ing that  plaintiff  is  insane  solely  to  ac- 
count for  the  latter's  absence.  BuCkv.Hoge* 
boom,  2  Unof.  853  (90  N.  W.  635). 

VI.  AccotrNTnra  and  settleiceivt. 

Jurisdiction  of  courts. 

78.  (1897.)  A  guardian  appointed  by  a 
surrogate  of  a  county  in  New  York  after  r«- 
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monl  to  this  state,  and  residence  here  by 
beiself  and  the  ward,  applied  to  a  county 
nmrt  of  this  state  to  be  allowed  to,  render 
n  account  as  guardian,  and  to  be  dis- 
charged. The  application  was  acted  upon 
by  the  county  judge,  and  the  guardian  pre- 
sented her  report  and  account.  The  ward 
appeared  and  contested  the  allowance  of 
portlom  o{  the  account,  without'  objection 
or  challenge  to  the  Jurisdiction  of  the  court 
ffeld,  That  the  county  court  bad  no  JuriS' 
diction  of  the  subject-matter,  and  consent  on 
icqulescence  of  the  parties  did  not  give  it, 
and  the  district  court  to  which  an  appeal 
WM  taken  acquired  no  Jurisdiction.  An- 
imon  V.  Story.  S3  Neb.  259  (73  N.  W.  735). 

Proceedings  for  final  settlement. 

79.  (1887.)  Where  a  guardian  Is  cited 
b;  the  ooanty  court  to  appear  and  settle  his 
ucoantB  upon  the  termination  of  his  trust, 
ud  he  refases  to  appear  In  answer  to  such 
citatlOD.  It  is  the  duty  of  the  county  court 
to  ascertain  and  declare  the  ccmdltion  of  the 
■cconnts  In  his  absence  and  charge  him  with 
the  money  and  property  in  his  hands,  after 
allowiDg  all  Just  credits;  and  for  the  pui^ 
poee  of  such  settlement  the  Jurisdiction  of 
tiie  county  court  Is  exeluslTfc  Bfcbee  v. 
Qkuon.  21  Neb.  534  (32  N.  W.  578). 

79fl.  (1W7.)  Under  the  provision  of  sec- 
tion 44,  chapter  40,  Complied  Statutes  190S, 
a  Kuardlan,  appealing  from  an  order  of  the 
connty  court  oTermling  his  exceptions  to 
tk»  allowance  of  the  final  report  made  on 
behalf  of  his  predecessor  by  his  admlnlatra- 
tor,  la  not  reqnlred  to  file  an  appeal  bond. 
;s  re  Ettate  of  O'Brien,  80  Neb.  125  (113 
N.  W.  1001). 
Allowance  of  credits. 

80.  (1903.)  In  the  final  settlement  of 
the  accounts  of  a  guardian,  that  he  has  not 
paid  certain  attorney's  fees  charged  therein, 
la  not  of  itself  a  valid  objection  to  the  al- 
fanraoee  of  such  Item,  where  it  appears  that 
fhm  is  a  bona  fide  arrai^mait  bstween 
UbmU  and  the  attorney  that  the  amount 
tnowcd  hf  the  court  th«nfttr  ilmll  b«  paid 


to  the  latter.   Bailej/  v.  Garriaon,  68  Neb. 
779  (94  N.  W.  990). 

Compensation. 

81.  (1903.)  Where  a  part  of  the  services 
rendered  to  a  ward's  estate  were  rendered 
as  guardian  ad  litem,  in  proceedings  bad  in 
the  same  court  as  that  in  which  the  gen- 
eral guardian's  accounts  are  adjusted,  and 
no  specific  fee  has  been  allowed  the  guard- 
ian ad  litem  In  such  proceedings,  the  eonnty 
court  may  include  such  fee  in  the  total  al- 
lowance for  attorney's  fees  for  the  oitlre 
services  rendered.  Bailey  v.  Qarrtnn^  6ft 
Neb.  779  (94  N.  W.  990). 

Vn.  LIABILITIES  OK  OXTABDIANSHXP 
BONDS. 

Actions. 

82.  A  right  of  action  on  a  guardian's 
bond,  to  recover  the  amount  remaining  In 
the  hands  of  the  guardian,  first  accrues  to 
the  ward,  when  such  amount  Is  ascertained 
by  the  county  court  on  the  settlement  of  the 
guardian's  final  account.  (1885)  Ball  v.  La 
Clair,  17  Neb.  39  (22  N.  W.  118);  (1887) 
Bisbee  V.  aiwuon,  21  Neb.  534  (32  N.  W. 
578). 

83.  (1886.)  Upon  the  granting  of  letters 
of  guardianship  and  approving  the  bond,  the 
probate  court  acquires  and  retains  Jurisdic- 
tion for  the  purpose  of  fixing  liability  of  the 
guardian.  Ball  v.  La  Olair,  17  Neb.  39  (22 
N.  W.  118). 

84.  (1903.)  As  to  the  sureties  upon  the 
guardian's  bond,  the  period  of  limitation 
provided  In  section  32,  chapter  34,  Ciomplled 
Statutes,  begins  to  run  from  the  date  of  hie  * 
discharge,  not  from  the  Ume  when  a  cause 
of  action  has  accrued  npon  final  settlement. 

If  no  cause  of  action  aecmes  within  the  pe- 
riod fixed,  by  reason  of  failure  to  take  or 
complete  the  necessary  steps,  the  sureties 
do  not  continue  to  be  liable.  Ooble  v.  Bim- 
•ml,  67  Neb.  276  (98  N.  W.  235). 

QUESTS. 
See  Innkeeptrs. 
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ANALYSIS. 
Nattire  and  scope  of  remedy,  %i  1-8. 
OrotindB  for  writ 
■  ■      In  general,  {  9. 

 — Want  of  jnrlBdletton,  1 10. 

 Arrest  under  void  ordinanoe  or  law,  ||  11, 12. 

.■■  —  —  Forcible  return  to  jurbuliction,  1 13. 

—  ■■■  Void  commitment,  §S  14-16. 

-  Failure  to  indldt  at  term,  S  17. 

—  Insufflcieney  of  information  or  affidavit,  S§  18, 10. 
ExceislTeness  of  sentence,  i  20; 


•  Irreffululties  at  trUl,  II 21-28. 
Bight  to  writ  after  release  on  bail,  {|  20,  ao. 


Jurisdiction,  S  31. 

Petition,  SI  32-37. 

Who  may  issue  writ,  |{  38-40. 

To  whom  writ  directed,  1 41. 

Betuxn,  ||  42, 42a. 

Scope  of  inquiry,  i|  43-45. 

Cross-examination  of  relator,  1 46. 

Appeal  and  error,  SI  47-62. 

 Kotion  for  new  trial,  |S  53-55. 

Rearrest  on  rerersal  of  dischai^,  SI  66,  57. 


Cboss-Reterenck. 

Sufflden^  of  evidence  to  prevent  dl8> 
charge  on.  In  bastardy,  see  BattarOv^  |  89. 

Nature  and  scope  of  remedy. 

1.  (1877.)  Habeas  corpu*  is  not  a  proper 
proceeding  to  review  a  Judgment  of  an  in- 
ferior court  in  a  criminal  action,  nor  will 
the  court,  upon  such  writ,  look  beyond  the 
judgment  and  re-examine  the  charges  on 
which  It  was  rradered.  or  the  decision  upon 
questions  of  law  raised  on  trial  of  such  case. 
Ex  parte  Fiaher,  6  Neb.  309. 

2.  (1882.)  A  writ  of  habeas  corpus  is 
not  a  proceeding  to  correct  errors.  In  re 
Balcom,  12  Neb.  316  (11  N.  W.  312). 

3.  (1888.)  Proceeding  under  the  bastardy 
act,  where  the  putative  father  Is  imprisoned 
for  non-compliance  with  the  order  of  court, 
will  not  be  reviewed  on  application  for  writ 
of  habeas  corpus.  Ex  parte  -  Donahue,  24 
Neb.  66  (38  N.  W.  28). 

t.  (1888.)  Where  a  party  has  been  duly 
charged  with  making  threats  to  murder  a 
certain  individual,  and  has  had  an  examina- 
tion before  a  justice  of  the  peace,  and  been 
required  to  enter  Into  a  recognizance  for  his 
good  behavior  and  to  keep  the  peace,  and  it 
is  clearly  shown  that  the  threats  were  made 


by  the  accused,  the  court  will  not  on  habeas 
corpus  discharge  him.  State,  ex  rel.  £«%er, 

V.  Banks,  24  Neb.  322  (28  N.  W.  830). 

6.  (1888.)  In  a  proceeding  tor  the  oom< 
mitment  of  a  juvenile  offecder  to  the  reform 
school,  under  the  law  as  it  existed  in  the 
year  1886,  the  question  of  the  age  of  the  ac- 
cused was  one  of  fact,  to  be  decided  by  the 
trial  magistrate  (under  the  provisions  of 
section  6  of  the  act),  and  the  Judge  of  the 
district  court  to  whom  the  transcript  is 
sent.  If  decided  against  the  accused,  the 
question  can  be  re-examined  In  appellate 
only,  and  not  on  habeas  corpus.  Buchanan 
V.  Mallalieu,  25  Neb.  201  (41  N.  W.  152). 

6.7.  (1894.)  The  writ  of  habeas  corpus 
18  not  a  corrective  remedy,  and  Is  never  al- 
lowed as  a  substitute  for  appeal  or  writ  of 
error.  State,  ex  rel.  Scott,  v.  Grinktaw,  40 
Neb.  759  (59  N.  W.  370);  (1898)  In  re 
Langston.  55  Neb.  310  (75  N.  W.  828); 
(1904)  Michaelson  v.  Beemer,  72  Neb.  761 
(101  N.  W.  1007). 

8.  (1906.)  A  habeas  corpus  proceeding 
involving  the  permanent  custody  of  a  minor 
child  is  a  proceeding  in  rem,  in  which  the 
res  Is  the  child  and  its  custody.  Terrjf  v. 
State,  77  Neb.  612  (110  N.  W.  733). 
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Oionnds  tor  writ. 
—  In  general. 
i.  (1884.)  Where  a  person  has  been 
^7  coBTicted  of  a  misdemeanor  and  or- 
dered to  pay  a  fine  or.  In  default  thereof,  be 
committed  to  the  county  jail  until  the  fine 
Is  paid,  he  cannot  be  discharged  on  a  writ 
o{  habeas  corpus  without  first  complying 
vith  the  judgment  of  the  court.  Ex  parte 
JokntOH,  15  Neb.  612  (19  N.  W.  594). 

 Want  of  Jorisdictlon. 

10.  (1896.)  Where  the  law  did  not  au- 
thorize contempt  proceedings  under  and  by 
Tirtne  of  which  a  party  was  imprisoned, 
there  was  a  lack  of  jurisdiction  and  the 
judgment  void  and  habeas  corpus  a  proper 
remedy  to  obtain  a  release  from  Imprison- 
ment. In  re  HavHk,  46  Neb.  747  64  N.  W. 
234). 

—    '   Arrest  under  void  ordinance  or  lav. 

11.  (1884.)  A  person  restrained  under 
an  unconstitutional  law  will  be  discharged 
OD  a  writ  of  habeas  corjnts.  Bx  parte  Tho-m- 
ason,  16  Neb.  238  (20  N.  W.  312). 

12.  (1906.)  The  writ  of  habeas  corpus 
will  lie  to  relieve  the  relator  therefor  from 
arrest  and  detention  for  the  violation  of  the 
proTlsloiis  of  a  void  municipal  ordinance. 
/■  re  Application  ot  McMonies,  76  Neb.  702 
<10e  N.  W.  466). 

■■  Forcible  retnin  to  jnriadiotlon. 

13.  (1890.)  When  a  person  Is  arrested 
In  a  sister  state,  and,  without  being  extra- 
dited, is  forcibly  brought  into  the  jurisdic- 
tion of  this  state  to  answer  to  a  criminal 
offense,  and  is  committed  to  jail  to  await 
trial  on  such  charge,  such  person  is  unlaw- 
fully deprived  of  his  liberty  and  Is  entitled 
to  be  discharged  on  habeas  corpus.  In  re 
Solinson,  29  Neb.  135  (45  N.  W.  267;  26 
Am.  St.  Rep.  378;  8  L..  R.  A.  398). 

— —  Void  commitment. 

14.  (1901.)  A  prisoner  held  under  a 
process  upon  a  judgment  Issued  In  due  form 
cannot  avail  himself  of  the  writ  of  habeas 
corpus  unless  the  judgment  Is  void.  In  re 
Walker,  61  Neb.  803  (86  N.  W.  510). 

15.  (1904.)  Where  a  prisoner  Is  held 
under  a  void  commitment,  but  is  properly 
informed  against  by  information  or  indict- 
ment charging  a  crime  before  a  court  of 
competent  Jurisdiction,  on  a  habeas  corpus 
proceeding  he  should  be  discharged  from 
bis  confinement  on  the  Illegal  commitment, 
and  remanded  to  the  custody  of  the  court 
liaving  Jurisdiction  of  the  Information  or  in- 


dictment pending  against  him.  Michaelson 
V.  Beemer,  72  Neb.  761  (101  N.  W.  1007). 

16.  (1904.)  The  writ  of  habeas  corpus 
cannot  operate  as  a  proceeding  in  error.  It 
a  person  is  restrained  of  his  liberty  by  vir- 
tue of  an  absolutely  void  Judgment,  be  may 
be  discharged  on  habeas  corpus.  To  obtain 
release  by  such  a  proceeding,  tbe  judgment 
or  sentence  must  be  more  than  merely  er- 
roneous; It  must  be  an  absolute  nullity. 
Michaelson  v.  Beemer,  72  Neb.  761  (101  N. 
W.  1007). 

 Tailure  to  indict  at  term. 

17.  (1881.)  Where  tbe  witnesses  on  the 
part  of  the  state  have  not  been  prevented 
from  attending  court,  and  an  indictment  has 
not  been  found  against  a  party  accused  of 
crime,  at  the  term  at  which  be  is  held  to 
answer,  he  should  be  discharged.  Ex  parte 
Two  Calf,  11  Neb.  221  (9  N.  W.  44). 

Insufficiency  of  infoTmatlon  or  af- 
fidavit. 

18.  (1885.)  Where  the  facts  and  cir- 
cumstances stated  In  the  affidavit  upon 
which  an  order  of  arrest  Is  obtained.  In  ar- 
rest and  bail,  tend  to  sbow  that  the  de- 
fendant fraudulently  contracted  the  debt  to 
recover  which  the  action  is  brougbt,  he  will 
be  discharged  on  habeas  corptts  upon  the 
ground  that  the  affidavit  Is  iiuufficlent.  Es 
parte  Davis.  17  Neb.  436  (23  N.  W.  361). 

19.  (1905.)  A  prisoner  will  not  be  set  at 
liberty  by  a  writ  of  habeas  corpus  because 
the  complaint,  on  account  of  which  he 
taeld  In  custody,  states  an  alleged  offense  so 
defectively  that  It  is  or  may  be  subject  to 
successful  attack  by  demurrer  or  motion  to 
quash,  if  it  contains  enough  substantially 
to  accuse  him  of  an  act  Justifying  his  ar- 
rest and  detention.  State,  ex  ret.  Gardner. 
V,  Shrader.  73  Neb.  618  (103  N.  W.  276).  ' 

— —  Excesslveness  of  sentence. 

20.  (1898.)  Habeas  corpus  will  not  lie 
on  behalf  of  a  convict  on  the  ground  that 
the  sentence  Is  In  excess  of  tbe  statutory 
period,  since  such  a  sentence  is  erroneous 
merely,  ajid  not  void.  In  re  Fanton.  55  Neb. 
703  (76  N.  W.  447;  70  Am.  St.  Rep.  418). 

 Irregrularitles  at  triaL 

21.  (1893.)    Defects  or  Irregularities  In 

the  calling,  drawing,  or  summoning  of  grand 
juries  cannot  be  considered  upon  habeas  cor 
pus.  In  re  Beits,  36  Neb.  282  (54  N.  W. 
524). 

22.  (1893.)  Mere  errors  and  Irregulari- 
ties in  a  judgment  or  proceeding  of  a  court 
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In  m  criminal  case,  under  and  by  Tlrtne  of 
wtilch  a  person  is  imprisoned,  wbicb  are 
not  of  such  a  character  as  render  the  pro- 
ceedings void,  cannot  be  reviewed  on  an  ap- 
plication for  a  writ  of  habeas  corpus.  That 
writ  cannot  operate  as  a  writ  of  error.  In 
re  BetU,  36  Neb.  282  (M  N.  W.  624). 

23.  (1895.)  Mere  errors  and  irregulari- 
ties in  a  Judgment  or  proceeding  of  a  court 
In  a  criminal  case  under  and  by  virtue  of 
which  a  person  is  Imprisoned,  which  are 
not  of  such  a  character  as  render  the  pro- 
ceedings void,  cannot  be  reviewed  on  an  ap- 
plication for  a  writ  of  haheat  corpus.  That 
writ  cannot  operate  as  a  writ  of  error.  In 
re  Havlik,  45  Neb.  747  (64  N.  W.  234). 

24.  (1890.)  Errors  and  irregularities  of 
the  trial  court  in  a  criminal  prosecution 
must  be  corrected  by  direct  proceeding  for 
a  review  of  the  final  Judgment  or  order 
complained  of.  The  writ  of  habeas  corpus 
Is  never  aliowed  as  a  substitute  for  an  ap- 
peal or  writ  of  error.  State,  ex  rel.  Petry, 
V.  Leidigh.  47  Neb.  126  (66  N.  W.  308). 

25.  (1898.)  Mere  errors  or  irregularitiee 
in  the  proceedings  or  Judgment  of  a  court 
ii^  a  criminal  case  will  not  be  examined  or 
inquired  into  on  an  application  for  a  writ 
of  habeas  corpus.  In  re  Beam,  64  Neb.  667 
as  N.  W.  24). 

26.  (1901.)  The  foilure  to  Impanel  a 
Jury  to  try  the  issue  would  not  go  to  the 
Jurisdiction  of  the  court,  but,  at  most,  ren- 
der the  Judgment  erroneous,  the  correction 
of  which  could  not  be  had  by  proceedings  in 
habeas  corpus.  In  re  Walker,  61  Neb.  808 
(86  N.  Vf.  610). 

27.  (1901.)  The  regularity  of  the  pro- 
ceedings leading  up  to  the  sentence  In  a 
criminal  case  cannot  be  inquired  into  on  an 
application  for  a  writ  of  habeas  corpus.  If 
the  court  had  Jurisdiction  of  the  defendant 
and  authority  to  try  the  charge  against  him, 
its  action  can  be  assailed  only  in  a  direct 
proceeding.  McCartjf  v.  HopMns,  61  Neb. 
650  (85  N.  W.  540). 

28.  (1903.)  On  habeas  corpus  the  In- 
quiry is  confined  to  matters  which  are  ju- 
risdictional, mere  Irresularitiea  or  errors, 
however  gross,  which  do  not  render  the  pro* 
reeding  a  nullity,  not  being  considered. 
Keller  v.  Davis,  69  Neb.  494  (96  N.  W.  1028). 

Bight  to  writ  after  releaae  on  bail. 

29.  (1892.)  A  defendant  In  a  criminal 
prosecution  who  has  given  bail  for  his  ap- 
pearance at  the  next  term  of  court,  and  Is 
thereby  entitled  to  his  freedom,  is  not  en- 


titled to  the  writ  of  habeas  corpus,  since  h* 
Is  not  In  custody  within  the  meaning  of  the 
statute.  8pHng  v.  Dahlman,  S4  Neb.  <9S 
(62  N.  W.  567). 

30.  (1892.)  tf  the  defendant  In  a  crim- 
inal ^raeecutlon,  who  has  been  released  on 
ball,  la  desirous  of  having  the  legality  of 

the  prosecution  inquired  Into  by  means  of 
the  writ  of  habeas  corpus,  he  should  first 
surrender  himself  into  the  custody  of  the 
sheriff.  Spring  v.  Dahlman,  34  Neb.  692  (52 
N.  W.  567). 

Jurisdiction. 

31.  (1892.)  Habeas  corpus  prOceedlnga 
should  be  Instituted  where  alleged  unlaw- 
ful restraint  Is  exercised.  In  re  White,  3Z 
Nob.  812  (61  N.  W.  287). 

Petition. 

32.  (1882.)  A  petition  for  a  writ  of  har 
beas  corpus  must  state  the  facts  which 
constitute  the  illegal  restraint.  It  Is  not 
sufllclent  to  allege  that  the  petitioner  Is 
Illegally  restrained  of  his  liberty.  State,  ex 
rel.  Distin.  v.  Ensign,  18  Neb.  250  (13  N. 
W.  216). 

33.  (1882.)  Where  no  copy  of  the  peti- 
tion is  set  forth  in  the  record,  error  cannot 
be  predicated  on  the  refusal  of  the  court  be- 
low to  admit  certain  evidence  offered.  State, 
eg  rel.  Distin,  v.  Ensign,  13  Neb.  260  (13  N. 
W.  216). 

34.  (1882.)  Where  a  petition  for  habeas 
corpus  Is  presented  for  alleged  want  of  prob- 
able cause,  it  should  set  forth  all  the. 
testimony  taken  before  the  examining  mag- 
istrate. State,  ex  rel.  Distin,  v.  Ensign, 
13  Neb.  260  (13  N.  W.  216). 

35.  ( 1886.)  Where  the  mittimus  coi^ 
rectly  recites  the  Judgment,  but  commands 
the  Jailer  to  receive  the  defendant  into  the 
cell  of  the  common  Jail  of  the  county,  but 
there  Is  no  allegation  In  the  petition  for 
habeas  corpus  that  he  Is  Imprisoned  In  a 
cell  or  otherwise  than  prisoners  are  ordl- 
narlly  confined,  a  writ  of  habeas  corpus  will 
not  issue;  the  confinement  not  being  shown 
to  he  illegal.  Bx  parte  Maule,  19  Neb.  273 
(27  N.  W.  119). 

36.  (1899.)  A  writ  Issued  by  competent 
authority  may  not  be  disregarded  because 
allowed  on  an  Insufficient  petition,  a  writ 
so  allowed  not  being  void.  Nebraska  Chtl- 
dren's  Home  Societj/  v.  State,  67  Neb.  766 
(78  N.  W.  267). 

37.  (1900.)  A  petition  for  a  writ  of  Ra- 
beas  corpus,  when  based  upon  alleged  want 
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of  probable  cause,  should  set  out  all  the  tes- 
timoDy  taken  before  the  examining  magis- 
tnte.  Rhea  v.  State,  61  Neb.'  16  (84  N.  W. 
414). 

Who  may  luue  writ. 

38.  (1886.)  A  United  States  commts- 
sioner  appointed  by  the  circuit  court  of  the 
United  States  has  no  authority  to  issue  a 
writ  of  habetu  eorput  and  discbarge  from 
the  custody  of  a  sheriff  a  person  who  has 
been  convicted  of  a  felony  by  the  courts  of 
the  state.  The  issuance  of  such  writ  and 
tlie  discharge  of  such  prisoner  thereunder 
would  be  TOid,  and  in  effect  an  escape  of 
the  prisoner.  State,  eg  ret.  Attomev  Oen- 
enl  V.  Burr,  19  Neb.  593  (28  N.  W.  261). 

39.  (1S92.)  The  original  Jurisdiction  of 
the  Bupreme  court  in  habeas  corpus  proceed- 
ings' is  conferred  on  the  court,  and  not  ou 
the  judges  singly.  There  is  no  authority, 
therefore,  for  a  Judge  of  the  court  alone  to 
grant  or  hear  a  writ  of  habeas  corpus.  In 
re  White.  33  Neb.  812  (51  N.  W.  287). 

40.  (1907.)  The  district  court,  or  a  Judge 
thereof  at  chambers,  may  In  the  exercise  of 
a  sound  legal  discretion,  when  the  right  of 
personal  liberty  makes  It  necessary,  Issue  a 
writ  of  htibeat  corpus  to  anothen  county  of 
the  state  outside  of  his  Judicial  district 
State,  ex  rel.  Tftomjwon.  v.  Porter,  78  Neb. 
811  (112  N.  W.  286). 

To  «hom  writ  directed. 

41.  (1899.)  Although  our  habeot  corpu* 
act  requires  a  writ  to  be  directed  to  the 
sheriff,  where  the  person  charged  with  an 
unlawful  restraint  Is  not  an  officer  charged 
with  the  custody  of  lawful  prisoners,  still 
the  court,  or  Judge  in  vacation  who  has 
Jurisdiction  of  the  proceeding,  may,  when 
such  writ  prOTSB  nnavalllng  to  produce  the 
prisoner,  require  by  order  any  party  to  the 
proceeding,  who  is  shown  to  have  control  of 
the  prisoner,  to  produce  his  body.  Nebraska 
Children's  Home  Bocieti/  v.  State,  6?  Neb. 
7«5  (78  N.  W.  267). 

BetuTiL 

42.  (1904.)  Upon  proceedings  In  habeas 
corpus  to  obtain  the  discharge  of  one  who 
Is  held  under  the  governor's  warrant  in  ex- 
tradition, it  is  not  indispensable  that  the 
olBcer'B  return  to  the  writ  contain  direct  af- 
flrmatlve  allegations  of  all  of  the  tacts  upon 
which  the  extradition  proceedings  are  based. 
If  the  return  sets .  forth  the  governor's  war- 
nut,  together  with  the  allegations  of  the 
spplication  for  habeas  corpus,  and  show 
facts  sufficient  to  Justify  the  detention  of 


the  accused,  the  return  is  sufficient  Den- 
nison  v.  Christian,  72  Neb.  703  (101  N.  W. 
1045;  117  Am.  St.  Rep.  817). 

42a.  (1906.)  Under  the  provisions  of 
section  373  of  the  criminal  code  the  return 
of  the  officer  must  be  considered  as  prima 
facie  evidence  of  the  tacts  therein  cited. 
Mclntyre  v.  Mote,  77  Neb.  418  (109  N.  W. 
763). 

Scope  of  inquiry. 

43.  (1882.)  Where  an  examining  court 
has  Jurisdiction,  and  it  Is  clearly  shown  that 
an  offense  has  been  committed,  and  there  is 
testimony  showing  that  the  accused  prob- 
ably ctnnmltted  the  offense,  the  supreme 
court  on  a  writ  of  habeas  corpus  will  not 
weigh  such  evidence  to  see  whether  it  Is 
sufficient  In  re  Balcom,  12  Neb.  316  (11 
N.  W.  312). 

44.  (1894.)  Where  a  requisition  Is  made 
upon  the  governor  of  this  state  by  the  gov- 
ernor of  another  for  the  return  of  an  alleged 
fqgitlve  from  Justice  and  the  accused  Is  ar- 
rested on  a  warrant  issued  by  the  governor, 
the  supreme  court  will  not,  in  error  pro- 
ceeding from  a  district  court,  examine  the 
evidence  taken  In  the  latter  court  for  the 
purpose  ot  ascertaining  whether  it  sustains 
a  charge  ot  the  crime  alleged  In  the  In- 
formation, nor  to  determine  whether  It  sup- 
ports the  finding  of  the  examining  court 
that  there  was  probable  cause  to  bellleve 
the  party  had  committed  the  crime  with 
which  he  was  charged.  In  re  Van  Sciever, 
42  Neb.  772  (60  N.  W.  1037;  47  Am.  St 
Rep.  780). 

46.  (1898.)  On  an  application  for  a  writ 
ot  habeas  corpus,  errors  or  Irregularities  in 
the  criminal  tr!al,  not  Jurisdictional,  will 
not  t>e  considered.  In  re  Fanton,  55  Neb. 
703  (76  N.  W.  447;  70  Am.  St  Rep.  418). 

Cross-examination  of  relator. 

46.  (1904.)  When  the  relator  In  habeas 
corpus  proceedings  gives  evidence  In  his 
own  behalf,  the  court  should  not  allow  him 
to  be  cross-examined  upon  matters  not  re- 
lated to  his  examination  in  chief,  but  an 
error  In  so  doing  U  without  prejudice  to  the 
defendant,  the  trial  l>eing  to  the  court  It- 
self, when  no  other  Judgment  than  the  one 
entered  could  have  been  rendered  upon  the 
evidence  which  is  conceded  to  he  proper  and 
competent  i>ennisoft  v.  Christian,  72  Neb. 
703  (101  N.  W.  1045;  117  Am.  St  Rep.  817). 

Appeal  and  error. 

Mode  of  review  ot  proceedings,  see  Ap- 
peal and  Error,  {i  33,  34. 
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47.  (1892.)  Error  will  lie  on  the  part 
of  the  state  to  reverse  an  order  discharging 
a  prisoner  after  conviction.  Atwood  v.  At- 
water,  34  Neb.  402  (51  N.  W.  1073). 

48.  (1894.)  Section  902  of  the  code, 
wherein  it  states :  "Until  the  legislature 
shall  otherwise  provide,  this  code  shall  not 
affect  proceedings  on  habeas  corpus.''  etc., 
held  to  apply  to  the  proceedings  relating  to 
the  application  for  the  writ  of  habeat  cor- 
ptM  and  Its  hearing,  and  not  to  the  manner 
of  their  reriew  or  the  removal  of  the  ease 
for  such  purpose.  In  re  Van  Bciever,  42 
Neb.  772  (60  N.  W.  1037;  47  Am.  St.  Rep. 
730). 

49.  (1894.)  The  proceedings  In  a  hear* 
Ing  on  haheaa  corpus  may  be  reviewed  on 
error;  but  being  in  Its  nature  a  civil  pro- 
ceeding, such  review  must  be  by  petition  In 
error.  In  re  Van  8ciever,  42  Neb.  772  (60 
N.  W.  1037  ;  47  Am.  St  Rep.  730). 

50.  (1906.)  The  procedure  to  obtain  a 
review  In  this  court  of  a  final  order  made 
by  a  district  court  or  Judge  in  a  proceeding 
in  habeas  corpus  must  be  such  as  is  re- 
quired to  be  followed  tor  a  like  purpose  in 
clTfl  actions.  Sections  488  and  B16  of  the 
criminal  code  are  not  applicable  thereto. 
State  V.  Decker,  77  Neb.  88  (108  N.  W.  167). 

51.  (1904.)  The  Judgment  of  a  dlstrlat 
court  in  a  proceeding  In  habeas  corpus  wilt 
not  be  reviewed  by  this  court  on  appeal.  In 

re  Greater,  72  Neb.  612  (101  N.  W.  235). 

52.  (1888.)  Proceedings  under  the  bas- 
tardy act.  where  the  putative  father  is  Im- 
prisoned for  non-compliance  with  the  order 
of  the  court,  will  not  be  reviewed  on  appli- 
oitlon  for  writ  of  habeas  corpus.  Ex  parte 
Donahue.  24  Neb.  66  (  38  N.  W.  28). 

 Motion  for  new  trial. 

53.  (1894.)  Where  there  is  a  trial  In  a 
habeas  corpus  case  and  it  is  sought  to  re- 
view alleged  errors  occurring  during  the 
trial,  a  motion  for  a  new  trial  must  be  made 
embodying  the  errors  of  wMch  complaint  is 


made,  and  presented  to  the  trial  court  or 
judge  and  a  ruling  obtained  thereon,  to  en- 
title the  complaining  party  to  such  review. 
In  re  Van  Bciever,  42  Neb.  772  (60  N.  W. 
1037;  47  Am.  St.  Rep.  730). 

54.  (1903.)  Where,  In  an  application  for 
a  writ  of  habeas  corpus,  there  is  a  trial  to 
the  court,  evidmce  Is  adduced,  and  judg- 
ment rendered  on  the  merits,  before  the  ap- 
pellate court  will  Inquire  whether  the  Judg- 
ment is  supported  by  sulDclent  evidence,  it 
must  appear  of  record  that  a  motion  for  a 
new  trial  was  made  and  overruled.  Keller 
V.  Davis,  69  Neb.  494  (95  N.  W.  1028). 

55.  (1905.)  There  is  no  provision  oClaw 
for  the  flLng  of  a  motion  for  a  new  triad  In 
a  habeae  corpus  proceeding  In  a  county 
court.  State,  ex  rel.  Oordner,  v.  ahrader,  73 
Neb.  618  (103  N.  W.  276). 

Bearrest  on  reversal  of  discharge. 

56.  (1905.)  A  prisoner  set  at  liberty  by 
habeas  corpus  may,  upon  reversal  of  the 
order  by  an  appellate  court,  be  remanded  to 
the  custody  from  which  he  was  freed.  State, 
ex  rel.  Gardner,  v.  Shrader,  78  Neb.  618 
(103  N.  W.  276). 

57.  (1899.)  To  recover  the  penalty  pre- 
scribed by  section  361  of  the  criminal  code, 
re-arresting  one  discharged  on  habeas  cor- 
pus.  it  is  only  required  that  the  conditions 
described  In  the  section  be  shown  to  exist, 
the  amount  of  recovery  being  fixed  by  stat- 
ute. Hier  V.  Butchingt,  68  Neb.  334  (78  N. 
W.  638). 

HABENDUM. 

Definition,  see  Deeds.  S  43. 

HANDWRITINQ. 
Evidence  as  to  handwriting,  see  Evidence, 
#1621.  620-622. 

HARMLESS  ERROR. 

In  criminal  prosecutions,  see  Criminal 

Law,  SS  1099-1141. 

In  civil  cases,  see  Appeal  and  Error. 
XV,  H. 


HAWKERS  AI 

Cbobs-Rxfebenceb. 
See,  also.  Licensee;  Municipal  Corpora- 
tions. 

1.  (1902.)  A  classification  of  persons 
going  from  house  to  house  vending  their  own 
products,  and  those  who  vend  In  the  same 
way  the  products  of  others,  for  the  purposes 


D  PEDDLERS. 

of  an  occupation  tax,  is  based  on  a  valid 
distinction.  Rosenbloom  v.  State,  64  Neb. 
342  (89  N.  W.  1053;  57  L.  R.  A.  922). 

2.  (1902.)  The  law  Imposing  a  license 
tax  upon  peddlers  (Comp.  Stats.  1901,  ch. 
77,  art.  I,  sees.  152-154)  has  for  Its  object 
the  raising  of  revenue,  and  its .  enactment 
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w«s  an  exercise  of  the  taxing  power^  and 
not  the  police  power  Roaenbloom  v.  State. 
64  Neb.  342  (89  N.  W.  1053;  67  L.  R.  A. 
922). 

3.  (1904.)  Article  I,  chapter  77,  pages 
62-64,  Compiled  Statutes,  Imposing  a  penalty 
for  peddling  without  a  Hcmuw,  does  not  au- 
thorize a  conviction  of  one  who  soUcits  or- 
ders in  the  state,  which  orders  are  sent  to 
a  business  house  In  another  state,  which 
packs  the  goods  ordered  and  ships  them  to 
the  solicitor,  who  distributes  them  to  the 
purchasers,  collects  the  money  therefor  and 
remits  the  same  to  the  shipper,  since  such 
a  transaction  constitutes  interstate  com- 
merce. Menke  v.  State,  Id  Neb.  669  (97  N. 
W.  1020). 


4.  (1904.)  Sections  62,  63,  and  64,  ar- 
ticle I,  chapter  77  of  the  Compiled  Statutes 
of  19031.  providing  for  the  licensing  of  ped- 
dlers, and  Imposing  a  penalty  for  their 
Tiolatlon,  are  not  void  as  being  in  contra- 
vention either  of  the  constitution  of  this 
state,  or  of  the  constitution  of  the  United 
States,  but  they  are  inapplicable  to  trans- 
actions constituting  Interstate  commerce 
Menke  v.  State,  70  Neb.  669  (97  N.  W.  1030). 

HEAD  OF  FAMILY. 

What  constitutes,  see  Exemption.  (S  14-21. 

Right  to  homestead,  see  Hometteadn, 
II 14-20. 


HEALTf^: 


Cboss-Refebences. 
Police  power  to  protect  public  health,  see 
Conttitutiot^l  Law,  H  6(-70. 

Validity  of  statute  providing  for  food  com- 
missloiMr,  see  foods.  ||  2-8. 

Repreaentation  as  to  health  of  insured, 
see  Inaurance,  ||  192-198. 

ZJaUUty  for  cooflning  In  p«|t  kovae. 

1.  (1903.)  An  action  cannot  be  main- 
tained against  a  municipality  to  recover 
damages  alleged  to  have  been  sustained  by 
reason  of  the  enforcement  of  the  provisions 
9t  an  ordinance  to  prevent  the  spread  of 
smallpox  and  other  contagious  diseases,  qn- 
less  it  Is  made  liable  therefor  by  the  Bta^ 
utea,  or  by  ordinance.  VUlaoe  of  Verdan  v. 
Bowman,  5  Unof.  38  (97  N.  W.  229). 

2.  (1903.)  The  officers  enforcing  an  or- 
dinance to  prevent  the  spread  of  smallpox 
act  at  tbelr  peril;  because.  If  for  any  reason 
the  ordinance  Is  void,  they  will  be  liable  for 
the  damages  caused  by  their  unauthorized 
acts.  Tillage  of  Verdon  v.  Bouman^  S  Unof. 
38  (97  N.  W.  229). 

Idability  for  necessaries  furnished  patients 
in  pest  house. 

3.  (1903.)  In  tbe  absence  of  a  statute, 
a  county  Is  not  lUble  Cor  necessartes  fai^ 


nished  to  persons  not  paupers  while  quaranr 
tlned  iQ  their  residence  for  the  time  being. 
Doage  County  v.  Diert,  69  Neb.  361  (9&  N. 
W.  608). 

HEARINO. 
Of  api^eal  In  civil  cases,  sea  Appeal  and 

Brror,  XIV. 

Of  appeal  In  criminal  prosecutions,  see 
Orintinat  Law,  H  1066,  1057. 

Of  remonstrances  against  liquor  Ucenae, 
see  Intoxicating  Ligwn,  ||  91-109. 

HEARSAY. 

See,  also,  specific  topics. 

Admissibility  In  civil  actions,  see  Bvi- 
denoe,  11274-283. 

In  criminal  pirosecntloas,  see  Criminal 
Law,  11316-318. 

HEIRS. 

In  general,  see  Descent  and  Distribution. 
Interest  of,  as  diaquatltying  to  testify,  see 
Witnesses,  H  95-98. 

As  representative  of  deceased  person  to 
disqualify  adverse  witness,  see  Witnesses, 
173. 

HERD  LAW. 
See  Animals. 
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HIGHWAYS. 

ANALYSIS. 

I.  ESTABUSHXENT,  AIAEBATION,  AND  DJaCOTSTimVANCR. 

(A)  EstabUshment  bj-  praaerlptlon,  nser  or  recogriiitlon. 

Blgbt  of  public  to  um  of  land  not  utabliahed  as  highiray,  1 1. 
Necesaary  elements  of  prescription  in  general,  fif  2-7. 
Adverse  character  of  uses,  and  color  of  right,  H  8-1^ 
Necessity  of  definite  line  of  tntvel,  (  16. 
Deviation  in  line  of  travel,  |S  16-ia 
Fremunptlon  of  establishment  from  va«,  {|  10-22. 
Svldmce  of  establishment  by  prescription,  23-28. 

(B)  Establiahment  by  statute,  or  statutny  proceedings. 

How  created  in  general,  S  20. 

PnbUc  land  mbjeet  to  highways,  if  30-38. 

Statutory  provisions,  SS  33-35. 

Vecessity  for  road,  SS  3Q,  37. 

Mandamus  to  compel  opening,  {1 88» 

Notice  and  petition. 

— — Necessity  of,  SS  40-46. 

Necessity  of  notice  to  owner  who  is  alao  a  petitioner,  1 47. 

 Sofficiency,  tl  48-52. 

 Notice  by  publication,  SS  53,  54. 

Commissioners  for  establishmNit,  SS  55, 66. 

 Beport  of,  SS  67,  OS. 

Discretion  of  eonunlssloners,  i  59. 

Ibtbod  of  locating  by  county  oommiasloner^  1 60. 

Location  of  highways,  as  between  adjoining  owners,  {  61. 

Exemption  of  particular  kinds  of  property,  S  68. 

Validity  of  proceedings  to  locate,  IS  68, 64. 

Opening  roads  on  section  lines. 

 In  general,  IS  65-70. 

 Statutory  provlslona,  1 71.  . 

 Necewlty  of  petition,  IS  78-78. 

 Different  roada  in  one  proceeding,  1 77. 

 Becord  of  proceedings,  ||  78-8a 

Xnjoining  opening  of  road,  SS  81-84. 
 f  arUes,  $  85. 

Estoppel  to  deny  establisliment,  ||  8^  87. 
Damages  tx<im  location  of  hlghwiqr* 

 LiabiUty  of  county  In  ganeral,  ||  88-8a 

 Waiver  of  claim  for,  §?  01-03. 

-  —  Withdrawal  of  waivers,  §  04. 

 Elements  and  measure  of  damage,  S  05-108. 

■  ■  —  Damages  for  opening  section  line,  S  103. 

 Sidewalks  aa  additional  burdens,  §§  104, 106. 

 -Time  of  accrual  of  claim,  SI  106-108. 

 Ascertainment  of,  aa  prerequisite  to  tiddng  lan^  ||  109-114. 

 Appraisement,  $  115. 

 Evidence,  ||  116,  117. 

 Witnesses,  S  1 18. 

 Payment  of  damage  by  agreement  to  improve^  1 119. 

 Funds  subject  to  payment  o^  II 120, 181. 

Becord  of  proceedings,  122-124. 
Appeal  and  error,  |8  125-128. 

1496 


Digitized  by 


HIGHWAYS. 

(O  Vacfttlng  and  KlMuid«un«nt. 
Procedure  to  Tacate,  {  109. 

Bight  to  vacate  trlthout  proceedings  therefor,  1 180. 
Tacfttlng  for  non-iuer,  S|  131-135. 
EfFect  of  Tac&tfaig,  1 136. 
Who  may  enjoin,  |  137. 
Beview  of  order,  1 138. 
Bvidence  to  show  vaeatlon,  ||  189, 140. 
<I>)  Title  to  fee  and  rights  of  almtUng  ownera. 
Title  in  general,  |  141. 
Drainage  rights  In  road,  {  148. 
Acquiring  title  to,  by  adTerse  posseasltni,  f  143. 

XL  HIGHWAY  DISTRICTS  AVD  OZVICEBS. 

PoUtlcal  nature  of  xo«d  distrlet,  il  144. 
Boad  orerseer. 

-■      Officer  of  towiuhii^ 1 146. 

 Duties  and  llabUlties  In  general,  f  146. 

 Beport  and  aoooont  of  fnnA^  {|  147-ltf. 

 XdabUity  on  official  bond,  f  ISa 

CU.  COVSTBUCTIOn',  HDBOVXHSHT,  AKD  BBPAIB. 

Dntlea  of  township  and  oonnty  in  general,  ||  151, 168. 
Xmpiorement  by  county  of  road  lylaff  puil7  in  mimleipalilj,  1 10Si 
Opening  watercourse,  1 154. 
Contracts.  H  165-157. 

Bestralning  ccaurtraction  of  onlTerta,  ||  168-161. 
Damages  from  improrement,  1 168-164i 

'  Foot-paths,  construction  of,  {  165. 

rV.  TAXES,  ASSESSXEirFS,  AVD  WOBK  ON  HIOHWAYS. 
Statutory  provisions,  {{  166-169. 
Purposes  for  which  levy  may  be  mad^  |i  170, 171. 
Amount  of  levy  authorised,  ||  178-176. 
Xffect  of  constitution  of  1875  on  levy  not  o(dlootad,  |  ITtt. 
Disposition  of  proceeds,  ||  177-184. 
Work  on  road  ^  ta^^ayer,  ||  188-187. 

V.  BJBO1TXATI0H  AHD  VBE  POB  TBAVBXk 

(A)  Obstruction  and  encroachments. 

IdablUty  for  obstructing,  1 188. 

Penalty  for  failure  to  remove  fence,  {  189. 

Abatement,  1 19a 

Burden  of  showing  existenee  of  highway,  ||  191, 198. 
Xnjoining  obstructioms,  It  193-196. 
Criminal  prosecution,  S|  196-198. 

(B)  Injuries  from  defects  or  obstructions. 

Xiabillty  of  county  under  township  organisation,  f  199. 

laabillty  of  township,  H  800^  801. 

IdabiUty  of  supervisors,  1 808. 

Time  for  bringing  suit,  H  908, 904. 

Pleading,  |  205. 

Questions  for  jury,  f  806. 

Evidence  of  contributory  negligence,  {{  207-809. 

Caosa-RErsBENcra.  Dedication  of  land  for,  see  Dedio(Mo\^ 

See,         Bridget;  DeSicatUm.  II  ^^d- 

Aa  mbjset  to  acQolsltlon  by  prescription,  Burden  of  proving  dedication  of  land  foe. 
Be  AOvene  PouestUm,  II  Me.  D«Hoa»oK,  20. 

Bridge  as  highway,  see  SrUlffea,  1 1.  Weight  and  sufflclency  o{  evidence  ti  ea- 
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tabllsh  grant  of  land  for,  see  Dedication, 
18  35-50. 

Eatablldkment  of  rigbta  of  way  for  bene- 
fit of  Indlriduals,  see  PHvaU  Roods. 

Rigbt  of  railroads  to  lay  tracks  in  roads, ' 
see  Railroads,  §  5S. 

Duty  to  erect  bridge  across  canal  or  wa- 
terway crossing  public  road,  see  Water  and 
Wtttercounes,  IS  &7,  68. 

I.  Z8TABUSH1CBKT,  ALTEBATIOV, 

Am)  DISCONTIinTANCE. 
A.  Establishment  by  Prescription,  XTser  or 

Recognition. 
lUght  of  public  to  use  of  land  not  estab- 
llshed  as  highway. 

1.  (1902.)  Where  no  order  has  been  made 
by  a  county  board  laying  out  or  establishing 
a  traveled  road,  the  public  has  no  rights  in 
such  road  as  against  a  landowncp  In  adverse 
possession,  except  such  as  are  acquired  by 
dedloatlon  and  user.  Close  v.  Swanson,  64 
Neb.  389  (89  N.  W.  1043). 

Necessary  elements  of  prescription  in  gen- 
eral. 

2.  (1880.)  The  existence  of  a  legal  pub- 
lic road  over  the  premises  of  a  private  per- 
son may  be  shown  by  user  alone,  but  In  such 
case  the  user  must  have  been  with  the 
knowledge  of  the  owner,  and  have  continued 
the  length  of  time  necessary  to  bar  an  ac- 
tion to  recover  the  title  to  land.  This  rule, 
however,  does  not  apply  when  the  user  Is  of 
wild,  unlnclosed  prairie  land.  Oraham  v. 
Hartnett,  10  Neb.  617  (7  N.  W.  280). 

3.  (1887.)  Rule  concerning  adverse  pos- 
session is  apllcable  to  public  roads  In  favor 
of  the  public  80  far  as  it  relates  to  mere 
easement  Oraham  v.  Flynn,  21  Neb.  229 
(31  N.  W.  742). 

4.  (1891.)  The  existence  of  a  legal  pub- 
lic road  over  the  premises  of  a  private  per- 
son may  be  shown  by  user  alone,  but  in 
such  ease  the  user  mast  have  been  with  the 
knowledge  of  the  owner  and  have  continued 
the  length  of  time  necessary  to  bar  an  ac- 
tion to  recover  the  title  to  land.  This  rule, 
however,  does  not  apply  when  the  user  Is 
of  wild,  uncultivated  prairie  land.  Shaffer 
V.  mull.  32  Neb.  H  (49  N.  W.  882). 

5.  6,  7.  (1898.)  To  establish  a  highway 
by  prescription  there  must  be  a  continuous 
user  by  the  public,  under  an  asserted  claim 
of  right,  for  a  period  equal  to  that  required 
to  bar  an  action  for  the  recovery  of  title  to 
land.  Lewis  v.  Citjf  of  Lincoln,  55  Neb.  1 
(75  N.  W.  154);  (1902)  Hill  v.  McGinnis, 


64  Neb.  187  (89  N.  W.  783);  (1905)  Kansas 
City  rf  O.  R.  Co.  V.  State,  ex  rel.  Kearnev 
County,  74  Neb.  868  (105  N.  W.  713). 

Adverse  character  of  use,  and  color  of 
ri^t. 

8.  (1887.)  A  public  road  over  wild,  un^ 
enclosed  prairie  lands  cannot  he  established 
by  mere  user,  yet  where  the  testimony  shows 
that  the  luidowner  assisted  In  staking  out 

and  afterwards  dedicated  such  road  to  the 
public,  which  accepted  and  worked  the  same, 
the  Jury  will  be  Justified  in  finding  the  es- 
tablishment of  such  public  road.  Rathman 
V.  Norenlterif,  21  Neb.  467  (32  N.  W.  305). 

9.  The  existence  of  a  legal  public  road 
over  the  premises  of  a  private  person  may 
be  shown  by  user  alone,  but  In  such  case  the 
user  must  have  tteen  with  the  knowledge  of 
the  owner  and  have  continued  the  length  of 
time  necessary  to  bar  an  action  to  recover 
the  title  to  the  land.  This  rule,  however, 
does  not  apply  when  the  user  is  of  wild,  un- 
enclosed prairie  land.  (1880)  Oraham  v. 
Hartnett.  10  Neb.  517  (7  N.  W.  280);  (1897) 
Engle  v.  Hunt,  50  Neb.  358  (69  N.  W.  970). 

10.  (1902.)  A  prescripUve  right  to  a 
strip  of  land  as  a  public  highway  cannot  be 
acquired  by  lapse  of  time  where  the  road- 
way is  through  the  inclosed  premises  of  the 
owner,  and  the  user  thereof  permissive  only, 
and  the  roadway  Is  changed  from  time  to 
time  to  suit  the  convenience  of  the  ownen 
and  no  act  of  control  or  dcnntnlon  over  it 
is  exercised  or  asserted  by  the  public  au- 
thorities. HtU  V.  McOinnis,  64  Neb.  187  (89 
N.  W.  783). 

11.  (1903.)  To  esUbllsh  a  highway  by 
prescription  there  mnst  he  a  user  by  the 
general  public  under  a  claim  of  rig^t,  and 
which  Is  adverse  to  the  occupancy  of  the 
owner  of  the  land,  of  some  particular  or  de- 
fined way  or  track,  uninterruptedly,  without 
substantial  change,  for  a  period  of  time 
necessary  to  bar  an  action  for  the  recovery 
of  the  land.  Oehris  v.  Puhrman,  68  Neb. 
32S  (94  N.  W.  133). 

12.  (1905.)  To  establish  a  highway  by 
prescription  there  must  be  a  user  by  the 
general  public  under  a  claim  of  right,  and 
which  is  adverse  to  the  occupancy  of  the 
owner  of  the  land,  of  some  particular  or  de- 
fined way  or  track,  uninterruptedly  without 
substantial  change,  for  a  period  of  time 
necessary  to  bar  an  action  to  recovCT  the 
land.  Bl0Cfc  v.  Keller,  78  Neb.  826  (103  N. 
W,  674). 

13.  (1907.)   A  highway  over  wild,  unin- 
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cloeed  prairie  lands  cannot  be  established 
bj  Dser  without  the  knowledge  or  consent 
irf  Oe  owner.  Van  Wanninff  v.  Deeter,  78 
Neb.  284  (112  N.  "W.  902). 

14.  (1907.)  Record  examined,  and  found 
not  to  sustain  the  assumption  in  former 
opinion  that  the  land  in  question  was  a  part 
of  the  public  domain  at  the  time  of  the  pas- 
sage of  the  act  of  congress  tn  1866  granting 
r\sbi  of  way  over  public  land  for  highway 
purposes.  Van  Wanning  v.  Deeter,  78  Neb. 
284  (112  N.  W.  902). 

VecoMlty  of  d^nite  line  of  travel. 

15.  (1897.)  To  establish  a  highway  by 
prescription  there  must  be  a  user  by  the 
Seneral  public  under  a  claim  ot  rle^t,  and 
wlUch  is  adverse  to  the  occupancy  of  the 
owner  of  Uie  land,  of  some  particular  or  de- 
fined way  or  track,  uninterruptedly,  without 
snbstantlal  change,  for  a  period  of  time 
aecessary  to  bar  an  action  to  recover  the 
land.  Enifie  v.  Hunt,  50  Neb.  358  (£9  N.  W. 
970);  (1905)  Bleck  v.  Keller.  73  Neb.  826 
(103  N.  W.  674);  (1906)  Nelson  v.  Sneed, 
TCNeb.  201  (107  N.  W.  256). 

v«viation  In  line  of  travel. 

1«.  (1889.)  The  fact  that  a  portion  of 
tbe  travel  over  a  road,  instead  of  passing  its 
entire  length,  turns  oft  over  a  shorter  route, 
will  not,  if  there  has  not  been  entire  non- 
oser,  prevent  the  public  from  acquiring  an 
easement  in  the  portion  not  generally  used. 
City  of  Beatrice  v.  Black,  28  Neb.  263  (44 
N.  W.  189). 

17.  (1894.)  It  Is  not  Indispensable  to 
the  establishing  of  a  highway  by  adverse 
user  that  there  be  no  deviation  In  the  line  of 
travel.  If  the  travel  has  remained  substan- 
tiaUy  unchanged,  it  la  sufficient,  even  though 
at  tines,  to  avoid  encroachments  or  obatruc- 
tlMia  upon  the  road,  there  may  have  heen  a 
flltght  deviation  from  the  common  way.  Nel- 
ton  V.  Jenkint,  42  Neb.  133  (60  N.  W.  311). 

18.  (1907.)    A  slight  deviation  in  the 
line  of  travti  of  a  highway  held  not  to  af-* 
ttd  the  etsement  acquired  by  prescription. 
BrasA  V.  OUon,  79  Neb.  612  (113  N.  W. 
ISl). 

Vnsunptlon  of  eatabUahme&t  ;^om  um. 

19.  (1889.)  When  used  by  the  public  for 
more  than  ten  years  a  highway  will  be  pre- 
stuned  to  have  been  opened  by  the  regular 
statutory  proceedings  upon  due  notice  of  a 
petition  for  the  same.  City  of  Beatrice  v. 
Bm,  28  Neb.  263  (44  N.  W.  189). 

20.  (18S9.)    Where  a  public  road  has 


been  located  by  proceedings  under  the  stat- 
ute and  opened  and  traveled  by  tbe  public 
for  more  than  ten  years,  the  public  thereby 
acquire  an  easement  therein,  and  the  courr 
will  not  examine  the  original  proceedings 
for  the  laying  out  of  the  road  to  determine 
whether  or  not  they  were  valid,  dtp  of 
Beatrice  v.  Black,  28  Neb.  263  (44  N.  W. 
189). 

21.  (1901.)  Where  a  public  road  has 
been  established  by  proceedings  under  the 
statute  and  opened  and  traveled  by  the 
public  for  more  than  ten  years,  the  public 
thereby  acquires  an  easement  therein,  and 
the  court  will  not  examine  the  original  pro- 
ceedIn«B  for  the  laying  out  of  the  road  and 
determine  whether  or  not  they  were  valid. 
Lydfcfc  V.  State,  61  Neb.  309  (85  N.  W.  70). 

22.  (1907.)  Where  a  highway  la  estab- 
lished presumably  upon  a  section  line,  and 
used  for  ten  years  or  more  by  the  public 
without  objection  made  by  an  adjoining 
landowner,  and  thereafter  It  becomes  known 
that  tbe  road  is  in  fact  partly  upon  his  land 
and  away  from  the  section  line,  the  right  of 
the  landowner  to  recover  the  strip  of  his 
lend  thus  used  Is  barred  by  prescription. 
Brandt  v.  Olgon,  79  Neb.  617  (114  N.  W. 
687). 

Evidence  of  establiahment  by  preacriptlon. 

23.  (1888.)  Ten  years'  uninterrupted  use 
of  a  public  road  will  create  a  presumption 
of  dedication,  but  a  much  shorter  period 
will  be  sufficient,  where  the  act  of  the  owner 
from  which  the  dedication  is  Inferred  Is 
clear  and  unequivocal,  and  accompanied  or 
immediately  followed  by  public  use.  Bube 
V.  Sullivan.  23  Neb.  779  (37  N.  W.  666). 

24.  (1897.)  Evidence  held  sufficient  to 
sustain  a  finding  for  plaintiff  In  an  action 
to  restrain  the  defendant  from  using  a  por- 
tion of  plalntitt's  land  for  a  highway.  Engle 
V.  Hunt.  60  Neb.  358  (69  N.  W.  970). 

25.  (1903.)  The  question  whether  the 
public  has  acquired  by  exclusive  adverse 
possession  and  user  an  easement  for  high- 
way purposes,  is  one  of  fact  which,  when 
decided  by  the  district  court  from  conflict- 
ing evidence,  will  not  ordinarily  be  re- 
examined upon  an  appeal.  Postal  v.  Martin, 
4  Unof.  534  (95  N.  W.  8). 

26.  <  1905.)  Evidence  showing  that  travel, 
as  a  public  road,  was  had  over  a  strip  of 
defendant's  land  under  facts  amounting  to 
a  permissive  use,  the  path  of  travel  not  be- 
ing confined  to  one  well  defined  route,  does 
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not  establish  a  highway  by  prescription. 
Bleck  V.  Keller,  73  Neb.  826  (103  N.  W.  674). 

27.  (1906.)  Evidence  showing  a  road 
had  been  used  by  the  public  tor  travel  tor 
nearly  fifty  years,  and  that,  after  the  organ- 
ization of  the  county,  the  comniiBBloners 
thereof  had  caused  culverts  to  be  con- 
structed and  other  improvements  to  be 
made,  sustains  a  finding  of  establishment  of 
a  hls^way  by  'us^.  BldriAge  v.  OoIHm, 
75  Neb.  66  (105  N.  W.  1085). 

28.  (1906.)  Evidence  showing  that  a 
platted  street  located  along  the  banks  of  a 
stream  bad,  by  changes  of  Uie  stream,  been 
cut  into  the  river  and  during  such  change 
the  line  of  travel  had  encroached  on  abut- 
ting land,  will  not  establish  a  highway  by 
prescription  on  such  adjoining  land,  kelson 
V.  SneeA,  76  Neb.  201  (107  N.  W.  255). 

B.  Establiidimeiit  by  Statute,  or  Statntoiy 

Proceedlngs. 
How  created,  in  general. 

Limitation  and  time  to  sue  for  taking 
property  tor,  see  Eminent  DomaAn,  \\  281- 
287. 

29.  (1877.)  A  highway  may  be  created 
by  legislative  authority,  exercised  throue^  a 
municipal  corporation  authorized  to  open 
streets,  or  through  the  general  road  law,  or 
by  dedication.  State,  ea  rel.  8im»,  v,  Otoe 
County,  6  Neb.  129. 

Public  land  mbjact  to  bigbwayB. 

30.  (1901.)  Under  the  provtslons  of 
section  2477.  Revised  Statutes  of  the  United 
States,  lands  of  the  general  goremment  not 
reserved  for  public  purposes  may  be  taken 
and  used  for  public  roads.  Btreeter  v.  Stat- 
naker,  61  Neb.  205  (85  N.  W.  47). 

31.  (1907.)  Under  the  provisions  of  sec- 
tion 2477,  Revised  Statutes.  United  States, 
lands  of  the  general  government  not  re- 
served for  public  purposes  may  be  taken  and 
used  for  public  roads.  Yan  WannUtg  v. 
Deeter,  78  Neb.  282  (110  N.  W.  703). 

32.  (1907.)  The  statutes  of  this  state  re- 
lating to  the  establishment  of  public  roads 
do  not  authorize  the  taking  of  public  lands 
for  road  purposes  not  on  section  lines. 
Btate  V.  Boone  County,  78  Neh.  271  (110  N. 
W.  629). 

Statutory  provisions. 

33.  (1894.)  Sections  47,  48,  49,  50,  51,  and 
52  of  chapter  78,  Compiled  Statutes,  1893, 
authorize  the  t&klng  of  private  property  for 
private  use,  the  roads  therein  mentioned  be- 
ing essentially  private  and  beyond  the  pub- 


lic control,  and  said  sections  are  therefore 
unconstitutional  and  void.  Welton  v.  Dick- 
gon,  38  Neb.  767  (57  N.  W.  569;  41  Am.  St. 
Rep.  711;  22  L.  R.  A.  496). 

34.  (1903.)  ProceedlnE^  of  the  county 
board  of  county  commissioners  examined, 
and  held  insufficient  to  establish  a  consent 
road.  Horn  v.  WiWamaon,  4  Unot  763  (96 
N.  W.  178). 

S6.  (1907.)  The  act  of  1873  declaring 
section  lines  public  roads  (Gen.  St.  1873,  p. 
959)  did  not  of  Itself  create  a  lawful  public 
highway  along  such  lines.  Before  It  can 
have  such  effect,  the  proper  authorities  must 
provide  for  the  payment  of  damages  for  the 
right  of  w^.  Tan  Wanning  v.  Deeter,  78 
Neb.  284  (112  N.  W.  902). 

Necessity  for  road. 

36.  (1890.)  A  county  board  has  no  Ju- 
risdiction to  establish  a  public  road,  when 
no  commissioner  has  been  appointed  to  ex- 
amine into  and  report  upon  Its  expediency, 
unless  the  written  consent  of  all  the  land 
owners  whose  land  Is  sought  to  be  taken 
for  that  purpose  Is  filed  with  the  county 
clerk.  Warren  v.  Broton,  31  Neb.  8  (47  N. 
W.  633). 

37.  (1901.)  Evidence  examined,  and  held 
sufficient  to  sustain  an  order  of  the  board 
of  county  commisBioaers  for  the  establish- 
ment of  a  highway.  Johnton  v.  Hanton,  I 
Unof.  609  (96  N.  W.  704). 

Mandamus  to  compel  opening. 

38.  (1886.)  A  mandamus  wlU  not  issue 
to  a  county  board  to  cause  a  section  line  to 
be  opened  and  worked  as  a  public  road  un- 
less it  has  been  judicially  ascertained  and 
decide  1  by  said  board  under  existing  facts 
and  conditions  that  the  public  good  requires 
it.  Throckmorton  v.  State,  ex  ret  Bellman, 
20  Neb.  647  (  31  N.  W.  232). 

39.  (1886.)  An  elector  residing  wltbln 
five  miles  of  a  proposed  road,  has  an  Inter- 
est In  the  establishing,  laying  out,  opening, 
and  working  the  same,  independent  of  that 
which  he  has  In  common  with  the  public  at 
large,  sufficient  to  enable  talm  to  maintain 
an  action  by  mandamus  to  enforce  an  as- 
certained duty  In  respect  thereto  by  a  pub- 
lic board  or  officer.  Throckmorton  v.  State, 
ex  rel.  Heilman,  20  Neh.  647  (31  N.  W.  232). 

Notice  and  petition. 

Weceasity  of. 

As  to  opening  section  lines,  see  pout, 
fi§  72-76. 

40.  (1876.)    In  the  location  of  a  county 
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road  the  first  steps  to  be  taken  are  the 
glTlng  of  notice,  and  flllng  a  petition  there- 
for, IB  provided  in  section  19,  chapter  47, 
Berfied  Statutes  1866.    Robinson  v.  Math- 

rick.  5  Neb.  252. 

41.  (1876.)  County  commissioners  have 
so  Jurisdiction  in  the  location  of  a  county 
mi,  unless  a  petition  has  been  presented 
therefor,  after  due  notice  has  been  given. 

Robinton  v.  MathvHcJe,  5  Neb.  2E2. 

42.  (1877.)  The  commlseionere  have  no 
iurtsdictioQ  to  locate  a  county  road  unless 
tlw  petition  has  been  presented  to  them  and 
after  the  notice  thereof  has  been  given. 
suite,  as  rel  Sims,  v.  Otoe  Oowtj/,  6  Neb. 

m. 

it  (1887.)  Where  the  testimony  tends 
to  show  tliftt  notices  for  the  location  of  a 
psUtc  road  not  signed  were  duly  posted  and 
1  peUtion  thereafter  presented  to  the  county 
cominls^oDerB,  signed  by  more  than  ten 
laodhoIderB  praying  for  the  location  of  such 
road  as  was  described  in  the  notices,  and  a 
public  road  was  thereupon  located,  opened, 
tnd  traveled  for  more  than  ten.  years^  held 
a  valid  public  ro^.  Oranam  v.  Ftifnn,  21 
Neb.  229  (31  N.  W.  742). 

44.  (1888.)  Under  the  law  as  It  existed 
In  1881,  the  giving  of  notice  required  by 
Kctlon  18,  chapter  87,  Compiled  Statutee 
1181,  vu  an  essential  prerequisite  to  be 
nm^M  with  before  the  board  could  acquire 
luriadlcUoD  over  the  subject  matter-  of  lo- 
cation or  opening  of  new  road.  Beattjf  v, 
Btethe,  23  Neb.  210  (36  N.  W.  494). 

4S-  (1901.)  The  filing  of  a  peUtion  In 
accordance  with  section  4  of  the  road  law 
(Comp.  Stats.  1899,  ch.  78),  and  the  giving 
of  notice  in  compliance  with  section  18  of 
nid  law,  are  conditions  precedent  to  the 
making  of  an  order  by  the  county  board  ee- 
t«l>llsUng  a  public  road.  LeHeur  v.  Cutter 
dwntt,  tl  Neb.  6W  (85  N.  W.  892). 

4C  (1904.)  A  petition  signed  by  ten 
laadbolders  of  the  vicinity  and  the  posting 
of  notices  are  essential  prerequisites  to  the 
JnriadictloQ  of  a  county  board  in  l^ing  out 
B  hif^no'.  Peterson  v.  Fiaher,  71  Neb.  238 
tMN.T.  660). 

"  Vecflssity'  of  notice  to  owner  who  is 

■I*  a  petitioiwr. 

(1887.)  Petitioner  for  location  of 
pubUe  road  over  his  own  land  is  not  en- 
titled to  notice  of  pendency  of  such  peii- 

Oralum  v,  Flynn,  21  Neb.  229  (31  N. 
V.  742).  ■  ■ 


 SufflclULcy. 

48.  (1877.)  When  the*  inhabitants  of  a 
county  desire  the  opening  of  a  new  road,  or 
the  discontinuance  or  change  of  a  road  here- 
tofore established,  at  least  ten  landholders, 
residents  of  the  county,  must  give  notice, 
that  they  will,  at  a  specified  time,  present  a 
petition  asking  for  the  opening  of  a  new 
road,  or  the  discontinuance  or  change  of  a 
road  heretofore  established.  State,  ex  reU 
Simt,  V.  Otoe  County,  6  Neb.  129. 

49.  (1877.)  Proof  of  posting  the  notices 
for  the  establishment  or  discontinuance  of 
a  highway,  should  be  made  by  affidavit  of 
the  party  who  posted  the  same,  staUng 
when,  where,  and  by  whom  the  notices  were 
posted.  State,  ex  rel.  SUnt,  v.  Otoe  County. 
6  Neb.  129. 

50.  (1878.)  In  an  application  to  the 
board  of  county  commissioners  to  Establish 
a  new  public  road,  the  posting  of  four  notices 
in  the  manner  required  by  the  statute,  and 
the  presentation  of  a  petition  to  the  board 
for  such  road,  signed  by  at  least  ten  land- 
holders, residents  of  the  county,  are  essen- 
tial prerequisites  which  must  be  complied 
with  before  the  board  can  acquire  any  Juris- 
diction over  the  subject-matter  of  the  loca- 
tion and  opening  of  such  new  road.  Doody 
V.  Vaughn,  7  Neb.  28. 

61.  (1888.)  Where  a  notice  was  given  of 
an  application  for  the  opening  of  a  road,  to 
fix  a  time  within  which  objections  to  such 
road  might  be  presented,  the  board  did  not 
acquire  jurisdiction,  in  the  absence  of  an 
appearance  by  the  parties  to  be  affected  by 
the  location  or  opening  of  such  new  road 
Beatty  v.  Seethe.  23  Neb.  210  (36  N.  W.  494). 

62.  (1906.)  The  statutory  provision  thai 
a  petition  for  the  establishment  or  vacation 
of  a  public  road  shall  be  signed  by  at  least 
ten  electors  residing  within  five  miles  of 
the  road  Is  jurisdictional.  Letheman  v. 
Hauser,  77  Neb.  731  (110  N.  W.  745), 

 Notice  by  publication. 

53.  (1892.)  Under  the  statute  the  county 
board,  upon  giving  public  notice  through  the 
newspapers  as  required  by  law,  and  comply- 
ing with  the  law  in  other  respects,  may  lo- 
cale a  valid  public  road  through  the  property 
of  one  or  more  of  the  landowners,  although 
he  has  no  actual  notice  of  the  proceedings 
while  they  are  pending.  Patcnee  County  v. 
Storm,  34  Neb.  735  (52  N.  W.  696). 

64.  (1892.)  Notice  in  a  newspaper  is 
constructive  only,  and  while  it  is  sufficient 
to  give  the  county  board  jurisdiction,  it  can- 
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not  deprive  the  landowner  whose  property 
has  been  taken*  and  who  had  no  actual 
notice  of  the  proceedings  to  locate  the  road 
until  after  the  time  advertised  for  fllins 
claims  for  damages  had  expired,  from  re- 
covering compensation  within  a  reasonable 
time  after  he  has  such  actual  notice  of  the 
actual  appropriation  of  the  property.  Pawnee 
County  V.  Storing,  34  Neb.  735  (52  N.  W. 
696). 

CommiMioneTs  for  astabUsliment. 

55.  (1888.)  Where  a  petition  for  the 
establishment  of  a  public  road  Is  presented 
to  the  county  clerk,  under  the  provisions  of 
chapter  78,  Compiled  Statutes  of  1887,  by 
a  greater  number  of  signers  than  is  required 
by  law,  and  which  petition  is  accompanied 
by  an  affidavit  of  one  of  such  signers  that 
all  of  the  signers  are  electors  of  the  county 
in  which  the  establishment  of  the  road  is 
desired,  and  that  they  reside  within  five 
miles  of  the  proposed  road;  the  petition  also 
being  accompanied  with  a  deposit  of  money 
for  the  purpose  of  defraying  the  expenses, 
in  case  the  road  should  not  be  established, 
the  county  clerk  will  have  jurisdiction 
to  appoint  a  commissioner,  as  provided  for 
by  section  6  of  said  chapter,  to  view  the  pro- 
posed road.  Howard  v.  Dakota  County,  25 
Neb.  229  (41  N.  W.  186);  Shull  v.  Dakota 
County,  25  Neb.  234. 

56.  (1906.)  The  facts  essential  to  the 
jurisdiction  of  a  county  board  to  establish 
or  vacate  a  road  must  affirmatively  api»ear 
on  the  record  of  the  proceedings.  Letherman 
V.  Hauser,  77  Neb.  731  (110  N.  W.  745). 

 Report  of. 

57.  (1907.)  An  irregularity  in  the  report 
of  a  road  commissioner,  such  as  an  indefinite 
description,  is  waived  by  the  filing  of  a  claim 
for  damages  on  account  of  the  establishment 
of  such  road.  Hoye  v.  Diehta,  78  Neb.  77 
(110  N.  W.  114). 

58.  (1907.)  A  commissioner  appointed 
to  examine  into  the  expediency  of  a  proposed 
road  should,  upon  recommending  its  estab- 
lishment, cause  it  to  be  surveyed  and  plainly 
marked.  If  the  precise  location  cannot  other- 
wise be  given.  Hoye  v.  Diehla,  78  Neb.  77 
(110  N.  W.  714). 

Discretion  of  commissioners. 

59.  (1894.)  The  only  limitation  upon  the 
discretion  of  the  board  In  the  location  of  a 
highway  Is  the  fundamental  one  of  compen- 
sation for  private  property  taken  or  dam- 
aged. Rose  V.  Washington  County,  42  Neb. 
1  (60  N.  W.  352). 


Method  of  locating  by  county  commis- 
sioners. 

60.  ( 1879. )  County  commissioners  can 
only  locate  public  roads  and  erect  bridges 
thereon  in  the  manner  provided  by  law.  Mc- 
Cann  v.  Otoe  County,  9  Neb.  324  (2  N.  W. 
707). 

Location  of  hlghwcy  as  between  adjoining 
owners. 

61.  (1903.)  A.  road  was  ordered  by  the 
authorities  of  Nance  county  along  a  ''halt 
section  line."  In  a  contest  over  the  loca- 
tion of  such  line  between  the  owners  of 
premises  on  opposite  sides  thereof,  In  which 
contest  the  county  is  not  Interested,  held 
that  the  line  of  a  division  fence  Jointly  built 
between  the  holdings  of  the  contending 
parties,  to  which  each  party  had  occupied, 
and  maintained  possession  for  more  than  ten 
years,  was  rightly  adopted  by  the  trial  court 
as  the  "half  section  line"  within  the  mean- 
ing of  the  proceedings  locating  such  road. 
Nance  County  v.  Russell,  6  Unof.  97  (97 
N.  W.  320). 

Exemption  of  particular  kinds  of  property. 

62.  (1893.)  The  provision  of  section  7. 
chapter  78,  Compiled  Statutes,  that  roads 
must  not  be  established  through  any  burying 
ground,  or  any  garden,  orchard,  or  orna- 
mental ground,  etc..  without- the  consent  ol 
the  owner,  applies  only  to  roads  establishec? 
under  the  general  provisions  of  the  road  law. 
Howard  V.  Broum,  37  Neb.  902  (56  N.  W. 
713). 

Validity  of  proceeding  to  locate. 

63.  (1888.)  Jurladlctio^  of  the  county 
co-^missloners  to  locate  a  public  road  having 
been  shown,  all  subsequent  proceedings  will 
be  liberally  construed,  and  a  substantial 
compliance  with  the  statute  will  be  held  suf- 
ficient Howard  V.  Dakota  County.  25  Neb. 
229  <41  N.  W.  185);  Shutl  v.  Dakota  County. 
25  Neb.  234. 

64.  (1904.)  It  Is  the  rule  In  this  state 
that  when  jurisdiction  to  locate  a  road  has 
been  clearly  established,  all  subsequent  pro- 
ceedings will  be  liberally  construed,  and  a 
substantial  compliance  with  the  statutes  will 
be  sulfflcient.  Sanford  v.  County  CommiS' 
sioners  of  Webster  County,  6  Unof.  364  (98 
N.  W.  822). 

Opening  roads  on  section  line*. 

Damages  for  opening  roads  on  section 
line,  see  post,  S  103. 

In  general. 

65.  (1889.)  The  matter  of  opening  a  sec- 
tion line  road'  is  discretionary  with  the  vari- 
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OQS  county  boards.  HcKair  v.  State,  ex  rel. 
Pfncen,  26  Neb.  257  (41  N.  W.  1099). 

66.  (1893.)  The  establishment  of  section 
line  roads  1b  governed  by  the  special  pro- 
visions of  section  46  of  the  road  law,  by 

which  all  section  lines  are  declared  to  be 
pabllc  roads,  and  may  be  opened  as  such 
wheoever,  In  the  judgment  of  the  county 
boards,  the  public  Interest  demands.  Sow 
ard  V.  Brmcn,  37  Neb.  902  (56  N.  W.  713). 

67.  (1896.)  Under  the  present  law 
(C!omp.  Stats.,  ch.  78;  session  laws  1879,  p. 
120),  all  section  Hues  are  declared  to  be 
public  roads,  bat  tbey  cannot  be  opened  as 
nch,  nor  can  lands  be  appropriated  there- 
for, until  the  steps  provided  by  statute  bare 
been  taken  for  opening  sucb  roads  and  ascer* 
talning  the  damages.  Senry  v.  Wardt  49 
Neb.  392  (68  N.  W.  618). 

68.  (1896.)  The  operation  of  the  act  of 
1873,  naklng  section  lines  in  certain  counties 
pabllc  hl^ways.  was  so  far  modifled  by  the 
act  of  1879  that  section  lines  not  used  as 
roads  for  five  years  before  the  i>a88age  of 
the  latter  act  cannot  be  opened  as  such  with- 
oat  complying  with  the  requirements  of  the 
act  of  1879.  ffenry  v.  Ward,  49  Neb.  892  (68 
N.  W.  518). 

69.  (1898.)  The  propriety  or  necessity 
of  opeolng  and  working  a  section-line  road 
le  committed  to  the  discretion  of  the  county 
board,  and  Its  decision  Is  not  subject  to  re- 
Ttsw.  Howard  v.  Board  of  Sttpervitora  of 
Cloy  County,  54  Neb.  443  (  74  N.  W.  963). 

70.  (1899.)  By  section  46,  chapter  78, 
(Compiled  Statutes  1897,  all  section  lines  are 
declared  to  be  public  roads,  and  the  county 
board  of  each  county,  acting  within  its  Jur- 
Miction,  nu^,  whenever  the  public  good  re- 
quires it,  open  such  roads  to  travel  and 
eanse  obstructions  thereon  to  be  removed. 
Demary  v.  Carlaon,  68  Neb.  646  (78  N.  W, 
1066). 

~~  'fltatatory  provlsims. 

71.  (1898.)  Section  46,  chapter  78,  Com- 
piled Statutes,  declaring  section  lines  to  be 
roads,  is  embraced  within  the  title  of  the  act 
of  wbicb  it  forms  a  part,  and  is  valid,  al- 
tbouA  MA  section  may  operate  incidentally 
to  modify  other  laws.  Howard  v.  £oard  of 
Supentton  of  day  County,  64  Neb.  443  (74 
N.  W.  95S). 

—  Kecessity  of  petition. 
As  to  roads  In  general,  see  ante,  f8  40-46. 

72.  (1S86.)  Under  section  46,  chapter  78, 
Compiled  Statutes,  it  is  discretionary  with 


the  county  board  to  open  a  section  line  road 
regardless  of  whether  a  petition  for  the 
same  has  been  filed.  Throckmorton  v.  State, 
ex  rel.  Beilman,  20  Neb.  647  (31  N.  W.  232). 

73.  (1896.)  No  petition  is  necessary  to 
confer  power  upon  a  county  board  to  open 
a  section  line  road.  Barry  v.  DelougKrey,  47 
Neb.  354  (66  N.  W.  410). 

74.  (1894.)  A  petition  Is  not  essential 
to  confer  Jurisdiction  upon  the  county  board 
to  open  section  line  roads  under  section  46, 
chapter  78,  Compiled  SUtutes.  Rote  v. 
WasMnifUm  County,  42  Neb.  1  (60  N.  W. 
352). 

75.  (1896.)  The  county  Iraard  may, 
without  petition  or  notice,  make  a  prelimin- 
ary order  establishing  a  section  line  road, 
or  declaring  that  It  shall  be  opened;  but 
before  it  can  t>e  actually  opened  there  must 
be  proceedings  upon  proper  notice  to  ascer- 
tain damages.  Barry  v.  DeVoughrey,  47  Neb. 
364  (66  N.  W.  410). 

76.  (1896.)  A  petlUon  is  not  essential 
to  confer  jurisdiction  upon  a  county  board  to 
open  section  line  roads  under  section  46, 
chapter  78,  Compiled  Statutes.  The  only 
limitation  upon  the  discretion  of  the  board 
in  that  respect  la  the  fundamental  one  of 
compensation  for  private  property  taken  or 
damaged.  Oyler  v.  Rot9,  48  Neb.  211  (66 
N.  W.  1099). 

Digsrent  roads  in  one  proeeedlnf. 

77.  (1896.)  The  county  board  may  in 
one  proceeding  open  roads  on  different  sec- 
tion lines,  provided  they  connect  with  one 
another  and  form  a  single  scheme  of  high- 
way improvnnent  Wbetlter  the  opening  of 
disconnected  roads  nuiy  be  embraced  in  a 
single  proceeding^  ^iwre.  Barry  v,  Delough- 
rey,  47  Neb.  364  (66  N.  W.  410). 

— —   Becord  of  proeeedings. 

78.  (1896.)   To  authorize  the  opening  of 

a  section  line  road  a  finding  that  the  public 
good  requires  it  need  not  be  made  of  record 
by  the  county  board.  Barry  v.  Deloughray, 
47  Neb.  354  (66  N.  W.  410). 

79.  (1896.)  An  order  of  a  board  of  super- 
visors Instructing  the  county  clerk  to  cause 
a  section  line  road  to  be  resurveyed  and  to 
enter  such  survey  when  made  of  record  Is 
not  an  order  for  the  opening  of  such  section 
line  road  within  the  mraning  of  section  46, 
chapter  78,  Compiled  Statutes.  Oyler  v. 
Ross,  48  Neb.  211  (66  N.  W.  1099). 

80.  (1898.)  A  resolution  adopted  by  a 
board  of  county  commissioners  purporting 
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to  establish  a  section  line  road,  within  the 
county  tor  which  they  are  acting,  is  Tftlld 
as  a  praliminary  order;  but  before  such  road 
can  be  actually  opened  there  must  be  a  pro- 
ceeding upon  proper  notice  to  ascertain 
damages.  Lewis  v.  Oiijf  of  Lincoln,  65  Neb. 
1  (76  N.  W.  164). 

Enjoining  opening  of  road. 

81.  (1884.)  Where  a  public  road  has 
been  duly  laid  out,  a  claim  for  damages 
made  by  a  landowner  and  aIlowed,'and  no 
appeal  taken,  a  court  of  equity  will  not  en- 
Join  the  opening  of  the  road  upon  the 
ground  that  the  damages  allowed  such  land- 
owner were  inadequate.  Hopkina  v.  Keller, 
16  Neb.  569  (20  N.  W.  874). 

88.  (1894.)  The  owner  of  property  may 
«nJoin  the  county  commissioners  from  li^ 
Ing  out  a  private  road  across  his  land  under 
an  unconstitutional  statute,  since  he  has  no 
adequate  remedy  at  law.  Wetton  v.  Dickaon, 
Zi  Neb.  767  (57  N.  W.  669;  41  Am.  St  Rep. 
771;  22  U  R.  496). 

83.  (1901.)  When  a  board  of  county 
GommlBBloners  have  established  a  section 
line  road  and  have  made  an  award  to  the 
claimants  for  damages  by  reason  of  the 
opening  of  tnet  road,  and  the  amount  so 
Awarded  has  been  paid  by  the  petitioners 
into  tbe  road  fund  of  the  district  in  which 
sucb  highway  is  located,  and  such  sum  bas 
been  tendered  to  the  claimants,  and  the 
claimants  have  refused  to  accept  such  dam- 
ages and  hare  appealed  from  the  award  so 
made,  injunction  will  not  lie  at  the  salt  of 
such  claimants  to  restrain  the  opening  of 
such  road.  Ltonberger  v.  P«Ito»,  6S  Neb. 
m  (86  N.  W.  1067). 

84.  (1907.)  An  Injunction  cannot  be 
maintained  to  prevent  the  establishment  of 
a  hlifhway  1^  tme  who  bas  filed  a  claim  for 
damages  on  account  of  the  establishment 
thereoL  Beye  v.  DiehU,  78  Nebw  77  (110  N. 
W.  714). 

 ParUss. 

86.  (18M.)  A  county  board  is  not  a 
proper  party  defendant  in  an  action  by  a 
landowner  to  enjoin  the  opening  of  a  high- 
way across  his  premises.  Hodgee  v.  Board 
of  Supervieore  of  Setoard  County,  49  Neb. 
666  (68  N.  W.  1027). 

Estoppel  to  deny  establishment. 

86.  (1884.)  When  a  county  road  is  estab. 
lisbed  by  the  proper  tribunal  under  the 
forms  of  law  and  the  road  Is  declared  duly 
established,  and  a  landowner  over  whom 


land  tbe  road  Is  located  presents  bis  claim 
tor  damagei,  prosecutes  It  to  a  final  hear- 
ing and  axHwpts  and  receives  tbe  compensa^ 
tlon  awarded  him  in  full  of  such  damages, 
he  la  thereby  estopped  to  deny  the  due  es- 
tablishment of  tbe  road.  O'Dea  v.  State,  16 
Neb.  241  (20  N.  W.  299). 

87.  (1903.)  A  person  Is  not  estopped  to 
deny  tbe  existence  of  a  lawful  public  road  by 
the  fact  that  he  demanded  damages  on  ae> 
count  of  the  taking  of  bis  land  therefor, 
which  demand  was  wholly  ignored  by  tbe 
public  board  authorised  by  law  to  ascertain 
sucb  damages.  Langan  v.  Wkaleih  67  Neb. 
299  (93  N.  W.  893). 

Damages  from  location  ot  hlgbway. 
See,  also,  Bminmt  Domain,  ||  44-187. 

Liability  of  county  fn  generaL 

88.  (1691.)  Where  tbe  county  board  ap- 
propriates a  private  bridge  and  locntes  a 
road  over  It  upon  petition  duly  signed,  the 
county  Is  liable  to  the  owner  for  compensa- 
tion. Blaine  County  v.  Breweter,  81  Ncft». 
264  (49  N.  W.  183). 

89.  (1896.)  (3ounttes  exercising  tba 
riiftt  of  eminent  domain  are  liable  for  dant- 
age  therefor.  Hodget  v.  Board  of  Super' 
vieors  of  Seward  Oounty,  49  Neb.  666  (68  N. 
W.  1027). 

90.  (1897.)  Altbongh  an  action  tor  tort 
does  not  lie  against  a  county,  in  tbe  ab- 
sence of  a  statute  antborlzlng  It,  yet  sines 
section  21,  article  I,  constitution,  provides 
that  property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation,  an  ac- 
tion will  lie  against  a  county,  by  a  property 
owner,  a  portion  ot  whose  pn^iwrty  to  ap* 
propriated  and  the  balance  Injured  by  tha 
grading  of  a  highway.  DougJae  OautUy  «. 
Taylor,  50  Neb.  636  (70  N.  W.  27). 

 Waiver  o*  claim  for, 

91.  (1890.)  Where  a  landowner  files  a 
claim  tor  damages  caused  by  the  location  of 
a  public  road  over  his  land,  he  thereby 
waives  all  objections  on  tbe  ground  of  Irreg- 
ularities in  locatli^  the  road.  Davit  v. 
Boone  County,  28  Neb.  887  (46  N.  W.  149). 

92.  (1903.)  The  tact  that  the  person 
who  owned  the  land  when  the  resolution 
was  adopted  by  a  board  of  county  commis- 
sioners establishing  a  highway,  without 
proper  notice,  asked  leave  to  present  a  claim 
for  damages,  which  request  was  refused  by 
tbe  board,  and  an  attempted  appeal  from 
sucb  refusal  bas  been  dismissed,  Is  no  de- 
fense to  an  action,  by  tbe  owner  of  the  land 
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It  the  time  the  road  was  actually  opened, 
to  recover  bis  damages  therefor.  Bogaett  v. 
fforlm  County,  4  UDof.  310  (97  N.  W.  316). 

93.  (1904.)  Where  one  flies  a  claim  for 
damages  caused  by  the  location  of  a  public 
road,  and  accepts  the  allowance  made  him 
I9  the  county  board,  he  cannot  thereafter 
nttlntain  an  action  against  the  county  for 
duBRges  caused  by  opening  sach  road,  ud-  . 
less  the  same  be  negligently  and  unskill- 
(nlly  constructed  and  maintained.  Stoeker 
V.  yenaka  County,  72  Neb.  256  (100  N.  W. 
3M). 

 Withdrawal  of  waivers. 

94.  (1905.)  A  landowner  who  has  united 
In  a  petitiOQ  for  the  establishment  of  a  pub- 
lic road,  expressly  waiving  compensation  tor 
damages  arising  therefrom,  may  withdraw 
aach  walrer  by  filing  a  elalm  for  compensa- 
tlmi  before  the  establishment  of  the  road. 
iiUey  V.  Burt  County,  73  Neb.  169  (102  N. 
W.  272). 

— Sements  and  measure  of  dami^e. 

95.  (1874.)   The  measure  of  damages  to 

be  awarded  a  landowner,  on  account  of  the 
location  of  a  public  hlgbw^  through  his 
land,  is  tbe  fair  market  value  of  the  land 
aetoally  taken,  while  special  benefits  may 
be  aet  off  against  incidental  damages  to  the 
Tealdoe  of  tiie  tract  WogMr  v.  Qngt  aounty. 
?  Neb,  237. 

96.  (1883.)  Where  a  railroad  Is  built 
Dpon  a  pDblic  road  the  owner  of  the  land  is 
•DtitM  to  recover  the  damages  to  hia  land 
br  reason  of  the  additional  burden  placed 
thersnt  1^  the  appropriation  of  the  road  to 
tbe  use  of  the  railway  company.  Hasffn^s 
i  0. 1.  R.  Co.  V.  IngaUt,  16  Neb.  123  (16  N. 
W.  762). 

S7.  (1886.)  The  Jury  should  be  In- 
itmcted  as  to  what  constitutes  the  proper 
demotta  of  damage,  and  an  instmctlon  that 
the  fny  should  allow  the  land  owner  "any 
IsddniU]  damages  sustained  by  reason  of 
tbe  location  of  the  road,"  etc.,  without  stat- 
In;  vhit  constitutes  Incidental  damages,  is 
Uible  to  mislead  the  jury,  and  erroneous. 
OtM  County  v.  Htye,  19  Neb.  289  (27  N.  W. 
146). 

98.  (1886.)  Where  a  public  road  is  lo- 
cited  alongside  of  a  railway  previously 
constructed  and  in  operation,  the  Jury  In 
Awarding  danutges  to  the  landowner  for 
nch  public  road  cannot  consider  as  an  ele- 
ment of  dami^  the  tact  that  teams  passing 
ilmg  such  road  might  be  frightened  by  the 
(tra  and  ran  away,  and  injure  this  land- 
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owner's  fences  or  crops.  Oioe  County  v. 
Heye,  19  Neb.  289  (27  N.  W.  146). 

99.  (1897.)  Although  an  action  for  tort 
does  not  He  against  a  county,  in  the  absence 
of  a  statute  authorizing  It,  yet  since  section 
21,  article  I,  constitution,  provides  that 
property  shall  not  be  taken  or  damaged  for 
public  use  without  comi>ensation,  an  action 
will  lie  against  a  county,  by  a  property 
owner,  a  portion  of  whose  property  is  ap- 
propriated and  the  balance  injured  by  the 
grading  of  a  highway.  DougUu  County  v. 
Taylor,  50  Neb.  535  (70  N.  W.  27). 

100.  (1904.)  The  provisions  of  section 
21,  article  I  of  the  constttution,  allow  a  per- 
son whose  property  has  been  taken  for  a 
highway,  not  only  the  feir  market  value  of 
tbe  land  actually  taken,  but  also  such  ad- 
ditional damages  as  accrue  to  the  remainder 
of  the  tract  by  reason  of  the  opening  of  the 
road.  Scace  v.  Wayne  County,  72  Neb.  162 
(100  N.  W.  149). 

101.  (1904,)  Where  a  highway  is  laid 
out  by  which  a  tract  of  land  is  divided  Into 
two  parts,  the  depreciation  in  value,  tf  any, 
of  the  entire  tract,  after  deducting  any 
special  benefits  which  may  accrue  by  reason 
of  the  opening  of  the  road,  is  a  proper  ele- 
ment of  damage.  Bcaoe  v.  Wayne  County, 
72  Neb.  162  (100  N.  W.  149), 

102.  (1906.)  Compensatory  damages  should 
be  allowed  for  the  land  taken  from  the 
right  of  way  for  a  public  road.  Mittourt 
P.  R.  Co.  V.  Catt  County,  76  Neb.  396  (lOT 
N.  W.  773). 

 Ss  mages  for  opening  seetiou  line. 

103.  (1904.)  The  rights  of  the  owner  ot 
land  over  which  a  section  line  extends  are 
the  same,  with  reference  to  the  assessment 
of  damages  for  the  location  of  a  highway 
thereon,  as  those  of  the  owners  of  other 
real  estate.  The  statute  making  all  section 
lines  public  roads  merely  dispenses  with 
the  necessity  of  a  petition  and  other  formal 
proceedings  befora  the  county  board  la  au- 
thorized to  open  the  road.  Scace  v.  Wayne 
County,  72  Neb.  162  (100  N.  W.  149). 

Sidewalks  as  additional  burdens. 

104.  (1907.)  The  owner  of  the  fee  can- 
not complain  that  a  sidewalk  is  being  con- 
structed along  a  pnblic  road  by  private  par- 
ties, where  permission  to  build  the  walk 
has  been  granted  by  the  board  of  county 
commissioners.  Hitchcock  v.  Zink,  80  Neb. 
29  (113  N.  W.  795). 

106.  (1907.)  A  sidewalk  constructed  out- 
side the  traveled  way  for  teams,  but  within 
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the  boundaries  of  the  road,  does  not  con- 
stitute an  additional  burden  added  to  the 
easement  liossessed  by  the  public  In  the 
land  over  which  th»  road  posses.  Hitch- 
cock «.  Ztnk,  80  Neb.  28  (113  N.  W.  79$). 

— — Time  of  accrual  of  claim. 

106.  (190S.)  Damages  for  lands  appro- 
priated for  a  hlghwajr  accrue  at  the  date  of 
the  condemnation  proceedings,  without  re- 
gard to  the  time  when  the  road  Is  actually 
opened.  Hogsett  v.  Harlan  <7o«nty,  4  Unof. 
309  (»3  N.  W.  1001). 

107.  (190S.)  The  right  to  recover  dam- 
ages for  the  appropriation  of  lands  for  a 
highway  accrues  at  the  time  the  road  Is 
actually  opened.  Hogaett  v.  HarUm  Oounty, 
4  Unof.  310  (97  N.  W.  316). 

108.  (1903.)  Where  a  resolutioii  la 
adopted  by  a  board  of  county  commlsBlOBers 
or  superviaois  preparatory  to  eBtablisbing 
a  road  within  a  county  for  which  they  are 
acting,  either  without  Jurisdiction  or  with- 
out havlBg  proceeded  upon  prefer  notice  to 
ascertain  the  damages  to  property  owners 
caused  thmby,  and  without  having  paid 
such  damages  or  made  suitable  provision 
for  their  payment,  the  appropriation  does 
not  take  place  until  the  road  Is  actually 
opened  for  public  use,  and  hence  the  right 
to  recover  the  damages  accrues  to  the  per- 
son who  owns  the  land  when  the  road  is 
actually  opened.  Sogaett  v.  SarJan  Oount$, 
4  Unof.  310  (97  N.  W.  316). 

 Ascertainment  of,  as  prerequisite  to 

taking  land. 

109.  (1896.)  The  proceedings  by  which 
a  highway  Is  opened  call  for  settlement  and 
payment  of  all  daro^es  which  may  arise 
from  the  proper  construction  and  mainte- 
nance of  the  highway.  Churchill  v.  Beethe, 
48  Neb.  87  (66  N.  W.  992;  36  L.  R.  A.  442). 

110.  (1896.)  In  this  state,  private  prop- 
erty cannot  be  taken  or  damaged  for  public 
use  without  compensation  therefor,  and  this 
mie  applies  to  municipalities  and  counties 
exercising  the  right  of  eminent  domain. 
Hodgea  v.  Board  of  Superviaora  of  Seward 
county,  49  Neb.  666  (68  N.  W.  1027). 

111.  (1896.)  An  acUon  will  lie  at  the 
suit  of  a  landowner  to  enjoin  the  opening 
of  a  public  road  across  his  premises,  where 
the  damages  resulting  from  the  appropria- 
tion have  not  been  ascertained,  and  no  pro- 
vision has  been  made  for  the  payment 
thereof.  Hodget  v.  Board  of  Superviaora  of 
ftcwara  county,  49  Neb.  666  (68  N.  W. 
1027). 


112.  (1901.)  Before  a  secUon  line  road 
can  be  opened  and  worked,  the  damages  suf- 
fered by  the  owners  whose  lands  are  taken 
must  be  ascertained  and  paid.  Chicago,  B. 
^  Q.  R.  Co.  V.  DougUu  Oountifj  1  Unof.  247 
(96  N.  W.  339). 

113.  (1903.)  Section  21  of  article  I  of  the 
constitution  provides  that  private  property 
cabnot  be  taken  or  damaged  for  public  use 
without  Just  eompenaatlon.  Therefore  a 
landowner  cannot  be  required  to  surrender 
his  land  for  a  public  road  until  his  damages 
are  first  ascertained,  and  either  paid  or 
proper  provision  made  for  their  payment 
Hogaett  v.  Harlan  County,  4  Unof.  310  (97 
N.  W.  316). 

114.  (1904.)  The  owner  of  laml  attempted 
to-be  taken  for  a  public  road  may  enjoin  the 
use  of  the  same  foV  such  purpose  until  his 
damagea  for  the  taking  have  bem  ascer- 
tained and  paid,  or  provision  made  for  their 
payment,  provided  such  injunction  is  sought 
befor«  the  public  have  acquired  a  prescrip- 
ttve  right  to  the  land  taken.  Kime  v.  Can 
County,  71  Neb.  677  (99  N.  W.  646). 

■■■  Apptaiaemmt. 

US.  (1902.)  A  landowner  ftled  a  claim 
for  damages  for  land  proiMwed  to  l»e  taken 
for  a  public  highway.  Instead  of  having  his 
damages  appraised  by  three  dislntereated 
electors  appointed  by  the  clerk,  the  matter 
was  referred  to  the  bridge  committee  of  the 
board  of  supervisors,  and  this  committee 
awarded  him  $76.  Held,  That  In  the  exer- 
cise of  the  right  of  eminent  domain  the 
statute  should  tte  strictly  followed,  and  that 
the  appraisement  of  damages  by  a  commit- 
tee of  the  l>oard  which  was  to  settle  and  de- 
termine the  amount  to  be  allowed  was  such 
a  departure  from  the  method  of  ascertaining 
the  plantlft's  damage  as  to  invalidate  the 
proceedings.  Nelson  v.  Hartan  Countjf,  » 
Unof.  537  (89  N.  W.  458). 

—  Evidence. 

116.  (1901.)  In  an  action  to  recover  dam- 
ages resulting  from  the  location  of  a  public 
road,  the  burden  is  on  the  plaintiff  to  show 
that  his  land  has  been  regularly  condemned, 
or  ,at  least  that  it  has  been  pbysically  ap- 
propriated to  the  use  of  the  public  by  the 
county  authorities.  Lesieur  v.  Cuater  County, 
61  Neb.  612  (85  N.  W.  892). 

117.  (1902.)  Where  the  record  shows 
that  a  claim  by  a  landowner  for  damages 
for  land  taken  In  laying  out  a  road  was  re- 
jected and  at  the  same  time  the  sum  claimed 
was  appropriated  to  improving  the  road. 
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piTOl  evidence  la  ftdmlsslble  to  prove  an 
igreement  to  releue  the  claim  in  oonsidera- 
tlon  of  the  axtproprlatkm  and  Improvements. 
Welch  V.  Tfppery,  66  Neb.  604  (92  N.  W. 

582). 

Witneraea. 

118.  (18&7.)  In  a  suit  by  a  landowner 
against  a  county  to  recovep  damages  which 
be  alleged  he  had  snstained  by  reason  of 
the  aivroprlatlon  of  a  part  of  hie  land 
towards  the  cmutruetlon  of  a  public  high- 
way, a  snpervlsor  of  such  county,  who  par- 
ticipated  In  the  location  of  such  highway, 
and  in  passing  upon  the  claim  filed  by  the 
landowner  against  the  county  for  damages, 
is  a  competent  witness  In  behalf  of  the 
ooonty.  Lane  v.  Harlan  County,  51  Neb.  641 
(71  N.  W,  SOS). 

—^—Payment  of  dama^  by  agreement  to 

improve. 

119.  (1902.)  An  agreement  duly  carried 
OQt  tbat  the  county  shall  expend  a  stipu- 
lated sam  in  improving  a  road  at  the  clalm- 
aot's  reqaest  and  for  hts  benefit  In  lieu  of 
danagei,  constitutes  due  eompoiBatlon  tor 
land  takm  In  laying  ont  the  road.  Welch 
«.  Tipper^,  66  Neb.  604  (M  N.  W.  682). 

 Funds  subject  to  payment  of. 

120.  (1894.)  The  damages  to  owners  of 
land  assessed  In  establishing  public  roads, 
whether  the  county  is  under  township  gov- 
ernment or  the  commissioner  system,  can- 
not lawfully  be  paid  from  the  general  fund 
<rf  the  oonnty,  but  should  be  paid  out  of  the 
road  fund  belonging  to  the  road  district  In 
which  the  land  taken  for  the  highway  is  alt- 
nated.  Ackerman  v.  THwnmel,  40  Neb.  95 
(58  N.  W.  738). 

121.  (1895.)  The  damages  sustained  by 
the  landowner  by  reason  of  the  location  of  a 
pnbUc  highway  cannot  be  paid  out  of  the 
coanty  road  fund,  but  must  be  paid  out  of 
moneys  In  the  road  fund  of  the  road  district 
in  which  the  land  taken  for  the  highway  is 
situated.  Palmer  v.  Fance,  44  Neb.  348  (62 
N.  W.  857). 

Becord  of  proceedings. 

122.  (1890.)  The  proceedings  had  under 
a  statute  to  create  a  highway  should  be  so 
definite  and  certain  that  a  competent  sur- 
njoT  could  with  the  record  before  him 
point  out  its  location.  Warren  v.  Brown,  81 
Neb.  8  (47  N.  W.  633). 

123.  (1902.)  All  orders  made  and  pro- 
ceedings had  by  a  county  board  in  the  es- 


tablishment of  a  road  are  required  to  be 
recorded;  hence,  on  error  from  an  order  es- 
tablishing a  road,  such  proceedings  can  be 

shown  only  by  a  duly  certified  transcript  of 
the  road-record  and  a  properly  settled  bill  of 
exceptions  containing  such  matters  consid- 
ered by  the  board  as  were  not  to  be  re- 
corded. Brabham  v.  Cutter  Countj/,  8  Unof. 
801  (92  N.  W.  989). 

124.  (1902.)  It  is  not  necessary  to  enter 
upbn  the  record  an  express  finding  that  the 
public  good  requires  the  road  to  be  opened. 
Brabham  v.  Custer  County,  3  Unof.  801  (92 
N.  W.  989). 

Appeal  and  error. 

126.  (1873.)  Steps  taken  by  filing  an  ap- 
peal bond  to  obtain  a  review  of  an  award 
made  by  appraisers,  of  damages  on  account 
of  the  laying  out  <tf  a  public  highway,  is  a 
proceeding  In  an  action,  and  clearly  within 
the  statutory  meaning  of  that  term;  and  If 
such  bond  be  found  to  be  defective  it  may 
1)0  amended  In  the  appellate  court,  by  con- 
sent of  sureties,  or  a  new  Iwnd  may  be  filed. 
O'Dea  V.  Washington  County,  3  Neb.  118. 

126.  (1890.)  Where  objections  to  the  lo- 
cation of  a  public  road  were  filed  by  a  land- 
owner with  the  board  of  county  commission- 
ers and  by  such  board  overruled,  and  the 
case  taken  on  error  to  the  district  court  and 
from  there,  on  the  affirmance  of  the  order, 
to  the  supreme  court,  only  the  objections 
made  before  the  commissioners  will  be  con- 
sidered; the  question  being  whether  or  not 
they  erred.  Davia  v.  Boone  County,  28  Neb. 
837  (46  N.  W.  249). 

127.  (1904.)  If  the  public  has  acquired 
no  right  by  prescription  or  dedication  to  a 
way  across  the  land  of  an  Individual,  the 
court  may  examine  the  proceedings  by  which 
it  was  attempted  to  lay  out  a  highway  across 
the  same,  to  ascertain  whether  or  not  the 
county  board  had  Jurisdiction  to  act,  and 
the  lapse  of  time  alone  will  not  supply  a 
Jurisdictional  defect  in  the  proceedings. 
Peterson  v.  Fiaher,  71  Neb.  238  (98  N  W 
660). 

128.  (1904.)  When,  in  a  proceeding  to 
establish  a  county  road,  the  county  board 
merely  ascertains  the  amount  of  damages  to 
be  Indicted  thereby  upon  a  given  tract  of 
land,  but  expressly  declines  to  determine 
whether  the  claimant  Is  the  owner  of  the 
land  or  entitled  to  them,  its  order  is  not 
final  or  appealable.  Jones  v.  Daul,  5  Unof 
236  (97  N.  W.  1029). 
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C.  Vacating  and  Abandonment. 

Procedure  to  vacate. 

129.  (1889.)  The  order  of  the  county 
board  declaring  a  section  line  to  be  a  public 
highway,  or  establishing  a  line  of  road 

thereon  and  ordering  it  to  be  opened  by  sur- 
vey by  the  county  surveyor,  is  an  establish- 
ment of  a  public  highway  on  such  line  which 
can  only  be  vacated  by  pursuing  the  course 
designated  in  said  chapter.  McKair  v.  State, 
ex  rel.  Powers,  26  Neb.  257  (41  N.  W.  1099). 

lUght  to  vacate  without  proceedings  there- 
for. 

130.  (1889.)  An  order  of  a  county  board 
afterwards  made  declaring  a  highway  "no 
road,"  for  the  reason  that  the  public  good 
does  not  justify  the  expense,  without  any 
proceedings,  by  petition  or  otherwise,  by 
which  they  could  obtain  Jurisdiction,  is  void. 
McNair  v.  State,  ex  rel.  Powert,  26  Neb.  267 
(41  N.  "W.  1099). 

Vacating  for  nonuser. 

131.  (1884.)  By  section  3  of  chapter  58, 
Compiled  Statutes,  a  public  road  Is  deemed 
racated  If  not  used  within  five  years.  But 
the  alnndonment  by  th«  public  must  be  com- 
plete and  entire  in  order  to  work  a  vacation. 
O'Dea  V.  State,  16  Neb.  241  (20  N.  W.  299). 

132.  (1900.)  The  proviso  of  section  3. 
chapter  78,  Compiled  Statutes  1899,  "That  all 
roads  that  have  not  been  used  within  five 
years  shall  be  deemed  vacated,"  applies  only 
to  roads  which  have  been  entirely  aban- 
doned. It  does  not  apply  to  the  unused  parts 
of  a  road  lying  on  either  side  of  the  line  of 
travel.  Kmeger  v.  Jenkins,  59  Neb.  641  (81 
N.  W.  844). 

133.  (19(H.)  The  failure,  for  more  than 
Ave  years,  to  use  between  two  and  three 
miles  of  a  public  road,  originally  laid  out  a 
distance  of  about  thirty  miles,  which  failure 
wss  not  caused  by  natural  obstacles,  will 
have  the  effect  to  vacate  such  unused  por- 
tion. Vev>»ome  n.  Wolfccr,  1  Unof.  587  (96 
N.  W..772). 

134.  (1903.)  Where  a  public  road  was 
surveyed  and  located  In  1869,  but  there  was 
never  any  public  travel  along  or  upon  the 
line  of  the  survey,  the  road  was  vacated  by 
the  provisions  of  section  3,  chapter  76,  of  the 
Compiled  Statutes.  OehHe  v,  Fvhrman,  68 
Neb.  326  (94  N.  W.  133). 

135.  (1903.)  The  proviso  in  section  3, 
chapter  78,  Compiled  Statutes,  "that  all 
roads  that  have  not  been  used  within  Ave 
years  shall  be  deemed  vacated,"  was  .In- 
tended to  apply  exclusively  to  roads  that  had 


not  been  used  within  five  years  before  the 
enactment  of  such  section.  "Williama  v. 
Smith,  68  Neb.  329  (94  N.  W.  160). 

Effect  of  vacating. 

136.  (1893.)  Where  a  public  hiefhway  Is 
vacated  and  abandoned  as  such  by  lawful  au- 
thority, the  land  Included  therein  reverts  to 
the  abutting  proprietors  and  cannot  be  ap- 
propriated by  a  railroad  company  for  right 
of  way  without  making  compensation  to  such 
proprietors.  Omaha  B.  X.  00.  v.  Beeson,  3& 
Neb.  361  (64  N.  W.  5S7). 

Who  may  enjoin. 

137.  (1906.)  An  elector  residing  within 
five  miles  of  a  public  road  has  such  special 

Interest  therein,  independent  of  that  which 
he  has  in  common  with  the  public,  as  will 
enable  him  to  maintain  a  suit  to  restrain 
the  unlawful  closing  of  such  road  to  public 
travel.  Letherman  v.  Hauaer,  77  Neb.  731 
(110  N.  W.  745). 

Beview  of  order. 

138.  (1906.)  The  decision  of  the  neces- 
sity or  expediency  of  establishing,  maintain- 
ing or  vacating  a  public  road  Is  committed 
exclusively  to  county  boards  and  other  like 
legislative  and  governmental  agencies,  and 
Is  not  subject  to  Judicial  review.  Otto  v. 
Conroy,  76  Neb.  517  (107  N.  W.  752). 
Evidence  to  show  vacation. 

139.  (1906.)  Evidence  In  an  action  claim- 
ing an  abandonment  of  a  highway,  held  in- 
sufficient to  prove  such  allegation.  Perry  v. 
Staple.  77  Neb.  656  (110  N.  W.  652). 

140.  (1907.)  Evidence  examined,  and  fteld 
Insufficient  to  show  the  abandonment  of  a 
public  road.  Lvona  v.  Mullen,  78  Neb.  151 
(110  N.  W.  743). 

P.  Title  to  Fee,  and  Bights  of  Abutting 
Owners. 

Title  in  general. 

Title  to  streets  In  cities,  see  UunicipaJ 
Corporations,  SS  642-646. 

141.  (1906.)  Public  highways  belong, 
from  Bide  to  side,  and  from  end  to  end,  to 
the  public.  Bisohof  V.  Merchanta  Nat.  Bank^ 
75  Neb.  838  (106  N.  W.  996). 

Drainage  rights  In  road. 

142.  (1902.)  A  landowner,  through  or  ad- 
jacent to  whose  lands  Is  constructed  and 
maintained  a  public  road,  has  a  right  to 
such  advantage  from  It  by  way  of  drainage 
as  Is  identical  to  Its  existence'  and  does  not 
Inconvenience  the  public  or  Individuals,  or 
injure  the  public  work.  Thorn  v.  Dottffe 
County,  64  Neb.  845  (90  N.  W.  763). 
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Acqniriiiir  titlt  to,  by  adversa  pomwloii. 

143.  (1900.)  TtUe  to  part  of  a  country 
n»d  cannot  be  acquired  by  adverse  poaaeft- 

slon.  Krueger  v.  Jenkins,  59  Neb.  641  (81 
N.  W.  M4):  (1901)  Lydick  v.  State,  61  Neb. 
30»  (85  N.  W.  70). 

XL  HIGHWAY  BISTBIOTS  AHD 
0F7ICEBS. 
Folldcal  nature  of  road  diatriet. 

144.  (1901.)  A  road  district  is  not  a  po- 
litical entity  or  corporation  In  wblcb  prop- 
^  lights  may  Invest,  and  whlcb,  as  such, 
has  corporate  powers  or  capacity  to  conduct 
tbe  affairs  for  which  It  is  created.  Town  of 
Jk»ver  V.  Ueyera.  63  Neb.  107  (88  N.  W, 
191). 

Botd  overseer. 

Eight  of  overseer  to  enjoin  obstruction  of 
road,  see  po«t,  |}  193-196. 

—     Offlcer  of  towmsbip. 

145.  (1901.)  A  road  overseer  Lb  not  an 
officer  of  the  district,  but  of  the  township  In 
which  the  road  is  situated.  Town  of  Den- 
ver V.  Ueyera,  63  Neb.  107  (  88  N.  W.  191). 

 Duties  and  llabiUtiee  In  general. 

146.  (1877.)  It  la  alone  within  the  prov- 
ince of  the  legislature  to  define  and  regulate 
the  duties  and  responsibilities  of  road  su- 
perrlsorB.  McConnell  v.  Dewey,  6  Ne1>.  385. 

 Beporta  and  aceounta  of  funda. 

147.  (1901.)  It  is  the  duty  of  a  road 
oreiseer  to  account  to  the  proper  offlcer  or 
ofleeis  for  all  the  moneys  coming  into  his 
htnds,  the  disbursements  made,  and  for  what 
porposa  Town  of  Denver  v.  Meyers,  63 
Neb.  107  (88  N.  W.  191). 

148.  (1901.)  The  law  Implies  that  an 
overseer's  report  shall  be  suffldently  com- 
pnbeDsive  and  intelligible  that  Its  correct- 
RNs  nay  be  Inquired  into  and  passed  upon 
by  these  wboee  duty  it  la  to  examine  and  to 
tnn'OTe  the  accounting  so  made.  Town  of 
Denver  v.  Meyers,  63  Neb.  107  (88  N.  W. 
181). 

149.  (1901.)  Before  the  road  overseer  is 
ntborised  to  apply  district  road  funds  in 
hit  own  bands  to  bis  own  use  for  time  con- 
■umed  In  warning  bands,  overseeing  worh, 
tnd  making  his  report  as  provided  by  section 
9t,  chapter  78,  Compiled  Statutes  1901,  his 
■ceonnt  therefor  must  be  presented  to  and 
ipprered  by  the  town  board.  Town  of  Den- 
ver v.  Meyers,  6S  Neb.  107  (88  N.  W.  101). 

■  Liability  on  official  bond. 

UO.  (1901.)  A  town  or  a  township  In 
couties  under  township  organization  may 


maintain  an  action  for  ft  breach  vt  official 
duty  by  a  person  holding  the  office  of  road 
overseer.    Town  of  Denver  v.  Meyers,  63 

Neb.  107  1 88  N.  W.  191). 

m.  COHSTBUOTION,  mPBOVXMENT 
AND  BEPAIB. 

See,  also.  Bridges. 

Waiver  of  damages  from  construction,  by 
signing  petition,  see  Eminent  Domain,  |  62. 

Necessity  of  filing  claim  for  constructing 
crossing  over  highway,  see  Cfounties,  1694. 

Liability  of  railroads  for  building  tracks 
In  highway,  see  Railroads,  H  86-94. 

Construction  and  repair  of  railroad  cross- 
ings, see  Railroads,  IS  9S-100. 

Duties  of  township  and  county  In  general. 

151.  (1901.)  The  duties,  power  and  au- 
thority relating  to  public  highways  devolve 
on  the  township  and  county  which  are  by 
law  directly  empowered  to  act  regarding 
such  matters.  Town  of  Denver  v.  Meyers, 
63  Neb.  107  (88  N.  W.  191). 

162.  (1903.)  Counties  governed  by  the 
township  organization  act  of  1895  are  re- 
lieved from  the  duty  and  liability  to  con- 
struct, maintain  and  keep  in  repair  ordi- 
nary highways  and  culverts.  Cfces  v.  Qage 
county,  67  Neb.  616  (93  N.  W.  923). 

Improrement  by  county  of  road  lying 
partly  in  municipality. 

153.  (1897.)  The  acts  of  Douglas  county 
In  making  an  improvement  extending  across 
a  highway,  one-half  of  which  was  in  the  city 
of  Omaha,  held  not  ultra  vires,  though  it  was 
the  duty  of  the  city  to  Improve  the  part  of 
the  street  within  tta  jurisdiction.  Douglas 
Countyv.  Taylor,  50  Neb.  536  (70  N.  W.  27). 

Opening  watercourae. 

154.  (1886.)  Under  section  73  of  the  road 
laws  of  this  state  a  road  supervisor  has  au- 
thority to  open  a  watercourse  from  a  road 
to  a  natural  watercourse.  A  pond  is  not 
such  watercourse.  McLaughlin  v.  Sandusky, 
17  Neb.  110  (22  N.  W.  241). 

Contracts. 

165.  (1876.)  Public  bridges  are  part  of 
public  roads,  and  the  provislona  of  section 
16,  chapter  67,  General  Statutes,  requiring 
contracts  for  the  construction  of  roads  to  be 
let  to  the  lowest  competent  bidder,  apply  to 
the  letting  of  contracts  for  the  erection  of 
bridges;  and  it  is  the  duty  of  the  county 
commissioners  to  adopt  plans  and  speciflca- 
tloDs,  In  advance  of  the  letting,  as  a  basis  on 
whirh  bids  may  be  received.  State  v.  Buf- 
falo County  iOomm'TS),  4  Neb.  150. 
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1S6I  (1877.)  The  words  "permanent  and 
substantial"  are  used  In  section  15  of  the 
road  law  In  a  descriptive  sense,  and  apply 
only  to  such  structures  as  are  of  a  perma- 
nent and  substantial  char-aeter,  and  do  not 
include  merely  temporary  structures  or  or- 
dinary repairs.  Fotlmer  v.  2Cuckollg  County, 
6  Neb.  204. 

157.  (1880.)  Contracts  for  the  perma- 
nent Improvement  of  roads  must  be  let  to 
the  lowest  responsible  bidder.  Merrick 
County  V.  Batty,  10  Neb.  176  (4  N.  W.  959). 

Bestraining  construction  of  culTerts. 

158.  (1896.)  An  aeUon  will  not  He  to 
enjoin  a  county  from  constructing  a  culvert 
across  a  highway,  when  such  culvert  is  rea- 
sonably necessary  to  a  proper  maintenance 
of  the  road,  damages  consequent  from  such 
construction  being  presumed  to  have  been 
satisfied  when  the  highway  was  opened. 
Churchill  V.  Seethe,  48  Neb.  87  (66  N.  W. 
992;  35  L.  R.  A.  442). 

159.  (1902.)  In  an  action  to  enjoin  the 
construction  of  a  culvert  across  a  highway 
the  question  Is  not  whether  it  would  divert 
the  surface  drainage  from  Its  natural  course 
to  the  plaintiff's  Injuir.  and,  if  so,  whether 
it  was  the  best  and  most  advantageous 
means  of  disposing  of  such  water,  but 
whether  such  culvert  was  reasonably  neces- 
sary to  a  proper  maintenance  of  the  road. 
Fokenga  v.  Churchill,  2  Unof.  304  (96  N. 
W.  148). 

16(».  (1902.)  It  Is  not  necessary  In  an 
order  of  the  county  board  to  the  road  over- 
seer to  place  a  culvert  across  a  highway,  to 
designate  the  specific  point  on  the  highway 
at  which  such  culvert  is  to  be  placed.  Fo- 
kenga  v.  Ohurchill,  2  Unof.  304  (96  N.  W. 
143). 

161.  (1902.)  On  the  facts  stated,  held 
that  the  county  board  bad  authority  to  di- 
rect the  road  overseer  to  place  a  culvert 
across  a  highway  in  his  district.  Fokenga 
V.  Churchill,  %  Unof.  304  (96  N.  W.  143). 

Damages  from  Improvement. 

162.  (1897.)  Evidence  held  sufficient  to 
sustain  a  Judgment  for  plaintiff  for  $500  In 
a  suit  against  a  county  for  damages  result- 
ing from  the  action  of  the  county  in  grad- 
ing a  street  in  front  of  plaintiff's  lots.  Doug- 
las County  V.  Taylor,  50  Neb.  535  (70  N.  W. 
27). 

163.  (1905.)  A  county  is  not  liable  In 
damages  to  an  individual  landholder  for  the 
negligent  diversion  of  surface  water  In  the 


Improremant  and  construction  of  its  pub! 
highways.  Hopper  v.  Dovglaa  County,  ' 
Neb.  329  (106  N.  W.  330). 

164.  (1906.)  The  court  will  notpresiin 
that  the  commissioners  appointed  to  asse 
damages  to  the  owners  of  land  over  whit 
it  runs,  .considered  it  necessary.  In  the  propi 
construction  of  the  road,  to  divert  the  watc 
naturally  seeking  an  outlet  in  a  draw,  ai 
conduct  It-  in  an  artificial  ditch  along  tl 
highway  for  a  mile  or  more  and  there  dl 
charge  it  in  such  manner  that  It  -damagt 
the  land  of  the  plalntitT,  or  that  plaint! 
was  allowed  damage  for  such  disposition  i 
the  water.  Roe  v.  Howard  County,  75  Ne 
448  (106  N.  W.  687). 

Foot-paths,  construction  of. 

165.  (1907.)  A  public  road  is  for  use  t 
the  traveling  public,  and  may  be  Improve 
to  accommodate  footmen,  as  well  as  thai 
using  it  for  teams,  wagons  or  other  vehicle 
Hitchcock  V.  Zink,  80  Neb.  29  (113  N.  T 
795). 

IV.  TAXES,  ASSESSUEKTS,  AKD 
WOBK  Oir  mOHWATS. 
Statutory  provisions. 

166.  (1878.)  Where  a  land  road  t^ui  i 
$4  per  quarter  section  for  the  year  1875  wi 
levied  before  the  constitution  took  effec 
held,  that  such  taxes  were  valid,  being  e: 
pressly  excepted  from  the  provisions  of  U 
constitution.  Burlington  de  M.  R.  R.  Co. 
York  County,  7  Neb.  487. 

167.  (1881.)  Under  the  constitution  < 
1875.  a  land  road  tax  levied  without  regai 
to  valuation,  and  at  a  rate  for  |4  per  qua 
ter  section,  is  void.  McOann  v.  Merriam,  1 
Neb.  241  (9  N.  W.  96). 

168.  (1884.)  The  provisions  of  the  a* 
of  March  1,  18S3.  requiring  county  treasu 
ers  to  pay  over  to  cities  of  the  second  clai 
all  moneys  arising  from  the  levy  of  road  ta 
against  or  upon  property  In  such  city,  ai 
valid.  State,  ex  rel.  Jones,  v.  Qraham,  ] 
Neb.  74  (19  N.  W.  470). 

169.  (1895.)  The  provisions  of  sectto 
49,  of  the  act  of  March  29,  1889,  providlo 
for  payment  to  cities  of  road  taxes  levle 
against  property  therein,  does  not  repei 
provision  of  section  76  of  the  general  ros 
laws,  and  is  valid.  Staie,  ex  rel.  Stephet 
eon,  V.  Cobb,  44  Neb.  434  (62  N.  W.  867). 

Purposes  for  which  levy  may  be  made. 

170.  (1899.)  By  section  77,  article  I,  chai 
ter  77,  Compiled  Statutes.  1899,  the  powc 
conferred  on  the  board  of  county  commti 
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Blonera  to  levy  a  road  tax  l8  limited  to  the 
ler7  ot  sudt  tax  for  conntr  purpoeea.  lAbby 
V.  State.  e«  rel.  Davit,  50  Neb.  264  (80  N. 
W.  817). 

171.  (1901.)  Chapter  29,  laws  of  1893, 
tppUes  to  indebtedness  of  road  districts  In- 
curred before  the  approral  of  the  act,  and 
does  not  authorize  the  teT7  of  a  tax  to  pay 
indebtedness  afterwards  incurred.  Z>teon 
County  V.  ChicoffO,  St.  P.,  M,  A  0.  R.  Co.,  1 
Coof.  Hi  (96  N.  -W.  340). 

Amount  of  levy  authorised. 

172.  (1876.)  There  being  no  constitu- 
tional restraint.  It  Is  for  the  legislature  to 
determine  what  the  rule  of  apportionment 
in  levying  taxes  should  be,  and  not  the  iu- 
dlcisrv.  Burlington  d  M.  R.  R,  Co.  v,  Lattr 
mtcr  Cosnty,  4  Neb.  293. 

173.  (1876.)  The  word  "rate"  In  connec- 
tion with  the  prOTldon  of  the  statute  pre- 
ttriblng  a  land  tax  in  any  rate  "not  exceeding 
|4  to  the  quarter  section,"  denotes  that  160 
acres  being  taken  as  the  unit  ot  auantltr, 
whatever  may  be  the  ratio  between  It  and 
the  tax,  the  same  relatiTO  proportion  must 
be  obeerred  as  to  any  other  given  quantity 
of  land,  more  or  less,  that  &lls  within  the 
ipportlonment.  Burlington  i  M.  R.  R.  Oo. 
t.  Lancaster  County,  4  Neb.  293. 

174.  (1879.)  The  land  road  tax  of  94  per 
qnirto'  section  was  repealed  by  the  constitu- 
tion of  1876.  Dundf  v.  RteJ^rOton  County. 
8  Neb.  508. 

175.  (1901.)  County  authorities  are  pro- 
hibited by  section  S,  article  IX  of  the  con- 
futation, ^m  assesBlDg  a  tax  (^Inst  road 
districts,  which  together  with  the  assess- 
ment for  other  county  purposes  exceeds  flf< 
teen  mills  on  the  dollar  of  valuation.  Dixon 
founty  V.  Chicago,  St.  P..  M.  d  O.  R.  Co., 
lUnof.  240  (95  N.  W.  340). 

Xffect  of  constitution  of  1876  on  levy  not 
collected. 

176.  (1880).  Land  road  taxes,  legally 
levied  but  not  collected  before  the  constitu- 
tion of  1875  took  effect,  although  not  im- 
posed upon  the  basis  directed  by  that 
iutmnient  are  not  invalidated  by  it.  Bur- 
Itspton  A  M.  R.  R.  Co.  v.  Saunders  County, 
»  Neb.  507  (4  N.  W.  240). 

DispoEition  of  proceeds. 

177.  (1877.)  While  It  Is  true  that  the 
general  road  Aind  be  lawfully  applied 
to  the  erection  or  reparation  of  permanent 
enlverts  and  bridges,  it  Is  not  true  that  the 
bridge  fund  raised  from  the  five  mills  levy, 
under  section  15,  can  be  used  in  the  general 


Improvement  of  roads.  Clark  v.  Dayton, 
6  Neb.  192. 

178.  (1894.)  Under  the  revenue  law  of 
1869  and  the  road  law  of  1866  (Gen.  Stat. 
1873,  sectloDB  896,  950)  money  In  the  hands 
of  a  county  treasurer  belonging  to  the  road 
districts  of  a  county  was  held  in  trast  by 
bim  for  such  road  districts,  and  such  money 
was  at  the  dlspMal  of  the  supervisors  of 
said  road  districts,  and  at  their  disposal 
only,  and  the  chairman  of  the  board  of 
county  commissioners  of  a  county  had  no 
authority  to  draw  warrants  against  such 
funds.  Oakley  v.  Valley  County,  40  Neb.  900 
(69  N.  W.  368). 

179.  (1896.)  The  provision  of  section  49 
of  the  act  o(  March  29,  1889,  for  the  Incor- 
poration of  cities  of  the  first  class,  that  "the 
road  taxes  collected  from  property  in  the 
city  sliatl  be  paid  to  the  city  treasurer  and 
apended  as  the  council  may  direct,"  has 
reference  merely  to  such  taxes  as  are  by  gen- 
eral law  collected  for  the  use  of  the  city  as 
a  road  district,  and  was  not  intended  as  a 
repeal  of  the  provision  of  section  76  of  the 
gmeral  road  law  for  the  distribution  of  the 
county  road  fund.  State,  es  rel.  SttpKenson, 
V.  Cotb,  44  Neb.  434  (62  N.  W.  867). 

180.  (1899.)  Where  It  appears  that  a 
city  of  the  second  class,  having  less  than 
five  thousand  Inhabitants,  has  received  from 
the  treasurer  of  the  county  one-half  the 
moneys  collected  on  the  county  levy  of  a 
road  tax  on  property  situate  within  the  lim- 
its of  such  city,  an  action  of  mandamus  will 
not  He,  on  the  relation  of  such  city,  to  com- 
pel such  county  treasurer  to  pay  over  the 
remainder  of  the  moneys  so  collected.  Libby 
V.  State,  ex  rel.  Davis,  59  Neb.  264  (80  N. 
W.  817). 

181.  (1899.)  Incorporated  municipalities 
are  road  districts  within  the  meaning  of  sec- 
tion 76  of  the  road  law  (Comp.  Stats.  1899, 
ch.  78),  and  as  such  are,  except  where  oth- 
erwise provided,  entitled  to  one-half  the 
moneys  arising  from  the  road  tax  levied  by 
the  county  commissioners  upon  the  property 
situate  within  their  limits.  Libby  v.  State, 
ex  rel.  Davis,  59  Neb.  264  (80  N.  W.  817). 

182.  (1899.)  Section  84,  article  I,  chap- 
ter 14.  Compiled  Statutes.  1899,  which  pro- 
vides that  the  county  treasurer  "shall  pay 
over,  on  demand,  tp  the  treasurer  of  any 
city  or  village,  all  money  received  by  him 
arising  from  twees  levied  belonging  to  such 
city  or  village."  Is  not  applicable  to  moneys 
arising  from  the  levy  of  road  tax  on  prop- 
erty situate  within  the  corporate  limits  of 
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such  city  or  vUlftge.  Libbj/  v.  State,  ex  rel. 
Davia,  59  Neb.  264  (80  N.  "W.  817). 

1^3.  (1899.)  The  monejr  raised  by  the 
levy  of  a  road  tax  for  county  purposes  be- 
longs to  the  coun^  road  fund,  to  be  ex- 
pended under  the  direction  of  the  county 
authorities,  unless  otherwise  provided  by 
statute.  lAbby  v.  State,  ex  rel.  Davis.  59 
Neb.  264  (80  N.  W.  817). 

184.  (1901.)  In  the  disbursement  of  funds 
coming  Into  the  bands  of  a  road  oTerseer  in 
the  r^lr  and  tmprorement  of  the  public 
hltfiwaya,  he  Is  charged  with  the  responal- 
billty  of  a  faithful  discharge  of  the  duties 
Imposed:  and  If  In  making  such  disburse- 
ments he  pays  more  than  the  services  or 
materials  are  reasonably  worth  in  the  mar- 
ket, and  the  disbursement  Is  not  made  In 
good  faith,  or  is  made  fraudulently  or  cor- 
cuptly,  tJie  excess  payment  will  be  unau- 
thorized, for  which  he  would  be  liable  as  for 
misconduct  in  office.  Toum  of  Denver  v. 
Meyers,  63. Neb.  107  (88  N.  W.  191). 

Work  on  road  by  taxpayer. 

186.  (1876.)  The  proTislona  for  a  land 
road  tax  of  "$4  to  the  quarter  section  to  be 
paid  In  money,  or  labor  at  the  rate  of  $2  per 
day  at  tbe  option  of  the  person  so  taxed  "Is 
not  void  for  want  of  uniformity,  because  not 
assessed  against  lots  in  cities  and  towns  or 
property  occupied  by  railroada  Burlington 
li  M.  R.  R.  Co.  V.  Lancaster  County.  4  Neb. 
293.  [Changed  by  constitution  of  1875.  8 
Neb.  608;  11  Neb  241.] 

186.  (1876.)  Legislation  authorizlne  a 
land  road  tax  of  "|4  to  the  quarter  section, 
to  be  paid  in  money,  or  labor  at  the  rate  of 
$2  per  day,  at  the  option  of  the  person  so 
taxed,"  la  not  repugnant  to  any  of  the  pro- 
visions of  the  constitution  of  1867.  Bur- 
lington i  M.  R.  R.  Co.  V.  Lancatter  County, 
4  Neb.  293.  [Overruled.  McCann  v.  Mtr- 
riam,  11  Neb.  241.] 

187.  (1876.)  Tbe  failure  of  a  road  su- 
pervisor to  give  notice  of  the  time  when,  and 
place  where,  the  road  tax  may  be  worked 
out  will  not  release  the  land  from  the  lien 
of  such  tax;  and  the  feet  that  the  law  re- 
quires such  notice  to  be  given  to  residents 
only,  does  not  invalidate  the  tax  assessed  on 
lands  of  non-residents.  Burlington  d  M.  R. 
R.  Co.  V.  Lancaater  County,  4  Neb.  293. 

V.  BECnrLATION  AND  USE  FOB 

TRAVEL. 
A.  Obstruction  and  Encroachments. 
LiabilitT  for  obstructing. 

188.  (1888.)  Where  a  public  road  has 
been  laid  across  certain  real  esute,  by  com- 


petent authority,  and  baa  been  accepted 

the  public  and  traveled  for  more  than 
years,  the  public  thereby  acquire  an  e 
ment  In  said  road,  and  landowner  will 
liable  if  he  fences  up  or  obstructs  the  sa 
IjangOon  v.  State,  23  Neb.  609  (37  N.  W.  ' 

Penalty  for  failure  to  remove  fence. 

189.  (1888.)    Under  section  31,  chai 
78,  Complied  Statutes,  providing  for  the 
Ublishment  of  roads,  a  party  having 
notice  of  the  establishment  of  a  public  r 
over  his  premises,  and  having  neglec 
within  the  time  provided,  to  remove 
fences,  the  enforcement  of  penalty  and  c 
for  such  neglect  Is  not  an  abridgemeni 
his  rights,  under  sections  3  and  15  of 
tide  I  of  the  constitution  of  this  state, 
he  is  not  thereby  deprived  of  his  propi 
without  due  process  of  law.  Black  v.  Si 
28  Neb.  302  (36  N.  W.  548). 

Abatement. 

190.  (1906.)  Public  highways  bel< 
from  aide  to  side  and  from  end  to  end 
the  public,  and  any  permanent  structun 
purpresture  which  materially  encroachei 
the  public  street  and  impedes  travel  I 
nuisance  per  t«;  but  in  a  proper  case  e 
obstiiictions  may  be  authorized  by  coi 
tent  authority.  Biachof  v.  Merchanta  '. 
Bonfc,  76  Neb.  838  (106  N.  W.  996). 
Burden  of  showli^  existence  of  highi 

191.  (1896.)  In  a  suit  to  restrain  cox 
commissioners  from  removing  plaint 
fences  from  land  alleged  by  them  to  I 
highway,  the  burden  is  on  them  to  estab 
the  existence  of  the  highway,  where  Its 
Istence  Is  denied  by  plaintiff.  Heiirj 
Word,  49  Neb.  892  (68  N.  W.  B18). 

192.  (1907.)  In  an  action  to  restrai 
road  overseer  from  removing  plaintiffs  f ei 
from  land  claimed  by  such  overseer  to  1 
highway,  the  plalntitf  alleging  that  no  b 
way  existed,  and  the  defendant  alleging  i 
there  was  a  lawfully  opened  road  at 
point  in  dispute,  the  burden  was  on  det 
ant  to  esUblish  the  existence  of  the  h 
way.  yan  "Wanning  v.  Deeter,  78  Neb. 
(112  N.  W.  902), 

Enjoining  obstmctlona. 

193.  (1905.)  Equity  will  not  enjoin 
obstruction  of  a  highway  by  maintali 
plow  furrows  across  the  road  which 
done  In  an  endeavor  to  cause  travel  ov« 
newly  constructed  road,  It  appearing  i 
tbe  plaintiff  bad  an  adequate  remedy  at 
In  a  suit  for  damages.  George  v.  Peckh 
73  Neb.  794  (103  N.  W.  664). 
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IM.  (1»06.>  In  A  suit,  by  ooe  Itriiis 
withlB  five  miles  of  a  public  tafshway,  to  en- 
J(riB  Uw  obstruction  of  such  road,  evidence 
Mid  to  SDStain  a  flnding  that  plalnttff  had 
no  adequate  remedy  at  law.  Letherimm  v. 
Bluer,  71  Neb.  731  (110  N.  W.  745). 

US.  (190T.)  A  roafl  oreneer  may  main- 
tain InjDBction  to  restrain  an  obstmetion  of 
a  higltway  by  erecting  a  fence  therein.  WW* 
Mhu  v.  iUIey,  79  Neb.  B64  (113  N.  W.  13<). 

Criminal  prosecution. 

19S.  ( 1901 . )  In  a  prosecution  for  ob- 
riraeting  a  highway  under  section  107  of  the 
crtmlnal  code,  the  questKm  whether  compen- 
sitlon  has  been  made  tor  the  taklnf  of  the 
nal  »tate  for  a  highway,  cannot  be  In- 
<Hiiied  into.  LydMc  v.  State,  61  Neb.  809 
(85  N.  W.  70). 

197.  (1901.)  A  complaint  charging  de- 
fendant with  unlawfully  and  maliciously 
otetmcting  a  highway  by  phKlng  therein  a 
number  of  poeto  and  loga  Is  sufficient  to 
charge  an  offense  under  secUon  107  of  the 
erimlnal  code.  LyditUt  V.  State,  61  Neb.  809 
(SS  N.  W.  70). 

198.  (1907.)  An  Information,  based  on 
Mction  108.  chapter  78,  Compiled  Statutes 
\m,  making  It  vnlawfnt  to  "bttlld  a  barbed 
wire  fence  across  or  In  any  plain  trareled 
road  or  track  in  common  use,"  which  omits 
to  charge  that  the  road  or  track  was  in 
"common  use,"  will  not  support  a  convic- 
tion. QUbert  9.  State,  78  Neb.  636  (111  N. 
W.  877). 

B.  lajnlM  fnnn  Defects  or  Obstmetlons. 
Liability  of  county  under  township  organ- 
isation. 

199.  (1903.)  Countiea  which  have  adopted 
the  tewnah^  organization  act.  are  thereby 
taken  out  of  the  operatt<m  of  section  4  of 

7  of  the  session  laws  of  1889,  mak- 
ing eoutifls  liable  for  damages  sustained  by 
■eeu  of  the  Inanfflideney  or  want  of  repair 
of  ktghwaTB  and  eOlTerts.  Not  being  liable 
at  common  law  for  a  failure  to  properly 
conatract  and  repair  the  same,  no  recovery 
tan  be  had  against  a  county  so  governed  for 
damaeee  gostalned  by  reason  of  such  fftllure 
or  neglect  Ooe*  v.  Qage  Oountj/,  67  Neb. 
616  (93  N.  W.  983). 

UaUUty  of  township. 

200.  (1908.)  The  townships  in  counties 
noder  township  organisation  are  bound  to 
maintain  and  repair  the  h^«^  within 
the  township  districts,  and  are  Uable  for  In- 
Jarlee  resulting  from  defects  In  such  hlgh- 


'AYS.  *^ 

ways.  Qoee  v.  Qage  County.  67  Neb.  616  (98 
N.  W.  983). 

201.  (1904.)  A  township  organised  under 
ttM  township  organisation  act  In  this  sUto 
is  not  liable  to  persons  injured  by  reasfm  of 
defects  In  the  public  highways  within  the 
limits  of  such  township.  Wilton  v.  JJlv*^ 
TotontMv,  72  Neb.  807  (101  N.  W.  986). 

XIability  of  snparrlsors. 

208.  (1877.)  The  duties  of  a  snperrlMr 
of  public  roads  are  of  a  general  public  na^ 
ture,  and.  he  acts  for  the  public  at  large,  and 
therefore  an  action,  at  the  common  law,  will 
not  lie  against  him  by  an  individual  for  an 
injury  occaaioned  to  his  person  or  property, 
by  reason  of  a  defect  in  a  public  road  or 
bridge.  McOonneli  v.  Dewep,  5  Neb.  886. 

Time  for  bringing  salt 

203.  (1902.)  A  suit  under  section  117  of 
chapter  78,  Compiled  Statutes,  for  Injuries 
from  a  defect  in  a  public  road,  cannot  be 
maintained  after  thirty  dve  tnm  the  In- 
Jnrlw  complained  ot  ffwoney  v.  Qage 
county,  64  Neb.  627  (90  N.  W.  B42). 

204.  (1902.)  Section  117  of  chapter  78  ot 
the  Compiled  Statutee,  entitled  "Roads," 
which  authorizes  the  prosecntlon  of  suits  tor 
damages  to  the  person  and  property  ot  one 
Injured  by  reason  of  a  defective  bridge  or 
public  road.  Is  an  act  of  the  legislature  eom- 
plete  in  Itself,  and  the  limitation  of  time  for 
the  commencement  ot  actions  contained 
therein  applies  to  all  persons,  without  regard 
to  any  kind  of  disability  whatever.  Swoaey 
V.  Gage  Oomfy,  64  NA.  627  (90  N.  W.  MS). 

naadlttg. 

SOB.  (1801.)  Nominal  damages  cannot  be 
recoveved  in  an  action  against  a  county 
upon  an  allegation  that  the  same  were  sus- 
tained by  reason  of  the  grading  ol  a  street 
adjacent  to  the  property  of  the  owner  on  the 
theory  that  the  board  of  county  oommiselon- 
ers  were  guilty  of  a  breach  of  official  duty 
to  plaintiff  in  not  serving  notloe  and  having 
an  assessment  of  damages  and  benelHs. 
OmoAa  LOOM  A  Tnut  Co.  v.  DmtgUu  0^(y, 
62  Neb.  1  (86  N.  W.  886). 

Qaeatlons  for  Jury. 

206.  (1902.)  The  question  whether  anao> 
cident  to  a  person  on  a  highway  by  being 
ran  over  by  the  horse  of  the  defendant  was 
caused  by  negligence  was  peculiarly  within 
the  province  of  the  Jury.  Weber  v.  LocHc- 
num.  66  Neb.  469  (98  N.  W.  691;  60  U  a 
A  818). 


Digitized  by 


■  HOUDAVS. 


i 


SridAiuw  of  contributory  negligence. 

207.  (189S.)  Evidence  that  plaintiff  drlv- 
ins  a  Bpirlted  team,  and  In  such  a  position 
that  he  could  not  readily  reach  the  brake, 
drtrlng  down  a  steep  hlU  with  a  heavily 
loaded  wagon  at  a  point  where  he. had  often 
noticed  a  stnmp  near  the  side  of  the  road, 
striioh -this  stump  and  was  thrown  from  the 
wagon,  shows  such  contrihutory  negligence 
as  to  require  a  direction  of  a  verdict  for  de- 
'fendant  Nebraska  Telephone  Co.  v.  Jones, 
69  Neb.  610  (81  N.  W.  435).  [Rehearing. 

60  Neb.  d9e:] 

208.  (1900.)  While  the  plaintiff,  an  old 
man,  seated  on  a  load  of  baled  hay,  was  dvlT- 
ing  a  spirited  team  down  a  steep  hill  he  en- 
countered the  stump  of  a  telephone  pole 


which  stood  in  the  middle  of  the'  trarel 
road  and,  being  thrown  to  the  ground,  w 
severely  Injured.  At  the  time  of  the  ac 
dent  he  was  endeavoring  to  prevent  t 
wagon  from  pressing  upon  the  horses  ai 
was  not  thinking  of  the  ohBtrnetlon  fn  t; 
highway,  ffeld,  That  whether  lie  was,  und 
>the  clreumataiicee,  guilty  oi  contribute 
negligence,  was  a  question  of  fact  for  tl 
Jury.  VebraaJca  Telephone  Co.  v.  Jones, 
Neb.  396  (83  N.  W.  197). 

209.  (1900.)  Evidence  against  a  tel 
phone  company  for  Injury  caused  by  stun 
of  telephone  pole  left  In  highway  held 
support  verdict  for  plaintiff.  Nebraska  Ti 
ephone  Co.  v.  Jones,  60  Nebl.  396  (  83  N.  1 
X97). 


HOLIDAYS. 

ANALYSIS. 
Constitatlonal  and  statutory  proTiaions,  11. 
Opening  or  holding  court  on|  1 2. 
Adjournment  of  court,  and  continuance  to,  IS  3, 4. 
.  lssuln|f^  legal  order*  on,  §|  5-8. 
 —  Holidays  aztd  Sunday  falling  on  same  day,  {|t  9, 10. 


CBOss-TtCFSBcnoni. 
See,  also,  Sunday^ 
Computing  In  time!  see  9^e. 

Constitutiona]  and  statutory  pro-visions, 

1.  (1887.)  The- act  "to  amend  the  elec- 
tioD  lawft  for  metropolltaji  cities  and  cities 
of  the  first  class  in  the  state-  of  Nebraska;' 
(Laws  1887,  391),  and  providing  that  elec- 
tion days  shall  be  holidays,  being  -In'  oontra- 
vention'  of  tlAit  dkttse  of  the  constitution 
that  "no  bill  shall  contain 'more  than  one 
subject.  Which  shall  be  clearly  expressed  in 
Its  title,  and  no  law  shair  be  amended  unless 
the'  hew-act  contains  the  section  or  sections 
so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed,"  Is  void.  State, 
ex  tel.  Bte&ms.  v.  Conur,  22  Neb.  265  (34 
N.  W.  499;  3  Am.  St.  R6p.  267). 

'  Opening  or  holding  court  sm. 

2.  (1899.)  No  eoiirt'can  be  opened,  nor 
any  Judicial  business  be  transacted,  on  Sun- 
day, or  .on  any  legal  holiday,  except  certain 
matters  specifically  designated  in  the  stat- 
utes.  Deere,  Wells  A  Co.  v.  Hodges,  59  Neb. 

.288  <80  N.  897). 

Adjournment  of  court,  and  continuance  to. 

3.  (1883^.)  The  formal  adjournment  of 
court  to  and  opening  of  It  on  Thanksgiving 


Day,  no  step  In  the  case  being  taken  oathi 
day,  is  not  grounds  for  a  new  trial.  Polin 
State,  14  Neb.  640  (16  N.  W.  898). 

4.  (1888.)  .  Where  a  cause  is  continue 
to  legal  holiday,  oi>  a  legal  Sunday,  the  coi 

tinuance  will  extend  to  the  first  day  ther 
after  on  which,  the  couK  can  transact  bus 
ness.  State,  e:f  reJ.  Carter,  v.  King,  23  Np\ 
640   (37  N.  W.  310). 

Issuing  legal  orders  on. 

5.  (1893.)  Section  38,  chapter  19.  Gon 
plied  Statutes,  does  not  prohibit  a  «>nn1 
judge  from  iaeulng-  an  order  ot  attaehmei 

on  Sunday  or  a  legal  holiday.  Whipple  i 
Rill,  36  Neb.  720  (56  N.  W.  227;  3g  Am.  S 
Rep.  742;  20  L.  R.  A.  313).  " 

6.  (1893.)  An  order  by  a  district  c 
.  county  Judge  allowing  an  attachment  in  a 
.  action  on  a  claim  not  due  is  a  Judicial  ac 

within  the  meaning  of  section  38,  chapter  1! 
Compiled  Statutes,  and  cannot  be  made  o 
Sunday  or  a  legal  holiday.  Merchants  Na 
Bank  of  Omaha  v.  Jaffray,  36  Neb.  218  (6 
N.  W.  258;  19  L.  R.  A.  316n). 

7.  (1893.)  Section  38,  chapter  19,  Con 
plied  Statutes,  providing  that  "no  court  ca 
be  «pened  nor  any  Judicial  business  be  tram 
acted  on  Sunday,  or  anyJegal  boUdity,''  etc 
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does  not  prohibit  a  county  Judge  from-  Ibsu- 
iBg,  on  a  legal  boliday,  an  order  of  attach- 
Bent  on  a  debt  past  due,  since  that  Is  purely 
a  ministerial,  and  not  a  judicial  act  Whip- 
ple V.  mU.  36  Neb.  720;  (55  N.  W.  227;  38 
Am.  St.  Rep.  742;  20  U  R.  A.  313). 

8.  (1899.)  The  approval  by  a  county 
Judge  or  an  appeal  bond  on  a  legal  holiday, 
it  in  the  nature  of  a  Judicial  act.  Is  not 
within  the  inhibition  of  section  38,  chapter 
19,  Compiled  Statutes,  which  provides  that 
"no  court  can  be  opened,  nor  can  any  judi- 
cial bustaesB  be  transacted,  on  Sunday,  or 
OD  any  legal  holiday."  and  the  approval  is 
Talld.  Deere,  Wells  d  Co.  V.  Hodges,  59  Neb. 
288  (  80  N.  W.  897). 


110 


 Holidays   and   Sunday   falling  on 

same  day. 

9.  (1838.)  Where  the  statutes  designate 
eertalD  days,  as  the  25th  day  of  December, 
lit  day  of  January,  etc..  as  legal  holidays. 


and  prohibit  courts  from  transacting  busi- 
ness on  such  days,  except,  etc.,  the  restric- 
tion is  c<mflned  to  the  days  named  in  the 
statute,  and  where  any  of  such  days  fall  on 
Sunday,  the  succeeding  HOaday  Is  not  to  be 
observed  as  such  holiday  except  so  far  as  it 
may  affect  the  presentment  and  demand  of 
commercial  paper.  State,  ex  rel.  Carter,  v. 
Kiriff,  23  Neb.  640  (87  N.  W.  310). 

10.  (1888.)  The  statute  declares  certain 
days  to  be  legal  holidays,  and  doses  the 
courts  on  such  days,  except,  etc.  As  such 
prohibition  is  in  derogation  of  private  rights, 
the  restriction  will  be  confined  to  the  days 
named,  and  where  any  of  such  days  faU  on 
Sunday,  the  following  Monday  will  not  be 
a  legal  holiday,  except  so  far  aas  it  relates 
to  commercial  paper.  Oatertag  v.  Oanraith, 
23  Neb.  730  (87  N.  W.  637). 

HOME  FOR  THE  FRIENDLESS. 
See  A«irlttm«. 
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ANALYSIS, 

L  HATTJBE,  ACQOTSITION  AND  EXTENT. 

(A)  Nature  and  creation  in  general. 

Natnre  of  estate  or  right,  S  1. 

What  law  governs,  SI  2-4. 

Statutory  prorlslons,  fiS  5-8. 

Natore  and  extent  of  right,  ||  8, 10. 

Existence  of  more  than  one  homestead,  II 11-18. 

(B)  Persons  entitled. 

Head  of  famUy,  IS  14-20. 

Xazried  vome&t  IS  21-23. 
(0)  Acquisition  and  estabUshment. 

Neeeasity  of  occupancy,  II  84-87. 

Character,  and  mode  of  occupancy,  ||  88-8lh. 

Time  of  acquisition,  IS  32-34a. 

Evidence,  IS  85, 36. 
(D)  Property  constituting  homestead. 

In  general,  1 36a. 

Amount  or  extent,  ||  37-40. 

Value,  |S41-43a. 

 Deduction  of  liens  and  taxes,  ||  44-47. 

Proceeds  of  homestead,  IS  48-51. 

 .Involuntary  converrton,  ||  52-54. 

Ownership*  estate  or  interest,  ||  65, 66. 
life  esUte,  I  67. 

Property  of  tenants  In  common,  IS  68-60. 
Wife's  separate  property,  IS  61-63. 
Equitable  estates,  S  64. 
(B)  lAabiUties  enforceable  against  homestead. 
Prescriptive  rights,  1 64a. 
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LiebUitles  exiBtIng  before  aoqaleltton  of  property,  If  65, 68. 

PvTchose  money  mortgag*^  1 67. 

Hechanic'B  Uen,  %  68. 

Wagea,  H  68, 7a 

BtooUioldeT*fl  liability,  I  71. 

Alimony,  |  72. 

Judgmenta,  IS  73-76. 

—    ■  Lien  and  enforcement  after  termination  of  homaatead,  ||  77-79. 


ConBtltutlonal  and  statutozy  proriaiona,  S|  80,  61. 

Specific  performance  of  contract  of  aale,  |  853. 

Execution  aaie,  |  83. 

Adminiatrator'B  •ale,|83a. 

Kortgage,  %  84. 

■— —  Diaebaige  of  lien,  1 85. 

Joinder  of  and  acknowledgment  by  husband  and  wife,  IS  86-llS. 

ConTeyance  by  husband  to  wife,  |  1 13. 
Acknowledgment,  IS  114-116. 
Estoppel  to  aaaert  InvaUdlty,  IS  117-118. 
Value  in  ezeen  of  homestead,  S|  120, 181. 
Bights  of  purchaser,  122-188. 

 Conveyance  to  wife,  SI  128-133. 

'         Assumption  of  debt,  {  184. 

Avoidance,  SI  135-137. 

  Bestoratlon  of  consideration,  {  138. 


Xa.  SIGHTS  OS  STTBVIVTNa  HUSBAND.  WIPE,  CHILDBEN  OB  HBIBB. 


Continuance  or  transmission  of  estate  in  general,  1 138. 

Bighta  at  BurriTing  husband  or  wife,  tS  140-145. 

Bights  of  children  or  heirs,  S|  146-148. 

LiaMUties  under  contract  for  conveyance,  1 149. 

Forfeiture  of  rights,  I  190. 

FoBsesBlon,  IS  151, 192. 

Selection  and  allotment,  ||  153-156. 

Amount  and  value,  ||  167-150. 


tir.  ABANDONMENT,  WAIVEB  OB  FOBFErrUBB. 


IjObs  or  relinquishment  of  right  in  ganoral,  IS  160,  161b. 
Separation  of  family,  ||  162-169. 
 Death,  1 166. 

Bomoval  tran  homestead,  SS  167-17ilb. 

 Acts  constituting  abandonment,  S|  178-176. 

Sale  and  conveyance,  ||  177-179. 

Zrtaae,  1 180. 

Kortgage,  ||  181, 182. 

Power  to  waive,  ||  188-166.  ' 

Claim  of  exemption  of  personal  property,  S  187. 

Beleaee,  S  188. 

Consideration  for  release,  |  189. 
Acquiescence  In  execution  sale,  S  100. 
Evidence,  ||  101-197. 
Conclusiveness  of  dBtarmlnation,  S  198. 


it^.KEtOTECTION  AND  ENFOBCEICENT  OF  BIQHTS. 


Establlafament  if  right  in  general,     199, 200a. 
Conclusiveness  of  judgments,  H  £01, 202. 
Necessity  for  cUlm,  SI  203, 204. 
Persons  who  may  make  claim,  S  205. 
Time  for  making  claim,  SS  206,  207. 


m  KRANSFEB  OB  INCUMBBANCE. 
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STonn  «nd  nqoisitM  of  elAini,  1 208. 
Dttterminatlon  of  claim*  II 200, 2ia 
AppmisaJ  and  autOng  apart,  IS  811-816. 
Denial  or  Intrinsamuit      rights,  {  216. 
Aettona  and  dofeoMi,  II 217-221. 


Cboss-Rcfebxhcks. 

See.  also.  Exemptiona. 

Dower  in,  see  Dower. 

Homestead  entry  of  Borenunant  lands,  we 
^5lic  Land$. 

Right  to  4niet  tiUe  to,  see  Quieting  TUte, 
f  I  27-31. 

I.  HATVBE,  AOQtrngTioy  AXn 

BXTBHT. 
'A.  Natnra  and  Creation  in  OanegraL 
Vntaza  of  ««tat«  or  rlffht. 

1.  (1889.)  In  Its  Inception,  tbe  substance 
of  a  homestead  is  a  parcel  of  land  on  which 
the  temily  resides.  It  la  oonatitnted  by  resi- 
dence and  aelectfon  according  to  law.  wiwre 
these  things  exist,  the  homestead  becomes 
a  right  in  the  premises,  exempted  by  law 
from  forced  sale.  Guniffher  v.  Bmilev.  28 
Neb.  18»  (44  N.  W.  187;  26  Am.  St.  Rep. 
319);  (1905)  Palmer  v.  Bowser,  74  Neb.  108 
(103  N.  W.  1088). 

What  law  governs. 

2.  (1881.)  The  law  In  regard  to  home- 
stead exemptions.  In  force  whon  a  contract 
ts  entered  Into,  becomes  the  law  of  such 
contract.  Dwrinpton  v.  Myerg,  11  Neb.  888 
ON.  W.  555):  (1885)  McHuffh  v.  Smiley, 
17  Neb.  620  (20  N.  W.  296);  (1885)  Oa^ 
lUfker  V.  Smilev,  28  Neb.  189  (44  N.  W. 
187:  26  Am.  St.  Rep.  819). 

3.  (1885.)  The  homestead  law  in  force 
wh«t  a  debt  is  contracted  gorems  as  to  the 
rights  of  the  creditor  and  debtor  In  tbat 
ease.  DeWitt  v.  Sewing  Machirte  Co.,  17 
Neb.  633  (  23  N.  W.  606);  (1890)  Jackson 
V.  Creightom,  29  Neb.  310  (45  N.  W.  638); 
(1898)  Btfrltach  v.  Smiley.  64  Neb.  217  (74 
N.  W.  623). 

4.  (1885.)  When  a  stipulation  states 
that  a  debt  was  "accraed  In  the  summer  of 
1877"  It  will  be  presumed  to  have  accrued 
after  the  first  of  Jane  of  that  year  and 
within  a  bomestsad  law  taking  effect  on  the 
firat  day  of  June.  DeWitt  v.  Sewing  Ma<Aine 
Co.,  17  Neb.  533  (23  N.  W.  606). 

Statutory  provisions. 

5.  (1876.)  Homestead  laws  being  reme- 
dial in  their  character  should  receive  the 
most  liberal  construction.  BowJcer  v.  Cotlins, 
4  N«b.  494;  (1880)  Frocier  v.  Byae,  10  Neb. 


115  (4  N.  W.  934;  35  Am.  St.  Rep.  466); 
(1890)  MitcheUon  v.  Smith.  28  Neb.  583 
(44  N.  W.  871;  26  Am.  St.  Rep.  357). 

6.  (1889.)  Under  the  homestead  law  of 
1867,  the  homestead  of  a  debtor  is  not 
liable  to  a  sale  upon  attachment  or  execu- 
tion, so  long  as  It  is  owned  and  occupied  as 
a  homestead  by  the  debtor.  While  a  judg- 
ment will  continue  to  be  a  lien  upon  it. 
which  will  become  operative  upon  sale  or 
abandonment,  yet  It  Is  not  within  the  power 
of  the  legislature,  by  subsequent  enactments, 
to  diminish  the  right  conferred  by  that  law 
and  acquired  (as  against  the  debts  then  in 
existence)  by  residence  and  occupation. 
OalHffAer  v.  fimltey,  28  Neb.  189  (44  N.  W. 
187;  26  Am.  St  Rep.  319). 

7.  (1896.)  The  act  of  1879,  entitled  "An 
act  to  provide  tor  the  selection  and  dispo- 
sition of  homesteads,  and  to  exempt  the 
same  from  Judgment  Hens,  and  from  at- 
tachment, levy,  or  sale,  upon  execution  or 
other  process,"  Is  complete  in  itself  and 
embraces  the  entire  subject  indicated  by 
its  title.  Fox  V.  McClay,  48  Neb.  820  .(67 
N.  W.  888). 

8.  (1908.)  Section  17  of  the  act  of  Feb- 
ruary 26,  1879  (laws  1879,  p.  61),  commonly 
called  the  "homestead  law."  does  not  con- 
flict with  the  provisions  of  the  constitution, 
and  the  act  as  a  whole  is  a  valid  exercise 
of  legislative  power.  Hblmeg  ff.  Ifwon,  80 
Neb.  448  (114  N.  W.  606). 

ITatars  and  extent  of  right. 

9.  ( 1889. )  A  homestead  right  is  superior 
to  claims  of  all  creditors  except  those  to 
whom  a  legal  mortgage  Iws  been  executed 
upon  it  MeCreery  v.  Biihatfer,  26  Neb.  173 
(41  N.  W.  996). 

10.  (1902.)  Section  17  of  the  homestead 
act  exempts  to  the  owner  of  the  fee  the 
homestead  premises  against  all  debts  exist- 
ing or  created  previous  to  or  at  the  time 
of  the  death  of  his  wife,  even  though  he 
may  no  longer  be  the  bead  of  a  family. 
Pint. Nat.  Bank  of  Oreenwood  v.  Reece,  64 
Neb.  292  (89  N.  W.  804). 

Existence  of  more  than  one  homestead. 

11.  (1901.)  No  one  can  have  two  home- 
steads at  the  same  time.  Hence  where  the 
claimant  and  his  family  are  actually  occupy- 
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log  property  belonging  to  him  as  a  home, 
intending  to  remain  for  the  present,  an  in- 
tentioQ  10  remove  to  some  other  tract  ovned 
by  him  and  occupy  the  latter  as  a  home  at 
some  indefinite  future  period  will  not  en- 
able him  to  claim  It  as  a  homestead.  DwU 
V.  Kelly.  62  Neb.  642  (87  N.  W.  347). 

12.  (1905.)  ,  A  person  cannot  at  the  same 
time  have  two  homesteads,  nor  can  he  have 
two  places  either  of  which  at  hia  election  be 
mny  claim  as  his  homestead.  Hair  v.  Daven- 
port,  74  Neb.  117  (103  N.  W.  1042). 

13.  (1905.)  The  bead  of  a  family  who 
has  a  homestead  cannot  acquire  a  second 
homestead  until  the  first  has  been  abandoned 
or  conveyed,  or  contracted  to  be  conveyed, 
by  an  Instrument  which  our  statute  recog- 
nizes as  1^1  and  valid  for  that  purpose. 
Hair  V.  Davenport,  74  Neb.  117  (103  N.  W. 
1042). 

B.  VerB<m8  Bntitled. 
Head  of  family. 

14.  (1881.)  Defendant  entered  into  the 
contract  upon  which  judgment  was  after- 
IvardB  obtained  and  execution  Issued  while 
he  at  that  time  was  residing  with  his  sons 
and  daughters,  on  the  property  in  question 
as  a  homestead.  At  the  time  of  the  at- 
tempted levy  of  the  execution  on  the  home- 
stead, his  wife  had  died,  and  not  having  re- 
married he  was  residing  on  the  property 
as  .thiB  bead  of  a  family  consisting  of  a 
married  son  and  his  wife.  Uie  wife  and 
children  of  another  married  son  who  was 
absent  In  the  mining  country,  and  one  or 
more  servant  girls.  Held,  That  under  sec- 
tion 525,  code  of  civil  procedure,  which  was 
in  force  unaffected  by  amendment  or  sub- 
sequent legislation,  at  the  time  the  contract 
was  entered  Into,  defendant  was  entitled 
to  homestead  exemption.  Dorrington  v. 
Mver»,  11  Neb.  388  (9  N.  W.  S55). 

15.  (1900.)  A  widow  with  whom  resides 
her  children  and  grandchildren,  who  are 
under  her  care  and  maintenance,  is  the 
"head  of  a  fiunlly,'  and  Is  entitled  to  the 
benefits  of  the  law  exempting  homesteads 
from  sale  on  execution.  Chamberlain  Bank- 
inff  Houae  v.  Zutavem,  59  Neb.  623  (81  N. 
W.  858). 

16.  (1900.)  The  right  to  claim  the  statu- 
tory homestead  exemptions  as  head  of  a 
family  is  defined  by  Compiled  Statutes,  1899, 
Hyde  V.  Hyde,  60  Neb.  502  (  83  N.  W.  673). 

17.  (1900.)  Under  section  15,  chapter  36, 
Compiled  Statutes,  a  daughter  over  age  Is 
a  member  of  the  family  so  as  to  entitle  the 


father  to  claim  the  benefit  of  the  homestea 
exemption  as  the  "head  of  a  family"  onl 
when  it  appears  that  she  is  under  his  car 
and  maintenance,  and  is  unable  to  take  car 
of,  or  support  herself.  Hyde  v.  Hyde,  6 
Neb.  502  (83  N.  W.  673). 

18.  (1900.)  In  a  controversy  as  t 
whether  a  person  Is  the  "head  of  a  family 
and  entitled  to  his  homestead  exemption; 
based  upon  the  alleged  fact  that  he  ba 
living,  and  dependent  upon  him  for  suppor 
a  daughter  over  the  age  of  her  majority 
the  question  must  be  determined  from  th 
facts  and  circumstances  as  shown  by  th 
evidence.  In  such  a  case,  there  must  be  a 
actual  necessary  dependency,  by  reason  c 
the  Inability  of  the  dependent  to  care  to 
or  support  herself.  Hyde  p.  Hyde,  60  Nd 
502  (83  N.  W.  673). 

19.  (1900.)  Evidence  examined,  an 
found  to  support  the  finding  and  judgmen 
Of  the  trial  court,  holding  that  appellan 
is  not  the  head  of  a  family,  not  entitled  t 
the  exemptions  claimed.  Hyde  v,  Hyde,  S 
Neb.  602  (83  N.  W.  673). 

20.  (1901.)  Evidence  In  an  action  t 
quiet  title  to  an  alleged  homestead,  show 
ing  plaintiff  and  family  to  have  lived  on  th 
premises  until  the  wife  procured  a  dlvorc< 
and  that  plaintiff  has-  since  resided  thereoi 
with  one  son.  sustains  a  finding  that  tb 
premises  was  a  homestead.  Beet  v.  GrUi 
1  Unof.  812  (95  N.  W.  836). 

Harried  women. 

21.  (1884.)  A  Wife  may  claim  the  rlgh 
to  homestead.  McMahon  v,  Spellman,  1 
Neb.  653  (  20  N.  W.  10). 

22.  (1885.)  Where  the  title  to  the  fan 
ily  residence  is  In  the  wife.  It  Is  nevei 
theless  the  homestead  of  the  family,  am 
Is  exempt  from  Judgment  or  forced  sal* 
upon  execution  oir  other  process.  Stout  t 
Rapp,  17  Neb.  462  (23  N.  W.  351.  364). 

23.  (1897.)  The  title  of  the  homestea* 
of  married  persons  may  be  in  either  th< 
husband  or  the  wife.  France  v.  Bell,  e: 
Neb.  57  (71  N.  W.  984). 

C.  AcquUition  and  Establishmsnt. 
Necessity  of  oocupanoy. 

24.  (1901.)  Actual  occupancy  Is  not  ab 
Bolutely  required  In  every  case  where  i 
homestead  is  claimed.  But  occupancy  is  thi 
test  established  by  statute  and  it  Is  onl: 
through  liberal  construction  to  meet  th< 
beneficlent  ends  of  the  statute  that  certali 
Buttstltutes  therefor  have  been  permitted 
Davit  V.  Kelly,  62  Neb.  642  (87  N.  W.  347) 
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25.  (1901.)  Where  property  not  oecnpled 
br  the  claimant  and  his  family  Is  elatmed 
as  a  taomestead,  such  claimant  must  show 
either  a  constructive  occupancy,  as  in  case 
of  temporary  absence  without  abandonment, 
or  a  bona  fide  present  Intention  and  prepar* 
■tlon  to  occupy  followed  by  actual  occu- 
pancy within  a  reasonable  time.  Davit  v. 
Kellv,  «2  Neb.  642  (87  N.  W.  847). 

26.  (1901.)  Bare  intention  to  occupy 
property  as  a  homestead  at  some  future 
time,  li  not  sDiBctent  to  impress  It  with  that 
ehanwter.  Dmi»  v.  Kellv,  62  Neb.  642  (87 
N.  V.  347). 

27.  (1901.)  In  order  that  property  may 
be  eiem^  from  execution  sale  as  a  hdme- 
■tead,  It  must  be  either  occupied  by  the 
debtor,  or  there  mnat  be  a  ftoiw  /Wc  Inten- 
thn  to  occupy  the  property  as  such  at 
some  future  time.  Clement,  Bme  A  Co.  v. 
KopieU,  2  Unof.  18  (96  N.  W.  1126). 
Chmcter  and  mode  ot  ocenpancy. 

28.  (1895.)  The  requirement  of  the 
homestead  law  is  satisfied  If  the  homestead 
claimant  and  his  family  reside  in  the  habi- 
tation, whatever  be  Its  character,  on  the 
prantses  claimed  as  a  homestead.  Corey  v. 
BChvtter,  44  Keb.  269  (62  N.  W.  470). 

29.  (1895.)  A  two^ry  frame  bouse, 
the  lower  half  of  which  Is  used  for  a  mer- 
cantile business,  the  family  living  In  the 
tppet  part,  is  a  dwelling-house  within  the 
mMnlog  of  the  homestead  law.  Corey  v. 
Scksiter,  44  Neb.  869  (62  N.  W.  470). 

30.  (1902.)  A  mere  permissive  residence 
iB  t]te  family  of  one's  father-in-law,  will  e*- 
taUlah  no  homestead  rights  in  the  father* 
in-law't  land.  Howard  v.  Raymer$,  64  Neb. 
213  (8$N.  W.  1004). 

31.  (1902.)  While  an  undivided  Interest 
la  real  estate,  accompanied  by  excluslT* 
occupancy  by  Ihe  owner  of  such  interest  and 
Ub  tunlly  as  a  homestead,  la  sufficient  to 
support  a  homestead  exemption,  the  owner 
ttt  an  undlTlded  Interest,  who  holds  posses- 
>lon  under  a  lease  from  the  administrator 
of  Ui  deceased-  ancestor,  paying  rent  and 
uitlier  having  nor  claiming  any  righta 
other  than  those  of  a  tenant  at  will,  and 
htTing  no  intention  permanently  to  occupy 
the  premises  as  a  homestead,  will  have  no 
bomesteod  right  therein,  and  an  unacknowl- 
sdgeA.  iRltten  contract  of  sale,  signed  by 
ItlsueK  ud  wife  upon  a  suffltdent  consid- 
eration, will  be  enforced.  Rank  v.  Garvey, 
K  Neb.  767  (  92  N.  W.  1025). 

310.  (1901.)   The  actual  use  of  a  dwtil- 


ing  as  a  family  home  Is  a  sufflciwt  selection 
'under  the  provisions  of  the  homestead  law. 
Hobson  V.  Huxtable,  79  Neb.'  334  (112  N. 
W.  668). 

Sift.  (1907.)  Where  the  homestead  Is 
Selected  from  the  property  of  the  wife,  it 
must  be  with  her  consent;  but  such  consent 
may,  until  the  contrary  is  shown,  be  pre- 
sumed from  the  use  and  occupancy  of  the 
property  as  a  family  home.  Hobson  v.  Hux- 
table,  79  Neb.  334  (112  N.  W.  668). 

Time  of  acquisition. 

32.  (1876.)  Judgment  was  recovered 
against  C.  in  April.  IJe  was  at  that  time 
the  owner  of  certain  real  estate,  and  in 
October  following  entered  upon  and  occu- 
pied the  same  with  his  fikintly.  While  in 
possession,  execution  Issued,  levy  and  sale 
made.  Held,  That  the  premises  were  not 
exempt  as  a  homestead.  Boujker  v.  OotHtu, 
4  Neb.  494. 

33.  (18S6.)  Where  a  bead  of  a  family 
without  a  homestead  purchases  a  piece  of 
proi>eHy  within  the  homestead  limit  as  to 
quantity  and  value  but  Is  prevented  from 
talcing  actual  possession  for  some  time,  but 
who  does  enter  and  reside  upon  the  place 
within  a  reasonable  time,  takes  free  for  the 
lien  of  a  Judgment  existing  at  the  time  of 
the  purchase,  or  which  may  be  rendered 
prwious  to  actual  occupancy.  Hanlon  v. 
Pollard,  17  Neb.  368  (22  N.  W.  767>. 

34.  (1905.)  One  who  purchases  land 
with  the  bona  fide  intention  of  making  it 
his  home,  and  who  clearly  manifests  that 
intention,  so  that  those  dealing  with  it  or 
with  biia  relating  to  it  are  put  dpon  notice, 
may  thus  impress  It  with  a  hdmestead  char; 
attter,  although  because  of  some  interven-' 
Ing  obstruction  he  does  not  take  Immediate 
actual  possession  thereof.  If  he  occupies  .it 
with  his  family  within  a  reasonable  time 
after  the  pnrduse.  Hair  v.  Daventfort,  74 
Neb.  117  (103  N.  W.  1042). 

34a.  1907.)  A  hommtead  is  acquired, 
within  the  meaning  of  section  4,.  chapter  86, 
Compiled  Statutes,  at  the  date  of  the  mai^ 
rfage  of  Oie  owner,  and  not  from  the  dtte 
of  his  previous  occupancy  of  the  premises. 
Kloke  V.  Wottr,  78  Neb.  504  (111  N.  W.  134). 

Evidence. 

36.  (1901.)  Evidence  examined  and  heI4 
to  show  neither  a  bona  fide  occupation  of  the 
premises  as  a  homestead,  nor  an  Intention 
to  so  occupy  the  premlsM  at  any  future 
time,  Clement,  Bane  d  Co.  v.  KoptetB,  i 
Unof.  18  (96  N.  W.  1126). 
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36.  (1902.)  Where  premises  are  claimed 
to  constitute  a  part  of  the  homestead  of  a 
debtor  becaose  adjoining  premises  are  oecu- 
IPlH  as  B  residence  of  debtor's  lEamllT.  It  to 
vaeessuT  to  show  a  homestead  rlsht  In  the 
premises  on  which  the  family  lire.  JfotMrd 
V.  Bapmert,  «4  Neb.  21S  (89  N.  W.  1004). 

D.  Property  Constituting  Homestead. 
In  general. 

36a.  (1898.)  The  words,  "sabject  to  ex- 
emption as  a  homestead,"  nsed  in  section 
fiSj.  of  the  code,  do  not  refer  to  houses  aloas^ 
tflA  apply  to  lands  and  tomi  lots  as  w«lL 
■WHemair  v.  Wooltey,  68  Neb.  468  (78  N. 
W.  947). 

Axoonnt  or  extent. 

St.    (1889.)    A  homestead  exemption  to 

not  diminished  by  bringing  the  property 
within  the  corporate  limits  of  a  municipal- 
ity by  virtue  of  a  legislative  enactment. 
OalUgher  v.  fimiley,  28  Neb.  189  (44  N.  W. 
ItT;  26  Am.  St  Rep.  319). 

«S.  (1897.)  "Lot"  Is  employed  in  the 
statute  exempting  homesteads  to  heads  of 
ramlUes  in  its  popular  sense,  and  denotes 
a  parcel  of  land  within  the  limits  of  a 
city  or  village  as  surveyed  and  platted. 
2lqrtolH  State  Banfe  v.  Bchwenk,  61  N^. 
(70  N.  W.  970). 

39.  (1898.)  A  debtor's  homestead  ex- 
<aiaption  Is  limited  to  two  contlguoas  lots  in 
a  city,  town,  or  village,  or  to  160  acres  of 
OfEtside  land,  and  in  any  case  to  |2,000  In 
V^oe.  Bewih  V.  Aoed,  6S  Neb.  606  (76  N. 
■W.  22). 

40.  (1904.)  A  homestead  may  be  com- 
posed of  contiguous  parts  of  different  gov- 
«nunental  subdivisions,  rtnilall  v.  Peterson. 
n-Neb.  160  (98  N.  W.  688). 

Vftlna. 

41.  (1894.)  The  extent  of  a  homestead 
|l  not  to  be  determined  from  the  fee^lmplo 
-ivgue  of  the  land,  but  from  the  value  of  the 
bftnestead  claimant's  Interest  therein.  Boy 
v.  Anderson,  39  Neb.  386  (68  N.  W.  126:  42 
Am.  St.  Rep.  691). 

42.  (1896.)  Section  1,  chapter  36,  Com- 
piled Statutes,  exempts  to  those  persons 
i^fthin  Its  provisions  a  homestead  not  ex- 
uding $2,000  in  value  over  and  above  in- 
cumbrances. The  exemption  in  such  case  is 
■Jetermlned  not  from  the  value  of  the  fee- 
slmpie  title  but  from  the  value  of  the 
claimant's  Interest  In  the  premises.  MunAt 
«,  Hagedom,  49  Neb.  409  (68  N.  W.  610). 

43.  (1900.)    A  homestead  of  less  valuA 


than  12,000  Is  exempt  from  forced  sale. 
Chavib^Mn  Banking  Hmim  V.  Zutavem, 

69  Neb.  623  (81  N.  W.  858). 

43a.  (1906.)  The  value  of  a  mortgagor's 
homestead  interest  and  right  of  possession 
of  the  mortgaged  premises  pending  fore- 
closure proceedings  cannot  be  diminished  by 
the  costs  of  a  receivership,  the  fees  of  the 
receiver,  or  the  money  not  necesaarlly  paid 
out  by  him  for  repairs  on  the  premises, 
where  It  has  been  finally  decided  that  the 
receiver  ought  not  have  been  appointed. 
.7o«»n  «.  Wmi<m$,  76  Neb.  602  (112  N.  W. 
343). 

Deduction  of  liens  and  taxea. 
44.  (1894.)  Judgments  recovered  on  an 
ordinary  debt  against  the  owner  of  a  home- 
stead valued  at  $2,800,  and  upon  which 
there  to  an  unpaid  mortgage  for  $1,800,  are 
not  liens  upon  the  homestead.  Hoy  v. 
Anderton,  39  Neb.  386  (58  N.  W.  126;  42 
Am.  St  R^.  691). 

46.  (1S96.)  The  amount  of  an  inenm- 
branee  to  not  to  be  deducted  from  the  $9,000 
homestead  exemption,  but  the  claimant  to 
entitled  to  that  exemption  In  excess  of  such 
incumbrance.  Prugh  v.  Porttmouth  Savings 
Bank,  48  Neb.  414  (67  N.  W.  309;  (1896) 
Oorey  v.  Ptwmmer,  Perry  d  Co.,  48  Neb.  481 
(67  N.  W.  445). 

46.  (1898.)  A  homestead  not  exceedins 
$2,000  In  value  after  deducting  tacum- 
cumbrances  Is  exempt  from  selxore  and  sale 
tor  the  satisfaction  of  the  owner's  nrdlnur 
debts.  Bank  of  Bladen  v,  David,  6S  Nob. 
608  (74  N.  W.  42). 

47.  (1903.)  The  rule  that  the  b^der  of 
a  limited  or  partial  Interest  must  pay  taxM 
whlto  in  possession,  as  between  himself  and 
the  remainderman,  does  not  apply  to  a  home- 
stead claimant  In  possession  of  a  tract 
worth  more  than  $2,000,  but  not  divisible, 
pending  proceedings  to  establish  the  prlor- 
1^  of  Judgment  and  attachment  Hens  on  the 
surplus.  Baker  v.  Grand  Itland  Banking  Co^ 
4  Unof.  100  (93  N.  W.  428). 

Proceeds  of  homestead. 

48.  (1896.)  Proceeds  of  the  sale  of  a 
homestead  are  for  six  months  after  said 
sale  entitled  to  the  same  protection  against 
legal  process  as  the  homestead  itself;  and 
If  during  that  period  such  proceeds  are  In- 
vested in  a  city  lot  such  lot  may  be  selected 
as  a  homestead,  althouc^  not  yet  occupied 
as  such.  Prugh  v.  Portgmouth  Savings 
Bank,  48  Neb.  414  (67  N.  W.  309) ;  (1896) 
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Corejf  V,  Ptitmmer,  Perry  d  Co.,  48  Neb. 
m  (S7  N.  W.  445). 

49.  (1896.)  Wben  the  homestead  of  lew 
nine  than  $2,000  Is  conveyed,  a  Judgment 
recovered  against  the  vendor,  after  the  filing 
of  th«  contract  of  aale  and  before  the  pay- 
ment of  the  remainder  of  the  purchase 
price  and  the  execution  and  delivery  of  the 
deed,  upon  a  debt  for  the  payment  of  vhlcb 
such  homestead  Is  not  liable,  is  not  a'  lien 
upon  such  land  or  the  unpaid  purchase 
money.  Corey  v.  Pluinmer,  Perry  A  Co.,  48 
Neb.  481  (67  N.  W.  445). 

50.  (1908.)  As  to  subsequent  Uen-bold- 
en,  homestead  claimant  Is  entitled  to  12.000 
of  the  proceeds  wltboat  reduction  of  incum- 
brances, and  the  Ilen-holders  can  get  no 
grtater  right  by  neglecting  to  pay  taxes  for 
tbe  protection  of  their  liens  than  If  they 
had  paid  them.  Baker  v.  Grand  Itland 
Bmking  Co^  4  Unof.  100  (93  N.  W.  428). 

EL  (1903.)  The  debtor  may  inrest  the 
IHDceeds  of  his  homestead  In  other  land  at 
any  time  within  six  months  after  the  alien- 
ation thereof,  or  may  exchange  It  for  other 
land,  and  cause  the  same  to  be  conveyed 
to  his  wife,  and  she  -win  be  enUtled  to  hold 
mob  Isnd  to  tbe  amount  of  $2,000,  free 
ud  dear  of  hli  debts.  Scheel  v.  Ltuikner, 
4  nnoL  m  (9S  N.  W.  741). 

——Involuntary  coBTenlmi. 

52.  (1895.)  A  mortgagor  whose  pn^erty 
wu  sold  under  a  decree  of  foreclosure  may 
claim  the  surplus  proceeds  In  lieu  of  his 
homestead  exemption  any  time  before  tbe 
flnal  dlBtribuUon  of  snch  surplus.  Hooper 
V.  enfetter,  46  Neb.  67  «3  N.  W.  185). 

53.  (1898.)  Wben  a  homestead  Is  sold 
to  Batis^  a  mortgage  thereon,  the  owner  la 
entitled  to  have  the  amount  of  bis  home- 
itaad  exemption  set  oft  to  btm  from  tbe  anr- 
plu  proceeds  of  aale  after  sattsfytng  the 
debt  which  was  a  lien  on  the  homestead  In- 
terest, and  before  the  application  of  any 
part  ef  the  proceeds  to  the  satisfaction  of 
debts  against  which  the  homestead  exemp- 
tion might  be  claimed.  Morrill  v.  BMnner, 
S7  Neb.  164  (  77  N.  W.  876). 

U.  (1903.)  PitMseeds  of  the  sale  of 
reiKy.  on  speciOc  enforcement  of  a  contract 
therefor  by  a  personal  representative  of  a 
decetsed  vendor,  where  the  land  is  a  home- 
Mead,  an  amount  not  exceeding  $2,000  la 
Mt  permnalty,  and  should  be  turned  over 
to  those  to  whom  the  homestead  would 
hare  descended  by  operaUon  of  law.  8olt  v. 
iaderwn,  «7  N«b.  103  (93  N.  W.  206). 


Ownership,  estate  or  Interest. 

56..  (1886.)  It  U  not  essentUt  to  a 
homeatead  that  It  ahaU  be  free  from  incum- 
brances, nor  that  the  occupant  shall  possess 
tbe  legal  title.  State,  ex  rel.  Hilton,  v. 
Towntend.  17  Neb.  530  (23  N.  W.  509). 

66.  (1894.)  Any  Interest  in  land,  coupled 
with  the  requisite  occupancy  by  the  debtor 
and  his  Auklly,  Is  sufflctent  to  support  a 
homestead  exemption.  Hoy  v.  Anderson,  39 
Neb.  386  (58  N.W.12&;  42  Am.StR^691). 

Life  eaUtoa. 

67.  (1903.)  A  wife  m^  dalm  a  home* 
BtMd  in  a  life  estate  held  by  bar  husband. 
jDoicntn^  v.  Harttkom,  60  Neb.  164  (96  N. 
W.  801;  111  Am.  St  Rep.  550). 

Property  of  tenants  in  econmon. 

68.  (1886.)  A  tenant  in  common  la  not 
entitled  to  a  right  of  homestead  on  the 
common  property  as  against  a  judgment  In 
partition  in  favor  of  a  co-tenant  tor  the 
value  of  his  Interest.  Lynch  v.  Lynch,  18 
Neb.  686  (26  N.  W.  390). 

69.  (1893.)  A  homestead  may  be  claimed 
in  lands  held  In  Joln^tenancy.  Oile*  v. 
Miller,  36  Neb.  846  (54  N.  W.  661;  88  Am. 
St  Rep.  730). 

60.  (1893.)  An  undivided  Interest  In 
real  estate,  accompanied  by  the  exclusive 
occupancy  of  the  premisee  by  tbe  owner  of 
such  interest  and  bia  family  as  a  home,  is 
sufflefent  to  support  a  homeatead  exemption. 
Gilet  V.  Miller,  36  Neb.  846  (64  N.  W.  651; 
88  Am.  St.  Rep.  780). 

Wife's  separate  property. 

61.  (1899.)  Under  section  2,  chapter  36. 
Compiled  Statutes,  a  husband  cannot  acquire 
a  homestead  in  the  separate  property  of  the 
wife  except  with  her  consent  Klamp  v. 
Kkmp,  68  Neb.  748  (79  N.  W.  736). 

62.  (1899.)  Tbe  right  of  a  husband  to 
aeleet  a  homestead  In  the  aeparate  property 
of  the  wife  Is  a  merely  Inchoate  right,  which 
becomes  completely  divested  on  the  grant- 
ing to  her  of  a  decree  of  divorce.  Klamp  v. 
Stamp,  58  Neb.  748  (79  N.  W.  735). 

63.  (1899.)  'While  by  chapter  36,  Com- 
plied Statutes,  tbe  husband  is  described  as 
tbe  head  of  the  family,  or  the  person  who 
may  take  the  necessary  steps  to  protect  the 
homestead  from  forced  sale,  he  la  not 
thereby  given  tbe  exclusive  dominion  over 
the  homestead  or  tbe  right  to  the  proceeds 
and  profits  derived  therefrom,  wben  the 
property  la  tbe  separate  property  of  tbe 
wife.  Klamp  «.  Klamp,  68  Neb.  748  (79  N. 
W.  735). 
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Z(^tabl«  wtatas. 

Si.  (1902.)  S.  foreclosed  a  mortgage  od 
Uifl  acres  of  land  occupied  by  the  mortgagor 
B3  bis  homestead.  A  deficiency  existed  and 
B>  applied  to  the  court  for  a  receiver  pend- 
Eas  an  appeal  to  this  court  taken  by  the 
mortgagor  from  an  order  confirming  the 
sale.  Od  the  hearing  It  was  shown  that  the 
value  of  the  whole  tract  did  not  exceed 
{2,000  above  the  Incumbrance  thereon;  It 
w&A  further  shown,  and  the  court  found, 
IJui^  either  of  the  four  forty-acre  tracts  of 
MiKh  the  farm  consisted  exceeded  In  value 
the  sum  of  $2,000.  The  court  appointed  a 
receiver  for  all  but  45  acres  of  the  tract 
upon  which  the  orchard,  dwelling  house  and 
other  improvements  were  located.  Held, 
That  the  mortgagor's  interest  in  the  whole 
Xm^  being  less  than  $2,000  he  was  entitled 
t6  hold  the  same  as  a  homestead  and  that 
the  court  erred  in  appointing  a  receiver  for 
&Dr  part  of  the  tract.  8anfor4  v.  Anderton, 
3  ^of.  661  (92  N.  W.  152). 

S,  XiaUlltiM  Enforceable  Against  Home- 
steads. 

ffot  subject  to  attachment,  see  AttaChr 
menl,  |60. 

TrsseriptlT*  rights. 

file.    (1907.)    An  easement  by  prescrip- 
tion may  be  acquired  In  a  homestead  as  In 
IffttiW  property.  /e»Mn  v.  ahowaltor^  79  Neb. 
.144  (113  N.  W.  202). 

SblablUtles  existing  before  acquisition  of 
property. 

^  (1897.)  A  debtor  may  acquire  a 
lUHheetead.  and  hold  it  exempt  from  execu- 
tion for  debts  created  before  its  acquisition, 
but  not  then  reduced  to  Judgment,  and  thla 
aUhaugh  the  homestead  was  obtained  by 
exchange  for  property  which  was  liable  for 
ihe  payment  of  such  debts.  Paxton  <t  Gal- 
Idt^ttr  V.  Sutton,  53  Neb.  81  (73  N.  W.  221; 
^  £m.  St.  Rep.  589). 
,  Mt-  (1897.)  The  homestead  exemption 
cannot  be  claimed  as  against  a  judgment  re* 
rovtred  before  the  land  became  a  homestead, 
i^ton  d  Oatiagher  v.  Sutton,  63  Neb.  81 
<»K.  W.  221;  68  Am.  St  Rep.  589). 

Purchase-money  mortgage. 

GT'  (1902.)  When  a  mortgage  Is  given 
Iff  secure  part  payment  of  tiie  purchase 
prfcsl  of  a  homestead  to  be  established.  It 
la  fttanecessary  that  such  mortgage  be  signed 
and  executed  by  both  husband  and  wife; 
only  the  one  taking  tbe  title  need  execute 
anl^  mortgage,  and  the  same  Is  true  of  an 


agreement  for  the  extension  of  such  a 
mortgage.  Irwin  v.  Oay,  3  Unof.  163  (91' 
N.  W.  197). 

Mechanic's  Uen. 

68.  (1891.)  The  homestead  Is  subject  to 
sale  on  a  mechanic's  Hen  duly  obtained. 
Phelps  (£  Bigeloxo  'WindmiXl  Oo.  v.  Shop,  32 
Neb.  19  (48  N.  W.  896). 

Wages. 

69.  (1896.)  The  provision  of  section  531, 
civil  code,  that  nothing  therein  contained 
shall  be  construed  "as  to  exempt  any  prop- 
erty in  this  state  from  execution  or  attach- 
ment for  (Berks',  laborers',  or  mechanics* 
wages,"  has  no  application  to  property  ex- 
empt as  a  homestead  under  the  laws  of  this 
state.  Fox  V.  McOlay,  48  Neb.  820  (67  N. 
W.  888). 

70.  (1896.)  SeeUon  1  of  the  act  of  1879 
declares  that  the  homestead  "shall  be  ex- 
empt from  judgment  liens  and  from  execu- 
tion and  forced  sale  except  as  in  this  chap- 
ter provided."  The  only  exceptions  therein 
named  are:  (1)  Debts  secured  by  me- 
chanics', laborers',  and  vendors'  liens;  (2) 
debts  secured  by  mortgags  executed  by  both 
husband  and  wife  or  an  unmarried  claim- 
ant, ffeld,  That  the  provisions  of  the  code 
relating  to  clerks',  laborers',  and  mechanics' 
wages,  if  applicable  to  homesteads,  was,  so 
far  as  i't  confilcts  with  the  act  above  men- 
tioned, thereby  repealed.  Fox  v.  McCtan,  48 
Neb.  820  (67  N.  W.  888). 

Stockholder's  liability. 

71.  (1880.)  A  homestead  cannot  be  sub- 
jected to  the  payment  of  a  stockholder's  Ma- 
blllty  for  a  debt  of  the  corporation  of  which 
the  homesteader  is  a  stockholder.  Smith  v. 
Schmite,  10  Neb.  600  (7  N.  W.  329). 

Alimony. 

72.  (1898.)    In  a  suit  by  a  wife  for  a 

divorce  a  decree  for  alimony  in  her  favor  is 
a  lien  on  the  family  homestead,  the  title 
to  which  Is  in  tbe  husband.  Best  v.  Zutav- 
ern,  53  Neb.  604  (74  N.  W.  64);  (1902) 
frooman  v.  Fraaman,  64  Neb.  472  (90  N. 
W.  245;  97  Am.  St  Rep.  650). 

Judgments. 

73.  (1876.)  A  proper  construction  of  the 
statutes  of  this  state,  makes  a  Judgment  re- 
covered in  the  district  court,  a  lien  upon  all 
the  real  estate  of  the  debtor,  situated  In 
the  county  where  the  judgment  is  recovered. 
But  no  sale  can  be  had  of  the  proper  por- 
tion selected  as  a  homestead  by  the  debtor, 
as  long  as  the  premises  so  selected  are 
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owned  and  occnpfed  for  that  purpose.  State 
Bank  V.  Carton,  4  Neb.  498. 

74.  (1876.)  A  Judgment  of  a  probate 
court  throu^  a  lien  upon  a  homestead  of 
the  debtor  cannot  be  enforced  by  execution 
while  the  homestead  Is  owned  and  occupied 
by  the  judgment  debtor.  Eaton  v.  Ryan, 
B  Neb.  47. 

75.  (1895.)  The  lien  of  &  Judgment  on 
mortgaged  land  Is  subject  to  mortgagor's 
homestead  rights.  Hooper  v,  Castetter,  45 
Neb.  67  (  63  N.  W.  185). 

76.  (1904.).  Where  the  extent  of  the 
homestead  and  the  value  of  the  claimant's 
interest  there  are  less  than  that  allowed 
him  by  law,  a  mortgage  placed  thereon 
after  the  rendition  of  a  Judgment  against 
such  claimant,  for  the  purpose  of  paying  ofT 
a  prior  mortgage,  vIU  not  be  affected  by 
such  Judgment.  France  v.  HohnbeMm,  73 
Neb.  74  (104  N.  W.  866). 

 Lien  and  enforcement  after  termina- 
tion of  homestead. 

77.  (1876.)  The  Judgmmt  of  a  probate 
court  becomes  a  lien  upon  the  homestead  of 
the  debtor  by  filing  a  transcript  in  the  office 
of  the  clerk  of  the  district  court,  and  enter 
tns  the  same  upon  the  judgment  record. 
EtUon  V.  Ryan,  5  Neb.  47. 

78.  (1886.)  Updor  the  homestead  law  of 
lg«7  the  homestead  of  a  debtor  Is  not  liable 
to  sale  upon  attachment  or  execution  so  long 
as  it  is  owned  and  occupied  by  the  debtor. 
A  judgment  rendered  In  a  court  of  record 
in  the  county  where  the  homestead  is  sit- 
uated will  be  a  lien  upon  such  homestead, 
which  will  become  operative  upon  the  sale 
or  abandonment  of  the  homest«ad  by  the 
debtor.  McHuffh  v.  Bmiley,  17  Neb.  620  (20 
N.  W.  296). 

79.  (1898.)  The  existing  homestead  act 
exempts  from  forced  sale  upon  execution  or 
attachment  a  homestead  not  exceeding  in 
value  12.000,  and  a  Judgment  while  the  prem- 
ises are  impressed  with  the  homestead  char- 
acter is  not  a  lien  thereon,  even  after  their 
sale  and  abandonment  by  the  debtor.  Hor- 
batih  V.  BmiUy,  54  Neb.  217  (74  N.  W.  623). 

n.  TBAKSFEB  OB  INCUHBBANCB. 

Effect  on  contract  to  sell  homestead,  of 
failure  of  wife  to  sign,  see  Tendor  and 
Purchaser,  1131,32. 

Validity  of  mortgages,  see  Mortgages, 
II 12-19. 

Constitutional  and  statutory  provisions. 

80.    (1882.)    The  provision  in  the  act  of 


February  19,  1877,  that  a  conveyance  or  in- 
cumbrance of  a  homestead  is  void  unless 
Joined  in  by  the  husband  or  wife  of  the 
owner.  Is  sufficiently  expressed  in  the  title 
"An  act  to  exempt  homestead  from  Judicial 
sale,"  and  the  act  Is  constitutional.  Bonor- 
den  V.  Kriz,  13  Neb.  121  (12  N.  W.  831). 

81.  (1902.)  The  statutory  provisions  for 
the  conveyance  or  incumbrance  of  the  home- 
stead are  exclusive.  Buettgenbach  v.  Gerbig, 
2  Unof.  889  (90  N.  W.  654). 

Spedflc  performance  of  contract  of 
sale. 

.  82.  (1903.)  Where  In  an  action  for  spe- 
cific performance  by  a  personal  representa- 
tive of  a  deceased  vendor,  some  of  the  hein 
and  necessary  parties  are  minors.  It  would 
seem  that  there  Is  no  way  in  which  such  a 
contract  can  be  carried  out.  Hence  It  seems 
that  speclflc  performance  of  a  contract  to 
convey  a  homestead,  not  properly  executed 
and  acknowledged  will  not  be  granted  at 
suit  of  either  party.  Sott  v.  Anderson,  67 
Neb.  103  (93  N.  W.  206). 

Execution  sale. 

83.  (1893.)  A  sale  of  a  debtor's  home- 
stead, at  the  time  actually  occupied  by  him- 
self and  family  as  such,  by  a  sheriff  on  an 

ordinary  execution,  will  not  divest  the 
debtor  of  his  title  to  the  hororatead;  nor  will 
the  Bheriff's  deed,  made  In  pursuance  of 
such  sale  and  a  conflrmation  thereof,  convey 
any  title  to  the  purchaser  of  such  home- 
stead at  such  sale.  Baumann  v.  Frante,  37 
Neb.  807  (66  N.  W.  396). 

Administrator's  sale. 

83a.  (1904.)  A  homestead  of  less  value 
than  $2,000  cannot  be  disposed  of  at  admin- 
istrator's sale  either  for  the  discharge  of 
incumbrances  thereon  or  for  payment  of 
debts  against  the  estate  of  the  decedent,  and 
a  license  granted  by  the  district  court  pur- 
I)orting  to  authorize  such  a  sale  Is  abso- 
lutely void.  Bixhy  v.  Jewell,  72  Neb.  755 
(101  N.  W.  1026);  (1905)  Brandon  v.  Jen- 
sen, 74  Neb.  569  (104  N.  W.  1054);  (1906) 
Lyons  V.  Carr,  77  Neb.  883  (110  N.  W.  705). 

Mortgage. 

84.  (1874.)  The  provisions  of  the  stat- 
utes of  this  state,  exempting  from  attach- 
ment, levy,  or  sale,  upon  execution  or  other 
process,  the  homestead  owned  and  occupied 
by  any  resident,  being  the  head  of  a  family, 
do  not  apply  to  a  sale  of  such  homestead 
under  a  decree  of  foreclosure  of  a  mort- 
gage given  thereon.  Rector  v.  Rotton,  3 
Neb.  171. 


Digitized  by 


HOMESTEAD. 


18 


 Discharge  of  lien. 

86.  <1906.)  A  mere  promise  by  a  cred* 
Itor  to  a  husband,  who  la  the  sole  debtor  and 
the  owner  of  the  title  of  a  mortgaged  home- 
stead, that  the  former  will  forbear  for  a 
term  of  years  to  enforce  his  past  due  ob- 
ligations, on  condition  that  the  latter  shall, 
pay  promptly  semi-annual  Installments  of 
interest  at  a  greater  rate  than  that  reserved 
In  the  contract,  will  not  operate  to  dis- 
charge the  lien  of  the  incumbrance.  Jfcf  in* 
lev-Lanning  Loan  &  Trust  Co.  v.  /oAn«m, 
75  Neb.  60  (106  N.  W.  899). 

Joinder  of  and  acknowledgment  by  hn*- 
band  and  wife. 

Necessity  for  wife  to  join  in  purchase 
money  mortgage,  see  ante,  %  67. 

86.  (1886.)  A  homeatead  cannot  be  eon* 
veyed  or  encumbered  by  the  act  of  one 
without  the  consent  of  the  other,  and  this 
without  reference  to  which,  the  husband  or 
wife,  bolds  the  legal  title.  Stout  v.  Rapp, 
17  Neb.  462  (23  N.  W.  351,  364). 

87.  (1886.)  Under  the  homestead  law  of 
1879  a  mortgage  on  the  homestead  of  a 
married  person  to  be  valid  must  be  exe- 
cuted and  acknowledged  by  both  husband 
and  wife.  Aultman  <£  Taylor  Co.  v.  Jenkins, 
19  Neb.  209  (27  N.  W.  117);  (1892)  Phillips 
V.  Bishop.  35  Neb.  487  (53  N.  W.  375); 
(1892)  Whitiock  V.  Ooason,  36  Neb.  830  (63 
N.  W.  980) ;  (1899)  Council  Bluffs  Savings 
Bank  v.  Smith,  69  Neb.  90  (80  N.  W.  270; 
80  Am.  St  Rep.  669);  (1902)  Hedbloom  v, 
Pierson,  2  Unof.  799  (90  N.  W.  218). 

88.  (1886.)  A  mortgage  to  secure  an 
antecedent  debt  signed  by  both  husband  and 
wife,  and  afterwards  acknowledged  by  the 
wife  before  the  proper  officer,  but  not  by  the 

husband,  there  being  no  countervailing 
equities,  does  not  create  a  Hen  on  the  home* 
stead.  Aultman  &  Taylor  Co.  v.  JenkinSt 
19  Neb.  209  (27  N.  W.  117). 

89.  (1886.)  Mortgage  of  a  tract  of  land, 
including  homestead  executed  by  a  married 
man  without  concurrence  of  wife,  is  invalid 
for  the  purpose  of  affecting  such  homestead; 
but  aliter,  as  to  the  portion  of  such  tract, 
if  any,  not  embraced  wltbin  such  exempt 
homestead.  Bwift  v.  Dewey,  20  Neb.  107  (29 
N.  W.  264). 

90.  (1887.)  A  contract  to  convey  a  home- 
stead, entered  into  by  a  wife  in  ber  own 
name,  will  not  be  specifically  enforced  al- 
though she  is  not  living  with  her  husband, 
as  the  statute  requires  the  instrument  of 
conveyance  to  be  signed  and  acknowledged 
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by  both  husband  and  wife.  Larson  v.  Butt 

22  Neb.  370  (35  N.  W.  190). 

91.  (1887.)  The  fact  that  the  husban 
and  wife  are  not  living  together  at  the  tin 
the  contract  was  made,  will  not  render  he 
contract  -for  the  conveyance  of  the  hom< 
stead  valid.  Larson  v.  Butts,  22  Neb.  37 
(36  N.  W.  190). 

92.  (1888.)  Although  a  conveyance  of 
homestead  recites  that  It  is  made  by  tb 
husband,  he  only  being  mentioned  in  tb 
body  of  the  instrument,  yet  if  it  is  slgne 
by  his  wife  and  acknowledged  by  her  befoi 
the  proper  otilcer,  the  certificate  of  acknow 
edgment  stating  that  she  appeared  with  be 
husband,  and  that  tbey  acknowledged  th 
instrument  to  be  their  voluntary  act  an 
deed,  it  Is  sufficient.  Cobbey  v.  Jtnopp,  2 
Neb.  679  (37  N.  W.  486). 

93.  (1888.)    The  title  to  a  homeBtea<: 

exempt  under  the  laws  of  this  state  to  ; 
family  consisting  of  husband  and  wife,  wit] 
or  without  other  members,  cannot  be  dl 
vested,  or  incumbered  by  deed,  unless  sud 
deed  be  executed  and  acknowledged  by  botl 
husband  and  wife.  Betts  v.  Sims,  26  Net 
166  (41  N.  W.  117). 

94.  (1889.)  A  mortgage  on  a  tract  c 
land,  including  a  homestead,  executed  by 
married  man  without  the  concurrence  an' 
signature  of  the  wife,  la  Invalid  for  th 
purpose  ot  impairing,  dlslncumbering.  or  ii 
any  manner  affecting  snch  homestead  or  it 
appurtenances.  Mccreary  v.  Bchaffer,^2 
Neb.  173  (41  N.  W.  996);  (1891)  PhilUpS  t 
Bishop,  31  Neb.  863  (48  N.  W.  1106). 

96.    (1892.)   A  mortgage  executed  by  i 
•  husband,  having  an  Insane  wife  in  anothe 
state,  on  a  homestead,  is  void  as  to  th< 
homestead  rights.   Whitiock  v.  Oosson,  Si 
Neb.  830  (63  N.  W.  980). 

96.  (1893.)  Courts  will  not  specificali; 
enforce  a  contract  tor  the  sale  of  the  hom« 
stead  of  a  married  person,  unless  it  1 
executed  by  both  husband  and  wife.  Th< 
value  of  the  property  does  not  change  thii 
rule.  Clarke  v.  Koenig,  36  Neb.  672  (6' 
N.  W.  842). 

97.  (1894.)  Conveyance  of  a  homesteat 
must  be  signed  and  acknowledged  by  botl 
husband  and  wife.  Yiolet  v.  Rose,  39  Net 
660  (58  N.  W.  216);  (1899)  Interstate  Sat 
ings  d  Loan  Aas'n  v.  Strine,  58  Neb.  133  (7; 
N.  W.  377);  (1902)  Blumer  v.  Albright,  6 
Neb.  249  (89  N.  W.  809);  (1904)  Montagu^ 
V.  Marunda.  71  Neb.  805  (99  N.  W.  653). 

98.  (1896.)    Prior  to  the  enactment  o 
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the  homestead  law  of  1877,  the  fiUlure  of 
tlie  vife  to  join  In  b  conveyance  of  the 

bomestead,  the  title  to  the  same  being  in 
tbe  husband,  did  not  render  such  convey- 
ann  void.  SchieJdg  v.  Borlfoch,  49  Neb. 
262  (  68  N.  W.  524). 

99.  (1897.)  To  be  ralid  a  mortgage  on 
a  homestead  thereof  must  be  signed  and 
tcknowledged  by  both  the  husband  and  wife. 
The  fact  that  they  are  not  living  together 
St  the  time  of  the  execution  of  the  Instni- 
DMnt  does  not  affect  the  rule  or  rob  It  of 
Its  force.  France  v.  Belt,  52  Neb.  67  (71 
N.  W.  984). 

100.  (1897.)  A  mortgage  given  by  the 
wife,  at  the  time  of  the  purchase  of  real 
estate,  to  secure  the  unpaid  purchase  money, 
iB  valid  security,  though  not  signed  by  the 
hnsbaBd,  notwithstanding  the  property  was 
purchased  for,  and  occupied  as,  a  family 
homestead.  Prout  v.  Burke,  51  Neb.  24  (70 
N.  W.  512);  (1902)  Irwin  V.  Gav,  3  Unof. 
lU  (91  N.  W.  197). 

101.  (1902.)  An  alleged  oral  unreement 
between  a  son  and  his  parents  that  upon  the 
death  of  the  latter  he  shall  become  vested 
with  the  title  to  the  family  homestead  In 
consideration  of  his  carrying  on  the  busi- 
ness of  the  parents  and  providing  them  with 
a  home  and  maintenance,  is  void.  Teake  v. 
mmemer,  63  Neb.  607  (88  N.  W.  668). 
[Orerruled  on  rehearing.  6S  Neb.  167  (91 
N.  W.  181).  Reaffirmed  on  second  rehearing. 
70  Neb.  541  (98  N.  W.  57).] 

102.  (1902.)  The  homestead  of  married 
persons  In  this  state  cannot  be  conveyed  or 
Incumbered,  unless  the  instrument  by  which 
It  is  conveyed  or  Incumbered  is  executed 
and  acknowledged  by  both  husband  and 
wife.  Rawlea  v.  RHchenbach,  65  Neb.  29  (90 
N.  W.  943);  (1906)  Weatherington  v.  Smith 
77  Neb.  363  (109  N.  W.  381). 

103.  (1902.)  Where  a  husband  and  wife 
are  occupying  premises  as  a  homestead,  held 
by  either  under  a  contract  of  purchase,  the 
contraet  cannot  be  assigned  so  as  to  create 
a  lien  upon  the  premises  except  by  an  in- 
■tmment  executed  and  acknowledged  by 
both  husband  and  wife.  Rawlea  v.  ReicA en- 
bach,  S5  Neb.  29  (90  N.  W.  943). 

104.  (1902.)  An  oral  agreement  between 
a  son  and  his  parents  that,  upon  the  death 
<tf  both  the  latter,  he  shall  become  vested 
*ith  the  title  of  the  family  homestead  In 
consideration  of  lils. carrying  on  the  busi- 
■esB  of  the  parents,  and  providing  them 
<iiirlng  their  lifetime  with  a  home  and 


maintenance.  Is  testamentary  In  character, 
and  not  In  violation  of  our  statute  upon  the 
subject  of  homesteads.  Teske  v,  Dittberner, 
65  Neb.  167  (91  N.  W.  181).  [Overruled  on 
rehearing.  70  Neb.  544  (98  N.  W.  57}.] 

105.  (1902.)  Under  section  4,  chapter 
36,  Compiled  Statutes  of  Nebraska,  an  exe- 
cutory contract  for  the  sale  of  the  family 
homestead,  to  which  the  wife  Is  not  a  party, 
is  Invalid,  and  its  non-perfonnance  does  not 
furnish  a  basis  for  a  recovery  of  damages 
against  the  husband  for  the  loss  of  the 
bargain.  Ueek  v.  hange,  65  Neb.  783  (91 
N.  W.  696). 

106.  (1903.)  A  husband,  holding  a  life- 
estate  in  property  of  a  former  wife,  married 
again  and  continued  to  occupy  it  as  a  home- 
stead. The  property  was  subject  to  a  mort- 
gage, which  he  paid,  taking  an  assignment. 
Afterwards  be  reassigned  the  mortgage  to 
the  plaintiff,  as  security  for  a  new  debt. 
His  wife  did  not  join  in  the  assignment. 
Held,  That  this  amounted  to  an  incumbrance 
of  the  homestead,  and  that  the  mortgage 
was  not  enforceable,  as  against  the  life 
estate.  Doicning  v.  Hartshorn,  69  Neb.  364 
(95  N.  W.  801;  111  Am.  St.  Rep.  550). 

107.  (1903.)  A  mortgage  executed  on  a 
homestead,  by  one  acting  under  a  power  of 
attorney  which  has  been  signed  only  by  the 
husband,  is  void,  as  being  an  attempt  to  in- 
cumber the  homestead  without  the  joint 
signature  and  acknowledgment  of  husband 
and  wife  to  the  Instrument.  Norbury  v. 
Harper,  70  Neb.  389  (97  N.  W.  438). 

lOS.  (1903.)  Where  real  estate,  the  legal 
title  to  which  is  in  the  husband,  has  been 
selected  and  Is  occupied  as  a  family  home- 
stead. It  cannot  be  conveyed  or  incumL-t>rpd 
except  the  Instrument  conveying  or  Incum- 
bering the  same  be  signed  and  acknowl- 
edged by  the  wife,  as  is  provided  in  section 
4,  chapter  36,  Compiled  Statutes,  entitled 
"HomesteadB."  Teske  v.  Dittberner,  70  Neb. 
644  (98  N.  W.  57;  113  Am.  St.  Rep.  802). 

109.  (1903.)  A  parol  agreement  made  by 
the  husband  with  a  third  party  to  devlsb 
property  embraced  within  a  homestead.  like 
an  agreement  to  convey  the  reversionary  e.i- 
tate.  Is  in  conflict  with  the  provisions  of  the 
homestead  act  and  is  not  specifically  en- 
forceable, even  though  substantial  perform- 
ance of  the  contract  by  Uie  promisee  may 
have  taken  place.  Teske  v.  Dittberner.  70 
Neb.  544  (98  N.W.57;  113  Am.  St. Rep.  802). 

110.  (1903.)  A  contract  to  convey  the 
property  embraced  in  a  homestead,  which 


11 


1526 


Digitized  by 


Googli 


f  110a 


HOMESTEAD. 


II 


ressrves  to  the  homestead  claimants  the 
right  of  use  and  occupancy  until  the  death 
of  the  parties,  or  until  abandonment.  Is  an 
incumbrance  of  the  title  thereto  within  the 
meaning  and  purview  of  section  4  of  the 
bcmestead  act.  Teske  v.  Dittberner,  70  Neb. 
544  (98  N.  W.'67;  113  Am.  St  Rep.  802). 

110a.  (1903.)  One  S.,  having  children, 
QOt  minors,  and  an  insane  wife,  at  all  times 
residents  of  England,  owned  a  dwelling 
house,  and  lived  therein  with  a  woman  with 
whom  he  had  entered  into  a  void  marriage 
contract.  After  the  death  of  S.,  his  children 
and  true  widow  claimed  the  property  by 
descent  as  having  been  the  homestead  of  S- 
The  property  was  incumbered  by  a  valid 
mortgage  lien ;  plaintlft  loaned  S-  money 
with  which  the  lien  was  paid  off  and,  In 
good  faith,  toolE  a  mortgage  on  the  property 
executed  by  S.  and  the  woman  with  whom 
he  was  living,  as  husband  and  wife.  HeJd, 
That  plaintiff  has  a  lien  on  the  property  for 
the  money  loaned  and  so  used,  either  by 
virtue  of  bis  mortgage  or  that,  by  subroga- 
tion, he  has  such  lien  by  virtue  of  the  lien 
so  paid,  and  that  he  was  not  a  mere  volun- 
teer, and  that  daimants  may  not  avoid  hia 
mortgage,  and  retain  the  benefit  of  the  re- 
lease of  the  prior  valid  116n.  Gordon  v. 
Stewart,  4  Unof.  852  (96  N.  W.  624). 

111.  (1904.)  The  acknowledgment  by 
both  husband  and  wife  of  an  instrument 
whereby  it  is  sought  to  convey  or  incumber 

a  homestead  Is  an  essential  step  In  the  due 
execution  of  such  instrument  Bolt  v.  An- 
Oeraon,  71  Neb.  826  (99  N.  W.  678). 

112.  (1906.)  An  executory  contract  for 
the  sale  of  a  homestead,  made  by  either  hus- 
band or  wife  without  Joinder  by  the  other, 
is  void  as  to  the  whole  homestead  tract, 
without  regard  to  value,  and  not  only  will 
specific  performance  of  it  not  be  decreed, 
but  a  breach  of  It  vlll  not  afford  a  cause 
of  action  for  damages.  Lichtv  v.  BeaJe,  76 
Neb.  770  (106  N.  W.  1018). 

112a.  (1907.)  A  lease  of  a  homestead 
for  a  period  of  five  years  Is  a  conveyance 
within  the  meaning  of  section  4.  chapter  36, 
Compiled  Statutes,  and  is  void  unless  exe- 
cuted and  acknowledged  by  both  husband 
and  wife.  Eloke  v.  Wolff,  78  Neb.  504  (111 
N.  W.  134). 

112&.  (1907.)  Where  a  homestead  has 
been  selected  by  husband  and  wife  from  the 
teparate  property  of  the  wife,  the  wife  can- 
not by  a  conveyance  of  the  property  deprive 
the  husband  of  his  homestead  right  therein 


while  the  marriage  relation  exists.  Ifiller 
Pauatian,  79  Neb.  196  (112  N.  W.  342). 

 Conveyance  by  hosband  to  wife. 

113.  (1887.)  When  the  husband  a: 
wife  occupy  a  homestead,  the  title  to  whi 
is  in  the  name  of  the  husband,  a  deed 
conveyance  from  the  husband  to  the  wl 
signed  and  acknowledged  by  him  alone, 
valid,  although  not  signed  and  acknowledg 
by  the  wife.  Furrow  v.  Atftey,  21  Neb.  6 
(33  N.  W.  208;  60  Am.  Rep.  867). 

Acknowledgment. 

114,  (1896.)  A  conveyancer  of  real  esta 
such  real  estate  being  the  homestead  of  t 
grantors,  is,  unless  acknowledged,  abi 
lutely  void.  Horbach  v.  Tyrrell,  48  Neb.  5 
(67  N.  W.  485;  37  L.  R.  A.  434);  (189 
Havemeyer  v.  Dahn.  48  Neb.  536  (67  N. 
489  ;  58  Am.  St.  Rep.  706;  33  L.  R.  A.  ZZi 

116.  (1902.)  Where  a  contract  for  t 
sale  of  a  family  homestead  Is  not  acknoi 
edged  by  the  vendors.  It  Is  not  enforceat 
specifically  against  them,  and,  consequent: 
cannot,  while  it  remains  In  that  condttic 
be  enforced  specifically  against  the  oth 
party.  Bolt  v.  Anderaon,  63  Neb.  734  ( 
N.  W.  306). 

116.  (1903.)    A    contract   to  convey 
homestead  was  signed  only  by  the  husbai 
but  both  husband  and  wife  signed  ai 
acknowledged  a  deed  for  such  homestet 
placing  the  deed  in  escrow  to  await  t 
payment  of  the  purchase  price.     The  i 
knowledgment  was  taken  before  a  nota 
who  was  disqualified  by  reason  of  his  din 
pecuniary  interest  in  the  conveyance.  Hei 
That  the  vendee  was  not  entitled  ,to 
specific  performance  of  bis  contract  as 
such  homestead.  Watkina  v.  YouJl,  70  N< 
81  (96  N.  W.  1042). 

Estoppel  to  assert  invalidity. 

117.  (1897.)    The    mere    fact  that 

grantor  in  a  conveyance  of  a  family  hon 
stead  Is  described  therein  as  a  single  p< 
son,  will  not  estop  the  grantor  from  asse 
Ing  the  homestead  character  of  the  premie 
included  in  the  conveyance  or  the  right 
homestead  therein  as  against  a  grantee 
mortgagee.  France  v.  Bell,  52  Neb.  67  ( 
N.  W.  984). 

118.  (1902.)  Estoppel  cannot  supply  t 
statutory  requirements  of  signature  ai 
acknowledgement  to  the  incumbrance  of 
homestead  where  these  are  wanting.  Dat 

V.  Thomas.  G6  Neb.  26  (92  N.  W.  187). 

119.  (1904.)   A  man  who  has  fiaud 
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lently  executed  and  put  in  currency  a 
mortgage  upon  his  homeBtead,  without  pro- 
curing his  wife  to  join  therein,  cannot,  in 
an  action  to  foreclOBe  the  instrument,  after 
her  death,  gain  any  advantage  by  hie  own 
wrong,  unless  be  can  make  it  appear  that 
sQcta  advaatage  will  accrue,  at  least  in  part, 
10  some  one,  other  than  himself,  belonging 
to  Bome  of  the  classes  of  persons  sought  to 
be  protected  by  the  homestead  act.  Pitman 
V.  afoitti,  71  Neb.  257  (98  N.  W.  821). 

Value  in  excess  of  homestead. 

120.  (1886.)  Whero  a  homestead  of 
greater  value  than  |2,000  Is  transferred  from 
a  hasband  to  his  wife  without  consideration, 
and  stlU  occupied  as  a  homestead,  the  sur- 
plos  In  valne  over  $2,000  will  be  liable  In 
the  bands  of  the  wife  for  debts  of  the  bus- 
baod  contracted  before  the  transfer,  in  the 
same  manner  as  though  the  title  had  re- 
mained In  the  husband.  Hicks  &  Miller  Tea 
Co.  V.  Mack.  19  Neb.  339  (27  N.  W.  230). 

131.  (1903.)  It,  above  any  valid  incum- 
brances thereon,  there  be  a  surplus  In  ex- 
cess of  the  sum  of  $2,000  within  the  home- 
stead limits,  a  conveyance  of  such  surplus 
can  be  set  aside  when  made  in  fraud  of 
creditors.  Brown  v.  Campbell,  68  Neb.  103 
(93  N.  W.  1007). 

Bights  of  purchaser. 

123.  (1889.)  A  husband  and  wife  were 
in  possession  of  a  homestead  whl?h  was 
betvfly  nuHtgaged,  and  the  husband,  being 
sick  and  about  to  die,  executed  a  quitclaim 
deed  of  said  homestead  to  bis  brother  for 
the  purpose  of  enabling  him  to  settle  up 
the  estate  without  expense.  The  wife  at 
first  refused  to  sign  the  deed,  alleging  that 
it  would  deprive  her  of  her  rights  in  the 
estate,  but  upon  the  assurance  of  persons 
employed  by  the  grantee  to  procure  the 
deed.  In  effect  that  she  would  lose  none  of 
her  rights  thereby,  she  was  induced  to  sign 
and  acknowledge  the  deed,  ffeld,  That  the 
grantee  was  bound  by  the  representations 
of  the  persons  obtaining  the  deed  for  him. 
Barker  v.  Barker,  27  Neb.  136  (42  N. 
ff.  889). 

123.  (1893.)  Under  the  bomestead  lav 
of  1879,  the  purchaser  of  lands  held  and 
occupied  at  the  time  of  the  conveyance  as 
the  homestead  of  the  grantor,  and  which 
does  not  exceed  In  value  the  sum  of  $2,000, 
takes  the  same  free  from  the  lien  of  a 
ludgment  docketed  prior  to  such  purchase, 
hut  durli^  the  existeiue  of  the  homestead 
right  mie»  V.  Miller,  86  Neb.  346  (64  N. 
V.  B51:  38  Am.  St.  Rep.  730). 


124.  (1896.)  When  a  homestead  does 
not  exceed  the  value  of  the  statutory  ex- 
emption of  $2,000.  a  purchaser  takes  it  free 
from  any  judgment  against  the  vendor  ob- 
tained subsequent  to  the  acquiring  of  the 
homestead,  unless  based  upon  a  debt  secured 
by  a  mortgage,  mechanic's,  laborer's,  or 
vendor's  lien.  Corey  v.  Plummer,  Perry  d 
Co.,  48  Neb.  481  (67  N.  W.  44S). 

125.  (1900.)  The  ftimily  homestead  to 
the  Talue  of  $2,000  Is  not  the  subject  of 

fraudulent  alienation.  Plummer  v.  Rohman. 
61  Neb.  61  (84  N.  W.  600):  (1903)  Brown 
V.  Campbell,  68  Neb.  103  (93  N.  W.  1007); 
(1904)  National  Bank  of  Commerce  v. 
Chamlterlain,  72  Neb.  469  (100  N.  W.  943). 

126.  (1902.)  An  action  In  the  nature  of 
a  creditors'  bill  cannot  be  maintained  to  set 
aside  the  conveyance  of  property  which  is 
exempt  to  the  defendant  as  a  homestead. 
Jayne  v.  Bymer,  66  Neb.  785  (92  N. 
W.  1019). 

127.  (1903.)  The  fact  th-t  the  signature 
and  acknowledgment  of  a  wlTe  to  a  con- 
tract of  sale  of  a  homestead  wai  m&Ce  under 
threat  of  her  husband  to  "leave"  her  If  she 
did  not  execute  it,  Is  not  ground  for  refus- 
ing specific  performance  of  the  contract, 
where  the  vendee  is  entirely  Innocent  of  any 
participation  In  or  knowledge  of  the  threat. 
Johnson  V.  Weber,  70  Neb.  467  (97  N.  W. 
685). 

128.  (1906.)  Where  a  mortgage  Hen  ex- 
ists upon  a  tract  of  land  claimed  as  a 
homestead,  and  the  mortgage  debt  Is  paid 
by  the  proceeds  arising  from  a  loan  secured 
by  a  new  mortgage  on  the  same  land,  the 
Interest  of  the  claimant  being  at  all  times 
less  than  $2,000  In  value,  and  the  home- 
Btead is  sold  to  a  third  person  while  thus 
Incumbered,  the  transcript  of  a  judgment 
filed  while  the  first  mortgage  was  In  force 
does  not  become  a  lien  upon  the  premises. 
Goble  V.  Brenneman,  75  Neb.  309  (106  N. 
W.  440). 

■         Conveyance  to  wife. 

129.  (1894.)  Where  the  ownership  of  a 
bomestead,  exempt  at  and  before  the  rendi- 
tion of  a  judgment,  was  by  mesne  convey- 
ances transferred  from  the  judgment  debtor 
to  his  wife,  the  right  of  the  wife  to  assert 
such  homestead  exemption  was  In  no  way 
affected  by  the  fraudulent  intent  with  which 
either  of  said  conveyances  was  given  or  re- 
ceived. Munson  v.  Carter,  40  Neb.  417  (58 
N.  W.  931). 

130.  (1896.)    A  wife,  who  by  mesne  con- 
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veyance  from  her  husband  acquires  property 
exempt  as  the  homestead  of  the  family, 
takes  the  title  thereof  uniacumt>ered  by 
judgments  against  the  hnsband,  although 
the  purpose  of  such  conveyance  may  have 
been  to  defraud  creditors  of  the  latter. 
Mundt  V.  Hagedom,  49  Neb.  409  (68  N. 
W.  610). 

131.  (1898.)  Land  coDstltutlng  a  statu- 
tory homestead  when  conveyed  by  a  hus- 
band to  his  wife  does  not  become  liable  for 
hla  then  existing  debts  by  subsequently  los- 
ing its  homestead  character,  even  when  the 
transfer  was  voluntary.  Bank  of  Bladen  v. 
David,  53  Neb.  608  (74  N.  W.  42). 

132.  (1896  )  Where  a  husband  and  wife 
convey  their  homestead  to  a  third  person  to 
be  bter  conveyed  to  the  wife,  such  third 
person  holds  the  premises  in  trust  for  the 
wife  who  takes  title  free  for  the  Hen  of  a 
Judgment  against  her  husband.  Roberts  v. 
RoHn$on,  49  Neb.  717  (68  N.  W.  1035;  59 
Am.  St  Rep.  567). 

133.  (1896.)  The  motive  which  Influ- 
ences a  homesteadeih  to  convey  the  home- 
stead to  a  third  person,  to  be  later  conveyed 
to  the  wife,  is  immaterial  in  an  action  sub- 
jecting the  land  to  payment  of  a  judgment, 
as  the  property  was  not  susceptible  of  a  fraud- 
ulent conveyance.  Roberta  v.  RoWnson,  49 
Neb.  717  (68  N.  W.  1036;  59  Am.  St  Rep. 
567). 

— —  Awmmptlon  of  debt 

134.  (1902.)  After  sale,  and  before  con- 
flrmation,  the  wife  of  the  mor^gee  ob- 
tained a  deed  of  the  mortgaged  premises 
from  the  mortgagors,  who  occupied  it  as  a 
homestead.  The  sale  under  the  decree  after- 
wards being  coQflrmed,  and  the  mortgagora* 
title  thereby  divested,  held,  that  such  trans- 
action did  not  change  the  rule,  and  that  the 
mortgagee,  as  purchaser  at  the  judicial  sale, 
and  his  grantee,  could  not,  for  that  reason, 
be  heard  to  assert  the  homestead  exemption 
of  the  mortgagors  to  defeat  the  Judgment 
Hen  deducted  in  the  appraisement  from  the 
value  of  the  premises  as  a  prior  incum- 
brance. Curtis  V.  Osborne,  63  Neb.  837  (89 
N.  W.  420). 

Avoidance. 

135.  (1896.)  Threats  of  prosecution  and 
immediate  Imprisonment  of  the  husband 

when  used  to  induce  a  man  and  his  wife  to 
execute  and  deliver  a  mortgage  upon  their 
homestead  to  secure  the  payment  of  a  Judg- 
ment against  him,  where  the  threats  so  over- 
come their  wills  aa  to  Induce  them  to  BfBx 


their  signatures  to  such  mortgage  and  thi 
give  a  security  which  they  would  not  volu 
tarily  have  executed,  are  aufficlent  to  co 
stltute  duress  and  avoid  the  operation  of  tl 
Instrument  so  obtained.  Hargreaves  v.  JTc 
cek,  44  Neb.  660  (62  N.  W.  1086). 

136.  (1897.)  The  conveyance  of  a  bom 
stead  by  a  husband  and  wife  will  be  a< 
aside  where  the  wife  relied  on  false  repr 
sentatlons  though  the  husband  did  not.  Ori 
void  V.  Hazel9,  52  Neb.  64  (71  N.  W.  972). 

137.  (1902.)   Where  a  conveyance  Of  prei 
Ises  occupied  as  a  homestead  Is  set  aside  i 
fraudulent  the  homestead  right  will  be  pr 
tected.    First  Nat.  Bank  of  Greenicood 
Reece,  64  Neb.  292  (89  N.  W.  804). 

Bertoratlon  of  consideration. 

138.  (1901.)  The  general  principles  i 
equity  govern  claimants  of  a  homestead  k 
less  than  other  suitors.  Hence  where  bu 
band  and  wife  have  joined  in  a  duly  a 
knowledged  conveyance  of  the  homestead  1 
trust  to  pay  or  secure  Uie  payment  of  debt 
they  are  properly  required  to  do  equity  whe 
seeking  the  aid  of  the  courts  to  enforce  th 
terms  of  the  conveyance.  Walsh  v.  Walsi 
1  Unof.  719  (95  N.  W.  1024). 

in.  BIGHTS  or  SUEVIVINO  HUS- 
BAND, WIFE,  CHILDREN  OB 
HBIB& 

Contlnuanee  or  transmission  of  estate  1 
general. 

139.  (1904.)  A  homestead  of  less  vahi 
than  $2,000  cannot  be  disposed  of  at  admit 
Istrator's  sale  either  for  the  discharge  o 
incumbrances  thereon,  or  for  the  imymen 
of  debts  against  the  estate  of  the  decedeni 
and  a  license  granted  by  the  district  courl 
purporting  to  authorize  such  a  sale  Is  abac 
lutely  void.  Tindall  v.  Peterson,  71  Net 
160  (98  N.  W.  688). 

Bights  of  BurrlTlng  husband  or  wife. 

140.  (1889.)  Where  a  homestead  was  se 
lected  or  severed  from  the  separate  propert; 
of  a  husband  and  at  the  time  of  his  death  b. 
resided  upon  It  with  his  family,  neither  th^ 
life  estate  vested  in  the  wife,  nor  the  re 
mainder  vested  in  the  heira  of  the  deceden 
or  wife,  would  be  liable  for  the  debts  o 
either  husband  or  wife  existing  at  the  tlm< 
of  the  death  of  the  huslnnd:  and  this  woiilt 
be  the  case  whether  they  occupiel  the  prop 
erty  as  a  homestead  er  not.  the  exempt  qual 
ity  of  the  property  not  depending  upon  sucl 
occupancy.  Durland  v.  Better,  27  Neb.  SJ 
(42  N.  W.  741). 
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HI.  (1889  )  Where  a  homestead  was  se- 
lected or  severed  from  the  separate  property 
of  the  husband,  and  at  the  time  of  his  death 
tie  nslded  upon  It  Tlth  his  family,  the  title 
hereto  vested  in  liis  wife  during  her  life, 
exsmpt  from  the  payment  of  any  debt  or  lia- 
bility existing  against  either  the  husband  or 
wife  at  the  time  of  the  death  of  the  husband, 
except  such  as  were  valid  liens  as  against 
the  busband  at  the  time  of  his  death.  Dw- 
land  V.  SHler,  27  Neb.  33  (42  N.  W.  741). 

142.  (1893.)  Under  the  provisions  of  s«- 
tton  17,  chapter  36,  Compiled  Statutes,  If  the 
homestead  was  selected  from  the  separate 
property  of  either  husband  or  wife.  It  vests 
cn  the  death  of  the  person  from  whose  prop- 
erty It  was  selected  In  the  sarrlyor  for  life, 
and  atterwards  in  his  or"  her  hejrs  forever, 
etc.  This  life  estate  the  survivor  may  mort- 
gage, and  the  purchaser  under  the  decree 
ot  foreclosure  will  acquire  the  life  estate. 
y>bra$ka  Loan  d  Trutt  Co.  v.  SmaaaaU.  38 
Neb  516  (57  N.  W.  167). 

143.  (1899.)  When  a  homestead  Is  se- 
lected from  the  property  of  the  husband.  It 
rests  on  his  death  In  his  widow  for  life  and 
afterwards  in  his  heir  or  devisee  in  fee  slm- 
p'e.  finder*  u.  Bodle,  58  Neb.  57  (78  N.  W. 
480):  (1907)  Hobaon  v.  Buxtable,  79  Neb. 

144.  (1902.)  The  mortgagee  of  a  home- 
stfad  Is  not  entitled  to  a  receiver  as  against 
the  widow  of  the  mortgagor  to  whom  the 
property  has  passed  under  section  17,  chap- 
ter 36.  (implied  Statutes.  Joalin  v.  WiU 
Hant.  3  Unof.  194  (93  N.  W.  701). 

145.  (1906.)  Under  the  provisions  of  sec- 
tion 17,  chapter  36,  Compiled  Statutes  1903, 
a  homestead  which  was  the  separate  prop- 
erty of  the  wife,  at  her  deat  ests  In  her 
rarrlThig  hnshand  for  life,  an.  the  wife  has 
no  power  to  limit  or  dispose  of  the  life  es- 
tate of  the  survtTOP  by  will.  Bricftocc*  v. 
BHOtocek.  75  Neh.  417  (106  N.  W.  473). 

Ufhts  of  diildren  or  heirs. 

146.  (1891.)  Under  section  17  of  the 
bcmestead  law.  the  heirs  of  a  person  whose 
property  had  been  selected  for  a  homestead, 
took  a  vested  remainder  therein,  subject  to 
the  lite  estate  of  the  surviving  spouse,  and 
I:eBce  a  conveyance  of  the  interest  of  such 
heirs  In  the  estate  made  during  the  life  of 
nub  spouse  passes  his  entire  Interest  in  such 
homestead.  Hchuyler  v.  Hanna.  31  Neb.  307 
(47  N.  W.  932;  11  L.  R.  A.  321). 

147.  (1902.)  The  words  "his  or  her  heirs" 
u  used  in  section  17  of  chapter  36  of  the 


Compiled  Statutes  of  Nebraska,  refer  to  the 
heirs  of  the  decedent  and  not  to  those  of  the 
survivor.  Fort  v.  Cook,  3  Unof.  12  (90  N. 
W.  634). 

148.  (1903.)  In  an  action  for  specific 
performance  by  a  personal  representative  ot 
a  deceased  vendor  of  a  homestead,  as  the 
statute  requires  the  heirs  at  law  to  be  made 
parties,  the  decree  should  provide  that  they, 
and  not  the  personal  representative,  recover 
the  purchase  money.  8ott  v.  Anderaon,  67 
Neb.  103  (93  N.  W.  206). 

LiabUitiea  under  contract  for  conveyance. 

149.  (1903.)  If  the  vendor  In  a  contract 
for  the  sale  of  a  homestead  which  has  not 
been  properly  acknowledged  dies  before  con- 
veyance or  abandonment  of  the  homestead 
pursuant  to  the  contract,  those  who  suc- 
ceed to  his  rights  under  the  statute  may  re- 
fuse to  complete  the  sale.  Bolt  v.  Anderaon, 
67  Neb.  103  (93  N.  W.  205). 

Forfeiture  of  rights. 

160.  (1906.)  A  husband,  by  qualifying 
as  executor  of  his  wife's  estate  and  accept- 
ing the  title  to  land  under  her  will  does  not 
forfeit  his  right  to  a  life  estate  la  the  home- 
stead. Brichacek  v.  Brichacek,  75  Neb.  417 
(106  N.  W.  473). 

Poasesslon. 

161.  (1898.)  The  right  of  an  adminis- 
trator to  possession  of  the  real  estate  of 
which  his  decedent  died  seized  arises  from 
its  being  subject  to  payment  of  debta  of  the 
decedent  and  la  not  of  force  relative  to  a 
homestead.  Oooley  v.  Janaen,  54  Neb.  33 
(74  N.  W.  391). 

152.  (1898.)  The  title  to  lands  of  which 
a  man  dies  seized,  which  he  has  not  devised 
and  which  during  his  life  and  at  the  time  of 
his  death  was  the  homestead  of  himself  and 
family,  vests  in  the  widow  for  life,  and  re- 
mainder In  the  heirs,  exempt  from  any  lia- 
bility for  the  payment  of  debts  existing 
against  either  the  husband  or  wife  at  the 
time  of  bis  death  except  such  as  exist  or 
have  been  created  of  the  kinds  and  in  the 
manner  prescribed  in  the  cliapter  of  the  stat- 
utes relative  to  homesteads;  and  this  is  true 
whether  she.  after  the  death  of  the  husband, 
occupies  the  property  as  a  homestead  or  not. 
Coolej/  17.  Janaen,  54  Neb.  33  (74  N.  W.  391). 

Selection  pud  allotment. 

153.  (1885.)  A  county  court  has  juris- 
diction to  set  aside  a  homestead  to  a  widow 
by  virtue  of  its  general  jurisdiction  in  mat- 
ters of  probate  and  the  settlement  of  es- 
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tates.  Quthman  v.  Outhman,  18  Neb.  98  (24 
N.  W.  435). 

164.  (1904.)  When  a  widow  Is  entitled 
to  dower  and  homestead  In  lands  of  which 
her  husband  died  seized,  and  the  facts  upon 
which  her  right  of  homestead  and  dower 
depend  are  not  fn  dispute,  the  county  court 
of  the  county  in  which  the  estate  of  the 
husband  is  settled  has  Jurisdiction  to  assign 
such  dower  and  homestead.  Tyson  v.  Tpson, 
71  Neb.  438  (98  N.  W.  X076). 

155.  (1904.)  In  order  to  oust  the  county 
court  of  jurisdiction  to  assign  a  dower  or 
homestead  right  of  the  widow.  It  most  be  dis- 
puted by  presenting  an  Issue  of  fact,  which 
If  established  by  proof,  would  defeat  her 
claim  of  dower  or  homestead,  and  such  Issue 
must  be  one  which  the  county  court  by  Its 
organization  Is  unable  to  try.  Ty»on  v.  Ty- 
son, 71  Neb.  488  (98  N.  W.  1076). 

156.  (1904.)  Where  a  homestead  of  a 
deceased  exceeds  the  value  of  $2,000,  and  la 
so  situated  that  the  house  of  that  value 
cannot  be  set  apart  from  the  residue,  the 
whole  tract  may  be  sold,  on  application  of 
the  administrator,  to  pay  estate  debts,  and 
the  sum  of  $2,000  Invested  at  Interest  for 
the  use  of  the  widow.  Waraell  v.  Wariell, 
71  Neb.  774  (99  N.  W.  674). 

Amount  and  value. 

157.  (1903  )  Where  title  to  the  home- 
stead Is  In  the  husband  at  the  time  of  his 
death,  its  value  above  the  homestead  ex- 
emption Is  liable  for  the  satisfaction  of 
claims  duly  allowed  against  the  estate. 
Perry  Live  St^ck  CommiasUm  Co.  v.  Biggs, 
4  Unof.  440  (94  N.  W.  712). 

158.  (1904.)  In  a  contest  between  the 
widow  and  the  heirs  at  law  as  to  the  extent 
of  her  homestead  In  suburban  lands,  she  Is 
entitled  to  a  homestead  not  exceeding  160 
acres  in  area  and  $2,000  in  value.  Tyson  v. 
Tyson.  71  Neb.  438  (98  N.  W.  1076). 

159.  (1904.)  A  homestead  exemption  Is 
by  the  law  of  this  state  limited  to  the  value 
of  $2,000,  and  If,  upon  the  death  of  a  hus- 
band.  the  dwelling  and  the  tract  of  land 
adjacent  thereto,  selected  from  his  estate 
and  occupied  by  himself  and  family  as  a 
homestead,  exceeds  that  value  and  are  bo 
situated  that  the  dwelling  together  with 
the  grounds  upon  which  It  atands,  and  not 
exceeding  that  value,  can  not  be  set  apart 
from  the  residue  of  the  tract,  no  legal 
estate  in  the  land,  or  in  any  part  of  it,  passes 
to  the  widow  and  heirs  under  the  home- 
stead act,  but  In  lieu  thereof  an  equitable 


Interest  to  the  value  of  $2,000  in  the  ent 
tract  does  pass  to  them  thereunder.  Warti 
V.  Warden,  71  Neb.  774  (99  N.  W.  674). 

IV.  ASANDONUENT,  "WAIVEB,  01 
FOBFEITUBE. 
Ih»8  or  relinquiahmmt  of  right  In  ^enei 

160.  (1886.)    Where  the  homestead  rlf 
has  once  become  vested  by  the  party  ent 
lag  Into  possession  and  enjoying  the  sa: 
for  years,  such  right,  as  against  a  debt 
curred  after  the  homestead  right  was 

-«  quired,  can  be  divested  only  by  a  sale 
abandonment.   Dennis  v.  Omaha  Nat.  Bat 
19  Neb.  G75  (28  N.  W.  512). 

161.  (1895  )     Should  the  owner  of 
homestead  permanently  abandon  the  sai 

a  judgment  creditor  may  have  his  cla 
satisfied  from  the  said  property.  Corey 
Schuster,  44  Neb.  269  (62  N.  W.  470). 

161a.    (1906.)    Neither  spouse  can  ahi 
don  the  homestead  for  the  other  without  1 
or   her   free   consent.  Weatherington 
Smith,  77  Neb.  363  (109  N.  W.  381). 

161b.  (1906.)  Neither  the  husband  n 
the  wife  can  abandon  the  family  homeste 
and  thereafter  sell  and  convey  the  same 
another  to  the  exclualon  of  the  homeste 
right  of  an  insane  spouse.  Weatheringt 
V.  Smith,  77  Neb.  369  (112  N.  W.  566). 

Separation  of  family. 

162.  (1884.)    Where  a  wife  voluntari 

abandoned  her  husband  several  years  1 
fore  his  death,  purchased  lots  In  her  oi 
name,  erected  a  house  thereon  In  which  s 
had  her  home,  upon  his  death  she  could  u 
claim  the  homestead  of  her  late  husbai 
as  her  own,  but  that  sho  had  a  dower  I 
terest  therein.  Dicfcman  v.  Birkhauser, 
Neb.  686  (21  N.  W.  396). 

163.  (1889.)  O.  was  the  owner  of 
homestead  on  which  he  lived  with  his  wl 
and  hen  several  grown  sons  and  daughte 
by  a  former  marriage.  Owing-  to  ill  trei 
ment  by  O.  of  tbe  family,  and  especially 
the  daughters,  the  family  left  the  homestei 
and  went  to  a  distant  part  of  the  couni 
where  they  remained,  the  wife  and  motb 
going  with  them  and  remaining  with  the 
for  the  most  part  until  the  death  of  c,  b 
several  times  returning  and  ranalnlng 
the  homestead  for  longer  or  shorter  lengtl 
of  time;  at  one  time,  when  O.  was  sic 
for  about  three  weeks.  O.  remained  on  t1 
homestead  for  a  year,  more  or  less,  aft 
the  departure  of  the  family,  when  on  a 
count  of  Ulnees  he  was  removed  to  a  lu 
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pllal  at  the  county  seat,  where  he  died. 
BeU,  That  upon  the  death  of  O.  the  widow 
became  Tested  with  a  life  estate  In  the 
homeetead.  Lamb  v.  Wogan,  27  Neb.  236 
(42  N.  W.  1041). 

1<4.  (1898.)  Homeatead  lighta  cannot 
lie  dlrested  tqr  the  act  of  the  husband  alone. 
Therefore  the  wife's  right  of  homestead  Is 
not  defeated,  where  she  remains  in  occu- 
pancy, and  the  husband  abandons  her  and 
liTes  elsewhere.  Morrill  v.  8kinner,  57  Neb. 
164  (77  N.  W.  376). 

16S.  (1904.)  Homestead  ri^ts  cannot 
be  diTested  by  the  act  of  the  husband  alone, 
but  subsist  iQ  the  wife  after  she  has  been 
abandoned  by  her  husband.  National  Bank 
of  commerce  v.  CAam&erlain,  72  Neb.  469 
(100  N.  W.  943). 

 Death. 

16S.  (1905.)  A  debtor  who  has  acquired 
a  homestead  does  not  lose  his  right  to  the 
aeiaption,  where  he  continues  to  occupy 
the  property  as  a  home,  though,  by  reason 
of  death  and  the  removal  of  his  family,  he 
has  no  one  living  wIUi  him.  Palmer  v.  Saw- 
yer, 74  Neb.  108  (103  N.  W.  1088). 

Bcmxtval  from  homestead. 

167.  (1892.)  Two  things  must  concur  to 
show  an  abandonment  of  a  homestead,  viz., 
an  Intention  to  abandon,  and  actual  aban- 
donment. Bckman  v.  Scott,  84  Neb.  81?  (52 
N.  W.  822);  (1894)  UaJlard  v.  First  Nat. 
Bmk  of  North  Platte,  40  Neb.  784  (59  N. 
W.  511);  (1894)  Quigley  v.  McEvony,  41 
Neb.  73  (  59  N.  "W.  767);  (1895)  Corey  v. 
SckMier.  44  Neb.  269  (62  N.  W.  470); 
(1904)  National  Bank  of  Commerce  v.  Cham- 
lerlflM,  72  Neb.  469  (100  N.  W.  943). 

1S8.  (1894.)  To  constitute  abandonment 
of  a  homestead  there  must  be  both  actual 
lemoTal  and  the  intention  not  to  return. 
Absence,  though  prolonged,  for  some  tem- 
porary purpose  is  not  abandonment.  Edr 
Kwrti  p.  Raid,  39  Neb.  646  (58  N.  W.  202; 
42  Am.  St.  Rep.  607). 

189.  (1895.)  Where  the  owner  of  a 
homestead  leases  the  property  for  a  year, 
the  rent  to  apply  to  payment  of  his  debts, 
and  lie  removes  to  another  town,  the  fact 
ihat  he  votes  In  such  place  of  his  removal 
does  not  alone  signify  an  abandonment  of 
the  homestead.  Corey  v.  Schutter^  44  Neb. 
26S  (62  N.  W.  470). 

170.  (1900.)  WheUier  one  has  actually 
abandoDed  a  homestead  la  a  question  of  fact 
to  be  detennined  from  all  the  evidence  per- 


an^n..   Flynn  v.  BUey,  60  Neb.  491  (83  N. 
W.  663). 

171.  (1901.)  Evidence  showing  a  home- 
steader held  a  public  sale  of  his  farm  prop- 
erty and  moved  to  town  where  he  engaged 
in  different  buaiuesa  at  various  times  shows 
an  abandonment  of  the  homestead.  McCord- 
Brady  Co.  v.  Tesiier,  1  Unof.  740  (96  N.  W. 
342). 

172.  (1902.)  Where  a  husband  and  wife 
depart  from  the  homestead  for  the  purpose 
of  business,  pleasure  or  health,  but  coupled 
with  such  departure  Is  the  intention  on  his 
part  not  to  return,  the  wife  can  not  be  de- 
prived of  her  homestead  right  unless  she 
participated  In  tiA  intention  not  to  return. 
Blumer  v.  Albright,  64  Neb.  249  (  89  N.  W. 
809). 

172a.    (1906.)    A    departure    from  the 

homestead  for  pleasure,  business  or  health, 
does  not  constitute  an  abandonment  there- 
of. Weatherington  v.  Smith,  77  Neb.  363 
(109  N.  W.  381). 

1726.  (1906.)  Where  the  wife  Is  absent, 
being  confined  in  an  asylum  for  mental 
treatment,  such  absence  Is  not  an  abandon- 
ment of  the  homestead.  Weatherington  v. 
Smith,  77  Neb.  363  (109  N.  W.  381). 

——Acts  constituting  abandonment 

173.  (1886.)  Where  a  wife  who  Is  pos- 
sessed of  a  homestead  dies,  and  the  hus- 
band procured  a  alster-in-law  and  her  hus- 
band to  live  In  the  house,  rent  free,  and  care 
for  his  daughter,  and  went  to  the  Blac\ 
Hills  for  a  term  of  years,  the  fact  of  bin 
exercising  the  right  of  suffrage  while  there 
will  not  subject  his  curtesy  In  the  homestead 
to  sale  on  execution,  there  being  no  aban- 
donment of  the  homestead.  Dennfs  v. 
Omaho  Nat.  Bank,  19  Neb.  676  (28  N.  W. 
512). 

174.  (1894.)  Removing  from  a  homestead 
and  residing  temporarily  elsewhere  for  the 
purpose  of  busineui,  pleasure,  or  health,  will 
not  worli  an  abandonment  of  a  homestead, 
unless  coupled  with  such  removal  la  the  In- 
tention not  to  return,  or  after  removal  the 
Intention  Is  formed  of  remaining  away.  Erf- 
wards  v.  Reid,  39  Neb.  645  (58  N.  W.  202; 
42  Am.  St.  Hep.  607). 

175.  (1894.)  Where  a  husband  and  wife 
remove  from  their  homestead  to  reside  In  a 
nearby  town,  the  husband  running  a  shoe 
shop,  the  wife  dividing  her  time  In  town  and 
on  the  farm,  which  la  managed  by  a  son, 
such  remoTOl  does  not  constitute  an  aban- 
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donment  of  the  homestead.  Edwarda  v. 
lleid,  39  Neb.  645  (58  N.  W.  202;  42  Am,  St. 
Rep.  607). 

176.  (1903.)  An  intention  to  abandon  a 
homestead  and  an  actual  Isartng  must  con- 
cur in  order  to  deprive  a  debtor  of  home- 
stead rights,  and  where  no  new  homestead 
premises  have  been  acquired,  and  the  occu- 
pation of  former  ones  have  been  resumed 
before  Judgment,  the  fact  that  the  debtor  re- 
sided, as  he  says  for  business  reasons,  for 
nearly  six  years  elsewhere  and  was  regis- 
tered as  a  voter  in  an  adjoining  city,  does 
not  conclusively  show  an  abandonment  of 
the  homestead.  Omaha  Brewing  Aaa'n  V. 
Zeiler.  4  XInof.  198  (93  N.  W.  762). 

Sale  and  conveyance. 

177.  (1876.)  A  sale  of  a  homestead  by 
the  debtor  Is  a  relinquishment  of  the  protec- 
tion afforded  by  the  homestead  act,  and  ren- 
ders the  lien  capable  of  Immediate  enforce- 
ment by  execution.  Baton  v.  Ryan,  5  Neb. 
47. 

178.  (1884.)  Judgments  were  recovered 
against  H.  and  W.  In  the  county  court  in 
March,  1877,  and  transcripts  filed  in  the 
district  court  In  April  of  that  year.  In  June 
following  M.  and  wife  conveyed  the  home- 
stead to  one  G,  who  immediately  reconveyed 
to  the  wife  of  M.  No  consideration  was  paid 
nor  change  of  possession,  and  the  premises 
continued  to  be  occupied  as  the  family  home- 
stead of  M.  Held,  That  the  conv^ance  to  O. 
was  not  an  abandonment  of  the  homestead, 
and  It  was  not  liable  for  the  satisfaction  of 
the  Judgments.  McMah(m  v.  Bpellman,  1& 
Neb.  663  (20  N.  W.  10). 

179.  (1885.)  An  agreement  to  transfer 
the  title  of  the  property  from  the  husband 
to  the  wife  will  not  destroy  the  right  of 
homestead,  if  the  premises  continue  to  be 
occupied  by  the  debtor  and  bis  family  as 
their  home.  McHugh  v.  amtley,  17  Neb.  626 
(24  N.  W.  277). 

Lease. 

180.  (1882.)  The  leasing  of  a  barn  lo- 
cated on  a  homestead  and  its  use  and  occu- 
pation by  the  tenant  Is  not  inconsistent  with 
the  occupancy  of  the  homestead  by  a  debtor 

as  to  relinquish  bis  exemption.  Ghty  V. 
Downs,  12  Neb.  532  (12  N.  W.  8). 

Kortgaife. 

181.  (1885.)  Where  the  owner  of  a 
homestead  executes  a  quitclaim  deed  as  se- 
curity for  a  loan,  and  with  the  intention 
that  It  was  to  operate  as  a  mortgage,  it  Is 


not  an  abandonment  or  sale  of  the  home 
stead  as  will  permit  execution  thereon  b] 
Judgment  creditors.  McHugh  v.  Smiley,  1' 
Neb.  620  (20  N.  W.  296). 

182.  (1885.)  Where,  under  the  home 
stead  law  of  1877,  a  deed  of  the  homesteac 
was  executed  by  both  husband  and  wife,  at 
security  for  a  debt,  the  fact  that  the  hue 
band,  without  the  consent  of  the  wife,  tool 
a  lease  of  the  premises  from  the  grantei 
in  the  deed,  will  not  affect  the  homesteac 
right.  McHugh  v.  Bmiley,  17  Neb.  626  (2- 
N.  W.  277). 

Power  to  waive. 

183.  (1874.)  The  homestead  right  Is  i 
purely  personal  one  which  the  owner  ma; 
at  any  time  waive  or  renounce.  Rector  t 
Rotton,  3  Neb.  171. 

184.  (1890.)  The  homestead  exempttoi 
is  one  personal  to  the  bead  of  the  famil; 
and  may  be  waived  by  him.  Jackson  i 
Oreighton,  29  Neb.  310  (45  N.  W.  638). 

185.  (1894.)  Brotonell  v.  Stoddard,  4 
Neb.,  i77  (60  N.  W.  380);  (1901)  Oilbert  t 
Provident  Life  A  Trust  Co.,  1  Unof.  282  (9 
N.  W.  488). 

186.  (1891.)  Where  the  owner  of 
homestead  has  agreed  to  satisfy  a  Judgmen 
out  of  the  proceeds  of  a  sale  of  the  homi 
stead,  a  third  party,  not  in  privity  with  bin 
cannot  claim  the  benefit,  of  the  exemptiot 
particularly  where  such  exemption  would  n 
suit  In  defrauding  the  former  owner  of  th 
homestead.  Comnock  v.  WiUon,  33  Neb.  61 
(50  N.  W.  959). 

Claim  of  exemption  of  personal  property 

187.  (1893.)  Since  the  husband  cannc 
waive  a  homestead  right  as  against  his  wlf< 

him  claim  for  an  exemption  of  persom 
property,  in  which  his  wife  did  not  Join,  1 
not  a  waiver  of  their  homestead  right 
Qilea  V.  Miller.  36  Neb.  346  (54  N.  W.  551 
38  Am.  St.  Rep.  730). 

Release. 

188.  (1890.)  Where  a  husband,  deslrln 
to  satisfy  a  Judgment  against' himself  for 
debt  Incurred  while  law  of  1867  was  In  foro 
signs  a  release  of  the  homestead  right,  an 
procures  a  purchaser  at  Judicial  sale,  lattc 
acquires  a  good  title.  Jackson  v.  Oreightoi 
29  Neb.  310  (45  N.  W.  6S8). 

Consideration  for  release. 

189.  (1901.)  The  release  of  a  homestea 
right  is  a  sufficient  consideration  to  suppoi 
a  contract  made  between  husband  and  wif 
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for  an  equal  division  of  the  money  derived 
from  a  sale  of  the  family  homestead.  Racek 
T.  Firtt  \at.  Bank  of  North  Bend,  62  Neb. 
669  (87  N.  W.  542). 

Acquiescence  in  execution  sale. 

190.  (1903.)  A  homestead  was  levied 
Gpoa  and  sold  by  the  sheriff  on  an  ordinary 
exeratlon.  After  confirmation  of  the  sale 
and  application  of  the  proceeds  to  the  pay- 
ment of  the  Judgment  and  costs,  a  surplus 
amounting  to  tbe  sum  of  |2,449.08  remained 
in  the  hands  of  tbe  sheriff.  The  wife  bad 
not  been  a  party  to  the  proceedings,  but 
subsequently,  by  application  to  the  court, 
obtained  an  order  for  the  payment  of  the 
surplus  to  her.  The  sheriff,  acting  in  pur- 
suance of  this  order,  required  that  the  hus- 
band join  with  the  wife  In  signing  the  re- 
ceipt for  the  money.  Held,  That  a  waiver 
of  the  homestead  right  by  the  husband  could 
not  be  predicated  solely  upon  the  fact  that 
he  signed  the  receipt  Whether  in  any  event 
a  homestead  right  can  be  waived,  vtwre. 
Tan  Doren  v.  Wiedeman.  6S  Keb.  243  (94  N. 
V.  124;  110  Am.  St.  Rep.  419). 

Evidence. 

191.  (1888.)  Evidence  relied  on  to  estop 
a  wife,  the  second  head  of  a  family,  to  deny 
tbe  validity  of  the  title  of  a  purchaser  of 
her  exempt  homestead  by  conveyances  which 
she  did  not  execute  and  acknowledge,  ex- 
tmloed,  and  heJd  Insufficient  to  establish  an 
estoppel  Bett$  v.  Sim»,  25  Neb.  166  (41  N. 
W.  117). 

192.  (1894.)  Tbe  act  of  registering  as  a 
Toter  Is  not  conclusive  upon  tbe  question  of 
the  residence  of  the  party  registered.  In  an 
action  to  relieve  a  piece  of  real  estate  of  the 
lira  created  by  the  levy  of  an  attachment 
writ  on  real  estate  claimed  as  a  homestead, 
but  is  a  fact  to  be  considered,  where  It  la 
disputed  as  to  whether  defendant  appeared 
In  person  before  the  board  of  registration 
and  effected  the  registration,  or  It  was  done 
by  some  other  person.  Mallard  v.  Firat  Jfat. 
Boat  of  Xorth  Platte,  40  Neb.  784  (59  N.  W. 
511). 

193.  (1894.)  Evidence  held  sufficient  to 
sustain  finding  that  plaintiff  had  not  aban- 
doned, bis  homestead  by  moving  with  his 
(amity  to  another  state  in  search  of  work. 
Mtlleri  V.  Fir$t  Nat.  Bank  of  North  Platte, 
4«Neb.  784  (59  N.  W.  511). 

194.  (1894.)  Evidence  that  claimants 
took  legal  advice  on  the  law  of  abandonment 
MAre  going  away  from  the  premises  is  com- 
petent in  proTlns  there  was  no  intention  to 


^nndon  their  homestead.  Quigley  v.  Mo 
Evonv,  41  Neb.  73  (  59  N.  W.  767). 

195.  (1900.)  Evidence  examined,  and 
found  to  sustain  a  finding  of  abandonment  of 
homestead.  Flynn  v.  Riley,  60  Neb.  491  (83 
N.  W.  663). 

196.  ( 1902. )  Evidence  examined,  and 
held  to  not  show  an  abandonment  of  the 
homestead.  Buettgenbach  v.  Oerbig,  2  Unof. 
889  (90  N.  W.  654). 

197.  ( 1904. )  Where  a  homestead  has 
once  been  occupied,  the  burden  Is  upon  the 
creditor  to  show  an  abandonment.  Union 
Stock  Yardt  Nat.  Bank  v.  Smout,  62  Neb. 
227  (87  N.  W.  14). 

ConelnslTenesa  of  detexsnlnatlon. 

198.  (1903.)  An  appUcaUon  for  the  ap- 
pointment of  a  receiver  was  resisted  on  tbe 
ground,  among  others,  that  tbe  premises 

sought  to  be  placed  in  charge  of  the  receiver 
was  the  homestead  of  the  defendants.  One 
of  tbe  Issues  tried  was  the  abandonment  of 
the  homestead  by  the  defendants  and  the 
court  found  in  favor  of  the  plaintiff  and  ap> 
pointed  a  receiver  with  directions  to  take 
possession  of  the  premises.  Subsequently 
tbe  defendants  moved  the  court  tor  an  order 
discharging  tbe  receiver  on  tbe  sole  ground 
that  the  premises  placed  In  bis  charge  was 
their  homestead.  Held,  That  the  question 
of  the  homestead  right  of  the  defendants 
having  been  determined  on  the  bearing  for 
the  appointment,  it  coatd  not  be  again 
raised  on  a  motion  to  discharge  the  receiver 
and  that  the  court  properly  denied  the  mo- 
tion. First  Nat.  Bank  of  Button  v.  Aahley, 
4  Unof.  185  (93  N.  W.  685). 

V.  PBOTBCnON  AND  BNTOBCEXBIIT 
OP  BIOHTS. 

Establishment  of  right  in  general. 

199.  (1891.)  Where  tbe  testimony  showed 
that  the  property  was  occupied  as  a  home- 
stead when  the  debt  was  contracted  and 
still  is  so  occupied,  only  the  excess  of 
f2,0(K)  will  be  applied  on  the  Judgment. 
Swartz  V.  McClelland,  31  Neb.  646  (48  N.  W. 
461). 

200.  (1894.)  The  homestead  character 
of  real  estate  Is  not  a  proper  question  to  be 
determined  upon  a  motion  to  dischai^  an 
attachment.  Quigley  v.  McEvony,  41  Neb. 
73  (59  N.  W.  767). 

200a.  (1899.)  A  decree  of  the  county 
court  assuming  to  vest  in  a  widow  the  ab- 
solute title  to  a  homestead  selected  from  the 
lands  o(  her  deceased  husband  Is  void  as 
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an  exertion  of  power  not  granted  by  the  oon- 
Btitution  or  laws  of  the  state.  Findera  v. 
Bodle,  &8  Neb.  57  (78  N.  W.  480). 

Conclusiveness  of  judgments. 

201.  (1894.)  Although  a  motion  to  dis- 
charge an  attachment  set  np  as  one  ground 
therefor,  a  claim  of  exemption  as  a  home- 
stead it  will  be  presumed  that  the  court  in 
denying  the  motion  only  considered  and  de- 
termined such  questions  as  could  properly 
be  Included  in  the  motion,  and  such  decision 
will  not  be  given  the  force  of  a  former  ad- 
judication in  a  proceeding  by  the  debtors 
afterwards,  to  select  the  property  as  their 
homestead,  by  following  the  statutory  pro- 
vision for  making  such  selection,  by  giving 
notice  to  the  officer  who  levied  the  writ  upon 
the  premises,  nor  will  It  be  a  bar  to  such 
selection  proceedings.  Quigley  v.  McEvony, 
41  Neb.  73  (59  N.  W.  767). 

202.  (1885.)  The  ex  parte  confirmation 
of  the  sale  upon  execution  of  a  part  of  the 
homestead  is  not  such  an  adjudication  as 
will  deprive  a  party  who  actually  owns  and 
occupies  the  same  of  his  right  of  home- 
stead. McHugh  V.  Smiley,  1?  Neh.  620  (20 
N.  W.  296). 

ITeceasity  for  claim. 

203.  (1874.)  Since  the  homestead  right 
is  a  purely  personal  one  which  the  owner 
may  at  any  time  waive  or  renounce;  it  may 
be  lost.  If  the  owner  do»  not,  at  the  time 
the  levy  is  made  upon  it,  notify  the  oflBcer  of 
what  he  regards  as  his  homestead.  Sector 
V.  Rotton,  3  Neb.  171. 

204.  (1902.)  The  right  of  homestead  is 
a  personal  privilege  and  will  be  deemed 
waived,  unless  asserted  before  a  sale  of  the 
premises,  where  those  entitled  to  the  right 
were  parties  to  the  proceedings,  and  there 
bad  been  an  opportunity  to  assert  the  right 
of  homestead.  Curtis  v.  Oabome,  63  Neb. 
837  (89  N.  W.  420). 

Parsons  who  may  make  claim. 

205.  (1888.)  While  it  Is  true  the  home- 
stead cannot  be  conveyed  or  tncumtrared 
unless  the  instrument  Is  executed  and  ac- 
knowledged by  both  husband  and  wife,  yet 
this  section  Is  Intended  as  a  protection  to 
the  person  not  signing  the  Instrument,  and 
a  third  party  could  not  question  the  validity 
of  a  conveyance,  when  It  is  signed  and  ack- 
nowledged by  both,  as  against  the  interest 
of  the  persons  making  the  conveyance.  Colh 
bey  V.  Knapp,  83  Neb.  S79  (37  N.  W.  485). 
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Time  for  making  claim. 

206.  (1894.)  When  a  homestead  was  i 
tached  during  the  temporary  absence  of  t 
owner,  a  notice  of  claim  of  exemption,  aerv 
as  soon  as  the  owner  returned  and  becar 
aware  of  the  attachment,  some  thirty  da 
after  such  attachment.  Is  insufficient  titt 
Quigley  v.  McEvony,  41  Neb.  73  (59  N.  > 
767). 

207.  (1894.)  The  right  of  homestead 
a  personal  privilege,  and  will  be  deemi 
waived  unless  asserted  before  a  sale  of  tl 
premises,  where  those  entitled  to  claim  tl 
right  have  been  parties  to  the  proceedini 
resulting  In  the  sale,  where  those  procee 
Ings  have  been  adversary  In  their  chars 
ter,  and  where  there  has  been  anopportunll 
to  assert  the  right  of  homestead.  Brotcne 
V.  Stoddard,  42  Neb.  177  (60  N.  W.  380). 

Form  and  reqiiisites  of  claim. 

208.  (1894.)  The  parties  claiming  tt 
premises  which  were  sought  to  be  subjectc 
to  the  payment  of  the  debt  by  attachmen 
as  a  homestMd,  were  husband  and  wife,  an 
the  property  belonged  to  the  wife,  or  the  li 
terest  of  the  defendants  (a  life  estate)  tber 
in  was  Tested  in  her,  and  the  debt  upo 
which  the  attachment  was  Issued  was  he 
Individual  debt.  She  having  ascertaine 
the  fact  by  the  levy  of  the  attachment,  tfa 
husband  being  at  the  time  In  another  stati 
signed  a  notice  and  had  it  served  upon  tb 
sheriff  before  the  sale.  Held,  That  unde 
the  facts  in  the  case  this  was  a  suf!l?Ieii 
compliance  with  the  requirements  nf  ou 
statutory  provisions  in  regard  to  selection  a 
homestead  from  real  estate  upon  whi?h 
writ  had  been  levied.  Quigley  v.  McEvoni 
41  Neb.  73  (59  N.  W.  767). 

Determination  of  claim. 

209.  (1898.)  The  homestead  right  of  ei 
mnption  of  realty.  Is  not  a  proper  subjec 
for  consideration  in  proceedings  for  cor 
flrmatlon  of  a  sale  of  an  alleged  homestea' 
on  execution.  Best  v.  Zutavem,  53  Neb.  61 
(74  N.  W.  81). 

210.  (1901.)  Where  the  court,  bavin; 
Jurisdiction  of  the  subject  matter  and  o 
the  parties,  upon  trial  and  without .  obje< 
tion  vacates  a  sale  because  the  propert; 
sold  was  exempt,  the  execution  credlto 
cannot  be  heard  to  complain  for  the  firs 
time  in  the  supreme  court  that  the  questio; 
of  exemptions  cannot  properly  be  tried  o; 
confirmation  of  sale.  Jackett  v.  Bower,  6 
Neb.  232  (86  N.  W.  1076). 
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Apprmlsal  axid  setting  apart. 

211.  (1880.)  Under  the  act  approved 
February  19,  1877,  the  mere  failure  of  a 
party  claiming  a  homestead  to  have  the 
same  marked  and  platted  does  not  leave  the 
homes'ead  liable  to  sale  upon  execution,  but 
it  is  tte  dntj  of  the  ofDcer  holding  the  «ie- 
outlcn  lo  mark  and  plat  the  same  before  sell, 
ing  any  portion  of  the  premises  of  which 
the  homestead  is  a  part,  and  a  failure  to 
do  so  will  render  the  sale  Invalid.  Auttman 
r.  Howe,  10  Neb.  8  (4  N.  W.  357). 

212.  (1894.)  Where  defendants  have 
complied  with  the  requirements  necessary 
to  obtain  homestead  rights  no  valid  sale  of 
the  premises  levied  upon  can  be  made  until 
the  property  has  been  appraised  as  provided 
by  statute.  Quigley  v.  MeSvonff,  41  Neb. 
73  (  59  N.  W.  767). 

213.  (1900.)  Where  a  debtor  takes  the 
necessary  steps  after  the  levying  of  an  exe- 
cution npoQ  his  lands  to  have  his  homestead 
interests  therein  determined.  It  is  the  duty 
of  the  creditor  to  make  application  as  pro- 
vided by  lav  for  the  appraisal  of  the  prem- 
ises, and  his  failure  to  do  so  will  be  suffi- 
cient ground  for  vacating  the  sale  of  the 
homestead.  Chamberlain  Banking  House  v. 
Ztttmxm,  59  Neb.  623  (81  N.  W.  858). 

214.  (1901.)  When  the  execution  debtor 
notifies  the  sheriff  that  the  premises  about 
to  be  sold  are  his  homestead,  and  claims 
the  same  as  exempt  before  sale  made,  the 
creditor  must  g^roceed  under  section  5  et 
*eq..  chapter  26,  Compiled  Statutes,  1899. 
Union  Stock  Yards  Ifat.  Bank  v.  Smout,  62 
Neb.  227  (87  N.  W.  14). 

215.  (1906.)  Where  a  creditor  fllM  a 
petition  under  the  statnte  for  the  appoint- 
ment of  appraisers  to  set  aside  a  homestead. 
It  is  not  error  to  allow  the  homestead 
claimant  to  file  an  answer  and  to  contest 
the  qnestion  whether  the  value  of  the 
Itcmestead  exceeds  the  amount  of  the  home- 
stead exemption  before  appraisers  are  ap- 
pointed. If  the  court  in  such  case  finds 
that  the  value  does  not  exceed  the  exemp- 
tion it  la  entirely  proper  to  refuse  to  ap- 
point appraisers.  France  v.  Bohnbaum,  73 
Neb.  70  (102  N.  W.  75). 

Denial  or  infTtngement  of  rights. 

216.  (1903.)  A  sheriff's  deed  made  In 
punance  of  a  sale  of  a  debtor's  homestead. 


which  at  the  time  of  the  levy  is  occupied 
as  such  by  the  debtor  and  his  family,  the 
judgment  running  against  the  husband  indi- 
vidually, will  not  devest  the  debtor  of  his 
title  to  the  homestead,  nor  Invest  the  pur 
chaser  with  any  title  thereto.  Van  Doren 
V.  Wiedeman,  68  Neb.  243  (94  N.  W.  121: 
110  Am.  St.  Rep.  419). 

Actions  and  defenses. 

217.  (1891.)  In  an  action  by  a  purchaser 
of  an  alleged  homestead  to  enjoin  a  sale  ot 
the  property  under  an  attachment  and  order 
of  sale  against  the  person  who  was  entitled 
to  the  benefit  of  the  exemption,  the  testis 
mony  tended  to  show  that  the  premises  hal 
been  abandoned  as  a  homestead  before  the 
purchase  and  before  the  levy  of  the  attach- 
ment, and  that  the  purchaser  had  waived 
all  claims  tor  damages  by  reason  of  any 
lien  or  Judgment  on  said  land  against  the 
vendor.  Held,  That  there  was  no  equity  in 
the  petition  and  the  Judgment  of  the  court 
below  dismissing  the  action  was  right  and 
was  affirmed.  Warren  v.  Petergon,  32  Neb. 
727  (49  N.  W.  703). 

218.  (1895.)  A  Judgment  at  law  against 
tbe  owners  of  a  homestead  is  an  apparent 
lien  upon  the  exempt  premises  and  the  cloud 
thereof  may  be  removed  in  a  suit  by  them 
for  that  purpose,  though  there  has  been  no 
threat  of  execution.  Corey  v.  Schuster,  44 
Neb.  269  (62  N.  W.  470). 

219.  (1901.)  The  owner  of  a  homestead 
may  maintain  an  action  to  remove  a  cloud 
from  his  title,  caused  by  a  sherifl's  deed 
ot  the  homestead,  upon  a  Judgment  which 
Is  not  a  lien  thereon.  Beat  v.  Orist,  1  Unof. 
812  (95  N.  W.  836). 

220.  ( 1902.)  Evidence  examined,  and 
held  to  sustain  the  findings  of  the  trial 
court  that  the  premises  in  controversy  were 
the  homestead  of  the  appellee,  and  that  she 
did  not  voluntarily  execute  the  deed  of  con- 
veyance. Blwner  v.  Albright,  64  Neb.  249 
(89  N.  W.  809). 

S21.  (1903.)  The  district  court  has  tbe 
power  to  quiet  the  title  to  a  homestead  In 
one  of  the  spouses  without  the  concurrence 
of  the  othen  OUiek  v,  Oizek,  69  Neb.  797 
(96  N.  W.  667). 
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ANALYSIS. 


Cause  of  death,  S  1. 
Time  of  death,  S  2. 


It.  MUBDEB. 


Statutory  provteions,  S  3. 
Xaliee,  {§  4-6. 

Deliberation  and  premeditation,  H  7-14. 

Homicide  in  commission  of  or  intent  to  commit  other  offense,  ||  15-80. 

X>egrBeB,  8  21. 

Intoxication,  S§  22-24. 

Principals  and  accessories,  H  85-28. 


Making  arrest  or  preventing  escape  of  prisoner,  {{  34, 35. 

Self-defense. 

 Besistance  of  arrest,  S  36. 

— —    Nature  and  imminence  of  danger,  ||  37, 38. 

 Apprehension  of  danger,  H  39-41. 

 Duty  to  retreat,  fiS  48-44a. 


Defense  of  habitation,  H  46-49. 

-VZ.  IHDICTMENT  AND  INFOBMATIGN. 

Bequialtes  and  sufflclency  in  general,  {(  50-55. 
 Verification,  i  66. 


NeeesBlty  of  indictment,  H  57,  68. 

Joinder  of  counts  and  duplicity,  ||  59-63. 

Intent,  fiS  64-66. 

Kalice,  SS  67,  68. 

Facts  constituting  crime,  S  69. 

Hesns  or  instruments  used,  f  S  70-78. 

Issues,  proof  and  variance,  |}  73, 7^ 


VH.  EVIDENCE. 

(A)  Presumptions  and  burden  of  proof. 

Halice,  H  76-80. 

Insanity,  $  81. 

Degree  of  ofFense,  §  82. 
(B>  Admissibility  in  general. 

Identity  of  deceased,  {  83. 

Character  and  habits  of  accused,  f  84. 

Motive,  Si  86-94. 

Previous  attempts,  $  95. 

Ability  and  opportunity,  SS  96-98. 

Circumstances  preceding  act,  S8  99, 99a. 

Conditions  at  scene  of  crime,  S  100. 

Nature  of  act  and  attendant  dreumstanea^  S|  101-108* 

Circumstances  as  to  other  offenses,  1 104. 


in.  MANSLAUOHTEB. 


Irresistible  passion,  8  29. 

Homicide  in  commission  of  another  offense,  1 30. 


IV.  ASSAULT  WITH  INTENT  TO  BILL. 


Intent,  {8  31, 32. 

Ability  to  execute  intent,  S  3S. 
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X«ans  or  iiutrument  used,  S  105. 

D«motivtrative  evidence  and  exbibltt,  ||  106-10& 

Subsequent  incriminatlner  or  exculpatory  circumstanoes,  {|  109-118. 

Cause  of  death,  H  113, 114. 

Extent  of  Injury  from  assault  with  intent  to  kill,  1 116. 
ICatters  of  defense  In  general,  {  116. 
Insanity,  Sf  116a-118. 
Intoxication,  §{  119, 120. 
Self-defense,  §{  121,  122. 

 Character  and  habits  of  person  kiUed,  123-125. 

 Previous  threats  by  person  killed,  ||  186, 127. 

CO)  Jlytng  declarations. 
In  general,  {  127a. 

Sense  of  impending  death,  §§  128-131. 
Preliminary  evidence,  S  132. 
Q>)  Weight  and  sufficiency. 

Degree  of  proof,  H  133, 134. 
Corpus  delicti,  81  135, 186. 
Venue  of  crime,  {S  137-139. 
Intent,  H  140,  141. 
Kalice,  §  142. 

Delibeiation  and  premeditation,  SS  143-147a. 
Votive,  M  14S-151. 

Commission  of  or  participation  in  act  by  accused.  It  15S-156b. 
Cause  of  death,  |9  157-159. 
Insanity,  §160. 
Self-defense,  (S  161-166. 

Vlll.  TBI  Alt. 

(A.)  Conduct  in  general. 

Time  of  trial,  9  167. 
Presence  of  accused,  %  168. 
Conduct  of  bystanders,  S  169. 
Argument  of  counsel,  (S  170, 171. 

Custody,  conduct  and  deliberations  of  Jury,  i|  178, 173 
Objections  to  evidence,  1 174. 
(B)  Questions  for  Jury. 
ICalice,  i  175. 

Deadliness  of  weapon  used,  It  176|,  177. 
(Gr>  Xnatmetions. 

Ba^ulsites  and  suflLdenoy  In  general,  ||  178-188a. 
Assumption  of  facts  or  statem'ents  as  to  evidence,  ||  183-187a. 
Slements  of  oifsnse,  S  188. 

Intent,  malice,  deliberation  and  pronedltatlon,  ||  189-198. 
Motive,  i  109. 

Nature  and  circumstances  of  act,  H  200,  201. 
Nature  of  means  or  instrument  used,  { 202. 
Excuse  or  Justification  in  general,  ||  803,  804. 
Self-defense,  IS  205-217b. 
I>efense  of  habitation,  H  218, 819. 
Grade  or  d^free  of  oftense,  {|  280-286b. 
CD)  Verdict. 

Form  and  requisites  in  general,  SI  227-229. 
Specification  of  grade  or  degree  of  ofCense,  |{  830-835. 
Assesnnant  of  punishment,  ||  836, 237. 

IX.  JffBW  TBIAL. 

Newly  discovered  evidence,  $  238. 
Froccediugs  at  new  trial,  |  839. 
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Z.  APPEAX  AND  EBBOB. 

'PreHl^ation  and  reserratioii  in  lower  eourt  of  {pxrands  of  nriev,  ||  i 

241. 

Presumptions  In  appellate  court,  I  242. 
Bevlew  of  questions  of  fact,  SS  243-245. 
Harmleas  error,  H  S46-848b. 

Bemanding  to  lower  court  with  InstructiQns  for  jadgmant,  1 249. 

ZI.  SENTBNCE  AND  PUNISHKENT. 

Constitntional  and  atatntory  prorlalona,  S  860. 

Entry  of  Judgment,  8  251. 

Nature  and  extent  of  punishment,  §§  252-254a. 


Cboss-Refebences. 

Murder  oC  Intestate  by  heir  as  affecting 
latter's  right  of  Inheritance,  see  Detcent 
and  DittHbution,  H  43. 44. 

Conviction  of  lesser  degree  under  Indict- 
ment charging  first  degree,  see  Indictment 
and  Information,  SS  133-139. 

Ciril  damages  for  causing  death,  see 
Death. 

Competency  ot  Jurorg  opposing  death  pen- 
alty, see  Jury,  §$246-253. 

Proceedings  before  grand  Jury,  see  Grand 
Jury. 

Taking  one's  own  lite,  see  Suicide. 
Competency  of  witness,   see  T7i(ne««et, 
S63. 

r  THE  HOMICIDE. 

Cause  of  death. 

1.  (1883.)  Where  a  wound  Is  the  medi- 
ate cause  of  death,  it  is  no  defense  that  the 
immediate  cause  was  erysipelas  which  set 
in  in  consequence  of  the  wound.  Denman 
t).  State,  15  Neb.  138  {17  N.  W.  347). 

Time  of  death. 

2.  (1895.)  The  crime  of  murder  Is  re- 
garded as  having  been  committed  at  the 
time  when  the  fatal  blow  or  wound  is  in- 
flicted, although  the  death  occurs  on  a  sub- 
sequent date,  and  the  party  is  to  be  tried 
by  the  laws  in  force  at  the  time  the  in- 
jurious act  is  done.  Debney  v.  State,  46 
Neb.  856  (64  N.  W.  446;  34  L.  R.  A.  861). 

II.  MTTBDEB. 
Statutory  provisions. 

3.  (1889.)  Sections  3  and  4  of  tlie  crim- 
inal code  are  remedial  in  their  nature,  and 
are  Intended  to  apply  to  all  cases  of  a  crim- 
inal character  pending  In  the  supreme  court 
on  error.  Anderson  v.  State,  26  Neb.  387  (41 
N.  W,  951). 

Malice. 

4.  (1888.)  As  clearly  as  it  may  be  de- 
fined, malice  la  that  condition  of  the  mind 


which  shows  a  heart  regardless  of  i 
duty,  and  fatally  bent  on  mischief,  tb 
istence  of  which  condition  Is  Inferred 
acts  done  or  words  spoken.    Carr  v,  i 
23  Neb.  749  (37  N.  W.  630):  (1888) 
m«r  V.  State,  24  Neb.  838  (40  N.  W.  42 

5.  (1897.)  Malice  Is  an  essential 
ment  of  the  crime  of  murder,  both  at 
mon  law  and  under  the  statute.  Dat 

State,  51  Neb.  301  (70  N.  W.  984). 

6.  (1897.)    Malice  in  common  accep 
means  ill-will  against  a  person;  but  1 
legal  sense  it  means  a  wrongful  act 
Intentionally  without  just  cause  or  es 
Davig  V.  State,  51  Neb.  301  (70  N.  W. 

Deliberation  and  premeditation. 

7.  (1877.)  Under  our  statute,  to  cc 
of  murder  In  the  first  degree  the  evii 
must  show  that  the  party  accused  i 
trated  the  act  purposely,  that  he  did  It 
Intent  to  kill;  and  of  deliberate  and 
meditated  malice.  Milton  v.  State,  6 
136;  (1888)  Beers  v.  State,  24  Neb.  61 
N.  W.  790). 

8.  (1877.)  The  words  "deliberate 
premeditated  malice"  In  the  statutory 
nition  of  murder  in  the  first  degree  wei 
tended  to  restrict  murder  In  that  d 
to  cases  where  deliberation  was  shoi 
have  taken  place  before  the  commiBsl< 
the  crime.  Milton  v.  State,  6  Neb. 
(1888)  Beer*  v.  State,  24  Neb.  614  (i 
W.  790). 

9.  (1883.)  To  justify  a  verdict  of 
der  In  the  first  degree,  the  evidence 
show  the  killing  to  have  been  done  not 
purposely,  but  also  with  deliberation 
premeditation.  Simmerman  v.  State,  U 
568  (17  N.  W.  115). 

10.  (1883.)  The  term  "deliberatloii 
premeditation,"  used  In  defining  the  < 
ent  degrees  of  murder,  requires  the  a 
killing  to  have  been  "done  with  reflect 
and  "conceived  beforehand."  Bvidenc 
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amlned.  and  held  not  sufficient  to  bring  the 
cue  wftbtQ  this  rule.   Simmerman  v.  State, 

n  Neb.  568  (17  N.  W.  115). 

n.  (1883.)  A  malicious  killing,  although 
done  upon  a  sudden  quarrel  and  in  the  heat 
of  passion,  is,  at  least,  murder  In  the  sec- 
ond degree.  Bohanan  v.  State,  16  Neb.  209 
118  N.  W.  129). 

12.  (1890.)  To  warrant  a  conviction  o( 
murder  in  the  first  degree  it  is  not  necessary 
that  the  evidence  show  that  the  accused  de- 
litrrated  over  the  matter  and  formed  the 
purpose  to  kill,  for  weeks,  days  or  hours 
before  committing  the  crime.  The  law  fixes 
no  particular  length  of  time  for  premedita- 
tion and  deliberation  as  the  criterion  to  dfs- 
tlnsulsh  murder  in  the  first  from  the  lower 
d^rre  thereof,  hut  leaves  each  case  to  be 
determined  from  the  circumstances  sur- 
ronndlng  it  Haunstine  v.  State,  31  Neb.  112 
(47  N.  W.  698). 

13.  (1895.)  Where  a  person  has  actually 
formed  the  purpose  maliciously  to  kill  an- 
other, and  has  deliberated  and  premeditated 

upon  it  before  committing  the  offense,  this 
constitutes  murder  In  the  first  degree.  The 
length  of  time  that  Intervenes  between  the 
time  such  purpose  Is  fornied  and  Its  exe- 
cution Is  not  material.  Carleton  v.  State, 
43  Neb.  373  (61  N.  W.  699). 

14.  (1903.)  In  a  prosecution  for  murder 
ao  instruction  that  the  premeditation  and 
deliberation,  or  wilful  intent,  Is  not  required 
to  have  existed  for  any  length  of  time  before 
the  crime  is  committed,  is  not  erroneous. 
SobiMon  V.  State,  71  Neb.  142  (98  N.  W. 
«94). 

Itomieide  in  commission  of  or  intent  to 
eomsult  other  offense. 

>lanslaugbter  in  commission  of  another 

offense,  see  post,  §30. 

U.  (1895.)  Evidence  showing  the  ac- 
cused caused  the  death  of  another  while  en* 
eased  in  a  "prize  fight"  or  "boxing  for 

scientific  points"  sustains  a  verdict  of  guilty 
in  a  prosecution  for  murder.  Lindsay  v. 
State.  46  Neb.  177  (64  N.  W.  716). 

16.  (1^7.)  In  order  to  sustain  a  con- 
viction for  murder  In  the  first  degree  under 
section  3,  criminal  code,  relating  to  homi- 
cides committed  in  perpetration  of  felonies, 
it  is  not  essential  that  the  killing  be  such 
as.  In  the  absence  of  the  statute,  would 
amount  to  murder  as  distinguished  from 
nanslaaghter.  Henry  v.  State,  51  Neb.  149 
(TO  N.  W.  924;  66  Am.  St.  Rep.  450). 


17.  (1897.)  Section  93  of  the  criminal 
code  fixing  the  crime  of  malicious  displace- 
ment or  obstruction  of  railway  tracks,  does 
not  violate  any  provision  of  the  oonstitu- 
tlon.  Said  section  Is  not  void  for  uncer- 
tainty because  the  crimes  of  murder  In  the 
first  degree,  murder  in  the  second  di-gree, 
and  manslaughter,  are  not  defined  In  the 
proviso  of  said  section.  Davis  v.  State,  51 
Neb.  301  (70  N.  W.  984). 

18.  (1897.)  In  order  that  the  killing  of 
a  passenger  on  a  railway  train,  by  causlnc; 
the  derailment  of  the  train,  may  amount  to 
murder  in  the  second  degree.  It  is  not  essen- 
tial that  defendant  was  possessed  of  a  spe- 
cific Intent  to  either  kill  or  Injure  the  de- 
ceased or  any  other  person  on  the  train. 
Davis  V.  State,  51  Neb.  301  (70  N.  W.  984) 

19.  20.  (1897.)  By  section  3,  criminal 
code,  homicide  in  perpetration  or  attempt  to 
perpetrate  any  rape,  arson,  robbery,  or  burg- 
lary, is  declared  to  be  murder  in  the  first 
degree,  the  turpitude  of  the  act  being  made 
to  supply  the  place  of  deliberate  and  pre- 
meditated malice,  while  a  purpose  to  kill  is 
conclusively  presumed  from  the  Intention 
which  Is  the  essence  of  the  enumerated  fel- 
onies. Morgan  v.  State,  SI  Neb.  672  (71  N. 
W.  788);  (1902)  Rhea  v.  State,  6S  Neb.  461 
(88  N.  W.  789). 

Degrees. 

21.  (1879.)  In  the  trial  of  an  Indictment 
cnarging  murder  In  the  first  degree,  the 
statutory  distinction  in  the  degrees  of  crim- 
inal homicide  must  not  be  lost  sl^ht  of. 
Schtencker  v.  State,  9  Neb.  300  (2  N.  W. 
710). 

Intoxication. 

Evidence  as  to  intoxication,  see  post, 
a  119. 120. 

22.  (1879.)  Voluntary  Intoxication  Is  no 
excuse  for  crime;  but  on  the  trial  of  one 
charged  with  murder  In  the  first  degree,  bis 
Intoxication  may  be  taken  by  the  jury  as  a 
circumstances  to  show  that  the  act  of  kill- 
ing was  not  deliberate  and  premeditated. 
Schlencker  v.  State,  9  Neb.  300  (2  N.  W. 
857). 

23.  (1876.)  Upon  a  trial  for  murder.  It 
Is  proper  for  the  jury  to  consider  any  state 
or  condition  of  the  accused,  at  the  time  of 
the  killing,  that  Is  averse  to  the  proper  ex- 
ercise of  the  mind,  and  the  undisturbed  pos- 
session  of  the  faculties;  and  if  there  Is  evi- 
dence that  the  accused  was  intoxicated  when 
the  crime  was  committed,  the  Jury  may  con- 
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Eider  the  evidence  of  intoxication  as  a  cii> 
cumstance  to  sliow  tbat  the  act  was  not  pre- 
meditated, and  to  rebut  the  Idea  tbat  It  was 
done  in  a  cool  and  deliberate  state  of  mind, 
necessary  to  constitute  murder  In  the  first 
degree.    Smith  v.  State,  4  Neb.  277. 

24.  (1896.)  In  a  prosecution  for  murder 
the  evidence  tnidlng  to  show  the  defendant 
was  drunk  at  the  time  of  the  hiiltng,  he  is 

entitled  to  have  lhat  fact  considered,  under 
proper  instructions.  Dolan  v.  State,  44  Neb. 
643  (62  N.  W.  1090). 

Principals  and  accessories. 

25.  (1878.)  To  justify  a  conviction  un- 
der an  Indictment  for  murder.  It  must  he 
proved  either  that  the  accused  ^rsonally 
committed  the  deed,  or  else  was  present  at 
Its  commission,  aiding  and  abetting  therein, 
or,  in  other  words,  was  a  principal  in  the 
flrst  or  second  degree.  Walrath  v.  State, 
8  Neb.  80. 

26.  (1878.)  Facts  showing  that  the  pris- 
oner was  accessory  only,  whether  before  or 
after  the  fact,  will  not  warrant  a  conviction 
under  an  indictment  for  murder^  Walrath 
V.  State,  8  Neb.  80. 

27-  (1890.)  The  law  does  not  distinguish 
between  principals  of  the  first  and  second 
degree;  hence,  all  persons  who,  being  pres- 
ent, aid,  assist,  or  abet  In  the  commission  of 
a  felony  may  be  prosecuted  as  principals. 
Hill  V.  State,  42  Neb.  503  (60  N.  W.  916). 

28.  (1903.)  Where  a  person  accused  of  a 
felonious  homicide  is  present  at  the  time, 
aiding,  abetting,  and  assisting  or  counseling 
and  procuring  its  commission,  and  a  felony 
Is  committed,  then  he  is  guilty  in  the  same 
degree  and  to  the  same  extent  as  though  be 
had  performed  the  act  causing  death. 
Jahnke  v.  State,  68  Neb.  154  (94  N.  W.  158). 

m.  ICANSLAnGHTEB. 
Irresistible  passion. 

29.  (1901.)  When  one  theory  of  the  de- 
fense is  that  the  homicide  was  committed 
under  the  impulse  of  irresistible  passion 
provoked  by  the  deceased,  the  true  inquiry 
is  whether  the  suspension  of  reason,  if  shown 
to  exist,  arising  from  sudden  passion,  con- 
tinued from  the  time  of  provocation  till  the 
Instant  of  the  act  producing  death  took 
place;  and  if  from  any  circumstance  shown 
In  evidence  it  appears  that  the  party  re- 
flected and  deliberated,  or  If  in  legal  pre- 
sumption there  was  time  or  opportunity  for 
cooling,  the  provocation  cannot  be  consid- 


ered by  the  jury  in  arriving  at  a  verdic 
Savory  v.  State,  62  Neb.  166  (87  N.  W.  34 

Homicide  In  commlslon  of  another  ofFens 

30.  (1904.)  Where  one  points  a  loadc 
pistol  at  another,  although  he  has  son 
reason  to  think  It  Is  not  loaded,  he  is  gulli 
of  an  assault;  and  If  he  puila  the  trigge 
thus  causing  the  pistol  to  be  discbarge' 
and  the  person  assaulted  is  killed  tbereb: 
he  is  guilty  of  manslaughter.  Ford  v.  Stat 
71  Neb.  246  (98  N.  W.  807;  115  Am.  St  Re 
B91). 

IV.  ASSAtri^  WITH  INTENT  TO  KCL] 
Intent. 

31.  (1895.)  An  essential  element  of  tt 
crime  of  assault  with  Intent  to  commit  mu 
der  is  the  actual  intent  to  take  life,  an 
when  an  offense  Is  constituted  by  statute  ( 
an  act  combined  with  a  particular  and  sp 
clflc  Intent,  proof  of  the  intent  is  just  ( 
indispensable  as  proof  of  the  act  Botsc 

V.  State,  43  Neb.  501  (61  N.  W.  730). 

32.  (1899.)    Proof  of  intent  Is  necessai 
to  sustain  a  conviction  under  a  charge  i 
assault  with  intent  to  murder.  Ward 
State,  58  Neb.  719  (79  N.  W.  725). 

Ability  to  execute  intent 

33.  (1903.)   A  person  who  has  been  foun 
guilty  of  shooting  with  Intent  to  kill,  ca 
not  found  a  valid  claim  to  judicial  lenlenc 
upon  his  Inferior  marksmanship.  Parker 
State,  67  Neb.  5&S  (93  N.  W.  1037). 

V.  EXCUSABLE  OB  JUSTIFIABLE 
HOKICIBE. 

Intoxication  as  affecting  degree  of  crlm 
see  ante,  H  22-24. 

lEaklng  arrest  or  prerantlBg  escape  i 
prisoner. 

34.  (1895.)  An  officer.  In  arresting  < 
preventing  the  escape  of  a  felon,  may  u; 
such  force  as  Is  reasonably  necessary,  eve 
to  taking  life.  Lamma  v.  State,  46  Neb.  2i 
(64  N.  W.  956). 

35.  (1895.)  Where  a  deputy  sfaerl 
shoots  and  kills  one  who  is  attemptii^;  i 
escape  from  a  county  jail,  where  he  is  beln 
held  as  a  felon,  the  evidence  showing  thi 
the  shooting  was  unnecessary  to  prevent  a 
escape  of  the  deceased,  he  not  having  e 
caped  from  the  interior  of  the  jail,  sustaii 
a  verdict  of  manslaughter.  Lamma  v.  Stat 
46  Neb.  236  (64  N.  W.  966). 

Self-defense. 

Beslstance  of  arrest. 
Evidencf   as   to   self-defense,  see  poi 
<fi  121,  122. 
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36.  (1883.)  A  person  mar  resist  an  un- 
lawfal  attempt  at  arrest,  and  if  necessary, 
rather  than  submit,  he  may  lawfully  kill  the 
lerstn  making  It.  Simmerman  v.  State,  14 
Neb.  568  (17  N.  W.  115). 

 Nature  and  imminence  of  danger. 

37.  (1891.)  While  a  person  has  the  right 
when  assaulted  by  another  In  snch  a  man- 
ner as  to  excite  in  him  a  reasonable  belief 
that  he  is  in  danger  of  losing  his  life  or  re- 
ceiving great  bodily  Injury,  to  resist  the 
attack  by  using  such  force  as  ia  apparently 
necessary  to  defend  himself,  yet,  if  after 
he  has  secured  himself  from  danger,  he 
takes  the  life  of  his  assailant,  in  the  spirit 
of  rerenge,  he  cannot  claim  exemption  from 
punlalunent  on  the  ground  of  self-defense. 
Davit  V.  State,  31  Neb.  240  (47  N.  W.  851). 

38.  (1905.)  One  who  In  good  faith  be- 
lieves another,  who  Is  advancing  towards 
him,  and  has  reason  to  so  believe  from 
threats  made  to  take  his  life,  Intends  to 
kill  him,  and,  in  order  to  prevent  his  so 
doing  believes  it  necessary  to  kill  such 
other,  be  Is  justified  to  so  do.  Lucas  v. 
State,  75  Neb.  11  (105  N.  W.  976). 

 Apprehension  of  danger. 

39.  (1895.)  The  bare  belief  of  one  as- 
saulted that  he  ts  about  to  suffer  death  or 
great  bodily  harm  will  not  of  itself  justify 
him  in  taking  the  life  of  his  adversary. 
There  must  exist  reasonable  ground  for-  such 
telief  at  the  time  of  the  killing,  and  the 
existence  of  such  grounds  Is  a  question  of 
bet  for  the  jury.  Souah  v.  State,  43  Neb. 
MS  (61  N.  W.  571). 

40.  (1895.)  A  person  who  Is  unlawfully 
attacked  by  another  in  such  a  manner  as  to 
excite  IQ  him  a  reasonable  belief  that  he  Is 
in  danger  of  losing  his  lite  or  receiving 
some  great  bodily  injury,  may  use  such 
lorce  to  repel  the  attack  as  at  the  time  ap- 
pears to  him  to  be  reasonably  necessary, 
although  he  may  be  mistaken  as  to  the  ex- 
tent of  the  actual  danger,  where  other  rea- 
sonable and  Judicious  men  would  have  been 
alike  mistaken.  He  is  Justified  In  acting, 
ta  sQch  case,  upon  the  facts  as  they  appear 
to  him,  and  is  not  to  be  judged  by  the  facts 
as  they  actually  are.  Barr  v.  State,  45  Neb. 
458  (63  N.  W.  856). 

4L  (1901.)  It  is  not  error  to  instruct 
the  Jury  that  one  who  shoots  another 
through  mere  cowardice  will  not  be  justified 
on  the  ground  of  self-defense.  Coil  v.  State, 
62  Neb.  15  (86  N.  W.  925). 


IDE.  « *e 

—  ■  ■   Puty  to  retreat. 

42.  (1883.)  In  case  of  personal  conflict 
resulting  In  death.  In  order  to  prove  the 
defense  of  justifiable  homicide,  it  must  ap- 
pear that  the  party  killing  had  endeavored 
by  all  reasonable  means,  before  giving  the 
fotal  blow,  to  escape  from  the  s:ene  of  t'le 
difllculty.  Parrish  v.  State,  14  Neb.  60  (1j 
N.  W.  357). 

43.  (1894.)  Where  a  person  when  an- 
other approaches  him  and  p^its  his  hand  lo 
his  hip  pocket,  honestly  believed  that  V.\v 
latter  is  atout  to  attempt  to  take  his  'ir> 
or  to  do  him  serious  bodily  harm,  the  la  v 
does  not  require  him  to  fly.  He  has  a  rUli* 
to  stand  his  ground  and  make  such  defen»: 
as  he  honestly  believes  is  absolutely  neces- 
sary to  protect  himself  from  death  or  seri- 
ous Injury.  The  rule  of  the  common  law 
that  to  Justify  a  party  assaulted  In  taking 
the  life  of  his  assailant  be  "must  retreat  to 
the  wall"  is  not  applicable.  Willis  v.  State. 
43  Neb.  102  (61  N.  W.  254). 

44.  (1906.)  Although  It  appears  that  the 
deceased  was  at  the  time  of  the  homicide 
guilty  of  a  technical  assault  upon  the  ac- 
cused. It  would  not  be  lawful  to  use  more 
force  than  necessary  for  self-protection  from 
that  assault;  and.  If  the  jury  should  And  that 
the  accused  was  a  trespasser  at  the  time,  It 
would  be  his  duty  to  retire  from  his  as- 
sailant, if  by  so  doing  he  could  avoid  all 
danger  from  the  assault.  To  kill  the  assail- 
ant under  such  circumstances  would  not  be 
justifiable.  A  request  to  Instruct  that  "the 
law  does  not  require  the  defendant  to  flee 
from  his  assailant"  was  properly  refused  as 
misleading.  Turley  v.  State,  74  Neb.  471 
(104  N.  W.  934). 

44a.  (1907.)  If  the  homicide  Is  In  self- 
defense,  and  there  is  no  evidence  that  will 
warrant  a  finding  beyond  reasonable  doiibi 
that  the  accused  purposely  intended  to  kill 
the  deceased  unlawfully,  he  may  still  be  con- 
victed of  manslaughter.  If  It  sufficiently  ap- 
pears that  with  reasonable  prudence  and 
caution  on  the  part  of  the  defendant  the  kill- 
ing might  have  been  avoided.  Lucas  v. 
State,  7S  Neb.  454  (111  N.  W.  145). 

Defense  of  habitation. 

45.  (1901.)  A  man  may  defend  his  domi- 
cile even  to  the  extent  of  taking  life  if  it  be 
actually  or  apparently  necessary  to  do  so 
in  order  to  prevent  the  commission  of  a 
felony  therein,  rftompson  v.  State,  61  Neb. 
210  (85  N.  W.  62;  87  Am.  St.  Rep.  453). 

46.  (1901.)    The  occupant  of  a  dwelling 
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may  lawfully  kill,  as  a  necessary  measure 
ot  defense,  a  person  who  attempts  to  break 
and  enter  with  the  Intention  of  extorting 
money  by  charging  him  with  the  commission 
of  an  infamous  offense  against  nature  and 
Lbreatening  to  expose  him  to  public  reproba- 
tion and  contempt.  Thompson  v.  State,  61 
Neb.  210  (86  N.  W.  62;  87  Am.  SL  Rep.  453). 

47.  (1905.)  Where  one  is  assailed  in  hia 
home  or  domicile,  or  the  home  is  attacked, 
he  may  use  such  means  as  are  necessary  to 
repel  the  assailant  from  the  bouse,  or  pre- 
vent his  forcible  entry  or  material  Injury 
to  the  home,  even  to  the  taking  of  life;  but 
a  homicide  In  such  a  case  would  not  he  Jus- 
tifiable, unless  the  slayer,  in  the  careful  and 
proper  use  of  his  faculties,  hona  fide  believes 
and  has  reasonable  ground  to  believe,  that 
the  killing  Is  necessary  to  repel  the  assail- 
ant or  prevent  his  forcible  entry.  Young  v. 
State,  74  Neb.  346  (104  N.  W.  867). 

48.  (1905.)  A  box  stall  at  a  fair  ground 
provided  with  inside  fastenings  to  Its  doors, 
which  is  prepared  and  used  by  a  man  as  his 
office  and  sleeping  apartment,  the  place 
where  he  resides,  he  having  no  other  place 
of  abode,  and  which  contains  hia  clothing, 
his  money,  and  all  of  his  belongings,  is  In 
legal  effect  his  home  or  domicile,  within 
the  rule  that  one  may  take  life  If.  necessary 
to  repel  an  attack  upon  his  domicile.  Young 

V.  State,  74  Neb.  846  (104  N.  W.  867). 

49.  (1906.)  Self-defense  Is  extended  to 
the  defense  of  the  pe^n  and  ot  the  domi- 
cile, and  an  Instruction  which  correctly  de- 
fines the  elements  of  such  defense  Is  a  suf- 
Bclent  charge  on  that  subject.  Reed  V. 
State,  75  Neb.  509  (106  N.  W.  649). 

VI.  INSKTIKENT  AND  INFORMATION. 
BequiBltes  and  snffleioney  In  general. 

60.  (1876.)  An  Indictment  setting  forth 
all  the  essential  Ingredients  of  the  crime 
of  murder,  and  all  necessary  allegations 
that  the  defendant  committed  it,  is  not  bad 
by  reason  of  the  omission  of  the  usual  con- 
clusion, "and  the  Jurors  aforesaid,  on  their 
oaths  aforesaid,  do  say,  etc.,  did  hill  and 
murder."    Smith  v.  State,  4  Neb.  277. 

51.  (1890.)  In  a  complaint  before  an 
examining  magistrate  ft  was  alleged  that 
the  accused  "then  and  there  unlawfully, 
wilfully,  maliciously,  and  feloniously,  and 
of  his  deliberate  and  premeditated  malice, 
did  kill  and  murder  Hiram  Roten  and  Will- 
tam  ABhley."  To  this  charge  the  accused 
pleaded  "not  guilty,"  and  waived  an  exam- 
ination and  was  thereupon  committed  to 
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Jail.  Upon  an  information  being  flic 
against  him  in  the  district  court  he  filed 
plea  in  abatement  to  such  indictment  on  tt 
ground  that  the  complaint  failed  to  chart 
him  with  murder  in  the  first  degree  at 
therefore  he  had  not  waived  an  examin 
tion  for  that  crime.  In  the  original  coi 
plaint  he  was  charged  with  killing  two  pe 
sons,  whereas  In  the  Information  be  wi 
charged  with  killing  but  one  of  them.  Hel 
That  the  plea  in  abatement  was  proper 
overruled  and  that  the  complaint,  thouj 
Informal,  did  charge  murder.  Haunstine 
State,  31  Neb.  112  (47  N.  W.  698). 

62.  (1894.)  Information  charging  murdi 
In  the  first  degree  held  sufficient.  Willis 
State,  43  Neb.  102  (61  N.  W.  254). 

53.  (1894.)  A  complaint  that  charges  f 
accused  with  being  present  at  the  time  i 
an  assault  and  personally  inflicting  up* 
the  deceased  a  mortal  wound  from  which  b 
deceased,  "then  and  there  died,"  suffl^lent 
charged  the  accused  with  aiding  and  ab* 
ting  in  the  crime  of  murder.  Hill  v.  Stat 
42  Neb.  503  (60  N.  W.  916). 

54.  (1905.)  An  information  charging  t 
accused  with  wilfully,  purposely  and  deli 
erately  making  an  assault,  followed  by 
description  of  the  pistol  and  a  statement 
the  shooting,  a  description  of  the  woan 
its  effect  and  the  death  of  the  victim,  sul 
ciently  charges  murder  In  the  flrat  degre 
Barker  v.  State,  73  Neb,  469  (103  N  ^ 
71). 

55.  (1905.)  Information  for  assault  wl 
Intent  to  commit  murder  examined,  ai 
held  to  be  sufficient.  Base  v.  State,  74  Ne 
493  (105  N.  W.  253). 

 Verification. 

56.  (1901.)  An  information  chargii 
murder  may  be  verified  by  the  profiecutii 
attorney  of  the  proper  county.  Buah 

State,  62  Neb.  128  (86  N.  W.  1062). 

Necessity  of  indictment 

57.  (1890.)  A  prosecution  for  murd< 
may  be  by  Information  filed  by  the  publ 
prosecutor.  Milter  v.  State,  29  Neb.  437  ( 
N.  W.  451);  (1900)  Hawkins  v.  State,  i 
Neb.  380  (83  N.  W.  198). 

58.  (1901.)  There  are  no  valid  obje 
tlons,  by  reason  of  any  of  the  provisions 
the  constitution,  to  the  prosecution  of  oi 
charged  with  a  capital  offense  upon  an  i 
formation  by  the  county  attorney,  und 
the  provisions  of  chapter  54  of  the  crlm-In 
code.  Coil  v.  State,  62  Neb.  16  (86  N.  ^ 
926). 
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Joinder  of  counts  and  duplicity. 

69.  (1879.)  Where  the  indictment  con- 
talaed  two  counts,  one  for  malicious  shoot- 
ing with  intent  to  kHI,  the  other  for  mali- 
cious shooting  with  intent  to  wound,  the 
defendant  was  not  entitled  to  an  order  com- 
pelling the  prosecutor  to  elect  on  which 
count  he  would  proceed.  Candy  V.  Btate, 
8  Neb.  482. 

60.  (1881.)  An  indictment  may  contain 
a  count  for  murder  In  the  first  degree,  with 
one  for  murder  in  the  second  degree,  and 
for  manslaughter,  when  but  one  homicide  is 
charged.  Baldwin  v.  State,  12  Neb.  61  (10 
N.  W.  463). 

61.  (1883.)  An  Indictment  for  murder 
by  striking  with  a  knife  is  not  objectionable 
for  daplldty,  by  reason  of  stating  that  the 
accused  made  an  assault  and  feloniously, 
etc.,  did  strike  the  deceased  and  inflict  a 
mortal  wound.  Dernnan  v.  State,  16  Neb. 
138  (IT  N.  W.  347). 

62.  (1891.)  One  count  of  the  indictment 
charged  the  defendant  and  one  S.  with  hav- 
ing purposely  and  of  their  deliberate  and 
premeditated  malice  killed  tbe  deceased. 
Two  other  counts  charge  that  the  killing 
was  done  in  an  attempt  to  perpetrate  a  rob- 
bery upon  the  deceased.  Held,  That  they 
charged  the  same  offense  and  It  was  not 
necessary  for  the  state  to  elect  which  count 
it  would  rely  upon.  Furst  v.  State,  31  Neb. 
403  (47  N.  W.  1116). 

63.  (1894.)  In  one  count  of  the  infor- 
mation for  murder  the  accused  was  charged 
with  having  purposely,  and  of  his  deliberate 
and  premeditated  malice,  killed  the  de- 
ceased, and  in  two  other  counts  the  killing 
is  allied  to  have  been  done  In  an  attempt 
to  rob  the  deceased.  Held.  To  charge  but 
ODe  offense,  and  a  motion  to  require  the 
atate  to  elect  between  tbe  several  counts  of 
the  Information  was  properly  overruled. 
Bill  V.  State,  42  Neb.  503  (60  N.  W.  916). 

Intent. 

64.  (1887.)  Intent  or  punwse  to  kill  is 
essential  to  constitute  the  crime  of  murder 
to  ihe  first  or  second  degree  as  defined  by 
sections  three  and  four  of  the  criminal  code, 
and  this  intent  must  be  specifically  and 
directly  averred  as  part  of  the  description 
of  the  offense  in  every  indictment  for  either 
of  those  crimes.  Schaffer  v.  Btate,  22  Neb. 
55"  (35  N.  "W.  384;  S  Am.  St.  Rep.  274). 

65.  (1887.)  Where  the  purpose  to  kill  is 
not  arerred  by  way  of  description  of  the 


offense,  the  omission  cannot  be  aided  by 
the  ordinary  formal  conclusion  of  the  In- 
dictment, which  avers  that  "so"  the  Jurors 
do  find  and  say  that  the  accused  "did  in 
manner  and  form  aforesaid  feloniously,  pur- 
posely, and  of  his  deliberate  and  premedi- 
tated malice  kill  and  murder"  the  deceased. 
Such  allegation  being  nothing  more  than  a 
legal  conclusion  arising  from  tb»  facta  pre- 
viously stated,  cannot  cure  any  defects  in  the 
premises  on  which  It  assumes  to  be  pred- 
icated. Schaffer  v.  State,  22  Neh  557  (35 
N.  W.  384;  3  Am.  St  Rep.  274). 

66.  (1887.)  An  averment  that  the  ac- 
cused "feloniously,  purposely,  and  of  delib- 
erate and  premeditated  malice"  did  make  an 
assault  on  the  deceased,  and  that  he  then 
and  there  "feloniously,  purposely,  and  of 
his  deliberate  and  premeditated  malice  did 
shoot"  the  deceased  with  a  gun  loaded,  etc.. 
inflicting  a  mortal  wound,  of  which  the  de- 
ceased then  and  there  instantly  died,  does 
not  satisfy  the  requirements  of  the  law; 
for  though  the  accused  may  have  purposely 
and  of  deliberate  and  premeditated  malice 
assaulted  the  deceased  and  shot  him,  It  does 
not  follow  that  the  shooting  was  with  the 
design  and  purpose  to  produce  death. 
Schaffer  v.  State.  22  Neb.  557  (35  N.  W. 
384;  3  Am.  St.  Rep.  274). 

Malice. 

67.  (1881.)  An  indictment  for  man- 
slaughter is  not  defective  because  it  does 
not  charge  the  offense  to  have  been  com- 
mitted with  "malice  aforethought."  Baldwin 
V.  state.  12  Neb.  61  (10  N.  W.  463). 

.  68.  (1885.)  Where  In  an  Indictment  un- 
der section  16  of  the  code  for  shooting  with 
intent  to  kill  the  word  "maliciously"  was 
omitted,  but  It  was  alleged  that  the  act  was 
"unlawfully,  wilfully,  purposely,  and  feloni- 
ously" done,  these  words  included  the  full 
signification  of  the  word  "mallcfously.'* 
Whitman  v.  State,  17  Neb.  224  (22  N.  W. 
4S9). 

Facts  constituting  crime. 

69.  (1872.)  An  indictment  for  murder 
should  contain  a  certain  description  of  the 
crime  which  the  defendant  is  accused  uf 
committing,  and  the  facts  constituting  it. 
Rakes  v.  People,  2  Neb.  157. 

Means  or  instrument  used. 

70.  (1871.)  An  indictment  for  an  as- 
sault with  intent  to  kill,  should  charge  that 
the  assault  was  made  with  a  weapon,  which 
cx  vi  termini  imports  a  deadly  weapon,  or 
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charge  specifically  that  the  weapon  was 
deadly.    Kruget  v.  State,  1  Neb.  365. 

71.  (1881.)  Verdict  finding  accused  guilty 
under  a  count  of  the  Indictment  charging 
death  to  have  been  produced  "by  means  to 
Hie  Jurors  unknown,"  Is  good,  although 
there  was  evidence  which  wtfutd  have  war- 
fnnted  Jury  In  finding  It  to  have  been  pro- 
dViced  either  by  hanging  or  by  shooting. 
mve  V.  State,  11  Neb.  1  (7  N.  W.  444). 

72.  (1899.)  An  Information  charging 
@Bat  accused  "then  and  there  did  make  au 
tisault  upon  William  P.  Wilcox  with  a  cer- 
tain pistol  loaded  with  gunpowder  and  one 
leaden  bullet  and  then  and  there  him  did 
shoot,"  charges  both  the  assault  and  the 
shooting  to  have  been  done  with  a  pistol 
loaded  as  described.  McVey  v.  State,  67 
Neb.  471  (77  N.  W.  1111). 

iBsues,  proof  and  variance. 

73.  (1871.)  An  Indictment  alleging  an 
ittelt  of  such  a  character  as  would  support 
A  charge  of  assault  with  Intent  to  kill  with 

a  wooden  club.  If  It  described  the  club  as 
a  deadly  weapon,  will,  when  those  terms 
are  omitted,  support  a  conviction  for  as- 
BQUlt  and  battery.  Kruget  v.  State,  1  Neb. 
306. 

74.  (1876.)  Where  In  an  indictment  tor 
an  assault  with  Intent  to  commit  murder  It 
was  averred,  that  the  assault  was  made 
with  "deliberate  and  premeditated  malice." 
«  conviction  might  be  had.  where  the  as- 
^ult  was  committed  purposely  and  malt- 
^usly,  but  without  deliberation  and  pre- 
Medltation.   Curry  v.  State,  4  Neb.  646.  * 

Vn.  EVIDENCE. 
A.  Presumptions  and  Burdoi  of  Proof, 
kallce. 

7B.  (1876.)  Where  the  fact  of  killing  la 
sliown  and  no  explanatory  circumstance  Is 
proven,  malice  Is  presumed,  and  the  crime 
0|  murder  In  the  second  degree  Is  estab- 
iiihed.  Preuit  v,,people,  5  Neb.  377;  (1879) 
schlencker  v.  State,  9  Neb.  300  (2  N.  W. 
710);  (1897)  Davis  v.  State,  51  Neb.  301 
(70  N.  W.  984);  (1899)  Ka$tner  v.  State, 
68  Neb.  767  (79  N.  W.  713). 

76.  (1877.)  At  common  law,  on  a  charge 
of  murder,  malice  Is  presumed  from  the  fact 
of  killing,  unaccompanied  with  circumstances 
of  extenuation;  In  such  a  case  It  devolves  on 
(he  accused  to  disprove  malice.  Milton  v. 
&ate,  6  Neb.  136. 

77.  (1877.)    On  a  trial  for  murder,  where 


the  prosecution  establishes  against  the  pris 
oner  an  intentional  homicide,  and  nothlnf 
explanatory  la  shown,  the  implication  ol 
malice  at  once  arises,  which  it  1b  incumbent 
upon  the  prisoner  to  remove.  WilHama  v 
State,  6  Neb.  334. 

78.  (1879.)  It  being  shown  that  the  pris 
oner  voluntarily,  and  without  cause  or  pro\o 
cation,  shot  and  killed  the  deceased,  th( 
act  being  unlawful,  malice  will  be  presumed 
ScMencker  v.  State,  »  Neb.  241  (1  N.  W 
857). 

79.  (1888.)  In  murder  In  second  degree 
'  malice  Is  Implied  only  In  cases  where  tb( 

killing  alone  Is  shown.  Where  the  evidence 
shows  all  the  circumstances  by  the  testimon; 
of  eye-witnesses,  malice  is  not  presumed 
Tollmer  v.  State,  24  Neb.  838  (40  N.  W.  420) 

80.  (1907.)  The  law  Implies  malice  it 
cases  of  homicide  If  the  killing  alone  if 
shown,  but  If  the  circumstances  attending 
the  homicide  are  fully  testified  to  by  eye 
witnesses.  It  Is  error  to  instruct  the  jurj 
that  there  Is  a  presumption  of  malice  (ron 
the  fact  of  the  killing,  or  from  the  use  ol 
a  deadly  weapon.  Luea*  v.  State,  78  Neb 
454  (111  N.  W.  145):  (1908)  Kenniwn  v 
State,  80  Neb.  688  (116  N.  W.  289). 

Insanity. 

81.  (1896.)  Insanity  of  accused  at  th< 
time  he  committed  the  homicide  will  not  ht 
conclusively  presumed  from  a  previous  or 
der  of  the  commissioners  of  Insanity  findlnf 
that  he  Is  a  fit  subject  tor  treatment  In  oi 
Insane  asylum,  Pflueger  v.  State,  46  Neb 
493  (64  N.  W.  1094). 

Degree  of  offense.. 

82.  (1877.)  Where  a  homicide  is  proved 
the  presumption  Is  that  it  is  murder  In  thf 
second  degree.  MiUon  r.  State.  6  Neb.  136. 

B.  Admissibility  in  OeneraL 

Identity  of  deceased. 

83.  (1886.)  A  photograph  of  deeease-; 
taken  during  life  Is  competent  evidence  tc 
aid  In  his  identification  as  being  the  persoi 
seen  with  ttie  accused  shortly  before  th( 
crime.  Marion  v.  State,  20  Neb.  233  (29  N 
W.  911;  57  Am.  Rep.  825). 

Character  and  habits  of  accused. 

84.  (1895.)  On  a  trial  for  murder,  evi 
dence  tending  to  show  the  defendant's  tjen 
eral  reputation  as  a  peaceable  and  quiet  max 
In  the  community  in  which  he  resided  prioi 
to  the  offense  charged  Is  competent,  bul 
his  reputation  for  honesty  and  Integrity  Is 
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not  admissible.  Batj/e  v.  State,  45  Neb.  261 
(63  N.  W.  81X). 

l[otiT& 

85.  (1878.)  The  theory  of  the  prosecu- 
tion being  that  the  homicide  was  committed 
bj  the  prisoner  to  enable  him  to  possess 
himseir  of  his  brother's  property,  the  busi- 
ness and  social  relations  subsisting  between 
tbem  not  only  }u8t  about  the  time  of  the 
mnrder,  bat  also  for  a  reasonable  time  be- 
fore, are  competent  evidence.  Clough  v. 
State,  7  Neb.  320. 

86.  (1878.)  When  the  theory  of  the  pros- 
ecutfOD  is  that  homicide  was  committed  to 
enable  accused  to  get  a  large  sum  of  moDey, 
vhlfb  it  is  proved  that  deceased  had  in  his 
possession  Jast  before  his  death,  evidence 
of  payments  of  money  nude  by  accused  just 
before  as  well  as  just  after  the  homicide,  are 
admissible.  Clough  v.  State,  7  Neb.  320. 

87.  (1879.)  On  the  trial  of  a  husband  for 
the  murder  of  his  wife,  evidence  of  his  Im- 
proper devotion  to,  and  criminal  intercourse 
Tlth,  another  Toman,  both  before  and  im- 
mediately after  the  commission  of  the  al- 
lied offense,  is  admissible  as  tending  to 
sliow  a  motive  to  commit  the  crime.  8t. 
Louis  V.  State,  8  Neb.  405. 

88.  (1883.)  In  a  trial  for  murder,  evi- 
dence of  criminal  Intimacy  between  the  prte- 
oner's  wife  and  the  deceased,  not  brought  to 
bis  Itnowledge  before  the  killing,  is  Inad- 
missible, PoUn  V.  State,  14  Neb.  540  (16  N. 
ff.  898). 

S9.  (1886.)  Where  a  defendant  la  on 
trial  for  ttie  crime  of  murder,  the  evidence 
which  is  circumstantial.  It  Is  competent 
to  prove  a  conversation  between  the  defend- 
ant and  deceased  concerning  the  purchase 
of  property  of  deceased  by  defendant  just 
prior  to  their  departure  from  home  to- 
gether and  just  prior  to  the  alleged  killing, 
for  the  purpose  of  showing  a  motive  for 
the  killing.  Marion  v.  State,  20  Neb.  233 
(29  N.  W.  911;  57  Am.  Rep.  825). 

90.  (189S.)  In  a  trial  for  murder  it  is 
tompetent  for  the  state  to  adduce  evidence 
*8kltiit  the  defendant  tending  to  show  a  mo- 
tive tw  the  homicide.   Oravety  v.  State,  45 

Neb  878  (  64  N.  W.  452). 

91.  (1901.)  On  the  trial  of  a  person 
charojd  with  the  crime  of  maliciously  shoot- 
ing with  Intent  to  kill  and  wound  It  is  not 
error  to  permit  the  state  to  show  that  the 
notlTe  for  the  act  was  robbery.  Jerome  v. 

61  Neb.  4S9  (86  N.  W.  394). 

92.  (1902.)   In  a  prosecution  for  mur- 


der, testimony  of  statements  made  by  the 
deceased  to  a  third  party  Immediately  pre- 
ceding the  act  constituting  the  crime  charged 
and  bearing  a  causal  relation  thereto,  held 
properly  admissible  In  evidence  as  a  part  of 
the  res  gestw,  and  also  to  show  motive,  al- 
though not  made  In  the  Immediate  presence 
of  the  defendant,  there  being  evidence  tend- 
ing to  prove  that  he  heard  the  statements 
and  acted  because  thereof.  McCormick  v. 
State,  66  Neb.  337  (92  N.  W.  606). 

93.  (1903.)  If  upon  trial  of  a  charge  of 
murder  evidence  is  introduced  by  the  state 

tending  to  prove  that  the  life  of  deceased 
was  insured  in  favor  of  defendant  as  show- 
ing a  motive  for  the  alleged  crime,  it  Is 
error  to  exclude  evidence  tending  to  show 
that  the  policy  of  insurance  was  o(  very  lit- 
tle, if  any,  value  and  that  the  defendant 
was  aware  of  that  fact  JahnTce  v.  State,  68 
Neb.  181  (104  N.  W.  154). 

94.  (1904.)  Proof  of  a  motive  to  com- 
mit the  crime  charged  is  always  competent 
in  murder  trials;  the  fact  that  the  alleged 
motive  is  out  of  proportion  to  the  crime 
committed  does  not  require  that  evidence  of 
such  motive  be  excluded.  The  supposed  dan- 
ger that  the  jury  may  give  too  much  weight 
to  the  offered  evidence  is  not  a  legal  ground 
for  excluding  it.  LilHe  v.  State,  72  Neb. 
228  (100  N.  W.  316). 

Previous  attempts. 

96.  (1903.)  It  is  competent,  In  the  pros- 
ecution of  a  person  for  murder,  for  the  state 
to  prove  prior  attempts  by  the  defendant  to 
kill  the  deceased,  as  tending  to  establish  an 
intent  to  kill,  and  plan  and  design  adopted 
and  resorted  to  In  the  commission  of  the 
crime.  Jahnke  v.  State,  68  Neb.  154  (94  N. 
W.  158). 

Ability  and  opportnnlty. 

96.  (1897.)  On  trial  of  one  charged  with 
causing  the  derailment  of  a  train  and  the 
death  of  a  passenger  by  unscrewing  nuts 
from  ftsh-plate  bolts  with  a  monkey-wrench 
introduced  in  evidence,  testimony  of  a  wit- 
ness on  behalf  of  the  state  that  with  the 
monkey-wrench  he  unscrewed  nuts  from  fish- 
plate bolts  on  a  portion  of  the  railway  sim- 
ilar to  that  where  the  wreck  occurred,  was 
held  admissible  in  rebuttal  of  evidence  of 
an  expert  that  it  was  Impossible  for  a  man 
with  the  monkey-wrench  to  unscrew  the 
nuts  on  the  fish-plate  bolts.  Davit  v.  State, 
51  Neb.  301  (70  N.  W.  984). 

97.  (19.04.)  In  the  trial  of  a  defendant 
charged  with  the  crime  of  murder  with  fire- 
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aims,  It  Is  not  error  to  permit  evidence  that 
the  defendant  has  for  many  years  been  fa- 
miliar with  the  use  of  such  firearms.  Liltie 
f.  State,  72  Neb.  228  (100  N.  W.  316). 

98.  (1904.)  In  a  prosecutton  for  murder 
pommltted  with  firearms,  evidence  that  the 
defendant  had  access  to  -a  weapon  of  that 
nature  with  which  to  commit  the  crime  is 
Important,  but.  If  it  appears  that  there  was 
fpportunlty^  to  conceal  such  weapon  after 
jChe  crime  was  committed,  such  evidence  la 
not  indispensable.  lAllie  v.  State,  72  Neb. 
J28  (100  N.  W.  316). 

Circumstances  preceding  act. 

99.  (1895.)  Where  a  few  minutes  before 
rhe  killing,  defendant's  father  had  sent  wit- 
ness to  the  place  where  defendant  and  de- 
ceased were  together,  testimony  that  such 
"i^itnesa,  on  arriving  had  told  defendant  that 
be  had  been  sent  to  prevent  trouble,  Is  ad- 
missible as  part  of  the  ret  ge»t<B.  Carle- 
ion  V.  State.  43  Neb.  373  (61  N.  W.  699). 

99a.  (1907.)  Upon  trial  of  a  charge  of 
^Siurder  while  engaged  in  an  attempt  to  rob, 
tt  la  competent  to  prove  upon  the  question 
of  Intent  that  the  proceeds  of  several  rob- 
beries committed  by  defendant  and  certain 
nf  his  companions  Immediately  before  the 
act  under  investigation  were  divided,  and 
tbat  the  defendant  received  a  share  thereof. 
Clark  V.  State,  79  Neb.  482  (113  N.  W. 
i04). 

Conditions  at  scene  of  crime. 

100.  (1904.)  In  a  trial  of  an  Informa- 
tion for  murder,  it  is  proper  to  prove  the 
physical  conditions  existing  In  the  vicinity 
of  tba  murder  at  the  time  the  crime  was 
committed.  This  applies  to  evidence  of  find- 
ing of  unusual  articles,  as  pepper  and 
matches,  upon  the  floore  of  the  llving-rocms 
^  the  house  where  the  crime  was  com- 
mitted. LiUie  V.  State,  72  Neb.  228  (100  N. 
W.  316). 

JTature  of  act  and  attendant  circumstances. 

101.  (1886.)  On  a  trial  for  murder,  a 
witness  for  the  state  stated  In  detail  the  cir- 
cumstances surrounding  the  tragedy  Imme- 
diately after  the  killing;  that  the  deceased 
was  lying  upon  the  ground,  and  the  accused 
standing  near  by  with  a  gun  in  his  hand, 
ftnd  that  he,  very  soon  thereafter,  walked 
iiway  carrying  the  gun.  He  was  then  asked 
by  the  prosecuting  attorney  why  he  did  not 
arrest  or  assist  In  arresting  the  accused. 
Over  the  objection  of  the  accused,  the  wit- 
ness stated  that  the  reason  why  he  did  not 


attempt  the  arrest  was,  that  he  did  not  think 
It  safe  to  follow  him.  Held,  Error.  Oarr  v. 

State,  23  Neb.  719  (37  N.  W.  630). 

102.  (1901.)  In  a  prosecution  for  mur- 
der, where  the  death  of  the  victim  was  oc- 
casioned by  a  gunshot  wound,  the  theory  of 
the  defense  being  suicide  of  deceased.  It  is 
competent  for  a  physician,  who  has  mcam- 
Ined  the  body  and  the  surroundings  at  th( 
place  where  It  was  found,  to  testify  as  to 
the  position  In  which  the  body  must  hav<- 
laln  for  the  blood  to  take  the  course  from 
the  wound  it  did.  Dingmore  v.  State,  61 
Neb.  418  (8S  N.  W.  445). 

103.  (1905.)  The  direction  In  which  a 
man's  body  will  fall  after  being  shot,  is  not 
a  subject  for  the  opinion  evidence  of  a  medi- 
cal witness.  Turiej/  v.  State,  74  Neb.  471 
(104  N.  W.  934). 

Clrenmstances  as  to  other  offenses. 

104.  (1891.)  When  two  persons  ere  mur- 
dered at  the  same  time  and  place,  under  cir- 
cumstances evidencing  that  both  murders 
were  committed  by  the  same  person,  and 
were  part  of  the  same  transaction,  evidence 
as  to  the  circumstances  of  the  murder  of 
one,  especially  of  the  finding  of  the  body  and 
what  Its  condition  as  to  wounds  or  marks  of 
violence,  is  admissible  on  the  trial  for  the 
murder  of  the  other,  ^eal  v.  State,  32  Neb. 
120  (49  N.  W.  174). 

Means  or  Instrument  used. 

105.  (1874.)  Testimony  that  the  ground, 
where  the  deceased  was  struck,  was  covered 
with  pieces  of  stones  or  rocks  is  admissible, 
in  a  prosecution  for  murder  where  the  char- 
acter of  the  wound  on  the  sikull  indicated 
that  it  could  not  have  been  produced  with 
the  fist   Caw  v.  State,  3  Neb.  367. 

DemonstratlTe  evidence  and  exhibits. 

106.  (1883.)  The  court  did  not  err  In 
refusing  to  order  the  sheriff  to  fl  e  the  re- 
volver with  which  prisoner  killed  deceased, 
with  the  view  of  ascertaining  its  liability  to 
go  off  at  half-cock.  PoUn  v.  State,  14  Neb. 
540  (16  N.  W.  898). 

107.  (1901.)  Physicians,  In  a  prosecu- 
tion for  homicide,  having  used  the  de- 
ceased's skull  and  a  photograph  thereof  in 
explanation  of  their  testimony.  It  was  promr 
to  admit  them  as  exhibits  in  the  case.  8av- 
ary  v.  State,  62  Neb.  166  (87  N.  W.  34). 

108.  (1907.)  Where  a  witness  for  a  de- 
fendant on  trial  for  the  crime  of  murder  ex- 
hibits a  hat  to  the  Jury,  and  by  his  evidence 
conveys  the  Impression  that  certain  holes 
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therein  macle  were  made  hj  a  shot  or  shots 
Sred  at  the  defradant  and  his  family  by  the 
deceased.  It  is  competent  for  the  state  to 
nbnt  this  impression  by  proving  that  the 
iMles  In  the  hat  are  not  ahot-holes,  although 
tlie  hat  Itself  has  not  been  formally  offered 
In  evidence.  Civments  v.  State,  SO  Neb.  313 
(lU  N.  W.  371). 

Subsequent  incriminating  or  esuulpatory 
dicamstancee. 

109.  (1874.)  Threats  of  the  deceased 
towards  the  accused,  which  were  made  some 
time  after  deceased  had  received  wounds  of 
vhleh  he  died,  constitute  no  part  of  the  re$ 
ffufv.  Caw  V.  State,  3  Neb.  857. 

no.  (1878.)  The  conduct  and  appear- 
ance ot  tlie  prisoner  alKiut  the  time  of  the 
discoTsry  of  the  homicide  with  which  he  Is 
rbarged,  as  well  as  his  declarations  concern- 
ing it,  are  almiss'ble  In  evidence  against 
bim.  Ctough  v.  State.  7  Neb.  320. 

111.  (1899.)  Where  accused  procured  a 
revolver  In  a  saloon,  wer fifty  feet,  fired  a 
shot  tnd  killed  a  man.  ran  back  to  the  sa- 
loon, threw  the  revolver  on  the  floor,  and 
atclilmed,  "My  God!  t  have  killed  Tom 
Kirkland,  my  best  friend,"  then  hurried  liack 
to  tbe  dying  man,  raised  his  bead,  and  again 
declared  he  bad  shot  his  best  friend,  and 
that  be  would  be  hanged,  it  was  held  that 
such  declarations  constituted  parts  of  the 
n>  9t$t9,  and  were  legitimate  independent 
evidenee  of  the  homicidal  act  Sullivan  v. 
Statt,  58  Neb.  796  (79  N.  W.  721). 

113.  (1904.)  In  murder  trials,  it  is  com- 
petnt  to  prove  the  conduct,  appearance  and 
actions  d  the  accused  Immediately  after  the 
crime  was  committed,  as  well  as  subsequent 
flUlements  of  the  accused  tending  to  show 
her  coonection  with  the  transaction  being 
iDTestlgated.  Lillie  v.  State,  72  Neb.  228 
(100  N.  W.  316). 

Canse  of  death. 

113.  (1879.)  In  the  examination  of  an 
expert  witness  as  to  the  appearance  of  the 
tmllet  wound  of  which  the  deceased  died.  It 
1>  not  Improper  to  state  a  supposed  case  as 
a  meana  of  showing  what,  under  different 
coBdidoDs,  the  appearance  of  a  wound  made 
the  same  agency  might  or  would  have 
been.  Schlencker  v.  State,  9  Neb.  241  (1 
N.  W.  857). 

IH.  (189&.)    In  a  prosecution  for  mur- 
It  la  sompentent  for  the  state  to  prove 
the  description  and  location  of  the  wounds 
iillleted  by  the  defendant  upon  the  deceased, 
tt  tending  to  eetabUsh  whether  or  not  death 


resulted  therefrom.  Basye  v.  State,  46  Neb. 
261  (63  N.  W.  811). 

Extent  of  injury  from  assault  with  intent 
to  kill. 

115.  (1877.)  In  a  prosecution  for  an  as- 
sault with  Intent  to  murder,  physicians  and 
surgeons  may  be  allowed  to  testify  what  In 
their  opinion  would  be  natural  and  probable 
results  of  injuries  inflicted  by  the  accused 
upon  the  person  assaulted.  Curry  v.  State, 
5  Neb.  412. 

Katters  of  defense  in  general. 

116.  (1884.)  In  a  prosecution  for  wife 
murder,  evidence  offered  by  defendant,  that 
he  had  visited  a  house  of  lll*fame,  and  that 
his  wife  bad  been  Informed  ot  this  fact  on 
the  day  the  murder  was  committed.  Is  Irrel- 
evant. Patrick  V.  State,  16  Neb.  330  (20  N. 
W.  121). 

Insanity. 

116a.  (1889.)  Where  the  opinion  of  an 
expert  is  sought  upon  the  question  of  the  In- 
sanity of  the  accused,  the  hypothetical  ques- 
tions to  such  expert  must  be  so  framed  as 
to  fairly  reflect  the  facts  admitted  or  proved 
by  other  witnesses.  Burjro  v.  State,  26  Neb. 
639  (42  N.  W.  701). 

117.  (1895.)  The  opinions  of  nou-expert 
witnesses  who  have  known  the  accused  for 
fifteen  years  and  who  met  and  observed  bim 
almost  daily  for  six  weeks  or  more  Imme- 
diately preceding  the  commission  by  him  of 
a  homicide,  their  attention  being  particu- 
larly directed  to  his  mental  condition,  are 
admissible  as  bearing  upon  the  question  of 
his  sanity.  Pfiueger  v.  State,  46  Neb.  493 
(64  N.  W.  1094). 

118.  (1896.)  A  non-expert  witness  may 
In  a  prosecution  for  murder,  the  necessary 
foundation  therefor  having  been  laid,  be  ex- 
amined as  to  bis  opinion  regarding  the  san- 
ity of  the  accused,  and  may  state  whether 
in  his  Judgment  the  latter  was  able  to  dis- 
tinguish between  right  and  wrong  with  re- 
spect to  the  particular  crime  charged. 
Pflueger  v.  State,  46  Neb.  493  (64  N.  W. 
1094). 

Intoxication. 

119.  (1894.)  Proof  of  voluntary  Intoxi- 
cation is  admissible  in  prosecutions  for  mur- 
der In  the  first  degree,  not  to  excuse  the 
crime  charged,  but  as  a  circumstance  tend- 
ing to  show  that  the  killing  was  not  the  de- 
lilwrate  and  premeditated  act  of  the  prisoner. 
Hill  V.  State.  42  Neb.  503  (60  N.  W.  916). 

120.  (1902.)   Testimony  of  wltsesses  for 
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Vj»  firosecutlon.  offered  In  rebuttal  to  prove 
t?^>the  defendant  was  not  by  reason  of  ex- 
It'utve  use  of  Intoxicants  and  the  condition 
oFiils  mind.  Incapacitated  from  knovlngthe 

niiiire  and  quality  of  the  act  with  which 
hv  was  charged,  nor  from  deliberating  and 
premeditating  thereon,  examined,  and  the 
adafsBton  thereof  held  not  to  be  erroneous. 
MeC'ormick  v.  State,  66  Neb.  337  (92  N.  W, 

;Jslf -defense. 

tS^.  (1S79.)  Where,  on  a  trial  fop  mur- 
deTi  there  Is  testimony  tending  to  show  that 
fh6  accused  acted  in  self-defense.  It  must  be 

>iiiimltted  to  the  jury,  to  be  given  such 
'.M'jdlt  as  they  may  think  it  entitled  to.  Mo- 
Bmp  V.  state,  9  Neb.  157  (2  N.  W.  378). 

Wi.  (1906.)  Upon  trial  of  an  Informa- 
ilon.  for  murder,  and  a  plea  of  self-defense, 
ir  ifi  competent  to  show  that  deceased  was 
rir  the  time  In  the  lawful  and  peaceful  pos- 
^i-.^!4ion  of  the  premises  where  the  homicide 
occurred;  and  for  that  puriwse  It  Is  not 
«Tf9t  to  allow,  under  proper  Instructions 
i^rcqiii  the  court,  the  Introduction  of  evidence 
tit  K  written  lease  conveying  to  the  deceased 
tli<  right  of  possession.  Turlejf  v.  State,  74 
JJtb.  471  (104  N.  W.  934). 

<— ^Oharacter   and   habits   of  person 
killed. 

Itt.  (1896.)  It  Is  admissible  for  the  de- 
fendant, having  first  established  that  he 
was  assailed  by  the  deceased  and  In  ap- 
yarent  danger,  to  prove  that  the  deceased 
WW  a  person  of  ferocity,  brutality,  vlndlo- 
tl^ess,  and  of  excessive  strength;  such 
tt^4iince  being  offered  for  the  purpose  of 
^o*lng  either  that  defendant  was  acting  In 
toiTor,  and  hence  Incapable  of  that  specific 
niullue  necessary  to  constitute  murder  in 
Ih*^  first  degree;  or  that  he  was  In  such  ap- 
l^nq^t  extremity  as  to  make  out  a  case  of 
Mfi^efense;  or  that  the  deceased's  purpose 
la. '4^counterlng  the  defendant  was  deadly. 
dtfttton  V.  State,  43  Neb.  373  (61  N.  W. 

124.  (1895.)  Proof  that  deceased  was  a 
tii  :.';ijQ  Of  ferocity  and  violent  disposition, 
mu4t  be  made  by  evidence  of  general  repu- 
tation, and  cannot  be  made  by  proving  either 
specific  acts  on  his  part,  or  the  opinions  of 
witnesses  as  to  his  disposition  based  on  their 
fivMi  observation.  Carleton  v.  State,  43  Neb. 
37^  (61  N.  W.  699). 

ISS.  (1896.)  In  a  prosecution  for  mur- 
dWi  where  the  circumstances  tend  to  estab- 
Itlb  self-defense,  evidence  of  the  Quarrelsome 


and  Irritable  disposition  of  the  deceased, 
and  of  threats  recently  made  by  him  against 
the  accused,  which  were  communicated  to 
the  defendant  prior  to  the  killing,  Is  ad- 
missible. Bajfte  V.  State,  45  Neb.  261  (63  N. 
W.  811). 

■  ■       Previous  threats  by  person  killed. 

126.  (1888.)  As  a  general  rule,  threats 
made  by  the  defendant  prior  to  the  murder, 
to  kill  or  injure  some  other  person  than  the 
deceased,  are  not  admissible  as  evidence 
against  him.  Carr  v.  State,  23  Neb.  749  (37 
N.  W.  630). 

127.  (1884.)  In  a  prosecution  for  homi- 
cide, proof  of  threats  made  by  deceased 
against  accused,  but  which  had  not  been 
communicated  to  him  at  the  time  of  the 
homicide,  should  only  be  admitted  when  the 
making  of  such  threats,  or  a  state  of  feeling 
toward  accused  on  the  part  of  deceased  as 
expressed  by  such  threats,  may  tend  to  Illus- 
trate or  explain  some  acts  of  deceased,  which 
in  some  view  might  tend  to  Justify  or  ex- 
cuse such  homicide.  Btn/leJa  v.  State,  15 
Neb.  484  (19  N.  W.  607). 

C  Dying  Declarations. 
In  general. 

127a.  (1907.)  In  a  prosecution  for  hom- 
icide In  procuring  an  abortion  under  section 
6  of  the  criminal  code,  dying  declarations  of 
the  deceased  may  be  admitted  in  evidence, 
under  the  same  conditions  and  limitations 
as  In  prosecutions  for  murder  or  manslaugh- 
ter. Bdwardt  V,  State,  79  Neb.  251  (112  N. 
W.  611). 

Sense  of  Impending  deatli. 

128.  (1872.)  The  state  of  the  deceased's 
mind  may  be  judged  from  the  circum- 
stances but  the  length  of  time  which  elapses 
between  the  declaration  and  death  furnishes 
no  rule  for  the  admission  or  rejection  of 
the  testimony.  Rake*  v.  People,  S  Neb.  157. 

129.  (1872.)  It  Is  essential  to  the  ad- 
missibility of  dying  declarations,  and  Is  a 
preliminary  fact  to  be  proved  by  the  party 
offering  them,  that  they  were  made  under  a 
sense  of  impending  death;  but  it  Is  not 
necessary  that  it  should  be  stated  at  the 
time  that  they  were  so  made.  Rakeg  v.  Peo- 
ple, 2  Neb.  157. 

130.  (1881.)  Dying  declarations,  to  be 
admissible  in  evidence,  must  be  made  under 
a  sense  of  Impending  death.  But  it  Is  un- 
necessary that  the  deceased  should  have 
stated  at  the  time  of  making  the  same  that 
he  was  about  to  die.   It  Is  sufficient  If  this 
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state  ot  mfod  appears  from  other  testimony. 
Fitzgerald  v.  State.  11  Neb.  677  (10  N.  W. 
•%):  (1895)  Collins  v.  State,  46  Neb.  37 
(64  X.  W.  432). 

ISl.  (1895.)  Where  one,  in  company 
vf'nh  another  while  stealing  coal  from  a 
railroad  car^  fs  shot,  and  a  few  hours  after- 
wards is  found  unconscious  and  on  re- 
rminiDg  his  senses  stated  "D"  had  shot 
htm  accidentally;  such  declaration,  not  be- 
ing made  under  fear  of  impending  death. 
Is  admissible  In  a  prosecution  of  C.  for 
murder.  Collint  v.  State,  46  Neb.  37  (64 
N.  W.  432). 

Preliminary  evidence. 

132.  (1895.)  Dying  declarations,  in  or- 
der to  be  admissible,  must  have  been  made 
under  a  sense  of  Impending  death,  and  It  Is 
competoit  for  the  party  olfering  them  to 
proTe  the  physical  condition  of  the  deceased 
at  the  time  they  were  made.  Batye  v.  State, 
45  Neb.  261  (63  N.  W.  811). 

D.  Weight  and  Sofflciency. 
Degree  of  proof. 

133.  (1886.)  It  Is  essential  that  the  clr 
aimstances,  to  warrant  a  conviction  for 
homicide  taken  as  a  whole,  and  giving  them 
tb«Ir  reasonable  and  Just  weight,  and  no 
more,  should  to  a  moral  certainty  exclude 
every  other  hypothesis.  Casejf  v.  State,  20 
Neb.  138  (  29  N.  W.  264). 

134.  (1886.)  It  is  not  sufficient  that  the 
facts  create  a  probability,  though  a  strong 
one.  If.  therefore,  assuming  all  the  facts  to 
be  true  which  the  evidence  tends  to  estab- 
lish, they  nuy  yet  be  accounted  for  niwn  any 
hypothesis  which  does  not  include  the  guilt 
of  the  accused,  the  proof  tells.  Ooiey  v. 
State,  20  Neb.  138  (29  N.  W.  264). 

Corpus  delicti. 

135.  (1893.)  To  sustain  a  conviction  for 
murder  or  manslaughter  the  corpua  delicti 
must  be  established  beyond  a  reasonable 
doabt;  and  where  the  circumstances  relied 
w  to  prove  that  death  was  caused  by  the 
criminal  act  of  a  person  other  than  the  de* 
reased  are  consistent  with  the  theory  that 
death  was  produced  by  natural  causes,  there 
ie  failure  of  proof.  Dreeasen  v.  State,  88 
Neb.  375  (56  N.  W.  1024). 

136.  (1893.)  Bvtdence  examined,  and  AeZd 
not  eufliclent  to  exclude  the  hypothesis  that 
death  was  produced  by  natural  causes. 
Lreeiten  v.  State,  S8  Neb.  876  (66  N.  W. 
M24). 


Venue  of  crime. 

137.  (1884.)  Where  the  evidence  shows 
that  the  deceased  was  shot  in  H.  county, 
taken  to  the  house  of  his  step-father  a  half 
mile  away,  kept  there  a  few  days,  and  taken 
to  the  house  of  Mrs.  P.,  across  one  channel 
of  the  Platte  river,  so  as  to  be  more  con- 
venient to  his  attending  physician,  at  which 
latter  place  he  died,  proof  that  the  death 
actually  occurred  in  H.  county  will  not  be 
required.  Binfield  v.  State,  15  Neb.  484  (19 
N.  W.  607). 

138.  (1900.)  The  venue  of  a  homicide 
may  be  established  by  circumstantial  evi- 
dence. Hatckina  v.  State,  60  Neb.  380  (83 
N.  W.  198). 

139.  (1900.)  In  a  prosecution  for  mur- 
der, evidence  of  the  finding  of  the  body  of 
the  person  alleged  to  have  been  murdered, 
in  an  old  well  which  had  been  subsequently 
filled,  situate  In  Frontier  county,  is  suf- 
ficient, in  the  absence  of  other  proof,  to 
warrant  the  Jury  In  concluding  that  the  hom- 
icide was  committed  in  that  county.  Haw- 
kins V.  State,  60  Neb.  880  (88  N.  W.  198). 

Intent. 

140.  (1899.)  Where  there  is  no  bodily 
injury  or  rroult  from  the  act  or  assault,  the 
intent  may  not  be  presumed  from  the  act; 
but^  as  the  intent  Is  a  process  of  the  mind, 
and  necessarily  bidden  or  secret,  It  may  not 
be  susceptible  of  proof  by  independent  evi- 
dence. It  may  be  gathered  or  drawn  from 
all  the  evidence,  facta,  and  circumstances  of 
the  case.  Inclusive  of  the  act,  and  la  a  mat- 
ter of  fact  for  the  consideration  and  declstOD 
of  the  Jury.  Ward  v.  State,  58  Neb.  719  (79 
N.  W.  725). 

141.  (1901.)  In  a  prosecution  for  mur- 
der, evidence  tending  to  show  that  defend- 
ant's victim  was  the  a^nressor  In  an 
altercation  with  defendant  on  the  street  and 
that  the  latter  pushed  the  former  off  the 
sidewalk,  with  no  more  force  than  was 
necessary,  resulting  In  the  deceased  frac- 
turing his  skull  in  a  fall,  will  not  sustain 
a  conviction.  State  v.  Moore,  1  Unof.  213 
(96  N.  W.  884). 

Malice. 

142.  (1897.)  Where  defendant  was  in- 
dicted for  murder  of  a  passenger  on  a  rail- 
way train,  accomplished  by  derailing  the 
train,  his  statements  as  to  his  motive  In  dis- 
placing the  rail,  while  competent  evidence, 
are  not  conclusive  in  his  favor  that  be  did 
not  act  maliciously.  Davis  v.  State,  61  Neb. 
301  (70  N.  W.  984). 
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Deliberation  and  premeditatton. 

143.  (1884.)   Evidence  examttied.  and  AeJd 
to  sustain  the  verdict  of  murder  In  the  flrat 
flegree.    Simmerman  v.  State,  16  Neb.  615 
[21  N.  W.  387). 

144.  (1889.)  To  sustain  a  conviction  of 
.murder  In  the  first  degree  It  Is  necessarf  to 
fehow  premeditation  and  deliberation  on  the 
Iwrt  of  the  person  convicted.  Therefore, 
where  the  proof  shows  that  the  person  con- 
victed killing  another  purposely,  there  being 
no  proof  of  deliberation  and  premeditation, 
a  verdict  of  murder  in  the  first  degree  can- 
pot  be  austained,  and  It  Is  the  duty  of  the 
court  either  to  reverse  the  Judgment  and  re- 
mand the  cause  for  a  new  trial,  or  rendev 
such  a  Judgment  reducing  the  sentence  as  le 
justified  by  the  evidence,  viz..  Imprisonment 
In  the  penitentiary.  Anderson  v.  State,  26 
Neb.  387  (41  N.  W.  951). 

145.  (1890.)  The  accused  committed  a 
burglary  for  breaking  into  a  schoolhouse 
and  taking  a  clock  and  other  property  there- 
from. Soon  afterwards  two  of  the  officers  of 
the  district,  following  up  the  tracks  of 
horses  and  the  wagon  to  the  residence  of 
the  accused,  demanded  the  clock,  which  the 
accused  delivered  to  them.  He  then  fol- 
lowed them  out  doors  and  when  they  were 
a  short  distance  from  the  house  going  away 
he  shot  each  of  them  through  the  head,  kill- 
ing them  instantly.  Held,  That  a  verdict  of 
murder  In  the  first  degree  would  not  be  set 
aside  nor  the  sentence  reduced.  Baunstine 
V.  State,  31  ffeb.  112  (47  N.  W.  698). 

146.  (1896.)  Evidence  keld  sufficient  to 
sustain  verdict  finding  defendant  guilty  of 
murder  In  the  first  degree.  Boover  v.  State, 
48  Neb.  184  (66  N.  W.  1117). 

147.  (1898.)  Evidence  showing  the  ac- 
cused before  going  to  his  separated  wife  and 
children,  who  were  living  with  her  father, 
bought  a  revolver  and  a  long  cape  overcoat 
under  which  he  could  conceal  the  weapon; 
and  that  he  lay  In  wait  for  the  father-in-law 
as  he  came  from  an  entertainment  and  shot 
and  killed  him  for  refusing  to  permit  the  ac- 
cused to  see  his  children,  sustains  a  verdict 
of  murder  in  the  first  decree.  Argabright  v. 
state,  56  Neb.  363  (76  N.  W.  876). 

147a.  (1907.)  Evidence  showing  defend- 
ant and  two  others  met  at  a  certain  house 
at  nlsht  where  they  talked  and  drank  beer, 
and  later  robbed  several  saloons,  and  while 
dividing  the  booty  saw  a  street  car  approach 
and  on  suggestion  of  one  of  the  party  started 
to  rob  the  same,  during  which  time  the  con- 


ductor is  shot  and  killed,  sustains  a  convi 
tlon  of  murder.    Clark  v.  State,  79  Neb.  4' 
(113  N.  W.  211). 
Uotive. 

148.  (1891.)  Where  the  crime  charg( 
is  proven  to  have  been  committed  by  the  a 
cused,  specific  proof  of  motive  is  not  esse 
tial.  Thurman  v.  State,  32  Neb.  224  (49  1 
W.  838). 

149.  (1894.)    Evidence  In  a  prosecutic 
of  one  charged  with  murdering  one  in  who 
employ  he  had  been  the  day  before,  that  tl 
accused  and  an  abettor  had  spent  the  day 
town  drinking  In  a  saloon  and  had  gone 
deceased's  house  In  the  country,  after  nlgl 
when  they  entered  the  house  and  command' 
deceased  to  throw  up  his  hands,  that  one 
the  accused  shot  and  hilled  the  deceased,  ai 
wounded  others.  Is  sufficient  to  show  a  pi 
of  robbery  and  sustains  a  verdict  of  murd 
In  the  first  degree.    Hill  v.  State,  42  Nc 
503  (60  N.  W.  916). 

150.  (1902.)  Evidence  showing  defer 
ant,  and  two  companions,  entered  a  saloi 
and  commanded  those  present  to  throw  i 
their  hands  when  defendant  shot  and  kill 
the  proprietor  of  the  place,  then  proceed 
to  rob  the  cash  drawers,  sustains  a  conv 
tlon  of  murder.  Rhea  v.  state,  61  Neb. 
(84N.  W.  414). 

151.  (1904.)  Where  all  of  the  elemer 
necessary  to  constitute  murder  in  the  fli 
degree  are  proved,  a  verdict  of  guilty  w 
not  be  set  aside  because  the  state  did  r 
establish  a  motive  for  the  commission 
the  crime.  Robinson  v.  State,  71  Neb.  1 
(98  N.  W.  694). 

Commission  of  or  partielpatlon  in  act  ' 

accused. 

152.  (1885.)  Evidence  showing  that  t 
accused  left  Missouri  with  the  deceased  a 
came  to  this  state,  the  deceased  liavl 
money,  a  team  of  mules  and  a  wagon;  tl 
after  a  year  tbe  accused  returned  to  M 
sourl  alone,  and  acted  rather  queer  and  si 
plclous,  making  indirect  inquiries  of  the  i 
ceased,  and  tiien  escaped  into  Iowa.  wh< 
arrested;  and  tbe  finding  of  deceased's  hot 
is  sufficient  to  sustain  a  verdict  of  guilty 
murder  In  the  second  degree.  Bradshaw 
State,  17  Neb.  147  (22- N.  W.  361). 

153.  (1886.)  Where  It  Is  sought  to 
tablish  homicide  by  circumstantial  evlden 
the  circumstances  when  taken  togetb 
should  be  of  a  conclusive  nature  and  ti 
dency,  leading  on  the  whole  to  a  satlsf; 
tory  conclusion,  and  producing  in  effect 
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reasonable  and  moral  certainty  that  the  ac- 
cused, aDd  no  one  elae,  committed  the  of- 
fense charged.  Casey  v.  State,  20  Neb.  138 
(29  N.  W.  264). 

154.  (1897.)  The  evidence  examined  and 
held  to  sustain  the  finding  of  the  Jury  that 
the  railway  wreck  and  the  death  of  a  pas- 
senger were  caused  by  the  displacement  of 
tbe  txtures  of  the  railway  track;  that  the 
defendant  purposely  and  maliciously  dis- 
placed such  fixtures.  Davis  v.  State,  51  Neb. 
m  (70  N.  W.  984). 

155.  (1897.)  E^^idence  examined,  and  held 
to  poiDt  with  such  certainty  to  accused  as 
the  perpetrator  of  the  murder  In  the  perpe- 
tratloQ  of  a  rape,  as  to  warrant  the  verdict  of 
muder  complained  of  In  this  proceeding. 
tfor^OH  17.  State,  51  Neb.  672  (71  N.  W.  788). 

156.  (1901.)  Evidence  held  to  sustain  a 
coDTlction  of  murder  In  the  first  degree. 
Buah  V.  State,  62  Neb.  128  (86  N.  W.  1062). 

1560.  (1905.)  Evidence  showing  that  (Hie 
iccDsed  of  murdering  his  brother  and  wife 
was  intending  to  become  married  at  an  early 
date,  or  as  soon  as  his  financial  condition 
would  Justify,  and  tbat  he  told  his  intended 
wife  that  he  would  buy  out  his  brother's 
household  effects  and  urged  her  to  prepare 
to  marry  as  soon  as  possible,  that  they 
would  take  Immediate  possession  of  his 
brother's  property;  and  that  the  brothw  and 
wife  disappeared  suddenly  and  without  giv- 
ing any  information  to  neighbors,  the  ac- 
cused telling  that  the  brother  and  wife  had 
suddenly  decided  to  move  to  Colorado  and 
had  sold  out  to  him,  and  some  time  there- 
after the  bodies  of  the  brother  and  his  wife 
were  found  buried  on  the  premises,  together 
with  other  evidence  sustain  a  verdict  of  con- 
Tictlon.  Barker  v.  State,  73  Neb.  469  (103 
N.  W.  71). 

1566.  (1907.)  In  a  prosecution  for  hom- 
icide for  procuring  an  abortion,  a  dying  dec- 
laration of  the  deceased.  In  which  she 
describes  the  defendant  as  having  performed 
the  operation,  together  with  evidence  of  a 
confeKion  made  by  defendant  upon  his  ar- 
rest, and,  also,  the  finding  of  instruments  in 
his  valise  when  he  was  arested,  sustain  a 
conviction.  Edioarda  v.  State.  79  Neb.  251 
(112  N.  W.  611). 

Cause  of  death. 

157.  (1892.)  One  M.  was  convicted  of 
manalaoghter  in  causing  the  death  of  N.,  an 
babitne  of  a  house  of  ill-fiune.  It  appeared 
from  Oie  testimony  that  the  death  of  N.  vaa 
cuHd  by  cerebral  bemorrhage;  that  she 
lud  been  a  prostitute  for  many  jmn  and 


was  addicted  to  the  excessive  use  of  intoxi 
eating  drinks  and  morphine;  that  a  little 
more  than  two  weeks  before  her  death  M. 
had  stayed  with  her  during  the  night;  that 
both  had  been  drinking  freely;  that  he 
struck  her  a  number  of  blows  with  his  open 
hand,  from  which  she  recovered  la  three  oi 
four  days;  that  a  few  days  before  this  or 
currence  fl^e  had  crawled  through  a  tran- 
som and  fallen  upon  her  head,  and  thereafter, 
at  times,  had  complained  of  her  head.  Held. 
That  the  proof  failed  to  show  that  the  cause 
of  death  was  the  blow  inflicted  by  M.  Mc- 
Kamee  v.  State,  34  Neb.  288  (51  N.  W.  821). 

168.  (1892.)  Where  upon  hypothetica'. 
questions,  containing  a  resume  of  the  evi- 
dence, being  propounded  to  the  physicians 
called  as  experts  to  ascertain  the  cause  ol 
death,  they  answered,  in  effect,  that  they 
could  not  tell,  the  verdict  of  guilty  was  not 
sustained  by  the  evidence.  McNamee  v. 
State,  34  Neb.  288  (61  N.  W.  821). 

159.  ( 1897.)  The  body  of  deceased,  a  girl 
eleven  years  of  age,  who  was  last  seen  alive 
about  7  o'clock  P.  M.,  was,  about  1  o'clock 
tbe  next  morning,  found  in  an  uninhabited 
building  with  unmistakable  evidence  of  vio- 
lence upon  her  person,  including  well-defined 
finger  marks  on  the  larynx;  also  below  the 
left  ear  and  under  the  chin.  The  face  was 
swollen  and  discolored.  The  eyes  and  tongue 
were  swollen  and  protruding,  while  con- 
tusions were  apparent  upon  the  head  and 
lower  llmba  Blood  was  ooxing  from  the  va- 
gina, and  tbe  vaginal  passage  was  torn  and 
lacerated  from  the  opening  so  far  as  ex- 
plored. Her  under  clothing  was  torn  from 
her  person  and  there  was  blood  on  her  thighs 
and  private  parts.  There  was  also  found  in 
the  vaginal  passage  a  quantity  of  fluid  which 
an  experienced  and  apparently  capable  chem- 
ist pronounced  semen  of -a  male  person,  and 
medical  witnesses  concurred  in  the  opinion 
that  death  resulted  from  strangulation. 
Held,  To  warrant  the  conclusion  that  the  de- 
ceased was  killed  in  the  perpetration  of  a 
rape  upon  her  person.  Morgan  v.  State,  51 
Neb.  672  (71  N.  W.  788). 

Insanity. 

160.  (1889.)  The  testimony  of  an  expert 
witness  as  to  the  sanity  of  a  defendant 
charged  with  murder.  Is  ot  the  most  unre- 
liable character  as  evidence.  Burgo  v.  State, 
26  Neb.  630  (42  N.  W.  701). 

Belf-defense. 

161.  (1894.)  It  Is  error  to  Instruct  tbat 
the  accused  la  required  to  Justify  the  act 
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j^rged  in  the  indictment,  on  the  ground  of 
i^elf-defense,  by  a  preponderance  of  the  evi- 
dence. Gravely  v.  State,  38  Neb.  871  (5?  N. 
W,  751). 

1G2.  (1894.)  Where,  in  a  prosecution  for 
murder,  there  Is  evidence  tending  to  prove 
Uiat  the  l.illlng  was  Justifiable  on  the  ground 
of  self-defense,  the  jury,  in  order  to  convict, 
mist  be  satisfied  beyond  a  reasonable  doubt 
ihat  the  killing  was  not  done  in  splf-defense. 
Gravely  v.  State.  38  Neb.  871  (57  N.  W.  751). 

163.  (1895.)  Evidence  held  sufflclent  to 
sustain  a  conviction  of  murder  in  the  first 
['egree.    Carleton  v.  State,  43  Neb.  373  (61 

W.  699). 

164.  (1901.)  Evidence  held  sufficient  to 
support  a  verdict  of  murder  in  the  first  de- 
gree. Savory  v.  State,  62  Neb.  166  (87  N. 
\V.  34). 

165.  (1901.)  Evidence  held  to  Justify  a 
tonviction  of  murder  in  the  first  degree.  Ar- 
rcbright  V.  State,  62  Neb.  402  (87  N.  W. 
116). 

166.  (1905.)  Evidence  showing  defend- 
ant and  deceased  had  an  altercation  over  a 
debt  owing  by  defendant,  and  deceased 
threatened  to  return  and  kill  defendant  If 
the  difference  of  the  claim  was  not  paid,  and 
oa  the  next  day,  when  deceased  was  ad- 
vancing, after  a  warning  to  halt,  which  was 
disobeyed,  defendant  shot  and  killed  de- 
ceased, does  not  support  a  verdict  of  guilty 
cf  murder,  as  such  facts  Justified  the  killing 
for  self-defense.  Lucas  v.  State,  75  Neb.  11 
(105  N.  W.  976). 

Vm.  TBIAL. 
Right  to  trial  by  Jury,  see  Jury. 

A.  Condnct  in  General. 
Time  of  trial. 

167.  (1896.)  The  fact  that  defendant  was 
pouvlct«d  of  murder  within  three  weeks 
a!ter  he  committed  the  crime  did  not  show 
prejudicial  error  In  the  proceedings.  Hoover 
V.  State.  48  Neb.  184  (66  N.  W.  1117). 

Preaencfl  of  accused. 

168.  (1871.)  In  a  capital  felony  the  pris- 
oner cannot  waive  the  right  to  be  present  at 
and  during  the  trial  and  at  the  rendition  of 
the  verdict.   Burley  v.  State,  1  Neb.  386. 

Conduct  of  bystanders. 

169.  (1895.)  It  is  not  reversible  error 
where  In  a  trial  for  murder  the  mother  of 
deceased  exclaimed.  In  presence  and  hearing 
ot  the  Jury,  that  accused  hilled  her  son. 


where  the  record  showed  that  the  proseci 
tion  was  not  responsible  (or  her  conduct 
that  the  coi:rt,  witb  consent  of  the  count 
attorney,  promptly  removed  her  from  th 

court  room ;  and  that  she  did  not  returi 
Lindsay  v.  State,  46  Neb.  177  (64  N.W.716; 

Argument  of  counseL 

170.  (1888.)  Where  a  defendant  is  o 
trial  upon  an  indictment  charging  him  wit 
murder  In  the  first  degree,  the  county  a 
torney  having  made  the  opening  argumen 
to  the  Jury,  after  the  testimony  Is  adducet 
whether  the  coiinsel  for  the  accused  can  cij 
off  further  argument  by  refusing  to  addres 
the  Jury,  qua-re.  Carr  v.  State,  23  Neb.  74 
(37  N.  W.  630). 

171.  (1901.)  '  In  a  prosecution  for  mu: 
der  It  is  competent  for  the  county  attome 
before  the  introduction  of  testimony  to  on 
line  to  the  Jury  the  evidence  which  the  stat 
expects  to  produce  to  sustain  a  convictloi 
Russell  V.  State,  62  Neb.  &12  (87  N.  W.  344! 

Custody,  conduct  and  deliberations  of  jux] 
'172.    (1874.)    Separation  ot  Jury  Is  pe: 
mltted  under  proper  admonishment  by  tt 
court.    Caw  v.  State,  3  Neb.  357. 

173.  (1902.)  It  is  not  error  or  prejud 
cial  to  the  rights  of  a  defendant  in  a  pros 
cutlon  tor  murder  in  the  first  degree,  wbei 
the  Information  contained  different  couni 
charging  the  homicide  to  have  been  cor 
mltted  with  deliberation  and  premeditatio 
and  also  in  the  perpetration  or  attempte 
perpetration  of  a  robbery,  to  submit  to  tl 
Jury,  for  their  finding,  blank  forms  of  gei 
era!  verdicts  ot  guilty  or  not  guilty  of  th 
crime  charged  In  the  Information,  and  wit! 
out  a  form  finding  not  gnilty  as  to  one  onl 
of  the  different  counts  of  tbe  informatini 
Rhea  V.  State,  63  Neb.  461  (88  N.  W.  789 

Objections  to  evidence. 

174.  (1872.)  The  rule,  that  in  a  caplti 
case  the  accused  does  not  waive  a  right  I 
not  insisting  upon  It,  entitled  him  to  ha^ 
proof  which  Is  prejudicial  to  his  coae,  ai 
is  not  legally  admissible,  withdrawn  fro: 
the  Jury,  although  he  does  not  object  to 
when  offered.  Rakes  v.  People,  2  Neb.  IS 

B.  Qnestlo&B  for  Tnxy. 

Malice. 

175.  ( 1897.)  Whether  defendant,  Indlctf 
tor  killing  a  passenger  on  a  train,  acted  m 
liclously  In  displacing  the  rail,  Is  a  questfi 
tor  the  Jury.  Davis  v.  State,  61  Neb.  3i 
(70  N.  W.  984). 
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Deadliness  of  weapon  used. 

176.  (1895.)  Where  a  weapon  and  the 
manner  of  ita  use  In  the  commission  of  an 
atsault  ar«  such  as  to  admit  of  but  one  con- 
clnslou  In  that  respect,  the  question  whether 
or  not  it  Is  deadly,  within  the  meaning  ot 
the  law  of  homicide,  is  one  of  law  and  the 
court  should  t&ke  the  respoosibllity  ot  so 
declaring.  Krch-.-.avy  v.  State,  43  Neb.  337 
(«  N.  W.  628). 

177.  (1895.)  Where  the  weapon  may  or 
miy  not  be  likely  to  produce  fatal  results 
aocording  to  the  manner  of  its  use,  op  the 
part  ot  the  body  at  which  the  blow  is  aimed, 
its  character  in  that  respect  is  one  of  fact 
tor  the  jury.  Krchnavy  v.  State,  43  Neb. 
337  (61  N.  W.  628). 

C.  Instructions. 
Bequisites  and  sufficiency  in  general. 

178.  (1888.)  Instructions  set  outat  length 
In  opinion  examined  together,  and  held  er- 
roneous. Ltmff  V.  State,  23  Neb.  33  (36  N. 
W.  310). 

179.  (1894.)  An  Instruction  In  a  prose- 
cution for  murder  to  the  effect  that  the  jury 
may.  if  the  evidence  warrants,  convict  of 
murder  in  the  first  degree,  murder  in  the 
serond  degree,  or  manslaughter,  is  not  ob- 
jectionable on  the  ground  that  it  excludes  a 
?erdlct  of  acquittal  and  r^ulrea  the  jury  to 
convict  ot  a  felonious  homicide,  particularly 
where  in  other  paragraphs  they  are  rau- 
Uoned  against  conviction  unless  satisfied  of 
the  guilt  of  the  prisoner  beyond  a  reason- 
able donbt  Housh  v.  State,  43  Neb.  163  (61 
N.  W.  571). 

180.  (1901  )  Instructions  copied  in  the 
oi^nioa  defining  murder  in  the  first  degree 
examined,  and  held,  the  giving  of  the  same 
VIS  not  erroneous.  Savory  v.  State,  62  Neb. 
IW  (87  N.  W.  34). 

181.  (1895.)  Where  an  Information  con- 
tained two  counts,  one  of  assault  with  in- 
tent to  commit  murder  and  the  second  of  an 
anaaU  with  intend  to  do  great  bodily  In- 
jury, and  there  is  no  evidence  to  support  the 
charge  set  forth  In  the  first  count,  It  was 
error  which  was  calculated  to  confuse  and 
mislead  the  jurors,  and  prejudicial  to  the 
parties  on  trial  under  the  complaint,  to  sub- 
mit to  the  jury  the  question  of  the  guilt  or 
hmocence  of  such  parties  of  the  crime 
Purged  In  the  first  count,  although  they 
were  not  convicted  of  such  crime.  Botach 
V.  State.  43  Neb.  501  (61  N.  W.  730). 

181   (1901.)    Submission  to  the  Jury  of 


a  ta€ory  which  has  no  basis  In  the  evidence, 
la  error.  Thompson  v.  State.  61  Neb.  210 
(85  N.  W.  62;  87  Am.  St.  Rep.  453). 

182a.  (1906.)  Evidence  In  a  prosecution 
for  murder  of  an  Indian  that  shows  the  hom- 
icide was  committed  while  accused  was  pro- 
tecting his  father  from  the  attaclt  of  a 
dninlten  Indian,  whom  arcuaed  Itilled,  held 
not  to  justify  an  instruction  given.  Parker 
V.  State,  76  Neb.  765  (108  N.  W.  121). 

Assumption  of  facts  or  statements  as  to 
evidence. 

183.  (1894  )  A  Judgment  will  not  be  re- 
versed because  a  trial  court  in  a  prosecution 
for  murder  has,  in  charging  the  jury,  as- 
sumed ftcts  as  proved,  where  it  Is  clearly 
shown  by  the  record  that  they  were  ad- 
mitted by  the  prisoner  at  the  trial  dr  treated 
as  proven.  Hill  v.  State,  42  Neb.  503  (6') 
N.  W.  916). 

184.  (1895.)  Where  a  defendant  Is  ai 
cused  of  killing  one  who  was  found  stealing 
coal  from  a  railroad  yard,  an  InstructioT 
stating  to  the  Jury  that  If  they  found  de- 
fendant had  stated  before  the  shooting  oc- 
curred that  there  had  been  too  much  stealing, 
and  that  he  proposed  to  stop  It,  thereby  sup- 
plying a  motive,  is  not  erroneous.  Collin$  v. 
State,  46  Neb.  37  (64  N.  W.  432). 

185.  (1908.)  Where  the  evidence  of  eye- 
witnesses shows  that  during  or  Immediately 
after  a  list  flght  between  the  deceased  and 
the  defendant,  in  which  the  defendant  was 
being  worsted,  the  defendant  shot  at,  but 
missed,  the  deceased,  and  that  the  fatal 
shot  was  fired  almost  immediately  there- 
after during  a  struggle  between  them  for 
the  possession  of  the  revolver,  an  instruction 
which  assumes  the  crime  to  be  murder  In 
the  second  degree  Is  erroneous,  since  It  Is 
for  the  jury  to  determine  from  all  the  evi- 
dence before  them  the  intent  with  which 
the  shooting  was  done.  Jiennison  t>.  State, 
80  Neb.  688  (115  N.  W.  289). 

186.  (1908.)  An  instruction  whfch.lfthe 
killing  is  shown,  assumes  the  crime  to  be 
murder,  and  requires  proof  of  a  lower  de- 
gree to  be  made  by  the  defendant  beyond  a 
reasonable  doubt  before  the  Jury  will  be  jus- 
tified in  reducing  the  degree  to  manslaugh- 
ter. Is  inconsistent  with  Instructions  that  the 
burden  of  proof  In  a  criminal  case  never 
shifts,  but  remains  with  the  state  through- 
out the  trial,  and  that  the  defendant  is  pre- 
sumed to  be  innocent  until  proved  to  be 
guilty  beyond  a  reasonable  doubt.  Kenni- 
aon  V.  'State,  80  Neb.  688  (116  N.  W.  289). 
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187.  (1908.)  Ad  instruction  that.  "It  the 
Jury  believe  from  the  evidence  that  the  de* 
fendant  unlawfully  and  feloniously  shot  de- 
ceased, Samuel  D.  Cox,  and  that  said  shot 
(ikused  the  death  of  said  Cox,  then  to  reduce 
ipke  killing  from  murder  to  manslaughter, 
the  jury  must  believe  beyond  a  reasonable 
doubt"  that  certain  mitigating  circumstances 
recited  therein  existed,  assumes  that,  if  the 
defendant  unlawfully  killed  the  deceased  he 
was  guilty  of  murder,  and  places  the  burden 
upon  him  to  establish  beyond  a  reasonable 

■  4bubt  the  fficlstence  of  mitigating  clrcum- 
Btances  before  the  Jury  would  be  entitled  to 
"t-educe  the  killing"  from  murder  to  man- 
slaughter. Kennison  v.  State,  80  Neb.  688 
(115  N,  W.  289). 

187a.  (1906.)  Instructions  to  the  Jury 
t^ust  be  based  upon  and  applicable  to  the 
erldence;  and  where  in  the  trial  of  a  crim- 
inal case  an  instruction  Is  given  without 
testimony  to  sustain  it,  and  prejudice  results 
tbereby,  a  new  trial  will  be  granted.  Parker 
L'-  State.  76  Neb.  765  (108  N.  W.  121). 

Elements  of  offense. 

188.  (1904.)  Upon  the  trial  of  an  indict- 
ment for  murder  In  the  second  degree  the 
defendant  is  entitled  to  a  plain  and  correct 
irtatement  from  the  court  to  the  Jury  of  the 
dharge  against  him.  An  instruction  pur- 
porting to  state  the  offense  for  which  he 
Is  being  tried  which  omits  matertar  ele- 
ments of  the  offense  charged  In  the  indict- 
ment is  erroneous.  Hans  v.  State,  12  Neb. 
JfiS  (100  N.  W.  419). 

Intent,  malice,  deliberation  and  premedita- 
tion. 

189.  (1876.")  On  the  trial  of  an  Indict- 
ment for  an  assault  with  Intent  to  murder, 

instruction  that  "if  a  person  wilfully 
<kies  an  act  which  has  a  direct  tendency  to 
itostroy  another's  life,  the  natural  and  nec- 
spsary  conclusion  from  the  act  is,  that  he 
Intended  to  destroy  such  person's  life,"  la 
erroneous,  in  that  as  death  was  not  pro- 
4nced  but  only  a  serious  bodily  injury, 
l^lle  the  intention  to  destroy  life  might 
•iiave  been  a  reasonable  presumption  it  was 

necessarily  the  only  one.  Cwrry  v.  State, 
i  Neb.  545. 

190.  (1879.)  An  instruction  that  leaves 
tlie  Jury  at  liberty  to  presume  "premedi- 
tated malice"  from  the  fact  of  "a  deliberate 
^Detention  unlawfully  to  kill"  alone,  is  er- 
roneous. Bchlencker  v.  State,  9  Neb.  800 
it  N.  W.  710). 

191.     (1894.)     An  Instruction,  "If  one 


with  deliberation  and  premeditation  use 
deadly  weapon  •  •  •  and  shoots  anot 
intentionally,  and  such  other,  •  *  • 
consequence  thereof,  dies,  the  person  t1 
shooting  is  held  responsible  for  the  dei 
and  if  the  killing  is  neither  justifiable  i 
excusable  In  law,  is  liable  to  be  punlsl 
for  murder  In  the  first  degree,"  was 
roneous,  as  the  element  of  malice  ^ 
omitted  therefrom,  but  that  the  giving  ol 
was  not  prejudicial  to  the  plaintiff  in  en 
as  tbe  court  in  other  instructions  1 
charged  that  in  order  for  the  killing  of 
deceased  to  be  murder  In  the  first  deg 
that  the  plaintiff  In  error  must  have  kll 
him  purposely  and  of  deliberate  and  i: 
meditated  malice.  Willis  v.  State,  43  N 
102  (61  N.  W.  254). 

192.  (1895.)  It  is  proper  to  inBtniet  t: 
"malice,"  In  Its  legal  sense,  denotes  t1 
condition  of  mind  which  Is  manifested 
the  intentionally  doing  of  a  wrongful  ; 
without  Just  cause  or  excuse.  It  means  a 
wilful  or  corrupt  Intention  of  the  mii 
Hotuh  V.  State,  43  Neb.  163  (61  N.  W.  67 

193.  (1895.)  Where  the  offense  consi 
of  an  act  with  a  specific  intent,  it  may  ] 
be  error  to  Instruct  that  the  accused  is  p 
Bumed  to  have  Intended  the  natural  a 
proximate  consequences  of  his  voluntj 
act.  Krchnavj/  v.  State,  43  Neb.  337  (61 
W.  628). 

194.  (18950  It  is  not  error  to  Instri 
that  it  Is  sufficient  to  constitute  murder 
the  first  degree  "if  there  was  such  desi 
and  determination  to  kill  distinctly  forn 
In  the  mind  at  any  moment  before  or 
tbe  time  the  blow  Is  struck  or  the  fa 
shot  Is  fired"  where  the  remainder  of  i 
Instruction  properly  defines  purpose,  del 
eratlon  and  premeditation,  states  that  1 
proposed  act  must  have  been  dellberal 
and  premeditated  upon  before  It  was  co 
mltted  and  it  is  evident  that  the  langut 
quoted  referred  to  the  existence  of  the  p 
pose  and  not  tbe  time  of  its  formatlt 
Carleton  v.  State,  43  Neb.  373  (61  N. 
699);  (1902)  Rhea  v.  State,  63  Neb.  461  i 
N.  W.  789). 

195.  (1895.)  An  Instrnctlon,  "'Dellbe 
tion'  means  the  act  of  deliberating  or  well 
ing  and  considering  the  reasons  for  a 
against  a  choice  or  measure.  In  the  ser 
which  the  word  Is  here  used,  an  act  is  do 
deliberately,  or  with  deliberation,  when 
is  done  in  cool  blood  and  not  under  the 
fiuence  of  violent  passion,  suddenly  arous 
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by  some  real  or  supposed  grievance.  A  per 
son  who  does  an  act.  not  In  the  heat  of 
sudden  passion,  but  after  having  coolly 
weighed  or  considered  the  mode  and  means 
of  Its  ■ecompllBbment,  does  It  deliberately," 
if  erroneoos,  was  favorable  to  the  accused 
aad  hence  not  reversible  error.  Debney  v. 
State.  45  Neb.  858  (64  N.  W.  446;  34  L.  R. 
A.  851). 

196.  (1901.)  A  requested  Instruction  that 
"if  you  find  from  the  evidence  that  prior  to 
tbe  killing,  the  deceased  and  the  defendant 
Iisd  some  difflculty,  then,  before  the  Jury 
could  find  any  deliberation  or  premedita- 
tion, they  (the  prosecution)  must  prove 
some  act  of  hostility,  either  committed  or 
threatened,  by  the  defendant  toward  the 
deceased  before  they  (the  Jury)  could  find 
that  the  act  committed,  by  which  the  de- 
ceased lost  his  life,  was  committed  with 
deliberation  and  premeditation."  held  prop- 
erly refused.  Savary  v.  State.  62  Neb.  166 
(87  N.  W.  34). 

197.  (1902.)  Where  It  is  stated  In  an 
instruction  that  the  act  of  killing,  to  con- 
Etltnte  murder  In  the  first  degree,  must  be 
performed  In  furtherance  of  the  design  or 
purpose  previously  formed,  the  instruction 
i?  not  rendered  erroneous  bei-ause  further 
on  in  the  same  instruction  it  is  said  "If 
a  -person  has  actually  formed  the  purpose 
mslicioosly  to  kill,  and  has  deliberated  and 
premeditated  upon  It  before  be  performs  the 
act,  and  then  performs  it,  he  is  guilty  of 
murder  In  the  first  desree,"  without  reiter- 
ating that  the  act  must  have  been  done  In 
pursuance  of  the  previously  formed  design. 
Rhea  V.  State,  63  Neb.  461  (88  N.  W.  789). 

198.  (1904.)  Where  the  evidence  shows 
Uie  accused  pointed  a  pistol  at  another  put- 
ting the  latter  In  fear  of  injury,  and  the 
pistol  Is  accldently  discharged  killing  such 
person,  an  instruction  which  in  effect  would 
discharge  the  accused  If  the  Jury  found  a 
T&nt  of  intent  to  Injure  the  other,  properly 
refused.  Ford  v.  State,  71  Neb.  246  (98  N. 
V.  807;  116  Am.  St  Rep.  691). 

Kotive. 

199.  (1901.)  Instructing  the  Jury  to  con- 
sider their  finding  as  to  motive  or  want  of 
noiive  as  bearing  on  the  guilt  of  defendant 

accused  of  murder  is  not  erroneous.  Smith 
r.  State,  61  Neb.  296  (85  N.  W.  49). 

Vatnre  and  elrcnmstanees  of  act. 

200.  (1R86.)  It  is  proper  for  the  court. 
In  a  prosecution  for  homicide,  depen(iing 
npon  circumstantial   evidence,  to  add  to 


the  requested  instructions  that  the  place 

where  the  remains  of  the  deceased  was 
found,  if  found,  might  be  taken  into  con- 
sideration, together  with  other  evidence  In 
fixing  the  locality  of  the  homicide,  If  one 
was  committed.  Marian  v.  State,  20  Neb. 
233  (29  N.  W.  911;  57  Am.  Rep.  825). 

201.  (1906.)  An  instruction  by  which 
the  jury  were  told  that  If  they  believed 
from  the  evidence  that  the  deceased  and 
the  accused  were  engaged  in  a  scuflle,  and 
while  so  engaged  the  revolver  was  acci- 
dently  discharged  and  thus  inflicted  the 
wounds  which  caused  her  death,  they  should 
find  the  defendant  not  guilty,  held  to  be  as 
favorable  to  the  defendant,  on  that  question, 
as  the  evidence  warranted.  Reed  v.  State, 
75  Neb.  509  (106  N.  W.  649). 

Nature  of  means  or  instrument  used. 

202.  (1888.)  The  indictment  charged  the 
murder  to  have  been  committed  with  a 
"bludgeon."  The  testimony  left  It  In  doubt 
as  to  whether  death  was  produced  by  a 
blow  with  a  bolt  or  club.  The  court  lu- 
structed  the  Jury  that  if  the  death  was  pro- 
duced with  a  blow  with  a  bludgeon,  bolt, 
or  club,  it  would  he  sufllcient  as  to  the 
manner  of  producing  death.  Such  Instruc- 
tion was  held  correct.  Long  v.  State,  23 
Neb.  33  (36  N.  W.  310). 

Excuse  or  Justification  in  general. 

203.  (1894.)  An  Instruction.  "You  are 
Instructed  that  the  tect  that  the  deceased, 
Amherry  Bates,  may  or  may  not  have  been 
of  a  quarrelsome  disposition,  or  that  h« 
may  have  made  assaults  upon  other  parties, 
does  not  affect  the  nature  of  the  act  of  kill- 
ing blm.  Such  testimony  is  admissible 
only  as  It  may  tend  to  throw  light  upon  the 
question  as  to  whether  or  not  the  defendant 
acted  in  self-defense,  and  can  only  be  con- 
sidered by  you  for  this  purpose.  If  you 
find  beyond  a  reasonable  doubt  that  the  kill- 
ing was  not  done  in  self-defense,  then  the 
act  was  murder  or  manslaughter,  anl  the 
character  of  the  deceased  is  immaterial,  and 
It  matters  not  whether  he  was  a  good  or  a 
bad  man."  held  correct.  WiUis  v.  State,  43 
Neb.  102  (61  N.  W.  254). 

204.  (1898.)  In  a  murder  prosecution 
where  the  accused  shot  and  killed  his 
father-in-law  for  prohibiting  and  forbidding 
the  former  from  seeing  his  children  who. 
with  the  mother  and  wife,  had  separated 
from  the  accused  and  were  living  with  the 
wife's  father,  an  instruction  that  the  ac- 
cused had  no  vested  right  to  the  children 
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such  as  would  Justify  the  use  of  force  In 
taking  them  from  the  mother,  and  that  the 
deceased,  if  he  believed  the  accused  was,  at 
the  time  of  the  murder,  Intending  to  use 
force  in  taking  the  children,  was  Jutitl- 
fled  in  using  force  to  repel  the  attack,  was 
proper.  Argabright  v.  State,  56  Neb.  363 
(76  N.  W.  876). 

Self-defense. 

205.  (1887.)  Instruction  .  copied  from 
instruction  numbered  nine  in  Williama  v. 
State,  6  Neb.  334,  and  printed  therein  at 
page  336,  criticised,  and  the  concluding 
words  thereof  held  unnecessary.  Schaffer  v. 
State.  22  Neb.  657  (36  N.  W.  384;  8  Am.  St. 
Rep.  274). 

20fi.  (1888.)  An  Instruction  that  "no 
person  has  the  right  to  take  the  life  of  an- 
other, on  the  ground  of  self-defense  unless, 
Arst,  the  life  of  such  person  is  in  danger, 

•  or  such  person  Is  in  danger  of  suffering 
great  and  permanent  bodily  injury;  second, 
if  such  person's  life  or  body  is  In  danger 
es  last  above  stated,  yet  there  Is  a  reason- 
able means  of  escape  from  the  assault,  then 
it  is  the  duty  of  such  person  to  escape  and 
save  the  life  of  his  adversary."  is  erroneous, 
because  It  omitted  the  element  of  reasonable 
grounds  for  the  belief  of  such  danger. 
Vollmer  v.  State,  24  Neb.  838   (40  N.  W. 

.420). 

207.  (1894.)  An  instruction,  that  in 
considering  whether  the  killing  was  in  self- 
defense  the  Jury  should  "consider  all  the 
circumstances  attending  the  killing"  with- 
out limiting  It  to  the  circumstances  In  evi- 
dence, heltt  not  erroneous.  WUlit  v.  State, 
43  Neb.  102  (61  N.  W.  264). 

208.  (1894.)  Wmis  was  tried  for  murder 
in  the  first  degree  for  the  killing  of  Bates. 
His  defense  was  self-defense.  The  evidence 
tended  to  show  that  Bates  had  repeatedly 
made  threats  against  Willis,  and  that  these 
threats  had  been  communicated  to  the  lat- 
ter; that  at  the  time  of  the  homicide  Bates 
was  In  the  saloon  of  WillU*;  that  a  quarrel 
arose  between  them,  and  Willis  ordered 
Bates  to  leave  the  saloon;  that  Bates  de- 
clined to  do  this,  but  took  off  his  coat  and 
walked  up  in  front  of  the  bar  behind  which 
Willis  was  i.tanding  and  said,  "t  can  do 
you,"  at  the  same  time  putting  his  hand 
behind  him  or  Into  his  hip  pocket,  at  which 
moment  Willis  shot  him.  The  court  charged 
the  jury:  "To  justify  the  taking  of  life  In 
seir-defense  It  must  appear  from  the  evi- 
dence that  the  defendant  not  only  really 


and  in  good  faith  endeavored  to  decline 
further  trouble,  and  to  escape  from  hiE 
sallant  before  the  fatal  shot  was  flred, 
it  must  also  appear  that  the  clrcumsta 
were  such  as  to  excite  the  fears  of  a  rea 
able  person  that  the  deceased  intendei 
take  his  life  or  do  him  great  bodily  bi 
and  also  that  the  defendant  really  a 
under  the  Influence  of  these  fears  and 
in  a  spirit  of  revenge."  Held,  Erronc 
Willis  V.  State,  48  Neb.  102  (61  N.  W.  2 

209.  (1895.)  Instructions  embodying 
law  of  self-defense,  fteld.  properly  ref 
in  the  absence  of  evidence  tending  to  s 
that  the  assault  charged  was  JustiflabU 
that  ground.  Krchnavj/  v.  State,  43  ] 
337  (61  N.  W.  628). 

210.  (1895.)    An  Instruction  stating 
one  cannot  avail  himself  of  the  law  of 
defence  where,  after  he  has  secured  bin 
from  danger,  he  t&kes  the  life  of  his  as 
ant  in  a  spirit  of  revenge  or  for  some 
lawful  purpose.  Is  not  erroneous,  the 
of  the  charge  plainly  stating  that  the  tal 
of  life  from  motives  of  self-preservai 
based  on  reasonable  grounds  of  belief 
not  in  pursuance  of  an  unlawful  puri 
CarletoH  v.  State,  43  Neb.  873  (61  N. 
69fl). 

211.  (1895  )  Where  the  circumsta 
warrant  the  submission  to  the  Jury  of 
theory  of  self-defense.  It  is  not  erroi 
charge  that  If  the  defendant  provoked 
difficulty  for  tbe  purpose  of  wreaking  ve 
ance  on  the  deceased  he  cannot  avail  1 
self  of  the  law  of  self-defense,  there  h 
no  direct  evidence  of  such  an  attack, 
circumstances  being  such  as  to  warrant 
inference  of  one.  Carleton  v.  State, 
Neb.  373  (61  N.  W.  699). 

212.  (1895.)  If  a  killing  be  In  sel 
fense  it  is  not  malicious,  and  if  malic 
it  cannot  be  In  self-defense,  hence,  w. 
a  Jury  Is  Instructed  that  a  killing  In 
defense  is  excusable,  the  Instruction  i 
not  say  that  such  killing  1s  excusable 
though  malicious,  the  other  tnstruc 
properly  defining  malice.  Carleton  v.  S 
43  Neb.  373  (61  N.  W.  699). 

213.  (1901.)  The  use  of  the  words 
in  sound  reason"  In  an  instruction  on 
law  of  self-defense,  held  not  prejudlc 
erroneous.  Coil  v.  State,  «2  Neb.  15 
N.  W.  925). 

214.  (1904.)  When,  In  a  trial  for  i 
der,  the  defendant  produces  evidence  t 
Ing  to  Justify  the  killing  on  the  gn 
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of  wIf-defeBse,  an  InstrncUon  which  Umlts 

the  li^t  of  self-defense  to  one  In  the  lawful 
pnisQlt  of  his  bostnees  Is  erroneous.  Batu 
V.  State,  72  Neb.  288  (100  N.  W.  419}. 

215.  (1905.)  It  Is  not  error  to  Instruct 
tlie  jury  In  a  trial  for  murder  that,  "when 
competent  evidence  has  been  introduced 
lending  to  prove  that  the  defendant  acted 
In  aelf-d^ense.  It  la  incumbent  upon  the 
state  to  prore  to  yon  bejrond  a  raaaonable 
doubt  that  he  did  not  so  act"  Turley  v. 
me,  74  Neb.  471  (104  N.  W.  934). 

SIS.  (190S.)  In  a  trial  for  murder,  with 
evidence  of  self-defense,  when  It  appears 
Uuit  the  accused  was  a  trespasser  or  was 
otlienrlse  Tiolatfng  the  law  at  the  time  of 
tlw  homicide,  and  there  Is  evidence  tending 
to  show  that  the  killing  was  done  in  Justi* 
fltble  self-protection  from  a  vicious  and 
dangerous  assault  by  the  deceased,  it  la 
error  to  fnstruct  the  Jury  that,  "when  a 
man  without  fault.  In  the  lawful  pursuit 
of  bifl  duties,  is  attacked,"  he  may  defend 
himself  against  such  attack.  A  trespasser 
may  dtfend  himself  against  an  unlawful 
and  dangerous  assault.  But  the  whole 
charge  upon  this  subject  must  be  construed 
bother;  and  If  in  another  Instruction  the 
]raj  without  such  qualifications  are  plainly 
told  that  "where,  from  the  nature  of  the 
attack,  there  is  reasonable  ground  to  believe 
Utat  there  is  a  design  to  take  his  life  or  to 
do  him  great  bodily  harm,  and  the  party 
attacked  does  so  believe,  then  the  shooting 
of  the  assailant  under  such  circumstances 
wHl  be  excusable  or  justifiable,"  It  is  not 
rerersible  error.  Turley  v.  Btate,  74  Neb. 
471  (104  N.  W.  934). 

217.  (1905.)  One  who  is  violently  as- 
saulted may  use  such  means  for  self-pro- 
tection from  the  assault  aa  would  appear  to 
u  ordinarily  reasonable  and  prudent  man 
dmllarly  situated  to  be  necessary  tinder  the 
drcanstances.  An  Instruction  which  tells 
the  jury  that,  if  under  such  circumstances 
he  Dses  "sound  reason"  In  determining  what 
U  necessary  for  self-protection.  It  Is  all  that 
Is  required  of  him,  is  inaccurate,  but  Is  not 
erroneous,  requiring  a  reversal  of  the  judg- 
nimt,  If  it  is  coupled  with  another  instruc* 
thm  which  tells  the  jury  that  there  must 
be  an  acquittal  If  under  such  clrcumstaucea 
the  defendant  had  reasonable  ground  to  be- 
lieve and  did  bellere  that  there  was  a  de- 
sign to  take  Mb  life  or  to  do  him  great 
bodily  harm.  Turley  v.  JETtoto,  74  Neb.  471 
(104  N.  W.  934). 

12  IE 


2170.  (1906.)  An  Instruction  that  If  a 
defendant  was  the  first  agressor  self-defense 
was  no  justification  for  murder,  approved. 
Von  Sailer  v.  Btate,  76  Neb.  161  (107  N.  W. 
233). 

217&.  (1906.)  Instructions  on  facts  jus- 
tifying homicide  as  self-defense  approved. 
Von  HaUer  v.  State,  76  Neb.  161  (107  N.  \.\ 
233). 

Defense  of  habitation. 

218.  (1901.)  An  instruction  ehargiuR 
that  "an  assault  on  the  house  can  be  law- 
fully resisted  to  the  extent  of  killing  tht> 
assailant  or  assailants  only  In  case  the  as- 
sault la  made  with  the  Intent  either  of  tak- 
ing the  life  of  the  Inmate  or  of  doing  him 
great  bodily  harm,  and  that  such  resistance 
was  necessary  to  prevent  such  crime,  or  in 
case  the  Inmate  acting  honestly  bad  reason 
to  believe  from  the  acts,  facts  and  circum- 
stances and  in  fact  did  believe  that  it  was 
necessary  to  prevent  the  commission  of  such 
crime,"  is  erroneous.  Thompeon  v.  State,  61 
Neb.  210  (86  N.  W.  62;  87  Am.  St  Rep.  453). 

219.  (1905.)  Where  a  defendant  charped 
with  the  crime  of  murder  admits  the  killing, 
defends  his  action  as  justifiable  In  defense 
of  his  person  and  his  domicile,  and  Intro- 
duces competent  evidence  tending  to  estab- 
lish his  theory  of  the  homicide,  he  Is  en- 
titled to  have  the  jury  instructed  on  the  law 
of  such  defense.  Young  v.  Btate,  74  Neb. 
346  (104  N.  W.  867). 

Orade  or  degree  of  offense. 

220.  (1885.)  An  Instruction  that  "If  the 
jury  should  find  that  accused  killed  deceased, 
and  no  explanatory  circumstances  are 
proven,"  the  crime  would  be  murder  in  the 
second  degree,  is  erroneous  where  evidence 
of  explanatory  circumstances  have  been  In- 
troduced, since  It  suggests  the  want  Of 
proof  of  such  circumstances.  Parrieh  v. 
State,  18  Neb.  405  (25  N.  W.  673). 

221.  (1886.)  Upon  a  triid  for  murder 
an  instruction  to  the  jury  which  takes  from 
their  consideration,  or  which  Is  susceptible 
of  being  understood  by  the  jury  to  take  from 
their  consideration,  certain  evidence  In  the 
case  tending  to  lower  the  grade  of  the  hom- 
icide to  manslaughter  Is  erroneous,  a<i.l  in 
such  case,  the  verdict  being  a  general  one 
and  the  sentence  being  for  fifteen  years  in 
the  penitentiary,  the  judgment  will  be  re- 
versed. Parrieh  v.  Btate,  18  Neb.  405  (25 
N.  W.  573). 

222.  (1888.)   Where,  in  «  prosecution  tor 
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murder  In  the  second  degree,  there  being 
CTldence  which.  If  believed  by  the  Jury, 
would  tend  to  show  that  the  accused  was 
^ilty  of  manslaughter,  It  was  error  for  the 
o^urt  to  instruct  the  jury  that,  if  they  should 
find  from  the  evidence  that  the  accused  did 
not  kill  the  deceatned  maliciously  and  pur- 
posely, they  should  acquit.  Vollmer  v.  State, 
24  Neb.  8X8  (40  N.  W.  420). 

22X  (1897.)  An  information  for  murder 
contained  two  counts,  by  the  first  of  which 
the  accused  was  charged  with  the  killing 
of  tlie  deceased  purpofiely  and  of  his  delib- 
erate and  premeditated  malice,  and  by  the 
|t9cond  count,  the  killing  was  alleged  to 
fitve  been  done  In  the  perpetration  of  a 
TiCpe  upon  the  person  of  the  deceased.  Held, 
Troper  to  instruct  that  murder  in  the  sec- 
Mid  degree  and  manslaughter  are  not  In- 
r  luded  in  the  second  count,  and  that  In  case 
Uie  accused  if  found  guilty  as  therein 
^arged,  the  verdict  should  be  for  murder 
1%  the  first  degree.  Morgan  v.  State,  61  Neb. 
»f2  (71  N.  W.  788). 

224.  (1897.)  In  a  prosecution  for  mur- 
der committed  In  the  periKtratlon  of  a  rape, 
the  instructions  set  out  In  the  opinion  held 
pfit  erroneous.  Horgan  v.  State,  51  Neb.  672 
<71  N.  W.  788). 

225.  (1899.)  In  a  prosecution  for  mur- 
der in  the  first  degree  It  Is  not  reversible 
«n*or  for  the  court  to  properly  advise  the 
^y  respecting  the  distinction  between  the 
affferent  degrees  of  murder.  Kastner  v. 
.'Hate,  58  Neb.  767  (79  N.  W.  713). 

226.  (1903.)  Where  by  the  evidence  it  is 
eimcluslvely  shown  that  defendant  either 
4i»nmitted  the  crime  charged — murder  in 
tlie  first  degree — or  is  entirely  innocent, 
non-lnatruction  with  respect  to  the  lesser 
rJeRrees  of  homicide  embraced  in  the  charge 
iilleged  '.n  the  Information  Is  not  erroneous. 
Jahnke  v.  State,  68  Neb.  1&4  (94  N.  W.  168). 

526a.  (1906.)  The  court  should  submit 
I D  the  Jury  those  Issues  of  fact  upon 
■A'lilch  their  finding,  when  made,  would  be 
ittlowed  to  stand  as  supported  by  the  evi- 
dence. But.  wlien  the  evidence  is  such  as 
to-  make  It  proper  to  submit  to  the  jury  the 
^(estlon  of  the  defendants  guilt  of  murder  . 
iQ^  the  first  degree,  instructions  submitting 
tb^t  question  will  not  be  erroneous  because 
the  Jury  found  the  defendant  guilty  In  the 
Fecond  degree  only.  Haddix  v.  State,  76  Neb, 
369  (107  N.  W.  781). 

|2Cb.  (1907.)  In  a  prosecution  for  mur- 
^  in  tlie  first  degree,  if  the  evidence  es- 


tablishes conclusively  that  the  defendant 
either  guilty  of  the  crime  charged  or 
entirely  innocent,  a  failure  to  Instruct  t1 
jury  in  regard  to  inferior  degrees  of  tl 
crime  charged  Id  the  information  is  n 
prejudicial  error.  Clark  v.  State,  79  Ne 
482  (113  N.  W.  804). 

D.  Verdict. 

Form  and  requisites  In  general. 

227.  (1877.)  A  written  verdict  In  the 
words:  "We,  the  jury  in  this  case,  beii 
duly  impaneled  and  sworn,  do  find  and  s; 

that    Is  guilty  of  manslaughter 

Is  void,  for  wholly  omitting  in  any  mann^ 
to  designate  the  defendant  as  the  guil' 
party.   WilUama  v.  State,  6  Neb.  334. 

228.  (1886.)  A  verdict  as  follows.  "W 
the  Jury,  duly  impaneled  and  sworn,  do  fir 
the  defendant  guilty  of  murder  as  charged- 
and  do  fix  the  penalty  to  be  death,"  is  su 
flcient.  Marion  v.  State.  20  Neb.  233  (29  1 
W.  911;  57  Am.  Rep.  825). 

229.  (1901.)  Where  a  verdict  finding 
defendant,  guilty  of  murder  In  the  secoE 
desree,  and  requesting  that  the  term  of  ir 
prlsonment  be  not  more  than  five  years, 
returned,  which  is  not  received  by  tl 
court,  and  the  jury  retire  and  return  tt 
same  verdict,  with  the  request  for  a  term  < 
not  more  than  five  years'  imprisonment  ellr 
Inated.  the  defendant  is  in  nowise  prejudlc* 
and  has  no  legal  ground  of  complaint.  Co 
V.  State,  62  Neb.  16  (86  N.  W.  925). 

Specification  of  grade  or  degree  of  offens 

230.  (1877.)  Where  the  highest  degr( 
of  homicide  Is  charged  and  the  verdict  : 
guilty,  nothing  more  Is  required  than  1 
specify  the  degree  which  tbe  jury  flni 
Preuit  V.  People,  5  Neb.  377. 

231.  (1877.)  Under  the  statute,  an  a 
sault  with  intent  to  murder  is  but  one  o 
fense,  and  if  the  indictment  contains  n 
other,  a  general  verdict  of  guilty  la  goo 
and  valid.    Curry  v.  State.  5  Neb.  412. 

232.  (1877.)  Under  an  Indictment  chari 
ing  murder  in  the  first  degree,  where  th 
jury  finds  the  defendant  guilty  of  mai 
slaughter  merely,  the  failure  to  speciflcall 
negative  the  fact  that  the  crime  was  of 
higher  grade  than  that  found  Is  no  grouo 
for  a  reversal  of  the  judgment.  WiUiams  1 
State,  6  Neb.  334. 

233.  (1884.)  At  the  time  of  the  con 
mission  of  the  alleged  offense  the  punlsl 
ment  prescribed  for  the  crime  of  murde 
was  either  death  or  imprisonment  for  lifi 
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the  penalty  to  be  fixed  by  the  jury,  in  their 
verdict.  After  the  commission  of  the  of- 
fense the  law  was  changed  so  as  to  make 
death  the  punishment  for  murder  in  the 
first  degree,  and  divesting  the  Jury  of  the 
authority  to  fix  the  penalty.  Held.  That  so 
far  as  the  law  affected  the  rights  of  the 
larty  charged  with  the  offense  by  depriving 
him  of  the  right  to  the  verdict  of  the  Jury 
upon  the  Qnestlon  of  punishment  It  was 
w  pott  facto  and  Toid.  Marion  v.  State, 
16  Neb.  349  (20  N.  W.  289,  396). 

m.  (1885.)  In  a  trial  for  mnrden  a 
verdict  of  guilty  which  does  not  ascertain 
Thetber  it  he  murder  or  manslaughter,  as 
required  hy  section  489  of  the  criminal  code, 
confers  no  power  on  the  court  to  pass  sen- 
tence on  the  accused.  ParrUh  v.  Stole.  18 
Neb.  405  (26  N.  W.  573). 

235.  (1902.)  By  section  489  of  the  crim- 
inal code  the  Jury  are  required,  in  trials  for 
murder,  to  declare  in  their  verdict  whether 
the  accused,  If  they  find  him  guilty.  Is  guilty 
of  murder  In  the  first  or  second  degree,  or 
manslaughter.  Rvasell  v.  State,  66  Neb. 
«7  (92  N.  W.  751;  60  L.  R.  A.  424). 

fctnasmcnt  of  punishment. 

236.  (1895.)  The  offense  charged  having 
been  committed  before  chapter  44,  laws  1898, 

went  into  effect.  It  was  not  necessary  that 
the  jury  In  the  verdict  of  guilty  should  fix 
the  penalty  which  should  be  inflicted. 
Wolfcer  V.  State,  46  Neb.  25  (64  N.  W.  367). 

237.  {1902.)  The  amendment  of  section. 
3  of  the  criminal  code  in  1893,  authorizing 
a  jury  to  determine  whether,  upon  convic- 
tion of  murder,  in  the  first  degree,  the  ac- 
cDsed  should  suffer  death  or  perpetual  im- 
priBonment,  did  not  constructively  repeal 
the  lav  as  to  the  qualifications  of  a  Juror  In 
pnisecutlODa  for  capital  offenses.  Bhea  v. 
State.  63  Neb.  461  (88  N.  W.  789). 

IZ.  NEW  TBIAL. 
V^ly  diacorered  erldenee. 
!3g.  (1904.)   In  capital  cases  a  new  trial 

Efaould  not  be  allowed  on  account  of  newly 
discovered  evidence  unless  its  introduction 
on  tile  trial  might  have  been  beneficial  to 
the  defendant,  and  might  have  led  to  a 
different  result  lAllie  v.  State,  72  Neb. 
22S  (100  N.  W.  316). 

fncMdhigBat  HAW  triaL 

239,  (1886.)  "Wlieiie  on  a  trial  for  mur- 
der the  defendant  is  found  guilty  of  a  lower 
degree  of  homicide  than  the  highest  degree 


charged  in  the  Indictment,  and  on  his  mo- 
tion a  new  trial  Is  granted,  the  effect  of 
granting  a  new  trial  is  to  set  aside  the 
whole  vOTdict  and  leave  the  case  for  retrial 
upon  the  same  issues  as  upon  the  first  trial. 
Bohanan  v.  State,  18  Neb.  67  (24  N.  W.  890; 
64  Am.  Rep.  791). 

X.  A PP P. AT.  AND  EBBOR. 

Presflrratlon  and  reserration  in  lower  court 
of  grounds  of  review. 

240.  (1878.)  It  Is  not  competent  for  a 
witness  testifying  of  a  comparison  made 
between  one  of  the  prisoner's  t>oot8  and  a 
bloody  foot-print  found  near  the  place  where 
the  homicide  was  committed,  to  give  his 
opinion  as  to  whether  that  boot  made  the 
track;  but  where  a  witness  expreraes  such 
opinion  and  no  objection  Is  made  until 
after  verdict,  it  furnishes  no  ground  for  a 
new  trial.    Clough  v.  State,  7  Neb.  320. 

241.  (1901.)  Where  the  record  In  a 
prosecution  for  a  capital  offense  discloses 
that  at  the  beginning  of  the  trial  the  Jury 
were  placed  in  the  hands  of  a  sworn  bailiff, 
and  that  they  were  in  the  hands  of  a  sworn 
officer  at  suissequent  stages  of  the  trial,  and 
there  is  nothing  to  warrant  the  Inference 
that  they  were  allowed  to  separate,  and  no 
complaint  is  made  during  the  trial  or  in 
the  motion  for  a  new  trial,  an  objection 
made  for  the  first  time  in  this  court  is  un- 
availing. Coil  V.  State,  62  Neb.  16  (86  N. 
W.  92B). 

Presumptions  in  appellate  fxiurt.  ■ 

242.  (1876.)  Where  the  record  in  a  cap- 
ital case  shows  the  arraignment  and  plea 
of  the  prisoner,  his  presence  during  the  im- 
paneling of  the  Jury,  his  filing  of  instruc- 
tions with  the  clerk,  and  his  exceptions  to 
the  charge  given  to  the  Jury,  the  presump- 
tion is  that  he  was  present  during  the  trial, 
and  at  the  return  of  the  verdict,  there  being 
no  allegation  or  complaint  to  the  contrary 
in  the  motion  for  a  new  trial.  Dodge  v. 
State.  4  Neb.  220. 

Review  of  questions  of  fact. 

243.  (1879.)  In  addition  to  being  un- 
lawful and  malicious,  to  make  the  act  of 
killing  murder  in  the  first  degree,  it  is  only 
necessary  to  establish  that  it  was  done  with 
deliberation  and  premeditation,  of  which 
there  being  some  evidence  before  the  jury, 
their  verdict  fixing  that  as  the  degree  of 
criminally  Is  conclusive  on  that  point 
Schlencker  v.  State,  9  Neb.  241  (1  N.  W. 
857). 
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244.  (1901.)  Tbe  defendant  on  a  former 
trial  was  found  guilty  of  murder  in  the 
first  (tegree,  and  on  erron  to  this  court  tbe 
ilirjdence  was  examined  and  found  sufficient 
C<r  support  the  verdict.  A  subeeguent  trial 
ra^ulted  in  a  like  verdict,  and  on  error  it  la 
Again  urged  that  the  evidence  la  Insufficient 
to  support  tbe  verdict.  The  evidence  against 
tbe  defendant  in  the  last  trial  being  sub- 
Btantially  tbe  same  and  fully  as  strong  and 
Hmvlncing,  the  decision  on  tbe  former  trial 
bte  become  tbe  law  of  tbe  case.  Arffabright 
V.  state,  62  Neb.  402  (87  N.  W.  146). 

245.  (1902.)  The  fact  tbat  the  jury  on 
ibe  trial  of  an  Information  charging  murder 
to  the  first  degree  capriciously,  or  without 
^gfflelent  cause,  reject  the  evidence  showing 
4^1lberation  and  premeditation.  Is  no  reason 
why  their  finding  of  an  Intentional  and 
malicious  killing  should  be  set  aside.  Rus- 
HI2  V.  •atate,  66  Neb.  497  (92  N.  W.  761). 

HfirmlesB  error. 

246.  (1S94.)  Undue  prominence  should 
ri'^t  be  given  to  a  particular  proposition  by 
frequent  repetition  thereof  In  charging  the 
Jory.  5ut  a  violation  of  that  rule  In  a  crlm- 
la*l  iMTOsecutlon  Is  not  of  Itself  reversible 
'tiHtor  when  It  is  apparent  tbat  tbere  was 
no  controversy  respecting  the  proposition 
stated.  Hill  V.  State,  42  Neb.  503  (60  N.  W. 
91«). 

247.  (1904.)  Where,  in  a  prosecution  for 
mnrder.  a  witness  was  permitted  to  testify, 
wlr.bout  objection  op  exception,  tbat  be 
beard  defendant  say,  "He  bad  started  one 
graveyard,  and  could  start  another,"  is  not 
reversible  error  when  the  court  afterwards 
sustains  a  motion  to  strike  It  from  the  rec- 
ord.  Rohinton  v.  State,  71  Neb.  142  (98  N. 

694). 

348.  (1904.)  A  defendant  In  a  prosecu- 
tion for  murder  is  ordinarily  entitled  to 
have  the  theory  of  bis  defense  submitted 
t9  the  Jury  by  proper  Instructions;  but 
iHrsre,  by  his  own  theory,  he  Is  guilty  of 
tii^slaugbter,  and  the  Jury  so  find,  his 
rights  are  not  prejudiced  by  a  failure  to 
mve  his  Instructions.  Ford  v.  State.  71 
Neb.  246  (98  N.  W.  807;  116  Am.  St.  Rep. 
EH). 

it4Sa.  (1906.)  When  the  defendant  Is 
fodnd  guilty  of  murder  In  the  second  degree 
nnly,  prejudice  will  not  be  presumed  be- 
l  ause  of  several  repetitions  in  the  Instruc- 
ilOQs  of  principles  of  law  applicable  to  an 
laane  of  murder  in  the  first  degree.  If  Uie 
•rldence  was  such  as  to  justify  the  sub- 


mission of  both  issues  to  the  Jury.  Haddi. 
V.  State,  70  Neb.  369  (107  N.  W.  781). 

2486.  (1907.)  Where  two  persons  cbargei 
with  homicide,  one  as  principal,  and  tb' 
other  as  accessory  before  the  fact,  admt 
the  killing,  but  rely  on  necessary  self-d( 
fense  on  the  part  of  the  principal  as  an  ei 
cuse  therefor,  a  statement  In  an  InstnictioE 
otherwise  correct,  "that  defendants  set  ui 
necessary  self-defense,"  does  not  amount  t 
prejudicial  error,  If  the  Issues  as  to  botl 
defendants  are  otherwise  fully  and  correct); 
stated.  Craig  v.  State,  78  Neb.  466  (111  N 
W.  143). 

Bamanding  to  lower  court  with  instruc 
tlons  for  Judgment. 

249.  (1876.)  Where  a  prisoner  has  beei 
found  guilty  of  murder  In  the  first  degree 
and  the  only  error  that  appears  on  tbi 
record  is  the  failure  of  tbe  court,  befon 
pronouncing  sentence,  to  Inform  the  prli; 
oner  of  the  verdict,  and  ask  him  whethe: 
be  had  anything  to  say  why  judgmen 
should  not  be  pronounced  against  him,  th< 
judgment  will  be  set  aside  and  the  causi 
remanded  to  the  court  below,  with  Instruc 
tlons  to  render  judgment  on  the  verdict  ii 
tbe  manner  prescribed  by  law.  Dodge  v 
State,  4  Neb.  220. 

ZI.  SENTENCE  AND  FUNISHKENT. 
Constitutional  and  statutory  provisiotts. 

250.  (1895.)  The  penalty  for  murder  ir 
the  first  degree  was,  by  section  3  of  th( 

'criminal  code,  as  originally  adopted,  deatt 
by  banging.  By  an  act  approved  April  8 
1893,  passed  without  an  emergency  clause 
said  section  was  so  amended  as  to  provide 
that  the  penalty  for  the  crime  therein  de 
nounced  shall  be  death  by  hanging,  or  Im 
prisonment  for  life,  in  the  discretion  of  the 
Jury.  Tbe  legislature  of  1893  having  ad- 
journed on  the  8th  day  of  AprU  of  that 
year,  held,  that  said  amendment  took  effect 
on  the  9th  day  of  July  following.  McGinn 
V.  State,  46  Neb.  427  (65  N.  W.  46;  50  Am. 
St  Rep.  617;  30  L.  R.  A.  450). 

250a.  (1895.)  The  amendment  to  the 
criminal  code,  of  the  penalty  of  death  by 
-hanging  for  murder  in  the  first  degree, 
which  the  amendment  added,  or  Imprison- 
ment for  life.  In  the  discretion  of  the  jury, 
took  effect  on  the  9th  day  of  July  following 
the  adjournment  of  the  legislature  on  the 
8th  of  April.  McOinn  v.  State,  46  Neb.  427 
(65  N.  W.  46;  60  Am.  St.  Rep.  617;  30  L.  R. 
A.  460). 
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Xntry  of  Judgment. 

251.  (1383)  If  one  is  found  guilty  of 
murder  in  the  first  degree,  but  the  proof 
shows  him  to  be  guilty  of  murder  in  the 
second  degree  only,  the  court  to  that  extent 
may  disregard  the  finding  of  the  Jury,  and 
render  such  a  Judgment  as  should  have 
been  rendered  fn  the  first  Instance.  Ander- 
tott  V.  State,  26  Neb.  387  (41  N,  W.  9&1). 

Vature  and  extent  of  punishment. 

252.    (18S9.)    At  common  law,  the  Inten- 
tional fcitUng  of  a  human  being,  without 
explanatory  circumstances.  Is  murder;  but 
under  section  4  of  the  criminal  code,  such 
killing  Is  murder  In  the  second  degree.  The 
first  and  second  degrees  of  murder,  as  pro- 
Tided  in  sections  3  and  4  of  the  criminal 
code,  are  Intended  to  indicate  the  degree  of 
the  atrocity  of  the  cr4me;  but  a  verdict  In 
either  degree  is  for  murder:  and  if  the 
degree  found  Is  higher  than  is  warranted 
hj  the  evidence,  the  person  convicted  may 
u  a  right  insist  upon  a  modification  of  the 
sentence  to  conform  to  the  proof,  and  it  is 
the  duty  of  the  court  to  reduce  the  sentence 
and  impose  snch  sentence  as  1b  warranted 
It  the  evidence.  Anderson  v.  BMe,  26  Neb. 
m  (41  N.  W.  951). 

253.  (1891.)  The  plaintiff  In  error  was 
convicted  of  murder  in  the  second  degree 
and  sentenced  to  the  penitentiary  for  life, 
upon  Indirect  and  circumstantial  evidence 
that  he  had  shot  a  policeman  iq  pursuit  and 
arrest  <tf  him,  in  the  night  time,  without 
mrrant  ae.  knowledge  of  crime  committed. 
Held.  That  the  sentence  be  reduced  to  twMity 
years'  Imprlsonmoit  under   section  609a, 


code  of  criminal  procedure.  Ifelaon  v.  State, 
33  Neb.  528  (50  N.  W.  679). 

254.  (1904.)  Where  one  points  a  pistol 
at  another  believing  it  not  to  be  loaded  and 
it  is  discharged  killing  the  other.  It  appear- 
ing a  total  want  of  intent  to  commit  any 
injury,  a  sentence  of  seven  years  is  exces- 
sive and  reduced  to  four..  Ford  v.  Btate, 
11  Neb.  246  (98  N.  W.  807;  115  Am.  St. 
Rep.  691). 

254a.  (1907.)  Where  a  young  man  of 
twenty-two  years  of  age  is  convicted  of  mur- 
der and  sentenced  to  be  haoged,  the  evi- 
dence being  conflicting  as  to  whether  the 
defendant  fired  the  fatal  shot,  during  the 
robbery  of  a  saloon,  or  whether  It  was  fired 
by  an  accomplice,  the  latter's  testimony  be- 
ing against  that  of  defendant,  the  death 
sentence  Is  commuted  to  Ufe  imprisonment. 
O'Hearn  V.  State,  79  Neb.  ^3  (113  N.  W. 
130). 

HORSES. 

See  AnimaU. 

Hire  of,  see  Livery-Sta^te  Keepere. 
Exemption  of.  see  Exemptions,  IS  34-36. 
Warranty  in  sate  of.  see  Saies,  VI. 

HOSPITALS. 
Sae  Aej/lumt. 

HOTELS. 

See  Innkeepers. 

HOUSEBREAKING. 

See  Burglary, 

HOUSE  OF  ILL  FAME. 
See  Disorderly  Hotuea. 


HUSBAND  AND  WIFE. 
ANALYSIS. 

I  inmrAL  bights,  duties  ass  liabilitiss. 

What  law  gt>Tenu,  i  1. 

Sni^ort  of  temily,  ||  8-4. 

 Effect  of  desertion  of  wife,  It  6-6a. 

Domicile,  IS  7-9. 

Servluea  and  earnings  of  wife,  H  10-12. 
liablUty  for  Uea  of  wife's  attorney,  1 13. 
Property  of  wife,  ||  14, 16. 
ConTeyances  by  husband  and  wife,  1 16. 
Agency  of  wife  for  husband,  1 17. 

Adrerse  possession  between  husband  and  wife,  {|  18-81. 
n.  KABBZAOE  SBTTLBHBNTa 

Operatiiui  and  effect,  II 82^^ 
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HZ.  OOKVETANCES  AND  G0NTBACT8  BETWEEN  HUSBAND  AND  WXffH. 

ConTeyance  by  wife  to  huaband,  fS  25,  06. 
Conveyance  by  husband  to  wife,  SS  27-31. 
 Consideration,  U  32, 33. 

—  Enforcement  in  equity,  88  34-30. 

 Conveyance  in  tmat  for  huaband,  if  37-40. 

Gifts  and  advancements,  fiS41-46a. 
Besclssion  or  avoidance,  |8  47-61. 

17.  DISABZLZTIBS  AND  PBIYZLEGES  OF  COVEBTUBE. 
What  law  governs,  88  52,  53. 
Property  and  conveyances,  88  64-58. 
Contracts,  8  §60-66. 

 Suretyship,  8S  66-72. 

 Bills  and  notwi,  {|  73-78. 

Torts,  88  76-78. 
Crimes,  1 78a. 

V.  WTTE'S  SEPARATE  ESTATE. 

(A)  What  cmistitutea. 

Property  of  wit*  at  time  of  murriag^  1 78. 
Property  inherited  by  wife,  88  80-82. 
Property  purdiased  with  wlfe*s  money,  IS  83-85. 
Proceeds  of  wife's  labor,  8  86. 

Personal  property  in  posseeslon  of  husband,  88  87-95. 
Property  acquired  by  husband  in  truat  for.  wif^  81 86-88. 
Eatoppel  to  claim  property,  88  100-105. 
Bvidenoe  aa  to  owiMrahip. 

—  PresomptionB  and  burden  of  proof^  8  106. 
Weight  and  sufficiency,  18  107-115. 

(B)  Bights  and  liabllltlea  of  husband. 

Agency  for  wife,  §8  116-126. 

Accountability  to  wife  for  use  and  occupation,  8  187. 

Homestead  rights,  88  128-131. 
(P)  LlabllitleB  and  charges. 

Bights  of  husband's  creditors,  88  138-134. 

Contracts  In  general,  §8  136-148. 

Improvements  and  matralala  fnmlabed,  88  143-148. 

Necesaarlea,  81  147-150. 

 Kedloal  attendance^  II 161-155. 

BUla  and  notes,  88  166,  157. 

Guaranty  and  auretyship,  88  158-161. 

Mortgage  or  pledge,  88162-164. 

 To  secure  debt  of  husband,  89  166-176. 

■■  Deflcienoy,  1 176. 
(p)  Oonveyanees. 

Power  to  convey,  1 177. 

Joinder  of  husband,  8  177a. 

Acknowledgment,  86  178,  179. 

Covenants  of  warranty,  $  180. 

Lease,  1 181. 

Vr  ACTIONS. 

Bight  of  action,  S8  182-190. 

 Between  husband  and  wife,  88  191-193. 

Limitation  of  actions,  |8  194-187. 
Process,  |8  198, 189.. 
Pleading,  II 200-803. 

 Defense  of  corertnre,  |{  804-807. 
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Presnmptions  mnd  burden  of  proof,  S{  808-217. 

Admiasibrnty  of  erldetiee,  1 1 818-828. 

Weight  and  sufficiency  of  evldenee,  ||  888-880. 

Questions  for  Jury,  8t  231, 238. 

Instructions,  SS  838, 834. 

Damages,  |  835. 

Judgment,  S  830^ 

Execution,  $  237. 

VU.  BEPABATION  AND  8EFABATE  MAHTFENAKCa. 
S^aration  agreements,  1 888. 
Actions  for  separate  maintenance,  H  889-2390. 

 Grounds,  I  240. 

 Process,  fi  240a. 

 Pleading, «  241. 

 Evidence,  SI  242, 843. 

 Award,  S  244. 

VXn.  ABAKDONMENT. 

Hature  and  element  of  offena^  |  &4te. 
Information,  H  245-247. 
Venue,  1 248. 

AdmissibUity  of  evidence,  {  848. 
Degree  of  proof,  1 250. 

Weight  and  sufficiency  of  evldmc^  ||  851, 8S8. 

nr_  KNTICINO  AVD  ALIENATINO. 

Bight  of  action,  1 858. 
Defenses,  S8  854-856. 
Pleading,  1 257. 

Presumptions  and  burden  of  proof,  |  868. 
Admissibility  of  evidence,  H  868, 860. 
Damages,  U  261, 868. 
Instructions,  f  S  263,  264. 

X.  CSaUHAL  CONVEBSATION. 

Bight  of  action,  §  266. 
Compromise  and  settlement,  1 866. 
Pleading,  1 867. 

 Issues  and  proof,  {  268. 

AdmissiblUty  of  evidence,  S  268. 
Weight  and  sufficiency  of  evidence,  1 270. 
Damages,  ii  271, 272. 
Instructions,  1 273. 

CsoBs-RcnBEHCES.  AdmlsBlons  of  wife  as  evldenca  ftgainst 

See.   also,   Adulteru;   Ourtety;  Dower;    husband,  see  Evidence,  %  251. 

Parent  and  Child.  Allowaoce  by  executor  to  Bunrlvlng  wife. 

Contract  in  derogation  of  marriage  relar    see  Executors  and  Aaministrators,  IS  91-96. 

tlon,  see  Contracts,  1 136.  Necessity  of  Joinder  in  conveyance  of  home- 

Inheritance  by  husband  of  wife's  prop-    stead,  Bee  Bomeateads,  II 86-112. 

erty,  see  Descent  and  Distribution,  |  8.  Homestead  rights  of  married  women,  see 

Dissolution  of  relation,  see  Divorce.  Homesteads,  ||  21-23. 

Right  of  husband  to  recover  alimony,  see  Rights  of  surrlTli^  spouse  In  homesteads. 
Z>*c<wce.  1 134.  ^®  Homesteads,  18  139-145. 

Custody  of  children  after  separaUon,  see  Insurable  interest  in  household  property, 
IHvorce,  II 211, 212.  see  Insurance,  1 73. 

Validity  of  deed  in  deiwgaUon  of  marriage  Effect  on  wife  of  Judgment  against  bus- 
retation,  see  Deeds,  1 138.  band,  see  Judgments,  1 607. 
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Alienation  of  affecttona  as  element  of 
damage  In  Itbel  and  slander,  see  lAbel  and 
Slander, 

Marriage,  see  Marriage. 

Service  of  summons  on,  see  Procets. 

Election  to  take  under  will,  see  Wills, 
Si  242-245. 

Competency  of  one  to  testify  against  the 
othfif,  see  Witnesaes,  fifi  143-161. 

Competency  of  wife  to  testify  as  to  age  of 
husband,  see  Witnesses,  it  4S-62. 

I.     mrTUAL   BIGHTS,    DimES  ASl} 

UABnJTiBa 

What  law  gorems. 

1.  (1877.)  The  common  law  in  respect 
to  the  rights  of  husband  and  wife  Is  in  force 
In  this  state,  except  so  far  as  it  has  been 
modified  by  statute.  Aultman  v.  Obermeyer, 
6  Keb.  260;  (1896)  Dayton  Spice-Mills  Co. 
V.  Sloan,  4d  Neb.  622.  (68  N.  W.  1040). 

Support  of  family. 

2.  (1882.)  A  man  formally  married  to 
a  woman,  who,  because  of  her  insanity, 
which  he  discovered  very  soon  afterwards, 
was  incapable  of  entering  into  the  marriage 
contract,  and  continuing  thereafter  volun- 
tarily to  cohabit  with  her  as  his  wife.  Is 
under  a  legal  obligation  to  support  her.  And 
having  furnished  such  support,  he  cannot, 
upon  a  decree  of  separation  on  the  ground 
of  tbe  invalidity  of  the  marriage,  make 
the  same  a  charge  against  her  separate  es- 
tote.  aerhold  v.  Wyte,  13  Neb.  90  (12  N. 
W.  811). 

3.  (1888.)  A  married  woman  Is  not  only 
entitled  to  tbe  services  of  her  husband  as  a 
means  of  support,  but  also,  as  between  her- 
self and  a  vendor  of  Intoxicating  liquors,  to 
the  proceeds  of  hia  labor,  for  such  purpose. 
Greenlee  v,  SclMenheit,  23  Neb.  669  (37  N. 
W.  600). 

4.  (1906.)  It  Is  the  right  and  privilege 
of  a  husband  to  fix  In  good  faith  a  domicile 
for  himself  and  wife,  and,  when  he  does  so. 
It  Ib  the  duty  of  the  wife  to  follow  her  hus 
band  to  such  domicile  and  live  with  him 
there  as  his  wife.  Price  v.  Price,  75  Neb. 
562  (106  N.  W.  667). 

Effect  of  desertion  of  wife. 

5.  (1893.)  In  tbe  absence  of  a  special 
promise  of  the  husband  to  pay  for  the  board 
and  lodging  of  hia  wife,  living  apart  from 
him,  he  win  not  be  responsible  therefor,  un- 
less she  lived  separate  from  him  by  his 
consent,  or  his  conduct  was  such  as  to  Jus- 


tify her  in  leaving  his  bed  and  board.  Bel- 
knap V.  Stewart,  38  Neb.  304  (66  N.  W.  881; 
41  Am.  St.  Rep.  729). 

6.  (1904.)  When  a  wife,  without  just 
cause,  refuses  to  live  with  her  husband,  he 
Is  not  required  to  contribute  to  her  support. 
Uaaca  v.  Isaacs,  71  Neb.  637  (99  N.  W, 
268). 

6o.  (1907.)  Every  wife  is  entitled  to  a 
home  corresponding  with  the  circumstances 
and  condition  of  ber  husband,  ovei>  which 
she  shall  be  permitted  to  preside  as  mis- 
tress, and  she  does  not  forfeit  her  right  to 
maintenance  by  refusing  to  live  in  the  home 
with  and  under  the  control  of  her  husband's 
mother.  Brewer  v.  Brewer,  79  Neb.  726 
(113  N.  W.  161). 

I>omic]]e. 

7.  (1904.)  The  general  rule  is  that  the 
domicile  of  the  husband  is  the  domicile  of 
the  wife.  Isaacs  v.  Isaacs,  71  Neb.  587  (99 
N.  W.  268). 

8.  (1904.)  The  wife  is  bound  to  follow 
her  husband  when  he  changes  residence,  if 
such  change  is  made  In  good  faith.  Isaacs 
V.  Isaacs,  71  Neb.  537  (99  N.  W.  268). 

9.  (1904.)  An  antenuptial  agreement 
by  a  man  about  to  be  married,  that,  after 
marriage,  he  will  reside  in  a  particular 
state,  can  not  be  enforced.  Isaacs  v.  Isaacs, 
71  Neb.  537  (99  N.  W.  268). 

Services  and  earnings  of  wife. 

10.  (1896.)  The  services  which  are  due 
to  the  hnsband  from  his  wife,  and  for  the 
loss  of  which  he  may  recover,  are  such 
duties  and  services  as  reasonably  devolve 
upon  her  by  reason  of  the  marriage  relation. 
Riley  v.  Lidtke,  49  Neb.  139  (68  N.  W.  356). 

11.  (1896.)  The  performance  of  laundry 
work  and  sewing  for  others  than  her  own 
family  are  cot  duties  which  devolve  upon 
the  wife  by  reason  of  tbe  marriage  relation, 
RUev  V.  Udtke,  49  Neb.  139  (68  N.  W.  356). 

12.  (1896.)  If  through  the  negligence  of 
another  the  wile  be  injured  and  thereby 
rendered  unable  to  perform  her  household 
duties,  and  her  husband  is  put  to  expense  In 
having  these  duties  performed  by  another, 
he  may  recover  such  ne<»ssapy  expense  from 
the  parties  inflicting  the  injury.  Riley  v. 
Lidtke,  49  Neb.  139  (68  N.  W.  356). 

12a.  (1907.)  The  city  of  Omaha,  under 
its  charter  of  1903.  Is  liable  to  the  husband 
for  consequential  damages  suffered  by  him 
in  consequence  of  injuries  to  his  wife  caused 
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from  a  defective  street  or  sidewalk  in  the 
dty.  Wriffftf  r.  City  of  Omaha,  78  Neb.  124 

(110  N.  W.  754). 

Liability  for  fees  of  wife's  attraney. 

13.  (1897.)  Under  section  12,  chapter 
25.  Compiled  Statutes,  the  allowance  of  at- 
torney's fees  to  the  counsel  of  tfao  wife  is 
ancillary  to  or  an  incident  of  the  action  fon 
divorce,  and  a  separate  suit  cannot  be  main- 
tained asainst  the  husband  by  such  attorney 
to  recorer  for  his  professional  services 
therein,  rendered  to  the  wife,  reiter  v.  Love, 
50  Neb.  310  (69  N.  W.  847). 

Property  of  wife. 

14.  (1896.)    Prior  to  the  taking  effect  of 

the  married  woman's  act,  June  1,  1871,  the 
wife's  chattels  became  those  of  the  husband, 
and  her  chores  in  action  became  his  when 
reduced  to  possession.  Eggleaton  v.  Sluaher, 
50  Neb.  83  (69  N.  W.  810). 

15.  (1900.)  The  common  law  rule  of  es- 
tate by  the  entirety  does  not  obtain  In  this 
Jnrtediction.  Kemer  v.  McDonald,  60  Neb. 
fi63  (  84  N.  W.  92;  83  Am.  St.  Rep.  560). 

Conveyances  by  husband  and  wife, 

16.  (1899.)  A  married  woman  who  joined 
with  her  husband  in  a  contract  of  sale  fteld 
by  her  acts  to  have  acquiesced  in  the  pay* 
ment  of  the  consideration  to  him.  Downing 
V.  Lewis,  S9  Neb.  38  (80  N.  W.  261). 

Agency  of  wife  for  husband. 

17.  (1891.)  In  the  absence  of  her  hus- 
band a  wife  may,  and  should,  give  a  license 
to  search  the  premises,  to  one  who  has  a 
well-grounded  belief  that  his  lost  property 
ta  located  thereon.  Orim  «.  RoWnton,  31 
Neb.  540  (48  N.  W.  388). 

Adverse  possession  betwem  bnsband  and 
wife. 

18.  (1903.)  The  husband,  while  living 
with  his  wife,  cannot  gain  title  to  her  land 
by  adverse  possession.  Sovorka  v.  HavWc, 
«8  Neb.  14  (93  N.  W.  990;  110  Am.  St.  Rep. 
387). 

19.  (1906.)  The  general  rale  Is  that  the 
Imsb&ud  or  wife  cannot,  while  living  to- 
gether and  in  the  joint  poesesBlon  of  iieal 
estate,  acquire  title  one  against  the  other 
by  prescription.  McPherson  V.  JfcPftewon, 
75  Neb.  830  (106  N.  W.  991). 

20.  (1906.)  When  a  husband  conveys  bis 
tiUe  to  land  to  his  wife  both  are  presnmed 
to  occupy  the  premises  In  subordination  to 
the  title  under  which  possession  was  taken, 
hi  whichever  ot  the  parties  it  may  be,  and 
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not  in  hostility  to  such  title.  Mcpherson  v. 
McPheraon,  75  Neb.  880  (106  N.  W.  991). 

21.  (1906.)  When  a  husband  holding  a 
void  tax  title  to  land  conveys  by  quitclaim 
deed  to  his  wife,  and,  before  the  statute  has 
ran,  buys  in  the  legal  tltle,_  without  an  act 
or  declaration  on  his  part  Uiat  he  claimed 
the  land,  such  purchase  does  not  stop  the 
running  of  the  statute  in  favor  of  the  wife. 
McPheraon  v.  McPheraon,  75  Neb.  830  (106 
N.  W.  991). 

H.  MARRTAOE  SETTLEICENT. 
Operation  and  afltect. 

22.  (1904.)  While  .antenuptial  agree- 
ments may  essentially  alter  the  Interest 
which  either  the  husband  or  wife  takes  In 
the  property  of  the  other,  they  cannot  vai7 
the  terms  of  the  conjugal  relation  itself; 
they  cannot  add  to  or  take  away  the  per- 
sonal rights  and  duties  of  husband  and  wife. 
laaaca  v.  laaaca,  71  Neb.  537  (99  N.  W.  268). 

23.  (1906.)  Where  an  antenuptial  settle- 
ment  provided  that  the  prospective  inherit- 
ance of  the  wife  should  be  free  from  the 
husband's  control,  and  should  be  divided 
among  the  children  of  the  Intended  maiv 
rlage  by  a  deed  to  be  executed  after  the 
marriage,  a  deed  so  executed  will  be  subject 
to  a  mortgage  on  the  property  executed  by 
the  wife  prior  to  the  execution  of  the  deed. 
Morria  v.  Linton,  74  Neb.  411  (104  N.  W. 

927)  . 

24.  (1908.)  Antenuptial  contract  set  out 
In  the  opinion  examined,  and  held  to  be  ex- 
ecutory, and  not  to  vest  any  estate  In  the 
children  ot  the  parties  to  the  contract 
BeOeer- v.  Linton,  80  Neb.  666  (114  N.  W. 

928)  . 

m.   CONVETAirCBS  AND  C0KTBACT8 
BETWEEN  HUSBAND  AND  WIFE. 

Conveyances  In  fraud  of  creditors,  see 
Fraudulent  Conveyances,  {{  95-122. 

Conveyance  by  wife  to  husband. 

25.  (1894.)  Where  the  husband  claims 
that  the  consideration  for  a  contract  with 
bis  wife  to  convey  land  to  him  was  her  love 
and  affection,  or  an  intention  to  make  him 
a  gift,  the  burden  is  on  him  to  show  that 
she  made  the  contract  voluntarily,  with 
knowledge  of  all  the  facts,  and  without  any 
fraud,  coercion,  of  undue  Influence  on  his 
part  Oreene  v.  Oreene,  42  Neb.  634  (60  N. 
W.  937  :  47  Am.  St  Rep.  784). 

26.  (1894.)  To  enable  a  husband  to  spe- 
cifically enforce  against  his  wife  a  contract 
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by  wbicb  sbe  has  agreed  to  convey  to  him 
certain  real  estate,  it  must  appear  that  such 
contract  had  for  its  basis  some  considera- 
tion. Oreene  v.  Oreene,  42  Neb.  634  (60  N. 
W.  937;  47  Am.  St.  Rep.  724). 

Conveyance  by  husband  to  wife. 

27.  (1877.)  By  the  common  law  neithen 
huslnnd  nor  wife  could  convey  lands  to  each 
other.  And  our  law  still  regards  them,  ill 
relation  to  each  other,  as  one  person,  not- 
wlthstandins  the  statutes  enlarging  the 
rights  of  the  wife.  Aultman  v.  Oltermej/er, 
6  Neb.  260. 

28.  (1877.)  When  a  husband  and  wife 
owning  land  In  seTeralty.  in  Wisconsin,  sold 
the  same,  the  husband  receiving  the  pro- 
ceeds therefor,  and  on  removing  to  this  state 
purchased  lands  and  paid  for  the  same  with 
the  money  in  question,  talcing  the  title  in 
himself,  a  deed  directly  to  his  wife,  of  said 
lands,  is  absolutely  void  as  against  cred- 
itors.  Aultman  v.  Obermej/er,  6  Neh.  260. 

29.  (1884.)    At  common  law,  a  deed  from 

a  husband  directly  to  his  wife  was  void  In 
law.  And  where.  In  contemplation  of  a  sep- 
aration and  divorce,  a  husband  executed  and 
delivered  a  conveyance  directly  to  his  wife 
of  an  undivided  half  of  certain  wild  land, 
and  without  enti?  upon  the  land,  or  apply- 
ing to  any  court  for  relief  or  aid  in  the 
premises,  seventeen  years  afterwards,  she 
having  in  the  meantime  obtained  a  divorce 
and  remarried,  executed  a  warranty  deed  of 
the  land  to  the  plaintiff,  held,  that  the  same 
carried  no  title  to  the  plaintiff,  and  his  pe- 
tition for  partition  of  said  land  dlsmlraed. 
Johnson  V.  Vandervort,  16  Neb.  144  (19  N. 
W.  461;  20  N.  W.  122). 

30.  (1887.)  A  deed  of  conveyance  of  real 
estate,  executed  by  the  husband  directly  to 
the  wife,  in  the  absence  of  fraud,  and  when 
neither  the  rights  of  creditors  nor  subse- 
quent purchasers  Intervene,  will  convey  to 
her  such  real  estate  without  the  Interven- 
tion of  a  third  party  as  trustee.  Furrow  v. 
Athey,  21  Neb.  671  (33  N.  W.  208;  60  Am. 
Rep.  867). 

31.  (1887.)  When  the  husband  and  wife 
occupy  a  homestead,,  the  title  to  which  Is  In 
the  name  of  the  husband,  a  deed  of  convey- 
ance from  the  hubsand  to  the  wife,  signed 
and  acknowledged  by  him  alone,  is  valid,  al- 
though not  signed  and  acknowledged  by  the 
wife.  Furrow  v.  Athey,  21  Neb.  671  (33  N. 
W.  208:  60  Am.  Rep.  867). 


 Consideration. 

32.  (1888.)  A  contract  between  a  hus- 
band and  wife,  whereby  he  transfers  bis 
property  to  her  upon  condition  that  she  will 
assume  his  debts  and  pay  the  same  out  of 
the  property  received  from  him  and  prop- 
erty inherited  from  her  father,  Is  valid  as 
against  the  husband.  Brown  v.  Brown,  22 
Neb.  703  (36  N.  W.  275). 

33.  (1898.)  A  married  woman  is  en- 
titled to  receive  payment  In  property,  or 
otherwise,  of  a  debt  due  her  from  her  hus- 
band. Schott  V.  Machamer,  54  Neb.  514  (74 
N.  W.  864). 

——Enforcement  in  equity. 

34.  (1877.)  When  It  Is  apparent  that  a 
deed  from  a  husband  to  his  wife  has  been 
made  In  pursuance  of  a  valid  antenuptial 
agreement,  on  upon  a  suffldent  considera- 
tion. It  may  be  sustained  in  equi^.  Ault- 
man  v.  Obemteyer,  6  Neb.  260. 

36.  (1884.)  A  deed  from  a  husband  di- 
rectly to  his  wife  may  be  sustained  if 
equitable  grounds,  such  as  a  valuable  con- 
sideration, exist  for  sustaining  it.  Smith  v. 
Dean,  15  Neb.  432  (19  N.  W.  642). 

36.  (1895.)  Evidence  showing  that  a  bus- 
band  deeded  ail  of  his  property  to  his  wife, 
to  take  effect  in  case  of  his  death,  he  con- 
templating an  extended  trip,  and  after  his 
return  made  statements  that  he  had  given 
everything  to  his  wife  and  would  let  It  so 
remain.  Is  sufficient  to  sustain  a  finding  in 
favor  of  the  validity  of  such  conveyance,  as 
against  heirs  claiming  or  against  a  grantee 
of  the  widow.  Wanser  v.  Lucas,  44  Neb. 
759  (62  N.  W.  1108). 

—     ■  ConTeyance  In  trust  for  husband. 

37.  (1884.)   When  the  husband  causes 

his  real  estate  to  be  conveyed  to  his  wife 
with  the  understanding  between  them,  defi- 
nitely stated,  that  she  will  hold  the  title  for 
him  and  convey  the  property  to  anyone  to 
whom  he  may  sell,  or  In  case  he  does  not 
sell  then  to  him,  a  court  of  equity  will  en- 
force the  trust  upon  the  death  of  the  wife 
and  compel  her  heirs  to  execute  it.  Bart- 
lett  V.  Bartlett,  16  Neb.  593  (19  N.  W.  691). 

38.  (1885.)  Where  a  husband  In  ad- 
vanced years  conveys  proiierty  to  his  wife 
for  the  purpose  of  having  It  held  in  trust 
for  him,  and  the  wife,  contrary  to  the  inten- 
tion of  the  husband,  and  in  violation  of  the 
trust,  conveys  it  to  third  parties,  and  with 
the  proceeds  thereof  or  with  the  money  or 
property  of  the  husband  purchases  other 
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property  and  receives  the  title  Id  her  own 
name,  npon  their  separation  equity  may  re- 
quire an  accounting  and  make  such  deoret 
as  to  property  owned  at  the  time  of  the  de- 
cree as  will  protect  the  Interests  of  both  the 
hGsband  and  wife.  Austin  v.  Austin.  18 
Neb.  310  (2S  N.  W.  336). 

3?.  (1885  )  Where  a  husband  conveys 
property  to  his  wife  for  the  support  of  him- 
self and  family,  upon  the  disagreement  and 
Mparallon  ot  the  parties  the  court  may, 
wben  it  Is  deemed  advisable  to  the  dne  ad- 
ministration of  the  trust,  appoint  a  new 
imstee.  Austin  v.  Austin,  18  Neb.  306  (22 
N.  W.  116). 

40.  (189?:)  Evidence  examined,  and  %el(t 
Insufllclent  to  sustain  the  finding  ot  the  dis- 
trict court  that  the  property  In  controversy 
pnrebased  by  the  husband,  and  title  taken 
in  the  wife's  name,  was  held  In  trust  by  the 
wife  for  the  busband.  Kobarg  v.  Oreeder, 
il  Neb.  365  (70  N.  W.  921). 

Qifta  and  advancements. 

41.  (1882.)  One  having  acquired  an  equi- 
table tlUe  to  certain  real  estate,  who  ac- 
quiesced In  the  same  being  wmveyed  to  hie 
wife  by  the  person  holding  the  legal  title 
thereto,  will  be  presumed  to  have  intended 
an  advancement  to  his  wife,  and  not  to 
create  a  trust.  Gray  v.  Gray,  13  Neb.  4Ei3 
(14  N.  W.  390);  (1882)  Bartlett  v.  BaHlett, 
13  Neb.  456  (14  N.  W.  385). 

410.  (1892.)  Gifts  are  valid  between 
busband  and  wife  as  against  all  save  cred- 
itors, and  the  wife  will  not  he  prevented 
from  recovering  on  an  Insurance  policy  be- 
cause the  Insured  property  was  purchased 
with  money  given  her  by  the  husband.  Ger- 
man In*.  Co.  V.  Hyman,  34  Neb.  704  (62  N. 
W.  401). 

43.  (1896.)  A  gift  of  chattels  from  the 
bosband  to  the  wife,  during  coverture,  inter 
vires,  could  not  be  made  and  was  of  no  ef- 
iKt  at  common  law.  The  husband  and  wife 
were  conaidered  as  but  one  persor,  and  she 
was  incompetent  to  receive  the  gift.  Dayton 
SpicfrJfilto  Co.  V.  Btoon,  49  Neb.  622  (68 
N.  W.  104ft>. 

43.  (1896.)  The  married  woman's  act 
being  for  the  purpose  of  extending,  and  not 
contracting  or  limiting,  the  rights  of  mar- 
ried women  In  this  state,  will  not  be  held  to 
have  abrogated  the  equitable  rule  which  up- 
held gifts  from  husbands  to  wives  made 
when  the  husband  was  solvent,  and  which 
did  not  impair  the  existing  rights  of  cred- 


itors. Dayton  Spice-Milia  Co.  v.  Sloan,  49 
Neb.  622  (68  N.  W.  1040). 

44.  (1897.)  Where  a  husband  purchases 
realty  with  his  own  funds  and  causes  the 
title  to  be  conveyed  to  his  wife,  the  pre- 
sumption is  that  he  intended  the  property 
as  a  gift.  Kobarg  v.  Oreeder,  51  Neb.  365 
(70  N.  W.  921). 

45.  (1897.)  Except  as  against  existing 
creditors  and  against  those  to  whom  he  con- 
templatEs  te::oming  indebted,  one  may  f^ra- 
tuitously  convey  his  property  to  hie  wife 
Lavigne  v.  Tobin,  52  Neb.  686  (72  N.  W. 
1040). 

46.  ( 1901. )  Where  real  estate  is  con- 
veyed, or  procured  to  be  conveyed,  by  a 
husband  to  his  wife,  without  pecuniary  con- 
sideration on  her  part,  the  prima  fade  pre- 
sumption of  law  is  that  it  was  Intended  as 
a  gift  or  advancement,  and  that  the  parties 
Intended  that  the  full  and  absolute  title, 
both  legal  and  equitable,  should  pass  to- 
gether by  the  same  rcnveyance.  Veeder  v. 
McKinlPy-Lanninff  Loan  d  Trust  Co.,  81 
Neb.  892  (86  N.  W.  982). 

46a.  (1907.)  Where  a  husband  purchases 
real  estate  with  the  Intention  ot  making  It 
the  family  home  and  has  the  title  thereto 
placed  In  the  name  of  his  wife,  the  pre- 
sumption la  that  it  was  intended  as  a  gift 
or  an  advancement  to  the  wife.  Van  Etlen 
V.  Passumpsic  Savings  Bank,  79  Neb.  632 
(113  N.  W.  163). 

Besclssion  or  avoidance. 

47.  (1882.)  Where  a  husband,  purchas- 
ing property,  takes  the  conveyance  In  the 
name  of  his  wife  for  the  purpose  of  hinder- 
ing and  delaying  his  creditors,  equity  cannot 
afford  him  any  relief  against  the  heirs  of 
the  wife.  Bartlett  v.  Bartlett,  13  Neb.  4.=»6 
(14  N.  W.  386);  (1883)  Bartlett  v.  Bartlett, 
15  Neb.  593  (19  N.  W.  691). 

48.  (1885.)  Where  an  aged  husband  con- 
veys certain  property  to  his  wife  tor  the 
support  of  himself  and  family,  and  the  trust 
was  deliberately  created,  and  is  clearly  es- 
tablished, it  will  not  be  set  aside  because  of 
the  disagreement  and  separation  of  the  par- 
ties. Austin  V.  Austin,  18  Neb.  306  (22  N. 
W.  116). 

49.  (1888. )  When  a  husband  conveys 
one-half  of  the  homestead  to  his  wife  as  an 
assurance  of  her  protection  after  his  death 
and  she  afterward  abandons  him,  such  con- 
veyance will  be  set  aside.  DUskwson  v. 
Dickeraon,  24  Neb.  530  (89  N.  W.  429;  8  Am. 
St.  Rep.  218). 
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50.  (1888.)  A  wife  will  not  be  permitted 
to  retain  the  title  to  real  estate  conveyed  to 
her  at  her  Instance  by  her  husband  as  a  pro- 
vision (or  heiv  support  in  case  of  bis  death, 
where,  after  receiving  such  conveyance,  she 
without  sufficient  causo  abandons  him.  Dick- 
eraon  v.  Dickerson,  24  Neb.  530  (39  N.  W. 
429:  8  Am.  St.  Rep.  213). 

51.  (1894.)  In  an  action  by  a  husband 
against  the  wife  for  the  specific  performance 
of  a  contract  to  convey  land  she  should  be 
released  where  the  evidence  shows  that  she 
executed  the  contract  because  of  matrimo- 
nial coercion  and  undue  influence.  Oreene 
V.  Greene,  42  Neb.  634  (60  N.  W.  937;  47 
Am.  St.  Rep.  724). 

IV.  DISABIUTIES    AND  PBITILEaXS 

OF  COTEBTUBE. 
What  law  govemM. 

52.  (1895.)  A  woman  who  incurs  liabil- 
ity under  the  laws  of  Missouri  by  indorsing 
her  husband's  note  In  that  state  may  be 
liable  upon  her  contract  of  indorsement  in 
an  action  thereon  In  a  court  of  Nebraska. 
Benton  v.  German-American  Nat.  Bank,  46 
Neb.  850  (64  N.  W.  227). 

53.  (1895.)  Where  a  married  woman 
and  her  husband  were  citizens  and  residents 
of  the  state  of  Missouri  and  the  wife  there 
indorsed,  as  an  accommodation  merely,  the 
promissory  note  of  the  husband  payable  to 
a  bank  in  that  state,  the  contract  of  Indorse- 
ment should  bo  construed  and  governed 
and  the  married  woman's  liability  thereon 
determined  by  the  laws  In  force  In  the  state 
of  Missouri  at  the  date  of  the  execution  of 
the  contract  of  indorsement,  and  not  by  the 
laws  of  the  state  of  Nebraska.  Benton  v. 
German-American  Nat.  Bank,  45  Neb.  850 
(64  N.  W.  227). 

Property  and  oonveyancea. 

64.  (1879.)  Under  sections  42  and  43, 
chapter  61,  General  Statutes,  a  married  wo- 
n-,an  may  sell  and  convey  real  estate,  or  any 
Interest  she  may  have  therein,  the  same  as 
if  she  were  single.  As  to  her  other  con- 
tracts she  is  liable  only  to  the  extent  that 
they  are  made  with  reference  to,  and  on  the 
faith  and  credit  of,  her  separate  estate. 
Hale  V.  Chnaty,  8  Neb.  264. 

65.  (1884.)  A  wife  may  claim  the  right 
of  homestead.  IfctfaAon  v,  Spellmon,  16 
Neb.  653  (20  N.  W.  10). 

56.  (1890.)  In  this  state  a  married 
woman  may  own  property  and  carry  on  trade 
or  business  on  her  sole  and  separate  ac- 


count, and  there  Is  no  presumption  of  law 
that  personal  property  in  the  possession  of 
the  wife  while  living  with  her  husband  be- 
longs to  the  husband.  Oberfelder  v.  Kavor 
naugh,  29  Neb.  427  (45  N.  W.  471). 

67.  (1893.)  A  married  woman  may  in 
tills  state  bargain  for  and  purchase  personal 
property,  sell  the  same,  and  do  all  acts  In 
relation  to  such  property  as  though  she  were 
single.  Fgrwell  v.  Cramer,  38  Neb.  61  (56 
N.  W.  716):  (1894)  Melick  v,  Yarney,  41 
Neb.  105  (69  N.  W.  521). 

68.  (1899.)  A  married  woman  may  own 
and  control  both  real  and  personal  property. 
Booknau  v.  Clark,  68  Neb.  610  (79  N.  W. 

159). 

59.  (1905.)  A  married  woman  la  not 
hound  by  the  covenants  in  a  deed  or  mort- 
gage, where  she  Joins  with  her  husband  In 
making  the  same  for  the  sole  purpose  of  re- 
leasing her  dower  interest.  (Comp.  Stats. 
1903,  ch.  73,  sec.  48.)  Pochin  v.  OonJejf,  74 
Neb.  429  (104  N.  W.  878). 

Contracts. 

60.  (1888.)  A  married  woman  may 
canry  on  business  and  make  contracts  In  the 
same  manner  as  If  she  were  unmarried. 
Shortel  V.  Toung,  28  Neb.  408  (36  N.  W. 

572). 

61.  (1894.)  The  disability  of  a  married 
woman  to  make  a  valid  contract  remains 
the  same  as  at  common  law,  except  in  so 
far  as  such  disability  has  been  removed  by 
our  statutes.  Godfrey  v.  Megahan,  38  Neb. 
748  (57  N.  W.  284);  (1898)  Grand  Island 
Banking  Co.  v.  WHght,  53  Neb.  574  (74  N. 
W.  82) :  Westervett  v.  Baker,  66  Neb.  63  <76 
N.  W.  440);  (1898)  Stenger  BenevoJent 
A«s*n  V.  Stenper,  64  Neb.  427  (74  N.  W. 
846):  (1901)  Citizens  Bank  of  Wood  River 
V.  Smout,  62  Neb.  223  (86  N.  W.  1068). 

62.  ( 1894.)  The  statute  has  removed 
the  common  law  disability  of  a  murled 
woman  to  make  contracts  only  In  cas«8 
where  the  contract  made  has  reference  to  her 
separate  property,  trade,  or  business,  or  was 
made  upon  the  faith  and  credit  thereof,  and 
with  intent  on  her  part  to  thereby  bind  her 
separate  property.  Godfrey  v.  Megahan,  38 
Neb.  748  (67  N.  W.  284);  (1898)  Qnmd  TtU 
and  Banking  Co.  v.  Wright,  63  Neb.  674  (74 
N.  W.  82);  Weatervelt  v.  Baker,  56  Neb.  63 
(76  N.  W.  440);  (1898)  Stenger  Benevolent 
Ass'n  V.  Stenger,  54  Neb.  427  (74  N.  W. 
846);  (1901)  Oitizem  Bank  of  Wood  River 
V.  Bmota,  62  Neb.  223  (86  N.  W.  1068); 
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(1908)  Nortkwall  Co.  v.  09goo4,  80  Neb.  764 
(US  N.  W.  808). 

S3.  (1899.)  At  common  law  a  feme  co- 
wi  na  Incapable  of  contracting  a  pet^ 
Booal  obligation.  Kocher  v.  Cornell,  59  Neb. 
315  m  N.  W.  911). 

64.  (1901.)  Tbe  Uabllity  of  a  marrtod 
woman,  on  a  contract  made  irlthln  ttie  scope 
ot  her  statutory  capacity  to  contract  Is  to 
be  determined  by  tbe  same  rules  as  those 
ipplied  to  persons  of  full  capacity.  McKell 
V.  Merchanta  Jiat.  Bank  of  Omaha,  62  Neb. 
608  (  87  N.  W.  317). 

65.  (1903.)  Under  our  statute,  a  mar^ 
ried  woman  Is  but  partially  emancipated 
from  ber  common-lav  disability  to  contract 
fanners  Bank  v.  Boyd,  67  Neb.  497  (93  N. 
W.  676). 

 Suretyship. 

Power  to  bind  separate  estate,  see*  po*t, 
11156-161. 

66.  (1880.)  A  wife  Is  not  bound  as  surety 

on  a  promissory  note  given  by  her  husband, 
onleas  It  appears  that  she  Intended  thereby 
to  bind  her  separate  estate.  Bavingt  Bank 
V.  Scott,  K^Neb.  83  (4  N.  W.  314). 

67.  (1892.)  Where  the  contract  of  a  mar- 
ried woman  does  not  relate  to  her  separate 
business  or  estate,  she  will  not  be  liable  as 
surety  on  a  promissory  note  of  her  husband 
QnlesB  It  appear  that  she  thereby  intended 
to  Und  her  separate  estate.  Eckman  v. 
Scott.  34  Neb.  817  (52  N.  W.  822). 

68.  (1894.)  A  married  woman  In  this 
state  may  contract  as  surety  for  ber  hua- 
Iwid.  Smith  V.  apautding,  40  Neb.  339  (68 
N.  W.  952);  (1894)  Briggs  v.  Fint  Nat. 
Jtmt  of  Beatrice,  41  Neb.  17  (69  N.  W.  361). 

69.  TO.  (1898.)  A  national  bank  loaned  a 
customer  a  sum  of  money  greater  than  ten 
per  cent  of  its  capital,  contrary  to  the 
United  States  statutes.  The  customer's  wife 
ligned  the  notes  given  for  this  loan,  as 
ntretr.  Held,  In  a  suit  upon  the  notes,  the 
wife  was  not  estopped  from  Interposing  her 
coverture  and  that  she  signed  the  notes  as 
surety,  as  a  defense.  Westervett  v.  Baker, 
56  Neb.  63  (76  N.  W.  440r. 

71.  (1899.)  Within  the  limits  of  hoFgen- 
e»l  eontractoal  power,  a  married  woman 
mty  enter  into  a  contract  of  suretyship. 
first  yat.  Bank  of  Chicago  v.  StoU,  57  Neb. 
^58  (  78  N.  W.  254). 

7^  (1898.)  In  an  action  against  a  mar^ 
ried  woman  on  a  note  executed  by  her  as 
nrcty  for  another,  ooTertnre  Is  a  complete 


defense,  unless  it  be  shown  that  such  note 
was  made  with  the  intention  on  her  part  of 
binding  her  separate  estate  for  its  payment. 
Smith  V.  Bond,  56  Neb.  529  (76  N.  W.  1062) ; 
(1902)  Kerehato  v.  Barrett,  3  Unot.  36  (90 
N.  W.  764). 

 BUla  and  notea. 

Note  as  charge  of  wife's  separate  prop- 
erty, see  po»t,  if  166,  15l 

73.  (1880.)  A  married  woman  la  not 
liable  for  the  payment  of  a  promissory  note 
signed  by  her,  unless  the  same  was  given 
with  reference  to  and  upon  the  faith  and 
credit  of  her  separate  property.  Bamum  v. 
Young,  10  Neb.  309  (4  N.  W.  1054). 

74.  (1898.)  Coverture  Is  a  complete  de- 
fense to  a  note  signed  by  a  married  woman, 
unless  plaintiff  establishes  by  a  preponder- 
ance of  evidence  that  the  note  was  made 
with  reference  to,  or  upon  the  faith  and 
credit  of,  her  separate  estate  or  business,  or 
with  an  Intention  on  her  part  to  charge  her 
separate  estate  with  Its  payment  State'Nat.. 
Batkk  of  Lincoln  v.  Smith,  66  Neb.  64  (75 
N.  W.  51). 

76.  (1908.)  A  purchaser  (or  value,  be- 
fore maturity,  of  a  promissory  note,  signed 
by  a  married  woman,  cannot  Invoke  the  rule 
of  innocent  purchaseiv  as  against  the  de- 
fense of  coverture  at  tbe  time  he  purchased 
such  note.  Northicall  Co.  v,  Osgood,  80  Neb. 
^764  (115  N.  W.  308). 

Torts. 

76.  (1886.)  To  render  a  husband  liable 
(or  a  letter  containing  libelous  charges 
written  by  his  wife,  tt  must  appear  either 
that  he  aided  in  or  authortzed  the  writing 
of  the  libelous  matter.  Jfilto  v.  State,  18 
Neb.  676  (26  N.  W.  354). 

77.  (1886.)  Where  on  an  indictment  for 
libel  for  matter  contained  in  a  letter  signed 
in  the  husband's  name  he  was  found  guilty, 
and  the  twtlmony  tended  to  show  that  tbe 
letter  was  written  by  the  wife,  and  that  the 
husband  did  not  aid  in  composing  or  au- 
thorize the  use  of  tbe  libelous  words,  the 
judgment  was  reversed.  Milie  v.  State,  18 
Neb.  575  (26  N.  W.  354). 

78.  (1904.)  The  common  law  rule  that 
a  husband  Is  liable  Jointly  with  his  wife  for 
torts  committed  by  her  In  his  presence,  but 
which  he  did  not  investigate  and  in  which 
he  did  not  participate,  but  solely  because  of 
the  marriage  relation,  does  not  exist  in  this 
state,  aoken  v.  Dallugge,  72  Neb^  16  (99  N. 
W.  818). 
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Crimes. 

7Sa.  (1898.)  It  is  not  the  law  that  a 
married  woman,  testifying  in  the  presence 
of  her  husband,  is  not  subject  to  the  penal- 
ties of  perjury,  lienauee  conclusively  pre- 
sumed to  act  under  his  compulsion.  Smith 
V.  Mejfera.  64  Neb.  1  (74  N.  W.  277). 

V.  WIFE'S  SEPARATE  ESTATE. 

Right  of  husband  to  sign  petition  for 
street  Improvement  abutting  on  wife's  prop- 
erty, see  Municipal  Corporationa,  S8  325,  326. 

Right  to  sign  petition  for  spouse,  for  li- 
cense to  sell  intoxicating  liquors,  see  In- 
toxicating Liquors,  §  38. 

A.  What  ConstituteB. 
Property  of  wife  at  time  of  marriage. 

79.  (1886.)  The  personal  property  which 
any  woman  In  this  state  may  own  at  the 
time  of  her  marriage,  and  the  rents,  issues, 
profits,  or  proceeds  thereof,  will  remain  her 
sole  and  separate  property,  notwithstanding 
her  marriage,  and  will  not  be  subject  to  the 
disposal  of  the  husband,  but  she  may  sell 
and  convey  such  property  and  enter  into 
any  contract  with  reference  to  the  same. 
Broadwater  v.  Jacobjf,  19  Neb.  77  (26  N.  W. 
629). 

Property  inherited  by  wife. 

80.  (1882.)  Property  of  a  wife  derived 
from  her  father's  estate  is  not  subject  to 
the  payment  of  her  husband's  debt,  even 
though  it  has  been  In  their  joint  possession, 
and  he  may  have  exercised  control  over  it, 
but  he  has  recognized  the  property  as  be- 
longing to  her.  Deck  v.  Smith,  12  Neb.  389 
(11  N.  W.  852). 

81.  (1S85.)  Real  estate  purchased  with 
money  Inherited  by  the  wife  from  the  estate 
of  her  father  and  placed  In  the  hands  of  the 
husband  as  agent  or  trustee  for  the  purpose 
of  having  It  Invested  in  real  estate  In  the 
name  of  and  for  the  wife,  will  not  be  held 
liable  for  the  separate  debts  of  the  husband, 
where  the  money  was  Invested  In  such  real 
estate  after  the  passage  of  the  act  of  1871 
relative  to  the  rights  of  married  women,  and 
before  the  existence  of  the  Indebtedness  of 
the  husband  for  the  satisfaction  of  which 
the  property  Is  sought  to  be  applied.  Bd- 
gerly  v.  aregory.  17  Neb.  348  (22  N.W.  776). 

82.  (1890.)  Personal  property,  the  pro- 
ceeds of  money  derived  by  the  wife  from 
her  father's  estate  In  1854,  In  the  state  of 
New  York,  and  which  Edie  and  her  husband 
In  good  faith  to  have  at  all  times  treated  and 


regarded  as  exclusively  her  own,  although  It 

may  have  been  in  their  Joint  possession,  and 
he  may  have  exercised  such  acts  respecting 
it  as  under  the  common  law  would  have 
amounted  to  a  reduction  of  it  to  his  own 
possession,  and  rendered  it  liable  for  his 
debts.  Is.  nevertheless,  by  the  act  of  1871, 
relative  "to  the  rights  of  married  women," 
secured  to  her  against  any  indebtedness  of 
her  husband  to  which  she  Is  In  no  way  in- 
dividually answerable.  Whitney  v,  Preston, 
29  Neb.  243  (45  N.  W.  619). 

Property  parchaaed  with  vife's  money. 

83.  (1879.)  Upon  a  creditor's  bill  being 
filed  against  B.  and  wife  to  subject  certain 
real  estate  held  by  the  wife  in  her  own  name 
to  the  payment  of  a  judgment  against  the 
husband,  B.  and  wife  answered,  altegli^  that 
said  real  estate  was  purchased  with  funds 
belonging  to  the  separate  estate  of  the  wife. 
Held,  That  it  constituted  a  good  defense  to 
the  action.  First  Nat.  Bank  of  Omaha  v. 
Bartlett,  8  Neb.  329. 

84.  (1882.)  Where  real  estate  was  pur- 
chased by  a  married  woman,  the  considera- 
tion therefor  paid  with  her  own  money,  and 
the  title  thereto  taken  In  her  name  and  she 
afterwards  conveyed  to  D.,  in  trust  for  her 
children,  the  property  is  not  liable  for  her 
husband's  debts.  Bemts  v.  Davis,  13  Neb. 
269  (13  N.  W.  284). 

85.  (1888.)  Property  purchased  with  the 
wife's  money  and  title  taken  in  the  name  of 
an  infant  son.  Is  not  subject  to  the  payment 
of  a  judgment  against  the  husband,  in  pro- 
ceeding under  a  creditor's  suit.  CaJlahan 
V.  Powers,  24  Neb.  731  (40  N.  W.  292). 

Proceeds  of  wife's  lahor. 

86.  (1889.)  Where  wife  rents  a  farm, 
manages  planting,  cultivation,  and  gather^ 
ing  of  crops,  paying  for  hired  help,  and  pay- 
ing rent,  crops  in  her  possession  are  her 
property,  and  not  liable  for  her  husband's 
debts.  Woodruff  v.  White,  26  Neb.  745  (41 
N.  W.  781). 

Personal  property  In  possesion  of  husband. 

87.  (1879.)  Where  it  is  clearly  shown 
that  a  husband  has  his  wife's  money,  hold- 
ing it  in  trust  for  her,  and  the  proof  is  clear 
that  it  Is  a  bona  fide  transaction,  she  may 
become  his  creditor.  First  Nat.  Bank  of 
Omaha  v.  Bartlett.  8  Neb.  319. 

88.  (1885.)  The  mere  receiving  of  money 
of  the  wife  by  the  husband,  as  i^nt  or 
trustee  with  the  purpose  of  investing  it  in 
real  estate  in  the  name  of  the  wife,  is  not  a 
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redaction  of  the  wife's  personal  property  to 
the  possession  of  the  husband  to  entitle  Its 
application  to  the  payment  of  his  debts, 
Bdfferly  V.  Oreponf,  17  Neb.  348  (22  N.  W. 
776). 

89.  (1888.)  Where  personal  property  in 
dispute  was  purchased  by  and  for  a  mar- 
ried woman  with  means  furnished  by  her- 
Eeir,  and  through  the  aid  of  ber  father,  as 
surety  at  the  bank,  it  would  not  be  subject 
to  seiztire,  upon  final  process  against  the 
iiusband,  evea  though  In  the  management 
and  use  of  the  property  the  husband  was 
permitted  to  have  charge  of  It,  In  connec- 
tion with  others  employed  for  that  purpose, 
aod  even  though  the  property  was  listed  for 
taxation  in  his  name.  Taggart  v.  Fowler, 
25  Neb.  152  (40  N.  W.  954). 

90.  (1890.)  Where  a  wife  places  her 
property  in  the  hands  of  her  husband,  and 
permits  him  to  deal  with  It  as  his  own  and 
to  exercise  acts  of  ownership  over  the  same, 
a>  by  the  sale  or  exchange  of  portions 
thereof,  and  he  Is  permitted  to  use  the  same 
as  a  basis  for  credit,  and  contract  debts 
npon  the  blth  of  his  ownership  thereof,  the 
equity  of  the  creditors  will  be  superior  to 
that  of  the  wife.  Goldsmith  v.  Fuller,  30 
Xeb.  563  (4«  N.  W.  712). 

91.  (1891.)  A  wife  inherited  consider- 
able money  from  her  father,  which  money 
she  loaned  to  her  husband  without  taking 
any  evidence  of  indebtedness,  and  he  In- 
rested  the  same  aa  he  saw  fit.  With  a  por- 
tion of  the  funds  so  loaned  by  his  wife  the 
husband  opened  and  conducted  a  hotel  In  his 
ovn  Dame  as  proprietors  and  Incurred  debts 
for  articles  furnished  in  running  the  hotel. 
After  such  debts  were  contracted  the  hus- 
band nude  a  bill  of  sale  of  the  furniture 
and  business  ot  the  hotel  to  his  wife,  but 
there  was  no  change  in  the  possession  nor 
in  the  management  of  the  business.  There- 
upon, a  creditor  of  the  husband  for  goods 
furnished  to  the  hotel  instituted  proceed- 
ings by  attachment,  whereupon  the  wife 
brought  an  action  ot  replevin  and  reclaimed 
the  goods.  Held.  That  as  the  wife  had  per- 
mitted her  husband  to  do  business  In  his 
own  name  with  her  property  and  Incur  debts 
on  the  faith  that  he  was  the  owner  thereof, 
Uie  rights  of  such  creditors  were  superior 
to  hers.  Early  v.  WiUon,  31  Neb.  458  (48 
N.  W.  148). 

92  (1891.)  A  contract  in  good  tftlth.  be- 
tween husband  and  wife.  Involving  the  use 
of  her  separate  estate,  received  from  pa- 
rental and  not  with  the  intent  to  hinder. 
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delay,  or  defraud  her  husband's  creditors, 
will  not  be  deemed  to  be  fraudulent  from 
the  fact  that  subsequently  the  husband  be- 
came involved  in  debt,  and  was  insolvent 
Bill  V.  Fou$e.  32  Neb.  637  (49  N.  W.  760). 

93.  (1891.)  Where  a  wife's  homestead, 
received  from  a  former  husband.  Is  sold  by 
her  present  husband  and  the  proceeds,  of 
which  the  wife  Is  promised  half,  are  ulti- 
mately used  by  him  to  engage  In  business, 
the  wife  may  recover  her  claim  against  the 
assignee  of  her  husband's  estate.  Meyer  v. 
Anderton,  33  Neb.  1  (49  N.  W.  931). 

94.  (1897,)  A  father  owned  a  negotiable 
note  payable  to  his  order,  secured  by  a  real 
estate  mortgage.  Before  the  maturity  of  the 
note  he  gave  it  to  his  daughter,  and  at  the 
same  time  duly  executed  and  delivered  to 
her  an  assignment  of  the  mortgage.  The 
daughter  delivered  the  note  and  mortgage 
asslgnnaent  to  her  husband  for  deposit  in  a 
bank  for  collection.  The  husband  borrowed 
money  of  the  bank  and  pledged  the  note  as 
security.  Eeld,  That  the  mortgage  assign- 
ment accompanying  the  note  was  sufBctent 
to  put  the  bank  on  inquiry  as  to  the  hus- 
band's title  to  the  note.  Norfolk  Xat.  Bank 
V.  Kenow,  50  Neb.  429  (69  N.  W.  936). 

95.  (1898.)  A  note  given  as  part  of  the 
purchase  price  of  real  estate,  and  made  pay- 
able to  the  wife  of  the  vendor  as  an  Induce- 
ment to  her  release  of  dower  and  homestead 
rights,  is  her  separate  property,  although  de- 
livered to  her  husband  and  kept  in  hla  pos- 
session. Gruver  V.  Walkup,  65  Neb.  544  (75 
N.  W.  1091). 

Property  acquired  by  husband  in  trust  for 
wife. 

96.  (1881.)  Where  real  esUte  was  pur- 
chased with  money  of  the  wife  but  title 
taken  in  the  husband,  debts  contracted  by 
him  while  holding  legal  title,  and  reduced  to 
Judgment,  were  a  Hen  on  the  property  aa 
against  the  wife.  Roy  v.  McPheraon,  11 
Neb.  197  (7  N.  W.  873). 

97.  (1892;)  Where  land  Is  purchased 
with  funds  of  the  wife,  but  the  deed  Is 
taken  In  name  of  husband,  a  Judgment 
against  him  as  surety  on  a  note  could  not 
be  satisfied  by  execution  against  the  land. 
Mosher  v.  Neff,  33  Neb.  770  (51  N.  W.  138). 

98.  (1896,)  Where  a  husband  buys  land 
with  hlB  wife's  money  and  without  her 
knowledge  has  the  deed  made  to  himself,  a 
trust  arises  in  her  favor  which  equity  will 
protect  against  his  creditors,  unless  the 
credit  was  extended  to  him  on  the  faith  ot 
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bla  ownership.    Hew*  v.  Kenney,  48  Neb. 

815  (62  N.  W'  204). 

99.  (1898.)  Where  a  wife  with  consent 
of  her  husband  bought  the  farm  upon  which 
they  resided  and  paid  for  it  with  money 
earned  by  her,  the  court  held  that  the  land 
should  not  be  subjected  to  payment  of  the 
husband's  debts  contracted  before  the  date 
of  such  purchase,  though,  by  Inadvertence 
or  mistake,  the  title  was  taken  in  the  name 
of  the  husband.  Cteghorn  V.  ObemaJte,  63 
Neb.  687  (74  N.  W.  62). 

Estoppel  to  claim  property. 

100.  (1895.)    Cases  have  arisen  In  which 

courts  of  equity  have  made  the  property  of 
the  wife,  the  title  to  which  was  held  in  trust 
by  the  husband,  liable  for  his  debts;  but 
these  caees  are  not  based  upon  the  doctrine 
that  the  act  of  the  wife  in  permitting  the 
husband  to  carry  in  his  own  name  and  of 
record  the  title  to  her  real  estate,  was  a 
"fraud  in  law,"  but  upon  the  doctrine  that 
the  wife,  by  permitting  her  husband  to  keep 
in  his  own  name  the  title  to  her  property,  to 
hold  it  out  to  the  world  as  his,  to  contract 
debts  on  the  faith  of  his  being  the  actual 
owner  of  the  property,  had  estopped  herself 
In  equity  against  the  husband's  creditors  de- 
ceived thereby,  from  claiming  the  property. 
Hews  V.  Kenney,  43  Neb.  816  (62  N.  W. 204). 

101.  (1898.)  Where  land  Is  paid  for  with 
a  wife's  money,  but  deeded  to  the  husband 
by  mistake,  he  will  hold  the  title  In  trust 
for  her;  and  she  is  not  estopped  from  claim- 
ing the  land  as  against  her  husband's  cred- 
itors unless  her  conduct  in  the  premises 
Induced  them  to  believe  that  the  husband 
was  the  actual  owner  of  the  land  and  to  ex- 
tend credit  to  him  on  the  strength  thereof. 
Cteghorn  v.  Obemalte,  53  Neb.  687  (74  N. 
W.  62). 

102.  (1898.)  As  against  persons  who  gave 
credit  to  a  husband  on  the  faith  of  his  title 

to  property  which  his  wife  allowed  him  to 
retain,  she  may  be  estopped  from  claiming 
the  property.  Adler  rf  Sons  ClothiTig  Co.  v. 
Heltman,  55  Neb.  266  (75  N.  W.  877). 

103.  (1902.)  A  wife  who  in  1881  pro- 
cured her  husband  to  buy  from  the  state 
school  land  for  her  in  his  own  name,  who 
leaves  the  contract  in  his  name  until  1896, 
when  the  state  is  paid  from  proceeds  of  sale 
of  part  of  the  land,  and  deed  made  to  her. 
and  who  has  In  the  meantime  permitted  the 
busbuid  to  lease  the  land,  take  notes  for 
rent  in  his  own  name,  and  manage  It  as  his 


own,  is  estopped  to  claim,  as  against  a  cred- 
itor who  has,  with  knowledge  of  such  man- 
agement, but  with  no  actual  knowledge  of 
the  contract,  loaned  the  husband  money  lu 
1894  on  the  faith  of  his  ownership  of  the 
land.  Laing  v.  Evant,  64  Neb.  464  (90  N.  W. 
246). 

104.  (1902.)  Making  a  lease  as  "author- 
ized agent"  for  her  husband  by  a  married 
woman.  In  whose  name  title  of  record  to  the 
lands  in  question  had  stood  for  eight  years. 
Is  not  such  representation  as  estops  her  to 
claim  title  against  the  notary  acknowledg- 
ing the  lease,  who  more  than  two  years 
thereafter  loaned  money  to  the  husband, 
supposing  he  owned  the  lands.  Laing  v. 
Evans,  64  Neb.  454  (90  N.  W.  246). 

105.  (1902.)  Acts  of  a  husband  in  leas- 
ing lands  and  taking  notes  to  himself  for 
rent,  where  the  title  of  record  remained  all 
the  time  In  the  wife,  do  not  show  such  os- 
tensible ownership  In  him  as  to  preclude 
her  from  claiming  title  a^inst  his  creditors. 
Laing  v.  Evans,  64  Neb.  454  (90  N.  W.  246). 

Evidence  as  to  ownership. 

presuxnptions  and  burden  of  proof. 

106.  (1890.)  There  Is  no  presumpcion 
that  personal  property  in  the  joint  posses- 
sion of  husband  and  wife,  belongs  to  the 
former,  and  hence  one  taking  a  mortg^e 
thereon  from  the  wife  does  not  have  the  bur- 
den of  proving  her  ownership.  OberfeMer 
V.  Kavanaugh,  29  Neb.  42?  (46  N.  W.  471); 
(1893)  Farxoen  v.  Cramer,  38  Neb.  61  (56  N. 
W.  716);  (1899)  Boohtum  v.  Clark,  68  Neb. 
610  (79  N.  W.  159). 

■  ■—  Wetght  and  suffleienoy. 

107.  108.  (1882.)  The  fact  that  the  hus- 
band was  accustomed  to  list  the  property  for 
taxation  as  bis  own  is  not  conclusive  on  the 
question  of  ownership;  It  Is  at  most  only 
evidence  proper  to  be  submitted  to  the  jury 
on  that  question.  Deck  v,  Bmith,  12  Neb. 
389  (11  N.  W.  852). 

109.  (1889.)  The  fact  that  the  husband 
lists  his  wife's  property  for  assessment  in 
his  own  name,  or  even  pays  the  taxes  thereon. 
Is  not  conclusive  that  he  la  the  owner  of  the 
property.  Callender  v.  Bomer,  26  Neb.  689 
(42  N.  W.  746). 

110  (1889.)  When  in  a  replevin  suit 
against  an  attaching  creditor  of  the  bus- 
band,  the  evidence  shows  that  after  several 
foreclosures  and  sales  thereunder,  of  the 
property,  the  surplus  was  delivered  to  the 
wife,  after  which  they  removed  to  this  state 
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There  be  listed  the  same  for  taxation,  a  find- 
ing for  the  wife  is  sustained.  Callender  v. 
ffomer.  26  Neb.  689  (42  N.  W.  746). 

111.  (1890.)  In  a  contest  between  a  wife 
and  a  creditor  of  her  husband,  over  property 
trusferred  to  her  by  him,  after  the  debt  Is 
contracted,  she  must  establish  that  she  Is  a 
iona  fide  purchaser,  by  a  preponderance  of 
the  eTldence.  SteveH$  v,  Oarson,  80  Neb.  644 
(46  N.  W.  656). 

112.  (1891.)  In  an  action  by  a  wife 
against  the  assignee  of  her  husband's  estate, 
evidence  that  the  second  husband  used  the 
proceeds  from  a  sale  of  farm  lands  left  her 
by  the  first  husliand  to  buy  other  lande  and 
oltlfflately  bonght  a  stock  of  merchandise, 
taking  title  in  himself  asreelog  to  repay 
her  from  the  proceeds  therefrom,  is  raffl- 
dent  to  sustain  a  verdict  and  Judgment  In 
her  favor.  Meyer  v.  Antleratm,  33  Neb.  1 
(49  N.  W.  931). 

113.  (1894.  In  an  action  by  a  husband's 
creditors  to  subject  land  conveyed  •to  the 
wife  to  the  payment  of  their  claims,  the 
wife  claiming  she  loaned  part  of  the  pur- 
chase price,  twenty  years  ago.  In  order  to 
establish  any  equity  in  the  wife  because  of 
soch  transaction,  it  most  not  only  appear 
that  she  fomlBhed  the  money  as  claimed, 
but  there  must  also  be  evidence  to  over- 
come presumption  of  an  advancement,  and 
In  a  contest  with  her  husband's  creditors, 
the  presumption  of  bad  faith  in  the  trans- 
fer. Broumell  v.  Stoddard,  42  Neb.  177  (60 
N.  W.  380). 

114.  (1897.)  Evidence  examined,  and  fteld 
to  Boatain  a  finding  that  property  in  a  wife's 
name  was  not  held  In  trust  for  her  husband 
and  was  not  subject  to  the  payment  of  his 
debt  created  after  she  acquired  the  property. 
ririt  Nat.  Bank  of  Wahoo  v.  Bavm,  61  Neb. 
«8  (71  N.  W.  291). 

lis.  (1903.)  Evidence  examined  and  held 
tnfficient  to  sustain  finding  that  certain 
shares  of  stock  belonged  to  a  husband  and 
not  to  his  wife  although  purchased  with  pro- 
ceeds of  a  homestead  held  in  the  wife's 
name.  Kormon  v.  Church,  4  Unof.  37  (93 
N.  W.  209). 

B.  Blghti  and  Xiabilltles  of  Husband. 

Right  of  husband  in  wife's  estate,  see  Cur- 
leiy. 

Adverse  possession  by  husband  against 
vlfe.  see  ante,  %%  18-21. 

Agency  for  wife. 
Ue.  (irn.)  A  husband  who,  with  knowl- 
aad  eonaent  of  his  wife,  contracts  for 


the  erection  of  a  dwelling-house  upon  her 
separate  estate,  acts  as  agent  for  the  wife. 
Mccormick  v.  Lawton,  3  Neb.  449. 

117.  (1877.)  Under  the  statute  of  1871. 
a  husband  may  act  as  the  agent  of  his  wife, 
and  she  may  authorize  him  by  power  of  at- 
torney to  convey  her  lands,  although  they 
cannot  convey  to  each  others  being  generally 
deemed  but  one  person  In  law;  yet  this  does 
not  preclude  the  husband  from  acting  ai 
agent  of  his  wife.  McMurtry  v.  BroKn,  t> 
Neb.  368. 

118.  (1883.)  The  agreement  by  a  hus- 
band that  bis  wife  will  execute  a  mortgage 
upon  her  real  estate  held  in  her  name  and 
to  which  she  claims  title  will  not  be  en- 
forced against  her  where  there  is  no  proof 
that  she  authorized  the  contract.  XeUon  v. 
Bevina,  14  Neb.  153  (16  N.  W.  208). 

119.  (1888.)  In  a  power  of  attorney  from 
a  wife  to  her  husband,  the  words,  "It  being 
Intended  to  convey  hereby  all  my  right,  title, 
and  interest  in  and  to  the  above  described 
real  estate,"  construed  as  authority  to  the 
husband  to  convey  the  property  of  the  wife. 
Bemchoter  v.  Lalk,  24  Neb.  251  (38  N.  W. 
746). 

120.  (1888.)  Where  a  wife  executes  a 
deed  in  blank  as  to  the  name  of  the  grantee, 
and  in  other  respects,  and  delivers  such  deed 
to  her  husband  to  sell  and  convey  her  real 
estate  therein  described,  and  the  husband 
thereafter  sells  said  real  esUte  and  fills  the 
blanks  In  said  deed  and  delivers  said  deed 
to  the  grantee,  and  the  wife  knowingly  uses 
a  part  or  all  of  the  consideration  received 
therefor  In  her  business,  she  will  thereby 
ratify  the  sale  and  conveyance.  Reed  v. 
Morton,  24  Neb.  760  (40  N.  W.  282;  8  Am. 
St.  Rep.  247;  1  L.  R.  A.  736). 

121.  (1892.)  A  husband  has  no  author- 
ity to  sign  a  due  bill  for  bis  wife.  In  set- 
tlement of  claims  against  their  son,  though 
the  husband  is  conducting  a  business  for 
and  in  the  name  of  the  wife.  Cole  v.  O'Brien, 
84  Neb.  68  (51  N.  W.  316;  33  Am.  St  Rep. 
616). 

122.  (1892.)  An  agreement  by  a  hus- 
band that  the  amount  of  his  indebtedness 
may  be  credited  on  a  note  due  from  the  cred- 
Itor  to  the  debtor's  wife,  is  not  binding  on 
the  wife,  in  the  absence  of  a  special  au- 
thority.   Stoker  V.  Beoole,  34  Neb,  107  (51 

N.  yr.  468). 

123.  (1897.)  A  husband  may  act  as  the 
agent  of  hie  wife,  bnt  In  order  to  bind  her 
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he  must  previously  be  authorized,  or  .she 
must,  with  a  Icnowledge  of  bis  acts,  subse- 
quently ratify  them.  Norfolk  ^at.  Bank  v. 
NeHOW,  60  Neb.  429  (69  N.  W.  936). 

124.  (1897.)  A  hiisbanct  may  act  as  the 
agent  of  his  wife  in  the  management  of  her 
separate  trade  and  business.  Harris  v.  Weir- 
Shugart  Co.,  51  Neb.  483  (70  N.  W.  1118). 

126.  (1900.)  From  the  occupation  by  the 
wife  with  her  husband,  of  a  building  as  a 
family  residence,  constructed  by  the  hus- 
band on  the  wife's  land,  a  conclusive  pre- 
sumption of  ratification  of  the  huslHtnd's 
acts  does  not  thereby  arise,  so  as  to  malce 
ettectlve  a  mechanic's  Hen,  where  none  there- 
tofore legally  attached.  At  most,  it  la  only 
a  circumstance,  to  be  considered  with  other 
facts  and  circumstances  for  the  purpose  of 
determining  the  question  of  the  alleged  rat- 
ification. Ru»t-Owen  Lumber  Co.  v.  Holt, 
60  Neb.  80  (82  N.  W.  112;  83  Am.  St  Rep. 
612). 

126.  (1900.)  Whether  or  not  the  hus- 
band is  the  agent  of  the  wife,  is  a  question 
of  fact  to  be  determined  as  other  like  ques- 
tions, and  will  not  be  presumed  from  the 
marital  relations  alone.  Rwtt-Owen  Lumber 
Co.  V.  Holt,  60  Neh.  80  (82  N.  W.  112;  83 
Am.  St.  Rep.  512). 

Accountability  to  wife  for  use'  and  occu- 
pation. 

127.  (1894.)  A  married  woman  may  sue 
her  husband  for  use  and  occupation  of  her 
separate  property.  Bkinner  v.  Skinner,  38 
Neb.  756  (57  N.  W.  534). 

Homestead  rights. 

128.  (1899.)  While  by  chapter  36,  Com- 
piled Statutes,  the  husband  Is  described  as 
the  head  of  the  family,  or  the  person  who 
may  taHe  the  necessary  steps  to  protect  the 
homestead  from  forced  sale,  he  is  not  thereby 
given  the  exclusive  dominion  over  the  home- 
stead or  the  right  to  the  proceeds  and  prof- 
Its  derived  therefrom,  when  the  property  is 
the  separate  property  of  the  wife.  Klamp  v. 
Klamp,  58  Neb.  748  (79  N.  W.  735). 

129.  (1899.)  Under  section  2,  chapter  36, 
Compfled  Statutes,  a  husband  cannot  acquire 
a  homestead  in  the  separate  property  of  the 
wife  except  with  her  consent.  Klamp  v. 
Klamp.  58  Neb.  748  (79  N.  W.  735). 

130.  (1899.)  The  right  of  a  husband  to 
select  a  homestead  la  the  separate  prop- 
erty of  the  wife  is  a  merely  inchoate  right, 
which  becomes  completely  divested  on -the 
granting  to  her  of  a  decree  of  divorce.  Klamp 
V.  Klamp,  58  Neb.  748  (79  N.  W.  736). 


131.  (1903.)  After  decree  of  divorce,  the 
husband'  has  no  right  of  possession  in  the 
separate  property  of  the  wife,  occupied  as  a 
homestead  while  the  marriage  relation  sub- 
sisted. Cizek  V.  Oixek,  69  Neb.  797  (96  N. 
W.  657). 

C.  Liabilities  and  Charges. 

Agency  'of  husband  to  bind  wife's  estate, 
see  ante,  H  116-126. 
Claim  of  husband  for  support  of  wife,  see 

ante,  §  2. 

Bights  of  husband's  creditors. 

132.  (1883.)  Since  the  act  of  1875  there 
Is  no  law  of  this  state  subjecting  the  sep- 
arate property  of  a  married  woman  to  exe- 
cution or  sale  for  any  debt  of  her  husband 
whatever.  Spellman  v.  Davis,  14  Neb.  263 
(15  N.  W.  336). 

133.  (1886.)  The  property  of  a  married 
woman,  which  Is  her  several  and  separate 
property,  is  not  liable  to  levy  and  sale  for 
the  satisfaction  of  the  debts  of  her  busbahd, 
and  a  purchaser  of  her  property  at  such  sale 
would  acquire  no  title  by  such  purchase. 
Leighton  v.  Stuart,  19  Neb.  B46  (26  N.  W. 
198). 

134.  (1895.)  A  judgment  creditor  of  a 
husband  who  holds  the  legal  title  to  realty 
in  trust  for  his  wife,  the  same  having  been 
purchased  with  her  money,  cannot  sublect 
such  property  to  the  payment  of  his  claim. 
Hews  V.  Kenney,  43  Neb.  816  (62  N.  W.  204). 

Contracts  in  general. 

135.  (1876.)  The  rule  that  a  married 
woman  is  not  liable  upon  a  contract  made 
by  her  with  reference  to  her  separate  estate, 
unless  tbe  intention  to  bind  her  estate  is 
expressed  In  the  contract,  and  that  parol 
evidence  Is  inadmissible  to  show  such  Inten- 
tion Is  disapproved.  Webb  v.  Hotelton,  4 
Neb.  308  (20  Am.  Rep.  638). 

136.  (1876.)  To  bind  a  married  woman'n 
separate  estate  her  contract  must  have  been 
made  with  reference  to  and  upon  the  faith 
of  her  separate  estate.  Davis  v.  First  Xaf. 
Bank  of  Cheyenne,  6  Neb.  242  (25  Am.  R^. 
484). . 

137.  (1898.)  The  contract  of  a  married 
woman,  made  with  reference  to.  and  upon 
the  faith  and  credit  of,  her  separate  estate. 

Is  valid  and  enforceable.    Kloke  v.  Martin, 

55  Neb.  554  (76  N.  W.  168). 

138.  (1899.)  In  equity,  prior  to  the  en- 
actment of  the  married  woman's  act,  the 
separate  property  of  a  feme  covert  was  liable 
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(or  the  satisfaction  of  her  engagemeiits 
made  with  reference  to  it.  Kocher  V.  Cor- 
c  11.  59  Neb.  315  (80  N.  W.  911). 

139.  (1899.)  By  the  enactment  of  chap- 
ter 53,  Compiled  Statutes  1899,  married 
wttmen  were  given,  as  a  legal  right,  the 
power  to  bind  their  separate  property  which, 
in  equity,  they  already  possessed.  Kocher  v. 
Cornell,  59  Neb.  316  (80  N.  W.  911). 

110.  (1899.)  A  married  woman  can  bind 
her  separate  property  by  contract  to  the 
same  extent  only  tliat  she  could  fonnerly 
bind  it  in  equity.  Kocher  v.  Cornell,  69  Neb. 
313  (80  N.  W.  911). 

141.  (1899.)  Authority  to  contract  with 
reference  to,  and  upon  the  faith  and  credit 
of.  the  separate  estate  of  a  married  woman 
does  not  include  an  inheritance  acquired 
after  the  mailing  of  a  contract  by  her,  re- 
gardless of  what  the  Inteutiou  of  the  parties 
was  at  the  time  of  the  execution  of  the  con- 
tract. Kocher  v.  Cornell,  59  Neb.  316  (80 
N.  W.  911). 

142.  (1899.)  The  contract  of  a  married 
woman  can  only  be  enforced  against  the  sep- 
arate estate  which  she  possessed  at  the 

date  of  the  contract.  Kocher  v.  Cornell,  S9 
Neb.  315  (80  N.  W.  911);  (1906)  Parratt  v. 
Httrt»uir,  76  Neb.  706  (106  N.  W.  966). 

Improrements  and  materials  furnished. 

143.  (18S2.)  Where  a  husband,  having 
general  authordty  as  agent  of  his  wife  to  do 
bosiaess  for  her,  entered  into  a  contract  for 
Itimber  sod  building  material  to  erect  a 
hotel  on  a  lot  owned  by  her,  the  sellers  were 
eniitled  to  a  mechanic's  lien  on  the  prem- 
ises. 8me$  V.  Paine,  13  Neb.  521  (14  N.  W. 
522). 

144.  (1891.)  Where  the  evidence  shows 
ttat  a  wife  agreed  to  borrow  the  necessary 
money  on  farm  lands,  a  homestead,  for  the 
pajinent  of  machinery  for  furnishing  a  mill, 
md  executed  a  contract  to  that  effect,  and 
tbe  machinery  is  sent  on  the  faith  thereof, 
ud  tbe  land  is  transferred  to  another  who 
had  reason  to  know  of  such  agraement,  the 
PremiseB  are  liable  for  the  payment  thereof. 

V.  yeicman,  33  Neb.  597  (50  N.  W. 

1648). 

Ha.  (1900.)  Under  our  statute,  which 
Vv^'iAm  that  any  person  who  shall  perform 
tebor  or  fur%lBh  any  material  fop  tbe 
^iwiott  of  any  dwelling  house,  by  virtue  of 
a  contract  or  agreement,  expressed  or  im- 
plied, with  the  owner  thereof,  shall  have  a 
lien  to  secure  the  payment  of  the  same  upon 


such  house  and  the  lot  of  land  upon  which 
the  same  shall  stand,  a  mechanic's  lien  can- 
not be  created  upon  the  land  of  a  married 
woman  for  worlc  done  or  material  furnished 
in  Improving  such  lands  under  a  contract 
with  her  husband,  where  the  husband  acts 
merely  for  himself.  Rust-Owen  Lumber  Co. 
V.  Holt,  60  Neb.  80  (82  N.  W.  112;  83  Am. 
St.  Rep.  512). 

146.  (1900.)  The  mere  fact  that  the  wife 
has  knowledge  of  the  constFuctlon  by  her 

husband  of  a  building  on  her  property  does 
not  of  itself  necessarily  establish  the  agency 
of  her  husband  with  authority  to  charge 
such  property  with  a  Hen  for  the  material 
used  thereon;  nor  will  her  mere  failure  to 
dissent  from  the  proposed  transaction  Im- 
port an  intention  to  bind  her  real  estate  to 
the  payment  of  the  debt  Ruat-Otcen  Lum- 
ber Co.  V.  Holt,  60  Neb.  80  (82  N.  W.  112; 
83  Am.  St.  Rep.  512). 

Necessaries. 

147.  ( 1893.)  Under  the  provisions  of 
section  1,  chapter  53,  Compiled  Statutes, 
which  declare  "that  all  property  of  a  mar- 
ried woman  not  exempt  by  law  from  sale  on 
execution  or  attachment  shall  be  liable  for 
the  payment  of  all  debfs  contracted  for  nec- 
essaries furnished  the  family  of  said  mar- 
ried woman  after  execution  against  her 
husband  tor  such  indebtedness  has  been  re- 
turned unsatisfied,"  the  wife  is  In  fact  surety 
for  her  husband  and  judgment  must  be  re- 
covered against  her  before  her  separate  es- 
tate can  be  levied  upon  and  sold  for  such 
necessaries.  George  v.  Sdney,  36  Neb.  604 
(54  N.  W.  986). 

148.  (1896.)  Under,  section  1,  chapter  53, 
Compiled  Statutes,  the  wife  Is  surety  for 
her  husband  for  the  payment  of  debts  con- 
tracted for  necessaries  for  the  family,  but 
her  separate  estate  la  not  chargeable  until 
after  a  Judgment  has  been  obtained  against 
the  husband  for  such  indebtedness,  and  an 
execution  issued  thereon  returned  unsatis- 
fied. Small  V.  Sandall,  48  Neb.  318  (67  N. 
W.  156). 

149.  (1900.)  The  separate  estate  of  a 
married  woman  is  not  chargeable  for  neces- 
saries for  the  family,  until  after  a  Judgment 
has  been  entered  therefor  against  the  hus- 
band, and  an  execution  returned  unsatis- 
fied. Fulton  V.  Ryan,  60  Neb.  9  (82  N.  W. 
105). 

150.  (1902.)  The  statute  (Comp.  Stats., 
ch.  53,  sec.  1)  malting  the  property  of  a  mar- 
ried woman  liable  for  the  paymmt  of  all 


Digitized  by 


1161 


HUSBAND  AND  WIFE. 


I16S 


debts  contracted  for  neceisarleB  furnished 
to  ber  family  after  execution  against  her 
husband  for  such  Indebtedness  has  been  re- 
turned unsatlBfled,  Is  not  In  conflict  with 
section  3  of  the  blU  of  rights.  Noreen  v. 
Hanten,  64  Neb.  8S8  (90  N.  W.  937). 

-■       Medif»l  attendance. 

151.  (1902.)  Where,  by  reason  of  the 
Incapacity  of  tbe  husband  the  wife  becomes 
liable  for  necessaries  furnished  tbe  family, 
where  the  hushuid  and  family,  Including  the 
wife,  remove  to  a  sister  state,  and  no  judg- 
ment can  be  obtained  against  him  In  this 
state,  the  obtaining  of  a  judgment  against 
him  In  the  courts  where  he  resides,  causing 
an  execution  to  Issue  thereon,  and  having  It 
returned  unsatisfied.  Is  a  sufficient  compli- 
ance with  the  provisions  of  section  1,  chap- 
ter 63,  Compiled  Statutes,  to  sustain  an 
action  against  the  wife  to  recover  for  medi- 
cal attendance. '  Leahe  v.  Imcos,  66  Neb. 
359  (91  N.  W.  374;  62  L.  R.  A.  190). 

152.  (1879.)  For  medical  services  be- 
stowed upon  the  husband  himself,  or  upon 
his  wife  and  children,  by  whomsoever  the 
attendance  of  the  physician  may  have  been 
requested,  the  husband,  and  not  tbe  wife.  Is 
ordinarily  liable.  Spaun  v,  Mereer,  8  Neb. 
357. 

153.  (1902.)  Where  medical  attendance 
is  furnished  a  husband  while  the  head  of 
the  family  and  while  the  family  were  resi- 
dents of  this  state,  afterwards  removing  to 
another  state,  a  judgment  against  the  hus- 
band recovered  in  the  latter  state,  and  the 
return  of  an  execution  unsatisfied.  Is  a  suffi- 
cient cnnpllance  with  our  statutes  to  entitle 
a  creditor  to  proceed  against  the  wife  and 
collect  his  demand.  Leake  v.  iMCat,  65  Neb. 
865  (93  N.  W.  1019). 

154.  (1902.)  The  husband,  while  living 
with  his  wife,  is  part  of  the  family,  and 
medical  attendance  of  which  he  stands  In 
need  Is  a  family  necessity,  within  the  mean- 
ing of  section  1,  chapter  53,  Compiled  Stat- 
utes. LeaTee  v.  Lucas,  65  Neb.  359,  365  (93 
N.  W.  1019;  62  L.  R.  A.  190). 

166.  (1902.)  When  a  husband  Is  actu- 
ally a  part  of  the  family,  living  with  it  as 
such,  and  is  temporarily  helpless  and  In- 
capacitated by  Illness,  his  maintenance  and 
support.  Including  necessary  medical  at- 
tendance, comes  fairly  within  the  rule  of 
tbe  statute  which  malces  the  wife  liable  as 
surety  for  necessaries  furnished  tbe  family. 
Leake  v.  Lucas,  65  Neb.  359  (91  N.  W. 
374:  62  L.  R.  A.  190). 


Bills  and  notes. 

Presumption  as  to  intention  of  wife  in 
signing  note,  see  post,  SS  208-212. 

156.  (1876.)  The  promissory  note  of  a 
married  woman,  given  by  her  In  a  transac- 
tion relative  to  her  separate  property,  Is 
valid  under  the  act  of  1871.  Wehh  v.  Hosel- 
ton,  4  Neb.  308  (20  Am.  Rep.  638). 

157.  (1899.)  A  widow  does  not  become 
personally  liable  upon  the  note  of  her  de- 
ceased husband  by  making  a  voluntary  pai> 
tial  payment  thereon.  Fellare  v,  Penrod,  57 
Neb.  463  (77  N.  W.  1086). 

Guaranty  and  suretyship. 

Liability  on  contract  not  binding  separate 
estate,  see  ante,  fit  66-72. 

158.  (1894.)  The  extension  of  time  of 
payment  of  her  husband's  past  due  Indebted- 
ness is  a  sufficient  consideration  to  support 
the  wife's  contract  as  his  surety  for  such 
debt.  Smith  v.  SpauMing,  40  Neb.  339  (68 
N.  W.  952). 

159.  (1894.)  The  contemporaneous  lend- 
ing of  money  to  the  husband  is  a  sufficient 
consideration  for  the  wife's  signing  a  note 
evidencing  such  indebtedness,  and  a  clause 
In  such  a  note  pledging  her  separate  estate 
Js  binding  upon  her,  although  she  person- 
ally received  no  consideration  therefor. 
Briggs  v.  First  Nat.  Bank  of  Beatrice.  41 
Neb.  17  (59  N.  W.  351). 

160.  (1901.)  A  contract  of  suretyship 
Is  binding  on  a  married  woman  when  made 
on  the  faith  and  credit  of  her  separate 
estate.  McKett  v.  Merchants  Nat.  Bank.  62 
Neb.  608  (87  N.  W.  317). 

161.  (1902.)  A  married  woman  Is  liable 
on  ber  guaranty  of  a  promissory  note 
owned  by  her  and  made  payable  to  her 
order,  and  the  purchaser  of  such  a  note  is 
not  driven  to  an  inquiry  of  the  purpose  to 
which  she  intends  to  devote  the  proceeds 
of  -a  sale  thereof.  Kitchen  v.  Chapin.  64 
Neb.  144  (89  N.  W.  632  ;  97  Am.  St  Rep. 
637;  57  L.  R.  A.  914.) 

Mortgage  or  pledge. 

162.  (1895.)  Whether  the  grantee  of  a 
married  woman  may  defend  against  a  mort- 
gage given  by  her  before  the  conveyance 
on  the  ground  that  it  was  given  only  to 
secure  her  husband's  pre-existing  debt. 
guare.  Such  defense  must  be  pleaded  In 
order  to  be  availing.  Chadron  Banking  Co. 
V.  Makonry,  43  Neb.  214  (61  N.  W.  594). 

163.  (1896.)  Where  a  husband  pur- 
chased land,  and  caused  It  to  be  conveyed 
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to  his  Tlfe,  he  giving  at  the  time  of  the 
conveyance  a  mortgage  in  his  own  name 
upon  the  land  to  seonre  a  portion  of  the 
purchase  money,  the  wife,  bjr  accepting  the 
deed,  adopted  also  the  mortgage.  It  became 
an  equitable  mortgage  upon  the  land.  The 
fact  that  the  husband  was  not  authorized 
to  act  Is  immaterial.  Hall  V.  Booper,  47 
Neb.  m  (66  N.  W.  33). 

IM.  (1902.)  A  married  woman  cannot 
avoid  a  mortgage  given  by  her  to  secure 
the  debt  of  a  third  party,  when  such  mort- 
gage was  made  at  the  time  she  took  title 
to  the  mortgaged  premises,  and  as  a  part 
of  the  truisactlon  by  which  she  became 
\ested  with  title  thereto.  Conklii^  v.  Levte, 
1 6  Keb.  132  (94  N.  W.  987).  tOvemiled  on 
rehearing.   66  Neb.  136  (94  N.  W.  988).] 

—  ■    To  Beenre  debt  of  husband. 

1^.  (1882.)  Where  a  wife  executes  a 
mortgage  to  secure  her  husband's  debts  her 
property  Is  bound.  In  equity,  for  the  debt 
«ecared.  Steventon  9.  OnHg,  12  Neb.  464 
(12  N.  W.  1), 

166.  (1894.)  Where  a  married  woman 
-  gires  a  mortgage  on  real  eatafe.  whldi  la 

ber  tndlvldnal  property,  to  secure  a  note 
oxecuted  by  her  husband,  the  consideration 
ot  sucb  note  and  mortgage  being  the  exten- 
sion of  time  of  payment  of  the  debt  evi- 
denced by  such  note,  the  consideration  will 
be  Mi  Buffldent  and  the  wife  bound,  to  the 
extent  of  the  property  mortgaged,  for  the 
ptrmoBt  of  the  debt  Buffalo  Countp  Jfat. 
Bankv.BXarpe.AO  Neb.  123  (58  N.W.  734). 

167.  (1894.)  A  married  woman  may  in 
thii  itate  mortgi^  her  separate  estate  or 
property  to  secure  the  payment  of  the  In- 
dtTldnl  debt  of  her  husband.  A  loan  of 
tlie  noney  to  the  hnsband  creating  the  debt 
•0  secured  is  a  sufllcient  conslderratton  for 
lier  executing  and  delivering  the  mortgage. 
Wattiv.  QmU,  42  Neb.  869  (61  N.  W.  104). 

16S.  (1894.)  A  married  woman  who  exe* 
eutcB  and  dellTera  a  mortgage  on  her  aep- 
irate  property  to  secure  the  debt  of  her 
kttriiand  occupies  the  position  of  surety  of 
her  hnsband  to  the  extent  of  the  property 
mortgaged.  Wott*  v.  Otrntt,  42  Neb.  869  (61 
K  W.  104). 

169.  (1897.)  A  married  woman  mar. 
by  a  mortgage  duly  executed  and  delivered, 
bind  her  separate  property  for  the  payment 
of  a  loan  of  money  made  to  her  husband, 
to  the  extent  of  the  property  covered  by 
^ch  mortgage.  BohM$  v.  Hull,  60  Neb. 
«56  (79  N.  W.  241). 


170.  (1897.)  A  loan  made  to  a  tuisband 
Is  sufficient  consideration  for  a  mortgage 
to  secure  the  same,  given  by  the  wife  on 
her  separate  property.  Hohnea  v.  Bvtl.  60 
Neb.  666  (70  N.  W.  241). 

171.  (1897.)  A  wife  may  pledge  her 
separate  estate  to  secure  an  Indebtedness 
of  her  husband,  but  there  must  be  a  new 
c<»udderation  to  sustain  ft  mortgage,  to  se- 
cure his  antecedent  debt  Linton  v.  Cooper, 
53  Neb.  400  (73  N.  W.  731). 

172.  (1897.)  The  making  of  further  ad- 
vances to  the  huslHUid  Is  a  sufflcleoit  con- 
sideration to  sustain  a  mortgage  by  the 
wife  of  her  separate  property  to  secure  an 
antecedent  debt,  and  In  such  case  repay- 
ment of  the  Bubsquent  advances  does  not 
discharge  the  mortgage.  Linton  v.  Cooper, 
63  Neb.  400  (78  N.  W.  7S1). 

173.  (1898.)  A  pledge  of  property  by  a 
wife  to  secure  an  Indebtedness  of  her  hus- 
t)and,  and  to  prevent  his  creditor  from  en- 
forcing immediate  payment,  will  not,  of 
itself,  entiUe  the  creditor  to  hold  such 
property  as  security  for  further  advances 
to  the  husband;  neither  will  it  entitle  the 
creditor  to  hold  the  property  for  satisfac- 
tion of  tlM  original  Indebtedness,  after  hav- 
ing made  a  valid  contract  extending  the 
time  for  Its  payment;  and  such  an  exten- 
sion, made  by  a  creditor  without  the  knowl- 
edge or  consent  of  the  wife,  will  operate 
to  release  the  pledge.  Firgt  Nat.  Bank  of 
Omaha  v.  OooAman,  66  Neb.  418  (77  N.  W. 
756).   [Second  r^earlng.  58  Neb.  701.] 

174.  (1899.)  A  mortgage  executed  by  a 
married  woman  upon  her  separate  property, 
otlier  than  a  homestead,  to  secure  her  hus- 
band's debt  constitutes  a  valid  and  en- 
forceable Hen.  though  not  acknowledged  as 
required  by  law.  Fiek  v.  Osgood,  68  Nob. 
486  (78  N.  W.  924). 

175.  (1902.)  A  mortgage  executed  by  a 
married  woman  upon  her  separate  estate, 
without  present  consideration  and  merely  to 
secure  an  antecedent  debt  of  her  husband 
or  of  a  third  person.  Is  void.  Conklinp  v. 
Levte,  66  Neh.  ISO  (94  N.  W.  988). 

— —  Deficiency. 

176.  (1898.)  Where  a  husband  gives  a 
note  for  his  own  Indebtedness,  and  the 
wife  signs  the  same  as  surety  merely  and 
executes  a  mortgage  to  secure  the  payment 
thereof  upon  her  own  real  estate,  a  personal 
judgment  cannot  be  rendered  against  her 
on  foreclosure  for  any  deficiency  after  sale 
of  the  premises,  where  it  is  not  disclosed 
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that  In  executing  the  note  and  mortgage  it 
was  the  Intention  to  bind  her  property  gen- 
erally. Grand  laJand  Banking  Co.  v.  Wr^M, 
53  Neb.  574  (74  N.  W.  82). 

D.  Conveyances. 
Power  to  convey. 

177.  (1901.)    A  married  woman  may, 

through  the  act  of  a  duly  authorized  agent, 
incumber  or  convey  her  lands  in  this  state 
In  the  same  manner  and  with  like  effect  as 
if  she  were  single.  MorrU  v.  Linton,  61 
Neb.  637  (8S  N.  W.  666). 

 Joinder  of  husband. 

177a.  (1906.)  Where  a  married  woman 
owns  real  estate  In  her  own  right,  except 
when  such  real  estate  is  a  homestead,  in 
order  to  convey  a  good  title  it  Is  not  neces- 
sary that  her  husband  should  Join  In  the 
conveyance.  Jordan  v.  JacHeson,  76  Neb.  15 
(107  N.  W.  1047). 

Acknowledgment. 

178.  (1876.)  An  Instrument,  purporting 
to  be  the  deed  of  a  feme  covert,  without  her 
acknowledgment,  Is  void  as  to  her.  It  is 
no  deed.  Boode  v.  State,  6  Neb.  174  (26 
Am.  Rep.  475). 

179.  (1897.)  A  conveyance  by  a  married 
woman  of  her  separate  property,  not  her 
homestead.  Is  valid  between  the  parties  al- 
though not  acknowledged.  Linton  v.  Ooopert 
53  Neb.  400  (73  N.  W.  781). 

Covenants  of  warranty. 

180.  (1885.)  Under  the  provisions  of 
the  act  of  legislature  of  1871,  commonly 
known  as  "the  married  woman's  act"  (Comp. 
Stats.,  ch.  63).  a  married  woman  is  liable 
upon  her  covenants  of  warranty  in  the  sale 
of  real  estate  which  is  her  separate  prop- 
erty, whether  she  be  Joined  by  her  husband 
in  such  conveyance  or  not;  section  48  of 
chapter  73,  Compiled  Statutes,  having  been 
passed  in  1866,  being  by  said  act  abrogated 
to  that  extent.  Real  v.  BoUitter,  17  Neb. 
661  (24  N.  W.  833). 

Lease. 

181.  (1879.)  A  lessee  of  a  wife,  claim- 
ing under  a  lease  of  her  separate  estate  and 
made  during  her  coverture.  Is,  after  her 
death,  entitled  to  posaession  of  the  premises 
until  the  end  of  the  term  as  against  pur* 
chasers  at  execution  sale  of  the  husband's 
curtesy.  Forbea  v.  Bioeeaj/,  8  Neb.  620. 

VX  ACTIONS. 
Bight  of  action. 

Right  ot  married  woman  to  sue  saloon- 
keeper  for  loss  of  support,  see  IntoxteaHng 
LiQttors,  11876-881. 


182.  (1878.)  A  married  woman  may, 
while  married,  maintain  an  action  in  her 
own  name  for  any  matter  in  relation  to  her 
separate  ratate  or  business,  or  for  Injur- 
ies to  her  person.  Omaha  Borse  R.  Co.  v. 
Doolitue,  7  Neb.  481. 

183.  (1879.)  A  woman  may  while  mar- 
ried sue  and  be  sued  In  the  same  manner 
as  If  she  were  unmarried  under  section  31,. 
528,  General  Statutes.  This  capacity  to  sue 
is  not  limited,  and  no  person  or  class  of 
persons  is  excepted  from  Its  effect,  not  even 
her  husband.  May  v.  May,  9  Neb.  16  (2 
N.  W.  221;  81  Am.  Rep.  399). 

184.  (1879.)  A  married  woman  may, 
while  living  with  her  husband,  maintain 
an  action  in  her  own  name  against  him,  on 
a  promissory  note  made  and  delivered  by 
him  to  her  since  the  marriage.  May  v.  May, 
9  Neb.  16  (2  N.  W.  221;  31  Am.  Rep.  399). 

185.  (1894.)  Where  a  married  woman 
Is  Injured  by  the  negligence  of  another,  two 
causes  of  action  arise,  one  for  the  wife  for 
physical  and  mental  suffering,  loss  of  earn- 
ing capacity,  etc,  and  the  other  for  the 
husband  for  loss  of  his  wife's  services  and 
society  and  for  reasonable  expenses  by  him 
incurred.  Om&ha  R.  V.  R.  Co.  v.  Chollette, 
41  Neb.  578  (59  N.  W.  921). 

186.  (1894.)  SecUon  3,  article  I,  chap- 
ter 72,  Compiled  Statutes,  providing  that 
evoT  railroad  company  shall  be  liable  for 
all  damages  Inflicted  upon  the  person  of 
passengers  while  being  transported  over 
Its  road,  except  in  cases  where  the  Injury 
done  arises  from  the  criminal  negligence  of 
the  person  Injured,  etc.,  is  not  restricted  In 
its  application  to  actions  by  the  passengers 
so  Injured,  but  extends  to  actions  by  third 
persons  for  damages  sustained  in  conse- 
quence of  such  Injuries  to  passengers. 
Therefore,  the  rule  of  liability  In  this  case 
by  the  husband  for  Injuries  sustained  by  the 
wife  Is  to  be  determined  by  the  statute 
referred  to.  OmoAa  <6  R.  V.  R.  Co.  v.  Choi- 
letie,  41  Neb.  578  (59  N.  W.  921). 

187.  (1894.)  The  married  woman's  act 
does  not  deprive  the  husband  of  his  right 
of  action  for  the  loss  of  services  or  com- 
panionship of  his  wife,  and  notwithstanding 
that  act  he  may  still  recover  to  the  extent 
that  the  Injury  sustained  by  bis  wife  in- 
capacitated her  from  performing  the  duties 
that  reasonably  devolve  upon  her  in  the 
marriage  relation.  Ojnaha  <E  R.  V.  R.  Co. 
Chollette,  41  Neb.  678  (69  N.  W,  921). 

188.  (1896.)   A  wif*  In  h«r  right  to  nw 
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for  personal  Injuries  Is  not  estopped  by  tlM 
acta  of  her  husband.  City  of  Ohadron  v. 

Umr,  43  Neb.  732  (62  N.  W.  62). 

189.  (1895.)  A  married  woman  may 
uintain  an  action  for  personal  Injuries  to 
reeorer  damages  by  ber  sustained  as  dls- 
tingDished  from  any  sustained  by  her  hns* 
bind.  City  of  Chadron  v.  Gtover,  48  Neb. 
TJ2  (S2  N.  W.  62). 

190.  (1895.)  In  order  to  recover  dam- 
ages against  a  city  on  account  of  the  change 
of  gnde  of  streets,  the  plaintltt  must  have 
either  a  legal  or  equitable  estate  lU  the 
property  Injured  and  hence  a  husband  who 
bas  erected  improrements  on  the  land  of 
his  vlte,  and  Is  in  possession  thereof.  Is 
DOt  entitled  to  recover  in  bis  own  name  tor 
temages  sustained  by  said  property  by  a 
ebuge  of  grade.  City  of  Nebraska  City  v. 
»ort*cut(,  45  Neb.  456  (67  N.  W.  807). 

 Between  husband  and  wife. 

191.  (1896.)   'Whether  an  action  at  law 

for  damages  can  be  maintained  by  a  wife 
against  her  husband  for  verbally  slandering 
her,  not  decided.  Bohner  v.  Bohner,  46  Neb. 
!M  (64  N.  W.  700). 

192.  (1899.)  A  Wife  may  enforce  her  just 
clianu  against  ber  husband  on  the  same 
terms,  except  as  to  the  Quantum  of  proof, 
as  other  creditors.  In  such  case  she  must 
show  that  the  debt  was  genuine,  that  her 
purpose  was  honest,  and  that  she  acted 
Id  good  faith  in  obtaining  p^ment  Dunn 
V.  Bomth,  59  Neb.  244  (80  N.  W.  811). 

193.  (1904.)  In  this  state  the  common 
law  disability  of  husbands  and  wives  to 
maintain  suits  at  law  against  each  other 
npon  contracts  between  them  has  been  re- 
isoTed  by  statute.  Trayer  v.  Betxer^  72  Neb. 
845  (101  N.  W.  989). 

I<imitatlon  of  actiona. 

194.  (1896.)  The  statute  of  llmltaUons 
will  not  mn  In  favor  of  strangers  to  a 
tnuisaction  against  a  claim  due  from  a 
btuband  to  his  wife  arising  out  of  such 
tranaacUoD.  Dayton  Bpice-Mills  Co.  v. 
Slon,  49  Neb.  622  (68  N.  W.  1040). 

US.  (1897.)  Since  the  enactment  of  the 
°>vrted  woman's  act  permitting  married 
women  to  sue  in  the  same  manner  as  It 
they  were  unmarried,  the  statute  of  llmlta- 
ilOM  mns  sgalnst  women  during  coverture. 
VorrAir  V.  Evan$  City  Steam  Laundry  Co., 
52  Neb.  B93  (72  N,  W.  960). 

^K.  (1902.)  In  cases  arising  under  the 
P^Tfao  of  section  1  of  the  married  woman's 


act,  the  cause  of  actlcm  tor  necessaries  does 
not  arise,  and  the  statute  of  limitations 

does  not  begin  to  run,  until  an  execution 
upon  a  Judgment  against  the  defendant's 
husband  has  been  returned  unsatisfied. 
Worsen  v.  Hansen,  64  Neh.  858  (90  N.  W. 
987). 

197.  (1903.)  The  statute  of  limitations 
respecting  actions  tor  the  recovery  of  real 
property  runs  against  married  women  dur- 
ing coverture,  whether  residents  or  non- 
residents of  this  state.  Linton  v.  Beye,  69 
Neb.  460  (96  N.  W.  1040;  111  Am.  St. 
Rep.  666). 

PToceaa. 

198.  (1892.)  Where  an  action  is  brought 
against  a  husband  and  wife,  the  latter  must 
be  lawfully  served  with  process,  or  appear 
voluntarily  in  the  case,  to  be  boond  by  the 
Judgment.  Holliaay  v.  Brown,  84  Neb.  232 
(51  N.  W.  839). 

199.  (1905.)  When  summons  In  an  ac- 
tion against  a  married  woman  on  a  promis- 
sory note  was  served  on  her  husband  dur- 
ing the  wife's  absence  from  the  state,  a 
Judgment  rendered  thereon  is  void  and  will 
not  support  g»nlshment  proceedings  for 
the  satisfaction  thereot  JfcCormfdt  Har- 
vetting  ifacMne  Co.  «..£f(irea,  78  Neb.  801 
(103  N.  W.  660). 

Pleading. 

200.  (1886.)  In  an  action  on  a  note 
against  a  married  woman,  her  non-llabillty 
can  arise  only  from  inability  to  enter  into 
the  contract,  and  she  must  by  her  answer 
show  that  such  contract  did  not  concern 
her  separate  property,  trade,  or  business. 
Gilleapie  v.  Smitli,  20  Neb.  466  (80  N. 
W.  626). 

201.  (1900.)  Where  coverture  Is  pleaded 
by  a  married  woman  to  defeat  a  recovery 
on  a  promissory  note  it  is  proper  tor  the 
plaintiff  to  set  up  In  the  reply  any  fact  or 
facts  which  would  avoid  such  defense,  as 
that  the  note  was  given  for  necessaries 
furnished  the  family  of  the  defendant,  and 
that  an  execution  had  been  Issued  against 
the  property  of  the  husband,  and  returned 
unsatisfied,  or  that  the  note  waa  executed 
with  special  reference  to  and  upon  the 
faith  and  credit  of  the  separate  estate,  trade 
or  business  of  the  wife.  Fulton  v.  Ryan, 
60  Neb,  9  (82  N.  W.  105). 

202.  (1902.)  A  petiUon  by  a  married 
woman  in  an  action  for  damages  tor  a  per- 
sonal injury,  which  does  not  allege  that  she 
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iB  or  has  been  or  anticipated  being  the 
owner  of  any  separate  estate  or  property, 
or  engaged  In  any  trade,  bueiness  or  serv- 
ice, or  the  performaQce  of  any  duties  ex- 
cept those  pertaining  to  ber  husband's 
household,  does  not  entitle  her  to  recover 
damages  on  account  either  of  loss  of  earn- 
ings already  Incurred,  or  of  her  diminished 
capacity  to  earn  money  as  the  result,  of'  the 
injury.  City  of  Central  City  v.  Engle,  6S 
Neb.  885  (91  N.  W.  849). 

203.  ( 1902. )  A  married  woman  held 
title  to  certain  real  estate  and  a  Judgment 
creditor  of  her  husband  filed  a  bill  to  sub- 
ject the  property  to  the  payment  of  his 
judgment.  The  answer  among  other  allega- 
tions contained  the  following:  "Defendant 
denies  every  material  allegation  of  the  'pc- 
tlon."  Held,  That  as  the  plaintiff  did  not  in 
any  manner  question  the  sufQclency  of  tbls 
answer  in  the  district  court  he  could  not, 
on  appeal,  treat  it  as  insufficient,  or  as  con* 
feseing  the  allegations  of  the  petition. 
DoeHng  v.  Eohout,  2  Unof.  436  (89  N. 
W.  268). 


■  Defense  of  eovertare. 


204.  (1899.)  A  plea  of  coverture  must 
negative  the  conditions  under  which  a 
married  woman  Is  by  statute  permitted  to 
contract.  First  Nat.  Bank  of  Chicago  v. 
8ton,  57  Nob.  758  (78  N.  W.  254). 

206.  (1899.)  A  plea  of  coverture  which 
merely  asserts  that  the  defendant  or  her 
separata  estate  received  no  benefit  from 
the  contract  Is  insufficient  First  Nat.  Bank 
of  Chicago  V.  Stoll,  67  Neb.  768  (78  N. 
W.  264). 

208.  (1901.)  In  an  action  against  a  mar* 
rled  woman  on  a  promissory  note,  wherein 
she  pledges  her  separate  estate  for  Its  pay- 
ment, an  answer  averring  that  at  the  time 
of  Its  execution  she  was  a  married  woman 
and  had  no  separate  estate,  and  owned  no 
property  in  her  own  right,  abites  a  good 
defense.  McKell  v.  Xerchanta  Nat.  Bank, 
62  Neb.  808  (87  N.  W.  817). 

207.  (1901.)  Coverture,  when  relied  up- 
on as  a  defense,  must  be  pleaded.  Linton 
V,  JoMon.  1  Unof.  862  (95  N.  W.  675). 

Presumptions  and  burden  of  proof. 

208.  (1898.)  When  a  married  woman 
signs  a  note  there  is  no  presumption  that 
she  Intended  thereby  to  fasten  a  liability 
upon  her  separate  estate,  but  In  an  action 
on  such  note,  where  coverture  Is  pleaded  as 
a  defense,  and  proved,  the  burden  Is  upon 
the  plaintiff  to  ntablish  that  It  was  made 


with  reference  to,  and  upon  the  credit  of, 
ber  property,  and  with  the  intent  to  bind 
the  same.  Grand  laUinA  Banking  Co.  v. 
Wriffht,  53  Neb.  574  (74  N.  W.  82);  (1901) 
Citizens  Bank  of  Wood  River  v.  8mout,  62' 
Neb.  223  (86  N.  W.  1068). 

209.  (1898.)  In  an  action  predicated  up- 
on promissory  notes  executed  and  delivered 
by  a  woman  to  her  husband  during  the  ex- 
istence of  the  marital  tie,  if  the  coverture 
is  pleaded  in  defense  and  admitted  or 
proved,  it  devolves  on  the  plaintiff  to  show 
that  the  contracts  were  with  reference  to 
the  separate  property  of  the  wife,  upon 
the  credit  of  and  with  intent  to  bind  the 
same.  Stenger  Benevolent  Ass'n  v.  Btenger, 
64  Neb.  427  (74  N.  W.  846). 

210.  (1898.)  A  relation  of  trust  and 
confidence  arises  and  continues  with  the 
existence  of  the  marital  tie  between  parties, 
and  where  the  contract  of  the  wife  to  or 
with  the  husband  is  sought  to  be  enforced 
and  the  coverture  Is  Interposed  as  a  de- 
fense, coupled  with  a  plea  of  the  exercise 
by  the  husband  of  undue  liUluence  on  tb» 
wife  In  obtaining  the  execution  of  such  con- 
tract, the  burden  Is  on  the  plaintiff  to  es- 
tablish that  no  unfair  advantage  was  taken 
or  undue  influence  exercised  by  the  husband. 
Stenger  Benevolent  Ass'n  v.  Stenger,  64 
Neb.  427  (74  N.  W.  84«). 

211.218.  (1898.)  In  an  acUon  on  the 
contract  of  a  married  woman,  when  the  cov- 
erture is  established,  the  burden  Is  on  the 
asserting  party  to  show  the  llabllit}'  of  the 
wife — that  the  contract  was  with  reference 
to  or  with  Intent  to  bind  her  separate  prop- 
erty. F^tt  Nat.  Bank  of  Button  v.  Grots- 
hans,  64  Neb.  773  (76  N.  W.  61). 

213.  (1903.)  The  signing  of  a  promis- 
sory note  by  a  married  woman  creates  no 
presumption  of  consideration  or  of  her 
intention  to  bind  her  separate  estate^  Farm- 
ers Bank  V.  Boyd,  67  Neb.  497  (93  N. 
W.  676);  (1908)  Northwall  Co.  V.  Osgood, 
80  Neb.  764  (115  N.  W.  808). 

214.  (1903.)  The  burden  of  proof  is 
upon  the  holder  of  a  promissory  note 
signed  by  a  married  woman  to  show  that 
she  Intended  to  bind  her  separate  estate  for 
the  satisfaction  of  the  obligation.  Farmers 
Bank  V.  Boyd,  67  Neb.  497  (93  N.  W.  676). 

216.  (1903.)  In  an  action  for  personal 
Injuries  by  a  married  woman,  she  is  not 
entitled  to  recover  the  value  of  medical  serv- 
ices rendered,  In  the  absmce  of  proof  that 
she  ha»  paid  for  sndi' medical  services,  or 
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that  die  Is  the  owner  of  a  separate  estate 
vhfcb  might  become  liable  therelor.  Pom- 
erne  Co.  v.  WhUe,  70  Neb.  177  (98  N.  W. 

1040). 

216.  (1903.)  Where  a  deficiency  Judg- 
ment Is  sought  against  a  married  woman, 
vho  denies  that  the  note  and  mortgage  upon 
Thich  the  Judgment  is  sought  were  exe- 
cuted by  her  or  any  one  legally  represent- 
ing her,  and  that  she  never  received  any 
roDsideration  for  the  note,  the  burden  Is 
Gpon  the  plaintiff  to  show  facts  which  will 
create  a  personal  liability  of  the  defendant. 
Morrit  v.  Linton,  4  Unot.  660  (95  N.  W.  11). 

217.  (1904.)  In  an  action  on  account 
against  a  married  woman,  where  the  de- 
fendant pleads  corerture,  and  the  plaintiff 
In  making  his  case  discloses  such  fact  to 
exist,  he  must  prove,  In  order  to  recorer, 
that  the  transaction  upon  which  his  acUon 
Is  based  was  had  with  reference  to  or  with 
intent  to  bind  her  separate  property,  estate 
or  business.  Bentlev  v.  Estate  of  Bentley, 
72  Neb.  803  (101  N.  W.  976). 

Admissibility  of  evidence. 

218.  The  findings  and  Judgment 
of  a  court  granting  a  wife  a  decree  of  dl- 
Torce  from  her  hosband  on  the  grounds  of 
extreme  cmelty  are  not  competent  evidence 
to  prove  that  ahe  was  justified  in  leaving 
her  hDsband's  home  and  Hvlng  apart  from 
blm,  in  an  action  brought  by  a  third  per- 
son against  the  husband  for  boarding  and 
lodging  the  wife.  Belknap  v.  Stewart,  38 
Neb.  304  (66  N.  W.  881;  41  Am.  St  Rep.  729>. 

219.  (1894.)  In  a  suit  1^  a  married 
Toman  against  her  husband  for  the  use  and 
occapatlon  by  him  of  her  real  estate  the 
wife  Is  not  a  competent  wltnees.  Skinner 
V.  Skinner,  38  Neb.  766  (67  N.  W.  634). 

220.  (1900.)  In  an  action  on  a  note  eze- 
eotad  by  a  married  woman,  testimony  of 
plalntUf  that  be  took  the  note  upon  the 
credit  of  defendant's  seiurate  property  Is 
admissible.  Fulton  v.  Ryan,  60  Neb.  9  (82 
K.  W.  106). 

221.  (1902.)  Where  no  estoppel  on  the 
Sronnd  of  giving  of  a  redelivery  bond  as 
nrety  is  pleaded,  and  no  offer  made  to  show 
knowledge  by  the  wife  at  the  time  of  the 
facts,  It  is  not  error  to  refuse  evidence  that 
the  debt  for  which  property  was  levied 
upon  was  contracted  through  faith  on  the 
credltor'B  part  In  the  husband's  ownership 
flt  the  prvjpeTty  In  quMtton.  Runqi^t  v. 
Andtrton,  64  Neb.  755  (90  N.  W.  760). 

222.  (1903.)    In  an  action  |>y  a  married 


woman  for  personal  injuries,  It  is  proper 
to  show  that  she  has  been  Incapacitated  by 
reason  of  her  Injuries  from  performing 
labor,  for  the  purpose  of  showing  the  nature 
and  extent  of  her  injuries.  Pomerene  Co.  v. 
White,  70  Neb.  171  (97  N.  W.  232);  (1907) 
BUM  V.  Beck,  80  Neb.  290  (114  N.  W.  162). 

Weight  and  sufficiency  of  evidence. 

223.  (1889.)  Where  It  Is  sought  to 
charge  a  wife's  separate  estate  for  goods 
sold  to  her,  the  contest  being  whether 
credit  was  given  to.  the  husband  or  wife, 
testimony  that  the  account  had  bieen  copied 
from  the  original  account  book  which  was 
then  given  to  children  for  a  scrap  book, 
raises  grounds  for  suspicion.  Brovm  v. 
Smith,  26  Neb.  376  (42  N.  W.  90). 

224.  (1889.)  In  an  action  against  a 
wife  to  recover  on  a  bill  for  meat  used  In 
keeping  a  restaurant,  where  the  evidence 
shows  that  the  husband  owned  the  restau- 
rant, that  the  credit  was  given  In  the  sur- 
name of  the  buyer,  and  nothing  to  Justify 
the  belief  that  the  credit  was  given  to  the 
wife,  a  verdict  for  her  is  supported.  Jeffrey 
e.  Fleming.  26  Neb.  686  (32  N.  W.  747). 

225.  (1889.)  In  aa  action  on  a  note 
signed  Jointly  by  a  husband  and  wife,  it  be- 
ing alleged  the  note  was  given  for  a  debt 
contracted  by  the  wife,  which  waa  denied 
by  her,  evidence  showing  the  wife  to  have 
been  In  ill  health  at  the*  time  the  note  was 
executed,  which  was  In  payment  of  a  new 
buggy,  and  that  the  buggy  was  bought  for 
her  comfort,  sustains  a  finding  for  plaintiff. 
Botoen  V.  Foa$,  28  Neb.  373  (44  N.  W.  460). 

226.  (1893.)  Where  certain  mortgages 
given  by  a  married  woman  to  secure  firm, 
debts  of  the  firm  of  which  her  husband 
was  a  member  were  introduced  in  evidence, 
a  recital  in  the  mortgages  of  the  amount 
of  consideration  for  which  each  was  given, 
"in  hand  paid,"  la  not  overcome  by  proof 
that  the  mortgaged  property  was  her  sep- 
arate estate  and  that  the  debt  was  that  of 
a  firm  of  which  her  husband  was  a  partner. 
Bchtuter  V.  Sherman,  37  Neb.  842  (66  N. 
W.  707). 

227.  (1S95.)  In  an  action  on  a  note 
against  a  husband  and  wife,  evidence  show- 
ing the  husband  signed  the  note  but  not 
the  wife,  whose  name  was  added  after  de- 
livery, is  sufficient  to  bind  the  husband  but 
not  the  wife.  Barmby  v.  Wolfe,  44  Neb.  77 
(62  N.  W.  318). 

228.  (1896.)  In  an  action  against  a  hus- 
band and  wife  on  their  Joint  note,  evidence 
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showing  that  the  husband,  a  practicing 
physician,  treated  the  payee's  wife  in  a 
negligent  manner  and  the  note  in  Issue  was 
given  in  settlement  of  a  controversy  thereof, 
that  all  of  the  property  was  In  the  wife's 
name,  and  that  she  knew  the  husband  must 
have  a  surety  sign  with  him  and  presumed 
she  was  asked  to  sign  as  such  because  the 
property  was  in  her  name,  Is  sufladent  to 
sustain  a  finding  that  she  signed  the  note 
with  reference  to  her  separate  estate.  Spatz 
V.  Martin,  46  Neb.  917  (65  N.  W.  1063). 

229.  (1897.)  Evidence  held  to  show  de- 
livery of  a  mortgage  executed  by  a  wife  to 
secure  her  husband's  debt,  and  a  valid  con- 
sideration therefor.  Linton  v.  Cooper,  68 
Neb.  400  (73  N.  W.  731). 

230.  (1905.)  In  an  action  against  a  mar- 
ried woman,  where  the  proceeding  is  ad- 
versary, her  husband  Is  not  a  competent 
witness  against  her,  uid  a  Judgment  against 
her  In  such  proceeding,  unsupported  hy  com- 
petent evidence  other  than  that  of  the 
husband,  where  the  evidence  of  the  husband 
was  received  over  the  objection  of  the  wife, 
will  be  reversed.  Weckerly  v.  Ta/ylor,  74 
Neb.  772  (105  (N.  W.  254). 

Questions  for  jury. 

231.  (1894.)  Whether  a  contract  of  a 
married  woman  was  made  with  reference  to 
her  sei>arate  property,  trade,  or  business,  or 
upon  the  faith  and  credit  thereof,  and  with 
Intent  on  her  parlt  to  thereby  bind  her 
separate  property.  Is  always  a  questliHi  of 
fact.  Godfrey  v.  Megahan,  36  Neb.  748  (57 
N.  "W.  284). 

232.  (1898.)  Whether  a  contract  of  a 
married  woman  Is  made  In  reference  to  her 
separate  property,  trade  or  business,  or  upon 
the  faith  and  credit  thereof,  and  with  In- 
tent on  her  part  to  thereby  charge  her 
separate  estate,  is  a  question  of  fact.  Orand 
Island  Banking  00.  v.  WriffM,  63  Neb.  574 
174  N.  W.  82). 

Instructions. 

233.  (1890.)  In  action  by  married  woman 
for  conversion  of  her  property  levied  on 
under  execution  against  ben  husband,  heUt 
no  error  in  giving  and  refusing  Instmo 
tions  set  out  In  opinion.  Whitney  v.  Preston, 
29  Neb.  243  (45  N.  W.  619). 

234.  (1905.)  The  plalntltl  pleaded  the 
ratification  by  the  defendant  of  a  settlement 
made  between  himself  and  the  defendant's 
husband,  and  produced  competent  evidence 
tending  to  prove  such  ratification.  The 
court  Instructed  the  jury  to  the  effect  that. 


If  they  found  that  the  defendant  had  rati- 
fied the  settlement,  they  should  find  for  the 
plaintiff,  but  failed  to  sUte  what  acts  on 
the  part  of  the  plaintiff  would  amount  to 

a  ratification,  and  refused  a  proper  instruc- 
tion covering  the  question  asked  by  the 
plaintiff.  Held,  Error.  MorHU  v.  McXeill, 
74  Neb.  291  (104  N.  W.  195). 

Damans. 

235.  (1896.)  Earnings  acquired  by  the 
wife  as  a  laundress  and  seamstress  for 
others  than  her  family  do  not  belong  to  the 
husband,  but  are  the  sole  and  separate 
property  of  the  wife;  and  In  a  suit  by  the 
husband  for  the  loss  of  services  of  bis  wife 
such  earnings  cannot  be  considered  in  esti- 
mating bis  damages.  Riley  v.  Lidtke,  49 
Neb.  139  (68  N.  W.  356). 

Judgment. 

236.  (1877.)  The  common  law  disability 
of  a  married  woman  having  been  removed 
by  section  three  of  the  act  of  June  1,  1871, 
she  no  longer  comes  within  the  protection 
of  subdivision  6  of  section  602  of  the  civil 
code.  Pope  v.  Hooper,  6  Neb.  178. 

Execution. 

237.  (1898.)  A  wife  cannot  object  to  the 
confirmation  of  a  sale  of  realty  on  execu- 
tion on  the  ground  that  the  same  Is  her 
separate  estate  and  the  note  recovered  on 
was  signed  by  her  as  surety  for  her  husband 
without  reference  to  her  separate  estate. 
Such  defense  should  have  been  Interposed 
In  the  suit  on  the  note.  Hoover  v.  Hale,  56 
Neb.  67  (76  N.  W.  467). 

VII.  SEPARATION  AND  SEPARATE 
MAINTENANCE. 

Separation  agreementa 

238.  (1905.)  A  contract  between  hue* 
band  and  wife,  made  after  and  In  conse- 
quence of  severance  of  the  marital  relation 
and  permanent  separation,  and  providing 
for  a  division  of  property,  and  containing 
mutual  releases  of  rights  and  obligations 
relative  thereto,  will  be  reacted  by  the 
courts  as  presumably  fair  and  valid,  and  a 
just  and  equitable  adjustment  of  the  matters 
of  which  it  treats.  But  -  the  courts  will 
scrutinize  such  transactions  closely,  with- 
out too  much  regard  for  formal  rules  of 
pleading  and  procedure,  and  see  to  it  that 
no  unconscionable  advantage  is  taken 
through  fraud  or  intimidation,  or  even  bjr 
reason  of  Ignorance,  passion  or  Improvl* 
dence.  Hiett  v.  Hiett,  74  Neb.  M  (103  N. 
W.  1061). 
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Actions  for  separate  maintoianee. 

239.  (1889.)  The  law  of  the  land  hav- 
ing made  It  the  legal  duty  of  a  husband  to 
support  hU  wife  and  children,  courts  of 
equity  within  this  state  have  the  power.  In 
a  snlt  by  the  wife  for  alimony  and  support, 
to  enforce  the  discharge  of  such  duty, 
without  reference  to  whether  the  action  is 
for  a  divorce  or  not  Earle  v.  Earle,  27  Neb. 
»77  (43  N.  W.  118;  20  Am.  St.  Rep.  667). 

239(1.  (1907.)  In  an  action  by  a  wife 
for  alimony'  and  support  of  her  child, 
against  her  husband  who  deserted  Ms  fam- 
ily and  became  a  non-resident  of  the  state, 
where  the  only  relief  sought  Is  the  appro- 
priation of  real  estate  of  the  husband,  sit- 
uated In  the  state,  residence  of  the  wife  In 
the  county  where  the  property  ol  the  bus- 
bud  is  situated  Is  not  required.  BhoaOes  v. 
Rhoadet,  78  Neb.  495  (111  N.  W.  122). 

2396.  (1907.)  In  an  action  by  a  wife 
for  alimony  and  support  of  her  child,  against 
the  husband,  who  deserted  his  family  and 
became  a  ncm-resident  of  the  state,  Juris- 
diction to  subject  property,  within  the  terri- 
torial Jurisdiction  of  the  court,  to  its 
judgment  may  be  acquired  by  the  service 
of  process  by  publication  and  the  placing  of 
tbe  property  In  the  hands  of  a  receiver. 
Rkoadet  V.  Rhoades,  78  Neb.  495  (111  N. 
W.  122). 

239c  (1907.)  A  wife  may  bring  a  suit 
in  equity  to  secure  support  and  alimony 
without  reference  to  whether  the  action  Is 
tor  divorce  or  not.  Brewer  v.  Brewer,  79 
Neb.  726  (113  N.  W.  161). 

Qronnda. 

240.  (1906.)  It  is  the  duty  of  the  hus- 
band to  provide  for  the  reasonable  support 
and  maintenance  of  hla  wife  during  the 
oontinaance  of  the  marriage  relation;  and. 
Then  the  husband  without  Just  cause  fails 
to  prorlde  for  the  support  and  maintenance 
of  the  wife,  she  may  maintain  an  action 
against  him  for  reasonable  maintenance,  un- 
less by  her  own  act  of  abandonment  of  the 
husband's  domicile,  or  some  other  act  wholly 
Inoooslstent  with  her  duty  as  his  wife,  she 
has  forfeited  her  rl^t  to  such  maintenance. 
Price  V.  Price,  75  Neb.  552  (106  N.  W.  667). 

Proeeea. 

240a.  (1907.)  Service  by  publication  is 
anthorized  by  section  77  of  the  code  in  an 
action  by  a  wife  for  alimony  and  support 
of  her  child  against  the  husband,  who  de* 
aerted  his  family  and  became  a  nonresident 
ot  the  state,  where  the  only  relief  sought 


la  the  appropriation  of  the  real  estate  of 
the  husband,  situated  in  the  county  where 
the  action  is  brought,  to  the  payment  of  the 
amount  that  should  be  allowed  for  such 
alimony  and  support.  Such  an  action  is 
substantially  one  in  rem,  and  the  court  lias 
Jurisdiction.  uiMin  the  completion  of  the 
service  by  publication,  to  decree  the  relief 
sought.  Rhoadea  v.  Rhoadea,  78  Neb.  495 
(111  N.  W.  122). 

— —  Pleading. 

241.  (1894.)  Where  a  husband  leaves 
his  wife  and  children  In  Wisconsin  and 
comes  to  this  state,  where  he  obtains  a  di- 
vorce on  the  ground  of  desertion,  service 
is  had  by  publication  and  the  wife  had  no 
knowledge  of  the  proceedings,  and  two  years 
after  brings  a  suit  for  alimony,  such  suit 
is  a  separate  and  independent  action  for 
support  based  on  the  legal  obligation  of  the 
husband  to  support  his  family,  and  the  wife 
need  not  allege  that  she  la  destitute  or  in 
actual  need  of  support  Cochran  v.  Cochran, 

42  Neb.  612  (60  N.  W.  942). 

 ^Evidence. 

242.  (1906.)  To  defeat  a  wife's  claim 
for  support  and  maintenance  on  the  ground 
of  voluntary  abandonment  of  the  husband's 
domicile,  the  fact  of  such  abandonment 
must  be  established  by  cogent  proof.  Price 
V.  Price,  75  Neb.  562  (106  N.  W.  657). 

243.  (1906.)  The  law  presumes  that  a 
man  does  not  Intend  to  abandon  his  family. 
In  the  absence  of  cogent  proof  to  the  con- 
trary. Price  V.  Price,  76  Neb.  652  (106  N. 
W.  657). 

 -Award. 

244.  (1905.)  In  an  action  by  a  wife, 
not  for  a  divorce  of  either  description  auth- 
orized hy  the  statute,  but  simply  to  compel 
the  husband  to  provide  her  an  adequate  sup- 
port and  maintenance,  It  is  error  to  render 
a  Judgment  in  her  favor  tor  a  single  sum 
in  gross  and  award  execution  therefor. 
Chapman  v.  Chapman^  74  Neb.  388  (104  N. 
W.  880  [overruling  McOechie  v.  McQechie, 

43  Neb.  623]). 

Vn.  ABANDOmiENT. 

Nature  and  elements  of  offense. 

244a.  (1907.)  In  order  to  warrant  a 
conviction  under  section  212a  of  our  crim- 
inal code,  both  the  "abandonment"  and 
"failure  to  support"  must  occur  since  the 
taking  effect  of  the  statute.  State  P.  Hoon, 
78  Neb.  618  (111  N.  W.  462). 
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Iiifonnati<m. 

245.  (1904.)  In  order  to  charge  the 
crime  ot  wife  desertion  under  the  provisions 
of  section  212a  of  the  criminal  code  the 
Information  must  clearly  state  that  both 
the  abandonment  and  the  defendant's  neg- 
lect or  refusal  to  maintain  or  provide  for 
his  wife  were  without  good  cause.  CutJi- 
bertson  v.  State,  72  Neb.  727  (101  N.  W. 
1031). 

246.  (1905.)  An  Information  charging 
desertion  of  wife  and  child,  based  on  the 
provisions  of  section  212a  of  the  criminal 
code,  la  not  bad  for  duplicity,  and  a  motion 
to  require  the  state  to  elect  on  which  charge 
It  will  prosecute  will  not  lie.  Ooddard  v. 
State,  73  Neb.  739  (103  N.  W.  443). 

247.  (1905.)  An  information  which  tftlls 
to  state  that  the  accused  has  wilfully  and 
without  good  cause  neglected  and  refused  to 
maintain  or  provide  for  his  wife  is  not  suf- 
ficient to  charge  the  crime  of  wife  deser- 
lion.  aoddard  v.  State,  73  Neb.  739  (103 
N.  W.  443). 

Venue. 

248.  (1904.)  The  prosecution  for  wife 
desertion  must  take  place  In  the  county 
where  the  parties  resided  at  the  time  ot 
their  separation,  and  where  the  wife  was 

itill  residing  when  the  unlawful  neglect  or 
refusal  of  the  husband  to  maintain  and 
provide  for  her  occurred,  although  the 
flrst  act  of  separation  toolc  place  while  the 
parties  were  temporarily  in  another  county. 
Cuthbertton  v.  State,  72  Neb.  727  (101  N. 
W.  1031). 

dmlBslblllty  of  evidence. 

249.  (1904.)  In  a  prosecution  for  wife 
desertion,  the  prosecution  should  not  be 
rennitted  to  prove  acts  tending  to  show 
improper  fomillarity  between  the  accused 
and  a  woman  other  than  his  wife,  where 
such  acts  occurred  before  the  alleged  de- 
sertion took  place,  and  appear  to  be  In  no 
way  connected  therewith.  Cuthbertson  v. 
State,  72  Neb.  727  (101  N.  W.  1031). 

Degree  of  proof. 

260.  (1905.)  On  the  trial  of  a  charge  ot 
wife  desertion,  the  state,  as  in  all  other 
criminal  cases,  is  required  to  prove  every 
element  of  the  crime  beyond  a  reasonable 
doubt,  aoddard  v.  State,  73  Neb.  739  (103, 
N.  W.  443). 

Weight  and  mffieimoy  ot  •▼ldene& 

251.  (1904.)  In  a  prosecution  for  wife 
desertion  where  the  evidence  on  the  ques- 


tion of  the  neglect  or  refusal  of  the  hus- 
band to  maintain  or  provide  for  his  wife 
is  conflicting,  this  court  should  not  pass 
on  its  sufficiency,  but  will  leave  that  matter 
tor  the  determination  of  the  jury.  Cuth- 
bertson V.  State,  72  Neb.  727  (101  N. 
W.  1081). 

252.  (1905.)  In  order  to  sustain  a  con- 
viction, the  state  must  prove  that  the  ac- 
cused is  possessed  of  money,  property  or 
other  means  available  tor  the  support  of 
his  wife,  or,  it  he  Is  wlthout'such  means, 
that  he  has  at  least  some  earning  capacity, 
and  his  refusal,  without  good  cause,  to  main- 
tain or  provide  for  her.  Goddard  v.  State, 
73  Neb.  739  (103  N.  W.  443). 

IZ.  EMTICING  AND  AXIENATZNO. 
Kght  of  action. 

263.  (1895.)  A  person  who  causes  a 
husband  to  abandon  his  wife  is  liable  to 
the  latter  in  an  action  for  damages.  Hodg- 
kinaon  v.  Eodgkimon,  43  Neb.  269  (61  N. 
W.677;  47  Am.  St  Rep.  789;  27  L.R.A.  120). 
Defenses. 

254.  (1902.)  In  an  action  by  a  wife 
against  her  father-in-law,  for  alienating  the 
atfections  of  her  husband  and  causing  him 
to  abandon  her.  parental  advice,  honestly 
given  without  malice,  and  with  tiie  Inten- 
tion of  benefiting  the  son,  la  a  defense;  but 
where  such  advice  is  not  pleaded  nor  proven 
at  the  trial,  the  court  did  not  err  in  refus- 
ing to  give  Instructions  based  on  that 
theory.  Bath  v.  Rath,  2  Unot.  600  (89  N. 
W.  612). 

255.  (1904.)  In  a  suit  tor  damages  for 
alienation  of  affections.  It  is  a  good  defense, 
on  the  part  of  the  guardian,  that  he  advised 
the  ward  from  honest  motives  In  a  sincere 
belief  that  the  advice  given  was  for  the 
moral  and  social  good  ot  the  ward,  to 
abandon  the  wife.  TrumbuU  v.-  Trumbull. 
71  Neb.  186  (98  N.  W.  683). 

256.  (1904.)  There  is  a  well  defined 
distinction  between  the  privileges  accorded 
to  parents  and  guardians  in  their  communi- 
cations with  children  and  wards,  with 
reference  to  their  domestic  relations,  and 
that  which  exists  between  strangers. 
Trumbull  v.  TnmiuU^  71  Neb.  186  (98 
N.  W.  683). 

Pleading. 

257.  (1903.)  A  petlUon  which  charges 
that  the  defendant  "wrongfully,  wickedly 
and  unlawfully  sought  and  courted  the 
society  ot  plaintiff's  husband."  sufficiently 
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ditrges  Uiat  It  wu  inalleloosly  done. 
Sidtler  ff.  Mannix.  68  Neb.  21  (93  N.  W. 
1018). 

Fremmptloiui  and  burden  of  proof. 

!58.  (1904.)  Where  advice  is  given  by 
I  guardian,  which  leads  to  a  separation  by 
Uie  ward  from  husband  or  wife,  the  pre- 
somption  Is  that  the  advice  was  given  in 
sood  faitli;  but  where  socfa  advice  is 
glTen  by  a  stranger,  tlie  presumption  la 
otherwise.  Trumbull  v.  Trumbull,  71  Neb. 
186  (98  N.  W.  683). 

AdmiscibiUty  of  erldenoe. 

259.  ri903.)  A  judgment  granting  a  di> 
Torce  to  a  husband  for  extreme  cruelty,  is 
not  admissible  against  the  wife  in  an  ac- 
tloQ  by  her  against  a  third  person  for 
lUenatlDg  her  husband's  affections.  Btickler 
V.  ¥mnte,  68  Neb.  81  (93  N.  W.  1018). 

2S0.  (1906.)  In  an  action  by  a  wife  for 
tbe  alieuatlon  of  the  affections  of  her  hus- 
band, evidence  of  the  earning  capacity  and 
the  financial  condition  of  the  husband  Is 
idmlsslble  as  affecting  the  quantum  of  dam- 
iges.  If  ai^,  that  the  wife  may  recover  for 
the  loss  of  her  husband's  support.  Harvey 
V.  Horrey,  75  Neb.  657  (106  N.  W.  660). 

Dunsges. 

261.  (1903.)  In  an  action  by  a  husband 
against  his  father-in-law  tor  alienating  the 
affections  and  enticing  away  the  wife  of 
the  former,  such  damages  only  are  recover- 
able as  are  the  natural  and  probable  con- 
seqnenn  of  the  act  complained  of,  or  are 
dee  to  the  negligence  or  wrongful  conduct  of 
the  defendant  connected  therewith,  and  the 
death  of  the  wife  from  an  abortion  per* 
fonned  after  the  separation,  without  the 
connivance  of  defendant,  cannot  be  consid- 
ered in  aggravation  of  damages.  Lane  v. 
Spesce.  70  Neb.  204  (97  N.  W.  299). 

262.  (1906.)  In  an  action  against  a 
husband's  father,  mother,  and  brother,  for 
alienation  of  tbe  affections  of  the  husband, 
a  verdict  for  $3,000  Is  not  excessive,  flar- 
rey  v.  Barvey,  75  Neb.  557  (106  N.  W.  660). 

Instmctioiis. 

263.  (1902.)  In  an  action  by  a  wife 
against  one,  for  alienating  the  affections  of 
her  hnsband,  causing  him  to  abandon  her, 
an  iBstructlon  which  Informs  the  Jury  "That 
if  the  conduct  of  the  defendant  was  the 
controlling  cause  which  induced  her  hus- 
band to  leave  her,  and  that  without  such 
oonduct  her  husband  would  not  have 
abandoned  her,  then  she  would  be  entitled 


to  recover,  although  there  might  have  been 
other  causes  contributing  to  the  same  re- 
sult," Is  a  fairly  correct  statement  of  the 
law.  There  was  no  error  In  giving  such  an 
Instruction.  Rath  v.  Rath,  2  Unof.  600  (89 
N.  W.  612). 

264.  (1904.)  In  an  action  by  a  wife, 
against  her  husband's  guardian,  for  dam 
ages  for  Inducing  the  husband  to  abandon 
plaintiff,  an  instruction  that  want  of 
knowledge  of  the  existence  of  the  marriage 
relation  of  plaintiff  to  the  ward  is  no  de- 
fense, 18  erroneous.  Trumbull  v.  Trumbull, 
71  Neb.  186  (98  N.  W.  683). 

Z.  OBIHINAL  C0NVBB8ATI0H. 

Bight  of  action. 

265.  (1897.)  Oohabltatlon  by  the  hus- 
band with  the  wife  after  knowledge  of  her 
Infidelity  will  not  defeat  an  action  against 
her  seducer  for  damages.  Smith  v.  Meyera, 
62  Neb.  70  (71  N.  W.  1006). 

Compromise  and  settlement. 

266.  (1898.)  Tbere  exist  In  actions  tor 
criminal  conversation  the  same  rights  to 
compromise  and  the  same  prlvliege  with 
regard  to  otters  to  compromise  as  exist  in 
other  actions.  Smith  v.  Meyers,  64  Neb.  1 
(74  N.  W.  277). 

Pleading. 

267.  (1897.)  A  petition  in  an  action  tor 
damans  Cor  the  criminal  conversation  with 
plalntltrs  wife,  averring  that  on  a  certain 
day  and  at  divers  other  days  between  that 
and  the  commencement  of  the  action  de- 
fendant wrongfully,  wickedly,  and  unjustly 
debauched  and  criminally  knew  plaintiff's 
wife,  sufflctently  states  a  cause  of  action. 
Smith  V.  Meyers,  62  Neb.  70  (71  N.W.1006). 

 Issues  and  proof. 

268.  (1897.)  In  an  action  for  damages 
for  criminal  Intercourse  with  plaintiff's 
wife,  the  petition  may  lay  the  time  of  the 
alleged  wrongful  act  with  a  continwmAo, 
and  the  evidence  may  be  directed  to  any 
time  within  that  covered  by  the  petition, 
and  within  the  period  of  the  statute  of  Ilml- 
tatlms.  Smith  v.  Meyers,  52  Neb.  70  (71 
N.  W.  1006). 

Admissibility  of  evidence. 

269.  (1897.)  In  a  suit  for  criminal  con- 
versation the  wife  of  plaintiff  Is  a  comi>etent 
witness  In  bis  behalf.  Smith  v.  Meyers,  52 
Neb.  70  (71  N.  W.  1006). 

Weight  and  suffldeney  of  eridenca 

270.  (1897.)  Adultery  may,  like  any 
other  fact,  be  established  by  circumstantial 
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evidence.  Smith  v.  Ueyers,  52  Neb.  70  (71 
N.  W.  1006). 

Damages. 

271.  (1897.)  In  an  action  for  criminal 
conversation  plalntitf  may  recover,  aside 
from  the  loss  of  services  of  his  wife,  for 
mental  anguish,  mortiflcatlon,  injured  feel- 
ings, and  disgrace  in  consequence  of  the 
acts  of  the  defendant.  Smith  v.  Meyers,  52 
Neb.  70  (71  N.  W.  1006). 

272.  (1897.)  Verdict  for  plaintiff  for 
13.000,  In  an  action  for  criminal  conversa- 
tion, held  not  excessive.  Smith  v.  Sfeyerg, 
52  Neb.  70  (71  N.  W.  1006). 

Inatmctions. 

273.  (1898.)  In  an  action  for  damages 
sustained  by  the  wrongful  seduction  of 
plaintiff's  wife,  plaintiff  la  entitled  to  have 
the  evidence  considered  by  the  jury  unin- 
fluenced by  considerations  of  sympathy  or 
public  policy,  and  an  Instruction  that  these 
considerations  may  be  properly  taken  into 
account  in  weighing  the  evidence  is  preju- 
dtciously  erroneous.  Robertson  v.  Brown, 
56  Neb.  390  (76  N.  W.  891). 

HYDRANTS. 
Rentals,  gee  ifuntcipal  Corftorations,  S  252. 

HYPOTHETICAL  QUESTIONS. 

In  civil  actions,  see  Evidence,  §§  605-615. 
In   criminal   cases,   see   Oriminal  Law, 
{«  348.  349. 

ICE. 

Right  to,  as  between  riparian  owner  and 
mill  company,  see  Water  and  Watercouraea, 
11 259,  260. 


=AIENTS.  { 1 

Injunction  to  prevent  brealilng  up  of  Ice, 
see  Water  and  Watercourgea,  f  261. 

On  sidewalks  of  city,  see  Municipal  Cor- 
porationa,  H  766-769. 

IDEM  SONANS. 
See  Namea. 

lONORANCE. 

Defense  against  contract,  see  Contracta, 
SS  69,  70. 

ILLEGAL  CONTRACTS. 
See  Contracta,  I,  F. 
Gambling  contracts,  see  Ooming. 

Contracts  in  restraint  of  trade,  see 
Monflpoltes. 

Sale  of  goods,  see  Salea,  fif  64-66. 

ILLEGAL  SALES. 
See  Frauds,  Statute  of;  Fraudulent  Con- 
vej/anoea. 

Sale  of  liquor,  see  Intoa^ting  ZAquora. 

ILLEGITIMATE  CHILDREN. 

See  Baatarda. 

ILL  FAME. 

See  Disorderly  Houses. 

IMPEACHMENT. 
Of  prior  testimony  of  deceased  witness, 

see  Evidence,  S  639. 

Of  public  officer,  see  O^^Icerf,  SS  67-76. 
Of  witnwses.  see  Witneaaea,  11293-378. 
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By  Ufe  tenant,  S  1. 
Allowance -to  ousted  occupant, 
 Proceedings,  SS  17-85. 

CbosS'Refekences. 
•    Improvement  by  tenant,  see  Landlord  and 
Tenant. 

Interest  to  Joint  tenant  for,  see  Tenant 
in  Common,  SS  16,  17. 

Of  highways,  damages  from,  see  Bigh- 
ways,  SS  162-164. 

Rights  as  between  mortgagor  and  mort- 
gagee, see  Mortgages,  SS  238,  i:39. 

On  school  lands,  see  Public  Lands, 
SS  103, 104. 
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SS  2-16. 

Allowance  for,  see  Quieting  Title,  SS  87.38. 
Township  bonds  In  aid  of.  see  Towna, 
SS  27-31. 

Rights  and  liability  as  between  vendor 
and  purchaser,  see  Vendor  and  Purchaser 
Sa  183-186. 

By  life  tuiant. 

1.  (1901.)  Ordinarily,  a  life  tenant  who 
makes  betterments  upon  the  estate  is  not 
entitled  to  be  reimbursed  for  the  same  by 
the  reversioners  or  out  of  the  reveraion. 
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but  Id  case  he  should  be  so  entitled,  his 
rigbt  will  not  pass  by  his  will  purporting 
to  derlse  the  lands  in  fee,  and  the  "Occupy- 
ing Claimants'  Act"  will  not,  In  such  case, 
be  available  to  the  devisee  with  respect  to 
betterments  made  before  the  tennlnatlon  of 
the  life  estate.  Bchimpf  v.  Rhodewald,  62 
Neb.  105  (S6  N.  W.  908). 

Allowance  to  otwted  oecnpant. 

2.  (1882.)  Where  the  occupying  claim- 
ant is  a  vendee  of  the  land  under  a  contract 
providing  for  a  forfeiture  of  all  his  Im- 
provements In  case  of .  non-performance  on 
bis  part,  he  Is  not.  In  case  of  eviction  at 
tbe  suit  of  the  Tender,  entitled  to  the  hene- 
titB  of  the  act  for  the  relief  of  occupying 
flaimants.  Vance  v.  Burlington  tfi  1£.  B.  R. 
€0..  12  Neb.  286  (11  N.  W.  334). 

3.  (1882.)  Occupylns  claimants*  act  did 
not  repeal  right  to  recover  In  an  action  for 
the  recovery  of  real  property.  Harrall  v. 
Gray,  12  Neb.  543  (11  N.  W.  851). 

4.  (1889.)  In  an  action  of  ejectment, 
where  there  Is  proof  tending  to  show  that 
the  defendants  were  tn  possession  under  an 
execution  sale  made  several  years  before  the 
bringing  of  the  suit,  and  that  they  had  made 
certain  improvements  on  the  real  estate, 
paid  taxes  thereon,  etc.,  held,  that  before 
a  writ  of  restitution  will  be  Issued,  the 
plalntlfb  below  must  pay  the  value  of  such 
Improvements  and  the  amount  paid  tor 
taxes  with  interest  thereon.  Dworak  v.  More, 
25  Neb.  735  (41  N.  W.  777). 

5.  (1889.)  Occupying  claimants  of  land 
who  have  made  lasting  and  valuable  im- 
provements thereon,  but  have  afterwards 
been  evicted,  are  entitled  to  ctnnpenaation 
for  such  Improvements  In  all  cases  where 
they,  or  the  persons  under  whom  they  claim 
title,  derived  the  same  from  lawful  public 
authority.  Page  v.  Davi$,  26  Neb.  670  (42 
N.  W.  875). 

6.  (18d2.)  Wbere  an  occupant  of  real 
^te  is  allowed  for  valuable  and  lasting  Im* 

provements.  the  measure  of  his  recovery  Is 
the  amount  such  Improvements  add  to  the 
value  of  the  premises.  Evidence  of  cost  of 
Improvements,  Irrespective  of  their  effect 
upon  the  value  of  the  land,  is  inadmissible. 
FktcJier  V.  Brown,  3S  Neb.  660  (53  N.  W. 
577);  (1895)  Lothrop  v.  Mtchaelaon,  44  Neb. 
633  (63  N.  W.  28). 

7.  (1892.)  One  who  goes  Into  possession 
of  property  under  a  title  bond,  with  an 
agreement  by  the  maker  who  holds  under  a 
void  tax  certificate,  must  show  affirmatively 


that  Improvements  made  by  him  were  ao 
done  In  good  faith,  relying  upon  such  title 
bond  to  acquire  a  title  to  the  premises,  be- 
fore he  can  recover,  upon  eviction,  for  such 
improvements,  as  an  occupying  claimant. 
Carter  v.  Brown,  35  Neh.  670  (63  N.  W.  580). 

8.  (1898.)  In  an  action  to  quiet  title,  to 
obtain  posessslon  of  realty,  and  to  recover 
rents,  a  decree  for  plaintiff  was  held  proper 
though  the  land  was  charged  with  the  fair 
value  of  defendant's  Improvements,  some  of 
which  were  made  after  commencement  of 
the  suit.  Thompaon  v.  Thompson,  53  Neb. 
490  (73  N.  W.  943). 

9.  (1899.)  Where  appraisement  has  been 
made  under  tbe  occupying  claimants'  act. 
the  unauccesBfnl  occupant  cannot  be  ousted 
of  possession  of  the  premises  until  the  suc- 
cessful owner  has  elected  to  pay,  and  has 
paid,  the  appraised  value  of  the  improve- 
ments or  elected  to  accept  the  value  of  the 
land,  and  the  occupant  has  refused  to  pay 
the  same.  Troxell  v.  Stevens,  57  Neb.  329 
(77  N.  W.  781). 

10.  (1899.)  An  occnpylDg  claimant  mav 
not  have  the  land  and  Improvements  sold  t' 
pay  the  parties  the  value  of  their  respective 
Interests — at  least  not  until  a  time  has  been 
fixed  by  the  court  within  which  the  success- 
ful owner  may  elect  whether  he  will  accept 
the  value  of  the  land  without  the  improve- 
ments, or  pay  the  value  of  the  improvements, 
and  be  has  refused  to  make  such  election. 
Troxell  V.  Stevens.  67  Neb.  329  (77  N.  W. 
781). 

11.  (1899.)  A  decree  canceling  a  deed 
under  which  a  grantee  asserted  title,  the 
appointment  of  appraisers  under  the  act  for 
the  relief  of  occupying  claimants  (Cpmp. 
Stats.,  ch.  63)  to  assess  the  value  of  the 
lasting  improvements  of  the  grantee,  and 
the  confirmation  of  the  report  of  the  ap- 
praisers by  the  court,  alone  do  not  amount 
to  an  eviction  where  the  owner  of  the  par- 
amount title  has  neither  elected  to  accept 
the  valne  of  the  land  nor  to  pay  the  occu- 
pant the  value  of  his  improvements,  and  the 
physical  possession  of  the  latter  has  not 
been  disturbed.  Troxeli  v.  Stevens,  67  Neb. 
329  (77  N.  W.  781). 

12.  (1899.)  Defendant  cannot  avail  him- 
self of  the  provisions  of  tbe  occupying  claim- 
ants' act  (Comp.  Stats.,  ch.  63),  where  all 
his  interests  In  the  improvements  have  been 
divested  by  judicial  sale  prior  to  the  re- 
quest for  a  jury  to  assess  the  value  of  the 
Improvements.  La  Bonty  v.  Lundgren,  58 
Neb.  648  (79  N.  W.  551). 
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13.  (1899.)  In  proceedings  under  the 
occupying  claimants'  act  the  Buccesi^l 
claimant  may  recover  rents  and  profits  sub- 
sequent to  the  commencement  of  ejectment 
suit,  but  not  those  which  accrued  prior  to 
that  time.  La  Bontjf  v.  Lundgren,  S8  Neb. 
64S  (79  N.  W.  551). 

14.  (1904.)  Where  an  occupying  claim- 
ant la  allowed  for  valuable  and  lasting  Im- 
provements made  while  In  possession,  the 
measure  of  his  recovery  is  the  amount  the 
real  estate  increased  In  value  by  reason  of 
such  Improvements,  and  not  the  cost  of 
making  the  same.  Oombert  v.  Lyon,  72  Neb. 
319  (100  N.  W.  414). 

15.  (1907.)  The  so-called  "Occupying 
Claimants'  Act"  (laws  1883,  ch.  59),  afford- 
ing protection  to  persons  not  In  the  pos- 
aession  of  dispute^  lands  who  have  paid 
taxes  and  made  lasting  improvements 
thereon  in  good  faith,  claiming  title  to  the 
same,  and  having  an  apparent  title  thereto 
derived  connectedly  by  the  public  records 
from  the  United  States  or  this  state.  Is  valid, 
aud  Is  applicable  to  lands  of  which  adverse 
claimants  had  actual  title  at  the  time  of 
Its  enactment.  FUmagan  v.  Mathiaen,  78 
Neb.  412  (110  N.  W.  1012). 

16.  (1907.)  The  right  under  the  "Oc- 
cupying Claimants'  Act"  (laws  1883,  ch.  59) 
tti  compensation  for  lasting  improvements  Is 
not  affected  by  the  fact  that  such  Improve- 
ments were  mAde  in  supposed  compliance 
with  a  municipal  regulation  which  was  void. 
Flanagan  v.  MathUen,  78  Neb.  412  (110  N. 
W.  1012). 

^——Proceedings. 

17.  (1881.)  To  proceed  regularly  under 
the  "act  for  the  relief  of  occupying  claim- 
ants,"  no  step  should  be  taken  until  final 
Judgment  In  the  action  against  such  claim- 
ant has  been  entered.  Buchanan  v.  Donejf, 
11  Neb.  373  (9  N.  W.  546). 

lit.  (1882.)  The  fourth  section  of  the 
occupying  claimants'  act  does  not  repeal  the 
law  authorizing  recovery  for  rents  and  prof- 
its in  an  action  for  the  recovery  of  real 
property.  If,  in  the  ejectment  trial,  a  re- 
covery is  had  for  rents  and  profits  up  to  the 
time  of  trial,  the  Jury  selected  to  appraise 
the  Improvements  should  not  Include  in  its 
estimate  rents  and  profits  for  the  period 
after  the  action  commenced.  Harral  v. 
Gray,  12  Neb.  543  (11  N.  W.  851). 

19.   (1886.)   Where  one  In  possession  has 


been  ejected  from  real  estate  and,  after  af- 
flrmatloa  of  the  Judgment  on  appeal,  a  re- 
quest for  Jury  to  assess  the  value  of  lasting 

Improvements  filed  In  the  district  court  at 
the  first  term  thereafter  Is  In  time,  and  the 
district  court  should  order  such  Jury  im- 
paneled. Burlington  A  M.  R.  R.  Co.  v.  Deb- 
son,  17  Neb.  456  (23  N.  W.  611). 

20.  (1885.)  Whether  In  case  of  the  as- 
sessment of  the  value  of  Improvements  un- 
der section  5  of  the  act  of  1883,  the  remedy 
la  exclusive  and  the  failure  to  object  to  the 
verdict  of  the  appndsers  within  the  time 
fixed  by  said  section  Is  a  waiver  of  the  rlKht, 
Qttwre.  Burlington  d  U.  R.  R.  Co.  v.  Dohson, 
17  Neb.  450  (23  N.  W.  353). 

21.  (1889.)  While  the  intention  of  the 
law  le  that  compensation  shall  be  made  for 
Improvements  before  a  "writ  of  restitution 
will  be  Issued,  yet  where  the  application 
was  properly  filed,  and  an  amended  applica- 
tion made  within  six  months  afterwards.  It 
will  not  debar  a  party  from  recovering. 
Page  v.  Davis,  26  Neb.  670  (42  N.  W.  S75). 

22.  (1895.)  Objections  to  appraisers'  re- 
port made  under  the  occupying  claimants' 
act  (Oomp.  Stats.,  ch.  63)  should  be  filed 
on  or  before  the  second  day  of  the  term  of 
the  district  court  next  after  the  filing  of 
the  appraisement,  where  such  report  Is 
made  and  filed  in  vacation.  Lot\rop  v. 
Michaelson,  44  Neb.  633  (63  N.  W.  28). 

23.  (1896.)  The  court  may  permit  ob- 
jections against  the  appraiser's  report,  to  be 
filed  out  of  time,  but  it  ts  not  reversible 

error  to  refuse  bo  to  do,  where  no  abuse  of 
discretion  is  shown.  Lothrop  v.  Michwlaon, 
44  Neb.  633  (63  N.  W.  28). 

24.  (1896.)  The  appraisers  wpoluted 
under  the  occupying  claimant  law  are  re- 
quired to  make  tfaeir  appraisement  from  a 
view  of  the  premises.   They  have  no  author- 

to  take  the  testimony  of  witnesses. 
Lothrop  V.  MichaeUon,  44  Neb.  633  (63  N. 
W.  28). 

25.  (1907.)  The  owner  of  the  real  title 
to  lands  upon  which  Improvements  have 
been  made,  for  which  a  claimant  Is  entitled 
to  relmpbursement  In  a  proceeding  under 
the  statute,  cannot  be  compelled  to  convey 
the  same  to  such  claimant  upon  being  paid 
or  tendered  the  value  thereof  as  appraised 
in  such  proceeding.  F^nagan  v.  Mathiten, 
78  Neb.  412  (110  N.  W.  1012). 
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INCEST. 

ANALYSIS. 
VatDT*  and  elements  of  oilenM,  H  1-3. 
Persona  lUblejH4,  6. 
^dictment  or  infonnstlon,  H  0, 7. 
Separate  ludietmant  of  parties  to  oltanse,  {  & 
Issoes,  proof  and  Tatianca^  1 9. 
AdmlnlbUity  of  evidence,  SS  10, 11. 
Weight  and  sofflclency  of  evidence,  M  18-1^ 
Iziatractioni,  %  15. 


CBOSS-RxraBENCES. 

Se^  Bilaa,  AduUery;  Fomioation;  Seduo- 
Hon;  Sape. 

Competency  of  sponse  to  testify  acalnst 
the  otber,  eee  Witnetws,  1 166. 

Nituie  and  elements  <tf  ofloisflL 

1.  (1S86.)  If  it  is  Bbown  that  the  father 
and  daaghter  lived  together  In  the  same 
family  and  house,  and  that  he  for  any  coq- 
slderable  length  of  time,  and  as  a  custom, 
rudely  and  licentiously  bad  sexual  Inter- 
eonrse  with  her  In  her  room  in  the  house, 
for  that  pnrpoee  asserting  his  authority  as 
her  parent,  it  will  be  snfflcient  to  sustain 
a  coDTlcUon,  under  section  204  of  the  crlm- 
loal  code.  State  v.  Lawrence,  19  Neb.  307 
(27  N.  W.  126). 

1  (1886.)  The  «ord  "cohabit."  as  used- 
ht  sectltm  204  of  the  criminal  code,  does 
not  mean  to  -llTe  together  as  husband  and 

wire.  State  v.  Lawrence,  19  Neb.  307  (27 
N.  W.  126). 

3.  (1906.)  Section  204  of  the  criminal 
eode,  which  declares  that  a  father  who  shiUI 
mdely  and  licentiously  cohabit  with  bis  own 
daughter,  shall  be  guilty  -  of  Incest,  and 
which  provides  a  punishment  therefor,  is 
valid  and  is  Bufflcient  In  form  and  substance 
to  create  the  offense  therein  described. 
Coriton  v.  State,  77  Neb.  416  (109  N.  W. 
7(4). 

Persons  liaUe. 

4.  (1902.)    An  instruction  Informing  the 

fuiT  that  the  prosecutrix,  who  had,  under 
physical  and  moral  coercion,  maintained  In- 
cestous relations  with  defendant,  was  not 
an  accomplice,  held  to  state  a  sound  •and 
relevant  proposition.  jSchicorte  v.  State,  66 
Neb.  196  (91  N.  W.  190). 

5.  (1907.)  A  girl  less  than  16  years  of 
age,  who,  under  physical  and  moral  coer- 
dOD,  has  maintained  Incestuous  relations 


with  her  father.  Is  not  an  accomplice  in 
crime.  Bridget  v.  8t<ae,  80  Neb.  91  (113  N. 
W.  1048). 

Indictment  or  information. 

6.  (1886.)  On  an  Indictment  for  incest 
containing  two  counts,  one  diarging  the 
crime  to  have  beeen  committed  In  April, 
1882,  the  other  charging  It  as  occurring  In 
April,  1884,  and  on  divers  other  days  be- 
tween the  two  dates.  It  Is  not  error  to  re- 
quire the  state  to  elect  upon  wbicb  count 
it  will  proceed.  State  v.  Lawrence,  19  Neb. 
307  (27  N,  W.  126). 

7.  '  (1896.)  It  will  not  be  presumed  that 
the  Indorsement  on  the  information  of  the 
words  "rape  and  incest"  In  connection  with 
the  word  "Information,"  was  prejudicial  to 
the  accused  when  such  words  aptly  sum- 
marized the  facts  stated  within  the  infor- 
mation and  the  attention  of  the  trial  court 
had  been  in  no  way  directed  to  tbe  words 
complained  of.  Fager  v.  State,  49  Neb. 
439  (68  N.  W.  611). 

Separate  indictment  of  parties  to  offense. 

8.  (1887.)  Under  section  203  of  tbe 
criminal  code,  one  of  the  parties  to  an  In- 
cestuous intercourse  may  be  indicted  alone. 
Yeoman  v.  State,  21  Neb.  171  (31  N.  W.  669). 

Issues,  proof  and  variance. 

9.  (1887.)  An  instruction  that  It  was 
not  necessary  that  the  offense  be  proven  to 
have  been  committed  on  the  date  alleged  In 
the  Indictment,  but  that  It  would  be  sufli- 
clent  if  proven  to  have  been  committed 
within  three  years  prior  to  the  finding  of 
the  Indictment,  is  correct.  Yeoman  v.  State, 
21  Neb.  171  (31  N.  W.  669). 

Adnlsslblllty  of  erldenee. 

10.  (1887.)    On  a  trial  of  a  defendant 

charged  with  incest  with  his  niece,  the 
woman  was  not  examined  as  a  witness  by 
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the  state,  but  the  defendant  examined  her 
as  a  witness  In  his  behalf.  On  being  asked 
if  defendant  had  ever  had  sexual  intercourse 
with  her,  she  ansvered  he  had  not.  On 
the  cross-examination  counsel  for  the  prose- 
cution presented  her  with  the  affidavit  which 
she  had  made,  by  wblch  proceedings  in 
bastardy  had  been  instituted;  and  in  an- 
swer to  his  question  she  stated  that  she  had 
signed  the  affidavit.  On  reexamination  she 
was  asked  If  the  Blgnlng  of  the  affidavit 
was  voluntary  on  her  part.  The  question 
was  objected  to,  and  the  objection  sustained. 
Held,  Error.  Yeoman  v.  State,  21  Neb.  171 
(31  N.  W.  669). 

11.  (1891.)  A  wife  may  testify  against 
her  husliand  In  &  prosecution  for  Incest. 
Owens  V.  State,  32  Neb.  167  (49  N.  W.  226). 

Weight  and  snfficiency  of  erldenee. 

12.  (1887.)  Wliere  In  a  prosecution  for 
incest  it  was  proven  that  the  person  with 
whom  the  incestuous  Intercourse  was  al- 
leged to  have  been  had  was  of  the  age  of 
sixteen  years;  that  she  resided  at  home 
with  her  parents;  that  the  accused  also  re- 
sided with  the  family;  that  they  were  often 
together  alone;  that  she  bad  no  suitor  and 
kept  company  with  no  other  person;  that 
the  relation  of  uncle  and  niece  existed  be- 
tween them;  that  she  became  pregnant,  and 
when  her  pregnancy  was  discovered  the 
accused  confessed  the  paternity  of  the  child 
which  was  afterwards  bom,  admitted  the 
Intercourse,  and  settled  the  claims  of  the 
mother  in  satisfaction  of  proceedings  In 
bastardy,  and  tried  to  Induce  a  physician 
to  procure  an  abortion,  the  corpus  delicti 
was  sufficiently  proved  to  require  the  snb- 


SlS 

mission  of  the  case  to  the  trial  Jury.  Yeo- 
man V.  State.  21  Neb.  171  (31  N.  W.  669). 

13.  (1891.)  Evidence  In  prosecution  for 
Incest  reviewed,  held  Insufficient  to  sustain 
the  verdict.  Oweng  v.  State,  32  Neb.  167 
(49  N.  W.  226). 

14.  (1907.)  Evidence  contained  In  the 
bin  of  exceptions  found  sufficient  to  sustain 
the  verdict.  BrtdgeM  v.  State,  80  Neb.  91 
(113  N.  W.  1048). 

Instructions. 

16.  (1907.)  Where,  in  a  prosecution  of 
one  charged  with  the  crime  of  incest,  the 
court  Instructs  the  Jury  that  they  should 
not  convict  the  defendant  on  the  uncorrob- 
orated evidence  of  the  prosecutrix,  it  is 
proper  to  conclude  the  Instruction  with  the 
words:  "This  does  not  necessarily  mean 
that  It  must  be  corroborated  by  an  eye-wit- 
ness to  the  particular  act  of  Intercourse, 
but  It  is  necessary  that  she  should  be  cor- 
roborated as  to  the  material  (acts  and 
circumstances  which  tend  to  support  her 
testimony,  and  which  tend  to  establish  or 
corroborate  the  truth  thereof,  and  such  cor- 
roboration can  be  by  either  direct  testi- 
mony or  by  circumstantial  evidence." 
Bridges  v.  State.  80  Neb.  91  (113  N.  W. 
1048). 

INCOMPETENT  PERSONS. 
See  Infants;  Insane  Person*. 
Of  married  women,  see  Husband  and  Wife. 

INCUMBRANCES. 

What  are  incumbrances,  see  Covenants^ 
f  1 4-6. 

See  Chattel  Mortgages;  Liens;  Mechanics^ 
Liens;  Mortgages. 
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INDEMNITY. 

ANALYSIS. 
Beqnisites  and  validity  of  contracts,  {{  1-0. 
 Consideration,  §§  7-9. 

 Delivery  and  acceptance  or  approval,  H  10-18, 

Construction  and  operation,  gS  13-15. 
Actions  on  contracts. 

Persons  entitled  to  maintain  action,  |fi  16-18. 

 Parties,  S|  19-&0. 

 Accrual  of  cause  of  action,  SS  21-84. 

 Defenses,  8S  25-27. 

 Limitation  of  action,  81 28-31. 

 Pleading,  fifi  32-38. 

Presumptions  and  burden  of  proof,  H  39-41. 
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 Admissibility  of  evidence,  1 4a. 

 Weight  and  soilleieney  of  evidence,  |{  43^. 

 Amount  of  reccmry,  IS  46-49. 

Bflect  of  dischiirge  of  Indemnitor,  {  SO.  * 


Crobs-References. 

In  attachment,  see  Attaehvtent,  ||  136-143, 
413-443. 

Authority  of  attorney  to  ezecnte  bond  on 
behalf  of  client,  see  Attorney  and  Client, 
«46. 

Redelivery  bon<3s  In  attachment,  see  Ai- 
tachment,  fS  220-228. 

Indemnity  to  support  Illegitimate  child, 

see  Bastards,  f§  120,  121. 

Sxrurlty  for  costs,  see  Coats,  fit  59,  60. 
Bonds  of  county  officers,  see  Counties, 

H  269-307. 

Substituting  indemnitor  In  condemnation 
proceedings,  see  Eminent  Domain,  %  159. 
Stay  bonds,  see  Execution,  Sl  106-120. 

Indemnity  bond  to  levying  officer,  see 
Execution,  8S  141-154. 

Liability  for  neglect  In  approval  of  stay 
bond,  see  Execution,  S|  116-118. 

Indemnity  Insurance,  see  Insurance,  S  99- 

Indemnity  in  action  on  lost  Instrument, 
see  Lost  Instrumwts,  H  4-6. 

Indemnity  by  contractor  against  claims  of 
laborers  and  material  men,  see  Mechanics' 
Liens,  SS  354-377. 

Authority  of  city  to  demand  of  contractors, 
see  Municipal  Corporations,  S|  289-293. 

Bonds  of  public  officers,  see  O^tcers,  Ifi  23- 
41. 

Indemnity  of  surety  by  principal,  see 

Principal  and  Surety,  §S  197.  198. 

Right  of  creditor  to  Indemnity  given  by 
principal  to  sue,  see  Principal  and  Surety, 
fi  152-158. 

Discharge  or  release  of  surety,  see  Prin- 
cipal and  Surety,  §§  65-139. 

Replevin  bonds,  see  Replevin,  S&  143-172. 

Bond  of  deputy  sheriff,  see  Sheriffs  and 
Conatahlet,  SI  5,  6. 

Beqolsites  and  validity  of  contracts. 

1.  (1894.)  Under  our  statute  an  attorney 
at  law  should  not  become  a  surety  upon  a 
bond  In  a  legal  proceeding  In  the  dis- 
trict Id  which  he  lives,  and  If  he  sign  such 
a  bond  the  clerk  should  not  approve  It,  but 
if  it  be  approved,  the  surety  is  nevertheless 
bound  thereby.  Luce  v.'  Foster,  42  Neb.  818 
(60  N.  W.  1027). 


2.  <189S.)  Where  a  bond  is  delivered  to 
the  obligee  without  being  executed  by  all 
the  persons  named  in  the  body  thereof  as 
obligors  It  is  sufficient  to  put  the  obligee 
upon  inquiry,  whether  those  who  signed  con- 
sented to  its  being  delivered  without  the 
signatures  of  the  others.  JfuIIen  v.  Morris, 
43  Neb.  596  (62  N.  W.  74). 

3.  (1898.)  A  sUtutory  bond  is  not  void 
for  want  of  a  penalty  nor  because  the  bene- 
ficiaries are  named  as  obligees  therein.  In- 
stead of  a  trustee  according  to  the  requlie- 
ment  of  the  statute  under  which  it  It  given. 
United  States  Wind  Engine  A  Pump  Co.  v. 
Drexel,  53  Neh.  771  (74  N.  W.  317). 

4.  (1900.)  A  bond,  voluntarily  given,  1b 
not  rendered  void  because  of  the  foct  that 
It  was  signed  by  one  surety  when  the  order 
WM  that  It  be  executed  by  "sureties."  Oyger 
V.  Courtney,  59  Neb.  565  (81  N.  W.  437). 

6.  (1902.)  An  undertaking  hot  within 
the  purview  of  the  statute,  may  nevertheless 
be '  upheld  as  a  common-law  contract,  if 
otherwise  unobjectionable  and  supported  by 
a  consideration.  State  v.  Paxton,  66  Neb. 
110  (90  N.  W.  983). 

6.  (1903.)  A  bond  In  pursuance  of  a 
statute  afterwards  held  unconstitutional 
Is  not  TOlld  as  a  statutory  bond,  but  may  be 
valid  as  a  common-law  contract,  If  supported 
by  a  couHlderation  independent  of  the  stat- 
ute. United  States  Fidelity  d  Guranty  Co.  r. 
Ettenheimer,  70  Neb.  147  (99  N.  W.  652). 

 Consideration. 

7.  (1895.)  An  agreement  by  the  credi- 
tors of  an  Insolvent  hank  with  the  stock- 
holders and  officers  thereof  to  discount  their 
claims  asainat  the  bank  ten  per  cent.,  to 
throw  off  all  Interest  after  a  certain  date, 
and  to  extend  the  time  of  payment  of  the 
claims  for  a  definite  period,  Is  a  sufficient 
consideration  for  a  bond  given  to  a  trus- 
tee of  such  creditors  by  such  stockholders 
and  officers  to  secure  the  pajrment  of  the 
Indebtedness  of  the  bank.  Mullen  v.  Morris, 
43  Neb.  596  (62  N.  W.  74). 

8.  (1902.)  A  bond  Riven  to  secure  the 
performance  of  a  contract  between  the  prin- 
cipal and  the  obligee  is  without  considera- 
tion, if  the  obligee  Is  not  bound  by  contract. 
Keith  County  v.  Oi/allala  Power  Irrigation 
Co.,  64  Neb.  35  (89  N.  W.  375). 
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9.  (1902.)  A  bond  executed  pursuant  to 
and  in  aubstftntlal  conformity  with  tbe  pro- 
visions and  reQulrements  of  a  statute,  needs 
no  consideration  to  support  It.  'State  v. 

Paxton,  65  Neb.  110  (90  N.  W.  983). 

—  DflllTery  and  acMptanee  or  approval. 

10.  (1898.)  The  approval  of  an  irregu- 
lar bond  limited  to  certain  beneficiaries 
named  therein  and  based  on  an  express 
waiver  of  their  rights.  Is  a  rejection  of  such 
bond  as  to  all  other  persons  tor  whose  bene- 
fit it  was  Intended.  United  States  Wind  En- 
gine &  Pumi)  Co.  V,  Drexel,  63  Neb.  771  (74 
N.  W.  317). 

11.  (1899.)  An  Instrument  Is  not  deliv- 
ered until  it  has  passed  beyond  the  domin* 
Ion.  control  and  authority  of  the  maker,  and 
Is  no  longer  capable  of  being  recalled.  Pax- 
ton  V.  State,  59  Neb.  460  (81  N.  W.  383;  80 
Am.  St.  Rep.  689). 

12.  (1902.)  A  bond  can  be  delivered  but 
once.  It  after  delivery  It  Is  altered  by  the 
addition  of  further  sureties,  and  again  de- 
livered, there  la  In  effect  a  delivery  of  a  new 
bond,  which  will  take  effect  as  such  from 
the  date  of  the  last  delivery.  State  v.  Pax- 
ton,  65  Neb.  110  (90  N.  W.  983). 

Construction  and  operation. 

13.  (1899.)  An  indemnity  mortgage  may 
not  be  foreclosed  by  the  original  mortgagee 
or  an  assignee  after  maturity  until  the  dam- 
ages have  been  suffered,  against  or  for 
which  the  indemnity  was  sought  to  be  pro- 
vided, ffonaker  v.  7e««v,  57  Neb.  418  (77 
N.  W.  1100). 

14.  (1901.)  A  condition  In  tbe  bond  of 
an  assistant  cashier  of  a  bank  that  he  will 
"honestly,  faithfully  and  efficiently  discharge 
the  duties  of  such  position"  Is  , a  guaranty 
not  only  of  the  personal  honesty  of  such 
otScer,  but  also  a  guaranty  of  his  compe- 
tency, skill  and  diligence  Id  the  discharge 
of  his  duties.  FiaUi  v.  Ainsworth,  63  Neb.  1 
(88  N.  W.  136;  93  Am.  St.  Rep.  420). 

15.  (1903.)  Courts  incline  strongly  to 
construe  bonds  as  contracts  of  indemnity 
only,  and  will  attach  more  importance  to 
the  general  purpose  of  a  bond,  as  shown  by 
its  provisions  as  a  whole  and  the  Interests 
of  the  parties  In  the  subject-matter,  than  to 
the  precise  form  of  words  employed.  Nortk- 
em  Asturance  Co,  v.  Borgelt,  67  Neb.  282 
(93  N.  W.  226). 

Actions  and  ccmtracts. 

 Persons  entitled  to  maintain  action. 

16.  ( 1898. )  In  a  contract  between  a 
county  and  a  person  contracting  with  it  Cor 


the  erection  of  a  court  house,  a  provision 
imposing  on  the  contractor  the  duty  of  pay- 
ing for  materials  used  In  the  building  Is 
valid;  and  one  who  furnished  material  may 
maintain  an  action  on  the  contractor's  bond 
given  to  secure  performance  of  the  contract. 
Pickle  Marble  <£  Granite  Co.  v.  McClaj/,  54 
Neb.  661  (74  N.  W.  1062). 

17.  (1898.)  One  not  a  party  to  a  con- 
tractor's bond  may  maintain  an  action  there- 
on where  such  bond  was  executed  for  his 
benefit  Pioneer  Fire-Proof  dc  Construction 
CO.  V.  McClay,  54  Neb.  663  (74  N.  W,  1083). 

18.  (1903.)  The  object  of  section  4, 
article  II,  chapter  54,  Comp.  Stats.  1901,  was 
to  secure  to  mechanics  and  laborers  the 
amount  due  them  for  work  and  labor  per- 
formed In  the  erection  of  a-  public  building 
on  which  no  lien  is  allowed  for  such  work 
and  labor.  While  the  mechanic  and  laborer 
doing  such  work  on  such  building  may  re- 
sort to  the  bond  required  of  the  contractor, 
ft  is  doubtful  if  the  subcontractor  who  furn- 
ishes work  and  material  in  the  cohstructlon 
of  such  building  is  within  the  terms  of 'the 
statute,  even  though  he  has  paid  the  me- 
chanics and  laborers  doing  the  work  con- 
tracted for  by  him.  Fidelity  &  Deposit  Co. 
V.  Parkinson,  68  Neb.  319  (94  N.  W.  120). 

 Parties. 

19.  (1896.)  Under  a  bond  given  to  the 
state  for  the  performance  of  a  contract  re- 
quiring bidders  to  pay  for  all  labors  and  ma- 
terial, the  sureties  are  liable  to  a  subcon- 
tractor for  material  furnished  by  him  and 
used  in  the  building,  and  he  may  maintain 
an  action  thereon  in  his  own  name.  Fitz- 
gerald V.  McClav,  47  Neb.  816  (66  N.  W. 
828). 

20.  (1904.)  The  obligors  on  a  Joint  bond 
should  be  Joined  In  an  action  thereon  and. 
upon  return  "not  found"  as  to  any  one  or 

more  of  them,  the  plaintiff  may  be  permitted 
to  proceed  as  to  those  duly  served  with  proc- 
ess. Young  v.  Joseph  Bros,  ifi  Davidson, 
5  Unof.  559  (99  N.  W.  522). 

 Accrual  of  cause  of  action. 

21.  (1877.)  When  a  condition  or  prom- 
ise Is  only  to  Indemnify  and  save  harmless 
a  party  from  some  consequence,  no  action 
can  be  maintained  until  actual  damages 
have  been  sustained  by  the  plaintiff.  Oreff- 
ory  V.  Hartley.  6  Neb.  356. 

22.  (1890.)  If  there  be  a  contract  to  in- 
demnify simply  and  nothing  more,  then 
damage  must  be  shown  before  the  party  in- 
demnified Is  entitled  to  recover;  but  if  there 
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be  ao  affirmative  contract  to  do  a  certain 
ict,  or  to  pay  a  certain  sum  or  sums  of 
mntj,  then  it  Is  no  defense  to  tliat  tbe 
plaintiff  baa  not  be«n  damnified.    Lev  v. 

Miller,  28  Neb.  822  (45  N.  W.  174). 

23.  (1903.)  If  a  bond  is  conditioned  to 
Indemnltr,  damage  must  be  shown  before 
the  party  indemnified  is  entitled  to  recover 
Xorthem  Atntrance  Co.  v.  Borgelt,  67  Neb. 
282  (93  N.  W.  226). 

24.  (1903.)  A  cause  of  action  accrues 
upon  a  bond  conditioned  to  do  a  certain  act, 
u  ivax  as  there  is  a  default  in  the  per- 
formance, whether  ths  obligee  has  suffered 
damage  or  not  Ifwfkem  AMwrance  Co.  v. 
Borgelt,  67  Neb.  282  (93  N.  W.  226). 

Deftaises. 

25.  (1903.)  One  who  executes  a  bond 
under  circumstances  that  would  estop  him 
to  assert  Its  Invalidity  for  want  of  consid- 
eration, cannot,  in  an  action  upon  the  bond, 
avoid  liability  on  the  ground  that  plain- 
tiff is  estopped  to  assert  that  there  was  any 
euiBideratlon  fbr  the  bond.  Estoppel  agiUnst 
estoppel  sets  the  matter  at  large.  United 
Statet  Fidelity  d  Ouaranty  Co.  v.  Etten- 
JWimer,  70  Neb.  147  (99  N.  W.  652). 

26.  (1906.)  One  who  executes  a  bond 
under  drcamstanees  that  would  estop  him 
to  assert  Its  invalidity  for  want  of  consid- 
eration cannot,  in  an  action  upon  tbe  bond, 
ftToid  liability  on  tbe  ground  that  the  plain- 
tiff i8  estopped  to  assert  that  there  was  any 
consideration  for  the  bond.  Lodce  v.  Bkow, 
76  Neb.  39  (106  N.  W.  1013). 

27.  (1907. )  Where  a  surety  company 
Issues  an  indemnity  policy  insuring  a  frater- 
nal beneficial  association  from  loss  by  lar- 
ceny or  emlwzzlement  of  Its  officers,  the  con- 
tract not  being  illegal,  the  company  will  be 
estopped  from  denying  the  legal  capacity  of 
the  association  In  an  action  on  the  policy 
\>T  the  association  against  the  company. 
Vtiim  Pacific  Lodge  v.  Bankers  Surety  Co., 
79  Neb.  801  (113  N.  W.  263). 

 Limitation  of  action. 

28.  (1903.)  A  cause  of  action  accrues 
upon  a  bond  conditioned  to  do  a  certain 
act  u  soon  as  there  is  a  default  In  the  per- 
formance, whether  the  obligee  has  suIFered 
damage  or  not,  and  the  statute  of  limitations 
begtos  to  run  from  that  date.  Northern  As- 
nrmce  Co.  v.  Borgelt,  67  Neb.  282  (93  N. 
W.  226). 

29.  ,(1903.)  A  cause  of  action  accrues  In 
&Tor  of  u  Insurance  cmnpany  on  the 


bond  of  Its  agent,  who  has  failed  to  cancel  a 
policy,  at  the  time  a  loss  1b  sustained  by 
reason  of  payment  on  such  policy,  and  such 
rls^t  of  action  Is  not  barred  until  after  five 
years  therefrom,  yorthem  Assurance  Co.  v. 
Borgelt,  67  Neb.  282  (93  N.  W.  226). 

30.  (1903.)  Although  a  cause  of  action 
for  a  prior  breach  of  a  bond  furnished  by  an 
agent  for  the  protection  of  his  principal  may 
have  been  haired  by  limitation,  such  fact 
will  not  bar  an  action  for  another  and  sub- 
sequent breach;  the  statute  of  limitations 
runs  as  to  each  breach  from  the  time  when 
It  takes  place.  Northern  Assurance  Co.  v. 
Borgelt,  67  Neb.  282  (93  N.  W.  226). 

31.  (1903.)  If  a  bond  Is  conditioned  to 
indemnify,  damage  must  be  shown  before 
the  party  Indemnified  Is  entitled  to  recover, 
so  that  a  causa  of  action  accrues,  and  the 
statute  begins  to  run.  not  from  the  date  of 
the  act  which  causes  damage,  bat  from  the 
time  when  pecuniary  loss  ensues  therefrom- 
northern  Assunince  Co.  v.  Borgelt,  67  Neb. 
282  (93  N.  W.  226). 

 Pleading. 

32.  ( 1896. )  Petition  held  to  sUte  a  cause 
of  action  against  the  sureties  on  an  Indem- 
nity bond  given  to  a  stock  yards  company 
to  secure  it  against  any  act  or  negligence  of 
certain  commission  merchants.  I7nM>»  StocTc 
Yards  Co.  v.  Weatoott,  47  Neb.  300  (66  N.  W. 
419). 

33.  (1897.)  Petition  held  to  state  a 
cause  of  action  on  a  bond  to  secure  the  dis- 
charge of  Incumbrances  on  realty  conveyed 
to  plaintiff.  Mott  V.  Btttiovmmer,  61  Neb. 
645  (71  N.  W.  810). 

34.  (1897.)  In  a  suit  on  ft  bond,  an 
answer  pleading  that  a  defendant  signed  on 
condltltlon  that  others  named  should  also 
sign  before  the  bond  should  be  delivered 
and  that  such  others  did  not  sign,  Is  suffi- 
cient unless  It  further  alleges  that  plaintiff 
had  notice  of  the  condition.  Hart  v.  Mead 
Investment  Co.,  63  Neb.  163  (73  N.  W.  458). 

35.  (1901.)  In  an  action  on  an  official 
bond,  or  other  bond  of  indemnity,  the  plain- 
tiff Is  not,  by  an  answer  consisting  of  a 
general  denial,  relieved  of  the  necessity  of 
proving  the  loss  or  Injury  out  of  which  his 
ris^t  of  action  arose.  Barker  v.  Wheeler, 
62  Neb.  150  (87  N.  W.  20). 

36.  (1903.)  An  action  by  a  subcontrac- 
tor, brought  on  the  bond  of  a  contractor  for 
the  erection  of  a  public  building,  demanded 
Judgment  for  work  and  labor  In  said  build- 
ing furnished  by  said  subcontractor.  Judg- 
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ment  in  bis  favor  was  entered  for  the  sum 
of  $127.70  for  labor  and  material  furnished. 
Held,  That  the  Judgment  could  not  be  sup- 
(lorted  by  the  allegations  of  the  petition. 
Fidelity  d  DepoHt  Co.  v.  Parkinson,  68  Neb. 
319  (94  N.  W.  120). 

37.  (1904.)  A  petition  in  an  action  on  a 
bond  by  a  gas  company  to  Indemnify  a  city 
from  Ion  oy  reason  of  excavations  in  streets, 
to  recover  the  amount  of  a  Judgment  recov- 
ered against  the  city  by  personal  injuries 
sustained  by  driving  Into  such  an  excavation, 
Betting  out  the  bond  and  making  the  sureties 
parties  defendant,  states  but  a  single  cause 
of  action  and  not  demurrable  for  Improper 
Joinder  of  causes  of  action.  Omaha  Oaa  Co. 
V.  City  of  Boufh  Omaha,  71  Neb.  116  (98 
N.  W.  437). 

38.  (1905.)  It  is  essential  to  a  recovery 
on  a  bond  to  plead  a  breach  of  the  condition, 
and  a  petition  which  fails  to  allege  such 
breach  Is  fatally  defective.  Lanauter 
County  V.  Fitzgerald,  74  Neb.  433  (104  N. 
W.  87B). 


■         Presumptions  and  burden  of  proof. 

39.  (1895.)  Where  a  bond  not  signed  by 
all  the  persons  named  in  the  body  as  obll* 
gors  is  delivered  to  the  obligee,  there  Is  no 
presumption  that  the  instrument  was  not 
to  he  considered  binding  upon  those  signing 
until  executed  by  all  the  obligors  named  In 
the  body  thereof.  It  is  for  those  who  exe- 
cuted it  to  show  that  they  were  not  to  be 
bound  unless  It  was  executed  by  the  others. 
Mullen  V.  Morris.  43  Neb.  596  (62  N.  W.  74). 

40.  (1900.)  In  the  absence  of  evidence 
to 'the  contrary,  it  will  be  presumed  that  the 
delivery  of  a  bond  was  unconditional.  Qy* 
ger  v.  Courtney,  59  Neb.  655  (81  N.  W.  437). 

41.  (1900.)  In  the  absence  of  proof  that 
a  bond  was  delivered  in  violation  of  an  ex- 
press or  Implied  condition,  the  bond  Is  ef- 
fective for  the  purpose  for  which  It  was  de- 
livered. Qyger  v.  Courtney,  59  Neb.  565  (81 
N.  W.  437). 

——Admissibility  of  evidence. 

42.  (1904.)  In  an  action  ag^nst  &  gas 
company,  on  a  bond  Indemnifying  a  city 
against  loss  suffered  by  reason  of  excava- 
tions In  streets,  to  recover  the  amount  of  a 
judgment  against  the  city  recovered  by  ooe 
for  injuries  sustained  by  driving  into  an 
open  trench,  evidence  of  negligence  of  either 
company  or  the  city  as  related  to  the  Injury, 
is  immaterial.  Omaha  Oaa  Co.  v.  City  of 
south  Omaha,  71  Neb.  116  (98  N.  W.  437). 


-  .     "Weight  and  sufficiency  of  evidence. 

43.  .(1897.)  Evidence  held  insufficient  to 
sustain  verdict  for  plaintiff  In  action  on 
a  bond  to  secure  the  discharge  of  incum- 
brances on  realty.  Mott  v.  Bitsicummer.  61 
Neb.  645  (71  N.  W.  310). 

44.  (1901.)  The  fact  that  the  bond  of  an 
assistant  cashier  of  a  bank  was  delivered  to 
the  cashier,  who  was  one  of  the  directors, 
and  that  the  assistant  cashier  entered  upon 
the  duties  of  his  office  under  such  bond,  and 
that  It  was  retained  by  the  cashier,  Is  suffi- 
cient to  establish  acceptance,  though  no 
acceptance  or  approval  is  shown  by  the- 
board  of  directors.  Fiala  v.  Aineworth,  63^ 
Neb.  1  (88  N.  W.  136;  93  Am.  St.  Rep.  420). 

45.  (1904.)  Ehrldence,  In  an  action  by  a 
city  against  a  gas  company  to  recover  on 
bond  indemnifying  the  city  against  Imb 
from  excavations  and  trenches  in  the  streets, 
showing  a  recovery  of  a  Judgment  against 
the  city  for  injuries  by  reason  of  one  having 
driven  Into  a  trench,  and  the  execution  and 
delivery  of  the  bond,  is  sufficient  to  entitle 
the  city  to  a  judgment  Omafta  Oa*  Co.  v. 
City  of  South  Omaha,  71  Neb.  116  (98  N.  W- 
437). 


-Amount  of  recovery. 


46.  (1888.)  The  measure  of  damage  in 
an  action  against  the  sureties  on  a  bond 
guaranteeing  certain  negotiable  instruments 
is  the  aggregate  amount  or  face  value  of  the 
securities  negotiated  and  delivered  to  the 
plaintltt,  and  received  in  good  faith,  and  re- 
maining unpaid  at.  the  commencement  of 
the  action.  Lombard  v.  Mayberry,  24  Neb. 
674  (40  N.  W.  271;  8  Am.  St.  Rep.  234). 

47.  (1896.)  Damages  cannot  be  recov- 
on  covenants  In  penal  bond  In  excess  of  the- 
penalty  fixed  In  the  bond.  Mullen  v.  Morris, 
43  Neb.  596  (62  N.  W.  74). 

48.  (1902.)  The  limit  of  damages  for 
the  recovery  upon  a  penal  bond  In  this  state 
seems  to  be  the  amount  of  the  penalty  and 
interest  from  the  time  the  condition  Is 
broken.  Benson  v.  Caulfield,  64  Neb.  101  (89^ 
N.  W.  664), 

49.  (1902.)  In  a  suit  on  a  bond  with  a 
penalty,  interest  can  be  added  to  the  full 
amount  of  the  penalty  only  from  the  date 
of  the  alleged  breach.  Omaha  Carpet  Co.  v. 
Clapp,  2  Unof.  406  (  89  N.  W.  246). 

Effect  of  discharge  of  indemnitor. 

60.  (1906.)  The  creditor  cannot  Inten- 
tionally deprive  hlb  debtor  of  his  indemnity. 


1594 


Digitized  by 


11 


INDIANS. 


18 


and  atlU   hold   him   to   his   obllgaUtm.  INDEX. 

Bfwwi  V.  Chicago,  R.  I.  A  P.  B.  Co^  7t  Neb.       To  jodsment  record,  see  /itd^«en(,  SI  198. 

m  (107  N.  W.  1024).  788-723. 
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CB088-REraBKNCE8. 

Jarlsdtetion  of  crimes  committed  on  reser- 
I'atlonB,  see  Criminal  Law,  H  69-61. 

Marriage  of,  TRlldlty,  see  Marriage,  S  21a. 

Taxation  of  Indian  lands,  gee  TodwtJon, 

f  120. 

Statns  as  dtisens. 

1.  (1893.)  All  Indfatfs  bom  within  the 
territorial  limits  of  the  United  States  to 
whom  allotments  of  land  In  severalty  have 
been  made  under  the  provisions  of  the  act 
of  congress  of  February  8,  1887,  or  other 
Isw  or  treaty,  and  all  Indians,  bom  as  afore- 
said, wbo  have  voluntarily  taken  up  their 
residence  In  the  TTnlted  States  separate  and 
apart  from  any  tribe  of  Indians  therein,  and 
adopted  the  habits  of  civilized  life,  are  made 
citizens  of  the  United  States,  and  such  In- 
diana residing  in  this  state  are  citizens 
thereof.  State,  ex  rel.  Craioford,  v.  Jforris, 
37  Neb.  299  (55  N.  W.  1086). 

i.  (1893.)  The  actual  Issuance  or  re- 
ceipt by  an  Indian  of  a  patent  for  lands 
altoted  to  him  under  the  act  is  not  neces- 
sary to  constitute  blm  a  citizen  of  the  United 
States.  When  he  has  accepted  the  land 
alloted,  taken  possession  thereof  and  other- 
wise complied  with  the  law,  he  becomes  en- 
titled to  bis  patent  and  his  citizenship  at- 
taches. State,  ex  rel.  Crawford,  v.  Norria, 
87  Neb.  299  (55  N.  W.  1086). 

3.  (1893.)  The  act  Of  congress  approved 
FehruaiT  8. 1887,  entitled  "An  act  to  provide 
tor  the  allotment  of  lands  in  severalty  to 
Indiana  on  the  various  reservations  and  to 
extend  the  protection  of  the  laws  of  the 
United  States  and  the  territories  over  the 
Indians,  and  for  other  purposes,"  Is  not  In 
ewllict  with  section  8,  article  I  of  the  con* 
stitutlon  of  the  United  States,  which  pro- 
^des  that  cougresB  shall  have  power  "to 
wtibllah  an  oniform  mle  of  naturalization." 


State,  ex  rel.  Orawfora,  v,  Xorrie,  37  Neb. 
299  (65  N.  W.  1086). 

Lands. 

4.  (1899.)  At  the  time  Nebraska  was 
admitted  Into  the  Union,  lands  occupied 
In  common  by  the  Pawnee  Indians  were  pub- 
lic lands  with  in  the  meaning  of  section  12 
of  the  enabling  act  (13  U.  S.  Stats,  at 
Large,  47).  State  v.  Kennard,  57  Neb.  711 
(78  N.  W.  282). 

5.  (1899.)  The  fee  simple  title  to  lands 
in  the  "Pawnee  Indian  Reservation,"  at  the 
time  Nebraska  was  admitted  into  the  Union, 
was  in  the  United  States,  Incumbered  only 
with  the  right  of  said  Indians  to  occupy  the 
same.  State  v.  Kennard,  57  Neb.  711  (78  N. 
W.  282). 

6.  (1899.)  By  section  12  of  the  enabling 
act  (13  U.  S.  Stats,  at  Large,  47)  congress 
granted  to  the  state  of  Nebraska  five  per 
cent,  of  the  proceeds  arising  from  the  sale 
of  lands  in  the  Pawnee  Indian  Reservation 
which  took  effect  upon  the  extinguishment 
of  the  Indians'  right  of  occupancy  and  the 
sale  of  the  lands  by  the  United  States. 
State  V.  Kennard,  57  Neb.  711  (78  N.  W.  282). 

7.  (1901.)  A  note  given  for  a  sublease 
of  lands  leased  from  Indians,  can  not  be  en- 
forced by  a  bona  fide  holder  under  the 
United  States  statute  making  any  contract 
with  respect  to  sucb  lands  absoluteiy-vold. 
Larson  v.  First  Nat.  Bank  of  Pender,  62 
Neb.  303  (87  N.  W.  18). 

8.  (1903.)  An  allottee  and  patentee  of 
lands  in  severalty  pursuant  to  an  act  of 
congress  entitled  "An  act  to  provide  for  the 
sale  of  a  part  of  the  reservation  of  the 
Omaha  tribe  of  Indians  in  the  State  of  Ne- 
braska, and  for  other  purposes,"  approved 
August  7.  1882,  is  seized  of  an  equitable 
estate  In  fee,  which  his  death  before  the  is- 
suance of  a  final  patent  therefor  by  the 
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United  States,  descends  to  his  heirs  at  law 
according  to  the  laws  of  Inberftance  of  this 
stato.  Porter  v.  Parker,  68  Neb.  338  (94  N. 
W.  123).  ■ 

9.  (190$.)  The  widow  of  an  allottee  of 
Omaha  Indian  lands  Is  entitled  to  a  life  es- 
tate In  the  equitable  fee  of  her  deceased 
husband,  with  remainder  over  to  the  issue 
of  the  marriage,  or  to  the  surviving  father 
or  mother  of  the  huslmnd  if  no  issue  survive 
her.  Reese  v.  Barlan,  77  Neb.  485  (109  N. 
W.  762). 

9a.  (1907.)  An  Indian  may  recover  In 
an  action  for  mesne  profits  the  rental  value 
of  lands  alloted  to  him  by  the  United  States 
government  from  a  person  who  has  used  and 
occupied  the  same  under  a  lease  that  Is 
void  because  not  sanctioned  and  approved  by 
the  officers  of  the  interior  department.  Phil- 
Hp*  V.  Reynolds,  79  Neb.  626  (113  N.  W. 
234). 

10.  (1907.)  A  petition  In  an  action  by  an 
Indian  to  recover  mesne  profits  from  a  ten* 
ant  under  a  void  lease,  held  sufficient  to 
sustain  an  action.  PhUUpa  v.  Reynolds,  79 
Neb.  626  (113  N.  W.  234). 

License  to  trade  with  Indians. 

11.  (1884.)  A  contract  by  which  O.  A  K., 
who  were  the  holders  of  a  license  to  trade 
with  the  Indians  at  Fort  Peck  Indian 
Agency,  agreed  to  pay  to  K.  4k  S.  one-half 
of  the  net  profits  of  such  trade,  for  the  eon- 
Blderatton  of  the  said  K.  ft  S.  purchasing  all 
goods  and  supplies  necessary  and  proper  for 
said  trade  at  their  own  account  and  credit, 
and  Immediately  resell  and  Invoice  such 
goods  to  G.  &  K.,  at  said  agency,  at  cost 
price,  cost  of  transportation  and  Insurance 
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added,  and  one  of  the  said  K.  &  S.  take  en- 
tire charge,  management,  and  control  of 
said  business,  devoting  his  entire  time  and 
attention  thereof,  and  residing  at  Fort  Peck, 
is  illegal,  for  the  reason  that  it  contemplates 
the  violation  of  the  statutes  as  well  as  the 
public  policy  of  the  government  of  the 
United  States.  Gould  <£  Kennard  v.  Kendall 
A  Bmith,  IS  Neb.  549  (19  N.  W,  483)- 

Sale  of  liquor  to  Indians. 

12.  (1898.)  In  a  prosecution  for  selling 
intoxieatins  liquor  to  an  Indian,  whether 
the  person  named  in  the  information  as  hav- 
ing purchased  the  liquor  was,  or  was  not, 
an  Indian  cannot  be  raised  by  a  plea  In 
abatement.  State  v.  Bailey,  67  Neb.  204  (77 
N.  W.  664). 

Crimes  on  Indian  reservation. 

13.  (1876.)  The  federal  courts  have  no 
jurisdiction  of  the  crime  of  larceny,  alleged 
to  have  been  committed  on  an  Indian  reaar- 
vation  in  the  state  of  Nebraska.  Painter  v. 
Ives,  4  Neb.  122. 

14.  (1884.)  The  courts  of  this  state  hava 
Jurisdiction  and  authority  to  try  and  punlab 
parties  for  crimes  c<mimitted  on  the  Indian 
reservation  within  the  state.    JfoHon  «. 

State,  16  Neb.  349  (20  N.  W.  289,  396); 
(1886)  Ifarion  v.  State,  20  Neb.  233  (29  N. 
W.  911;  57  Am.  Rep.  82S). 

16.  (1886.)  .  The  courts  of  this  state  have 
no  authority  to  ppoeecnte  and  punish  one 
Indian  for  a  crime  committed  against  an- 
other on  the  reservation  to  which  they  each 
belong,  so  long  aa  they  maintain  their  tri- 
bal relations.  Ex  parte  Cross,  20  4Xf 
(30  N.  W.  428). 
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Authority  to  file,  ||  14-16. 

Tiling  infoxmatlon  after  refusal  to  indict,  1 17. 
I^ormation  on  failure  of  indictment  f<nr  defeots,  |  IS. 
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Time  of  mtag,  H  18-24. 

Caption,  Sf  29,  26. 

Vnlflcation,  in  genocml,  H  27, 2a 

 By  connty  attorney,  S|  20^1. 

 Authority  of  notary  public  to  take,     32, 38. 

 Bight  of  clerk  of  court  to  take,  H  34-30. 

IT.  BBQUISITE8  AlTD  8U  JlflCJUSHCY  OF  ACOVgATlOH. 
Test  of  snfflclency,  S  37. 
Tenue  or  place  of  offense,  SS  38-42. 
Time  of  ofFense,  $  43. 
Intent,  S{  44, 45. 

Charging  statutory  offenses  in  the  language  of  the  statute^  U  46-68. 
Bssential  elements  of  offense  In  general,  i%  08-65. 
 Alder  by  Intendment,  66-98. 

Act  constituting  offense,  8  69. 
Directness  and  positiTeness,  ii  60-62. 

Exceptions  and  provisos,  or  negative  averments,  SS  88-00. 
Designation  of  iwrsons  other  than  aeonaed,  f  {  07, 68. 
Effect  of  des^nating  raoe  or  color  at  accused,  1 68. 
Felonious  nature  of  act,  ||  70-73. 
Surplusage  and  unnecessary  matter,  {{  74-76. 
Effect  of  indorsement  of  spedflc  name  of  offense,  1 78. 
Variance  from  preliminary  cnnplaint  or  warrant,  ||  80-82. 
Conclusion,  H  83,  84. 
Construction  in  general,  {  89. 

V.  JOmXEB  OF  PARTIES,  OFFENSES,  OOONT^  AND  ELEOnON. 
loinder  of  parties,  {  86. 
Joinder  of  counts,  ||  87-9S. 
Elections. 

^—  Necessity  of  election  in  general,  U  08-108. 

 Discretion  of  court,  SS  104-100. 

 Effect,  1 107. 

TL  XOTION  TO  QTTASH,  OB  STBIKE  OUT,  AND  0BJECTI0H8. 
Objection  to  indictment  in  general,  SS  108, 109. 
Xotlon  to  strike  out,  S  110^ 
Striking  out  unnecessary  matter, SHI* 
Xotion  to  quash,  S|  112-114. 

TTTT.  AJfyimMlglgT. 

Bight  to  amend  in  general,  ||  116-1 17. 
InterllneationB,  1 118. 
OottditionB  i^eeedent  to  amendment,  1 118. 
Bight  of  accused  of  copy  after  ammdmen^  1 120. 

Tm.  IS8UB8,  PBOOF  AND  VABIANCE. 

Variance  in  general,  SS  121-127. 

Persons  other  than  accused,  SS  128, 129. 

Principals  and  accessories,  §S  130, 131. 

Secondary  evidence  as  to  indictment  on  loss  of  samo,  1 132. 

IX.  COWICnON  OF  OFFENSE  INCLUDED  IN  OHABOE. 
Lesser  degree  of  offense  charged,  SS  138-139. 
Conviction  as  accessory  when  charged  aa  prlnoipal,  IS  140-1^ 

X  WAIVBB  OF  DEFECTS  AND  OBJECTIONS. 

Waiver  1^  demurrer  or  plea,  Sf  143-148. 
Aider  by  verdict,  SS  146-149. 
DefMts  in  verlfleation,  S|  160-164. 
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Cboss-Refebences. 

Requisites  and  sufficiency  of  indictment 
or  information  charging  particular  offenses, 
see  Bpociflc  topics. 

Review  of  proceedings,  see  Criminal  Law. 

Arraignment  and  plea  as  to  Indictment 
and  trial,  see  Criminal  Law,  IS  148-203. 

Waiver  of  defects  by  plea  in  bar,  see 
Criminal  Law,  S§  169-171. 

Indorsement  of  names  of  witnesses  on  in- 
dictment, see  Criminal  Law,  SS  479-499. 

Failure  to  answer  In  contempt  as  evi- 
dence of  gnilt,  see  Contempt,  SS  70-73. 

Preliminary  complaints  or  Information, 
see  Criminal  Law,  S§  113-147. 

Selection  and  proceedings  of  grand  jury, 
see  Qrand  Jury. 

Chariing  attorney  with  embezzlement,  see 
Embezzlement,  S  34. 

Insufficiency  of  information  as  grounds 
for  release,  see  HoOeos  Corpus,  SS  18>  19. 

Failure  to  indict  ground  for  release  from 
arrest,  see  Habeas  Corpus,  S  17. 

Stealing  from  person  included  In  charge 

of  robbery,  see  Larceny,  §§136,  137. 

Prosecution  for  violating  liquor  laws,  see 
Intoxicating  lAguors,  SS  270-283. 

I.  NECESSmr  OF  nnJICTHENT  OB  IN- 

POBMATION. 
Necessity  of  accusation  in  generaL 

1.  (1895.)  In  this  state  prosecutions  for 
crime  m^  be  elUien  upon  information  or  by 
indictment.  Slate,  ex  rel.  Conroy,  v.  Miller, 
43  Neb.  860  (62  N.  W.  238). 

2.  (1895.)  A  defendant  in  prison  in  de- 
fault of  ball  Is  not  entitled  to  be  discharged 
under  section  389  of  the  criminal  code  un- 
less it  is  shown  that  neither  an  information 

was  filed,  nor  an  Indictment  found,  against 
him  during  the  term  at  which  he  was  held 
to  appear.  State,  ex  rel.  Conroy^  v.  Miller, 
43  Neb.  860  (62  N.  W.  238). 

3.  (1901.)  The  proceedings  and  practice 
of  the  several  district  courts  of  the  state 
are  uniform,  even  though  the  prosecution  In 
one  case  may  be  by  information  in  one 
"cunty,  and  in  another  caso  in  another 
county  by  indictment,  since,  wherever  the 
proceedings  are  by  indictment,  if  it  obtain 
In  every  county,  the  proceedings  relating  to 
Indictments  are  uniform,  and  the  same  Is 
likewise  true  if  by  Information.  Dinsmore 
V.  State,  61  Neb.  418  (86  N.  W.  446). 


4.  (1903.)  A  person  accused  of  a  felony 
must  be  charged  by  an  Information  or  in- 
dictment which  discloses  the  "nature  and 
cause  of  accusation"  preferred  against  him. 

Moline  v.  State,  67  Neb.  164  (93  N.  W.  228). 

Constitutional  and  statutory  provislonB. 

6.  (1901.)  Chapter  54  of  the  criminal 
code,  which  authorizes  the  prosecution  of 
criminal  offenses  by  Information,  does  not 
violate  the  rule  of  uniformity  prescribed  by 
section  19,  article  VI  of  the  constitution. 
Dinsmore  v.  State,  61  Neb.  418  (86  N.  W. 
445). 

6.  (1901.)  Chapter  54  of  the  criminal 
code  authorizes  the  filing  of  an  Information 
or  Indictment  in  each  and  every  county  In 
the  state,  and  applies  to  eveiy  county  and 
to  every  district  court,  and  hence  is  general 
in  its  operation,  and  not  siteclal.  Dinsmore 
V.  State,  61  Neb.  418  (85  N.  W.  445). 

7.  (1901.)  Chapter  64  of  the  criminal 
code  is  not  obnoxious  to  section  19.  article 
VI  of  the  constitution,  merely  because  It  per- 
mits the  prosecution  of  one  person  by  Infor- 
mation and  another  by  indictment  In  the 
same  court.  Dinsmore  v.  State,  61  Neb.  418 
(86  N.  W.  446). 

Effect  of  prosecutions  by  Information  by 
grand  Jury. 

8.  (1901.)  It  was  never  contemplated 
by  the  framers  of  section  10,  article  I  of  the 
constitution,  or  by  the  people  In  adopting  it, 
that  the  legislature  must  abolish  the  grand 
Jury  system  entirely  and  permit  criminal 
prosecutions  by  Information  only,  but  rather 
that  the  legislature  might  authorize  prose- 
cutions by  either  indictment  or  information, 
making  the  proceedings  uniform  In  each 
method.  Dinsmore  v.  State,  61  Neb.  418  (8& 
N,  W.  446). 

n.  TOBHAL  BEQUISITES  07  INDICT- 
MENT. 

Caption. 

9.  (1871.)  Section  166  Of  the  criminal 
code,  as  enacted  while  Nebraska  was  a  ter- 
ritory, providing  that  the  indictment  shall 
run  in  the  name  of  "The  Territory  of  Ne- 
braska," Is  modified  by  the  clause  of  the 
constitution  which  provides  that  It  shall 
run  In  the  name  of  "The  People  of  the  State 
of  Nebraska."    Burley  v.  State.  1  Neb.  385. 

10.  (1871.)  It  Is  not  necessary  to  fol- 
low, literally,  the  form  for  the  caption  to  an 
indictment  given  in  section  166  of  the  crim- 
inal code,  and  the  omisBlon  of  the  word 
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"cbosen"  is  not  fataL  Kruger  v.  State,  1 
Neb.  I6S. 

11.  (1901.)  All  crlmioal  prosecatlons 
must  be  carried  on  in  the  name  of  the  state. 
Worthen  v.  Johnson  County,  62  Neb.  764 

(87  N.  W.  909). 

Iidorsemoit. 

12.  (1890.)  Words  "True  Bill,"  omItUng 
"A,"  Indorsed  on  an  Indictment,  sufficient 
JforfiR  V.  State,  30  Neb.  507  (46  N.  W. 

G31). 

Sreideoce  of  f^rand  Juror. 

13  (18S3.)  Where  do  want  of  good  faith 
in  [fae  selection  of  i>er8ons  from  whom  grand 
Jurors  are  drawn  ia  shown,  the  mere  fact 
tbit  one  of  them  did  not  reside  in  the  pre- 
cinct where  he  was  supposed  to,  and  from 
Tblcb  be  was  drawn,  will  not  invalidate  an 
iDdlctmeDt  found  hr  them.  Polin  v.  State, 
HNeb.  540  (16  N.  W.  898). 

m.  TILIHO  AND  FORMAL  BJBQUI- 
SITXS  OF  INFOBKATION. 

Authority  to  file. 

H.  (1887.)  Under  chapter  54  of  the 
criminal  code,  the  prosecuting  attorney,  in 
preparing  and  filing  an  Information  against 
a  party  accused  of  crime,  takes  the  place  of 
a  srand  jury,  and  as  a  grand  Jury  cannot 
delegate  its  authority  to  find  an  indictment, 
neither  can  the  prosecuting  attorney  dele- 
gate his  authority  to  file  an  Information. 
mchardt  V.  State,  22  Neb.  146  (34  N.  W. 
346). 

T).  (1897.)  Chapter  64  of  the  criminal 
code  aathorlzes  prosecutions  by  Information 
of  the  public  prosecutor.  BoUn  v.  State,  51 
Neb.  581  (71  N.  W.  444). 

16.  (1901.)  It  Is  unnecessary  to  obtain 
leave  of  court  before  filing  an  information 
ht  a  criminal  case.  Sharp  v.  State,  61  Neb. 
187  (85  N.  W.  38). 

niing  Infonnation  after  refaMil  to  indict 

17.  (1887.)  Where  a  party  Is  bound  over 
to  await  the  action  of  a  grand  Jury,  and  the 
gnnd  Jury  investigates  the  charge  and 
makes  report  to  the  court,  "no  cause  of  ac- 
tion," and  the  accused  la  thereupon  dls- 
diarged,  the  prosecuting  attorney  cannot 
treat  such  finding  as  void  and  file  an  in- 
fonnation against  the  accused  for  the  same 
offense,  upon  the  same  evidence — tbe  jury 
in/tag  the  Judges  of  the  credibility  of  the 
vftoesses.  Richarde  v.  State,  22  Neb.  146 
(S4  N.  W.  846). 


Information  or  failure  of  indictment  for 
defects. 

18.  U888.)  Where  an  indictment  is  re- 
turned by  a  grand  Jury,  which,  upon  motion 
to  quash,  is  found  to  be  defective,  it  is  not 
error  for  the  district  court  to  permit  the 
county  attorney  to  withdraw  Indiclraent  and 
file  Information  charging  same  offense  as 
that  contained  in  Indictment.  Alderman  v. 
State.  24  Neb.  97  (38  N.  W.  36). 

Time  of  filing. 

19.  (1895.)  Under  section  256  of  the 
criml""'  code,  an  in^lrtment  must  be  found 
or  Information  filed  within  the  time  fixed  by 
that  section.  It  Is  not  sufliclent  that  the 
prosecution  be  instituted  by  complaint,  ar- 
rest, or  preliminary  examination  within  such 
period.  Boughn  v.  State.  44  Neb.  889  (62 
N.  W.  1094). 

20.  (1896  )  An  information  must  be  filed 
by  the  prosecutor  during  the  term  of  court 
at  which  tbe  accused  Is  required  to  appear, 
in  case  he  la  held  In  jail.  State,  ex  rel.  Con- 
roy,  V.  MiUer.  43  Xeb.  8G0  (62  N.  W.  238). 

21.  (1896.)  Under  the  provisions  of  chap- 
ter 108  of  the  laws  of  Nebraska  passed  in 
1885,  the  requirement  that  "all  intormation,^ 
shall  be  filed  during;  term,  in  tbe  court  ha\'- 
Ing  jurisdiction  of  the  offense  specified 
therein,"  Is  mandatory,  and  an  information, 
upon  which  the  accused  Is  to  be  tried  for 
felony,  is  void  if  filed  in  vacation.  In  re 
Vogland,  48  Neb.  37  (66  N.  W.  1028). 

22.  (1897.)  One  who  has  been  adraltte.1 
to  ball  after  a  preliminary  examination,  and 
who  tecomes  a  fugitive,  is  not,  after  his  re- 
turn or  apprehension,  entitled  to  be  dis- 
charged because  no  information  was  filed 
against  bira  at  tbe  term  at  which  he  -was 
recognized  to  appear,  and  while  he  was  a 
fugitive.  Ex  parte  Tretter,  53  Neb.  148  (73 
N.  W.  545). 

23.  (1901.)  Although  no  information  or 
indictment  is  filed  during  the  term  at  which 
accused  la  held  to  answer,  yet  if  at  a  subse- 
quent term  of  the  court  an  Information  Is 
filed  and  defendant  pleads  not  guilty,  the 
court  has  power  to  try  the  Issue  raised; 
and  after  verdict  of  conviction  has  been  ren- 
dered, it  is  not  error  to  deny  a  motion  In 
arreat  of  Judgment.  Cernv  v.  State,  62  Neb. 
626  (87  N.  W.  336). 

24.  (1901.)  Where  no  information  or  in- 
dictment is  filed  during  the  term  at  which 
the  accused  ia  held  to  answer,  he  Is  entitled 
to  be  discharged.  Cemy  v.  State,  62  Neb. 
626  (87  N.  W.  336). 
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Caption. 

25.  (1875.)  A  prosecution  for  the  viola- 
tion of  a  cltjr  ordinance  ahould  run  In  the 
name  of  "The  People  of  the  State  of  Ne- 
braska," and  not  In  the  name  of  the  city. 
City  of  Brov:nville  v.  Cook,  4  Neb.  101. 

2$.  (1888.)  Where  an  Information  was 
filed  in  the  district  conrt,  the  caption  of 
which  was,  "The  State  of  Nebraska,"  and 
'he  prosecution  thereunder  was  conducted 
in  the  name  of  the  "State  of  Nebraska,"  It 
was  sufficient  compliance  with  the  provis- 
ions of  section  24,  article  VI  of  the  consti- 
tution, which  requires  that  "all  process  shall 
run  in  the  name  of  the  state  of  Nebraska, 
and  all  prosecutions  shall  be  conducted  In 
the  name  of  the  state  of  Nebraska."  Alder- 
man V.  State,  24  Neb.  97  (38  N.  W.  36). 

Verification,  in  general. 

Waiver  of  defects  as  to,  see  post,  {$  160- 
154. 

'  27.  (1883.)  A  magistrate  has  no  right 
to  alter  an  Information,  In  any  material 
part  of  it,  without  the  consent  of  the  person 
who  made  It.  And,  if  made  with  his  con- 
sent. It  should  be  reverlQed  t>efore  any  fur- 
ther step  is  taken  under  It.  Lev>it  v.  State, 
15  Neb.  89  (17  N.  W.  366). 

28.  (1884.)  Where  a  criminal  complaint 
charges  the  accused  in  positive  terms  with 
the  commission  of  a  crime,  the  addition  of 
the  words  "the  affiant  verily  believes  the  de- 
fendant Is  guilty  of  the  facts  charged"  will 
not  render  the  complaint  Invalid  as  not  be- 
ing sworn  to  positively.  Brown  v.  State,  16 
Neb.  658  (21  N.  W.  454). 

 By  cotmtj  attorney. 

29.  (1901.)  Informations  for  crimes  must 
be  by  the  county  attorney  of  the  proper 
county  and  be  verified  by  his  oath.  Trimble 
V.  State,  61  Neb.  604  (85  N.  W.  844). 

30.  (1901.)  It  Is  auffldent  If  an  infor- 
mation is  verified  by  the  county  attorney,  on 
information  and  belief.    Sharp  v.  State,  61 

Neb.  187  (85  N.  W.  38). 

31.  (1901.)  An  information  charging  mnr 
der  may  be  verified  by  the  pneecutlng  at- 
torney of  the  proper  county.  Bush  v.  SttUe, 
62  Neb.  128  (86  N.  W.  1062). 

Authority  of  notary  public  to  take. 

32.  33.  (1887.)  An  Information,  under 
ter  54  of  the  criminal  code,  must  be  sworn 
chapter  54  of  the  criminal  code,  must  be 
sworn  to  before  a  magistrate — one  anthor^ 
ized  to  administen  the  oath,  and  not  before 


a  notary  public.  Richards  v.  State,  22  Neb. 
145  (34  N.  W.  346);  (1891)  Davis  V.  State, 
31  Neb>  247  (47  N.  W.  854). 

Bight  of  clerk  of  court  to.  take. 

34,  35.  (1901.)  A  Clerk  of  the  district 
court  may  properly  take  verifications  of  In- 
formations In  criminal  cases.  Sharp  v.  State, 
61  Neb.  187  (86  N.  W.  38);  (1901)  THmbie 
V.  State,  61  Neb.  604  (85  N.  W.  844). 

36.  (1901.)  The  deputy  clerk  of  the  court 
can  swear  the  county  attorney  to  an  infor- 
mation.   Nightingale  v.  State,  62  Neb.  371 

(87  N.  W.  158). 

nr.  BEQirisiTES  and  apjfyicucNCY 

07  ACCTTSATXON. 

Information  for  contempt  on  belief  see 

Contempt,  %  69. 

Requisite  of  complaint  In  extradition,  see 

Extradition,  §g  1-3. 

Sufficiency  of  complaint  charging  manu- 
facture of  cigarettes,  see  Cigarettes,  1 8. 

Information  or  complaint  In  contempt,  see 
Contempt,  SIS8-69. 

Sufficiency  of  allegation  charging  sale  of 
adulterated  milk,  see  Food,  i  11. 

Test  of  sufficiency. 

87.  (1897.)  The  test  by  which  to  deter- 
mine the  sufficiency  of  an  indictment  is 
whether  enough  remains  after  rejecting  all 
unnecessary  averments  thereof  to  satisfy  tibe 
requirements  of  the  statute.  Blodgett  v. 
State,  50  Neb.  121  (€9  N.  W.  761). 

Venue  or  place  of  offenae. 

Venue  of  prosecution  for  larceny,  see  Lor- 
ceny,  8  §43-46. 

38.  (1879.)  Where  there  are  several 
counts  In  an  indictment,  in  the  first  of 
which  the  time  and  place  are  specifically 
stated,  It  la  sufficient  to  allege  In  the  subse- 
quent counts  that  the  otTense  therein  de- 
scribed was  then  and  there  committed.  FitJe 
V.  State,  9  Neb.  62  (2  N.  W.  881). 

89.  (1897.)  The  place  of  the  commission 
of  an  offense  charged  in  one  of  the  counts  of 

the  Information  is  sufficiently  set  forth  by 
averment  that  the  defendant,  "In  the  county 
aforesaid."  did  commit  the  acts  constitntlng 
the  offense,  when  In  a  former  count  the 
county  and  state  are  d^nltely  stated.  BarU 
ley  V.  State,  63  Neb.  310  (73  N.  W.  744). 

40.  (1897.)  An  information.  In  the  cap- 
tion and  venue  of  which  a  given  county  and 
state  are  named,  which  charges  that  the  de- 
fendant, "bi  the  county  aforesaid,  Uien  and 
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there  being  In  said  county,"  did  commit  ft 
glTen  crime,  sufficiently  alleges  that  the  of- 
fense was  committed  In  the  county  stated  In 
the  captton  and  venue.  Bartley  v.  State,  63 
Neb  310  (73  N.  W.  744). 

41.  (1899.)  An  Information  whose  cap* 
Uon  Is  "State  of  Nebraska,  Oreeley  County, 
ss."  and  which  chaises  that  a  designated 
crime  vas  committed  "In  said  county  and 
stite  aforesaid,"  alleges  the  venue  with  suf- 
Sdrat  certainty.  Dunn  v.  State,  58  Neb. . 
807  (79  N.  W.  719). 

42.  (1903.)  In  a  criminal  prosecution  the 
office  of  tbe  venue  in  a  complaint  Is  to  name 
the  place  where  the  alleged  offense  was  com- 
mitted, and  to  show  that  the  court  before 
whom  tbe  Information  Is  laid,  has  Jurisdic- 
tion to  proceed.  It  is  not  an  error  fatal  to 
the  Jurisdiction  of  the  court  to  recite  these 
matters  in  the  English  language,  and  no 
psrticQtar  form  of  words  Is  Indispensably 
reqnislte'for  that  purpose.  Seay  v.  Shrader, 
S9  Neb.  245  (95  N.  W.  690). 

Time  of  offense. 

43.  (1897.)  Under  section  412  of  the 
criminal  code,  an  Indictment  or  information 
la  not  rendered  fatally  defective  "for  omit- 
ting to  state  the  time  at  which  the  otTease 
was  committed,  la  any  case  where  time  Is 
not  of  the  essence  of  the  otrenae,  nor  for 
stating  the  time  Imperfectly.  Rema  v.  State, 
S2Neb.  375  (72  N.  W.  474). 

Intent 

44.  (1886.)  Where  an  olfense  consists  In 
doing  some  unlawful  or  criminal  act  the 
evil  intent  will  he  presumed  and  need  not 
be  alleged.  State  v.  Hurde,  19  Neb.  316  (27 
N.  W.  139). 

45.  (1899.)  It  shall  be  sufficient  in  any 
Indictment,  where  It  shall  be  necessary  to 
allege  an  intent  to  defraud,  to  allege  that 
the  party  accused  did  the  act  with  Intent  to 
defrand,  without  alleging  an  intent  to  de- 
band  any  particular  person  or  body  cor- 
porate. (Criminal  code,  sec.  417.)  Davis 
V.  State,  58  Neb.  466  (78  N.  W.  930). 

Chsrging  statutory  oflenaes  In  tbe  lan- 
gnage  of  the  statnte. 

46.  In  charging  the  commission  of  an  of- 
fense In  an  indictment,  it  Is  not  necessary 
that  the  exact  words  of  the  statute  be  used, 
provided  the  words  employed  are  the  equiv- 
alents in  meaning  of  those  contained  in  the 
it^nte.  (1885)  Whitman  v.  State,  17  Neb. 
224  (22  N.  W.  459):   (1893)  Hodgkina  v. 


State,  36  Neb.  160  (54  N.  W.  86);  (1904) 
Smith  V.  State,  72  Neb.  345  (100  N.  W.806); 
(1905)  Hose  V.  State,  74  Neb.  493  (105  N. 
W.  253), 

47.  (1889.)  Where  a  criminal  statute  Is 
descriptive  of  the  offense  which  Is  declared 
to  be  a  crime,  an  Information  or  complaint 
filed  before  a  justice  of  the  peace,  the  charg- 
ing part  of  which  is  in  the  language  of  the 
statute,  will  be  held  sufficient.  State,  ex 
rel.  Bryant,  v.  Lauver,  26  Neb.  757  (42  N 
W.  762). 

48,  49.  (1900.)  Where  a  statute  states 
the  elements  of  a  crime  It  is  generally  suffi- 
cient, in  an  information  or  indictment,  to 
deecribe  such  crime  in  the  language  of  the 
statute.  LeiMenberg  v.  State,  60  Neb.  62S 
(84  N.  W.  6);  (1901)  Chapman  v.  State,  61 
Neb.  888  (86  N.  W.  907). 

50.  (1903.)  An  information  which  charges 
In  the  language  of  the  statute,  or  in  words 
equivalent  thereto,  the  commission  of  an  of- 
fense as  therein  denounced.  Is  sufficient,  an  I 
such  Information  Is  invulnerable  to  a  de- 
murrer. Peterson  v.  State,  64  Neb.  876  (90 
N.  W.  964). 

51.  (1906.)  The  rale  Is  well  settled  lhat 
to  cbarge  a  statutory  ofTense  the  Informa- 
tion must  contain  a  distinct  allegation  of 
each  essential  element  of  the  crime  as  de- 
fined by  the  law  creating  It.  In  charging  a 
statutory  offense  It  Is  always  necessary,  and 
generally  sufficient,  to  charge  It  In  the  Ian 
guage  of  the  statute,  or  its  equlvaleni. 
yewbv  V.  State,  76  Neb.  38  (106  N.  W. 
1099). 

52.  (1906.)  Where  a  statute  states  the 
elements  of  a  drlme,  it  Is  generally  auffl- 
clent.  in  an  Information  or  indictment,  to 

describe  such  crime  in  the  language  of  the 
statute.  Cordson  v.  State,  77  Neb.  416  (109 
N,  W.  764). 

Essential  elements  of  offense  In  general. 

53.  (1895.)  In  an  information  It  is  neces- 
sary to  state  specifically  the  essential  facts 
constituting  the  crime  charged.  O'Connor 
V.  State,  46  Neb.  167  (64  N.  W.  719). 

64.  (1903.)  An  Information,  after  charg- 
ing the  facts  constituting  an  alleged  false 
and  fraudulent  pretenses  in  procuring  a 
deed  to  certain  land,  stating  "that,  relying 
upon  and  believing  such  false  representa- 
tions, K  was  Induced  to  give  up — by  convey- 
ing and  delivering  a  warranty  deed — to 
certain  premises."  does  not  state  facts  suf- 
ficient to  constitute  the  crime  of  traudu- 
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leatly  obtainlDg  the  signature  to  the  deed. 
Moline  v.  State,  67  Neb.  164  (93  N.  W.228). 

56.  (1907.)  An  information  for  an  of- 
fense made  criminal  by  statute  or  ordinance 
must  charge  every  element  of  the  offense 
as  defined  by  the  statute  or  ordinance. 
Hcrbes  v.  State,  79  Neb.  832  (113  N.  W. 
530). 

-    Aider  by  intendment. 

56.  (1887.)  A  complaint  must  charge  ex- 
plicitly all  that  Is  essential  to  constitute  the 
offense,  and  It  cannot  be  aided  by  intend* 
ments.  Smith  v.  State,  21  Neb.  552  (82  N. 
W.  694);  (1886)  Lord  v.  State,  17  Neb.  636 
(23  N.  W.  507). 

57.  (1903.)  An  indictment  or  Informa- 
tion must  charge  explicitly  all  that  is  es- 
sential to  constitute  the  offense.  It  cannot 
be  aided  by  intendment,  nor  by  way  of  re- 
cital of  Inference,  but  must  positively  and 
explicitly  state  what  the  accused  is  called 
upon  to  answer.  MoHne  v.  State,  67  Neb. 
164  (93  N.  W.  228). 

-  68.    (1906.)  A  criminal  information  must 

charge  explicitly  all  that  ts  essential  to  con- 
stitute the  offense  sought  to  be  described. 
Nothing  can  be  interpolated  therein,  and  Its 
averments  will  not  be  aided  by  intendments. 
Saae  v.  State,  74  Neb.  493  (105  N.  W.  253). 

Act  constituting  offense. 

59.  (1903.)  In  charging  the  statutory 
crime  defined  by  section  49  of  the  criminal 
code,  it  la  essential  to  aver  In  apt  terms  an 
attempt  by  the  accused  to  commit  one  of  the 
felonies  enumerated  by  alleging  the  overt 
act  or  acts  constituting  such  attempt,  and 
tn  the  absence  of  such  allegations  an  infor- 
mation by  which  it  Is  sought  to  charge  an 
offense  under  said  section  is  ffttally  defect- 
ire,  and  will  not  support  a  sentence  of  Im- 
prisonment for  a  violation  of  the  niroTlsions 
thereof.  Smith  v.  State,  68  Neb.  204  (94  N. 
W.  106). 

Directness  and  posittvenew. 

60.  (1885.)  A  complaint  In  a  criminal 
prosecution  must  be  so  specific  as  to  nega- 
tive the  Innocence  of  the  party  sought  to  be 
charged  with  an  offense.  Ex  parte  Eada,  17 
Neb.  145  (22  N.  W.  352). 

61.  (1891.)  In  all  matters  based  on  the 
oath  of  a  party  charging  another  with  the 
commission  of  an  offense  by  which  he  must 
be  deprived  of  his  liberty,  the  charge  must 
be  specific  and  direct.  Mere  hearsay  will 
not  do.  Ludden  v.  State,  31  Neb.  429  (48 
N.  W.  61). 


62.  (1902.)  An  Information  upon  which 
the  party  charged  is  to  be  put  upon  trial, 
which,  instead  of  charging  an  offense  in 
positive  terms,    merely   charges  that  the 

county  attorney  "has  reason  to  believe  and 
does  believe"  that  the  acts  constituting  the 
offense  have  been  committed  by  the  ac- 
cused, is  vulnerable  to  a  demurrer  Both- 
man  v.  State,  66  Neb.  302  (32  N.  W.  303). 

Exceptions  and  provisos^  ox  negative  aver- 
ments. 

63.  (1893.)  In  charging  an  offense  un- 
der a  statute  the  general  rule  is  that  a  neg- 
ative averment  of  the  matter  of  a  proviso 
is  not  required  in  an  information,  unless 
the  matter  of  such  proviso  enters  into  and 
becomes  a  part  of  the  description  of  the  of- 
fense, or  is  a  qualification  of  the  language 
defining  or  creating  it.  Oee  Wo  v.  State,  86 
Neb.  241  (54  N.  W.  513).  [Overruled. 
O'Connor  v.  State,  46  Neb.  157.] 

64.  (1893.)  Where  a  proviso  In  a  crim- 
inal statute  points  directly  to  the  character 
of  the  offense,  or  where  the  statute  includes 
two  or  more  classes  which  will  be  affected 
thereby,  such  as  physicians  who  remove 
Into  the  state  to  practice  after  the  passage 
of  an  act  to  regulate  the  practice  of  medi- 
cine, and  persons  who  were  residing  In  the 
state  and  practicing  under  a  former  act.  In 
such  cases  the  information  must  show  on 
Its  face  that  the  accused  does  not  belong  to 
either  class.  Oee  Wo  v.  State,  36  Neb.  241 
(64  N.  W.  613). 

66.  (1901.)  An  llifonuatlon  need  not  neg- 
ative the  exceptions  of  a  statute  which  are 
not  descriptive  of  the  offense.  Softeld  v. 
State,  61  Neb.  600  (85  N.  W.  840). 

66.  (1901.)  The  rule  Is  that  only  such 
exceptions  and  provisions  of  m  statute  are 
required  to  be  negatived  in  an  Information 
as  are  part  of  the  description  of  the  offense. 
Holt  V.  State,  62  Neb.  134  (86  N.  W.  1073). 

Designation  of  persons  other  than  aoeosed. 

67.  (1899.)  Where  the  name  of  the  vic- 
tim of  a  criminal  assault  is  the  tame  in  two 
counts  of  an  information,  the  law  presumes 
that  the  reference  In  both  is  to  the  same 
person.  Dunn  v.  State,  68  Neb.  807  (79  N. 
W.  719). 

68.  (1901.)  The  rule  requiring  the  name 
of  a  person  other  than  the  accused  to  be  set 
forth  in  an  Information  Is  subject  to  the 
qualification  that  If  the  name  Is  unknown, 
that  fact  may  be  so  alleged.  SofieJd  v. 
State.  61  Neb.  600  (86  N.  W.  840). 
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Effect  of  dwilgnating  nee  or  color  of  ac- 
cused. 

69.  (1907.)  It  Is  not  comnnendable  for 
the  prosecuting  attorney  to  use  any  word, 
abbreviation  or  letter  In  an  information, 
designating  tbe  race  or  color  of  the  dofend- 
ani:  but,  wbere  it  appears  tbat  such  desig- 
nation cannot  result  in  any  prejudice  to  the 
substantial  rights  of  the  defendant.  It  is  not 
ground  for  quashing  the  Information.  Har- 
rit  V.  State,  80  Neb.  195  (114  N.  W.  168). 

Felonious  nature  of  act. 

;o.  (1894.)  An  information  chai^ngthe 
commission  of  an  offense,  which  Is  a  felony 

under  the  statute,  is  not  bad  because  of  a 
failure  to  cbarge  that  the  act  was  felo- 
niously committed.  Wagner  v.  State,  43  Neb. 
1  (61  N.  W.  85). 

71.  (1902.)  The  word  "feloniously"  «m 
serve  no  practical  purpose  in  an  informa- 
tion charging  all  the  essential  elements  of 
*  felony.  Ricliarda  v.  State,  65  Neb.  808 
(HI  N.  W.  878). 

72.  (1902.)  It  was  thought  in  ancient 
times  to  be  a  wholesome  rule  to  require  the 
pleader  to  show  by  the  use  of  the  word 
"leloniouBly,"  as  an  appellative  term,  the 
grade  of  tbe  offense  charged,  but  the  reason 
for  the  rule  and  the  rule  Itself  have  ceased 
to  exist  Richard*  v.  State,  65  Neb.  808  (91 
N.  W.  878). 

73.  (1903.)  The  word  "feloniously"*  can 
serve  no  practical  purpose  in  an  Informa- 
tion charging  all  the  essential  elements  of 
a  felony.  Rmo  v.  State,  69  Neb.  391  (95  N. 
W.  1042). 

SnipluBBge  and  unnecessary  matter. 

74.  (1871.)  Whatever  Is  charged  that  U 
vnnec^sary  may  be  disregarded;  mere  sur- 
plusage wilt  not  vitiate  an  Indictment. 
Ervger  v.  State,  1  Neb.  365. 

75.  (1894.)  Allegations  in  an  Informa- 
tion K-hicfa  are  immaterial  and  unnecessary 
nay  be  treated  as  surplus^,  and  be  en- 
tirely rejected.  Ball  v.  State,  40  Neb.  320 
(58N.  W.  929). 

76.  (1894.)  It  Is  not  a  fatal  defect  in 
an  loformation  that  it  charges  an  offense 
itllh  unneeessary  particularity.  State  v. 
Kendall.  38  Neb.  817  (57  N.  W.  525). 

77.  (1897.)  Averments  In  an  informa- 
tion of  matters  which  are  Immaterial,  and 
not  necessary  ingredients  of  the  offense 
chit^,  may  be  rejected  u  surplusage. 
Burlburt  v.  State,  52  Neb.  428  (72  N.  W. 
471). 


78.  (1905.)  Where  words  appear  in  an 
InformAtion  which  might  be  stricken  out, 
leaving  an  offense  sufficiently  charged,  and 
such  words  do  not  tend  to  negative  any  of 
the  essential  averments  therein,  they  may 
be  treated  as  sui^Iusage,  and  be  entirely 
rejected.  Base  v.  State,  74  Neb.  493  (105 
N.  W.  253). 

Effect  of  indorsement  of  specific  name  of 
offense. 

79.  (1896.)  It  wUl  not  be  presumed  that 
the  indorsement  of  the  words  "rape  and  in- 
cest" In  connection  with  the  word  "informa- 
tion," was  prejudicial  to  the  accused  when 
such  words  aptly  summarized  the  facts 
stated  within  tbe  information  and  the  at- 
tention of  the  trial  court  had  been  in  no 
way  directed  to  the  words  complained  of. 
Fager  v.  State,  49  Neb.  439  (68  N.  W.  611). 

Variance  from  preliminary  complaint  or 
vparrant. 

80.  (1897.)  In  a  prosecution  by  infor- 
mation, the  complaint  and  information  must 
charge  the  same  offense,  but  it  is  sufficient 
If  the  charge  In  the  information  is  substan- 
tially the  same  as  that  alleged  in  the  com- 
plaint. If  this  Is  so,  a  plea  of  no  preliminary 
examination  on  the  ground  of  a  variance 
between  the  complaint  and  information  is 
without  force.  MilU  v.  State,  53  Neb.  263 
(73  N.  W.  761). 

81.  (1987.)  If  the  Identity  of  the  offense 
charged  is  preserved,  the  statement  of  it  la 
the  information  or  counts  thereof  may  be 
varied  from  that  of  the  complaint  to  meet  a 
possible  state  of  the  proof.  MilU  v.  State, 
53  Neb.  263  (78  N.  W.  761). 

82.  (1903.)  When  it  appears  that  the 
charge  in  the  complaint  Is  substantially  the 
same  as  that  set  forth  in  the  Information, 
a  plea  of  a  want  of  a  preliminary  examina- 
tion, or  a  variance  between  the  complaint 
and  the  Information,  is  unavailing.  Van 
Byoc  V.  State,  69  Neb.  520  (96  N.  W.  266). 

Conclusion. 

83.  (1876.)  An  indictment,  otherwise 
good.  Is  not  bad  for  the  sole  reason  that  the 
usual  conclusion,  "And  the  Jurors  aforesaid, 
on  their  oath,  do  say  *  •  *  did  kill,"  etc., 
was  omitted.   Smith  v.  State,  4  Neb.  277. 

84.  (1897.)  It  is  not  essential  to  the  va- 
lidity of  an  information  that  It  should  con- 
clude, "against  the  peace  and  dignity  of  the 
state."  Bolln  v.  State,  61  Neb.  581  (71  N.  W. 
444). 
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Constructioii  in  general. 

86.  ( 1904. )  The  court  will  give  the  worda 
used  in  tbe  information  Uieir  ordinary  and 
commonly  accepted  meaning,  and,  when 

viewed  in  this  light.  If  the  words  employed 
mean  the  same  thing  as  those  found  in  the 
language  of  the  statute  denouncing  the  of- 
fense, the  information  will  be  upheld.  Smith 
V.  State,  72  Neb.  S46  (100  N.  W.  806). 

V.  JOINDEB  OT  FABTIBS,  OSTEHSES, 
COTTNTS  AN1>  ELECTION. 

Joinder  of  parties. 

86.  (1897.)   All  participants  in  a  crime 

may  be  joined  In  the  same  Information,  or 
they  may  be  Informed  against  separately. 
It  will  not  defeat  a  prosecution  for  the  evi- 
dence to  show  that  all  the  perpetrators  are 
not  defendants.  Johnton  v.  State,  53  Neb. 
103  (73  N.  W.  463). 

Joinder  of  counts. 

87.  (1889.)  Several  distinct  offenses  of 
the  same  kind,  In  cases  of  misdemeanor, 
may  be  joined  in  the  same  indictment.  Bur- 
rell  V.  State,  25  Neb.  581  (41  N.  W.  399). 

88.  (1890.)  In  case  of  misdemeanor, 
several  distinct  offenses  of  the  same  kind 
may  he  joined  ln~  Uie  same  indictment 
MarUn  v.  State,  80  Neb.  507  (46  N.  W.  621). 

89-91.  (1894.)  Different  criminal  acts 
which  constitute  parts  of  the  same  transac- 
tion, such  as  burglary  with  intent  to  steal 
particular  property,  and  larceny  of  the  prop- 
erty described,  may  be  charged  in  the  same 
Indictment  or  count  thereof.  AUcen  v.  State, 
41  Neb.  263  (59  N.  W.  888);  (1896)  Lato- 
head  v.  State,  46  Neb.  607  (65  N.  W.  779): 
(1898)  Ounningham  v.  State,  56  Neb.  691 
(77  N.  W.  60). 

92.  (1902.)  Where  two  offenses  are 
charged  in  the  same  count  of  a  complaint 
filed  before  an  examining  magistrate,  such 
duplicity  does  not  render  the  proceedings 
before  such  magistrate  Invalid,  nor  can  It 
be  sueeessfully  urged  in  abatement  of  an  In- 
formation filed  In  the  district  court  based  on 
such  examination.  Sothman  v.  State,  66  Neb. 
302  (92N..W.  303). 

Elections. 

 Necessity  of  election  in  general. 

93.  (1897.)  Where  the  Indictment  con- 
tained two  counts,  one  for  malicious  shoot- 
ing with  intent  to  kill,  the  other  for  mali- 
cious shooting  with  Intent  to  wound,  the 
defendant  was  not  entitled  to  an  order  com- 
pelling the  prosecutor  to  elect  on  which 


count  he  would  proceed.  Candj/  v.  State,  8 
Nc-j.  482. 

94.  (1894.)  In  one  count  of  the  informa- 
tion tor  murder  the  accused  was  charged 
with  having  purposely,  and  of  his  deliber- 
ate and  premeditated  malice,  killed  the  de- 
ceased, and  In  two  other  counts  the  killing 
is  alleged  to  have  been  done  in  an  attempt 
to  rob  the  deceased.  SeJd,  To  charge  but 
one  ofTenae,  and  a  motion  to  require  the 
state  to  elect  between  the  several  counts  of 
the  information  was  properly  overruled. 
mn  V.  state,  42  Neb.  603  (60  N.  W.  916). 

95.  (1894.)  Where  a  single  crime  is 
charged  in  an  Information,  and  the  state  on 
the  trial,  for  the  purpose  of  proving  the 
offense  alleged,  introduces  testimony  tend- 
ing to  prove  similar,  but  distinct  crimes,  the 
proper  practice  Is  for  the  accused  to  move 
the  court  to  require  the  prosecutor  to  elect 
on  which  transaction  he  will  rely  for  a 
conviction.  Palin  v.  State,  38  Neb.  862  (67 
N;  W.  743). 

96.  (1896.)  Where  one  is  charged  with 
embezzlement  of  county  funds  while  he  vss 
county  treasurer,  the  information  contain- 
ing several  distinct  acta  of  embezzlement, 
it  is  error  to  withhold  ruling  on  a  motion 
requiring  the  state  to  elect  under  which 
count  it  would  proceed  until  after  the  close 
of  the  state's  evidence.  Korth  V.  State,  46 
Neb.  631  (65  N.  W.  792). 

97.  (1897.)  Refusal,  before  trial,  to  re- 
quire the  state  to  elect  as  to  which  count 
of  the  Information  It  would  reply  upon,  held 
reviewable  without  being  assigned  as  error 
In  the  motion  for  a  new  trial.  Bans  v. 
State,  60  Neb.  160  (69  N.  W.  888). 

98.  (1897.)  Where  an  Information  con- 
tains two  counts  charging  one  offense,  the 
prosecutor  is  not  obliged  to  elect  upon  which 
count  he  will  rely  for  a  conviction.  Hurt- 
burt  V.  State,  52  Neb.  428  (72  N.  W.  471). 

99.  (1900.)  Several  misdemeanors  of 
the  same  kind  may  be  set  forth  In  as  many 
counts  of  an  Information,  and  the  prosecutor 
Is  not  required  to  elect  upon  which  count 
be  will  proceed.  Little  v.  State,  60  Neb.  749 
(84  N.  W.  248;  51  L.  R.  A.  717). 

100.  (1904.)  When  an  Information  con- 
tains two  or  more  counts  charging  distinct 
and  separate  ofFenses  of  the  same  nature, 
the  trial  court  may,  In  the  exercise  of  a 
sound  discretion,  require  the  county  attor- 
ney to  elect  on  whidi  count  he  will  rely  for 
a  convlctton,  either  before  the  commence- 
ment of  the  trial,  or  after  the  state  has 
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produced  its  evidence  in  chief,  and  tefore 
the  accused  fs  required  to  make  his  defense, 
fljiiir  V.  State,  72  Neb.  501  (101  N.  W.  17). 

101.  (1906.)  When  two  counts  of  an  In- 
formation involve  substanlally  the  same 
facts,  and  call  for  the  same  evidence  to  sup- 
port them,  the  court  will  not  ordinarily 
require  an  election  ui>on  which  count  the 
proBecDtion  will  proceed.  SigHee  v.  Btate, 
14  Neb.  381  (104  N.  W.  748). 

102.  (1!I07.)  It  Is  pennlsslhle  to  allow 
several  high  grade  ofEenses  to  be  Joined  In 
an  indictment  or  information,  but  in  such 
cases  only  a  single  issue  will  he  permitted 
lo  go  to  the  jury;  and,  where  such  offenses 
an  dlsUnct  and  eeparate,  the  court  should 
require  the  prosecutor  to  elect  upon  which 
of  the  different  counts  he  wUl  rely  for  a 
conviction.  MilUfr  v.  State,  78  Neb.  645  (111 
a.  W.  637). 

108,  (1907.)  The  rule  that  where  differ- 
ent tdfenses  are  joined  in  an  Indictment,  the 
proBwutor  will  be  required  to  elect,  does 
not  apply  to  misdemeanors  and  felony  cases 
vhere,  by  a  single  act,  the  accused  may  be 
guilty  of  two  criminal  offenses,  or  where  the 
same  transaction  amounts  to  several  of- 
fenses of  the  same  grade  and  class  and  sub* 
ject  to  the  same  punishment.  Miller  v.  State, 
TSNeb.  645  (111  N.  W.  637). 

 Discretion  of  court. 

104.  (1896.)  A  number  of  different 
felonies  of  the  same  general  character  may 
be  charged  In  separate  counts  of  an  infor- 
mation, and  It  Is  within  the  discretion  of  the 
eonrt  to  require  the  state  to  elect  as  to 
counts.  Korth  v.  State,  46  Neb.  631  (65  N. 
W.  792). 

105.  (1896.)  The  question  of  whether 
tlie  state  will  be  required  to  elect  tietween 
the  several  counts.  If  a  motion  is  made  by 
defendant  that  it  be  so  required,  will  rest 
la  the  Boand  discretion  of  the  trial  court, 
and  unless  It  appears  that  there  has  been 
an  abuse  of  such  discretion  In  overmllng 
the  motion,  it  will  not  be  available  as  error. 
Korth  V.  State,  46  Neb.  631  (65  N.  W.  792). 

106.  (1897.)  Where  different  felonies  of 
the  same  general  character  or  grade  are 
diai^  in  different  counts  of  an  informa- 
tion, it  is  within  the  discretion  of  the  trial 
eonrt  to  require  the  prosecutor  to  elect  as  to 
eonnts  and  no  election  is  required  between 
counts  charging  the  same  offense.  Bartlej/ 
V.  Btate.  53  Neb.  310  (73  N.  W.  744). 

■  Effect 

107.  (1897.)  An  election  by  the  prose- 
cutor to  proceed  alone  under  one  count  does 
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not  so  far  take  the  other  counts  out  of  the 
information  as  to  destroy  the  effect  of  a  ref- 
erence to  them  as  to  time  and  place.  Ban- 
ley  V.  State,  53  Neb.  319  (73  N.  W.  744). 

VI.  UOTION  TO  QUASH,  OB  STBIKS 
OUT,  AND  OBJECTIONS. 
Objection  to  indictment  in  generaL 

108.  (1897.)  A  motion  or  objection  di- 
rected to  an  indictment  or  information  a-^ 
a  whole  will  he  overruled  unless  applicable 
to  each  count  thereof.  Blodgett  v.  State,  50 
Neb.  121  (69  N.  W.  751). 

109.  ( 1898.)  Matters  cannot  be  pre 
sented  by  plea  in  abatement  which  are  tri- 
able under  a  plea  of  not  guilty.  State  v 
Bailey,  67  Neb.  204  (77  N.  W.  654). 

Motion  to  strike  out. 

110.  (1897.)  The  remedy  of  the  accuses; 
in  an  indictment  or  information  is  by  plea 
and  not  by  motion  to  strike  unnecessary  anri 
Immaterial  allegations.  Blodgett  v.  State,  50 
Neb.  121  (69  N.  W.  751). 

Striking  out  unnecessary  matter. 

111.  (1894.)  "Where  words  appear  in  an 
information  which  might  be  stricken  out, 
leaving  an  offense  sufficiently  charged,  and 
such  words  do  not  tend  to  negative  any  of 
the  essential  averments,  the  state  should, 
upon  motion,  be  permitted  to  strike  out 
such  words.  State  v.  Kendall,  38  Neb.  817 
(57  N.  W.  525). 

Uotion  to  quash. 

112.  (1888.)  In  prosecution  upon  an  in- 
formation charging  a  felony,  the  district 
court,  after  information  is  filed,  will  not, 
upon  motion  to  quash,  inquire  Into  form  and 
validity  of  complaint  upon  which  prelim- 
inary examination  before  magistrate  was 
had,  the  crime  alleged  being  the  same. 
Alderman  v.  Btate,  24  Neb.  97  (38  N.  W.  36). 

113.  (1895.)  An  objection  that  the  of- 
fense charged  In  the  indictment  differs  from 
that  in  the  complaint  should  be  made  by 
plea  in  abatement  and  not  by  motion  to 
quash.  Whitner  v.  State,  46  Neb.  144  (64 
N.  W.  704). 

114.  (1897.)  On  a  motion  to  quash  an 
information,  the  district  court  will  not  In- 
quire Into  the  validity  of  the  warrant  of 
arrest  issued  by  the  examining  magistrate. 
Bartley  v.  State.  53  Neb.  310  (73  N.  W.  744). 

VII.  AHEENDMENT. 

Amending  information  by  adding  corpo- 
rate capacity  of  owner  of  stolen  property, 
see  Larceny,  8  46. 
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Bi^ht  to  amend  In  generaL 

115.  (1890.)  An  amendment  to  an  in- 
formation adding  the  corporate  capacity  of 
prosecuting  witness,  fteW  not  prejudicial  to 
defendant.  Braithicaite  v.  State,  28  Neb. 
832  (45  N.  W.  247). 

116.  (1905.)  The  court  may,  In  Its  dis- 
cretion, before  trial,  permit  the  county  at- 
torney to  amend  a  criminal  information, 
provided  the  amendment  does  not  change 
the  nature  or  identity  of  the  offense  charged, 
and  the  Information  as  amended  charges  no 
other  crime  than  the  one  on  which  the  ac- 
cused has  had  a  preliminary  examination. 
Razee  v.  State,  73  Neb.  732  (103  N.  W.  438). 

117.  (1900.)  It  is  not  error  to  refuse  to 
allow  the  county  attorney  to  file  an  amended 
information,  where  the  complaint  before  the 
examining  magistrate  failed  to  state  a  crime. 
State  V.  Dennison,  60  Neb.  167  (82  N. 
W.  383). 

Interlln  eatlons. 

118.  (1896.)  From  the  mere  fact  that 
the  word  "purposely"  was  interlined  with  a 
pen  In  a  type-written  Information,  upon 
which  a  preliminary  examination  was  had. 
It  la  not  a  necessary  inference  that  the 
interlineation  was  made  after  or  during  the 
preliminary  examination,  and  a  plea  in 
abatement  sustained  only  by  such  assump- 
tion was  properly  overruled  in  the  district 
court.  Hoover  v.  State,  48  Neb.  184  (66  N. 
W.  1117). 

Conditions  precedent  to  amendment. 

119.  (1892.)  To  authorize  the  amend- 
ment of  an  Information  for  felony  by  chang- 
ing the  Initials  of  a  witness  after  he  has 
been  sworn,  the  prosecutor  should  be  re- 

,  quired  to  show  that  he  did  not  until  then 
leam  that  the  change  was  needed,  and  the 
case  should  be  continued  if  the  accused  ap- 
pears to  have  been  misled.  Binkley  v. 
State,  34  Neb.  757  (52  N,  W.  708). 

Bight  of  accused  to  copy  after  sjnendment. 

120.  (1892.)  When  an  Information  for  a 
felony  Is  insufficient  for  want  of  a  material 
averment,  it  Is  error  for  the  trial  court  to 
permit  an  amendment  supplying  such  de- 
ficiency, and  require  the  accused,  over  his 
objection,  to  proceed  with  the  trial  Immedi- 
ately, refusing  him  a  copy  of  the  amended 
information,  and  the  statutory  time  to 
plead  thereto.  Zink  v.  state,  34  Neb.  37 
(51  N.  W.  294). 


Vm.  ISStTBS,  PBOOT  AND  YAXtAOCE. 

Variance  in  general. 
In  particular  offenses,  see  specific  crimes. 

Variance  in  proof  in  embezzlement,  see 
Embezzlement,  §8  42-44. 

Variance  of  proof  in  placing  obstruction 
on  railroad  track,  see  Railroad*,  i  214. 

121.  (1884.)  The  name  which  a  man 
"always  went  by,"  which  be  declares  is  his 
name  in  his  dying  declaration,  and  by  which 
his  own  mother  knew  him,  may  be  deemed 
his  right  name  although  one  witness  has 
testified  that  it  was  not  "hla  right  name." 
Binfield  V.  State,  16  Neb.  484  (19  N.  W.  607). 

122.  (1892.)  Evidence  showing  defend- 
ant placed  a  claw-bar  across  one  rail  of  a 
railroad  track  is  not  a  material  variance 
from  a  count  chai^ng  the  placing  of  ob- 
structions across  the  track.  Weinecke  v. 
State.  34  Neb.  14  (51  N.  W.  807). 

122a.  (1895.)  Under  a  plea  of'  "not 
guiltsr"  the  defense  of  the  statute  of  limita- 
tions may  be  set  up.  Bonghn  v.  State,  44 
Neb.  889  (S2  N.  W.  1094). 

123.  (1897.)  In  a  prosecution  for  a  mis- 
demeanor it  Is  not  essential  that  the  state 
should  prove  the  commission  of  the  offense 

on  the  precise  date  laid  in  the  information. 
It  Is  sufficient  if  It  be  established  that  the 
crime  was  committed  within  the  statute  of 
limitations.  Hans  v.  State,  50  Neb.  150  (69 
N.  W.  838). 

124.  (1897.)  In  an  information  charging 
false  entries  in  the  bank  accounts  of  one 
designated  "treasurer"  there  is  a  fatal  va- 
riance when  shown  to  Include  the  private 
accounts  as  an  individual.  Williama  v. 
State,  51  Neb.  630  (71  N.  W.  313). 

126.  (1897.)  A  charge  in  an  information 
of  having  made,  or  caused  to  be  made,  a 
false  entry  in  the  account  of  an  individual 
with  a  bank  on  Its  books  is  not  sustained  by 
proof  that  such  entry  was  in  an  account  of 
such  bank  with  such  individual  designated 
In  the  accounts  as  township  treasurer. 
Williams  V.  State,  61  Neb.  630  (71  N.  W. 
313). 

126.  (1901.)  Where,  in  an  Information, 
a  word  found  in  the  Instrument  proved  Is 
omitted  from  the  Instrument  as  recited,  or 
a  word  Inserted  in  the  instrument  described 
which  is  not  in  the  Instrument  proved,  or  a 
word  in  the  Instrument  proved  is  abbre- 
viated or  misspelled  in  the  Instrument 
described,  or  numbers  and  dates  are  repre- 
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•ented  by  fibres,  snd  the  change  in  no 

masner  or  for  any  purpose  alters  the  sig- 
nification or  tends  to  prejudice  the  substan- 
tial rights  of  the  defendant  upon  the  merits 
of  the  case,  the  variance  is  Immaterial. 
Burlintim  v.  State,  61  Neb.  276  (  86  N. 
W.  76). 

127.  (1902.)  A  variance  between  a  de- 
scriptive averment  of  the  Information  and 
the  evidence  given  In  support  thereof  Is  not 
fatal  onless  such  Tariance  is  material  to 
the  merits  at  the  caM  or  prejudicial  to  the 
defendant  GFoItJs&erry  v.  State,  66  Neb.  812 
(92N.  W.  906). 

Persona  other  than  accused. 

128.  (1889.)   Where  the  name  of  a  prose- 

cuUng  Titness  Is  alleged  In  an  Information 
10  be  John  M.  Thayer,  but  be  teetifles  that 
it  is  Heremlah,  the  variance  Is  fatal  to  con- 
viction. Oanay  v.  State,  27  Neb.  707  (43  N. 
W.  749,  44  N.  W.  108). 

129.  (1898.)  The  names  "Mrs.  Fred 
Steinburg"  and  Mrs.  Fred  Steenburg,"  the 
first  indorsed  on  an  Information  as  the 
name  of  a  witness,  and  the  second  appearing 
in  testimony  as  her  name,  are  idem  eonana. 
Carralt  v.  State,  53  Neb.  431  (73  N.  W.  939), 

Principal  and  aeceasorleo. 

130.  (1884.)  At  common  law,  In  cases 
where  an  indictment  referred  to  third 
parties  as  persons  to  the  grand  Jury  un- 
known, if  upon  the  trial  It  was  made  to  ap- 
pear that  the  grand  jury  did  not  know  the 
names  of  the  pet^ns  referred  to,  the  ac- 
cused would  have  to  be  acQuitted  on  the 
ground  of  a  variance  between  the  allegations 
of  the  indictment  and  the  proof&  But  it 
was  not  necessary  for  the  state  to  prove 
the  truth  of  the  allegation  beyond  a  reason- 
able doubt.  Ottthrie  v.  State,  16  Neb.  667 
(21  N.  W.  455). 

131.  (1S97.)  All  participants  In  a  crime 
may  be  Jointly  chained  in  the  same  Informa- 
tion, or  they  may  be  informed  against  sep- 
arately, as  the  prosecutor  may  elect.  It  will 
not  defeat  a  criminal  prosecution  for  the 
evidence  to  show  that  all  perpetrators  of 
the  crime  were  not  made  defendants.  John- 
ton  V.  state.  53  Neb.  103  (  73  N.  "W.  463). 

Secondary  evidence  as  to  indictment  or  loss 
of  same. 

132.  (1887.)  Where  the  record  of  the  In- 
dictment against  a  party  accused  of  com- 
mitting a  crime  has  been  omitted  or  lost 
or  destroyed,  the  court  will  receive  second- 
ary evidence  as  to  the  essential  tacts  stated 


in  the  Indictment  which  conferred  jurisdi(^ 
tlon  on  the  trial  court  Ex  parte  Carr,  22 
Neb.  635  (36  N.  W.  409). 

IX.  CONVICTION  FOB  OFFENSE  IN- 
CLTTDED  IN  CHARGE. 
Ifesser  degree  of  ofTense  charged. 

133.  (1876.)  Where  in  an  indictment  for 
an  assault  with  intent  to  commit  murder  It 
was  averred  that  the  assault  was  made  with 
"deliberate  and  premeditated  malice,"  held 
that  a  conviction  might  be  had,  where  the 
assault  was  committed  purposely  and  ma- 
liciously, but  without  deliberation  and  pre- 
meditation. Curry  v.  State,  4  Neb.  645. 

134.  (1886.)  A  person  charged  In  an  In- 
formation with  robbery  may  be  convicted 
of  larceny.  Stevens  v.  State,  19  Neb.  647  (28 
N.  W.  304). 

135.  (1899.)  Section  487  of  the  criminal 
code  is  not  confined  In  its  'application  to 
prosecutions  for  crimes  for  the  punishment 
of  which  the  statute  had  then  made  pro- 
vision, hut  extends  as  well  to  prosecutions 
for  offenses  subsequently  created.  JTuHoy 
V.  State,  58  Neb.  204  (78  N.  W.  525). 

136.  (1899.)  An  Information  will  sus- 
tain a  conviction  of  a  lower  olTense  involved 
In  that  charged.  Uulloy  v.  State,  68  Neb. 
204  (78  N.  W.  525). 

137.  (1899.)  Under  section  487  of  the 
criminal  code,  where  the  crime  charged  em- 
braces different  degrees,— that  Is,  Includes 
one  or  more  lesser  oftdnses,— the  accused, 
when  Justified  hy  the  evidmace.  .may  be  con- 
victed of  any  one  ttt  the  lesser  degrees  or 
offenses.  Mutlov  v.  State,  68  Neb.  204  (78 
N.  W.  525). 

138.  (1902.)  Upon  the  trial  of  an  Infor- 
mation charging  an  offense  consisting  of 
different  degrees,  the  jury  may  acquit  the 
defendant  of  the  degree  charged  and  con- 
vict him  of  any  of  the  inferior  degrees.  Rus-. 
sell  V.  State,  66  Neb.  497  (92  N.  W.  751; 
60  L.  R.  A.  424). 

139.  (1906.)  Upon  the  trial  of  an  indict- 
ment charging  murder  in  the  first  degree, 
the  defendant  may  be  convicted  of  a  lesser 
degree  of  homicide,  if  the  evidence  war- 
rants it.  If  the  evidence  Is  not  sufficient  to 
support  a  conviction  of  murder  in  the  first 
degree,  the  jury  should  be  so  Instructed. 
Haddix  V.  State,  76  Neb.  369  (107  N.  W. 
781). 

Conviction  as  accessory  when  charged  as 
principal. 

140.  (1896.)  In  those  Jurisdictions  where, 
as  in  this  states  the  rule  of  the  common 
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law  has  not  been  relaxed,  one  charged  as  a 
principal  only  cannot  be  convicted  as  an 
accessory,  and  one  charged  as  an  accessory 
before  the  fact  cannot  be  convicted  as  a 
prtncipal  offender.  Casetf  v.  State,  49  Neb. 
403  (68  N.  W.  643). 

141.  (IdOl.)  Where  one  Is  charged  as 
principal  in  a  felony  he  cannot  be  convicted 
as  an  accessory,  and,  vice  versa,  where  one 
Is  charged  as  an  accessory  he  cannot  be 
convicted  as  a  principal.  Bandage  v.  State, 
61  Neb.  240  (86  N.  W.  35;  87  Am.  St. 
Rep.  467). 

141a.  (1908.)  A  party  charged  as  a 
principal  cannot  be  convicted  npon  evidence 
tending  only  to  show  that  he  was  an  acces- 
sory. Bkidmore  v.  State,  80  Neb.  698  (116 
N.  W.  288). 

142.  (1898.)  On  an  information  charg- 
ing one  as  principal  with  having  committed 
a  felony  he  cannot  be  convicted  as  an  acces- 
sory. Oerter  v.  State,  57  Neb.  135  (77  N. 
W.  867). 

X.  WAIVES  OS*  DEFECTS  AJXT> 
OBJECTIONS. 
WaiTer  by  demurrer  or  plea. 

143.  (1901.)  A  plea  of  "not  guUty," 
whether  made  by  the  accused  or  entered 
by  the  court  for  him  when  on  arraignment 
he  stands  mute.  Is  a  waiver  of  all  defects 
In  an  Information  that  can  be  reached  by  a 
motion  to  quash.  Trimble  v.  State,  61  Neb. 
604  (86  N.  W.  844). 

144.  (1901.)  On  a  prosecution  for  felony, 
the  accused  waives  all  defects  which  may  be 
objected  to  by  a  motion  to  quash  or  a  plea 
in  abatement,  when  he  demurs  or  pleads. 
ReinoeM  v.  State,  62  Neb.  619  (87  N.  W. 
356). 

145.  (1906.)  In  a  criminal  prMecutlon, 
the  accused,  by  demurring  or  pleading  not 
guilty  to  the  Information,  waives  all  detects 
or  irregularities  therein  which  may  he 
excepted  or  objected  to  only  by  a  motion 
to  quash  or  a  plea  In  abatement  Ooddard  v. 
State,  73  Neb.  739  (103  N.  W.  443). 

Alder  by  verdict. 

146.  (1876.)  If  a  party  falls  to  object 
in  the  court  below,  to  an  Indictment  contain- 
ing two  counts  for  larceny,  and  two  counts 
for  receiving  stolen  property,  on  the  ground 
that  they  refer  to  separate  and  distinct  of- 
fenses, such  objection,  after  a  verdict  of 
guilty  on  the  larceny  counts,  will  not  be  con- 
sidered in  the  appellate  court.  Thompson 
V.  State.  4  Neb.  624. 

147.  (1883.)    It  the  magistrate  alters  an 


Information  by  changing  the  allegation  as 
to  the  value  ot  the  property  alleged  to  have 
been  stolen,  so  as  to  reduce  the  oltense  from 
grand  to  petit  larceny,  and  the  information 

as  altered  is  not  reverlfied.  If  accused  goes 
to  trial  without  objection  on  that  ground, 
the  Judgment  rendered  will  be  good.  Leutlit 
V.  State,  15  Neb.  89  (17  N.  W.  366). 

148.  (1894.)  ObJecUon  to  an  indictment 
or  Information  on  the  ground  ot  duplicity 
must  be  made  before  verdict,  or  It  will  be 
held  to  have  been  waived.  Aiken  v.  Statt, 
41  Neb.  263  (59  N.  W.  888). 

149.  (1896.)  F'ormal  defects  in  an  In- 
formation and  warrant  or  order  of  arrest 
must  be  taken  advantage  of  by  objections 
made  In  the  proper  manner  before  going 
to  trial,  otherwise  they  will  be  deemed 
waived.  Zimmerman  v.  State,  46  Neb.  13 
(69  N.  W.  375). 

Defects  in  Terifloation. 

Ueneral  requisites  of  verification,  see 
ante.  §§27-36. 

150.  (1891.)  Defects  in  the  verification 
of  an  information  not  raised  until  after 
verdict  are  waived.  Davia  v.  State,  31  Neb. 
247  (47  N.  W.  854). 

151.  (1893.)  Objection  to  an  lutorma- 
tlon  on  the  ground  that  it  was  verified  Le- 
fore  a  notary  public  instead  of  a  magistrate 
should  be  made  before  going  to  trial,  other- 
wise it  will  be  held  to  have  been  waived. 
Hodgkina  v.State,Z6  Neb.  160  (66  N.W.86). 

152.  (1893.)  A  defect  in  the  veriflcaUon 
of  an  infonnatlon  is  waived  by  pleading  to 
the  Information.  Bailej/  v.  StiUe,  36  Neb. 
808  (55  N.  W.  241). 

153.  (1897.)  After  arraignment  and  plea 
it  Is  too  late  to  object  to  the  verification  of 
the  information,  unless  the  plea  has  been 
withdrawn.  Johnson  v.  State,  53  Neb.  103 
(73  N.  W.  463). 

164.  (1907.)  One  cannot  object  to  a  ver- 
ification of  a  complaint  or  Information  after 
he  has  been  arraigned  and  pleaded  not 
guilty,  unless  such  plea  has  been  with- 
drawn, and  an  objection  of  that  kind  madi* 
for  the  first  time  In  a  motion  for  a  new 
trial  comes  too  late.  Emery  v.  State,  78 
Neb.  547  (111  N.  W.  374). 

INDORSEMENT. 

Parol  evidence  to  contradict,  see  Evidence, 
§§  429-437. 

Of  bills  and  notes,  see  Bills  and  \otes, 
III,  B;  IV. 
Of  bill  of  lading,  see  Carriers,  1152-54. 
Of  return,  see  Process,  1 66. 
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X  DISABlXmES  IN  GENERAL. 

Who  are  Infants,  §  1. 
IMsabUities  in  general,  S  2* 
BomlcUe,  1 8. 

Sstoppel  to  allege  Infancy,  H  4, 5. 
Bemoval  of  dlsaUUty,  i  6. 

n.  PBOPEBTT  AND  C0NVX7AN0Ba. 

Hechanics*  liens,  S  7. 
Validity  of  conTsyances,  i  8. 

 Conveyance  as  tnuteey  1 9. 

Estoppel,  1 10. 

BatUcatlon,  H  11, 12. 

Avoidance,  %%  18-19. 

Sale  under  order  of  court,  II 80, 81. 

m.  CONTRACTS. 

Validity  In  general,  ||  88, 88. 
Necessaries,  IS  84-87. 
ATOldanoe,  IS  88-84b. 

IV.  TOBTS. 

Liability  in  general,  S  36. 

V.  ACTIONS. 

Bights  of  action,  SS  86-88. 
Parties,  SI  39, 40. 
Chiardian  ad  litem. 

 Neeosslty  tor  appointment,  SI  41-43. 

 Duties  and  powers,  SI  44-46. 

 Compensation,  ||  47-49. 

Process,  ||  50-58. 

Question  for  jury,  S  64. 

Diunages  for  perscmal  injuries,  S|  56,  56. 

Judgment,  II  57, 67a. 

 Opening  and  vacating,  68-68a. 

BeTiew,S63. 
Costs,  II 64-66. 

Caoea-RiMBSNCEa.  Risks  assumed  by  employment,  see  Kaater 

See,   also.  Adoption;  Bastards;  Parent    and  Servant,  IS  21^215. 
and  Child.  Bttect  of  marriage  of  minors,  see  Man- 

Domicile  or  residence  of,  see  DomidH,  riage.iia. 

"                           ,         .  ,„  Contributory  negligence  of,  In  general,  see 

Rights  of  creditors  of  parents  to  earnings  «  66-700 

of  child,  see  Fraudulent  Conveyances,  S  28.  Vegligmce,  »  66-700. 

Effect  of  Infancy  on  statute  of  limitations.  Rights  of  parents  to  custody  of  Infant 

see  Limitations  of  Actions,  SI  73-76.  children,  see  Parent  and  Child,  IS  1-1*- 

Duty  of  employers  of  minors  to  instruct  Contributory  negligence  of,  »t  railway 

and  warn  as  to  dangerous  work,  see  Master  p^ingg^  gee  Railroads,  SI  241,242. 

""^r ir"-aa«uatel.  c,o*e  .„•  Co.p«»cy  „  w.tn«.  .ee  W««.„e..  H 
fut  serrant,  see  Master  and  Servant,  S  93.     64,  66. 

1609 


Digitized  by 


Google 


1 1  INF> 

I.  SISABIUTISB  ZH  OENEAAL. 
Who  are  infants. 

1.  (18S7.)  A  female,  on  reaching  the 
age  of  18  years,  ceases  to  he  a  minor. 
Parker  v.  Starr,  21  Neb.  680  (33  N.  W.  424). 

Disabilities  in  general. 

2.  (1879.)  By  the  legislation  in  this 
state,  all  the  disabilities  of  in^cy,  as  they 
exist  by  the  common  law,  are  fully  recog- 
nized.  Kleffel  V.  Bullock,  8  Neb.  336. 

Domicile. 

3.  (IdOl.)  An  emancipated  minor  may 
acquire  a  residence  of  his  own.  Ru»seU  v. 
State,  62  Neb.  612  (87  N.  W.  344). 

Ef'^oppel  to  allege  infancy. 

4.  (1896.)  Generally,  the  doctrine  of  es- 
toppel in  pais  Is  not  applicable  to  Infants. 
Cobbev  V.  Bucnanan,  48  Neb.  391  (67  N. 
W.  176). 

5.  (1896.)  For  a  representation  made 
by  an  infant  as  to  his  being  of  age  to  estop 
falm  from  asserting  infancy  as  a  defense,  the 
representation  must  have  been  fraudulently 
made  by  the  Infant  and  believed  in,  relied 
on,  and  acted  upon  by  the  other  party,  and 
the  tacta  claimed  to  constitute  such  an 
estoppel  must  be  pleaded.  Cobbey  v.  Bu- 
chanan, 48  Neb,  391  (67  N.  W.  176). 

Bemoral  of  disability. 

6.  (1886.)  Where  a  female  marries 
while  under  16  years  of  age,  and  continues 
to  cohabit  with  her  husband  after  arriving 
at  that  age,  her  minority  ends,  and  she  Is 
legally  qualified  to  convey  her  real  estate  by 
deed.  Ward  v.  Laverty,  19  Neb.  429  (27  N. 
W.  393). 

n.  PBOPEBXT  AlTD  CONVEYANCES. 

Right  to  sign  application  for  liquor  li- 
cense, see  Intoxicating  Liquors,  |  60. 

When  grist-mill  must  be  rebuilt  when 
Infant  part  owner,  see  Water  and  Water- 
courses, 1 167. 

Mechanics'  Hens. 

7.  (1893.)  The  property  of  an  Infant  la 
not  subject  to  a  mechanic's  Hen  for  material 
purchased  during  Infancy;  and  retaining 
property  after  attaining  majority  Is  not 
such  ratlflcatlon  as  gives  validity  to  the 
lien.  Bloomer  v.  VoUm,  36  Neb.  61  (53  N.  W. 
1039;  38  Am.  St.  Rep.  690). 

Validity  of  convayanees. 

8.  (1894.)  A  deed  made  by  an  Infant  to 
his  guardian  ad  litem,  in  consideration  of 
services  rendered  or  to  be  rendered  by  him 


(TS.  «  13 

as  such  guardian  od  litem,  is  voidable  at  the 
election  of  such  Infant  on  his  becoming  of 

age.  Engelbert  v.  Troxell,  40  Neb.  195  (58 
N.  W.  852;  42  Am.  St  Rep.  665;  26  U 
R.  A.  177). 

——Conveyance  as  trustee. 

9.  (1886.)  An  infant  being  a  mere  trus- 
tee of  legal  title  to  property  may  convey  the 
same  In  execution  of  the  trust,  and  cannot 
afterwards  plead  his  Infancy  to  invalidate 
the  deed.  Bridges  v.  Bidujell,  20  Neb.  185 
(29  N.  W.  302). 

EstoppeL 

10.  (1899.)  Where  the  subject  matter  in 
dispute  Is  the  present  right  of  possession,  of 
real  property,  there  is  no  estoppel  estab- 
lished as  against  plaintiffs  by  merely  show- 
ing that  during  their  minority  their  guard- 
Ian  received  a  portion  of  the  purchase  price 
paid  for  said  property  by  the  defendant  and 
used  It  for  the  maintenance  and  education 
of  such  minors.  Roice  v,  OriffUh,  B7  Neb. 
488  (78  N.  W.  20). 

Batiflcation. 

11.  (1886.)  A  minor  who  has  conveyed 
his  real  estate  must  disaffirm  his  deed 
within  a  reasonable  time  after  he  becomes 
of  age,  or  be  barred  of  the  right.  O'Brien 
V.  Gaslin,  20  Neb.  347  (30  N.  W.  274). 

12.  (1887.)  Where  an  infant  purchases 
real  estate,  and  receives  a  conveyance  there- 
of, and  at  the  same  time  executes  a  mort- 
gage upon  the  land  to  secure  notes  given 
for  the  purchase  money,  such  mortgage  Is 
voidable  only,  not  void;  and  when,  on 
reaching  his  majority,  he  sells  and  conveys 
such  real  estate,  be  thereby  confirms  the 
mortgage.  Veiiker  v.  Koehn,  21  Neb.  669  (32 
N.  W.  683;  60  Am.  Rep.  849). 

AToidanee. 

Right  to  avoid  sale,  of  land  by  adminis- 
trator, see  Executors  and  Administrators, 
ii  244.  245. 

13.  (1885.)  When  a  minor  conveys  real 
estate  to  his  father  in  possession,  and  the 
fiither  soon  afterward  executes  a  mortgage 
thereon,  and  In  a  short  time  thereafter  dies, 
the  son  being  one  of  the  heirs  of  his  estate, 
the  execution  of  a  mortgage  on  the  real 
estate  by  the  son  four  years  after  he  at- 
tains his  majority  will  not  of  itself  amount 
to  a  dlsafflrmance  of  the  deed  made  to  tbe 
father,  tbe  mortgage  not  being  inconsistent 
with  the  deed  as  It  conveys  no  title  and  can 
have  full  force  upon  the  Interest  of  the 
mortgagor  which  he  has  tn  the  estate  hf 
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iBheritance.  Buchanan  v.  Qrigo*,  18  Neb. 
in  (24  N.  W.  452). 

14.  (1886.)   A  minor  vho  bas  conveyed 

his  real  estate  must  disaffirm  the  deed 
within  a  reasonable  time  after  coming  of 
age  or  be  barred  of  that  right.  Ward  v. 
itttwrty,  19  Neb.  429  (27  N.  W.  393). 

15.  (1886.)  Where  a  father  bad- certain 
ml  estate  conveyed  to  hie  minor  son  with- 
out consideration,  and  received  a  note 
cored  by  mortgage  on  said  real  estate  from 
Btid  SOD,  which  note  and  mortgage  he  after- 
wards assigned  as  collateral  security  for  a 
debt,  tlie  son  aa  agalnat  creditors  of  the 
btlier  is  a  mere  trustee  of  snch  property 
SQd  eaoDDt  plead  his  minority  to  defeat  the 
mortgage.  Bridget  v.  Bidtoell,  20  Neb.  185 
(»  N.  W.  302). 

16.  (1894.)  An  Infant  conveyed  bis  real 
estate  to  one  P.  In  consideration  of  |240  In 

cash  paid  by  P.  to  the  Infant's  father.  The 
father  purchased  a  piano  for  the  infant  with 
the  money.  The  Infant,  on  coming  of  age, 
bad  in  hfa  possession  the  piano,  and  dls- 
afllmed  the  deed.  Held,  That  the  quondam 
intent,  as  a  condition  precedent  to  hla  right 
to  disaflirm  the  deed,  was  ander  no  l^al 
obllgatfon  to  tender  or  surrender  the  piano 
to  P.,  nor  repay  P.  the  money  which  he  had 
paid  the  infant's  father.  Engelbert  v.  Trox- 
ell,  40  Neb.  196  (58  N.  W.  852;  42  Am.  St 
Rep.  665  ;  26  L.  R.  A.  177). 

IT.  (1894.)  A  disaffirmance  of  his  con- 
Teyance  by  an  Infant  within  two  months 
after  becoming,  of  age  held  to  be  within  a 
reasonable  time.  Engelbert  v.  Troxell,  40 
Keb.  195  (58  N.  W.  852;  42  Am.  St.  Kep. 
665;  26  L.  R.  A.  177). 

18.  (1894.)  The  bringing  of  a  suit  In 
equity  by  a  party  to  cancel  a  deed  made  by 
him  when  a  minor,  and  on  that  ground,  la 
u  unequivocal  and  sufficient  disaffirmance 
of  BDch  deed.  Engelbert  v.  Troxell,  40  Neb. 
19S  (S8  N.  W.  852;  43  Am.  St.  Rep.  666; 
ML.  R.  A,  177). 

19.  (1902.)  Leave  of  the  court  which 
appointed  the  guardian  Is  not  necessary  to 
«uble  him  to  brtns  an  action  to  cancel  a 
prior  conveyance  by  the  ward.  Bennett  v. 
Ttennett,  S5  Neb.  432  (91  N.  W.  409). 

Sale  under  order  of  court. 

M.  (1899.)  Heirs,  on  becoming  of  age, 
are  not  estopped  from  auestlonlng  the  valid- 
ily  of  a  gale  of  their  real  estate  made  by 
tbeir  guardian  because  he  applied  the  pro- 
cwds  ot  nuh  sala  to  tlialr  malBtenance  and 


education.   Bachelor  v.  Korb,  58  Neb.  122 
(78  N.  W.  485). 

21.  (1903.)  A  minor  betr  not  made  a 
party  to  an  action  by  the  administrator  for 
leave  to  convey  realty  In  pursuance  ot  a 
contract  thereof  by  deceu;.  it  Is  not  affected 
by  a  decree  by  the  district  court  ordering 
the  conveyance  to  be  made.  Holmes  v. 
Columbia  Jiat.  Bank,  4  Unof.  893  (97  N. 
W.  26). 

nr.  CONTBACTO. 
Validity  In  generaL 

22.  (1885.)  Contracts  of  an  Infant,  other 
than  for  necessaries,  are  voidable  only,  and 
Qpon  coming  of  age  he  may  affirm  or  avoid 
In  his  discretion.  Philpot  v.  SanOuHch  Mfg. 
Co.,  18  Neb.  54  (24  N.  W.  428). 

23.  (1894.)  The  validity  of  a  contract 
made  by  an  Infant  does  not  deiMUd  upon  a 
ratlfloaUoa  thereof  by  him  after  his  minor- 
ity ends,  but  to  invalidate  such  contract  he 
must  by  seme  act,  clear  and  unmistakable 
in  its  character,  disaffirm  the  same.  Engel- 
bert V.  Troxell,  40  Neb.  195  (58  N.  W.  862; 
42  Am.  3t.  Rep.  665;  26  L.  R.  A.  177). 

Necessaries. 

24.  (1894.)  The  meaning  of  the  term 
"necesaarles"  cannot  be  deBned  by  a  general 
rule  applicable  to  all  cases;  the  question  Is 
a  mixed  one  of  law  and  tact  to  be  deter- 
mined In  each  case  from  the  particular  facts 
and  circumstances  in  such  case.  Engelbert 
V.  Troxell,  40  Neb.  195  (68  N.  W.  852;  42 
Am.  St.  Rep.  665;  26  L.  R.  A.  177);  (1896) 
Cobbeg  v.  Buchanan,  48  Neb.  391  (67  N. 
W.  176). 

25.  (18E1.)  Under  the  evidence  in  this 
case,  held,  that  services  performed  by  the 
guardian  ad  litem  of  an  Infant  In  defending 
a  suit  brought  to  foreclose  a  real  estate 
mortgage  executed  by  the  Infant's  ancestor 
wera  not  necessaries.  Engelbert  v.  Troxell, 
40  Neb.  195  (58  N.  W.  852  ;  42  Am.  St.  Rep. 
666;  26  L.  R.  A.  177). 

86.  (1896.)  Necessaries  for  which  an 
Infant  la  liable  are  such  things  as  are  neces- 
sary to  his  support,  use,  and  comfort  Cob- 
bey  V.  Buchanan,  48  Neb.  391  (67  N.W.176). 

27.  (1896.)  At  the  request  of  an  Infant 
an  attorney  examined  the  public  records 
and  advised  the  Infant  as  to  his  rights  to 

certain  property  Inherited  from  his  deceased 
father.  Held,  That  the  services  rendered  by 
the  attorney  were  not  necessaries.  Cobbey 
V.  Buchanan,  48  Neb.  391  (67  N.  W.  176). 
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Avoidance. 

28.  (1885.)  It  an  Infant  purchase  per- 
sonal property  and  give  his  promissory  note 
therefor,  he  cannot,  upon  arriving  at  the  age 
of  21  years,  retain  the  property  and  plead 
Infancy  as  a  defense  to  the  note.  Phitpot  v. 
Sandwich  Mfg.  Co.,  18  Neb.  54  (24  N.  W. 

m). 

29.  (1891.)  An  Infant  who  had  signed  a 
note  as  surety  disaffirmed  the  contract  a 
year  and  a  half  after  coming  of  age.  The 
court  below  found  this  was  within  a  rea- 
sonable time.  Held,  That  under  the  stipula- 
tion of  facts  In  the  case  It  did  not  appear 
that  the  judgment  was  erroneous.  Johnson 
V.  Storie,  32  Neb.  610  (49  N.  W.  371). 

30.  (1893.)  One  who  seeks  to  disaffirm 
a  contract  on  the  ground  that  he  was  an 
Infant  at  the  time  of  its  execution  Is  re- 
quired to  return  so  much  of  the  considera- 
tion received  by  him  as  remains  in  his 
possession  at  the  time  of  such  election,  but 
Is  not  required  to  return  an  equlTOlent  for 
such  part  thereof  as  may  hare  been  disposed 
of  by  him  during  his  minority.  Bloomer  v. 
Nolan,  36  Neb.  61  (53.  N.  W.  1039;  38  Am. 
6t.  Rep.  690);  (1894)  Engelbert  v.  Troxell, 
40  Neb.  196  (58  N.  W.  852;  42  Am.  St.  Rep. 
fi65;  26  L.  R.  A.  177). 

31.  (1894.)  An  Infant,  In  order  to  avoid 
a  contract  made  during  bis  minority,  must 
disaffirm  the  same  within  a  reasonable  time 
after  his  minority  ends.  Engelbert  v.  Trow' 
ell  40  Neb.  195  (68  N.  W.  852;  42  Am.  St. 
Rep.  666;  26  L.  R.  A.  177). 

32.  (1894.)  All  contracts  of  an  Infant, 
except  those  for  necessaries,  are  voldaUe  by 
him  at  his  election,  made  within  a  reason- 
able time  after  he  becomes  of  age.  Bngeh 

hert  V.  Troxell,  40  Neb.  195  (58  N.  W. 
862;  42  Am.  St.  Rep.  665;  26  L.  R.  A.  177). 

33.  (1894.)  What  is  a  reasonable  time 
for  one  after  becoming  of  age  to  disaffirm  a 
contract  made  by  him  during  his  minority 
is  a  mixed  question  of  law  and  tact  to  be 
determined  from  the  circumstances  in  each 
particular  case.  Engelbert  v.  Troxell,  40 
Neh.  196  (58  N.  W.  852;  42  Am.  St.  Rep. 
C65;  26  L.  R.  A.  177). 

34.  ( 1904. )  Although  minors  may  not 
le  bound  either  by  contract  or  by  estoppel, 
r-quity  Will  not  lend  Its  affirmative  aid  to 
rnable  them  to  take  an  unjust  advantage  of 
liie  mistakes  or  misfortunes  of  their  adver- 
saries. Tindall  V.  Peterson,  71  Neb.  166  (99 
N.  W.  669). 


84a.  (1906.)  Ordinarily,  a  lease  may  be 
avoided  by  a  tenant  on  the  ground  of  In- 
fancy; but  while  in  possession  thereunder 
the  plea  of  Infancy  Is  not  available  in  a 
suit  brought  to  restrain  him  from  making 
use  of  his  possession  to  inflict  irreparable 
Injuries  upon  his  landlord.  CoJe  v.  Manners, 
76  Neb.  454  (107  N.  W.  777). 

34I>.  (1907.)  An  Infant  who  seeks  to 
disaffirm  a  contract  must  return  so  much 
of  the  consideration  received  by  him  as  re- 
mains in  his  possession  at  the  time  of  such 
election.  However,  a  formal  and  actual 
tender  of  the  property  by  the  Infant  Is  not 
required  as  a  condition  precedent  when  It  la 
known  in  advance  that  such  tender  will  bo 
refused,  but  restoration  should  be  made  on 
the  trial  as  a  condition  of  the  Judgment 
Btar  V.  Watkin$,  78  Neb.  610  (111  N.  W. 
363). 

IV.  TORTS. 
Liability  in  general. 

35.  (1899.)  An  Infant  who  hires  a  team 
and  buggy  for  a  spedfled  Journey,  and  drives 
to  another  place  and  in  a  different  direc- 
tion, takes  upon  himself  all  the  conse- 
quences following  therefrom.  If  the  team  Is 
Injured  or  the  buggy  is  broken  while  being 
so  driven,  he  is  liable  In  damages  for  the 
tort,  and  his  infancy  Is  no  protection  to  him. 
Churchill  v.  White,  68  Neb.  22  (78  N.  W. 
369;  76  Am.  St.  Rep.  64). 

V.  AOnONS. 

Bights  of  action. 

36.  (1898.)  That  one  is  an  infant,  does 
not  prevent  his  being  sued  either  at  law  or 
In  equity.  Leavttt  v.  Bell.  66  Ne^  67  (76  N 
W.  524). 

37.  (1898.)  Section  119,  article  I,  chap- 
ter  77,  Compiled  Statutes,  providing  for  re- 
demption of  land  from  tax  sales,  does  not 
forbid  the  owner  of  a  real-estate  tax-sale 
certificate  from  maintaining  an  action  to 
foreclose  the  same,  though  the  owner  of  the 
realty  Is  an  Infant.  Leavitt  v.  Betl,  66  Nob. 
67  (76  N.  W.  624). 

38.  (1903.)  Infants  have  a  right  to  sue 
by  guardian  or  next  friend,  to  recover  dam- 
ages for  injuries  done  to  the  person  by  the 
tortious  acts  of  another.  Olasen  v.  Pruhs, 
69  Neb.  278  (96  N.  W.  640). 

Partfes. 

39.  (1902.)  Under  section  29  of  the  code 
of  civil  procedure,  every  action  Is  required 
to  be  prosecuted  in  the  name  of  the  real 
party  in  interast,  with  certain  exceptions. 
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Bat  where.  In  an  action  by  a  minor  proB» 
cuted  on  bis  behalf  by  bis  next  friend,  there 
is  a  wrong  collocation  of  the  names,  and  ft 
is  apparent  and  obviouB  from  the  petition 
who  the  real  party  In  Interest  is,  the  defect 
will  be  held  to  be  formal  merely,  and  cannot 
be  r^sed  by  a  general  dental.  Kyner  v. 
Laubner,  3  Unof.  370  (91  N.  W.  491). 

39a.  (1906.)  The  general  rule  that  a 
valid  defense  as  to  one  of  two  Joint  obligors 
inures  to  the  benefit  of  both  is  subject  to 
the  exception  that,  when  such  defense  Is 

infancy,'  the  infant  may  be  discharged  and 
a  recovery  bad  as  to  his  co-obligor;  and  this 
exception  applies  although  the  obligee  knew 
of  the  tnCancy  when  he  took  the  obligation. 
Cole  V.  Manners,  76  Neb.  464  (107  N. 
W.  777). 

40.  (1905.)  Where  It  appears  that  two 
plaintiffs  for  an  accounting  of  a  partnership 
ars  minors,  it  Is  not  such  a  defect  of  parties 
as  will  render  the  petition  demurrable. 
CvToU  V.  Cunningham^  73  Neb.  295  (102 
N.  W.  608). 

Ouardian  ad  litem. 

 Necessity  for  appointment. 

41.  (1887.)  In  action  of  foreclosure, 
Ikllnre  of  court  to  appoint  guardian  a4 
Ktem  does  not  render  decree  and  sale  void. 
Parker  v.  Btarr.  21  Neb.  680  (33  N.  W.  424). 

42.  ( 1898.)  Where  Infant  defendants 
have  been  regularly  summoned,  tbe  failure 
to  appoint  a  guardian  ad  Htem  to  represent 
them  is  an  error  merely  and  does  not  render 
void  the  Judgment  entered.  Mantull  v.  Oro- 
Aam,  65  Neb.  646  (76  N.  W.  10;  70  Am.  St. 
Rep.  412). 

43.  (1902.)  Failure  to  appoint  a  guard- 
ian ad  litem  for  Infants  who  have,  pending 
a  contest,  acquired  by  conveyance  from  the 
contestant  of  a  will  rights  In  property  in- 
Tolred,  will  not  of  Itself  Invalidate  the  Judg- 
neat,  nor  entitle  the  infants  to  have  It  set 
aside  at  the  same  term.  Bhelby  v.  at.  Jamet 
Orphan  Aayhun,  66  Neb.  40  (92  N.  W.  165). 

 DvUea  and  powers. 

44.  (1904.)  The  appointment  pt  a  guard- 
Ian  ad  litem  Is  not  a  mere  matter  of  form, 
nor  are  his  duties  merely  perfunctory;  he 
ahoold  prepare  and  conduct  the  defense  of 
his  wards  with  tbe  same  care  and  skill  as 
though  acting  under  a  retainer.  Boden  v. 
Jfier,  71  Neb.  191  (98  N.  W.  701). 

<5.  (1904.)  Where  Jurisdiction  has  not 
been  obtained  by  due  serrtce  of  process,  a 
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cburt  acquires  no  Jurisdiction  over  minor 
defendants  by  the  appointment  of  a  guard- 
Ian  ad  litem,  and  the  filing  of  an  answer  by 
such  guardian.  Boden  v.  Mier,  71  Neb.  191 
(98  N.  W.  701). 

46.  (1906.)  The  duties  of  the  guardian 
ad  litem  require  the  same  energy  and  ex- 
ertion in  behalf  of  his  wards,  and  demand 
the  same  skill  and  integrity,  as  though  he 
had  been  acting  under  an  express  retainer 
from  a  client;  but  such  duties  do  not  re- 
quire him  on  the  hearing  to  Insist  upon  Is- 
sues which  have  no  foundation  In  law  nor 
In  fact.  Willm^  v.  PlamDeck,  76  Neb.  195 
(107  N.  W.  248). 

—  —  ■  Compensation. 

47.  ( 1894. )  The  compensation  allowed 
an  attorney  as  guardian  ad  litem  should  be 
taxed  as  part  of  the  costs  In  the  case;  and 
no  other,  different,  or  greater  amount  can 
be  collected.  Engelbert  v.  Troxell,  40  Neb. 
195  (  58  N.  W.  862;  42  Am.  St.  Rep.  665;  26 
L.  R.  A.  177). 

48.  (1901.)  In  a  case  pending  In  the 
district  court  on  appeal  InTolTlng  tbe  valid- 
ity of  a  will  In  which  certain  minors  were 
named  as  devisees,  a  guardian  ad  litem  was 
appointed  for  the  minor  devisees,  who,  after 
an  arrangement  fully  securing  and  protect- 
ing the  rights  of  the  minors,  asked  leave 
to  withdraw  his  pleadings,  and  for  tbe  al- 
lowance of  a  reasonable  sum  as  compensa- 
tion for  bis  services.  Leave  to  withdraw  the 
pleadings  was  given,  and  the  hearing  on  the 
application  for  a  guardian  ad  litem  fee  re- 
served. The  appeal  was  then  dismissed,  on 
motion  of  tbe  appellee  and  contestant,  on  the 
ground  that  as  to  another  devisee  tbe  will 
was  void  for  uncertainty.  At  the  following 
term  a  hearing  on  the  application  of  tbe 
guardian  ad  Htem  for  allowance  of  compen- 
sation was  had  and  an  order  rendered  al- 
lowing a  sum,  fixed  by  the  court,  to  be  taxed 
as  costs  in  the  case  and  made  a  charge 
against  the  estate  of  the  deceased  testator 
and  the  funds  derived  therefrom.  Beld, 
The  court  retained  Jurisdiction  of  the  case 
for  the  purpose  of  passing  on  the  applica- 
tion, and  that  the  dismissal  of  tbe  appeal 
did  not  deprive  It  of  Jurisdiction  to  act 
thereon.  Shelbj/  v.  Meme^  62  Neb.  10  (86 
N.  W.  939). 

49.  (1903.)  Tbe  fees  of  a  guardian  a& 
litem  are  not  In  all  cases  and  under  all 
circumstances  taxable  In  whole  or  In  part 
to  the  adverse  parties.  Bailey  v.  Oarriton, 
68  Neb.  779  (94  N.  W.  990). 
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ProeeBs. 

50.  (1883.)  An  Infant  ot  whatever  age, 
residing  with  Its  mother,  who  Is  a  widow 
and  a  resident  of  another  state,  will  not  be 
presumed  to  have  a  guardian  residing  in 
this  state,  and  in  a  suit  against  such  In- 
fant for  the  purpose  of  foreclosing  a  mort- 
gage on  real  estate  situated  In  this  state,  It 
will  be  sufficient  to  state  in  the  affidavit  for 
service  of  notice  by  publication:  That  said 

  are  noD-residents  of  the  state  of  Ke- 

braska.  and  that  service  of  a  snmraona  can- 
not be  made  upon  them  in  this  state."  I>avl« 
V.  Hutton,  16  Neb.  28  (16  N.  W.  820). 

51.  (1887.)  The  return  to  a  summons 
served  on  a  widow  and  her  minor  children 
in  the  following  form  Is  sufficient:  "This 
summons  came  to  hand  September  4th. 
1871.  at  2  o'clock  P.  M.,  and  on  this  5th  day 
of  September,  1871,  I  served  this  summons 
on  Sarah  Sanders  In  person,  and  Sarah 
£!.  Sanders  and  Charles  Sanders  by  deliver- 
ing to  each  of  them  a  true  and  certified 
<»>py  of  this  summons,  with  all  the  endorse- 
ments thereon.  All  of  this  done  In  Nemaha 
county,  state  ot  Nebraska.  Davldsott  Plas- 
ters, Sheriff."  Parker  v.  Btarr,  21  Neb.  680 
(33  N.  W.  424). 

62.   (1904.)   The  requirements  of  section 

76  of  the  code  of  civil  procedure  are.manda- 
tory.  and  the  mode  therein  pointed  out  for 
the  service  of  summons  upon  a  minor  de- 
fendant under  the  age  of  fourteen  must  be 
strictly  pursued,  or  the  Judgment  rendered 
against  him  will,  as  far  as  his  rights  are 
concerned,  be  void.  Meleher  v.  ScMuter,  S 
Unof.  445  (98  N.  W.  1082). 

53.  (1904.)  One  holding  a  mortgage  upon 
the  lands  of  a  deceased  person  brought  fore- 
closure proceedings,  making  the  adminis- 
trator, the  widow,  and  also  J.  M..  O.  M.,  R. 
M.,  E.  M.,  and  A.  M.,  defendants.  The  re- 
turn of  the  sheriff  showed  tliat  service  was 
had  upon  C.  L.  S.,  administrator,  M.  M.,  the 
widow,  and  upon  J.  M.,  O.  M.,  R.  M..  E.  M., 
and  A.  M.  From  the  petition  in  foreclosure 
it  appeared  that  the  defendant  J.  U.  Was 
the  guardian  of  O.  H.,  R.  M..  B.  M.,  and 
A.  M.,  minors,  and  that  he  had  no  other 
interest  in  the  suit.  The  decree  recited  that 
the  minor  defendants  appeared  by  their 
guardian  ad  litem  and  foreclosure  was  had, 
followed  by  a  sale  of  the  premises.  It  ap- 
pearing from  the  judgment  roll  that  the  de- 
fendant J.  M.  sustained  no  other  relation 
to  the  suit  than  that  of  guardian  for  the 
minors,  held,  that  the  return  of  t^e  sheriff 


showing  service  upon  J.  M.  and  upon  the 
minors  was  sufficient  to  give  the  court  Juris- 
diction, though  the  return  failed  to  desig- 
nate 3.  M.  as  the  guardian  of  the  minor 
defendants.  Meleher  v.  SoAIuter,  6  Unof. 
445  (98  N.  W.  1082). 

Question  for  jury. 

54.  (1896.)  An  infiint  was  by  a  Judg- 
ment of  court  duly  committed  to  the  reform 
school.  Before  his  term  expired  he  was  re- 
leased on  parol  during  good  behavior.  He 
violated  his  parol  and  was  taken  in4o  cus- 
tody by  the  sheriff  for  the  purpose  of  being 
returned  to  the  reform  school.  He  then 
employed  an  attorney,  who  sued  out  a  writ 
of  habeas  corpus  and  tested  the  sheriff's 
authority  to  return  him  to  the  reform 
school.  Held,  In  a  suit  by  the  attorney 
against  the  Infant  for  services  rendered  him 
in  the  habeas  corpus  case,  that  the  court  did 
not  err  In  submitting  to  the  jury  the  ques- 
tion as  to  whether  the  services  rendered 
by  the  attorney  were  necessaries.  Cohbey  v. 
Buchanan,  48  Neb.  391  (67  N.  W.  176). 

Damages  for  personal  injuries. 

55.  (1898.)  In  an  action  for  personal  In- 
juples,  where  there  is  no  evidence  of  eman- 
cipation, recovery  should  not  be  permitted 
for  loss  of  earning  power  during  plalntilTs 
minority.  Swift  v.  Holouiek,  56  Neb.  228 
(75  N.  W.  584). 

56.  (1902.)  In  an  action  by  an  Infant 
In  the  care  and  custody  of  its  father,  for 
personal  Injuries,  it  Is  error  to  instruct  the 
jury  that  his  lessened  earning  capacity  is 
an  element  of  damages,  unless  It  be  limited 
to  the  period  from  which  he  would  be  en- 
titled to  his  earnings.  Chicago,  B.  <£  Q.  R. 
Co.  V.  Erayenbuhl,  65  Neb.  889  (91  N.  W. 
880). 

Judgment. 

57.  (1885.)  Where  a  minor  conveyed  real 
estate  to  his  father  in  possession,  and  the 
latter  executed  a  mortgage  thereon,  and  soon 
after  died,  and  the  son  four  years  after 
reaching  majority  executed  a  mortgage 
thereon,  and  the  mortgage  necuted  by  the 
father  is  foreclosed  and  the  son  made  a 
party  defendant,  the  foreclosure  and  sale 
thereunder  will  be  an  entire  bar  to  the  sod 
and  all  persons  claiming  under  him.  Includ- 
ing one  to  whom  the  son  executed  a  mort- 
gage pending  the  suit.  Buchanan  v.  QriggM, 
18  Neb.  121  (24  N.  W.  452). 

57a.    (1906.)    A  minor,  suing  as  a  plain- 
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tut  on  a  cause  of  action,  will  be  tnund  by 
tlie  Judgment  rendered  therein  the  same  as 
an  adnlt  would  be*  If  the  suit  was  brought 
and  pnweented  In  good  faith  for  the  minor's 
benefit  McOreary  v.  OrdgMon,  76  Neb.  179 
(107  N.  W.  240). 

 Opening  and  vacating. 

58.  (1898.)  An  infant  Is  not  obliged  to 
poBtpone  until  he  reaches  his  majority  pro- 
ceedings to  vacate  erroneouB  orders  against 
Urn.  Martin  v.  Ltm,  &3  Neb.  694  (74  N.  W. 
43). 

5»  (1898.)  Under  aecUon  442  of  the  code 
of  dMX  procedure,  an  infant  Is  not  entitled 
to  a  day  in  court  after  reaching  hie  major- 
ity to  show  cause  against  a  Judgment  or- 
dering the  Bale  of  his  lands.  3fan/uII  v. 
ffrete.  65  Neb.  645  (76  N.  W.  19;  70  Am. 
St.  Rep.  412). 

(0.  (1898.)  An  Infant  against  whom  an 
OToneous  judgment  has  been  entered  may 
have  it  set  aside  under  the  provisions  of 

section  602  of  the  code,  provided  his  disa- 
bility did  not  appear  in  the  record  nor  the 
error  in  the  proceedings.  If  those  facts  did 
BO  appear  he  mast  proceed  by  petition  In 
eiTor.  lianfvXl  v.  Qraham,  55  Neb.  646  (76 
N.  W.  19;  70  Am.  St.  Rep.  412). 

61.  (1898.)  An  original  suit  cannot  be 
maintained  to  vacate  an  erroneous  judgment 
against  an  intent,  without  at  least  showing 
1  good  d^ense  to  the  first  action.  Jfan^uII 
V.  Qraham,  55  Neb.  64S  (76  N.  W.  19;  70 
Am.  St  Rep.  412). 

63.  (tS98.)  Section  442  of  the  code  of 
dvll  procedure,  providing  that  "it  sfaall  not 
be  necessary  to  reserve.  In  a  judgment  or 
order,  tbe  right  of  an  infant  to  show  cause 
against  it  after  his  attaining  full  age;  but 
in  any  case  in  which,  but  for  that  section, 
mch  reserration  would  have  been  proper, 
Uie  Infant  within  one  year  after  arriving  at 
the  age  of  twenty-one  years,  may  show  cause 
against  such  order  or  Judgment,"  does  not 
gire  an  infant  on  arriving  at  his  majority 
UL  absolute  right  to  have  the  judgment  set 
aaid^  bat  only  to  show  cause  against  tt.  and 
does  not  extend  that  right  boyond  thoee 
eases  in  which  under  the  old  practice  such 
ri|3it  was  reserved  In  tbe  decree.  Manfull 
V.  Onham,  66  Neb.  646  (76  N.  W.  19;  70 
Am.  St  Rep.  412). 

620.  (1906.)  A  judgment  of  a  court  of 
nmpeteat  Jmlsdlction  against  a  minor  de- 


fendant properly  served  and  represented  will 
not  be  set  aside  on  account  of  the  minority 
of  the  defendant,  unless  the  action  for  that 
purpose  is  commence  within  one  year  after 
the  minor  arrives  st  tbe  age  of  twenty-one 
years,  as  provided  in  section  442  of  the  code; 
after  that  time  a  Judgment  against  a  minor 
defendant  will  be  set  aside  only  for  such 
causes  as  are  sufficient  to  set  aside  a  judg- 
ment against  an  adult.  McCrearjf  v.  Creigh- 
ton.  76  Neb.  179  (107  N.  W.  240). 

Beriew. 

68.  (1904.)  Where  it  appears  on  the  face 
of  a  Judgment  that  it  was  rendered  against 
a  minor,  and  there  Is  nothing  to  show  thai 
the  minor  was  over  the  age  of  fourteen,  it 
will  be  presumed  that  he  was  under  tbe  age 
of  fourteen  for  the  purpose  of  testing  the 
question  of  jurisdiction.  Melcher  v.  Schlu- 
ter,  5  Unof.  445  (98  N.  W.  1082). 

Costs. 

64.  (1879.)  In  this  state,  the  action  of 
an  Infant  must  be  brought  by  his  guardian 
or  next  friend,  who  alone  is  liable  for  the 
costs.  The  infant  is  not  liable  to  a  judg- 
ment therefor.  KJeffel  v.  Bullock,  8  Neb. 
336. 

66.  (1879.)  An  infant  is  not  liable  to  a 
judgment  for  costs  after  arriving  at  full 
age,  in  an  action  brought  without  a  guardian 
or  next  friend,  but  not  terminated  during 
Infancy,  if,  on  reaching  his  majority,  at  the 
first  opportunity  he  disclaims  all  benefit 
from  the  proceeding,  and  refuses  to  proceed 
further.   Kleffel  v.  Bullock,  8  Neb.  336. 

66.  (1887.)  Where  an  action  was  brought 
against  certain  minor  heirs  and  others  to 
quiet  the  tlUe  of  real  estate  in  tbe  plaintiff, 
the  principal  object  of  the  action  being  to 
divest  the  title  of  the  minor  heirs,  as  such 
minor  heirs  were  unable  to  convey  by  deed, 
they  should  not  be  taxed  with  the  costs  of 
the  acUon.  and  relief  will  be  granted  to  the 
plaintiff  upon  tbe  payment  of  all  costs. 
Olark  V,  Olorfc,  21  Neb.  402  (83  N.  W.  167). 

INFORMATION. 
In  criminal  prosecution,  see  Indictment 
and  IitformatUm. 

As  basis  for  affidavit,  see  AHUavUf  ||  4-6. 

As  basis  of  pnosocution,  see  IfoIioioiM 
ProaecutUm. 

la  ffw  wanwttot  im  Quo  Warranto,  ||  27- 
84. 
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INFRINGEMENT. 
Ot  trade  names,  see  Trade-Marks  and 

TroAe-'Hamea,  |§4-16. 


INJUNCTION. 

By  adopted  child,  see  Adoption,  %%!•%, 
Right  of  alien,  see  Aliens,  %%  1-3. 


INHERITANCE. 
See,  also.  Descent  ana  IHstrihutUtn;  Bx- 
ecutora  and  Administrators. 


INHERITANCE  TAX. 
See  Taxation,  f  S 1007-1009. 


INJUNCTION. 

ANALYSIS. 
I.  ITATUBE  AND  6B0UNDS  IN  QENEBAL. 
Uondatory  injunction,  $  1. 
Irreparable  injury,  §8  2-4. 
Inadequate  remedy  at  law,  S§  5-13. 

 Defenses  available  at  law,  IS  14-18. 

 Insolvency  of  defendant,  H  lOit. 

Prevention  of  multiplicity  ot  suits,  §§  30, 81. 

n.  SUBJECTS  07  PROTECTION  AND  BELIEX*. 

(A)  Property  and  conveyances. 

Necesalty  of  establishing  legal  title,  81a. 

Title  or  rigrbt  In  donbt  or  dispute,  S|  88. 

Protection  pending  litigation  aa  to  title  or  right,  |  8^ 

Transfer  of  corporate  stock,  $  25. 

Transfer  of  negotiable  note,  §  S  26, 87. 

Praudnlent  conveyance,  §§  28,  29. 

Appropriation  of  water,  §  30. 

Trespass  or  other  injury  to  real  property,  Sfi  81-35. 

 Uandatory  injunction  to  recover  posaession,  ||  86-89. 

■  '  ■■  -  B«peated  or  continuing  trespass,  SS  40-46. 
Interference  with  easement,  1 46. 

^—Obstruction  or  interference  with  Irrigation  ditch,  S8  47,  48, 
^^—Encroachments  by  buildings  or  other  atmctures,  S  49. 

 Establishment  of  Ughmy,  ||  50,  51. 

 Waste,  I  52. 

'    ■■    Removal  of  buildings  and  fences,  H  58-56. 

— ■  Cutting  hedges,  }  56. 
Nuisance,  fil  67, 6&  ' 

(B)  Contracts. 

Breach  of  contract  in  general,  H  59, 60. 
Contracts  in  restraint  of  trade,  8S  61 -68a. 
Contract  to  cultivate  farm,  S  63. 
Bestralning  azecutlon  of  cimtraet,  {|  64,  64a. 
(0)  Corporate  franchises,  management  and  dealings. 
Exercise  of  corporate  power,  1 64b.  * 

(D)  Public  officers  and  boards  and  municipalitlM. 

Determination  of  title  to  office,  64c 
Unlawful  acts  in  general,  8§  65-69. 
Election  of  municipal  officers,  {  70. 
Fixing  salaries,  1 71. 

Appointment  or  removal  of  officers,  H  78-74. 

Levy  or  collection  of  tax,  88  75-90. 

Payment  or  other  dieposition  of  public  money,  ||  91-04k 

(E)  Public  property  and  rights. 

Belense  of  right  to  purdiase  water-works,  f  96. 
Control  of  public  property,  1 96. 
Uses  of  streets,  1 97. 
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m.  ACnOHS  FOB  INJ17HCTI0NS. 

Pom  of  Judge  at  chamben^  II 98-101. 

Jurisdiction,  S  101a. 

Laches,  SS  102,  103. 

Parties,  H  104-106. 

Pleading,  S§  107-115. 

Issues  and  proof,  {}  116, 117. 

We^ht  and  snfflduicy  of  evidence,  1 118. 

Operation  and  efleiet  of  order,  1 118a. 

Opening  and  vacating  order  for  perpetual  injunction,  ||  119|  ISB. 
Beriew,  S  136. 

IV.  PBEZJXINABT  AKD  IBTEBLOCnTOBT  ZNJTrHCTIOVS. 

(A)  Orounds  and  proceedings  to  procure. 

Nature  and  scope  of  provisional  remedy,  It  1S7-130. 

Authority  of  court  or  Judge,  {|  131-183. 

Time  for  application,  S  134. 

Bond  or  undertaking,  SS  135-130. 

Conditiona  on  granting,  1 140. 

Order,  IS  141-144. 
^>  Continuing,  modifying,  vacating,  or  dissolving. 

Affidavits,  9  145. 

Mandamus  to  compel  vacation,  SS  146»  147. 
DlMoltttion  on  security,  SS  148, 148. 
Effect  of  disMilntion,  t  ISO. 
Supersedeas,  SS  151-154. 

V.  VIOLATION  AND  PUNISHMENT. 

Writ  or  mandate  violated,  SS  155-157. 
Violation  as  contempt,  SS  158-163. 
Power  to  punish,  li  163-167. 
Proceedings,  S  168. 
Beview,  9  189. 

VI.  T.xa-RTT.TPTwa  ON  BONDS,  OB  VNDEBTAKINOa. 

Accrual  of  lia1>iUty,  91 170-177.  ' 
Bight  of  action,  S  178. 
Defenses,  SS  179, 179a. 
Damages,  99  180-196b. 
Ju^ment,  1 197. 

Cboss-Rstoences.  Restraining  breaking  up  ice  on  streams. 

Restraining  particular  acts  op  proceed-  see  Water  and  Wateroounea,  S  261. 

fngs,  see  specific  topics.  Injunction  to  reBtraln  erection  of  drain  In 

Appealability   of   injunction  decree,  see  waterways,  see  Water  and  WatercouncB. 

Appeal  and  Error,  9  89.  85  184-188. 

By  state  courts  r«tr^nlng  P^c^dlngs  In  ^  ^atVBB  AND  OBOUNDS  IN 

federal  courts,  see  Oourtt,  99  135-139.  OBNBBAL. 

To  aid  foreclosure  on  chattels,  see  Chat-  Mandatory  Injunction. 

tet  Mortgage*.  §324.  j     (1902.)    A  mandatory  injunction  will 

Restraining  levy  of  school  tax,  see  Schooto  granted  except  to  prevent  a  failure  of 

and  School  DUtricU,  SS  208-213.  Justice,  and  then  only  when  the  right  is 

Restraining  issuance  of  tax  deed,  see  Ta»  cVirly  established.    Buettgenhach  v.  Qer- 

ation,  $9  7  79-784.  big,  2  Unof.  889  (90  N.  W.  654). 

Reetraining  enforcement  of  tax,  Bee  Tax-  Irreparable  injury, 

atfon,  {« 619-566.  2.    <1894.)    Injunction    should    not  he 

RestrainInK  use  of  trade-name,  see  Trade-  granted  where  complainant  falls  to  show 

Marka  and  Trade-Jtames,  SI  12-lS.  that  he  is  liable  to  sufter  irreparable  injury. 
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or  that  he  Is  without  a  full  and  adequate 
remedy  at  law.  Eidemiller  Ice  Co.  v.  Guth- 
rie, 42  Ne"b.  238  (60  N.  W.  717;  28  L.  R.  A. 
681). 

3.  (1894.)  Ad  injury  may  be  said  to  be 
Irreparable  when  it  is  of  such  a  character 
or  nature  that  the  party  injured  cannot  be 
adequately  compensated  therefor  In  dam- 
ages, or  vben  the  damages  which  may  re- 
sult therefrom  cannot  be  measured  by  any 
certain  pecuniary  standard;  and  if  such  aH 
may  be  atoned  for  in  damages,  if  in  the  par- 
ticular case  It  Is  shown  that  the  party  who 
must  r^mnd  is  Insolvoit,  and  for  that 
reason  Incapable  of  responding  in  damages, 
the  injury  Is  irreparable.  EidemilJer  Ice  Co. 
V.  Outhrie,  42  Neb.  238  (60  N.  W.  717;  28 
L.  R.  A.  581). 

3a.  (1906.)  An  injury  which  cannot  be 
measured  by  any  pecuniary  standard,  or 
which  .because  of  Its  nature  or  the  financial 
condition  of  the  wrongdoer  cannot  be  ade- 
quately compensated  in  damages,  is  irrepa- 
rable within  the  meaning  of  the  law,  and 
one  for  which,  ordinarily,  there  is  no  ade- 
quate remedy  at  law.  Cole  v.  Manner;  76 
Neb.  454  (107  N.  W.  777). 

36.  (1906.)  A  lessor  Is  entitled  to  an 
Injunction  without  a  showing  of  actual  dam- 
ages or  that  Irreparable  injury  will  result 
from  a  continued  violation  of  the  restrictive 
clause  of  the  lease.  SchHtz  Brewing  Co.  v. 
NieUen,  77  Neb.  86S  (110  N.  W.  746). 

4.  (1906.)  Injunction  will  Issue  to  pre- 
vent the  erection  of  buildings  in  violation  of 
a  municipal  ordinance,  prescribing  a  Are 
limit,  though  they  are  not  nuisances  per  «e, 
if  the  persons  seeking  such  Injunction  show 
that  their  erection  will  work  special  or  ir- 
reparable injury  to  them  and  their  property. 
Sanfft  V.  Bwmrak,  75  Neb.  714  (106  N.  W. 
780). 

Inadequate  remedy  at  law. 

5.  (1894.)   The  absence  of  a  plain  and 

adequate  remedy  at  law  affords  the  only 
test  of  equity  jurisdiction;  and  the  applica- 
tion of  this  principle  to  a  particular  case 
must  depend  altogether  upon  the  character 
of  the  case  as  disclosed  in  the  proceedings. 
It  Is  not  enough  that  there  is  a  remedy  at 
law;  it  must  be  plain  and  adequate  or,  In 
other  words,  as  practical  and  efficient  to  the 
ends  of  Justice  and  its  prompt  admlnistrar 
tlon  as  the  remedy  in  equity.  Welton  v. 
ZHcteeon,  38  Neb.  767  (57  N.  W.  669;  41  Am. 
St  Rep.  771;  22  L.  R.  A.  496). 


6.  (1897.)  An  adequate  remedy  at  lav 
Is  one  that  la  as  practical  and  efficient  to 
the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity.  Banken 
Life  Ins.  Co.  v.  Romnt,  53  Neb.  44  (73  N. 
W.  269). 

7.  (1897.)  A  litigant  cannot  successfully 
Invoke  the  extraordinary  remedy  of  injunc- 
tion to  enforce  a  legal  right  unless  the  facts 
and  circumstances  in  the  case  are  such  that 
his  ordinary  legal  remedies  are  inadequate, — 
i.  e.,  that  the  pursuit  of  those  remedies,  or 
some  of  them,  will  not  afford  blm  as  prompt 
and  efflcacloua  redress  as  the  remedy  by  in- 
junction. Warlier  v.  Wmiams,  53  Neb.  143 
(73  N.  W.  539). 

8.  (1899.)  A  court  of  equity  has  juris- 
diction to  enjoin  a  threatened  Injury  when* 
ever  its  nature  Is  such  that  It  cannot  be  ad- 
equately compensated  in  damages  and  its 
continuance  would  occasion  a  constantly  re- 
curring grievance.  Lotoe  v.  Prospect  Hill 
Cemetery  Aas'n,  58  Neb.  94  (78  N.  V.  488; 
46  L.  R.  A.  237). 

9.  (1900.)  An  injunction  will  not  lie  to 
enjoin  the  breach  of  a  contract  where  the 
party  complaining  has  a  plain  and  adequate 
remedy  at  law.  Wabaska  Electric  Co.  v. 
City  of  Wymore,  60  Neb.  199  (82  N.  W.  628). 

10.  (1902.)  An  Independent  action  for 
an  injunction  in  aid  of  a  cause  already 
pending,  is  not  maintainable  where  adequate 
relief  may  be  had  by  motion  In  the  original 
oiuse.  Careen  v.  Janaen,  65  Neb.  423  (91 
N.  W.  398). 

11.  (1903.)  The  term  "adequate  remedy 
at  law"  means  a  remedy  which  is  plain  and 
complete  and  as  practical  and  efficient  to 
the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  In  equity.  KepUnger 
V.  TVoolaey,  4  Unof.  282  (93  N.  W.  1008). 

12.  (1904.)  mere  an  adequate  remedy 
exists  at  law  equity  will  not  assume  juris* 
diction.  Brown  v.  Reed,  72  Neb.  167  (100 
N.  W.  143). 

12o.  (1906.)  Where  a  covenant  is  abso- 
lute In  Its  terms  and  a  penalty  Is  attached 
to  Insure  the  faithful  performance  of  the 
obligations  thereby  Imposed,  the  exaction  of 
the  penalty  will  not  deprive  equity  of  Its 
Jurisdiction  to  restrain  the  commission  of 
the  forbidden  act.  Sch.itz  Brewing  Co*  «. 
Nielsen,  77  Neb.  868  (110  N.  W.  746). 

13.  (1906.)  The  remedy  by  Injunction 
IB  not  available  to  enforce  a  bare  legal 
right,  when  there  is  a  plain  and  adequato 
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ranedr  at  law.  Uohat  v.  Hutt,  76  Neb.  732 
(106  N.  W.  669). 

 Defenses  available  at  lav. 

14.  (1883.)  There  was  an  election  on 
tbe  question  of  relocation  of  a  county  seat, 
which  resulted  In  favor  of  the  proposition. 
Ab  action  was  then  brought  to  enjoin 
county  offlcers  from  removing  their  offices, 
etc.  to  the  place  selected,  on  grounds  which 
would  have  been  available,  If  at  all.  In  a 
contest  of  the  election,  under  the  statute. 
Held.  That  the  action  would  not  He.  Scott 
T.  McOuire,  15  Neb.  303  (18  N.  W,  93). 

15.  (1889.)    Injunction  Ilea  to  restrain 

collection  of  a  claim  against  an  estate,  al- 
lowed hy  the  county  court  without  notice  to 
tbe  administrator  until  after  time  for  ap- 
peal bad  elapsed.  Dundaa  v.  Chritntan,  26 
Neb.  4»5  (41  N.  W.  449). 

16.  (1S95.)  A  court  of  equity  will  not 
enjoin  the  enforcement  of  a  Judgment  at 
law  unless  It  appears  that  plaintiff  had  at 
the  time  of  the  rendition  of  such  Judgment 
a  valid  defense,  and,  if  the  relief  prayed 
coQld  have  been  afforded  upon  due  applica- 
tion under  section  602,  code  of  civil  pro- 
cedure, relating  to  new  trials.  It  must,  In 
addition,  be  satisfactorily  shown  that  by 
reason  of  fraud  or  circumstances  beyond  tbe 
control  of  plaintiff  he  has  been  prevented 
from  availing  himself  of  the  provisions  of 
the  aforesatd  section.  Woodtoard  v.  Pike, 
43  Neb.  777  (62  N.  W.  230). 

17.  (1897.)  Enforcement  of  a  Judgment 
at  law  will  not  be  restrained  unless  plain- 
tiff in  the  suit  In  equity  has  a  defense  not 
available  In  the  former  action  or  which  by 
frand  or  accident  he  did  not  present.  Lotey 
*.  yeidig,  62  Neb.  167  (71  N.  W.  1067). 

18.  (1897.)  One  who  failed  to  make  a 
defense  to  an  action  at  law  on  a  note,  is 
not  entitled  to  Injunction  restraining  the 
enforcement  of  a  Judgment  recovered  there* 
hi.  Lotev  V.  JTeidig,  62  Neb.  167  (71  N. 
W.  1067). 

 Insolvency  of  defendant. 

See  also  ante,  Sf  36, 39, 44, 45. 

19.  (1901.)  Insolvency  of  tbe  Judgment 
creditor  is  sufficient  ground  for  a  suit  by  a 
Judgment  debtor  to  enjoin  collection  of  the 
Judgment  for  the  purpose  of  enforcing  a 
set-off.  Commert^i  State  Bank  v.  Ketiihum, 
1  Unof.  454  (96  N.  W.  614). 

19a.  (1894.)  If  In  the  particular  case  it 
la  shown  that  the  party  who  must  respond 
ti  Insolvent^  and  tor  that  reason  incapable 


of  re8p<mding  In  damages,  an  injury  Is  Ir- 
reparable. Eidemiiler  Ice  Co.  v.  Outhrie,  42 
Neb.  238  (60  N.  W.  717;  28  L.  R.  A.  681). 
[See  5  Unof.  411  (89  N.  W.  877);  74  Neb. 
276  (104  N.  W.  167).] 

Prevention  of  multiplicity  of  suits. 

20.  (1888.)  A  bill  of  peace  will  lie  only 
In  cases  where  one  cUilms  or  defends  against 
many,  or  many  claim  or  defend  against  one, 

except  in  certain  cases,  where  tbe  right  baa 
been  satisfactorily  established  at  law.  Kin- 
Icaid  V.  Hiatt,  24  Neb.  662  (39  N.  W.  600). 

21.  (1903.)  A  auit  In  equity  may  be 
maintained  to  enjoin  a  judgment  creditor 
from  prosecuting  a  multiplicity  of  proceed- 
ings in  garnishment  to  subject  the  wages 
of  laborers,  mechanics  and  clerks,  which  are 
absolutely  exempt  by  law  from  attachment, 
ezecutiim,  and  garnishee  process,  to  the 
payment  of  his  judgment.  Seiver  v.  Union 
P.  R.  Co.,  68  Neb.  91  (98  N.  W.  943;  110 
Am.  St.  Rep.  393;  61  L.  R.  A.  319). 

n.  SUBJECTS  07  PBOTBCTIOV  AST) 
BELIEF. 

Abatement  of  nuisance,  see  Nutaance. 

Restraining  collection  of  costs,  see  Costs, 
U36. 

Restraining  use  of  burial  grounds  as  nui- 
sance, see  Cemeteries,  H  8-13. 

Restraining  state  from  enforcing  laws  by 

federal  court,  see  Courts,  S  176. 

Restraining  operation  of  railroad  until 
payment  of  damages  for  taking  property, 
see  Eminent  Domain,  SS  271-274. 

Restraining  execution,  see  Execution, 
a  128-138.> 

Restraining  fraudulent  grantee  from  sell- 
ing property,  see  Fraudulent  Convei/ance. 
861. 

Restraining  construction  of  culvert  across 
public  road,  see  Hightpays,  ||  158-161. 

Restraining  obstruction  of  public  road, 
see  Highways,  S|  193-196. 

Restraining  enforcement  of  Judgment,  see 
Judgments,  S  8  334-436. 

Restraining  opening  public  roads,  see 
Bighxcays,  IS  81-85,  109-114. 

Restralnlug  illegal  expenditure  of  city 
funds,  see  JfunfctpaJ  Corporations,  %%  909, 
910. 

To  restrain  assessment  for  Improvements, 

see  Municipal  Corporations,  S§  518-523. 

Enjoining  unlawful  grant  of  franchise, 
see  Munit^paX  Corporatiant,  II 277-279. 
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Restraining  adjoining  owner  from  leaving 
gates  on  right  of  way  open,  see  Raiiroada, 

no6. 

A.  Property  and  Conveyances. 

Prescrlptire  title  as  basis  of  Injunction, 
see  Adverse  Possession,  9  137. 

Neceaaity  of  establlahlng  legal  title. 

21a.  (1907.)  That  a  court  of  equity  will 
not  Interfere  to  protect  a  legal  right  in  prop- 
erty until  the  complainant  has  established 
his  title  or  right  by  an  action  at  law  l9  sub- 
ject to  the  exception  that,  where  a  right  has 
been  enjoyed  by  the  complainant  for  a  long 
period  of  years,  its  violation  will  be  en- 
joined without  the  right  being  first  estab^ 
lisbed  at  law.  Williams  v.  Riley,  79  Neb. 
554  (113  N.  W.  136). 

Title  or  right  in  doubt  or  dispute. 

22.  (1903.)  Where  both  the  possession 
and  right  of  possession  are  involved  in  doubt 
the  doubt  should  be  resolved  by  a  legal  in- 
veatlgatlon  and  not  by  an  action  In  equity 
to  restrain  one  of  the  partira  from  entering 
upon  the  premises.  <Sfone  v.  Sitell,  4  Unof. 
430  (94  N.  W.  925). 

23.  (1906  )  Injunction  will  not  lie  to  re- 
strain one  claiming  an  interest  In  land,  un- 
der a  lease,  from  pasturing  such  land,  in  a 
salt  by  another  claiming  the  same  interest 
In  the  land  from  a  common  lessor.  Mohat 
V.  HuU,  76  Neb.  732  (106  N.  W.  659). 

Protection  pending  litigation  as  to  title  or 
right 

24.  (1905.)  One  In  the  lawful  and  peace- 
able possession  of  real  estate,  especially  if 
it  be  his  dwelling,  may  restrain  repeated 
and  riotous  acts  of  invasion  and  trespass 
until  the  title  and  right  of  possession  can 
be  settled  in  some  regular  and  orderly  way. 
Heaton  v.  Wireman,  74  Neb.  817.(105  N.  W. 
634). 

Transfer  of  corporate  stock. 

25.  (1901.)  The  transfer  of  shiCres  of 
stock  of  a  corporation  may  be  enjoined  at 
the  suit  of  the  owner  when  a  bank  of  an- 
otbep  state  has  wrongfully  received  the  cer- 
tificates of  rtock  in  pledge  from  one  not  the 
owner  thereof,  and  not  authorized  to  so 
pledge  the  same,  and  Is  attempting  to  have 
the  stock  transferred  to  the  bank  as  the 
owner  thereof  upon  the  books  of  the  cor- 
poration. Reynolds  v.  Touzalin  ImpTove- 
ment  Co.,  62  Neb.  236  (87  N.  W.  24). 

Transfer  of  negotiable  note. 

26.  (1889.)  There  being  outstanding 
notes  against  the  plaintitrs,  a  great  part  of 


which  represented  usurious  interest  on  for- 
mer evidences  of  Indebtedness,  which  had 
been  renewed  and  such  usurious  Interest 
made  to  represent  principal,  said  notes  be- 
ing held  by  a  par^  having  notice  of  their 
usurious  character,  and  being  about  to  ma- 
ture, and  there  being  ground  to  believe  that 
they  were  about  to  be  transferred  to  an  In- 
nocent holder,  held,  that  the  plaintitts  might 
take  the  initiative  and  proceed  in  equity 
and  by  aid  of  injunction  for  relief.  Wil- 
hetmson  v.  Bentley,  25  Neb.  473  (41  N.  W. 
387). 

27.  (1895.)  The  fact  that  a  party  is  ap- 
prehensive Uiat  his  witnesses,  by  whom  he 
expects  to  establish  his  defense  against  a 
note,  may  die  or  move  away,  is  not  alone 
sufiicient  ground  to  enjoin  the  negotiation 
of  the  Instrument,  since  the  testimony  of 
witnesses  may  be  perpetuated  under  the 
provisions  of  the  code  of  civil  procedure. 
Erickson  v.  First  Nat.  Bank  of  Oakland.  44 
Neb.  622  (62  N.  W.  1078;  48  Am.  St.  Rep. 
753;  28  L.  H.  A.  577). 

Fraudulent  conveyance. 

28.  (1887.)  A  mere  general  creditor, 
who  baa  not  reduced  his  claim  to  judgment, 
cannot  maintain  an  action  to  enjoin  a  debtor 
from  transferring  his  property.  Crotcell  v. 
Horacek,  12  Neb.  622  (12  N.  W.  99);  (1903) 
Adams  V.  Miller,  4  Unof.  464  (94  N.  W. 
711). 

29.  (1899.)  A  creditor  whose  claim  has 
not  been  reduced  to  judgment,  and  who  has 
neither  a  general  nor  specific  lien  on  his 
debtor's  property,  Is  not  entitled  to  an  in- 
junction restraining  his  debtor  from  dis- 
posing of  some  or  all  of  his  property. 
Neither  Is  he  entitled  to  a  decree  canceling 
fraudulent  transfers  already  made.  Mis- 
souri, Kansas  d  Texas  Trust  Co.  v.  Richard- 
son, 67  Neb.  617  (78  N.  W.  273). 

Appropriation  of  water. 

30.  (1903.)  A  lower  riparian  owner  can- 
not enjoin  an  Irrigation  enterprise  by  an 
upper  approprlator  under  the  statutes, 
merely  because  his  damages  for  injury  to 
his  riparian  rights  have  not  been  paid;  hl% 
remedy  is  to  sue  at  law  for  such  damages. 
McCook  Irrigation  <£  Water  Power  Cfi.  v. 
Crews,  70  Neb.  109  (96  N.  W.  996). 

Trespass  or  other  Injury  to  real  property. 

31.  (1882.)  In  case  of  a  mere  trespass, 
unless  the  threatened  barm  will  be  great, 
or  the  loss  therefrom  Irreparable,  and  such 
as  cannot  be  recompensed  In  damages  by  an 
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tetios  at  law.  aa  InjancUon  will  not  be 
granted  to  prevmt  it  Tigard  v.  MoHU,  13 
Neb.  565  (14  N.  W.  634);  (1902)  Leach  v. 
Barbaugh,  3  Unof.  346  (91  N.  W.  521). 

3S.  (1898.)  An  Injunction  may  be  granted 
to  KBtrain  defendant  from  committing  a 
threatened  trespass  upon  plaintiff's  realty, 
where  the  act  would  result  In  a  destruction 
of  the  premises  in  tbe  character  of  their  use 
and  enjoyment  Peterson  v.  Bopeieett,  5S 
Neb.  670  (76  N.  W.  461). 

33.  (1902.)  There  being  no  proof  that 
defendant  was  insolvent,  the  facts  estab- 
lished do  not  present  a  case  for  ec\uitable 
relief  against  a  threatened  trespass.  Leach 
t.  BttTbauffh,  3  Unof.  346  (91  N.  W.  521). 

34.  (1903.)  Ordinarily,  a  suit  iP  equity 
wtu  not  He  to  restrain  a  solvent  party 
from  trespassing  upon  personal  propepty, 
or  from  the  mere  oral  assertion  of  title 
thereto.  Oanow  v.  Denny,  68  Neb.  706  (94 
N.  W.  959). 

34a.  (1906.)  Concerning  simple  acta  of 
trespass  equity  has.  In  most  cases,  no  juris- 
diction, but,  if  tbe  nature  and  frequency  of 
trespasses  are  such  as  to  prevent  or  threaten 
the  substantial  enjoyment  of  the  rights  of 
possession  and  property  in  land,  an  injunc- 
tion wUl  be  granted.  BUUuen  v.  Winterer, 
76  Neb.  52  (107  N.  W.  124). 

35.  (1907.)  In  an  action  to  enjoin  a 
trespass,  a  defendant  cannot  defeat  the 
plaintiff's  action  by  showing  an  outstanding 
rl^t  in  a  third  party  to  have  one  of  the 
deeds  In  the  plaintiff's  chain  of  title  declared 
a  mortgage.  Munger  v.  Tei$er,  80  Neb.  285 
(114  N.  W.  166). 

 Mandatory  injunction  to  recover  pos- 
session. 

36.  (1897.)  A  plaintiff  Is  not  entlUed  to 
a  mandatory  injunction  to  remove  from  his 
real  estate  one  who  has  without  color  of 
title  unlawfully  and  forcibly  entered  and 
wrongfully  remains  thereon,  though  such 
trewasaer  be  insolvent.  Warlier  v.  Will- 
iam, S3  Neb.  148  (78  N.  W.  539). 

37.  (1899.)  A  litigant  cannot  success- 
fully invoke  the  extraordinary  remedy  of 
Injnnction  to  regain  iwssession  of  real  estate 
wrongfully  in  the  possession  of  another,  In 
the  absence  of  a  showing  thdt  the  ordinary 
remedies  of  the  law  will  not  afford  him  com- 
plete and  adequate  relief.  Wehmer  v.  Fo- 
kenga,  67  Neb.  510  (78  N.  W.  28). 

38.  (1904.)  Where  the  title  to  real  estate 
has  been  quieted  by  a  decree  in  equity 
against  one  In  poBsession,  a  mandatory  in- 


junction U  a  proper  remedy  to  enforce  the 
decree.  Whitaker  v.  McBride,  5  Unof.  411 
(98  N.  W.  877). 

39.  (1905.)  A  plaintiff  is  not  entitled  to 
a  mandatory  injunction  to  remove  from  real 
estate  one  who  has  without  color  of  title 
unlawfully  and  forcibly  entered  and  wrong- 
fully remains  thereon,  though  such  tres- 
passer be  Insolvent  Coppom  v.  Forman,  74 
Neb.  275  (104  N.  W.  167). 


'Bapeated  or  continuing  trespass. 


40.  (1891.)  Where  defendants  have  re- 
peatedly torn  down  plaintiff's  fence  In  order 
to  pass  over  his  lands,  and  have  threatened 
to  continue  to  do  so,  plaintiff  is  entitled  to 
relief  in  equity  by  injunction  in  order  to  pre- 
vent a  multiplicity  of  suits.  Shaffer  v.  Stult, 
32  Neb.  94  (49  Neb.  882). 

41.  (1896.)  Against  continuing  Injury 
to  land  caused  by  an  unlawful  discharge 
of  surface  waters  by  an  adjoining  proprietor, 
equity  will  afford  relief  by  injunction. 
Jacobean  v.  Tan  Boening,  48  Neb.  80  (66 
N.  W.  993;  58  Am.  St  Rep.  684  ;  32  L.  R.  A. 
229). 

12.  (1896.)  In  a  salt  to  enjoin  a  con- 
tinuing injury  to  land,  by  an  unlawful  dis- 
charge of  surface  water  thereon.  It  is  not 
neeeaaary  for  the  plaintiff  to  prove  that  ac- 
tual Injury  occurred  before  the  suit  was 
brought.  Tbe  remedy  is  in  such  case  pre- 
ventive, and  will  be  granted  on  proof  that 
the  acta  complained  of,  unless  restrained, 
will  result  in  damage.  Jacottson  v.  Van 
Boening,  48  Neb.  80  (66  N.  W.  993;  68  Am. 
St.  Rep.  684;  82  L.  R.  A.  229). 

43.  (1896.)  A  continuing  Injury  to  land 
caused  by  an  unlawful  discbarge  of  surface 
water  by  an  adjoining  proprietor  may  be  re- 
strained by  injunction.  Churchill  v,  Beethe, 
48  Neb.  87  (66  N.  W.  992;  35  L.  R.  A.  442). 

44.  (1905.)  A  court  of  equity  will  In- 
terfere by  Injunction  to  restrain  repeated 
acts  of  trespass,  such  as  the  forcible  entry 
of  a  dwelling-house  by  brealilng  or  removing 
loekB  from  tbe  doors,  the  forcible  removal  of 
fastenings  from  gates,  and  assaults  npon 
those  In  possession;  and  in  such  case  It  Is 
unnecessary  to  prove  that  the  trespassing 
parties  are  insolvent  Homung  v.  Herring, 
74  Neb.  637  (104  N,  W.  1071). 

44a.  (1907.)  Equity  will  afford  relief  by 
the  process  of  Injunction  against  repeated 
acts  of  trespass,  especially  where  committed 
under  a  claim  which  Indicates  a  continu- 
ance and  constant  repetition  of  it.  Hackney 
V.  Mclninch,  79  Neb.  128  (112  N.  W.  296). 
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45.  (1907.)  The  destruction  of  a  fence, 
and  threatened  repetition  thereof,  by  a  tres* 
rasser,  as  often  as  the  fence  may  be  replacedi 
entitles  the  owner  to  relief  by  injunction 
against  the  invader,  even  though  the  latter 
may  not  be  insolvent.  Munger  v.  Yeiaer,  80 
Neb.  28S  (114  N.  W.  166). 

——Interference  with  etwement. 

46.  (1903.)  Injunction  is  a  proper  rem- 
edy to  protect  against  an  interference  with 
the  enjoyment  of  an  easement.  KepHnger  v. 
Woolsey,  4  Unof.  282  (93  N.  W.  1008); 
(1907)  Agnew  v.  City  of  Pawnee  City,  79 
Neb.  603  (113  N.  W.  236). 

 Obstruction  or  interference  with  irri- 
gation ditch. 

47.  (1900.)  Injunction  Is  the  appropriate 
remedy  to  prevent  a  party  from  obstructing, 
or  unlawfully  interfering  with,  an  irriga- 
tion ditch  of  which  the  owner  is  tn  actual 
possession.  Park  v.  Ackerman,  60  Neb.  405 
(83  N.  W.  173). 

48.  (1903.)  Injunction  is  the  proper 
remedy  for  preventing  one,  without  au- 
thority so  to  do,  from  crossing  the  canal  of 
an  irrigation  company  with  a  lateral  for 
the  purpose  of  carrying  water  to  bis  land 
from  another  canal.  Castle  Rock  Irrigation 
Canal  cf  Water  Power  Co.  v.  Juritch,  67 
Neb.  877  (93  N.  W.  690). 

Encroachments  by  buildings  or  other 
structures. 

49.  (1896.)  A  property  owner  may,  by 
Injunction,  have  bis  rights  and  estate  pro- 
tected from  the  injury  of  an  adjoining  owner 
wba  threatens  to  extend  a  common  wait  one 
atory  beyond  the  height  fixed  by  the  con- 
tract between  them.  Calmelet  v.  Sickl,  48 
Neb.  506  (67  N.  W.  467;  58  Am.  St.  Rp.700). 

Establialunent  of  highway. 

50.  (1891.)  Injunction  will  issue  to  re- 
strain a  public  officer  from  unlawfully  open- 
ing a  street  through  plaintiff's  land.  8chock 
V.  Palls  City,  31  Neb.  599  (48  N.  W.  468). 

51.  (1894.)  The  owner  of  property  may 
enjoin  the  county  commissioners  from  lay- 
ing out  a  private  road  across  his  land 
under  an  unconstitutional  statute,  since  he 
has  no  adequate  remedy  at  law.  Welton  v. 
Dickson,  38  Neb.  767  (57  N.  W.  559;  41  Am. 
St  Rep.  771;  22  U  R.  A.  496). 

 Waste. 

52.  (1895.)  Whenever  waste  threatened 
would  amount  to  a  manifest  Injury  to  an 


estate  and  a  wanton  abuse  of  the  rights  of 
a  tenant  for  life,  he  may  be  restrained  by 
Injunction  on  petition  of  the  reversioner. 
Digher  V.  Dither,  46  Neb.  100  (63  N.W.368). 

 Bemorat  of  buildings  and  (races. 

53.  (1884.)  A  mortgagee  can  maintain 
an  injunction  against  his  mortgagor  and  a 
stranger,  who  are  about  to  remove  buildings 
from  mortgaged  premises,  and  thereby 
render  the  security  scant  or  insufficient;  and 
this,  without  regard  to  the  responsibility  or 
insolvency  of  the  defendants,  and  for  the 
reason  that  the  mortgagee  would  be  with- 
out remedy  at  law  for  such  loss  or  deprecia- 
tion of  security.  Triplett  v.  Pamtlee,  1% 
Neb.  649  (21  N.  W.  403). 

54.  (1900.)  The  destruction  of  a  fence 
and  threatened  repetition  thereof  by  a  tres- 
passer, .entitles  the  owner  to  relief  by  in- 
junction, even  though  the  latter  may  be  In- 
solvent. Pohlman  v.  Evangelical  iMtheran 
THnity  Church,  60  Neb.  3i>4  (83  N.  W.  201). 

55.  (1903.)  The  destruction  of  a  fence 
by  a  trespasser,  and  his  threat  to  repeat 
such  act  as  often  as  the  fence  should  be  re- 
placed, entitled  the  owner  of  the  premises 
invaded  to  an  injunction  against  the  tres- 
passer, even  though  the  latter  may  not  be 
Insolvent.  Lynch  v.  Egan,  67  Neb.  641  (93 
N.  W.  775). 

 Cutting  hedges. 

66.  (1885.)  Equity  will  Interfere  by  in- 
junction to  prevent  the  destruction  of  an 
osage  hedge  fence  by  a  stranger  to  the  in- 
heritance, as  being  such  an  Injury  to  the 
realty  as  cannot  be  fully  compensated  by 
damages  for  the  trespass.  8app  v.  Roberta, 
18  Neb.  299  (26  N.  W.  96). 

Nuisance. 

57.  (1884.)  An  injunction  will  be  granted 
to  enjoin  a  nuisance  that  shocks  the  sense 
of  decency,  as  the  keeping  of  Jacks  and 
stallions  and  standing  them  for  mares  near 

and  In  plain  view  of  the  plaintiff's  dwelling. 
Farrell  v.  Cook.  16  Neb.  483  (20  N.  W.  720; 
49  Am.  Rep.  721). 

58.  (1899.)  An  owner  of  a  lot  adjoining 
a  prospective  cemetery  Is  without  an  ade- 
quate remedy  at  law  for  the  redress  of  In- 
juries to  be  apprehended  from  the  pollution 
of  the  water  In  his  well  from  the  Interring 
of  bodies  In  such  cemetery,  and  hence  in- 
junction will  lie.  Lowe  V.  Prospect  Htn 
Cemetery  Asa'n.  68  Neb.  94  (78,  N.  W.  488; 
46  L.  R.  A.  237). 
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B.  Contracts. 
Restraining  letting  of  contract  with  county, 
see  counties,  H  359, 360. 

Braadi  of  contract  in  generaL 

59.  (1907.)  The  breach  of  an  oral  con- 
tract bjr  one  of  the  parties  vlll  not  be  re* 
btraioed,  where  the  tenna  of  the  contract 
are  in  donbt,  or  so  indefinite  or  uncertain 

thst  a  court  would  not  decree  specific  per- 
formance thereof.  Platte  County  Independ- 
ent Telephone  Co.  v.  Leigfi  Independent 
Telephone  Co.,  80  Neb.  46  (116  N.  W.  611). 

60.  (1907.)  A  conrt  of  equity  will  not 
enjoin  the  breach  of  an  oral  contract  which 
bj  ixs  terms  Is  not  to  be  performed  within 
one  year-  from  the  making  thereof.  Platte 
County  Independent  Telephone  Co.  v.  Z^igh 
Iniependent  Telephone  Co,,  80  Neb.  41  (113 
N.  W.  799). 

Contracts  in  restraint  of  trade. 

61.  (1898.)  An  agreement  In  i>artlal  re- 
Etraint  of  trade,  which  Is  not  within  the 
Inhibition  of  the  statute,  Is  valid  and  may 
in  a  proper  case  be  enforced  by  Injunction. 
Dotcnino  V,  Lewis,  56  Neb.  386  {76  N. 
W.  900). 

62.  (1898.)  One  who  sold  bis  laundry 
and  good-will,  agreeing  not  to  engage  In  the 
laundry  business  for  five  years,  may  be  re- 
strained by  injunction  from  violating  his 
agreement.  Dovminff  v.  Lewis,  56  Neb.  386 
76  N.  W.  900). 

62o.  (1905.)  A  valid  agreement  In  re- 
straint of  trade  must  be  established  by  clear 
and  satisfactory  proof  to  warrant  a  court 
hi  restr^ning  its  breach  by  injunction. 
Roberts  v,  Lemont,  73  Neb.  366  (102  N. 
W.  770). 

Contract  to  eidtlTate  farm. 

62.  (1898.)  A  lease  of  a  farm  for  one 
year  provided  that  the  lessor  should  have 
tlie  rii^t  to  go  upon  the  leased  premises 
daring  the  conUnuance  of  the  lease  and  fall 
plow  and  sow  any  part  of  said  premises 
proper  to  be  fall  plowed  and  sowed.  The 
tenant  refused  to  permit  the  lessor  to  go 
upon  and  fall  plow  and  sow  to  wheat  cer- 
tain stubble  lands  of  the  leased  premises. 
The  tenant  was  Insolvent.  Held,  That  the 
Injury  resulting  from  such  deprivation, 
thoQ^  small,  was  an  irreparable  one  for 
which  there  was  no  adequate  remedy  at  law, 
and  hence  injonctlon  would  He.  State  Bank 
of  XebrasJca  v,  Bohren,  66  Neb.  223  (76  N. 
W  643). 


Bestrainlng  execution  of  contract. 

64.  (1903.)  A  court  of  equity  will  not 
enjoin  the  further  execution  of  a  contract 
and  enjoin  the  prosecution  of  any  claim  for 
compensation  for  work  and  material  already 
furnished  in  good  faith  under  it,  except  on 
condition  of  the  payment  of  a  fair  value  for 
the  work  and  material  so  furnished.  Clark 
V.  Lancaster  County,  69  Neb.  717  (96  N.  W. 
698). 

64a.  (1906.)  An  injunction  suit  cannot 
be  maintained  to  restrain  the  teaching  of 

school  by  a  qualified  teacher  under  a  con- 
tract signed  by  de  facto  officers  of  the  school 
district.  School  District  v.  Oowgill,  76 
Neb.  317  (107  N.  W.  584). 

C.  Corporate  Franchises,  Xanagem«it 
and  Dealings. 

Exercise  of  corporate  powers. 

646.  (1907.)  Equity  may  enjoin  a  cor- 
poration from  exercising  its  powers  in  an 
unlawful  manner.  Beckman  v.  Lincoln  N. 
R.  Co.,  79  Neb.  89  (112  N.  W.  848). 

D.  Public  Officers  and  Boards  and 
KonlcipaUties. 
Determination  of  title  to  office. 

64c.  (1906.)  The  title  to  public  offices, 
and  the  rights  to  exercise  the  functions 
thereof  by  persons  claiming  title  thereto  by 
election,  cannot  be  determined  In  a  suit  for 
Injunction.  School  District  v.  Cowgill,  76 
Neb.  317  (107  N.  W.  584). 

Unlavrful  acts  in  general. 

65.  (1878.)  Where  public  officers  are 
proceeding  under  a  claim  or  color  of  right 
to  impair  either  private  or  public  rights,  an 
injunction  may  be  granted  to  restrain  them. 
Vormand  v.  Otoe  County,  8  Neb.  18. 

66.  (1886.)  An  injunction  will  not  be 
granted  to  restrain  an  officer  from  the  per- 
formance of  an  act  official  in  its  character. 

unless  it  be  shown  to  the  satisfaction  of  a 
court  of  equity  that  an  Injury  has  been  or 
will  be  suffered  by  the  plaintiff  In  the  ac- 
tion. McLaughlin  v.  Sandusky,  17  Neb.  110 
(22  N.  W.  241). 

67.  (1892.)  A  court  of  equity  will,  on 
the  application  of  resident  taxpayers,  re- 
strain public  officers  from  doing  an  illegal 
act  where  the  effect  of  such  act.  If  consum- 
mated, would  be  a  waste  of  public  funds 
raised  by  taxation.  Solomon  v.  Fleming,  34 
Neb.  40  (51  N.  W.  304). 

68.  (1899.)  Where  It  Is  alleged  that  a 
public  body  Is  proceeding  to  interfere  with 
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ttas  rights  of  a  person  or  corporation  In  a 
manner  which  will  cause  damage,  for  which 
there  Is  no  adequate  remedy  at  law,  or 
which  may  cause  a  multiplicity  of  suits, 
and  it  is  further  alleged  that  the  law  under 
which  the  proceedings  are  In  progress  is 
uncoDstitutional,  the  petition  presents  cause 
for  equitable  relief  by  injunction  to  prevent 
further  action.  Padfic  Expret*  Co.  v.  Cor- 
nell, 69  Neb.  364  (81  N.  W.  377). 

69.  (1903.)  Wholly  unauthorized  action 
under  color  of  office  by  municipal  author- 
ities, which  injuriously  affects  the  interest 
of  a  taxpayer  and  water-user  of  the  tAtr, 
and  for  which  he  has  no  direct  remedy  at 
law,  warrants  an  Injunction  to  protect  him. 
Poppleton  V.  Mooret,  67  Neb.  388  (93  N. 
W.  747). 

Blectlcm  of  mnnlcipal  offlcers. 

70.  (1896.)  An  Information  In  the  na- 
ture of  quo  warranto,  and  not  a  bill  for  in- 
junction, Is  the  appropriate  remedy  to  test 
the  legal  existence  of  a  municipal  eorporar 
tlon.  Oaborn  v.  YUlage  of  Oakland,  49  Neb. 
310  (68  N.  W.  506).  [See  Solomon  v.  Flem- 
ing, 34  Neb.  40.1 

Fixing  salaries. 

71.  (1894.)  Injunction  Is  th©  proper 
remedy  to  prevent  offlcers  (tf  a  municipal 
corporation  from  fixing  salaries  at  a  greater 
figure  than  allowable  by  law.  City  of  South 
Omaha  v.  Taxpayer*^  League^  42  Neb.  671 
(60  N.  W.  957). 

Appointment  or  jemoval  of  officers. 

72.  (1896.)  A  court  of  equity  will  not 
at  the  suit  of  a  private  individual  enjoin  the 
county  derlE,  treasurer,  and  county  judge 
from  appointing  county  commlsBloners  un- 
der section  68,  article  IV,  chapter  18,  Cfun- 
plled  Statutes,  the  remedy  being  complete 
at  law,  by  quo  warranto  against  the  ap- 
pointees. Fort  V.  Thompton,  49  Neb.  772 
(69  N.  W.  100). 

73.  (1897.)  Where  the  council  of  a  city 
are  proceeding,  without  authority,  to  remove 
the  mayor,  the  latter  may  be  protected  by 
injunction.  Btahlhttt  v.  Bauer,  61  Neb.  64 
(70  N.  W.  496). 

74.  (1898.)  In  advance  of  consideration 
of  charges  against  an  officer,  by  a  board 
having  power  to  bear  such  charges,  and 
upon  finding  them  sustained,  to  remove  the 
officer  thereby  affected,  a  court  of  equity  has 
no  jurisdiction,  upon  the  application  of  such 
officer,  to  enjoin  action  on  the  pending 
charges  because  of  prejudice,  abuse  of  dis- 


cretion, and  Irregulvttles  in  procedure,  al* 
leged  to  be  about  to  be  indulged  in  by  such 
board  in  the  hearing  contemplated.  Cox  v. 
Mooret,  66  Neb.  34  (75  N.  W.  36). 

Levy  or  collection  of  tax. 

75.  (1875.)  Equity  will  enjoin  the  sale 
of  realty  for  taxes  under  the  statutes  of  this 
state,  if  the  owner  has  personal  property 
out  of  which  such  taxes  can  be  collected. 
/ohn«on  v.  Hahn,  4  Neb.  139. 

76.  (1878.)  Courts  of  equity  will  enjoin 
the  collection  of  an  erroneous  or  illegal  tax. 
when  the  enforcements  of  the  assessment 
would  lead  to  a  multiplicity  of  suits,  or 
produce  irreparable  injury,  or  cast  a  cloud 
on  title  to  real  estate,  or  when  the  assess- 
ment of  the  face  of  the  proceedings  is  valid, 
and  requires  extrinsic  evidence  to  show  it 
is  invalid,  or  when  the  offlcers  transcend 
their  authority.  South  Platte  LanA  Co.  v. 
Buffalo  County,  7  Neb.  263. 

77.  (1881.)  An  Injunction  to  restrain 
the  collection  of  a  tax  will  not  be  granted 
unless  the  tax  complained  of  Is  either  void 
or  Us  enforcement  decidedly  inequitable. 
South  Platte  Land  Co.  v.  City  of  Crete,  11 
Neb.  344  (7  N.  W.  859). 

78.  (1882.)  Where  taxes  are  levied  upon 
real  estate  without  authority  of  law,  a  court 
of  equity  may  enjoin  the  collection  of  the 
same,  since  there  Is  no  adequate  remedy  at 
law.  JTorl  v.  Durat,  13  Neb.  234  (13  N. 
W.  206). 

79.  (1882.)  The  collection  of  an  illegal 
tax  may  be  enjoined  although  the  county 
commissioners,  after  the  levy  of  the  tax. 
formally  rescinded  the  same,  where  the 
tax  is  an  apparent  lien  upon  real  property. 
Burlington  ^ds  M.  R.  B.  Co.  v.  Clay  County. 
13  Neb.  367"  (13  N.  W.  628). 

80.  (1889.)  Injunction  lies  to  restrain 
collection  of  a  tax  which  is  absolutely  void, 
and  taxpayer  Is  not  required  to  pay  the 
same  under  protest  and  recover  the  same 
back  in  an  action  at  law.  Touzalin  v.  City 
of  Omaha,  25  Neb.  817  (41  N.  W.  796). 

81.  (1889.)  A  court  of  equity  will  not 
Interfere  to  prevent  the  collection  of  taxes 
merely  because  the  assessment  was  Invalid. 
To  obtain  relief  the  plaintiff  must  bring 
himself  within  some  recognized  rule  of 
equitable  Jurisprudence.  Wil$on  v.  City  of 
Auburn,  27  Neb.  435  (43  N.  W.  257);  (1897) 
Bellevue  Improvement  Co.  v.  Viltaffe  of 
Bellevue,  39  Neb.  876  (58  N.  W.  446). 

82.  (1894.)   Neither  the  fact  that  an 
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uKsament  was  not  based  upon  the  asses- 
tor's  Jadgment  as  to  the  value  of  the  prop- 
erty, nor  that  the  assessor  did  not  make  or 
return  an  oath  with  the  assessment  roll,  so 
ritiates  tbe  assessment  as  of  itself  to  justify 
an  injnactlon  against  the  collection  of  a 
general  tax  founded  upon  such  assessment. 
BeUevue  Improvement  Co.  v.  Viltage  of 
Beltenie.  S9  Neb.  876  (68  N.  W.  446). 

53.  (1894.)  The  fact  that  plaintiff  is  the 
owner  of  a  large  number  of  lots  affected  by 
a  tax,  will  not  justify  an  injunction  against 
its  collection  on  the  ground  of  irregularity 
in  the  anessment,  for  tbe  purpose  of  pre- 
Tenttng  mttltipUclty  of  suits,  since  section 
U4  of  tbe  revenue  act  provides  an  adequate 
remedy  at  law.  BeTlevue  Improvement  Co. 
V.  Tillage  of  Bellevue,  39  Neb.  876  (68  N. 
W.  446). 

54.  (1894.)  Where  a  tax  Is  void,  that  is, 
wliere  there  is  no  tax  which  the  plaintiff  Is 
In  equity  bound  to  pay,  he  may  invoke  the 
aid  of  a  court  of  equity  to  protect  his  rights 
by  an  injunction,  notwithstanding  section 
U4  ol  the  revenue  act  Bettevue  Improve- 
Meat  Co.  V.  YUlage  of  Bellevue,  39  Neb.  876 
5S  N.  T.  446) ;  (1901)  Orcnd  IsUmd  4  W.  C. 
H.  Co.  V.  I>awe$  Oounty,  62  Neb.  44  (86  N. 
W.  934). 

85.  (1897.)  A  court  of  equity  wtU  re- 
strain the  sale  of  land  in  satisfaction  of  a 
void  special  assessment.  Ives  v.  Irey,  51 
Neb.  136  (70  N.  W.  961). 

86.  (1897.)  Injunction  may  issue  on  pe- 
titlOD  Of  a  taxpayer  to  restrain  the  levy  of 
taxes  to  pay  void  railway-aid  bonds  voted 
bjr  a  precinct  having  no  legal  existence. 
Jfortoii  V.  CarHn,  SI  Neb.  2(»2  (70  N. 
W.  966). 

87,88.  (1897.)  Where  a  railroad  company 
desires  to  retist  the  inyment  of  a  school 
tax  on  a  bridge,  on  the  ground  that  such 
bridge  is  not  within  the  limits  of  the  dis- 
trict, the  proper  remedy  Is  Injunction  and 
not  fuo  warranto.  CMcago,  B.  &  Q.  R.  Co. 
r.  Cast  County.  51  Neb.  369  (70  N.  W.  955). 

89.  (1901.)  Where  the  taxing  officer 
acta  with  Jurisdiction,  Injuncttoti  will  not 
lie  to  restrain  the  collection  of  personal 
taxes  by  distress,  because  of  mere  trregn- 
lariiiea  In  assessment.  Rothwell  v.  Knox 
County,  62  Neb.  60  (86  N.  W.  903). 

90.  (1901.)  By  reason  of  the  provision 
of  section  144,  article  I,  dieter  77.  Com- 
piled Statutes,  an  injunction  will  not  be 
granted  to  restrain  the  collection  of  taxes, 
nnleas  the  assessment  Is  void  or  levied  for 


an  illegal  or  unauthorized  purpose.  PMUh 
ielpMa  Mortgoffe  A  Truat  Co.  v.  City  of 
Omaha,  63  Neb.  280  (88  N.  W.  623;  93  Am. 
St.  Rep.  442;  67  U  R.  A.  160). 

Payment  or  other  diapoaition  of  public 
money. 

91.  (1894.)  An  InJuncUon  Ilea  at  the 
suit  of  a  taxpayer  of  the  proper  county  to 
restrain  the  Issuance  by  the  county  clerk 
of  a  warrant  on  the  county  treasurer  for  an 
Illegal  or  unauthorized  purpose,  and  to  en- 
join the  payment  of  such  warrant  by  tbe 
county  treasurer.  Ackerman  v.  Thummel,  40 
Neb.  95  (68  N.  W.  738). 

92.  (1898.)  A  court  of  equity  will  not, 
at  the  suit  of  a  private  Individual,  enjoin 
tbe  payment  of  a  warrant  Issued  upon  a 
claim  duly  audited  by  the  county  board,  the 
remedy  being  complete  at  lav.  by  appeal 
from  the  order  allowing  the  claim.  Taylor 
V.  Davey.  66  Neb.  163  (75  N.  W.  553). 

93.  (1901.)  A  taxpayer  may  maintain  a 
suit  to  restrain  the  governing  body  of  a 
municipal  or  public  corporation  from  mak- 
ing an  illegal  disposition  of  public  funds 
or  property.  Bhepard  v.  Ea$terltng,  61  Neb. 
882  (86  N.  W.  941). 

94.  (1904.)  A  resident  taxpayer,  with- 
out showing  any  Interest  or  Injury  peculiar 
to  himself,  may  enjoin  Illegal  expendlturee 
by  a  public  board  or  officer.  Woodruff  v. 
Welton,  70  Neb.  666  (97  N.  W.  1037). 

XT  Public  Property  and  Bighta. 
Beleaae  of  right  to  purchaae  water^works. 

95.  (1903.)  Where  a  franchise  granting 
a  water  company  rights  In  a  public  street 
provides  that  after  twenty  years  the  city 
may  purchaae  the  plant,  an  injunction  Is 
issued  restraining  the  dty  officials  from 
postponing  the  accruing  of  such  right  to 
purchase.  Poppleton  v.  Mooret,  67  Neb.  388 
(93  N.  W.  747). 

Control  of  public  property. 

96.  (1884.)  A  petlUon  which  seeks  to 
enjoin  a  public  officer  or  a  public  corpora- 
tion from  controlling  public  property  in 
accordance  with  the  lawfully  expressed  di- 
rection of  the  corporation,  must  show  that 
the  plaintiff  will  sustain  some  special  dam- 
age not  common  to  the  public,  or  the  peti- 
tion will  not  state  facts  sufficient  to  entitle 
him  to  the  relief  sought.  Parody  v.  School 
DistHct,  15  Neb.  514  (19  N.  W.  633). 

Use  of  streets. 

97.  (1901.)  The  temporary  order  of  In- 
junction issued  In  this  acUon  held  not  to 
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diapossess  the  defendant  clt7  of  Its  streets 
and  alleys,  or  take  from  It  the  authority 
granted  by  law  to  control  and  regulate  the 
use  thereof,  and  that  the  order  is  not  for 
that  reason  Told.  BUae,  ess  reh  Piattamouth 
Telephone  Co.,  v.  Baker,  62  Neb.  840  (88 
N.  W.  124). 

UI.  ACTIONS  FOB  INJUNCTIONS. 
Power  of  judge  at  chambers. 

98.  (1892.)  A  street  railway  company 
Instltnted  an  action  to  restrain  three  rail- 
way companies  from  preventing  the  laying 
of  track  across  such  railways.  One  of  the 
railway  companies  answered.  In  substance, 
that  It  had  occupied  the  ground  for  more 
than  twenty  years;  that  it  was  a  part  of 
its  yard,  where  tr^ns  were  constantly  being 
made  up,  and  cars  were  continually  passing 
and  repassing  at  the  point  indicated;  that 
the  company  had  rights  in  the  street;  that 
the  street  railway  company  was  not  a  valid 
corporation  and  had  no  right  to  lay  its 
tracks  through  said  yard,  and  that  other 
and  safer  points  of  crossing  were  near  at 
band;  that  the  construction  of  the  street 
railway  would  cause  great  loss  and  injury 
to  the  railway  company  and  be  attended 
with  danger  to  its  employees,  etc.  Held, 
That  an  order  of  the  district  Judge  made  at 
chambers,  on  disputed  questions  of  fact,  on 
an  application  for  a  temporary  injunction, 
which  In  effect  divested  the  railway  com- 
pany of  the  possession  of  Its  property  and 
gave  It  to  the  street  railway  company,  was 
void.  Calvert  v.  State,  34  Neb.  616  (62  N. 
W.  687). 

99.  (1896.)  The  authority  of  a  district 
Judge  at  chambers  in  Injunction  cases  is 
limited  by  law  to  the  power  "to  grant,  dis- 
solve or  modify  temporary  Injunctions"  and 
does  not  Include  a  final  disposition  of  the 
cause,  either  by  dismissal  or  otherwise. 
Browne  v.  EdwardM  Lumber  Co.,  44  Neb.  361 
(62  N.  W.  1070), 

100.  (1898.)  A  district  Judge  at  cham- 
bers has  no  power  to  determine  finally  an 
action  for  injunction,  or  to  enter  an  order 
out  of  term  time  dismissing  a  cause.  John- 
son V.  Bouton,  56  Neb.  626  (77  N.  W.  57). 

101.  (1902.)  A  provisional  injunction 
transferring  the  possession  of  property  from 
one  litigant  to  another,  granted  by  a  Judge 
at  chambers,  without  a  hearing  or  any  op- 
portunlty  to  be  heard,  held  to  be,  not  merely 
erroneous,  but  absolutely  void.  State,  ex  rel. 
Reynold*,  v,  Oravea,  66  Neb.  17  (92  N. 
W.  144). 


Jurisdiction. 

101a.  (1908.)  A  wrong  of  ft  nature 
which  affects  the  rights  and  interests  of 
people  living  in  almost  every  city,  town 
and  village  in  the  state,  as  well  as  persons 
living  In  the  country,  when  committed  by  a 
public  service  corporation,  is  a  public  wrong. 
An  action  to  restrain  such  a  wrong  by  the 
state  is  within  the  Jurisdiction  of  the  su- 
preme court.  State  v.  Faci/Ic  Expreta  Co.. 
80  Neb.  823  (116  N.  W.  619). 

Laches. 

102.  (1894.)  Whether  complainants  In 
equity  have  been  guilty  of  laches  In  not  su- 
ing sooner  should  be  determined  from  the 
fects  and  circumstances  of  each  case,  there 
being  no  rule  of  law  governing  such  mat- 
ters. Richarda  v.  Hatfield,  40  Neb.  879  (5» 
N.  W.  777). 

103.  (1896.)   A  suitor  who  has  by  his 

laches  made  It  Impossible  to  prevent  the 
completion  or  use  of  public  works  without 
great  injury  to  his  adversary,  or  Incon- 
vf  tlen(%  to  the  public.  Is  not  entitled  to  the 
preventive  remedy  of  Injunction,  but  will 
be  confined  to  the  relief  obtainable  by  ordi- 
nary means  In  a  court  of  la^.  OlarJc  v. 
Cambridge  i  Arapahoe  Irrigation  <£  /m- 
provement  Co.,  45  Neb.  798  (64  N.  W.  239). 

Parties. 

104.  (1896.)  In  a  suit  to  enjoin  a  con- 
tinuing injui7  to  land,  by  an  unlawful  dis- 
charge of  surface  water  thereon,  it  Is  no 
defense  that  Uie  injury  is  In  part  threatened 
by  the  acts  of  another.  The  plaintiff  lias  his 
remedy  against  each  one  contributing  there- 
to. Jacobaon  v.  Tan  Boening,  48  Neb.  80  (66 
N.  W.  993;  68  Am.  8t  Rep.  684;  32  L.  R. 
A.  229). 

105.  (1896.)  A  county  board  Is  not  a 
proper  party  defendant  in  an  action  by  a 
land  owner  to  enjoin  the  opening  of  a  high- 
way across  his  premises.  Hodgea  v.  Board 
of  Superviaora  of  Setoard  Counip,  49  Neb. 
666  (68  N.  W.  1027). 

106.  (1907.)  Where,  in  an  action  brought 
to  restrain  a  trespass  upon  real  property, 
the  same  U  sold  during  the  action,  and  the 
vendee  thereupon  substituted  as  plaintiff, 
such  substitution  does  not  modify  the  is- 
sues; and  evidence  taken  before  such  trans- 
fer should  be  considered  In  the  same  man- 
ner as  if  there  had  been  no  change  of 
parties.  Hunger  v.  Yeiaer,  80  Neb.  286  (114 
N.  W.  166). 
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107.  (1891.)  A  peUtlon  In  equity  to  re- 
itnlu  a  levy  of  execution  In  replevin,  whlcb 
btb  to  state  tbat  the  judgment  was  unjust 
ud  that  defendants  are  owners  of  the 
property,  and  have  no  adequate  remedy  at 
taw,  the  sole  ground  being  want  of  jurisdic- 
tion, at  the  time,  of  the  justice  who  ren- 
dered judgment.  Is  sufficient  Liiiinger  v, 
Glenn,  33  Neb.  187  (49  N.  W.  1128). 

108.  (1894.)  A  petition  for  an  Injunc- 
tion Is  not  sufficient  where  It  states  conclu- 
sions and  not  the  facts  upon  which  such 
cDBcIuslona  are  based,  or  where  the  acts, 
the  doing  or  threatening  to  do  which  it  Is 
sought  to  enjoin,  are  not  averred,  but  must 
be  supplied  or  appear  only  by  Inference. 
Blakalee  v.  Mi9»<ntri  P.  R.  Co.,  43  Neb.  61 
(51  N.  W.  118). 

109.  (1894.)  Petition  for  Injunction  to 
restrain  a  railroad  company  from  using 
right  of  way  until  It  obtains  title  or  pays 
the  damages  under  condemnation  proceed- 
ings, held  sufficient  to  stater  a  cause  of  ac- 
tion. Btakeglee  v.  liiaaowri  P.  R.  Go.,  43 
Neb.ei  (61  N.  W.  118). 

110.  (1898.)  To  authorize  a  court  of 
equity  to  Interfere  by  injunction,  the  facta 
averred  In  the  petition  must  show  that  If 
the  iajtinctlon  be  denied,  the  complainant 
vill  saffer  an  Irreparable  injury  for  which 
he  has  DO  adequate  remedy  at  law.  State 
Sanlt  of  Nebraska  v.  Bohren,  55  Neb.  223 
(75N.  W.  543). 

111.  (1898.)  The  mere  averment  In  a 
petltlOD  for  an  Injunction  that  the  applicant 
will  suffer  an  irreparable  injury,  unless  the 
Injunction  be  granted,  is  not  of  Itself'  suf- 
ficient to  authorize  Its  issuance.  State  Banfe 
of  HebTMka  v.  Rohren,  66  Neb.  223  (76  N. 
W.  643). 

112.  (1899.)  A  petition  for  equitable  re- 
lief by  injunction,  where  the  allegations  are 
of  the  QDconstltutlonallty  of  the  law  or 
lawa  snder  which  acts  are  threatened  or 
beii«  done  of  which  the  complaint  Is  made, 
1b  not  sofflclent  to  invoke  the  equity  powers 
of  the  court,  unless  there  are  other  allega- 
tions which  complete  a  statement  of  a  case 
lor  equitable  relief,  yebraska  Telephone  Co. 
V.  Conen,  S8  Neb.  823  (80  N.  W.  43).  [Over- 
niled.  Pod/tc  Express  Co,  v.  Cornell,  S9 
Neb.  364.] 

113.  (190O.)  A  petition  for  an  injunction 
should  disclose  with  deflnltenese  and  par- 
ticularity the  threatened  Injury  which  the 


court  Is  asked  to  restrain  the  defendant 
from  committing.  Wabaska  Electric  Co.  v. 
City  of  Wymore,  60  Neb.  199  (82  N.  W.  626). 

114.  (1902.)  In  an  action  by  one  claim- 
ing to  be  a  lessee  of  land  to  enjoin  one 
claiming  as  lessee  from  the  same  lessor, 
from  going  upon  the  land,  a  general  denial 
alleges  a  complete  defense.  Helm  v.  Byfleld, 
8  Unof.  881  (91  N.  W.  611). 

115.  (1908.)  The  rule  that  under  the 
code  pleadings  should  be  construed  liber- 
ally applies  only  to  ordinary  actions.  In 
all  cases  of  application  for  any  extraordi- 
nary writ,  the  petition  will  receive  a  strict 
oonatmctlon.  •School  District  No.  2J  v. 
De  Long,  80  Neb.  667  (114  N.  W.  934). 

Issues  and  Proof. 

116.  (1902.)  In  an  action  to  restrain  the 
sale  of  a  negotiable  promissory  note,  so  as 
to  cut  off  defenses  thereto  by  way  of 
counterclaim  or  recoupment,  the  amount  of 
recoupment  or  counter-claim  may,  at  the 
option  of  the  plaintiff,  be  ascertained;  but 
In  such  case  the  defendant  will,  if  he  de- 
mands It,  be  entitled  to  a  trial  ot  the  issue 
of  damages  by  jury.  Larabee  v.  Given,  66 
Neb.  701  (91  N.  W.  504). 

117.  (1903.)  Relief  cannot  be  claimed 
by  the  plaintiff  in  proceedings  to  enjoin  a 
Tillage  board  from  making  a  special  assess- 
ment, on  grounds  outside  of  the  pleadings. 
Bemis  V.  UeCloud,  4  Unof.  731  (97  N. 
W.  828). 

Weight  and  snffleianey  of  erideace. 

118.  (1903.)  Evidence  showing  that  both 
plaintiff  and  defendant  are  grantees  of 

parties  who  had  fixed  the  boundary  line  be- 
tween their  premises  by  agreement,  and 
that  the  grantees  had  notice  of  such  agree- 
ment, sustains  a  decree  enjoining  defendant 
from  tearing  down  the  agreed  boundary 
fence.  LyncA  v,  Bgan,  67  Neb.  641  (93  N. 
W.  775). 

Operatlpn  and  effect  of  order, 

118a.  ( 1886. )  An  order  of  Injunction 
only  restrains  the  defendant  or  defendants 

to  the  action  in  which  the  same  is  issued, 
and  such  persons  acting  in  or  occupying  a 
subordinate  position  to  him,  or  tbem,  as 
may  be  named,  described,  or  In  some  man- 
ner designated  In  such  order.  Boyd  v.  State, 
19  Neb.  128  (26  N.  W.  925). 

Opening  and  vacating  order  for  perpetual 
injunction. 

119.  (1906.)  The  district  court.  In  the 
exercise  of  its  general  equity  powers,  is 
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authorized  and  possesses  jurisdiction  to 
modify  or  vacate  an  order  for  a  perpetual 
injunction,  trhlch  it  has  allowed,  after  the 
term  at  which  rendered,  and  at  any  time 
when  the  cause  upon  which  It  was  granted 
has  been  removed  and  the  danger  of  Invad- 
ing the  rights  of  the  plaintiff  no  longer  ez- 
iBts.  Lowe  V.  Prospect  Hill  Cemetery  A<«*n, 
76  Neb.  85  (106  N.  W.  429). 

120.  (1905.)  The  power  to  vacate  or 
modify  an  order  of  perpetual  injunction  at 
a  subsequent  term,  does  not  rest  on  the 
statutory  provisions  for  modifying  or  vacat- 
ing judgments  or  flnat  orders  in  the  same 
court  after  the  term  at  which  such  Judg- 
ment or  final  order  was  rendered.  Lowe  v. 
Prospect  Hilt  Cemetery  Ass'n,  75  Neb.  85 
(106  N.  W.  429). 

121.  (1906.)  Where. a  defendant  seeks 
the  vacation  of  a  perpetual  Injunction  al- 
lowed after  a  trl^  in  a  civil  action,  the 
burden  Is  on  him  to  show  that  the  threat* 

ened  injury  has  been  certainly  overcome, 
not  that  it  possibly  may  be.  Lowe  v.  Pros- 
pect Hill  Cemetery  A»»*n,  75  Neb.  86  (106 
N.  W.  429). 

122.  (1905.)  A  question  tried  and  de- 
termined in  an  action  in  which  a  perpetual 
Injunction  is  allowed  cannot  be  relltlgated 
on  a  motion  to  modify  or  vacate  the  order 
allowing  such  injunction.  Xowe  v.  Prospect 
Hill  Cemetery  '  An'n,  76  Neb.  86  (106  N. 
W.  429). 

123.  (1905.)  Where  in  an  action  in 
which  the  object  is  to  enjoin  the  defendant 
from  using  a  certain  tract  of  land  for  the 
Interment  of  dead  bodies,  one  of  the  vital 
Issues  is  whether  such  land  is  a  part  of  an 
established  cemetery,  and  It  is  in  such  ae- 
tion  determined  that  it  Is  not,  a  resolution 
afterwards  passed  by  the  city  council  of  the 
city  in  which  such  grounds  are  situated  to 
the  effect  that  such  disputed  ground  Is  a 
inrt  of  the  cemetery,  and  Is  not  therefore 
taxable,  will  not  affect  the  question  as  liti- 
gated and  determined,  and  will  afford  no 
suflaclent  basis  for  a  modification  or  vaca- 
tion of  an  order  for  a  perpetual  injunction 
restraining  the  defendants  from  the  use  of 
such  ground  for  burial  purposes.  Lowe  v. 
Prospect  HiU  Cemetery  Ass'n,  76  Neb.  86 
(106  N.  W.  429). 

124.  (1905.)  Where  facta  have  arisen 
since  a  final  order  was  entered  allowing  a 
perpetual  Injunction,  of  such  a  nature  tliat 
it  Is  clear  the  decree  ought  not  to  be  exe- 
cuted, relief  against  it  may  be  given  In  a 


summary  proceeding  on  motion  to  modify 
or  vacate  the  same,  provided  the  facts  are 
undisputed.  Lowe  v.  Prospect  HUl  Cemetery 
Ass'n,  75  Neb.  85  (106  N.  W.  429). 

125.  (1905.)  Whether  proceedings  of  a 
summary  character  are  permissible  for  the 
purpose  of  modifying  an  order  of  perpetual 
Injunction  or  whether  more  formal  proceed- 
ings are  not  required,  when  there  Is  a  sub- 
stantial controversy  regarding  the  tects  on 
which  the  proposed  action  is  to  be  predi- 
cated, quare.  Lowe  v.  Prospect  HiU  Ceme- 
tery Ass'n,  76  Neb.  85  (106  N.  W.  429). 

Beview. 

126.  (1902.)  Where  affidavits  in  sup- 
port of  and  against  the  Issuance  of  a  tern- 
porary  order  of  Injunction  are  not  pre- 
served in  a  bill  of  exceptions,  the  supreme 
court  win  presume  that  they  were  sufficient 
to  support  the  allegations  of  the  petition 
and  warrant  the  issuance  of  the  order. 
State,  ex  rel.  Cohn,  v.  Jessen,  66  Neb.  515 
(92  N.  W.  684). 

ZV.  PBELOUNABY  AND  INTEBLOCir- 
TOBT  IN^KCnONS. 

A.  Orounda  and  Proceedings  to  Procure- 

Nature  and  scope  of  provisional  remedy. 

127.  (1900.)  The  office  of  a  restraining 
order  is  only  to  hold  matters  in  statu  quo. 
It  Is  not  a  part  of  the  main  action.  Trester 
V.  Pike,  60  Neb.  610  (83  N.  W.  676). 

128.  (1901.)  Whether  the  character  and 
function  of  a  writ  restraining  the  parties  to 
the  action  from  doing  certain  things,  issned 
at  Its  commencement,  are  those  of  a  tem- 
porary order  of  Injunction,  or  a  temporary 
restraining  order,  must  be  determined  by 
the  form  and  substance  of  the  order  so  is- 
sued. State,  ex  rel.  Plattsmouth  Telephone 
Co,,  V.  Baker,  62  Neb.  840  (88  N.  W.  124). 

129.  (1901.)  The  chief  distinguishing 
feature  betweoi  a  temporary  order  of  in- 
junction and  a  temporary  restraining  order, 
is  that  the  temimrary  restraining  order  con- 
templates a  further  hearing  on  the  applica- 
tion for  a  temporary  Injunction  upon  notice 
to  and  a  bearing  by  the  adverse  party  on 
such  application.  State,  ex  rel.  Plattsmouth 
Telephone  Co.,  v.  Baker,  62  Neb.  840  (88  N. 
W.  124). 

130.  (1902.)  A  court  or  Judge  has  no  ' 
autborlty  by  a  provisional  Injunction  to 
transfer  the  possession  of  real  or  personal 
property  from  one  litigant  to  another. 
State,  ex  rel.  Reynolds,  v.  Oraves,  66  Neb. 
17  (92  N.  W.  144). 
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Avthority^  of  court  or  Jadg*. 

131.  (1878.)  A  district  Judge  may  grant 
I  temporary  order  of  lojuactlon  in  an  action 
out  of  hiB  own  district,  but  he  can  do  so 
ooty  when  the  office  of  Judge  in  Buch  district 
Is  Tacant,  or  where  It  Is  shown  that  the 
jDCLge  thereof  Is  absent  or  from  some  cause 
is  unable  to  act.  BUit  v.  Karl,  7  Neh.  381. 

132.  (1892.)  A  Judge  of  the  supreme 
court  has  jurisdiction  to  grant  a  temporary 
restraining  order.  Calvert  v.  State,  S4  Neb. 
eiii  (52  N.  W.  687). 

133.  (1896.)  A  county  Judge  has  power 
to  allow  a  restraining  order  pending  a  hear- 
ing on  application  for  a  temporary  injunc- 
lion.  8tate,  ex  rel.  Downinff,  v.  Greene,  48 

Neb.  327  (67  N.  W.  162). 

Time  for  application. 

134.  (1902.)  Where,  In  the  absence  of 
the  dlatrlet  Judge  and  of  the  Judges  of  the 
npnne  conrt,  a  petition  for  an  Injunction 
is  presented  to  the  county  Judge,  and  a  tem- 
porary injunction  allowed  by  hite,  and  the 
petitloii  and  the  order  of  the  county  Judge 
forthwith  filed  in  the  district  court,  the  in* 
Jnnction  is  not  void  on  the  ground  that  the 
order  therefor  was  made  before  the  action 
VIS  commoiced.  Commercial  flfale  Bank  of 
Cravifori  v.  Ketthum,  3  Unot  839  (92  N. 
W.  998). 

Bond  or  Tmdertaldng. 

135.  (1890.)  Where  it  is  sought  to  proTO 
that  certain  acts  of  a  party  enjoined  were 
In  TlolatloQ  of  an  Injunction,  It  must  appear 
that  an  undertaking  was  given  as  required 
br  lav.  Baker  v.  Meiach,  29  Neb.  227  (45 
N.  W.  «86). 

136.  (1896.)  An  order  granting  a  tem- 
porary injunction  does  not  become  effective 
until  aa  ondertfdcing  is  executed  by  tbe 
vutj  aiv^ng  for  the  vrlt.  State,  ex  ret 
Doming  v.  Greene,  48  Neb.  327  (67  N. 
¥.162). 

137.  (1896.)  A  bond  given  to  secure  a 
restraining  order  will  not  give  effect  to  a 
temporary  Injunction  subsequently  allowed 
In  tbe  same  case.  A  new  bond  must  be  exe- 
ented  on  the  grtatlng  ot  the  latter  order. 
Stale,  ex  rel.  Dovmitiff,  v.  Greene,  48  Neb. 
327  (  67  N.  W.  162). 

138.  (1896.)  Where  a  temporary  Injunc- 
tltu  baa  never  been  operattve,  owing  to  tho 
tallare  to  give  the  undertaking  required  by 
>t&tnte,  tbe  giving  of  a  supersedeas  bond, 
tqno  the  dismissal  of  the  suit  by  tbe  court, 
vonld  not  give  the  order  of  Injunction  any 


validly.  State,  ex  rel.  Downing,  v.  Greene, 
48  Neb.  327  (67  N.  W.  162). 

139.  (1903.)  Where  defendant  was  pro- 
ceeding under  color  of  a  lawful  contract, 
the  Institution  of  an  action  to  enjoin  fur- 
ther proceedings  under  it,  and  the  ordering 
of  a  temporary  injunction  on  condition  of 
the  furnishing  of  a  bond,  which  is  not  given, 
do  not  necessarily  deprive  the  subsequent 
proceedings  of  defendant  under  tbe  con- 
tract of  their  good  faith  and  color  of  law- 
fulness. Olarh  V.  Lancatter  Oounty,  69  Neb. 
717  (96  N.  W.  693). 

CondltlonB  on  granting. 

140.  (1901.)  Wliere  a  decree  enjoining 
collection  of  a  Judgment  and  allowing  a  set- 
off against  it,  conditions  the  tnJuncUon  upon 
payment  into  court  of  a  sum  more  than  suf- 
flclent  to  satisfy  an  attorney's  Hen  upon 
such  Judgment,  it  la  unnecessary  to  consider 
the  relative  priorities  of  tbe  right  to  a  set- 
oft  and  such  attorney's  lien.  Commercial 
State  Bank  v.  Ketchum,  1  Unot.  464  (96  N. 
W.  614). 

Order. 

141.  (1896.)  A  restraining  order  ceases 
to  be  operative  on  the  expiration  of  the  date 
fixed  by  its  terms.  State,  ex  rel.  Dotoning, 
V.  Greene,  48  Neb.  327  (67  N.  W.  162). 

142.  (1901.)  The  rule  that  the  granting 
of  an  injunction  against  the  disposition  of 
assets  is  equivalent  to  the  appointment  of 
a  receiver,  and  bars  a  subsequent  suit 
brought  in  another  court  wherein  tbe  ap- 
pointment of  a  receiver  tor  such  assets  is 
sought,  does  not  apply  when  the  parties  are 
not  the  same  in  both  eases.  Oorf  er  v.  Dime 
Savingg  Bank,  61  Neb.  587  (86  N.  W.  29). 

143.  (1904.)  Where  the~  dUtrict  court 
has  enjoined  the  enforcement  of  a  decree 
of  ui  ecoleelastlcal  court  or  the  proseen- 
tion  of  any  civil  action  against  the  accused, 
until  an  appeal  taken  by  him  has  been  de- 
termined by  the  appellate  ecclesiastical  court, 
it  is  immaterial  whether  such  apiteal  is  sus- 
pensive or  devolutive,  as  the  injunction 
most  be  observed  and  obeyed  until  the  ap- 
peal haa  been  disposed  of.  Bonacum  v. 
Murphp,  71  Neb.  463  (98  N.  W.  1030). 

144.  (1904.)  An  Injunction  order  made 
by  a  court  which  has  no  Jurisdiction  over 
the  matter  Involved,  or  whliih  is  In  excess 
of  the  powers  of  the  court  granting  it.  Is 
void.  State,  ex  rel.  EllingsMtorth,  v.  Carlson, 
72  Neb.  837  (101  M.  W.  1004). 
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B.  ConUnulng,  Hodifyliig,  Vacating  or 
DissolTiug, 

Order  dlsBOlTing  temporary  Injunction  as 
subject  to  revleWf  see  Appeal  and  Errort 
11 90-99. 

Affidavits. 

146.  (1902.)  Where  a  motion  to  dis- 
solve an  injunction  is  based  on  affldavlts 
and  copies  of  court  records,  the  plaintiff  Is 
entitled  to  file  couater-affi davits,  and  to  a 
reasonable  time  to  Investigate  the  facts  set 
out  in  the  affidavits  of  his  adversary,  and  to 
prepare  and  file  such  counter-affidavits. 
Armstrong  v.  Bweeney,  65  Neb.  676  (91  N. 
W.  570). 

Mandamus  to  compel  vacation. 

146.  (1902.)  A  Judge  of  the  district 
court  may,  if  the  ordinary  remedy  to  Inade- 
quate, be  compelled  by  mandamus  to  to- 
cate  an  Injunction  granted  by  him  without 
Jurisdiction  or  authority.  State,  ex  reJ.  Rey- 
noldt,  V.  Graves,  66  Neb.  17  (92  N.  W.  144). 

147.  (1902.)  Where,  in  a  controversy 
over  a  title  to  real  estate,  tMth  parties  be- 
ing before  the  district  court  asking  that 
title  be  quieted  in  each  of  them  respectively, 
a  hearing  is  had  on  an  application  for  a 
temporary  injunction,  and  on  conflicting  evi- 
dence an  order  Is  issued  restraining  one 
party  from  interfering  with  the  possession 
of  the  other,  it  cannot  be  said,  on  an  appli- 
cation tor  mandamus,  that  the  order  was 
unauthorized  and  in  effect  dispossessed  the 
party  against  whom  the  Injunction  runs  of 
property  he  was  In  possession  of,  and  for 
that  reason  is  void.  State,  ex  rel.  Cohn,  v. 
Jessen,  66  Neb.  515  (92  N.  W.  S84). 

Dissolution  on  security. 

148.  (1889.)  Chapter  27  of  the  Session 
Laws  of  1889,  providing  for  the  execution  of 
a  supersedeas  bond  upon  the  dissolution  of 
a  temporary  injunction,  does  not  authorize 
the  execution  of  such  bond  where,  pending 
an  application  for  the  granting  of  a  tem- 
porary order  of  Injunction,  a  restraining 
order  has  been  issued  to  the  defendant  for 
the  purpose  of  restraining  him  from  a  com- 
mission of  the  act  complained  of  until  the 
application  for  the  temporary  injunction 
can  be  heard;  and  a  writ  of  mandamus  will 
not  lie  to  a  Judge  of  the  district  court  re- 
quiring him  to  fix  the  amount  of  such  bond 
to  be  filed  by  a  plaintiff  where  a  temporary 
order  of  Injunction  is  refused,  notwithstand- 
ing a  rwtrelnlng  order  may  have  been  for^ 
merly  granted.  State,  ex  rel.  Beetiher^  v. 
Wakeley,  28  Neb.  481  (44  N.  W.  488). 


148a.  (1896.)  Where  a  temporary  in- 
junction has  never  l>een  operative,  owing  to 
Che  failure  to  give  the  undertaking  required 
by  statute,  the  giving  of  a  supersedeas  bond, 
upon  the  dismissal  of  the  suit  by  the  court, 
would  not  give  the  order  of  injunction  any 
validity.  State,  ex  rel.  Downing,  v.  Greene, 
48  Neb.  327  (67  N.  W.  162). 

U8b.  (1896.)  The  provisions  of  section 
677  et  aeq.  of  the  code  of  civil  procedure, 
providing  for  the  execution  of  a  supersedeas 
bond  upon  the  dissolution  of  a  temporary 
Injunction,  have  no  application  to  a  mere 
restraining  order  granted  to  prevent  the 
commission  of  an  act  until  a  hearing  can 
be  had  upon  an  application  for  a  temporary 
injunction.  State,  ex  ret  Douming,  v.  Greene, 
48  Neb.  327  (67  N.  W.  162). 

149.  (1902.)  A  subsequent  order,  which 
In  no  degree  relaxes  the  restraint  imposed 
by  a  temporary  injunction,  is  not  a  disso- 
lution or  modification  thereof,  within  the 
meaning  of  section  679  of  the  code.  State, 
ex  rel.  Plattstnouth  Telephone  Co.,  v.  Favh 
cett,  2  Unot.  603  (89  N.  W.  273). 

Eifflct  of  dissolution. 

160.  (1901.)  A  prior  ruling  of  one  dis- 
trict Judge  vacating  a  temporary  injunction 
on  the  ground  that  the  petition  does  not 
state  a  cause  of  action,  does  not  preclude 
another  Judge  of  the  court,  when  the  cause 
comes  before  him  on  final  hearing,  from 
rendering  a  decree  upon  such  petition  In  ac- 
cordance with  Its  prayer.  Commercial  State 
Bank  v.  Ketchum,  1  Unof.  4S4  (96  N. 
W.  614). 

Supersedeas. 

151.  (1896.)  The  provisions  of  section 
677  et  seq.  of  the  code  of  civil  procedure,  pro- 
viding for  the  execution  of  a  supersedeas 
bond  upon  the  dissolution  of  a  temporary 
Injunction,  have  no  application  to  a  mere 
restraining  order  granted  to  prevent  the 
commission  of  an  act  until  a  hearing  can  be 
had  upon  an  application  for  a  temporary  In- 
junction. State,  ex  rel.  Downing,  v.  Greene, 
48  Neb.  327  (67  N.  W.  162). 

152.  ( 1901.)  A  temporary  restraining 
order  pending  a  hearing  on  the  application 
for  a  temporary  order  of  injunction  may 
be  subsequently  dissolved,  and  the  party  in 
whose  favor  H  was  allowed  Is  not  entitled 
to  have  the  order  of  dissolution  superseded 
pending  review,  as  In  the  case  of  a  tem- 
porary order  of  injunction.  State,  ex  rel. 
PIaff«motttA  Telvphone  Co.,  v.  Ba'ker,  62 
Neb.  840  (88  N.  W.  124) 
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153.  (1901.)  Writ  set  ottt  in  the  opinion 
couBtrned  and  held  to  he  a  temporary  order 
of  injunction,  on  the  dUsoIution  of  which  an 
amount  for  a  superBedeas  hond  should  have 
been  fixed,  by  which  the  order  of  dissolu- 
tion may  be  superseded.  State,  ex  rel. 
Plattsmouth  Telephone  Co^  v.  BaTcer,  62 
Neb.  840  (88  N.  W.  124). 

154.  (1901.)   Where  a  temporary  order 
of  injunction  has  been  granted  and  subse- 
quently dissolved  or  modified,  the  party  in 
whose  favor  the  Injunction  was  allowed 
may,  as  a  matter  of  right,  under  the  pro- 
vlslonB  of  section  679  ot  the  code  of  civil 
procedure,  have  the  amount  of  a  super- 
sedeas bond  fixed,  and  supersede  the  order 
of  dlBBOlution  or  modification,  and  continue 
the  hijimction  in  force  until  the  order  Is 
reviewed  by  an  appellate  court;  and  it  la 
the  duty  of  the  trial  «>urt.  or  judge  sitting 
at  dtambers,  to  fix  tho  amount  of  such 
BQperaedeas  hond  on  Uie  entry  of  the  order 
ot  dissolution  or  modification.  State,  ex  rel. 
Plattmwth  Telephone  Co.,  v.  Baker,  62 
Neb.  840  (88  N.  W.  124), 

T.  VI0I.ATZON  AND  VVmSHXBST. 

Disobedience  of  orders  of  court  in  gen- 
eral, Eee  Contempt,  SI  19-26. 

Trit  or  mandate  violated. 

155.  (1892.)  An  Injunction  granted  with- 
out jurisdiction  is  void,  and  Its  disobedi- 
ence cannot  be  punished  as  contempt.  Cal- 
vert V.  State,  34  Neb.  616  (52  N.  W.  657). 

15S.  (1895.)  An  Injunction  legally  granted 
in  a  case  where  the  court  has  jurisdiction 
must  be  respected  until  set  aside  by  that 
court  or  reversed  by  an  appellate  court. 
Wilfler  t,.  WOQUey,  44  Neb.  739  (62  N. 
W.  109B), 

157.  (1905.)  A  party  is  not  punishable 
tor  contempt  of  court  for  disregarding  a 
Told  order  of  Injunction;  but,  when  an  In- 
junction Is  l^lly  granted  In  a  case  where 
ttie  court  has  jurisdiction  of  the  subject 
Diatter  and  of  the  parties,  it  must  be  re- 
"PKted  until  it  is  set  aside  by  the  court 
allowing  it,  or  is  reversed  In  the  appellate 
court,  by  some  appropriate  mode  of  direct 
re'Iew.  afiie«  V.  State,  74  Neb.  684  (105 
N.  W.  Ml). 

VloUtton  as  contempt. 

158.  (1895.)  Where  one  knowingly  dis- 
obeys an  injunction  which  Is  not  void,  he  Is 
liable  to  punishment  for  contempt,  though 
lie  Tould  have  been  entitled  to  a  vacation 
of  the  order  upon  a  motion  to  dissolve,  or 
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upon  a  trial  upon  the  merits  of  the  bill. 
Wilber  v.  WooUev,  44  Neb.  739  (62  N.  W. 
W.  1095);  (1905)  Miles  v.  State,  74  Neb. 
684  (105  N.  W.  301). 

159.  (1896.)  The  fact  that  a  majority  of 
votes  cast  at  an  election  was  for  the  removal 
of  a  schoolhouse  will  not  Justify  such  te- 
moval.  In  the  face  of  an  Injunction  restrain- 
ing such  removal,  and  a  removal  thereof  la 
a  contempt  of  court.  Wilber  v.  Woolley,  44 
Neb.  739  (62  N.  W.  1095). 

160.  (1895.)  Disobedience  ot  an  Injunc- 
tion allowed  by  a  county  judge  In  an  action 
brought  In  the  district  court  Is  a  contempt 
against  the  district  court.  Wif&er  v.  Wool- 
ley,  44  Neb.  739  (62  N.  W.  1095). 

161.  (1895.)  The  disotedience  of  an 
order  of  Injunction  Is  punishable  by  com- 
mitment for  contempt  of  court.  Zimmerman 
V.  State.  46  Neb.  13  (64  N.  W.  375).  [Modi- 
fled.  Back  V.  State,  76  Neb.  603.] 

162.  (1899.)  One  who  wilfully  disobeys 
and  defies  a  valid  restraining  order  Is 
guilty  of  contempt  of  court.  Hydock  v. 
State.  59  Neb.  296  (80  N.  W.  902). 

Power  to  punish. 

163.  ( 1892. )  A  county  Judge  has  no 
power  to  commit  for  contempt  one  guilty  of 
disobedience  of  an  Injunction  allowed  in- an 

action  in  a  district  court.  The  contempt  Is 
against  the  district  court.  Johnson  v. 
Bouton,  35  Neb.  898  (53  N.  W.  995);  (1895) 
Wilber  V.  Woolley,  44  Neb.  739  (62  N. 
W.  1095). 

164.  (1895.)  Under  the  evidence  set  out 
a  district  Judge  has  Jurisdiction  of  contempt 
for  violating  an  order  of  Injunction.  Zim- 
merman V.  State,  46  Neb.  13  (64  N.  W.  375). 

166.  (1906.)  The  power  of  the  court  to 
enforce  and  malce  effective  its  orders  of  in- 
junction, and  to  punish  as  for  contempt 
their  violation,  continues  tor  all  time.  Lowe 
V.  Prospect  Hill  Cemetery  A««'n,76  Neb.  85 
(106  N.  W.  429). 

166.  ( 1896. )  The  disobedience  of  an 
order  of  injunction  is  punishable  by  com- 
mitment for  contempt  of  court.  Zimmer- 
man V.  State,  46  Neb.  13  (64  N.  W.  375). 
[Modified.   Bacft  v.  State,  75  Neb.  603.] 

167.  (1906.)  -  By  section  260  of  the  code 
a  Judge  of  the  district  court  at  chambers 
is  given  Jurisdiction  to  enforce  obedience 
of  an  Injunction  or  restraining  order, 
whether  the  same  was  allo^'ed  by  the  court 
or  by  a  Judge  thereof.  He  has  no  Juris: 
diction  to  punish  a  violation  of  such  order. 
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as  a  criminal  offense,  by  •imprisonment. 
Back  V.  State,  76  Neb.  603  (106  N.  W.  787). 

Proceedings. 

168.  (1906.)  In  a  prosecution  for  con- 
structive contempt  in  the  violation  of  a  re- 
straining order,  the  affidavit  or  information 
must  set  forth  the  acts  constituting  the  vio- 
lation. The  general  allegation  that  the  de- 
fendant has  disobeyed  the  restraining  order 
is  not  sufficient  to  give  the  court  jurisdlc- 
llon.  Back  v.  State,  75  Neb.  603  (106  N.  W. 
787). 

Review. 

169.  (1906.)  Where  the  evidence  Intro- 
duced on  the  trial  of  one  charged  with  a 
constructive  contempt  of  court  for  the  vio- 
lation of  an  order  of  injunction  is  not  pre- 
served and  authenticated  by  a  proper  bill 
of  exceptions,  the  only  question  which  can 
be  considered  by  the  reviewing  court  is 
whether  the  pleadings  contained  in  the 
transcript  support  the  Judgment,  and.  If 
they  are  found  sufficient,  the  judgment  will 
be  affirmed.  Milet  v.  State,  74  Neb.  684  (106 
N.  W.  301). 

Vr  XJAJBILITIBS  OV  BONDS  OB 
UNDEBTAKINOS. 

Accrual  of  liability. 

170.  (1879.)  The  ground  of  the  Injunc- 
tion cannot  be  Inquired  into  In  a  suit  upon 
the  injunction  bond.  The  court  in  which  the 
Injunction  suit  is  tried  must  determine 
whether  the  injunction  was  properly  or  Im- 
properly issued,  and  after  such  determlnar 
tlon  by  a  final  disposition  of  the  case,  and 
not  before,  does  an  action  lie  on  the  bond. 
Bemia  v.  Gannett,  8  Neb.  236. 

171.  (1879.)  One  is  liable  under  an 
injunction  bond,  for  loss  or  damages  sus- 
tained by  reason  of  such  Injanctlon  proceed- 
ings, where  on  the  bearing  it  is  found  the 

facts  will  not  sustain  an  injunction.  Smith 
V.  Gregg,  9  Neb.  212  (2  N.  W.  459). 

172.  (1896.)  No  right  of  action  accrues 
upon  an  Injunction  bond  given  on  Uie  grant- 
ing and  Issuance  of  a  temporary  injunction 
in  an  action  commenced  to  obtain  a  perpet- 
ual injunction  until  the  final  determination 
of  the  suit  in  which  the  temporary  order  was 
granted,  and  an  action  at  law  Instituted  on 
the  undertaking  prior  to  the- final  disposi- 
tion of  the  cause  Is  prematurely  brought 
and  cannot  be  maintain^.  Broume  v.  Ed- 
toardt  Lumber  Co.,  44  Neb.  861  (62  N. 
W.  1070). 

173.  (189S.)   A  ruling  on  a  motion  to 
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dissolve  a  temporary  injunction  Is  not  a 

final  determination  of  the  suit  In  which  the 
Injunction  bond  upon  which  It  is  based  was 
given.  Browne  v.  Edtcards  Lumber  Co.,  44 
Neb.  361  (62  N.  W.  1070). 

174.  (1898.)  An  order  dissolving  an  In- 
junction and  dismissing  the  proceeding  is 
generally  an  adjudication  that  the  injunc- 
tion ought  not  to  have  been  granted.  Gibson 
V.  Reed,  54  Neb.  309  (75  N.  W.  1085). 

175.  (1898.)  An  action  on  a  temporary 
injunction  bond  will  not  lie  until  there  has 
been  a  final  adjudication  ot  the  injunction 
cause  on  its  merits.  Johnson  v.  Bouton,  66 
Neb.  626  (77  N.  W.  67). 

176.  (1900.)  The  voluntary  dismissal  of 
an  Injunction  suit  by  plaintiff  gives  the  de- 
fendant the  right  to  maintain  an  action  on 
the  Injunction  bond.  Gyger  v,  Courtney,  59 
Neb.  566  (81  N.  W.  437). 

177.  (1902.)  men  the  plaintiff  In  an 
action  In  which  an  Interlocutory  order  of  in- 
junction has  been  Issued  dies,  and  the  time 
for  revivor  by  a  conditional  order  has 
elapsed,  and  no  effort  Is  made  to  revive  the 
action  in  the  name  of  the  proper  party  as 
successor  In  Interest,  and  the  action  is  dls- 
miased  or  stricken  from  the  docket  by  the 
trial  court,  the  order  operates  as  a  termina- 
tion of  the  action  and  a  suit  on  the  injuno- 
tloi}  bond  may  thereafter  be  maintained. 
Bumfeldt  v.  Molee,  68  Neb.  448  (88  N.  W. 
656). 

Bight  of  action. 

178.  (1900.)  A  trustee  of  an  express  trust, 
who  was.  restrained  with  respect  to  matters 
concerning  the  trust  estate,  may  maintain 
an  action  on  the  bond  given  in  the  Injunc- 
tion suit  in  which  he  is  named  as  the  ob- 
ligee. Ovffer  V.  Courtney,  &9  Neb.  665  (  81 
N.  W.  437). 

Defenses. 

179.  (1898.)  The  signers  of  an  injunc- 
tion bond  are  estopped  In  a  suit  thereon 
from  asserting  as  a  defense  that  the  In- 
junction order  was  broader  than  the  appli- 
cation. Oibson  V.  Reed,  64  Neb.  309  (76  N. 
W.  1086). 

179a.  (1907.)  A  surety  on  an  injunction 
bond,  given  in  a  suit  brought  to  restrain  the 
enforcement  of  a  judgment,  is  ^ot  released 
from  liability  thereon  by  the  discharge  of 
his  principal  in  bankruptcy.  Btuti  Brothen 
V.  Beddeo,  78  Neb.  119  (112  N.  W.  315). 
Damages. 

180.  (1878.)  K.  obtained  a  temporary 
order  of  injunction  against  D.  tor  a  certain 
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polod  of  time,  upon  exeeuUnc  a  tiond  with 
mnetr  In  tbe  sum  of  9&00.  No  Bteps  vere 
tiken  to  dissolve  this  Injunction,  and  no 
counsel  appeared  for  D.  until  the  order  had 
expired  by  operation  of  law,  when  counsel 
tppeared  for  D.  and  resisted  an  application 
lor  knotlier  order,  which  waa  allowed  upon 
tbe  teposit  of  a  certain  sum  of  money  bjr  K. 
ud  afterwards  dissolved.  Hetd,  That'D. 
cuDot  recover  damages  for  the  alleged  pay- 
ment of  attorney's  lees,  in  an  action  on  the 
bond  given  upon  the  allowance  of  the  first 
order.  Kittle  v.  De  Lamater,  7  Neb.  70. 

181.  <1898.)  In  a  suit  upon  an  Injunc- 
tlon  bond  given  to  procure  an  order 
restraining  plalntltF  from  enforcing  the  col- 
lection of  a  Judgment,  his  measure  of  dam- 
ages U  all  dam^es  which  he  has  sustained 
b7  nason  of  the  wrongful  issuing  of  such 
fnJnnctlOD  order.  Gibaon  v.  Reed,  S4  Neb. 
:09  (  75  N.  W.  1085). 

188.  (1898.)  All  reiUBonable  and  neces- 
sary counsel  fees,  expenses,  and  costs  which 
plaintiff  has  paid  or  for  which  he  has  be- 
come liable  by  reason  of  the  injunction,  and 
tbe  depreciation  In  value  of  the  Judgment 
debtor's  property,  on  which  the  ^Judgment 
TES  a  lien,  during  the  time  the  Injunction 
was  in  force,  are  proper  elements  for  con- 
rideration  In  determining  what  damages 
plaintiff  has  sustained.  Oibaon  v.  Aeed,  64 
Neb.  309  (  75  N.  W.  1085). 

183.  (1898.)  In  an  action  on  an  injunc- 
Uon  bond  conditloued  that  the  obligors 
Bhonld  pay  to  the  obligee  all  damages  which 
the  obUgee  might  sustain  by  reason  at  the 
iUnncUoa  if  it  should  be  finally  decided 
tbit  tbe  injunction  ought  not  to  have  been 
granted,  hetd  erroneous  to  submit  to  the 
jury  evidence  of  the  expenses  attendant 
upon  an  nnsuccesaful  attempt,  on  motion, 
to  dlaaolve  the  Injunction.  Pottock  v.  WAip- 
P^  57  Neb.  82  (  77  N.  W.  365). 

184.  (1900.)  Where  the  hearing  of  an 
application  for  a  temporary  injunction  has 
been  unreasonably  postponed,  attorneys'  fees 
neeessarlly  Incurred  in  effecting  a  dissolu- 
tion of  a  restraining  order  are  a  proper  ele- 
ment of  damage  in  case  it  Is  determined 
tbat  the  restraining  order  should  not  have 
been  allowed.  Oyger  v.  Courtney,  69  Neb. 
K6  (81  N.  W.  437).  ■ 

185.  (1900.)  Damages,  for  the  wrongful 
obtaining  and  issuance  of  a  temporary  re- 
Btraininf  order  are  confined  to  Just  and  ade- 
quate compensation  for  the  actual  loss, 
vblcb  la  the  natural  and  pitnlnkate  result 


of  the  restraint  Imposed.  Treater  v.  Pike, 
«0  Neb.  6X0  (83  N.  W.  676). 

186.  (1900.)  A  recovery  of  counsel  fees 
for  the  ti4al  of  a  case  will  not  be  allowed  as 
an  element  of  damages  for  an  injunction 
wrongfully  obtained,  if  Uie  Injunction  pro- 
ceedings be  only  auxiliary  to  the  main  case. 
Treater  v.  Pike,  60  Neb.  510  (83  N.  W.  676) ; 
(1901)  Cunninifham  v.  Finch,  63  Neb.  189 
(88  N.  W.  168);  (1903)  Barr  v.  Post,  4  Unof. 
32  (93  N.  W.  144). 

187.  (1900.)  It  Is  only  where  a  trial  of 
the  principal  Issues  involved  Is  necessary  to 
dispose  of  an  injunction  that  attorney's  fees 
for  the  trial  of  a  case  are  proper  to  t>e  al- 
lowed as  damages  caused  by  an  Injunction 
wrongfully  Issued.  Treater  v.  Pike,  60  Neb. 
610  (83  N.  W.  676). 

188.  (1900.)  The  obligors  on  an  under- 
taking given  to  secure  a  temporary  re- 
straining ondtt*  wrongfully  Issued  In  an 
action  are  not  liable  for  expenses  for  attor- 
ney's fees  incurred  -in  the  trial  of  the  main 
issues  Involved  in  the  case.  Treater  v.  Pike, 
60  Neb.  610  (83  N.  W.  676). 

189.  (1900.)  A  restraining  order  not  be- 
ing one  of  the  main  issues  of  a  case,  dam- 
ages in  the  way  of  attorney's  fees  for  its 
wrongful  Issuance  are  limited  to  the  ex- 
penses Incurred  In  securing  Its  dissolution, 
as  distinguished  from  such  expenses  in- 
curred in  the  trial  of  the  principal  issues 
Involved.  Treater  v.  Pike,  60  Neb.  610  (83 
N.  W.  676). 

,  190.  (1901.)  Attorney's  fees  Incuned  in 
an  unsuecemful  attempt  to  dtssotre  an  in- 
junction, on  a  motion  made  therefor  before 
the  final  trial,  are  not  a  proper  element  of 
damage  In  a  suit  on  the  injunction  bond. 
Cunningham  v.  Finch,  68  Neb.  189  (88  N. 
W.  168). 

191.  (1902.)  The  bond  required  by  sec- 
tion 255  of  the  code  of  civil  procedure  has 
relation  only  to  the  provisional  remedy,  and 
is  intended  to  protect  the  defendant  from 
the  consequences  of  its  wrongful  use.  Janie- 
ton  V.  Bartiett,  63  Neb.  638  (88  N.  W.  860). 

192.  ( 1902. )  Expenses  necessarily  in- 
curred in  obtaining  a  dissolution  of  a  tem- 
porary  Injunction  may  he  recovered  In  an 
action  on  the  bond  given  under  section  255 
of  the  code  of  civil  procedure,  and  reason- 
able counsel  fees  are  to  he  regarded  as  part 
of  such  expenses.  But  expenses  paid  or  in- 
curred for  professional  services  In  the  gen- 
eral defense  of  the  action  are  not  ordinarily 
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damages  which  the  obligee  of  the  bond  has 
sustained  by  reason  of  the  Injunction.  Jam- 
eson tJ.  Bartlett,  63  Neb.  638  (88  N.  W.SeO). 

193.  (1902.)  An  Injunction  preventing  a 
sale  of  property  pendente  lite  is  a  mere  In- 
cident of  an  action  brought  by  creditors  to 
hare  such  property  applied  In  satisfaction  of 
their  claims  and  to  exclude  other  creditors 
from  sharing  in  Its  proceeds,  and  hence 
attorney's  fees  paid  In  detense  of  the  action 
are  not  an  element  of  damage  recoverable 
on  the  injunction  bond.  Jameson  v.  Bart- 
lett, 63  Neb.  638  (88  N.  W.  860). 

194.  (1902.)  Where  the  injunction  was 
ancillary  to  the  main  action.  It  is  error,  in 
a  suit  on  the  bond,  to  submit  the  case  to  the 
jury  on  the  theory  that  the  services  of  coun- 
sel in  trying  the  Issues  raised  by  the  plead- 
ings were  rendered  In  getting  rid  of  the 
wrongful  restraint.  Jameson  v.  Bartlett.  6Z 
Neb.  638  (88  N.  W.  860). 

195.  (1902.)  Where  the  collection  of  a 
judgment  Is  enjoined  ajid  one  of  the  ele- 
ments of  damage  sought  to  be  recovered  Is 
for  delay  In  Its  collection,  the  proper  meas- 
ure for  this  element  of  damage  is  additional 
court  costs,  if  any,  and  interest  at  the  rate 
which  the  judgment  draws  during  the  time 
of  such  delay.  First  Nat.  Bank  of  Harvard 
V.  Hockett,  2  Unof.  612  (89  N.  W.  412). 

196.  (1902.)  Where  attorneys'  fees  are 
sought  to  be  recovered  as  damages  In  a  suit 
on  an  Injunction  bond  it  Is  incumbent  upon 
the  plaintiff  to  show  either  that  injunction 
was  the  only  relief  asked  in  the  suit,  or, 
that  the  fees  were  paid  solely  for  the  pur- 
pose of  procuring  a  dissolution  of  the  In- 


junction as  distinguished  from  fees  paid  tor 
the  trial  of  the  principal  issues  Involved  In 
the  case.  First  Nat.  Bank  of  Harvard  v. 
Hockett,  2  Unof.  512  (89  N.  W.  412). 

I960.  (1907.)  Enforcement  of  plalntllTB 
judgment  was  enjoined  and  aefendant  be- 
came surety  on  the  injunction  bond.  Within 
four  months  from  the  levy  of  the  execution, 
the  judgment  defendant  was  declared  a 
bankrupt  and  subsequently  discharged,  the 
trustee  taking  possession  of  the  property 
which  had  been  levied  on.  The  Injunction 
action  was  dismissed  and  the  injunction 
dissolved.  Held,  That  the  amount  of  the 
judgment  was  a  proper  element  of  damages 
in  a  suit  on  the  injunction  bond.  StullBros. 
V.  Beadeo,  78  Neb.  114  (110  N.  W.  861). 
[Modiaed  on  rehearing.   78  Neb.  119.] 

196&.  (1907.)  In  an  action  on  an  ln< 
Junction  bond,  given  to  restrain  the  enforce- 
ment of  a  judgment,  the  extent  to  which 
the  amount  collectible  on  the  judgment  has 
been  reduced  In  consequence  of  the  Injunc- 
tion is  a  proper  element  of  damage.  Btull 
Bros.  V.  Beddeo,  78  Neb.  119  (112  N.  W. 
315). 

Judgment. 

197.  (1900.)  Where.  In  an  action  on  an 
undertaking  given  to  secure  the  issuance  of 
a  restraining  order,  under  the  pleadings  and 
proof,  the  liability  of  two  defendants  Is  that  . 
of  principal  and  surety,  it  is  error  to  ren- 
der judgment  against  both  defendants  as 
principal;  such  judgment  should  be  ren- 
dered in  conform!^  with  the  provisions  of 
section  511  of  the  code  of  civil  procedure. 
Trester  v.  Pike,  60  Neb.  510  (83  N,  W.  676). 


INNKEEPERS. 

ANALYSIS. 

Franchise,  { 1. 

Who  are  innkeepers,  %  2. 

Wlio  are  guests,  iS  3,  4. 

Duty  to  receive  ^ests,  §  6. 

Duty  to  furnish  accommodations,  S  6. 

Loss  of  or  injury  to  property  of  guest,  {{  7-9. 

 Actions,  SS  10,11. 

Injury  to  person  of  guest,  ||  lS-17. 

Cross-Refebencrs.  not  a  franchlce.  An  Innkeeper  Is  not  clothed 

Sleeping  cars,  see  Carriers,  8§  370-372.  with  any  authority  from  the  state,  and  he 
Prohibiting  bowling  alleys  In  hotels,  see  ^'^^y  to  tfre  public  except  to  render 

Bowling  Alleys  fi  1  to  all  who  come,  and  are  fit  to  be  received, 

'     '  fair  accommodations  at  fair  prices,  white  he 

Franchise.  sees  fit  to  continue  in  business.  Wtttenberff 

1.    (1900.)    The  right  to  run  a  hotel  is     v.  Mollyneaux.  60  Neb.  583  (83  N.  W.  842). 

1834 
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Who  are  innkeepers. 

2.  (1889.)  A  public  house  of  entertain- 
ment for  all  who  choose  to  visit  it,  is  the 
true  deflnitiOQ  of  an  Inn.  Pullman  Palace 
Car  Co.  V.  Lowe,  28  Neb.  239  (44  N.  W. 
226;  26  Am.  St  Rep.  326;  6  L.  R.  A.  809). 

Who  are  guests. 

3.  (1889.)  Anyone  away  from  home,  re- 
ceiving accommodations  at  an  inn  as  a  trav- 
eler, is  a  guest,  and  entitled  to  hold  the 
innkeeper  responsible  as  such.  PuUmanPaP 
ace  Car  Co.  v.  Lowe,  28  Neb.  239  (44  N. 
W.  22«;  26  Am.  St.  Rep.  325  ;  6  L.  R.  A. 
809). 

4.  (1889.)  "Guest"  and  "lodger"  defined. 
Pullman  Palace  Car  Co.  v.  Lowe,  28  Neb. 
239  (44  N.  W.  226;  26  Am.  St  Rep.  326;  6 
L.  R.  A.  809). 

Duty  to  recelTs  guests. 

6.  (1889.)  An  innkeeper  is  bound  to  take 
in  and  receive  all  travelers  and  wayfaring 
persons  and  entertain  them  If  he  can  accom- 
modate them,  and  the  same  is  true  of  a 
sleeping  car  company  as  to  all  passengers 
holding  a  first-class  ticket  Pullman  Palace 
Car  Co.  V.  Lowe,  28  Neb.  239  (44  N.  W.  226; 
26  Am.  St  Rep.  325;  6  L.  R.  A.  809). 

Duty  to  fnmisfa  accommodations. 

6.  (1902.)  In  an  action  by  one  who  was 
employed  as  a  messenger  for  a  central  com- 
mittee of  a.  political  party  that  maintained 
headquarters  In  a  hotel,  against  such  hotel 
for  refusing  to  permit  bim  to  use  the  eleva- 
tor In  going  to  and  from  such  headquartere, 
evidence  showing  the  damage  to  be  trifling 
will  not  support  a  verdict  for  $600.  Hoover 
V.  Havnea,  66  Neb.  657  (91  N.  W.  392). 

Lon  of  or  injury  to  property  of  guest 

7.  (1882.)  An  innkeeper  la  bound  to  take 
all  possible  care  for  the  safety  and  security 
of  the  goods,  money,  etc.,  of  his  guests  while 
in  bis  house.  And  If  the  goods,  or  money, 
of  a  guest  be  stolen  from  the  Inn,  through 
no  fault  or  neglect  of  the  guest,  nor  by  a 
companion  guest,  and  there  Is  no  evidence 
to  show  how  it  was  done,  or  by  whom,  the 
innkeeper  Is  liable  for  the  loss.  Dunbier  v. 
Day.  12  Neb.  596  (12  N.  W.  109). 

8.  (1889.)  The  liability  of  innkeepers  is 
Imposed  from  considerations  of  public  pol- 
icy, as  a  means  of  protecting  travelers 
against  the  negligence  and  dishonest  prac- 
tices of  the  Innkeeper  and  his  servants. 
Pullman  Palace  Car  Co.  v.  Lowe,  28  Neb.  239 


(44  Neb.  226;  26  Am.  St  Rep.  326;  6  L.  B. 

A.  809). 

9.  (1889.)  A  hotel  clerk  who  receipts  for 
a  valuable  registered  letter  directed  to  a 
guest  at  the  hotel,  but  which  to  lost  before 
reaching  bim,  is  liable  to  the  carrier,  who 
is  required  by  the  post-offlce  department  to 
bear  the  loss.  Joalyn  v.  Kino,  27  Neb.  38 
(42  N.  W.  756;  20  Am.  St  Rep.  666;  4  L.  R. 
A.  457). 

 Actions. 

10.  (1882.)  In  a  civil  action  against  an 
innkeeper  by  a  guest  for  the  recovery  of 
damages  occasioned  by  a  loss  of  goods,  evi- 
dence of  the  def«idant'B  good  character  for 
honesty  Is  not  admissible.  Dunbier  v.  Day. 
12  Neb.  596  (12  N.  W.  109). 

11.  (1896.)  In  an  action  to  recover  for 
the  loss  of  an  overcoat  and  gloves,  evidence 
showing  plalntift  agreed  to  be  assigned  to  a 
double  room  in  defendant's  hotel,  for  a  lower 
rate,  on  the  understanding  that  a  stranger 
would  be  assigned  to  that  room  also,  sus- 
tains a  judgment  for  defendant,  that  plaintiff 
assumed  the  risk.  Johnton  v.  Wirth,  49 
Neb.  115  (68  N.  W.  365). 

Injury  to  person  of  guest 

12.  (1904.)  It  is  the  duty  of  a  hotel- 
keeper  to  protect  his  guests  while  In  his 
hotel  against  the  assaults  of  employees  who 
assist  in  the  conduct  of  the  hotel  and  In  the 
care  and  accommodation  of  the  guests.  If 
damages  result  from  such  assault  the  hotel- 
keeper  is  liable  therefor.  Clancy  v.  Barker, 
71  Neb.  91  (93  N.  W.  446). 

13.  (1904.)  A  hotel-keeper  held  liable  for 
Injuries  sustained  by  an  infant  son  of  a 
guest  whom  a  servant  Is  trying  to  frighten 
and  drive  from  a  room  other  than  that  oc- 
cupied by  his  parents  by  pointing  a  revolver 
at  him  and  the  revolver  is  accidentally  dis- 
charged. Clancy  v.  Barker,  71  Neb.  91  (103 
N.  W.  446). 

14.  (1904.)  In  receiving  a  guest  into  his 
hotel  a  hotel-keeper  Impliedly  undertakes 
that  such  guest  shall  be  treated  with  due 
consideration  for  his  comfort  and  safety. 
Clancy  v.  Barker,  71  Neb.  83  (98  N.  W.  440; 
69  L.  R.  A.  642n).  [See  Clancy  v.  Barker^ 
131  Fed.  Rep.  161.] 

16.  (1904.)  A  trespass  committed  upon 
the  guest  in  the  hotel  by  a  servant  of  the 
proprietor,  whether  actively  engaged  in  the 
discharge  of  his  duties  at  the  time  or.  not. 
Is  a  breach  of  his  implied  undertaking,  for 
which  the  proprietor  Is  liable  in  damages. 
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Clancv  V.  Barker,  71  Neb.  83  (98  N.  W. 
440;  69  L.  R.  A.  642n).  [See  Clancy  v.  Bar- 
ker,  131  Fed.  Rep.  161.] 

16.  (1904.)  Where  an  infant  child  of  a 
Kuest  at  a  hotel  is  Injured  by  an  employee 
of  the  hotel  who  pointed  a  revolver  at  the 
child.  In  an  endeavor  to  frighten  Um  from 
a  room  other  than  that  occupied  by  hla  pa- 
rents, and  the  revolver  Is  discharged,  an 
admission  by  a  servant  of  the  hotel,  made 
the  day  after  th^  accident,  that  the  man- 
ager of  the  hotel  had  told  the  servants  to 
keep  the  boy  out  of  the  halls  and  elevator, 
is  not  admissible  as  part  of  the  ret  gettv. 
Clancjf  V.  Barker,  71  Neb.  83  (  98  N.  W.  440; 
69  L.  R.  A.  642n).  [See  Clancy  v.  Barker^ 
131  Fed.  Rep.  16L] 


17.  (1904.)  It  Is  not  within  the  scope 
of  the  authority  of  a  hired  manager  of  a 
hotel  to  bind  his  employer  by  admissions 
concerning  a  trespass  committed  upon  a 

guest,  by  a  servant,  after  it  had  been  com- 
mitted. Clancy  v.  Barker,  71  Neb.  83  (98 
N.  W.  440;  69  L.  R.  A.  642n).  [See  CUmcy 
V.  Barker,  131  Fed.  Rep.  161.] 

INNUENDO. 
In  action  for  libel  and  slander,  see  Ltbel 

and  Shinder,  S  68. 

INQUISITION. 

Of  lunacy,  see  Inaane  Penoiu,  |  7. 

INSANE  ASYLUMS. 
See  Aaj/htmt. 


INSANE  PERSONS. 
ANALYSIS. 

I.  DZ8ABILITISS  IN  OENBBAI.. 

Who  are  Incompetent,  SS  1-3. 
Evidence  of  incompetency,  SS  4-6. 

n.  htquisivions. 

Form  and  requisite*  of  application,  S  7. 

m.  OUABDIANSHIP. 

Appointment,  fS  7a-7o. 

17.  CUBTODT  AND  BTTPFQST. 

Powers  of  commissioners  of  insanity,  {  8. 
Duties  and  liabilities  of  relatlTes,  SS  9-18. 
Zdabillty  of  counties,  S§  13-16. 
Proceedings  to  enforce  liability,  S  17. 
Commitment  to  asylum,  S  18. 
 Dipsomaniacs,  SS  18a-20. 

V.  P&OPEBTT,  COKVETANCSS,  AND  CONTKACTS. 

Capacity  to  convey  or  contract,  SS  SI-SB- 
Validity  of  conTeyanoas  and  contracts,  IS  S6-33. 
 Batiflcation,  S  34. 

Avoidance  of  conveyance  and  contraeta,  S|  36-37. 

TI.  AOnOHS. 

Biffhts  of  action,  SS  38-48. 
Dismissal,  1 43. 

Authority  and  duties  of  general  guardian,  S  44. 
Necessity  for  appointment  of  guardian  ad  litem,  SS  45-47. 
Burden  of  proof,  §  48. 
Admissibility  of  evidence,  SS  49-613. 
Bight  to  open  and  close,  S  63. 

Cboss-Refebencbs.  Insanity  as  defense  in  criminal  prosecu- 

HospltalB  for,  see  Aanluma.  tlon,  see  Criminal  Law,  IS  29-36. 

Inquiry  Into  sanity  of  convict,  see  Crimt-  Instructions  as  to  sanity  In  criminal  pros- 
Hal  haiOt  SI  922-927.  ecution,  see  Criminal  Law,  IS  624-626. 
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Trial  of  imu  of  sanity  of  one  charsed 
with  or  oonvlcted  of  crime,  see  Criminal 
Law,  11470-475. 

Insanity  as  defense  to  crime,  see  Crimi- 
nal Law,  a  29-39. 

Opinion  evidence  as  to  sanity,  see  Evi- 
dence, S  8  516-520. 

Testamentary  capacity,  see  WilU,  |{  4-21. 
Competency  as  witness,  see  Witneaaea, 
166. 

Competency  of  witness  to  testify  as  to 
sanity  of  person,  see  Witneaaea,  S 18. 

I.  DISABILITZEB  IN  GBNERAL. 

Who  are  incompetent. 

1.  (1877.)  There  are  four  different  ciassee 
of  persons  who  are  deemed  In  law  non  oom- 
potea  mentis:  First.  An  Idiot  or  fool  nat- 
ural. Second.  He  who  was  of  a  good  sound 
memory  but  by  the  act  of  God  has  lost  It. 
Third.  A  lunatic  who  Is  sometimes  of  a 
good  sound  mind  and  memory  and  some- 
times non  compos  mentis.  Fourth.  One  who 
Is  non  compos  mentia  by  his  own  act,  as  a 
drunkard.   Johnson  v.  Phifer,  6  Neb.  401. 

2.  (1880.)  Mere  imbecility  or  weakness 
of  mind,  however  great,  is  not  insanity. 
There  must  be  a  total  want  of  understand- 
ing. Witte  V.  Qilbett,  10  Neb.  S39  (7  N.  W. 
2S8). 

3.  (1880.)  The  words  "unsound  mind" 
'    are  used  In  the  statute  [1877.  14]  in  the 

same  sense  as  the  word  "ibsane."  WUte 
V.  GUberi,  10  Neb.  589  (7  N.  W.  288). 

Evidence  of  incompetency. 

Erldence  as  to  Insanity  of  person  accused 
of  crime,  see  Criminal  Law,  SI  318,  333-341, 
424,  425. 

4.  (1880.)  Where  a  petition  in  error  is 
nf>t  flIed  within  a  year  from  the  rendition  of 
the  Judgment  appealed  from,  an  answer  of 
the  statute  of  limitatlonB,  a  reply  alleging 
that  plaintiff  was  of  "unsound  mind"  for 
two  months  or  more  after  the  rendition  of 
the  indsment,  held  not  supported  by  the 
evidence.  Witte  v.  Qilbert,  10  Neb.  539  (7 
N.  W.  288). 

S.    (18S9.>     In  an  action  by  the  guardian 
of  a  person  alleged  to  be  Insane,  to  cancel 
a  deed  of  conveyance  of  real  estate,  the 
court  below  found  that  there  was  a  failure 
to  prore  insanity,  and  that  tbe^  conveyance 
ms  ralld.    Held,  That  the  finding  and  Judg- 
ment  wexv  sustained  by  the  proof.  DeWitt 
riattUon,  26  Neb.  655  (42  N.  W.  742). 


6.  (1902.)  Brldence  examined,  and  held 
to  support  a  finding  that  the  mortgagor  was 
mentally  Incapable  of  contracting  when 

plaintiff's  alleged  mortgages  were  executed. 
Farmers  Bank  v.  Normand,  3  Unof.  643  (92 
N.  W.  723). 

n.  iNQinsiTioNs. 

Form  and  requisites  of  application. 

7.  (1901.)  An  affidavit  filed  with  the  com- 
missioners of  Insanity  alleging  that  a  per- 
son  resident  of  their  county  is  insane  and 
his  being  at  large  is  dangerous  to  the  com- 
munity, confers  Jurisdiction  upon  the  board 
to  act  Biddle  v.  Jenkina,  61  Neb.  400  f85 
N.  W.  892). 

m.  aUABDIAVBBIF. 
Appointment. 

7a.  (1906.)  Public  policy  will  not  per- 
mit one  who  Institutes  proceedings  for  the 
appointment  of  a  guardian  of  an  insane  per- 
son, to  make  tbe  prosecution  of  tbe  aban- 
donment thereof  a  source  of  profit  to  herself. 
Simmons  v.  Kelaey,  76  Neb.  124  (107  N.  W. 
122). 

76.  (1906.)  It  Is  error  for  the  county 
court  to  bear  a  petition  for  the  appointment 
of  a  guardian  for  an  alleged  feeble-minded 
person  prior  to  the  hour  set  for  the  hearing 
upon  the  stlpnlation  of  such  feeble-minded 
person  acting  without  counsel,  waiving  the 
time  of  hearing.  Prante  v.  Lompe,  77  Neb. 
377  (109  N.  W.  496). 

7c.  (1906.)  In  a  proceeding  oh  a  peti- 
tion for  the  appointment  of  a  guardian  for 
an  alleged  feeble-minded  person,  his  next  of 
kin  are  proper  parties  and  may  appear  In 
court  and  oppose  the  granting  ot  the  petition. 
Prante  v.  Lompe,  77  Neb.  377  (109  N.  W. 
496). 

IV.  CUSTODY  AND  SVPPOBT. 
Powers  of  eonunisioners  of  insanity. 

8.  (1901.)  Tbe  commissioners  of  Insan- 
ity have  cognizance  not  only  of  applications 
for  admission  to  the  hospital  for  the  insane, 
but  also  for  the  safe-keeping  otherwise  of 
insane  persons  in  their  respective  counties. 
Biddle  V.  Jenkins,  61  Neb.  400  (85  N.  W. 
392). 

Duties  and  liabilities  of  relatives. 

9.  (1888.)  Under  chapter  40  of  the  Com- 
piled  Statutes  of  1887,  the  brothers  and  sis- 
ters of  an  Insane  person  are  not  liable  for 
the  expenses  incurred  In  his  treatment  in 
the  Insane  hospital  during  such  insanity. 
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Richardson  County  v.  Frederick,  24  Neb.  S96 
(39  N.  W.  621). 

10.  (1888.)  Provisions  of  statute  requir- 
ing that  relatives  shall  support  paupers,  have 
DO  reference  to  support  and  care  of  Insane 
persons  confined  in  Insane  hospital.  Rich- 
ardton  Countj/  v.  Frederick,  24  Neb.  596  (39 
N.  W.  621). 

11.  (1889.)  There  Is  no  liability  at  com- 
mon law,  or  by  statute,  against  the  children 
of  insane  persons,  for  the  maintenance  of 
such  persons  in  the  state  hospital  for  the 
insane.  Richardson  County  v.  Bmith,  26 
Neb.  767  (41  N.  W.  774). 

12.  (1893.)  The  provision  of  the  statute 
authorizing  suit  to  be  maintained  against 
the  party  legally  bound  for  the  support  of 
an  insane  person,  by  the  county  which  has 
paid  tor  the  care,  board,  and  treatment  of 
such  insane  person  at  the  insand  hospital  of 
this  state,  upon  the  finding  of  such  Insanity 
by  the  commissioners  of  said  county,  is  in 
conflict  with  section  1,  article  IX  of  the 
constitution  of  Nebraska,  and  Is  therefore 
inoperative  and  void.  Baldwin  v.  Douf/las 
County,  37  Neb.  283  (66  N.  W.  875;  20  L.  R. 
A.  850). 

Liability  of  counttea. 

13.  (1886.)  A  county  is  not  chargeable 
with  the  support  and  maintenance  of  Insane 
persons  sent  to  the  hospital  therefrom,  un- 
less the  legal  settlement  Is  found  to  be  Jn 
such  county.  State  v.  Douglas  County,  18 
Neb.  601  (26  N.  W.  378). 

14.  (1886.)  The  provisions  of  chapter  40 
of  the  Compiled  Statutes  of  1885,  requiring 
the  several  counties  In  the  state  to  pay  the 
expense  of  the  support  and  maintenance  of 
Insane  persons  having  a  legal  settlement  In 
the  counties  from  which  they  are  sent,  are 
not  In  violation  of  the  constitution,  but  are 
valid  and  binding  upon  the  counties  to  which 
they  apply.  State  v.  Douglas  County,  18 
Neb.  601  (26  N.  W.  378).  [See  Baldwin  v. 
Douglas  County,  37  Neb.  283  (55  N.  W.  J875). 

16.  (1903.)  The  legal  settlement  of  an 
insuie  person,  within  the  meaning  of  sec- 
tion 26,  chapter  40,  Compiled  Statutes,  is 
the  county  which  would  be  primarily  liable 
for  the  support  of  such  person,  if  a  pauper. 
Clay  County  v.  Adams  County,  69  Neb.  106 
(96  N.  W.  58). 

16.  (1903.)  If  a  person,  neither  insane 
nor  a  pauper,  abandons  his  residence  in  one 
county  and  removes  with  his  family  to  an- 
other, and  setties  In  the  latter  with  the  In- 


tention of  making  It  his  home,  and  thereafter 
becomes  insane,  the  latter  county  cannot  re- 
cover of  the  former  for  expenses  Incurred 

on  behalf  of  such  insane  person,  unless  It 
appears  that  he  became  a  public  charge,  as 
an  insane  person,  less  than  thirty  days  after 
abandoning  his  residence  in  the  former 
county.  Clay  County  v.  Adams  County,  69 
Neb.  106  (95  N.  W.  58). 

Proceeding  to  enforce  liability. 

17.  (1889.)  Where  a  county  baa  a  claim 
against  the  estate  of  a  deceased  insane  per- 
son for  her  support,  it  must  be  presented 
during  administration,  and  cannot  be  recov- 
ered after  distribution  of  the  estate,  by  a 
suit  against  the  distributees.  Richardson 
County  V.  Smith,  25  Neb.  767  (41  N.  W.774). 

Commitment  to  asylum. 

18.  (1906.)  The  statute  providing  for  the 
commitment  of  Inebriates  to  the  state  hos- 
pital for  the  Insane  requires  that  an  appli- 
cation "in  the  nature  of  an  information"  be 
filed  with  the  commissioners  of  insanity, 
alleging  that  the  person  In  whose  behalf  the 
application  is  made  Is  a  dipsomaniac  or  In- 
ebriate and  a  fit  subject  for  treatment  In  the 
hospital.  There  must  be  a  hearing  upon 
the  information,  and  a  finding  by  the  com- 
missioners that  the  information  is  true.  A 
commitment  without  such  information  and 
finding  Is  void.  In  re  Simmons,  76  Neb.  639 
(107  N.  W.  863). 

 Dipsomaniacs. 

18a.  (1906.)  The  provisions  of  chapter 
82.  laws  1906,  known  as  the  "Dipsomaniac 
lAw,"  are  in  par*  materia  with  other  laws 
providing  for  the  detention,  care  and  dis- 
charge of  persons  committed  to  the  hospital 
for  the  insane,  and  must  be  construed  In 
connection  therewith.  In  re  Schwarting,  76 
Neb.  773  (108  N.  W.  125). 

19.  (1906.)  Section  7,  chapter  82,  laws 
1905  providing  for  the  commitment  of  dip- 
somaniacs, is  unconstitutional,  as  In  viola- 
tion of  the  right  to  personal  liberty.  In, re 
Schwarting,  76  Neb.  778  (108  N.  W.  126>. 

20.  (1906.)  A  person  who  has  been  con- 
fined in  the  hospital  for  the  Insane  under 
the  provisions  of  chapter  82,  laws  1905.  until 
he  has  been  cured  may  not  be  subjected  to 
further,  restraint  without  new  cause:  In  re 
Schwarting,  76  Neb.  773  (108  N.  W.  125). 

V.  PBOPEBTY,  CONVETAKCES  Aim 
CONTBACTS. 

Capacity  to  convey  or  contract. 

21.  (1872.)  Weakness  of  understanding 
alone  Is  not  sufficient  to  avoid  a  deed;  bat 
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it  Is  a  materia]  circumstance  in  establish- 
ing an  iDference  of  unfair  practices  and  im- 
position. Franklin  v.  Ketley,  2  Neb.  79. 

32.  (1875.)  In  the  absence  of  fraud,  mere 
:ii:becillty  or  weakness  of  mind  In  a  grantor, 
boffever-  great,  will  not  avoid  Wa  deed,  un- 
'ES3  there  be  evidence  to  show  a  total  want 
of  reaaon  or  underatauding.  jVuIIoy  v.  In- 
fffllb,  4  Neb.  115;  (1877)  Johnton  v.  Phifer, 
'  Neb.  401;  (1903)  Tichy  v.  Bimicek,  4  unof. 
597  (  95  N.  W.  629). 

23.  (1893.)  While  mere  imbecility  or 
veaknesa  of  mind  in  a  grantor  will  not,  in 
the  absence  of  fraud,  avoid  his  deed,  insan- 
ity will  do  BO  if  of  such  a  character  as  to 
inducp  the  conveyance,  although  such  fn- 
saDity  may  not  amount  to  a  complete  de- 
tbronement  of  reason  and  understanding 
apon  all  subjects.  Detoey  v.  Allgire,  37  Neb. 
fi  (55  N.  W.  276;  40  Am.  St  Rep.  468). 

24.  (1902.)  Although  menUl  weakness 
m&y  foil  short  of  entire  Incompetency  to 
transact  business,  If  It  is  taken  advantage 
of  to  procure  a  conveyance  by  Inequitable 
means,  the  conveyance  may  be  set  aside. 
Bemett  v.  Bennett,  66  Neb.  432  (91  N.  W. 
409). 

25.  (1902.)  The  acts  and  contracts  of  a 
person  of  weak  understanding  will  be  set 
aside  by  a  court  of  equity,  when  the  nature 
of  tbe  acts  or  contracts  justify  the  conclu- 
sion that  the  party  has  not  uerciaed  a  de- 
liberate judgment,  but  that  he  has  been 
imposed  upon,  circumvented  or  overcome  by 
cunning  artifice  or  undue  Influence.  Meyer 
v.  Fishbum,  65  Neb.  626  (91  N.  W.  534). 

Ttlidity  of  coiiTeTances  and  contracts. 

26.  ( 1882. )  A  deed  executed  by  one 
while  be  is  non  compos  mentis,  for  oo  con- 
sideration. Is  invalid  and  may  be  canceled. 
Fisher  V.  FUher,  12  Neb.  416  (11  N.  W.  864). 

27.  (1887.)  C.  a  man  past  70  years  of 
age,  afflicted  with  senile  cerebral  atrophy  to 
such  an  extent  that  his  mind  and  memory 
were  so  impaired  that  he  often  did  not  know 
bis  own  sons  with  whom  he  had  resided  all 
tbelr  lives,  would  often  become  lost  in  his 
oim  house,  door-yard,  and  ordiard.  Being 
possessed  of  a  farm  of  the  value  of  nearly 
twenty,  thousand  dollars,  and  being  the  • 
father  of  thirteen  sons  and  daughters,  all 
mature  men  and  women,  the  fruits  of  three 
several  marriages,  bis  third  wife  being  dead, 
and  the  youngest  son  being  married  and 
occupying  the  old  homestead  with  the 
father,  a  claim  vraa  presented  to  C.  by  an 
attorney  on   btihaU  of  one  Vra.  S.,  a 
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daughter  of  the  last  wife  of  C.  by  a  former 
husband,  for  her  share  of  |1,500.  alleged  to 
have  been  received  by  C.  of  money  Inherited 
by  his  said  last  wife  from  a  deceased  uncle's 
estate  in  the  year  1844,  and  some  of  the 
sons  of  C,  by  the  said  last  wife,  including 
the  said  youngest  of  said  sons,  co-operated 
with  the  attorney  to  effect  a  settlement  of 
the  claim  of  Mrs.  S.,  their  half  sister,  aa  well 
as  the  claim  of  the  six  sons  and  daughters 
of  C.  by  his  said  last  wife  to  the  balance  of 
said  .$1,500.  Whereupon.  C.  executed  and  de- 
livered to  tbe  said  six  sons  and  daughters 
by  his  said  last  wife,  a  deed  of  general 
warranty  of  and  to  bis  said  farm  (tbe  same 
being  his  entire  possessions),  reserving  to 
himself  a  life  estate  therein  and  accepting 
from  the  covenant  of  warranty  the  claim 
of  Mrs.  S.  for  no  other  consideration  than 
the  said  claims.  Held,  That  such  deed  was 
void  for  Incompetency.  Cole  v.  Cole,  21 
Neb.  84  (31  N.  W.  493).  ■ 

28.  (1892.)  A  son  was  mentally  Incapaci- 
tated for  transacting  business.  His  father 
assisted  him  in  paying  and  securing  debts, 
and  took  possession  of  certain  personal 
property  of  the  son  under  a  bill  of  sale.  In 
an  action  of  replevin  by  tbe  son  to  recover 
the  property,  the  contract,  not  being  for 
necessanies,  was  held  void.  Wilkins  v.  Wil- 
kins,  35  Neb.  212  (52  N.  W.  1109). 

29.  (1896.)  While  mere  imbecility  or 
Veakness  of  mind  In  a  g7.intor  will  not,  in 
the  absence  of  fraud,  avoid  his  deed.  Insan- 
ity will  do  so  If  of  such  a  character  as  to 
induce  the  conveyance,  although  such  insan- 
ity may  not  amount  to  a  complete  dethrone- 
ment of  reason  and  understanding  upon  all 
subjects.  Hay  v.  Miller,  48  Neb.  166  (66  N. 
W.  1115). 

80.  (1898.)  In  order  to  avoid  the  deed 
of  an  insane  person.  It  is  unnecessary  to 
prove  that  there  was  fraud  or  other  wrong- 
doing inducing  Its  execution.  Wager  v. 
Wagoner,  53  Neb.  511  (73  N.  W.  937). 

31.  (1901.)  The  insanity  of  the  obligor 
at  the  time  the  contract  was  made  Is  a  good 
defense  to  an  action  thereon.  Boyd  v.  Mulvi- 
hill  61  Neb.  878  (86  N.  W.  922).  . 

32.  (1902.)  A  court  of  equity  will  scruti- 
nize Jealously  a  transaction  as  to  which 
there  Is  ground  for  holding  that  influence 
has  been  acquired  over  a  person  of  weak 
mind,  and  has  been  abused.  Bennett  v. 
Bennett.  65  Neb.  432  (91  N.  W.  409). 

S3.  (1903.)  The  deed  of  an  Insane  per- 
sou  may  be  avoided,  aa  against  a  grantee. 
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for  value,  without  notice  of  his  grantor's 
Insanity.  Oingrich  v.  Rogers,  69  Nelk  627 
(96  N.  W.  156). 

 Katlflcation. 

34.  (1903.)  Neither  the  county  court, 
nor  a  person  under  guardianship  hecause  of 
insanity,  nor  the  guardian  of  the  latter, 
nor  all  together,  can  ratify  or  confirm  a  con- 
veyance of  lands  by  the  ward  made  previous 
to  the  guardianship  but  while  he  was  in- 
sane. Gingrich  v.  Rogers,  69  Neb.  627  (96 
N.  W.  156). 

Avoidance  of  conveyance  and  contracts. 

36.  (1892.)  The  deed  of  an  insane  pei^ 
son  may  be  avoided  aa  against  a  grantee 
without  notice  of  the  grantor's  insanity,  and 

against  an  innocent  purchaser  from  such 
Immediate  grantee.  In  the  tatter  case  It  is 
not  necessary  to  restore  the  consideration 
paid  by  such  purchaser  to  the  immediate 
grantee.  Dewey  v.  Allgire,  37  Neb.  6  (65 
N.  W.  276;  40  Am.  St.  Rep.  468). 

36.  (1894.)  The  defense  of  insanity  may 
be  Interposed  In  an  action  upon  a  contract 
without  restoring  what  the  insane  person 
received  thereunder.  In  cases  where  the 
ability  does  not  remain  of  restoring  what 
was  received  in  specie.  Rea  v.  Bishop,  41 
Neb.  202  (59  N.  W.  555). 

37.  (1898.)  The  deed  of  an  insane  per- 
son may  be  set  aside  without  returning  ttie 
eonaideratlon,  at  least  when  it  does  not  ap- 
pear that  a  return  In  specie  is  practicable. 
Wager  v.  Wagoner,  63  Neb.  511  (73  N. 
W.  937). 

VI.  ACnOHS. 
Bights  of  action. 

38.  (1898.)  One  who  Is  Insane,  but  who 
haa  not  been  so  adjudged,  and  who  has  no 

guardian,  may  sue  by  next  friend.  Wager 
V.  Wagoner,  53  Neb.  511  (73  N.  W.  937). 

39.  (1898.)  That  one  Is  an  idiot  or  in- 
sane person  does  not  prevent  his  being  sued 
either  at  law  or  In  equity,  teavitt  v.  BelJ, 
55  Neb.  57  (75  N.  W.  524). 

40.  (189S.)  Section  119,  article  I,  chap- 
ter 77,  Compiled  Statutes,  providing  for  re- 
demption of  land  from  tax  sales,  does  not 
forbid  the  owner  of  a  real-estate  tax-sale 
certificate  from  maintaining  an  action  to 
foreclose  the  same,  though  the  owner  of  the 
realty  la  an  Idiot  or  Insane  person.  Leavitt 
V.  Bell,  55  Neb.  57  (76  N.  W.  524). 

41.  (1906.)  Where  the  mental  capacity 
of  the  plaintiff  to  maintain  the  suit  is  In 


issue,  her  disposition,  aside  fro  mthe  ques- 
tion of  her  mental  Integrity,  Is  not  Involved, 
and  Is  not  a  subject  of  expert  investigation.  - 
Simmons  v.  Kelsey,  76  Neb.  124  (107  N. 
W.  122). 

42.  (1906.)  Where  the  plaintiff  reason- 
ably understands  the  nature  and  purpose  of 
her  suit,  the  effect  of  her  acts  with  reference 
thereto,  and  haa  the  will  to  decide  for  her- 
self whether  It  shall  be  brought  and  prose- 
cuted, she  has  sufficient  mental  capacity  to 
maintain  it.  Simmons  v.  Kelsey,  76  Neb. 
124  (107  N.  W.  122). 

Dismissal. 

43.  (1898.)  An  Insane  person's  suit  In- 
stituted by  a  next  friend  may  be  discon- 
tinued by  the  court  where  It  Is  against  plaln- 
titTs  interest  to  proceed  further,  or  another 

person  may  be  substituted  as  next  friei;;K 
Wager  v.  Wagoner,  53  Neb.  511  (73  N. 
W.  937). 

Authority  and  duties  of  general  guardian. 

44.  (1883.)  The  general  guardian  of  an 
insane  defendant  Is  authorized,  and  it  is  his 
duty  when  duly  notified,  to  appear  in  court 
and  defend  for  his  ward.  McAllister  v.  Lan- 
caster County  Banic,  15  Neb.  295  (18  N. 
W.  67). 

Necessity  for  appointment  of  guardian  ad 
Utem. 

45.  (1883.)  A  court,  by  the  service  of  Its 
summons,  acquires  jurisdiction  of  the  per- 
son of  an  insane  defeadaut;  and  the  failure 
to  appoint  a  guardian  ad  litem  when  the 
general  guardian  falls  to  appear  and  defend 
does  not  render  the  Judgment  either  void 
or  voidable.  It  is  at  most  only  erroneous,  for 
which  the  appropriate  remedy  Is  by  procee<l- 
ings  in  error,  and  not  by  an  original  action 
to  vacate  the  Judgment.  SScAlliater  v.  Lart' 
caster  County  Bank,  16  Neb.  296  (18  N. 
W.  57). 

46.  (1884.)  Whenever,  in  the  course  of 
a  suit  pending  in  a  court  of  general  Juris- 
diction, It  la  made  to  appear  that  one  of 
the  parties  to  such  suit  ts  Insane,  or  of  un- 
sound mind,  and  such  party  is  not  already 
under  guardianship,  or  In  case  the  general 

'guardian  of  such  party  falls  to  appear  in 
court  and  protect  the  Interest  of  such  Insane 
party  In  such  suit,  is  is  the  duty  of  the  court 
to  appoint  a  guardian  ad  litem  for  such 
party.  But  it  Is  not  error  for  a  district 
court  to  refuse  to  appoint  such  guardian 
ad  litem,  where  Its  attention  la  first  called 
to  the  Insanity  of  auch  party  upon  the 
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he&rlng  of  a  motion  to  confirm  a  sale  of 
real  estate  made  on  ezezution  Inued  on 
a  Judgment  In  an  action  at  law.  KUhn  v. 

Kilmer.  16  Neb.  699  (21  N.  W.  443). 

47.  |.1$S6.)  A  court,  by  the  service  of  its 
process,  acquires  jurisdiction  over  the  per^ 
son  of  an  Insane  defendant,  and  the  failure 
to  appoint  a  guardian  ad  litem  does  not 
render  the  judgment  either  void  or  voidable. 
Mccormick  v.  Padaock,  20  Neb.  486  (30  N. 
W.  602). 

Borden  of  proof. 

48.  (1903.)  The  burden  of  showing  that 
a  conveyance  was  made  by  an  Insane  person 
daring  an  interval  of  lucidity.  Is  upon  the 
party  claiming  under  the  instrument.  CHng- 
rich  V.  Roger*,  69  Neb.  627  (96  N.  W.  156). 

Admissibility  of  eridence. 

49.  (1893.)  The  record  of  proceedings 
under  chapter  40.  Compiled  Statutes,  where- 
by a  person  has  been  adjudged  insane  and 
a  fit  subject  for  treatment  In  the  hospital 
for  insane,  is  not  admissible  for  the  purpose 
of  proving  Insanity  In  an  action  brought  to 
avoid  a  conveyance  made  by  such  person. 
Dewey  V.  Allffire,  37  Neb.  6  (55  N.  W.  276; 
40  Am.  St.  Rep.  468). 

50.  (1901.)  Insanity  cannot  be  estab- 
lished by  proof  of  the  reputation  of  the 
party  in  that  regard.  Biddle  v.  JetMnt,  61 
Neb.  400  (85  N.  W.  392). 


61.  (1906.)  The  fact  that  the  attending 
physician  prescribed  certain  drugs  for  a 
patient  which  are  used  in  the  treatment  of 
mental  disorders  is  not  competent  evidence 
tending  to  establish  the  Insanity  of  the  pa- 
tient. Ame*  V.  Ames,  76  Neb.  473  (106  N. 
W.  584). 

52.  (1906.)  In  a  suit  by  one  of  the  repre- 
sentatives of  a  deceased  person  to  set  aside 
a  conveyance  made  by  the  deceased  on  the 
ground  that  he  was  mentally  incompetent 
to  execute  such  conveyance,  an  answer  filed 
by  the  deceased  in  a  suit  pending  In  his  life- 
time, in  which  he  averred  that  at  the  time 
of  executing  the  contract  then  in  suit  he 
was  suffering  from  mental  and  physical  pros- 
tration, and  non  compos  mentis,  Is  admis- 
aible  In  evidence  on  the  question  of  the 
mental  capacity  of  the  grantor.  Ames  v. 
Ames.  75  Neb.  473  (106  N.  W.  684). 

Bight  to  open  and  close. 

53.  (1894.)  The  plalnUtC  alleged  the 
payment  to  a  third  person  of  specific  sums 
of  money  for  the  benefit  and  at  the  request 
of  the  defendant.  The  answer  made  no 
denial  of  the  allegations  of  the  petition,  but 
pleaded  insanity  as  a  defense.  Held,  That 
under  this  state  of  the  Issues  the  defendant 
was  required  to  first  Introduce  testimony 
and  was  entitled  to  the  opening  and  close  of 
the  case.  Rea  v.  BUhop,  41  Neb.  202  (  69 
N.  W.  565). 
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Gaoaa-RDmrau. 
See,  also,  AsHgnments  for  Benefit  of  Ores' 
itort;  BoKfcrupfcy;  Fraudulent  Oonveyanoea. 

Effect  of  bankruptcy  on  insolvency  laws, 
see  BanJeruptcp,  1 4. 
Insolvency  as  grounds  fOr  attachment,  sea 

Attachment.  §{  31-33. 

Of  bank,  see  Banks  and  Banking,  f  |  65-93. 

Of  corporation,  see  Corporations,  IS  899-445. 

Insolvency  as  affecting  validity  of  sale,  see  ' 
Fraudulent  Convej/ances.  H  314-323. 

Conveyance  of  property  by  insolvent  debtor 
as  fraudulent  as  to  creditors,  see  Fraudulent 
Conveyances,  S  8  37-42. 

Rlglit  Of  beneficiary  of  trust,  see  Trusts, 
VII. 


What  constitutes  insolvency. 

1.  (1898:)  Insolvency  may  mean  the  in* 
adequate  of  a  man's  funds  or  property  to 
pay  his  debts.  Adier  <£  Bans  CMMng  Co.  v. 
Bellman,  55  Neb.  266  (75  N.  W.  877). 

la.  (1898.)  As  a  general  rule,  insolvency 
means  that  a  party  whose  business  affairs 
are  In  question  is  unable  to  pay  bis  debts 
as  th^  become  due,  in  the  ordinary  course 
of  bis  dally  transactions.  Adter  d  Sons 
Clothing  Co.  v.  Hellman,  56  Neb.  266  (75 
N.  W.  877).  , 

Tmst  funds. 

2.  (1896.)  The  property  of  an  insolvent 
is  not  a  trust  fund  In  the  debtor's  hand  for 
the  benefit  of  creditors.  Orites  v.  Bart,  49 
Neb.  53  (68  N.  W.  362). 


1641 


Digitized  by 


1 1  INSURABLE  INTEREST.  I  S 


INSPECTION. 

ANALYSIS. 


Subjecti  of  Ixupeetion,  ||  1-^ 
Inspection  offleen,  1 5. 
Fees,  S8  6-8. 

Cbosb-Rkeisences. 

Of  chattels  by  buyer,  see  Sales,  §§  145-161. 
Inspection  by  adverse  party,  see  Evidence, 

laei. 

Exhibit  to  jury  of  Injury,  see  Evidence, 

$$  2U1-207. 

Subjects  of  inspection. 

1.  (1899.)  Under  article  11,  cu..ter  64. 
Compiled  Statutes  1887,  It  la  the  duty  of  the 
inspector  of  oils  and  his  deputies  to  Inspect 
every  oil  which  is  a  product  of  petroleum 
and  Thlch  Is  intended  by  the  owner  to  be 
put  upon  the  market  and  sold  tor  illuminat- 
ing purposes.  BIoco  v.  State,  68  Neb.  657 
(78  N.  W.  1056). 

2.  (1899.)  The  act  providing  for  the  in- 
spection of  oils  recognizes  gasoline  as  a 
product  of  petroleum  and  contemplates  its 
Inspection  when  kept  for  sale  as  an  lllu- 
minant.  Blaoo  v.  State,  58  Neb.  657  (78  N. 
W.  1056). 

3.  (1899.)  The  fact  that  no  grade  or 
quality  of  gasoline  will  bear  the  statutory 
test  does  not  exempt  such  oil  from  inspec- 
tion, If  the  owner  intends  to  offer  It  for 
sale  aa  an  lllumlnant.  BJaco  v.  State,  68 
Neb.  567  (78  N.  W.  1066). 

4.  (1899.)  The  design  of  the  law  pro- 
viding for  the  inspection  of  oils  was  not 
merely  to  prescribe  a  test  for  those  prod- 
ucts  petroleum  which  might  or  might 
not,  according  to  their  quality,  be  danger- 
ously inflammable,  but  rather  to  require  an 
enecttve  inspection  of  every  product  of  pe- 
troleum Intended  to  be  sold  and  used  In  this 
state  for  Illuminating  purposes.  Blaeo  v. 
mate,  68  Neb.  557  (78  N.  W.  1056). 

Inspection  offleera. 

6.  (1899.)  There  being  in  this  case  evi- 
dence that  the  Inspector  of  oils  was  indebted 
to  the  state  when  he  went  out  of  office,  and 
the  answer  containing  an  implied  admisston 
that  he  had  not  lawfully  disbursed  all 
mone^  received  for  inspecting  gasoline,  the 
presumption  of  official  faithfulness  does  not 
obtain.  Blaco  v.  State,  68  Neb.  657  (78  N. 
W.  1056), 
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Pees. 

6.  (1899.)  When  the  Inspector  of  oils 
examines  and  condemns  gasoline  he  per- 
forms official  acts,  and  the  fees  received  for 
his  services  are  officially  received,  though 
the  dangerous  character  of  the  lllumlnant 
has  not  been  determined  by  the  statutory 
test  Blaco  v.  State,  68  Neb.  657  (78  N. 
W.  1056). 

7.  (1899.)  A  person  owning  gasoline, 
kept  or  intended  tor  sale  as  an  iUumlnatlns 
oil,  Is,  under  the  act  of  1887,  legally  bound 
to  submit  it  for  inspection;  and  he  Is  also 
bound  to  pay  the  Inspector  the  statutory 
fees  for  the  services  rendered.  BIoco  v. 
State,  58  Neb.  557  (78  N.  W.  1056). 

8.  (1899.)  The  fees  paid  to  the  inspec- 
tor of  oils  tor  inspection  of  IlluminatinK 
oil  are  paid  for  -  official  services  and  are 
within  the  pnrvlew  of  the  inspector's  bond. 
Blaco  V.  State,  68  Neb.  667  (78  N.  W.  10&«). 

INSTALMENT  INVESTMENT 
COMPANIES. 
See  Oorporationa,  ||  6-8. 

INSTRUCTIONS. 
Instruetlona  In  particular  actions  or  pro- 
ceedings, see  specific  topics. 

Neceesity  of  objection  to  save  exception, 
see  Appeal  and  Error,  {$352-356,  424^63. 

Necessity  of  bill  of  exceptions  for  review, 
see  Appeal  and  Error,  {§  938-942. 

ABslgnmnit  of  error  on  review,  see  Appeal 
and  Error,  §S  1326-1335,  1349-1351.  1367-1369. 

Presumption  as  to  correctness  of,  see  A.p- 
peaJ  and  Error,  H  1628-1633. 

As  harmless  error,  see  Appeal  and  Error, 
If  198^2021. 

In  civil  actions  In  general,  see  Trial,  vil. 
In   criminal   prosecutions,  see  Crimiruxl 
Law,  §§613-809. 

In  actions  before  justice  of  the  peace,  see 
Juatice  of  the  Peace,  IS  170-172. 

New  trial  for  erroneous  instructions,  see 
New  Trial,  |23. 

INSURABLE  INTEREST. 
See  Insurance,  {|  67-74. 
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ANALYSIS. 
I.  GOHTBOL  A3n>  BSaUX^TION  IN  QENSBAL. 


AnOiorlty  or  lleeiiM  to  do  business,  ||  1-a. 
BttKmrcM  and  MCiiritlMi  i{  4-6. 
license  fees  and  tuum,  H  7-83. 
Fees  for  Bervices  by  state  officers,  {(  24-91. 
Foreign  companlea  and  agents,  {{  32-36. 
 Btttallatory  legislation,  }|  36-41. 


XntnAl  companies,  H  42>  43. 

Amendmcoit  of  constitation,  1 44. 
 Kembershlp  fees, »  45, 46. 

 UaUlity  of  membeiB  of  Insolvent  oampany,  ||47-tt 


Authority  and  functions,  H  50-54, 
Agency  for  insurer  or  insured,  {t  55-57. 
Liability  to  company  for  TTcrngfnl  acta,  If  58|  08. 
Bond  and  liability  thereon,  ||  60, 61. 
Compensation,  62-66. 


IV.  limV  RAnT.Tt  XETTEBEST. 

What  constltates  interest  in  property,  §8  67-73. 

As^gnment  of  policy  to  one  baTing  no  Insnntble  Interest,  1 7^ 

V.  THB  COKTKACT  IN  OBNEBAL. 


What  law  governs,  f  76. 

Nature  of  contract  In  genwal,  t|  76-79. 

Agreement  to  proooie  Insnranee,  ||  80, 81. 

Constitution  and  by-lawa  as  part  of  oontraet,  ||  SS,  88. 

Application  and  acceptance,  |  84, 

DeUvery,  %  85. 

Form  and  requisites,  H  86-88. 
Consideration,  |  89. 

Payment  of  preminm  as  condition,  H  90-98. 
WaivOT  of  defects  or  objeetiona,  ||  94-96. 
Merger,  IS  97, 98. 
Termination  of  contract,  1 99. 
Partial  invaUdity,  S9  100, 101. 
Conclusiveness  and  effect  of  recitals,  |{  108, 103. 
Befonnation,  |8  104-106. 
Construction  in  general,  H  107-115. 


VI.  FBBjmrMS,  DITE8,  AND  ASSES8HBNTS. 


Payment  and  evidence  thereof,  If  116-180. 
Uabllity  on  preminm  note,  |{  181-187. 
IdaUUty  to  assessments,  If  188-138. 
Becovery  of  premiums  pald«  ||  140, 141. 


711.  ASSiaNXENT  OF  POLICY. 

Neceasl^  for  etnisent^  by  inanrer,  {  148. 

Vm.  CANCELATION  AND  SUBBENDEB  OF  POLZOT. 


-A  IH8UBANCE  C01CPANTE8. 


m.  ZHBTTBANCE  AGENTS. 


Bight  of  mutual  company,  8  143. 
Bight  of  insured,  8  144. 
Authority  of  agent,  8  145. 
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Oroands  for  cancelatioii,  S  146. 

Notice  of  cancelation,     147, 148. 

Time  of  taking  effect,  §  149. 

Operatioii  and  effect  of  cancelation,  §  ISO. 

BacoTwy  of  nnearned  premiums,  SS  161-155. 

 Actiona,  H  156-159. 

IZ.  AVOIDANCE  OF  POLICY  FOB  UISBEPBB8ENTATI0N,  TRAUH^  OB  BBBACH 
OF  WABBANTY  OF  CONDITION. 

(A)  Matters  relating  to  property  or  interest  Insured. 

Uisrepreseutation  In  general,  H  160-166. 
Situation  of  luUdln^,  ||  167-160. 
-     Use  of  building,      170,  171. 
Occupation  of  building,  1 172. 
Title  or  interest  of  insured,  H  173-177. 
Value,  8  178. 

Incumbrances,  SS  170-183. 
Other  insurance,  §§  184,  185. 
Duties  of  employee  bonded,  S  1B6. 
Effect  on  rights  of  mortgagee,  §  187. 

(B)  Matters  relating  to  person  insured. 

Misrepresentations  in  greneral^  tS  188-191. 
Health,  SS  192-198. 

X.  FOBFEITUBE  OF  FOLICT  FOB  BBEACH  OF  PBOMISSOBY  WABBANTY, 
COVENANT  OB  CONDITION  STTBSEQUENT. 

(A)  Matters  relating  to  property  or  interest  insured. 

In  general,  S|  199-201. 

Change  in  condition  of  building,  {  802. 

Vacancy,  S§  203-810. 

Discontinuance  of  use  of  chattels,  §  211. 
Change  of  title  or  interest,  §S  212-221. 

—  Beconveyance  before  loss,  $  222. 

Litigation  Involving  title  or  interest,  SS  283, 284. 
Incnmbranos,  SI  MS-230. 

— :  Discbarge  of  incumbrance  before  loss,  ||  831, 888. 

Additional  Insurance,  §§  233-287. 
Keeping  watchman  on  premises,  S  238. 
Keeping  books  and  papers  in  safe,  §S  239-241. 
Breach  as  to  part  of  risk,  fit  842-246. 
Effect  on  lights  of  mortgagee,  Sf  247-851. 

(B)  Matters  relating  to  person. 

Change  of  occupation,  3  252. 

(C)  Nonpayment  of  premiums  or  assessments. 

Nonpayment  of  premium  note. 

 Fire  insurance,  SS  263-259. 

 Life  Insurance,  SS  260-262. 

Agreement  by  agent  to  make  payment  for  Insured,  S  268. 
Bight  to  paid-up  policy  or  surrender  value,  SS  264-267. 

ZI.  BBTOPFEL,  WAIVEB  OB  AOBEEHBNT  AjrFJfiCTlNO  BIGHT  TO  AVOID  OR 

FOBFEIT  POLICY. 
Power  to  waive  in  general,  §  268. 

Nonpayment  of  premium,  SS  269-272. 

 Vacancy  of  building,  SS  273, 274. 

-   .—  Additional  insurance,  S  275. 

Implied  mlver  In  general,  SS  276-280. 

Power  of  agents  or  officers  respectii^  waiver,  SS  881-889. 

 Effect  of  provisions  In  policy,  IS  290-894. 
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Xnowledge  or  notice  of  facts,  IS  295-299. 
Knowledge  or  notice  to  offlcers  or  agents,  H  300-304. 

 Additional  insurance,  fi§  305-309. 

Failure  to  make  inquiry  or  require  application,  1 310. 
I^wertlon  of  false  answers  by  agent  of  insurer,  |{  311-318. 
Extension  of  credit  for  premium,  !$  319-323. 
Cancelation  of  policy,  H  324, 325. 
Failure  to  cancel  or  rescind  policy,  H  326-332. 

Demand,  acceptance  or  retention  of  premium  or  assessmsat,  H  333-348. 

 Betention  of  past  due  premium  note,  1 349. 

Bequlring  proof  of  loss,  H  350-352. 
Fartieipattng  in  adjustment  of  leas,  S  363. 
Reinstatement  of  forfeited  poliey,  |{  364-367. 
Xn.  RISES  AND  CAUSES  OF  LOSS. 

Insurance  of  property,  I  358.  ■ 
Life  insurance,  19  359-361. 
 Suicide,  O  362-364. 

 Death  while  engaged  in  unauthorised  employment,  {  366. 

Accident  Insurance,  $§  366-374. 

XIZI.  EXTENT  OF  LOSS  AND  LIABILITT  OF  INBUBEB. 
Insurance  of  property,  SI  376, 376. 

 Total  loss,  «S  377-388. 

  Partial  loss,  §  383. 

Accident  insurance,  |i  384-386. 

XIV.  KOnCE  AND  FBOOF  OF  L08& 

Necessity,  SS  389-392. 

Effect  ot  requirements  of  policy  in  general.  Si  393-395. 
Time  for  notlee  and  proof,  §S  396-404. 
Persons  who  may  give  notice,  S  406. 

Persons  to  whom  notice  or  proof  may  be  given  or  made,  S  406. 

Examination  of  insured,  SS  407-410. 

Sofdciency  of  notice  and  proofs  of  loss,  IS  411, 412. 

Effect  of  statements  In  proof,  SS  413-417. 

Estoppel  or  waiver  as  to  notice  and  proofs,  SI  418-421. 

 Denial  of  liability  on  other  grounds,  |§  428-430. 

 FftUure  to  make  objection,  §1431-436. 

 Adjustm«at  of  loss,  or  d«mand  therefor,  IS  436-440; 

XV.  AimrSTHENT  OF  LOSS. 

Effect  of  provisiims  in  policy,  S|  441, 448. 
TaUdity  of  reqnlzem«nts  in  policy,  ||  448-446L 
■^resmeuts  for  arbitration,  1 447. 

Estoppti  or  waiver  as  to  adjustment  or  arbitratton,  ||  4M-451. 
Effect  of  adjustment,  ||  458, 463. 

XVI.  BIGHT  TO  PBOCEEDS. 

Insurance  on  property,  ||  464-460. 
Life  insurance,  SI  461-464. 

XVH.  PATKENT  OB  DISCHABOE  AND  SUBBOaATIOV. 
Election  to  rebuild  or  repair,  1 466. 
Liability  on  note  given  In  payment,  S  466. 
Becovery  of  payment  made,  H  467, 468. 
Sttbrogatim  of  insurer,  1 469. 

XV  nr.  ACTIONS  ON  POLICIES. 

Nature  and  form  of  remedy,  SS  470, 471. 
Persons  entitled  to  bring  actions,  IS  478-474. 
C<mdltlons  precedent,  S  475. 
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Defenses,  M  476-478. 
Venue,  IS  479-465. 
Llmitatioui  in  policy. 

■  Time  before  action  may  be  bnm^t,  ||  486-490. 

 Time  within  which  action  most  be  brought,  {f  49e-50a 

Process,  §§  501-506. 

Petition,  §S  506,  607. 

■■        Cause  of  loss,  S  508. 

-^^—Performance  or  waiver  of  eondltiona,  H  S00-S16. 
——Nonpayment,  S  517. 

 Anticipating  defenses,  ||  518, 619. 

 Amendment,  §8  580, 521. 

Answer,  $§  522,  523. 

 Defenses  which  must  be  pleaded,  ft  S84-530. 

Dttmnrrei^  i  531.  • 
Beply,  It  538-535. 

Issues,  proof  and  Taiianoe,  S}  536-646. 
Presumptions  and  burden  of  proof,  $fi  547-566. 
AdmissibiUty  of  eridence,  S§  657-576. 
Weight  and  sufBclency  of  evidence,  i%  577-589. 

Authority  of  agent,  Sfi  590-692. 

 Ownership  of  Insured  proporty,  H  598, 694. 

-  —  '  Nonpayment*  of  assesanent,  1 695. 
—Misrepresentations  of  insured,  }$  696,  697. 

Breach  ot  conditions  in  policy,  §§  598-603. 

 Waiver  or  estoppel  as  to  right  to  avoid  or  f<vf elt  policy,  1 1 604-010. 

 Cause  of  death  or  loss,  S§  611-620. 

 Extent  of  loss  and  liability  of  insurer,  SI  621-629. 

'        '  Notice  and  proof  of  loss  and  waiver  thereof,  SS  080-638. 
Bonarks  and  conduct  of  Judge,  1 633. 
Questions  for  Jury,  SS  634-051. 
Instructions,  SS  652-663. 
Conduct  of  jury,  S  664. 
Amount  of  recovery,  SS  665-667. 
Allowaiue  of  attorney's  fees,  |{  668-678. 
■   —       For  services  in  supreme  court,  ||  670, 680. 

 Necessity  of  motion  to  retaz,  IS  681-683. 

New  trial,  SS  684,  686. 
Bevlew,  SS  686-691. 

ZIZ.  MTTTUAL  BENEFIT  INSUBANCB. 

(A)  Corporations  and  associations. 

Exemption  from  general  laws  regulating  insurance,  IS  692,693. 
Authority  or  license  to  do  business,  SS  004-698. 
Beport  to  state  auditor,  SS  699,  700. 
Constitution  and  by-laws,  88  701-706. 
Officers,  88  707-700. 

Subordinate  lodge  as  agent  for  supreme  lodge,  S  710. 

Uembership,  1 711. 

]feetlngB,|712. 

Special  funds,  |§  713, 714. 

Insolvency  and  receivws,  IS  716,  716. 

Actions  by  subordinate  lodge,  S  717. 

(B)  The  contract  in  general. 

Nature  of  contract,  S  718. 

Bules  and  regulations  as  part  of  contract,  H  719, 720. 

Subsequently  enacted  by-laws,  88  721, 722. 
Application  and  acceptance,  88  783-787. 
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AvOkoxlty  of  as«Bt|  1 7S8. 

JOsraprwoitatlon  or  fraadf  {{  729, 73a 

Dellvwy  ud  acceptance  of  certifleate^  II 731-783. 

Payment  of  dues,  S§  734, 735. 

InitUtion  into  lodge,  736-73a 
(C)  DuBB  and  anenmenta. 

Beqnlsltes  and  vaUdlty,  ||  739-742. 

Time  for  payment,  i  743. 
(S)  Forfeiture  or  snapension. 

Collection  of  damagea  for  injnry  to  member  of  railway  relief  depart- 
ment, 11  744-748. 

Nonpayment  of  dnea  and  aueaamenta,  |{  749-763. 
Hotice  of  time  for  payment,  U  704-766. 

Proceedings  for  suspension,  f  7Q7. 

Effect  of  illegal  enapenaion,  %  758. 

Estoppel  or  waiver  affecting  right  of  forfeiture,  H  759-766. 

 Subsequent  collection  and  retention  of  dnea  and  anessments, 

II  76e-77a 
I       Admittance  to  meetings,  1 771. 
——Authority  ot  officers,  ||  772-77& 
Belnstatement,  ||  777-779. 

(E)  Benefldaries  and  beneflta. 

Designation  of  bmefldary,  1 780. 
TaUure  of  benefteiariea,  ||  781-783. 
Change  of  benefldaries,  18  784-787. 
Bights  of  beneficiary,  $§  788-791. 
Bights  of  creditors,  18  79S-795. 
Effect  of  suicide  of  member,  fl  796, 797. 
Amount  of  benefits,  1|  798-801. 

(F)  Action  for  benefits. 

Bight  of  action,  S|  602, 803. 

Bnle  limiting  remedy  to  tribunal  of  society,  1 804. 
Jurisdiction,  1 805. 
ProceM,|806. 
Answar,  ||  807, 808. 

Preanmptlons  and  burden  of  proof,  ||  809, 810. 
AdmissibiUty  of  erldance,  |  811. 
Wdffht  and  sufficiency  of  evidence,  ||  812-814. 
Questions  for  Jtiry,  ||  816, 816. 

CBOSEhREFEBENCBS.  Authority  or  license  to  do  business. 

Relief  benefit  fond  of  employer,  effect  on       1.   (1886.)   Upon  the  facts  appearing  In 

Hfti™  for  lojariea,  see  Master  and  Servant,    the  record,  held,  that  defendant  was  a  mu- 

i  4  60-69.  tual  insurance  company,  and  as  such  must 

Inmnmce  policy  or  premiums  as  suscep-    f  "^P^''  yi'^        provlBlons  of  the  act  of 

June  1,  1873.  and  receive  the  certificate  of 


tlble  to  fraudulent  conTeyanoe,  see  Fraudu- 
lent Conveyances.  |{  19-22. 


the  auditor  of  the  state  before  transacting 

business.  Btate  v.  Farmers  Benevolent  Asao- 

Exemption  of  Insurance  companies  from     elation,  18  Neb.  276  (25  N.  W.  81). 

taxation,  see  Taxation.  11 144-147.  „      ^nAc  ^    tt  j  ha     i.  * 

2.    1 1906.)    Under  section   110,  chapter 

Assessment  of  property  for  taxation,  see  43,  compiled  SUtutes  1903,  the  auditor  ia 

TaxatUm,  ||  290. 291.  not  authorized  to  issue  a  certificate  of  organ- 

izatlon  to  a  society  whose  name  or  title  so 

I.  OONTBOL  AND  BEOXmATIOV  IN  resembles  a  title  already  in  use  in  the  state 

aENBBAL.  „  to  l,nyg  (J  tendency  to  mislead  the  public. 

Exemption  of  fraternal  companies  from  Knighta  of  tlie  Maccabeea  of  the  World  v. 

ssnsral  laws,  see  poet,  ||  692,  698.  Bearle,  76  Neb.  28S  (106  N.  W.  448). 
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3.  (1906.)  If  a  name  or  title  of  a  bene- 
ficiary insurance  company  contains  a  de- 
Bcrlptive  word  by  which  the  society  Ib  gen- 
erally known  to  the  public,  to  incorporate 

that  word  as  the  characteristic  word  in  the 
name  of  a  proposed  new  company  must  be 
I'Hid  to  have  a  tendenc;y  to  mislead  the  pub- 
lic. Knifjhts  of  the  Maccabees  of  the  World 
V.  Searle,  75  Neb.  286  (106  N.  W.  448). 

Resources  and  securities. 

4.  (1884.)  Upon  the  facts  appearing  Jn 
the  record,  held  that  the  defendant  was  a 
furelgn  mutual  Insnrance  company,  and  as 
sjch  must  possess  the  capital,  and  make 
the  report  to  the  state  auditor  required  by 
the  statute,  and  receive  hi.s  certificate  of 
authority  before  transacting  business  In  the 
state.  State  v.  Northwestern  Matual  Live 
StocJe  Asa'n,  16  Neh.  649  (20  N.  W.  862). 

5.  (1887.)  That  portion  of  section  6, 
chapter  16,  Compiled  Statutes,  requiring  a 
company  or  association,  partnership,  firm,  or 
individual  to  be  possessed  of  a  capital  of 
$100,000,  refers  to  life  Insurance  companteB. 
In  re  Babcock,  21  Neb.  500  (32  N.  W.  641). 

6.  (1887.)  Under  section  6,  chapter  16, 
Compiled  Statutes,  requiring  Insurance  com- 
panies to  have  $100,000  invested  In  certain 
stocks,  bankable  notes  cannot  be  Included 
to  make  up  that  amount.  In  re  Babcock,  21 
Neb.  BOO  (82  N.  W.  641). 

Iiicense  fees  and  taxes. 

7.  (1888.)  The  gross  premiums  received 
by  every  insurance  company,  other  than  mu- 
tual companies  without  capital  stock  within 
this  state,  during  the  year  previous  to  the 
year  of  listing  in  the  county  where  the 
agent  conducts  the  business,  are  assessable 
and  taxable  as  personal  property  In  the 
hands  of  such  agent.  Phvnix  Ins.  Co.  v. 
City  of  Omaha,  23  Neb.  812  (36  N.  W.  632). 

8.  ( 1888. )  Insurance  companies  are  liable 
for  payment  of  license  tax  imposed  by  ordi- 
nance of  cities  and  villages.  City  of  Colum- 
bus V.  Hartford  Ins.  Co.,  25  Neb.  83  (41  N. 
W.  140). 

9.  (1891.)  Chapter  47,  laws  1889,  requir- 
ing foreign  Insurance  companies  to  pay  a 
percentage  of  their  gross  receipts  for  the 
support  of  fire  companies,  is  void  under 
section  7.  article  IX,  constitution.  State  v. 
Wfieeter.  33  Neb.  563  (50  N.  W.  770). 

10.  (1897.J  By  force  of  chapter  14, 
article  I,  Compiled  Statutes,  cities  of  the 
second  class  have,  Independently  of  the  act 
of  1896,  power  to  Impose  an  occupation  tax 


on  fire  insurance  companies  doing  business 
within  the  city  and  to  am)ly  the  proceeds  of 
that  tax  to  the  maintenance  of  volunteer 
fire  departments.  Oerman-American  Fire 
Ins.  Co.  17.  City  of  Minden,  51  Neb.  870  (71 
N.  W.  995). 

11.  (1897.)  Chapter  38,  Session  Laws, 
1895,  authorizing  the  imposition  of  a  license 
tax  on  insurance  companies  for  the  purpose 
of  maintaining  volunteer  fire  departments, 
cannot  tie  construed  as  in  any  way  extend- 
ing or  modifying  the  powers  of  cities  of  the 
second  class  In  that  particular,  because  to 
so  construe  It  would  render  the  act  in  con- 
flict with  section  11.  article  III  of  the  consti- 
tution. Oerman-American  Fire  Ins.  Co.  v. 
City  of  Minden,  51  Neb.  870  (71  N.  W.  995). 

12.  (1897.)  The  payment  of  an  occnpa^ 
tlon  tax  cannot  be  required  by  a  city  of  the 
second  class  from  an  insurance  company,  as 
a  condition  precedent  to  doing  business,  nor 
can  payment  of  the  tax  be  enforced  by  pun- 
ishing, criminally,  persons  who  do  business 
without  first  paying  the  tax.  Oerman-Amer- 
ican Fire  Ins.  Co.  v.  City  of  Minden,  51  Neb. 
870  (71  N.  W.  995). 

13.  (1903.)  Unearned  premiums  returned 
to  the  insured  on  the  cancelation  of  a  policy 
of  Insurance  do  not  cocutltute  any  part  of 
the  gross  receipts  of  the  company  by  which 
the  policy  was  issued,  and  need  not  be  in- 
cluded in  its  return  of  gross  receipts  under 
the  provisions  of  section  58  of  the  act.  State^ 
ex  rel.  Breckcnridge,  v.  Fleming,  70  Neb. 
629  (97  N.  W.  1063). 

14.  (1903.)  The  tax  Imposed  on  the 
gross  receipts  of  the  Insurance  companies 
named  In  sections  58  and  61  should  be  taxed 
In  lieu  of  all  other  taxra;  but  such  com* 
panles  should  be  taxed  on  any  real  estate  or 
other  taxable  property  owned  by  them,  the 
same  as  other  parties.  State,  ex  rel.  Brecken- 
ridge,  v.  Fleming,  70  Neb.  529  (97  N.  W. 
1063). 

15.  (1904.)  The  proTlslon  of  section  38. 
article  I.  chapter  77,  Compiled  Statutes  1901, 
exempting  Insurance  companies  from  all 
taxation  save  as  therein  expressed.  Is,  in  so 
far  as  it  purports  to  exempt  personal  prop- 
erty of  insurance  companies  from  taxation, 
a  violation  of  section  1.  article  IX  of  the  con> 
Btitution,  and  as  to  the  taxation  of  such 
property  is  of  no  force  and  effect  State  v. 
Insurance  Co.  of  North  America,  71  Neb. 
320        N.  W.  36). 

16.  (1904.)   The  fact  that  the  exaction 
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mar  not  be  demanded  In  adrance,  and  as  a 

condition  precedent  to  the  entrance  of  an 
Insurance  company  into  the  state  to  do  busi- 
ness, does  not  change  or  qualify  the  principle 
Justifying  the  levying  of  such  tax  as  one  of 
the  conditions  for  engaging  In  business  In 
the  state;  and  the  laying  of  such  burdens 
and  tho  imposition  of  such  tax  and  license 
fees  in  no  way  violates  the  provisions  of 
section  1,  article  IX  of  our  constitution. 
State  V.  Insurance  Co.  of  North  America,  71 
Neb.  320  (99  N.  W.  36). 

17.  (1904.)  That  part  of  the  revenue  act 
(Comp.  Stats.  1901,  ch.  77,  art  I,  sec  38) 
providing  "Insurance  companies  shall  be 
subject  to  no  other  tax,  fees,  or  licenses 
onder  the  laws  of  this  state,  except  taxes  on 
real  estate  and  the  fees  Imposed  by  section 
S2  of  an  act  regulating  insurance  com- 
panies, passed  February  26,  1873,"  being 
unconstitutional  because  attempting  to  ex- 
empt insurance  companies  from  the  pay- 
ment of  taxes  on  personal  property,  la  void 
and  of  no  effect  for  any  purpose,  and  cannot, 
therefore,  operate  as  a  repeal  by  Implica- 
tion of  the  provisions  of  section  33.  chapter 
43,  Compiled  Statutes,  or  any  portion  there- 
of. State  V.  Insurance  Co.  of  North  America, 
71  Neb.  335  (100  N.  W.  405). 

18.  (1904.)  The  supreme  court  does  not 
have  original  Jurisdiction  of  an  action  to 
cancel  levies  of  taxes  upon  insurance  com- 
panies by  a  city  In  which  such  companies 
are  doing  business.  Aachen  d  Munich  Fire 
Ins.  Co.  V,  City  of  Omaha,  72  Neb.  112  (100 
N.  W.  137). 

19.  (1904.)  For  the  purpose  of  taxation 
under  either  section  1  or  section  6,  article 
IX  of  tlie  constitution,  Insurance. companies 
not  organized  under  the  laws  of  this  state 
may  be  treated  as  a  single  class,  and  taxed 
at  a  rate  different  from  that  Imposed  upon 
inch  corporations  that  are  so  organized. 
Aachen  (E  Munich  Fire  Ins.  Co.  v.  City  of 
Omaha.  72  Neb.  518  (1£H  N.  W.  3). 

20.  (1904.)  Section  7,  article  IX  of  the 
constitution,  prohibits  the  legislature  from 
imposing  taxes  on  municipal  or- other  cor- 
porations, or  the  inhabitants  or  property 
thereof,  for  corporate  purposes.  Held.  That 
the  tax  sought  to  be  imposed  upon  the  ap- 
pellant fire  insurance  company  was  attempted 
to  be  Imposed  under  the  direct  authority 
of  the  legislature,  and  is  In  conflict  with 
the  provisions  of  said  section.  Aachen  A 
Mmich  Fire  Ina.  00.  v.  City  of  Omaha,  72 
Neb.  618  (101  N.  W.  8). 


21.  (1904.)  A  tax  upon  the  gross  amount 
(tf  premiums  received  by  a  foreign  fire  in- 
surance company  during  the  preceding  year 
within  the  county,  town,  city,  village  and 
school  district  where  the  agent  conducts  the 
business  is  not  a  tax  upon  property  required 

'  to  be  laid  under  the  first  clause  of  section  1, 
article  IX  of  the  constitution,  but  Is  a  tax 
upon  Insurance  Interests  or  business,  and  is 
authorized  by  lae  second  subdivision  of  said 
section.  Phanix  Ins.  Co,  v.  City  of  Omaha. 
23  Neb.  312,  distinguished.  Aachen  d  Munich 
Fire  Ins.  Co.  v.  City  of  Omaha,  72  Neb.  618 
(101  N.  W.  3). 

22.  (1906.)  By  the  provisions  of  section 
59,  chapter  77,  Complied  Statutes,  each  for- 
eign company  la  required  to  pay  into  the 
state  treasury  two  per  cent,  of  the  gros3 
amount  of  premiums  received  by  It  during 
the  preceding  calendar  year  tor  business 
done  in  this  state.  Royal  Highlaniers  v. 
State,  77  Neb.  18  (108  N.  W.  183). 

23.  (1906.)  The  tangible  property  of  mu- 
tual Insurance  companies,  whether  domestic 
or  foreign,  Is  to  be  taxed  the  same  as  the 
property  of  other  persona  and  corporations. 
Royal  Highlanders  v.  State,  77  Neb.  18  (108 
N.  W.  183). 

Fees  for  serricea  by  state  officers. 

24.  (1881.)   Fees  for  services  performed 

by  the  auditor  In  making  statements  for 
publication  of  life  insurance  companies,  and 
procuring  the  same  to  be  published,  and 
Issuing  duplicate  certificates,  for  both  fire 
and  life  insurance  companies,  are  payable  In 
advance,  state,  ex  rel.  Attorney  Oeneral,  v. 
Leidtke,  12  Neb.  171  (10  N.  W.  703). 

25.  (1898.)  Section  32,  chapter  43,  Com- 
piled Statutes,  was,  by  the  constitution  of 
1875,  modified  so  as  to  require  Insurance 
companies  to  pay  In  advance  into  the  state 
treasury  fees  for  services  performed  for 
them  by  the  auditor  of  state,  and  to  pro- 
hibit the  latter  from  receiving  such  fees. 
Moore  V.  State,  53  Neb.  831  (74  N.  W.  319); 
(1898)  State  v.  Moore,  56  Neb.  82  (76  N. 
W.  474). 

26.  (1899.)  The  insurance  company  ap- 
plied to  the  then  state  auditor  to  perform 
for  it  certain  services  In  the  issuance  of 
certificates  of  authority  to  transact  business 
in  the  state,  and  some  other  matters  of  the 
requirements  of  the  laws  In  regard  to  such 
companies,  and  paid  the  fees  to  the  auditor, 
and  did  not  pay  them,  and  has  not  paid 
them.  Into  the  state  treasury.  The  payment 
to  the  auditor  was  wholly  unauthorized,  and 
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did  not  bind  the  state,  nor  did  the  money 
thus  paid  Into  the  auditor's  hands  belong  to 
the  state.  State  v.  Home  In*.  Co.,  69  Neb. 
524  (81  N.  W.  443), 

27.  (1899.)  Where  services  of  the  state 
auditor  have  been  obtained  by  an  insurance 
company,  and  the  statutory  fees  therefor 
have  not  been  paid,  the  company  became 
liable  to  the  state  therefor,  and  such  liabil- 
ity can  be  enforced  by  suit.  State  v.  Home 
Ins.  Co..  59  Neb.  524  (81  N.  W.  443). 

28.  (1900.)  No  officer  possessed  power 
or  authority  to  so  act  as  to  ratify  for  the 
state  the  receiving  of  fees  from  insurance 
companies  by  the  adultor.  No  one  had  power 
to  effect  a  ratification  of  an  act  which  was, 
Impliedly  at  least,  prohibited  by  the  consti- 
tution. State  V.  Home  Int.  Co.,  69  Neb.  624 
(81  N.  W.  443). 

29.  (1899.)  In  a  suit  against  the  auditor 
and  the  sureties  on  his  official  bond,  the 
state  recovered  a  judgment  for  a  sum  which 
was  inclusive  of  the  fees  paid  to  blm  by 
Insurance  companies,  which  should  have 
been  paid  directly  to  the  state  treasurer  In- 
stead, the  subject  of  the  present  litigation. 
In  an  error  proceeding  to  the  supreme  court 
on  behalf  of  the  sureties  the  Judgment  was 
reversed,  and  It  was  decided  that  they  were 
not  liable;  that  the  reception  of  the  fees 
by  Moore  was  not  an  official  act,  and,  if  it 
be  conceded  (it  is  not  decided)  be  l^came 
a  bailee  or  trustee  of  the  money  for  the 
company,  the  suit  by  the  state  against  blm 
cannot  be  treated  as  an  election  to  consider 
him  as  the  debtor  and  to  seek  a  recovery 
against  blm  to  the  exclusion  of  any  remedy 
against  the  company,  the  one  primarily 
liable.  State  v.  Home  Ins.  Co.,  69  Neb.  624 
(81  N.  W.  443). 

30.  (1900.)  Section  24,  article  V,  consti- 
tution, providing  that  certain  fees  must  be 
paid  in  advance  into  the  state  treasury  so 
modified  section  32,  chapter  43,  Compiled 
Statutes  ((Sen.  Stats.  1873,  ch.  33,  sec.  32), 
in  relation  to  fees  to  be  paid  by  insurance 
companies  to  the  state  auditor  for  services 
to  be  performed  by  him  for  them,  as  to,  in 
effect,  prohibit  the  payment  of  the  fees  to 
blm  or  their  reception  by  him.  State  v.  Home 
In*.  CO.,  59  Neb.  624  (81  N.  W.  443). 

31.  (1900.)  An  Insurance  company  which 
has  obtained  the  services  of  the  auditor  In 
the  Issuance  of  certificates,  et  cwtera,  and 
has  reaped  the  benefit  thereof,  Is  estopped 
to  deny  Its  debt  to  the  state  for  fees  due 
therefor  on  the  ground  that  the  documents 
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were  void  because  the  fees  wem  not  paid  In 
advance.  State  v.  Home  Int.  Co.,  69  Neb.  624 
(81  N.  W.  443). 

Foreign  companies  and  agents. 

32.  (1889.)  Under  sections  20  and  23, 
chapter  43,  Compiled  Statutes  of  1887,  a  for- 
eign insurance  company,  to  be  authorized  to 
transact  business  in  this  state,  must  be 
possessed  of  at  least  |200,000  of  actual  paid- 
up  capital,  exclusive  of  any  assets  of  .such 
compfwy  as  shall  be  deposited  in  any  other 
state  or  territory  for  the  special  benefit  or 
security  of  the  insured  therein,  and  must 
deposit  in  some  one  of  the  United  States  or 
territories  not  less  than  $25,000  for  the  spe- 
cial benefit  of  persons  Insured  therein  in 
such  company.  State,  ex  rel.  Foreign  In*. 
Co.,  V.  Benton,  25  Neb.  834  (  41  N.  W.  793). 

33.  (1889.)  The  auditor  of  public  ac- 
counts is  clothed  with  authority  to  Issue 
certificates  to  foreign  insurance  companies 
to  transact  business  in  this  state,  and  it  Is 
his  duty  to  issue  certificates  to  none  but 
solvent  companies  which  have  compiled 
with  the  statute  of  this  state  in  all  respects, 
and  his  action  In  the  premises  will  not  be 
controlled  by  mandamus  unless  there  Is  a 
wilful  disregard  of  duty.  State,  ex  rel.  For- 
eign Inf.  Co.,  V.  Benton,  26  Neb.  834  (  41  N. 
W.  793). 

34.  (1900.)  A  foreign  insurance  com- 
pany which  has  done  business  in  this  state 
without  complying  with  the  conditions  pre- 
scribed by  our  statutes  cannot  rightfully 
claim  of  our  courts,  as  an  exercise  of  comity, 
the  enforcement  of  contracts  made  with  our 
citizens  insuring  property  in  this  state. 
Commonwealth  Mutual  Fire  Ins.  Co.  v.  Hay- 
den  Bros.,  60  Neb.  636  (83  N.  W.  922;  83 
Am.  St.  Rep.  545).  [Rehearing.  61  Neb. 
454  (85  N.  W.  443).] 

35.  (1904.)  The  business  of  Insurance  is 
not  commerce,  and  the  making  of  a  contract 
of  Insurance  Is  a  mere  Incident  of  commer- 
cial intercourse  In  which  there  Is  no  differ- 
ence whatever  between  insurance  against 
fire,  insurance  against  the  perils  of  the  sea, 
or  insurance  of  life.  State  v.  Ineuranee  Co. 
of  yorth  America,  71.  Neb.  348  (102  N.  W. 
1022). 

 Betaliatory  legislation. 

36.  (1904.)  The  fact  that  a  less  reserve 
fund  is  required  of  domestic  companies  or- 
ganized under  the  laws  of  this  state  than 
is  required  of  all  companies  doing  businsas 
in  the  state  of  Pennsylvania  under  its  laws. 
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does  not  militate  against  the  enforcement  of 
the  provisions  of  the  reciprocal  tax  law  on 
companies  organized  under  the  laws  of 
PeansylTanla,  and  doing  business  in  this 
state,  such  reciprocal  tax  law  iMing  other- 
wise applicable  and  enforceable.  State  v. 
Insurance  Co.  of  North  America,  71  Neb. 
335  (100  N.  W.  405). 

37.  (1904.)  The  provisions  of  section  33, 
chapter  13,  Compiled  Statutes,  for  a  reclp- 
Toci]  tajc  on  insurance  companies  organized 
under  the  laws  of  other  states,  whose  laws 
discTimlDate  against  insurance  companies 
organized  under  the  laws  of  the  state  of  Ne- 
braska, apply  and  become  operative  from 
the  time  of  the  enactment  of  such  laws  by 
Euch  otber  states  requiring  companies  of 
this  state  to  make  deposits,  or  pay  fines, 
taxes,  penalties  or  license  fees  not  required 
of  all  other  companies,  whether  any  com- 
pany of  this  stata  shall  have  established 
agencies  there  or  not.  State  v.  Insurance 
Co.  of  yorth  America,  71  Neb.  335  (100 
N.  W.  405). 

38.  (1904.)  A  foreign  insurance  com- 
pany doing  business  In  this  state  is  required 
to  pay  the  same  license  fees,  etc.,  required 
by  the  laws  of  the  foreign  state  of  compan- 
ies of  this  state  doing  business  therein, 
whenever  the  existing  or  future  law  of  such 
other  state  shall  require  companies  of  this 
state  to  pay  license  fees,  etc..  for  the  privi- 
lege of  doing  an  insurance  business  therein. 
State  V,  Insurance  Co.  of  North  America,  71 
Neb.  335  (100  N.  W.  405). 

39.  (1904.)  Section  33,  chapter  43,  Com- 
piled Statutes,  requiring  all  foreign  insur- 
ance companies  to  pay,  as  license  fee  or  tax 
for  doing  business  in  this  state,  an  amount 
^aal  to  such  tax  required  by  the  state  in 
wblch  such  corporation  Is  domiciled  as  Is 
required  by  such  companies  of  this  state  for 
doing  business  in  such  other  state,  is  a  valid 
exercise  of  legislative  power  and  not  repug- 
nant to  the  constitution.  State  v.  Insurance 
Co.  of  North  AmeHca,  71  Neb.  320  (99  N. 
W.  36). 

40.  (1904.)  The  fact  that  the  exactions 
provided  by  section  33,  chapter  43,  Compiled 
Statutes,  are  required  only  of  those  com- 
panies having  their  domicile  in  other  states, 
the  laws  of  which  discriminate  against  out- 
Bide  companies,  is  neither  arbitrary  nor  un- 
reasonable classification,  and  does  not  contra- 
vene the  second  clause  of  section  1,  article 
IX  of  the  constitution.  State  v.  Insurance 


Co.  of  North  America,  71  Neb.  820  (99  N. 

W.  36). 

41.  (1904.)  The  imposition  of  the  re<dp- 
rocal  tax  and  license  fees  provided  *by  said 
section  33,  chapter  43.  is  a  privilege  or  li- 
cense tax  imposed  as  one  of  the  conditions 
upon  which  a  company,  subject  to  such  tax 
or  imposition,  is  admitted  into  this  state,  to 
engage  In  business  herein.  State  v.  Insur- 
ance Co.  of  North  America,  71  Neb.  320  (99 
N.  W.  36). 

IZ.  INSUBANCZ:  COKPANIES. 
Fraternal  and  mutual  benefit  associations, 
see  post,  f 1 692-717. 

Right  of  mutual  company  to  cancel  policy, 
see  post,  { 143. 

Hntnal  eompaniea. 

42.  (1896.)  The  act  of  the  legislature  ap- 
proved March  30,  1891,  entitled  "An  act  to 

authorize  the  organization  of  mutual  Insur- 
ance companies"  (Laws  1891,  cb.  33),  con- 
tains but  a  single  subject  of  legislation, 
which  Is  fairly  expressed  In  the  title.  State, 
ex  rel.  Farmers  Mutual  Ins.  Co.,  v.  Moore, 
48  Neb.  870  (67  N.  W.  876). 

43.  (1896.)  The  act  of  the  legislature 
approved  March  30,  1891.  entitled  "An  act 
to  authorize  the  organization  of  mutual  in- 
surance companies"  (Session  Laws,  1891,  p. 
272,  ch.  33),  Is  not  inimical  to  said  clause 
of  section  11  of  article  III  of  the  constitu- 
tion, it  being  an  Independent  and  complete 
law  of  itself,  aqd  not  amendatory  of  a  prior 
statute.  State,  ex  rel.  Farmers  Mutual  Ins. 
Co.,  V.  Moore,  48  Neb.  870  (67  N.  W.  876). 

—  Amendmrat  of  constitution. 

44.  (1903.)  Mutual  insurance  companies 
are  self-governing  bodies,  and  courts  will 
interfere  in  case  of  amendments  to  their 
constitution  only  when  the  amendment  Is 
unfair,  operates  oppressively  or  to  the  dis- 
turbance of  vested  rights;  amendments 
which  do  not  thus  operate  are  not  unrea- 
sonable. Hall  V.  Western  Travelers  Accident 
Ass'n.  69  Neb.  601  (96  N.  W.  170;  111  Am. 
St.  Rep.  577). 

 Uembership  fees. 

45.  (1896.)  Where  the  rules  and  by-laws 
of  a 'mutual  Insurance  company  provide  for 
payment  In  money  of  a  membership  fee  or 
other  charge  at  the  time  the  insurance  Is 
written,  the  same  must  be  paid  in  advance 
In  cash,  and  not  by  acceptance  of  the  policy; 
holder's  note.  State,  ex  rel.  Farmers  Mutual 
Ins.  Co..  V.  Moore.  48  Neb.  870  (67  N.  W.  876). 
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46.  (1896.)  Th«  clause  of  section  8  of 
the  act  of  March  30.  1891,  which  declans 
that  each  policy  holder  shall,  "at  the  Ume 
of  effecting  the  Insurance,  pay  such  per- 
centage In  cash  and  such  other  charges  as 
may  be  reQulred  by  the  rules  and  by-laws  of 
the  company"  (Session  Laws,  1891,  p.  274, 
cb.  33,  sec.  8),  construed,  and  held  that  the 
word  "cash,"  In  the  connection  employed, 
means  current  money,  and  that  the  amount, 
as  well  as  whether  any  advance  payments 
shall  be  made  by  the  insured,  depends  alone 
upon  the  rules  and  by-laws  of  the  company. 
State,  ex  rel.  Farmers  Mutual  Jns.  Co.,  v. 
afoorc,  48  Neb.  870  (67  N.  W.  876). 

■  Liability  of  memben  of  insolvent 

company. 

47.  (1900.)  In  an  action  in  this  state  to 
enforce  the  judgment  of  a  sister  state 
against  an  ex-member  of  a  mutual  fire  insur- 
ance company,  he  may  allege  and  show  that 
the  court  had  no  Jurisdiction  to  render  such 
Judgment  against  him.  Commonwealth  Jfu- 
tual  Fire  Ing.  Co.  v.  ffayden  Brot.,  60  Neb. 
636  (83  N.  W.  922;  83  Am.  St  Rep.  545). 
[Rehearing.  61  Neb.  454.] 

48.  (1900.)  Full  faith  and  credit  will  be 
glTen  a  Judgment  of  a  sister  state  by  which 
an  assessment  has  been  made  against  mem- 
bers of  an  Insolvent  mutual  insurance  com- 
pany, although  such  members  were  residents 
of  this  state  and  not  served  with  summons 
or  other  Jurisdictional  process.  Common- 
wealth Mutual  Fire  Ins.  Co.  v.  Baj/den  Bro»., 
60  Neb.  636  (83  N.  W.  922;  2*8  Am.  St.  Rep. 
545).  [Rehearing.  61  Neb.  454  (85  N.  W. 
443).] 

49.  (1900.)  Membership  in  a  mutual  In- 
surance company  ceases  with  the  expiration 
of  the  member's  policy  and  payment  of  liabil- 
ities incurred  while  the  policy  was  In  force. 

Jurisdiction  of  such  a  company  does  not 
include  Jurisdiction  of  ex-members  who  are 
not  In  fact  indebted  on  account  of  the  poli- 
cies which  they  once  held.  Commonwealth 
Mutual  Fire  Ins.  Co.  v.  Hayden  Bros.,  60 
Neb.  636  (83  N.  W.  922;  83  Am.  St.  Rep. 
545).  [Rehearing.  61  Neb.  454  (85  N.  W. 
443).] 
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m.  INSTJItNCE  AGENTS.  . 
Authority  to  cancel  policy,  see  post,  8  145. 

Authority  to  waive  conditions  In  policy. 
Bee  post,  H  281-294. 

Knowledge  or  notice  to  agents  as  atfecttog 
right  to  avoid  or  forfeit  policy,  see  post, 
ii  300-309. 
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Service  of  notice 
agent,  see  post,  ^  406. 

Aathority  and  functions. 

50.  (1895.)  An  insurance  company  that 
holds  out  its  agent  as  having  authority  to 
write  a  policy  different  from  the  regular 
policy  issued  la  estopped  to  deny  such  au- 
thority. Pacific  Mutual  Ins.  Co.  v.  Frank, 
44  Neb.  320  (62  N.  W.  4E4). 

51.  (1903. )  Persons  dealing  with  an 
agent  of  an  Insurance  company  are  not 
bound  by  latent  restrictions  upon  his 
powers;  nor  can  restrictions  stated  in  the 
policy  subsequently  Issued  relate  back  to 
the  acts  of  the  agent  In  and  about  the  prep- 
aration of  the  application  for  insurance. 
Fidelity  Mutual  Fire  Ins.  Co.  v.  Lowe,  4 
Unof.  159  (93  N.  W.  749). 

52.  (1906.)  An  agent  cannot  ratify  his 
own  unauthorized  acts.  DrtscoH  v.  Modem 
Brotherhood  of  America,  77  Neb.  282  (109 
N.  W.  158). 

53.  (1907.)  Where,  in  a  written  appli- 
cation for  life  insurance,  the  applicant  agrees 
that  no  statements,  promises  or  Information 
made  or  given  by  the  person  soliciting  or 
tailing  such  application  shall  be  binding  on 
the  company,  unless  emtwdied  in  the  appli- 
cation and  presented  to  the  company  at  Its 
home  oflBce  as  a  part  thereof,  the  applicant 
cannot  show  that  such  application  was  con- 
ditioned upon  an  agreement  net  contained 
therein,  made  by  the  agent  soliciting  the  ap- 
plication, that  the  company  was  to  make  a 
real  estate  loan  for  the  amount  of  the  pol- 
icy. Albright  V.  State  Life  Ins.  Co.,  80  Neb 
64  (113  N.  W.  793). 

54.  (1907.)  A  local  agent  of  the  defend- 
ant insurance  company  procured  a  certificate 
of  authority  from  the  state  auditor  before 
the  policy  in  suit  was  issued,  and  was  hold- 
ing such  certificate  at  the  time  the  policy 
was  issued,  but  failed  to  procure  a  renewal 
certificate  of  authority  in  subsequent  years, 
but  continued  to  act  as  the  agent  of  the  de- 
fendant company,  and  the  company  recog- 
nized him  as  their  agent  and  accepted  all 
business  coming  through  bis  agency,  and 
never  canceled  his  contract  of  agency.  Beld. 
That  the  company  Is  bound  by  his  acts  and 
conduct  In  dealing  with  policy  holders.  Hunt 
V.  State  Ins.  Co..  80  Neb.  33  (118  N.  W.  807). 

Agency  for  Insurer  or  insured. 

Effect  of  insertion  by  agent  of  false  an- 
swers in  application,  see  post,  H  311-818. 
66.    (1899.)  Where  agents  of  different  In- 
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miDce  companies  ofBce  together,  and  are 
■eeostomed  each  to  take  applications  for  In- 
soranee  in  the  other's  company  aAd  divide 
llu  commteslona  tjierefor,  one  agent  in  tak- 
ing and  TTtting  an  application  in  the  oth- 
er's company  is  the  agent  of  the  company 
ind  not  of  the  Insured.  Former*  <f  Mer- 
chanttlns.  Co.  v.  Wiard,  59  Ntb.  451  (81  N. 
W.  312). 

56.  (1903.)  Where  the  agent  of  an  In- 
lurance  company  undertakes  to  act  for  and 
on  behalt  ol  the  assured,  as  to  such  acts,  he 
Is  to  be  regarded  as  the  agent  of  the  assured 
and  not  of  the  company.  Parker  v.  Knightt 
Tenptar's  A  Masons'  Life  Indemnity  Co.  70 
Neb.  268  (97  N.  W.  281). 

57.  (1903.)  The  holder  of  a  certificate  of 
insurance  In  a  mutual  Insurance  company 
nnder  the  act  ot  1891,  while  In  legal  theory 
he  Is  a  member  of  the  company,  does  not 
become  such  until  the  policy  is  issued;  but 
during  the  negotiations  for  insurance,  the 
agMt  of  a  mutual  company  stands  upon  the 
same  liasls  as  the  agent  of  a  stock  company, 
and  bis  acts  are  equally  binding  upon  his 
principal.  Fidelity  Mutual  Fire  iM.  Co.  v. 
Lowe,  4  Unof.  159  (93  N.  W.  749). 
LtaUIity  to  company  for  wrongful  acts. 

68.  (1897.)  An  agent  who,  upon  learn- 
lus  that  his  agency  is  soon  to  he  revoked, 
almses  his  trust  by  wrongfully  canceling  pol- 
icies Pf  his  principal  and  by  transferring 
the  risks  to  other  companies.  Is  liable  to  the 
company  which  Issued  the  policies  canceled 
fw  the  premiums  thereon.  Iforthem  Assur- 
nee  Co.  V.  Hamilton,  SO  Neb.  248  (69  N. 
W.  781). 

59.  (1903.)  It  Is  the  duty  of  an  agent  of 
limited  authority  to  adhere  faithfully  to  the 
Instmctlons  of  his  principal,  and  If  he  ex- 
ceetto,  Tiolatea  or  neglects  them,  and  loss  re- 
salts  to  his  principal  as  a  mutual  and 
ordlnaiT  consequence,  It  Is  tale  duty  to  make 
such  loss  good.  Northern  Assurance  Co.  tJ. 
BorgeU,  67  Neb.  282  (93  N.  W.  226). 

Bond  and  liability  theieon. 

60.  (1903.)  A  bond  for  the  faithful  per- 
formance by  the  principal  therein  as  an  in- 
surance agent  Is,  in  an  action  thereon  to 
recover  for  a  loss  sustained  by  reason  of 
soeh  a^t's  failure  to  cancel  a  policy  of  In- 
sarance.  Acid  to  be  a  contract  of  Indemnity. 
\orrtertt  Asturance  Co.  v.  Borgelt,  67  Neb. 
282  (93  N.  W.  226). 

61.  (1903.)  A  cause  of  action  accrues  In 
favor  ot  an  insurance  company  on  the  bond 
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of  its  agent,  who  has  failed  to  cancel  a  pol- 
icy, at  the  time  a  loss  is  sustained  by  rea- 
son of  payment  on  such  policy,  and  sucli 
right  of  action  is  not  barred  until  after  fivd 
years  therefrom.  Northern  Assurance  Co. 
V.  Boroett,  67  Neb.  282  (93  N.  W.  226). 

Compensatios. 

62.  (1886.)  Where  the  general  agent  oC 
a  life  insurance  company  employs  an  agent 
to  solicit  risks,  the  company  will  be  bouna 
by  the  contract  of  employment  unless  the 
person  employed  had  notice  of  private  re- 
strictions upon  the  authority  ot  such  agent. 
Equitable  Life  Assurance  Co.  v.  Brobst,  18 
Neb.  526  (26  N.  W.  204). 
'  63.  (1886.)  Where  a  general  agent  of  a 
life  insurance  company  employs  an  tgent  to 
solicit  risks,  and  In  an  action  by  such  solic- 
itor against  the  company  for  commiBsion& 
the  employment  Is  admitted,  but  it  is  claimed 
that  it  was  entered  into  by  the  general  agent 
in  his  own  name  and  for  his  own  benefit, 
such  question  Is  one  of  fact  for  the  Jury. 
Equitable  Life  Assurance  Co.  v.  Brobst,  18 
Neb.  526  (26  N.  W.  204). 

64.  (1898.)  The  contract  between  an  in- 
surance company  and  one  Stephens  provided 
for-  the  appointment  of  the  latter  as  the  In- 
surance company's  i^ent  for  an  Indefinite 
time;  that  his  compensation  for  services 
rendered  sb  agent  should  be  a  certain  per 
cent,  ot  the  premiums  collected  and  remitte'! 
on  risks  written  by  him.  Further,  the  con- 
tract recited:  "For  the  first  fifteen  months 
we  will  give  you  a  salary  of  |200  per  month, 
and  should  your  income  from  the  commis- 
sion part  of  your  contract  run  more  than 
your  salary,  you  shall  be  entitled  to  tlie  ben- 
efit ot  the  same.  In  consideration  ol  the 
contract  as  a  whole  you  agree  to  turn  into 
the  company  of  insurance  accepted  and  nald 
for  $200,000  the  first  fifteen  months."  Held, 
That  the  agent  was  entitled  to  a  salary  of 
$200  per  month  and  the  stated  per  cent,  of 
premiums  collected  for  the  first  fifteen 
months  he  served  the  company;  that  the 
salary  was  payable  monthly;  that  the  agent's 
writing  $200,000  Insurance  during  the  first 
fifteen  months  of  his  employment  was  not  a 
condition  precedent  to  his  right  of  $20)  per 
month  and  the  percentage  on  premiums  col- 
lected during  that  time.  Bankers  Life  Ins. 
Co.  V.  Stephens,  63  Neb.  660  (74  N.  W.  34). 

65.  (1907.)  A  solicitor  for  an  insurance 
company  was  to  receive  eighty  per  cent  of 
the  first  twelve  premiums  paid  by  the  pai^ 
ties  whom  she  might  procure  to  take  policies 
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In  the  company.  Held,  That  her  leaving 
the  service  of  the  company  before  all  the 
twelve  premiums  were  paid  did  not  affect 

her  right  to  the  commission  agreed  on.  Mar' 
tin  V.  Fraternal  Life  Aas'n,  80  Neb.  224  (114 
N.  W.  159). 

66.  (1907.)  Where  a  solicitor  for  an  In- 
surance company  was  to  receive  as  compen- 
sation a  percentage  of  premiums  on  Insur- 
ance procured  by  her,  the  fact  that  such 
solicitor  was  assisted  in  securing  applicants 
for  insurance  by  a  field  agent  of  the  com- 
pany is  not,  under  the  facts  disclosed,  a  de- 
fense to  her  claim  for  commissions.  Martin 
V.  Fraternal  Ufe  Ass'n,  80  Neb.  224  (114  N. 
W.  159). 

IV.  IKST7RABZ.E  INTEBESTS. 
What  conatltates  interest  in  property. 

67.  (1896.)  If,  by  a  loss,  the  holder  of 
an  interest  in  property  is  deprived  of  the 
poBSMsion,  enjoyment,  or  profit  thereof,  or 
a  security  or  Hen  resting  thereon,  or  other 
certain  benefits  growing  out  of  or  depending 
upon  such  property,  he  has  an  Insurable  In- 
terest therein.  Rochester  Loan  &  Banking 
Co.  V.  Liberty  Int.  Co.,  44  Neb.  537  (62  N. 
W.  877;  48  Am.  St  Rep.  746);  (19(»4)  Fofm- 
era  d  Merdkants  Im.  Co.  v.  Michel,  72  Neb. 
122  (100  N.  W.  180). 

68.  (1896.)  A  mortgagee  of  real  estate 
has  an  Insurable  Interest  therein,  which  he 
may  insure  on  his  own  account,  and  when 
he  does  so  he  insures  not  the  real  estate, 
but  his  interest  therein  arising  from  his  Ilen. 
Hanover  Fire  Int.  Co.  v.  Bohn,  48  Neb.  743 
(67  N.  W.  774;  58  Am.  St.  Rep.  719). 

69.  (1896.)  One  who  mortgages  his  real 
estate  to  secure  the  payment  of  a  debt  for 
which  he  Is  personally  responsible  and  eub- 
seQuently  conveys  the  title  of  such  real  es- 
tate to  another  subject  to  said  mortgage, 
has  an  Insurable  Interest  remaining  In  said 
real  estate.  Hanover  Fire  Ins,  Co.  v.  Bohn, 
48  Neb.  743  (67  N.  W.  774  ;  68  Am.  St  Rep. 
719). 

70.  (1896.)  One  who  has  no  title,  legal 
or  equitable.  In  property  and  no  present  pos- 
session or  right  of  possession  therein,  yet 
has  an  Insurable  interest  therein,  it  he  will 
derive  benefit  from  its  continued  existence 
or  suffer  loss  b"  Its  destruction.  Hanover 
Fire  Ins.  Co.  v.  Bohn,  48  Neb.  743  (67  N.  W. 
774;  58  Am.  St  Rep.  719) 

71.  (1898.)  One  may  have  an  insurable 
Interest  In  real  estate  though  It  has  been 
sold  at  judicial  sale,  while  such  sale  re- 


mains unconfirmed,  as  the  title  is  not  dl 
vested  until  the  confirmation  ot  soch  sale- 
8loi>odiskv  V.  Phenix  Ins.  Co.,  53  Neb.  81b 
(74  N.  W.  270). 

72.  (1906.)  A  party  to  whom  goods  an 
consigned  for  sale  on  commission,  and  who 
Is  required  to  account  to  the  owner  for  all 
goods  received,  has  an  insurable  Interest 
therein.  Citizens  Ins.  Co.  v.  HerpoUheimer, 
77  Neb.  232  (109  N.  W.  160). 

73.  (1906.)  Husband  and  wife  have  eacb 
and  both  a  pecuniary  and  Insurable  Inter^t 
in  all  articles  comprised  In  the  furniture  of 
their  household,  or  which  are  necessary  or 
convenient  and  actually  In  use  In  the  main- 
tenance of  their  domestic  relation,  regard- 
less of  whose  money  paid  for  them,  or  by 
what  means  or  from  what  sources  they  were 
obtained.  Lenagh  v.  Commercial  Union  As- 
surance Co.,  77  Neb.  649  (110  N.  W.  740). 

Assignment  of  policy  to  one  havlngr  no  in- 
surable interest 

74.  (1901.)  One  may  lawfully  insure  his 
own  life  and  afterwards  assign  the  policy 
to  another  having  no  insurable  Interest,  it 
done  in  good  faith  and  not  by  ot  cover 
for  a  wager  policy.  Chamberlain  v.  Butler, 
61  Neb.  730  (86  N.  W.  481;  87  Am.  St  Rep. 
478;  64  U  R.  A.  338). 

V.  THE  CONTRACT  IN  GENERAL. 

Cancelation  of  policy,  see  post,  §{  14S-169. 

Membership  In  fraternal  assoclatlms,  see 

post.  g§  718-738. 

What  law  governs. 

75.  (1900.)  A  policy  of  Insurance  that 
Is  not  effective  until  countersigned  by  the 
resident  agent  where  the  pro[>erty  Is  located. 
Is  a  contract  entered  Into  In  this  state  and 
Is  governed  by  the  laws  of  this  state.  Antes 
V.  State  Ins.  Co.,  61  Neb.  65  (84  N.  W.  412). 

Nature  of  contract  in  general. 

76.  (1885.)  A  contract  by  which  one  party 
for  a  consideration  promises  to  make  a  cer- 
tain payment  of  money  upon  the  destruction 
or  Injury  of  something  In  which  the  other 
party  has  an  Interest,  is  a  contract  of  insur- 
ance, whatever  may  be  the  terms  of  pay- 
ment of  the  consideration  by  the  assured,  or 
the  mode  of  estimating  or  securing  payment 
of  the  sum  to  be  paid  by  the  Insurer  in  the 
event  of  loss.  State  v.  Farmers  Benevolent 
Ass'n,  18  Neb.  276  (26  N.  W.  81). 

77.  (1890.)  The  business  of  an  insur- 
ance company  is  to  indemnify  those  of  ita 
patrons  who  have  paid  the  amount  de- 
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manded  for  the  risk  and  sustained  loss. 
Sprinfffleld  Ins.  Co.  v.  McLimans,  28  Neb. 
«46  (45  N.  W.  171). 

78.  (1893.)  A  contract  of  Are  Insurance 
It  one  of  Indemnity  in  case  of  loss  or  d&m- 
cee  by  fire.  Union  Ina.  Co.  v.  Sarwick,  36 
:;eb.  223  (54  N.  W.  61«). 

79.  (1895.)  The  real  contract  of  Insur- 
ance Is  made  before  the  policy  Is  written. 
German  Ins.  d  Baving  Institution  v.  EUne, 
44  Neb.  396  (62  N.  W.  867). 

Agreement  to  procure  Insurance. 

80.  (1874.)  An  Insurance  company  will 
not  be  compelled  to  Issue  a  policy  on  air  al- 
leged contract  of  Insurance,  unless  there  la 
conclusive  evidence  that  such  contract  was 
actually  made.  McCann  v.  ^'tna.  Ins.  Co.,  3 
Keb.  198. 

81.  (1897.)  A  mere  agreement  of  a  so- 
licUlns  agent  to  procure  to  be  Issued  a 
policy  of  insurance  does  not  create  a  pres- 
ent liability  against  the  Insurance  company, 
bis  principle.  Farmers  <t  Merchants  Ins. 
Co.  V.  araham,  50  iieb.  818  (70  N.  W.  386). 

Constltiition  and  by-lavs  a«  part  of  con- 
tract. 

82.  (1902.)  When  a  mutual  insurance 
company  Is  organized  under  the  provisions 
of  the  laws  of  this  state,  the  provisions  of 
the  statute  authorizing  its  organization,  the 
articles  of  Incorporation,  and  by-laws  of  the 
company,  the  application  for  membership 
and  the  certificate  of  membership  constitute 
the  contract  between  the  company  and  Its 
policy-holder.  Farmers  Mutual  7ns.  Co.  v. 
Kinnev,  64  Neb.  808  (90  N.  W.  926). 

S3.  (1902.)  When  a  member  of  a  mu- 
tual Insurance  company  agrees  in  his  appli- 
cation to  be  governed  by  the  by-laws  and 
rules  "now  in  force  or  hereafter  adopted  by 
said  company,"  he  will  be  bound  by  subse- 
quently enacted  by-laws  of  his  company  the 
same  as  he  is  by  those  in  force  at  the  time 
his  certificate  of  membership  is  issued;  pro- 
vided that  such  subroquent  by-laws  are  rea- 
sonable in  their  nature,  and  properly  adopted 
in  conformity  with  the  authority  conferred 
by  the  statute  upon  such  company.  Farm- 
ers Mutual  Ins.  Co.  v.  Kinney,  64  Neb.  808 
(90  N.  W.  926). 
Application  and  acceptance. 

84.  (1908.)  Where  a  written  application 
for  Insurance  is  made  upon  a  blank  form 
which  proTides  that  no  liability  will  attach 
until  the  application  la  accepted  and  ap- 
prored  at  the  home  office  of  the  compauy. 


and  the  application,  together  with  the  pre- 
mium, is  delivered  to  a  soliciting  agent  of 
the  company  who  has  no  authority  to  make 
a  contract  on  behalf  of  the  company,  and  a 
loss  occurs  before  the  application  has  been 
received  at  the  home  office  or  by  the  gen- 
era) agents  of  the  company,  and  the  general 
agents,  having  knowledge  of  the  loss,  refuse 
for  that  reason  alone  to  issue  a  policy,  held, 
that  no  contract  of  insurance  was  created 
and  the  Insurance  company  was  not  liable 
for  the  loss.  Lowe  v.  8t.  Paul  cE  Marine  Ins. 
Co.,  80  Neb.  499  (114  N.  W.  586). 

Delivery. 

85.  (1889.)  Where  an  Insurance  policy 
is  delivered  to  the  assured  but  is  returned 
to  the  agent  to  be  kept  In  the  sate  of  such 
agent,  with  other  papers  belonging  to  the 
assured,  the  delivery  of  the  policy  will  be 
complete,  notwithstanding  it  remains  In  such 
safe  until  after  loss.  Phcenix  Ins.  Co.  v. 
Meier,  28  Neb.  124  (44  N.  W.  97). 

Form  and  requisites. 

86.  (1902.)  Where  a  written  application 
for  insurance  is  made  upon  a  blank  form 
which  provides  that  no  liability  shall  attach 

until  the  application  has  been  approved  by 
the  home  office,  and  the  application,  together 
with  the  premium,  is  delivered  to  the  agent 
of  the  company,  and,  before  the  application 
has  been  approved  by  the  home  office,  the 
property  insured  la  destroyed  by  the  hazard 
Insured  against,  held  that  the  Insurance 
company  is  not  liable  for  loss  occurring  be- 
fore such  approval.  8t.  Paul  Fire  »£  Marine. 
Ina.  Co.  V.  Eettey,  2  Unof.  720  (89  N.  W. 
997). 

87.  (1903.)  A  fldenty  bond  for  the  In- 
demnity of  an  employer  against  the  dis- 
honesty of  an  employee,  issued  on  the 
application  of  the  latter  who  pays  the  pre- 
mium and  by  him  delivered  to  the  former, 
which  contains  on  Its  face,  in  addition  to 
the  contract  of  Indemnity,  an  undertaking 
of  the  employee  to  the  obligor,  and  a  pro- 
vision that  It  shall  not  be  binding  on  the 
obligor  unless  signed  by  the  employee,  is 
not  binding  on  the  -obligor  unless  thus 
signed,  in  the  absence  of  a  showing  that 
the  signature  of  the  employee  had  been 
waived  by  the  obligor.  United  States  Fidel- 
ity d  Ouaranty  Co.  v.  Ridglcy,  70  Neb.  022 
(97  N.  W.  836). 

88.  (1906.)  When  there  Is  no  fraud,  ac- 
cident or  mistake  as  to  the  description  or 
ownership  of  proper^,  or  articles  intended 
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to  be  covered  by  a  fire  insurance  policy,  and 
the  penon  intended  to  be  Insured  and  who 
pays  the  premium  Is  in  tact  the  owner  of 
the  same,  or  has  an  insurable  interest 
therein,  it  la  immaterial  by  what  name  he 
Is  designated  in  the  policy.  Lenagh  v.  Com- 
mercial Union  Assurance  Co..  77  Neb.  649 
(110  N.  W.  740). 

Consideration. 

89.  (1899.)    A  premium  note  executed  by 

the  Insured  is  a  sufficient  consideration  for 
the  policy.  Farmer*  tf  Merchants  Ins.  Go.  v. 
Wiard,  59  Neb.  451  (81  N.  W.  312). 

Fayment  of  premium  aa  condltloii. 

90.  (1901.)  A  policy  of  Insurance  that 
provided  that  It  should  not  be  binding  on 
the  insurer  until  the  actual  payment  of  the 
premium,  and  made  payable,  in  certain  in- 
terests to  a  mortgagee,  is  binding  on  the  in- 
surer as  to  such  mortgagee,  notwithstand- 
ing the  non-payment  of  the  premium.  State 
Ina.  Co.  of  Dea  Moines  v.  Hale,  1  Unof.  191 
(95  N.  W.  473). 

91.  (1901.)  Stipulations  in  a  policy  of 
fire  Insurance  that  the  policy  should  not  be- 
come binding  upon  the  company  until  the 
premium  was  actually  paid,  nor  unless  the 
premium  was  paid  tietore  the  loss  occurs, 
are  reasonable  and  enforceable.  Oerman 
Ins.  CO.  V.  Shader,  1  Unof.  704  (96  N.  W. 
604). 

92.  (1901.)  A  provision  in  a  life  Insur- 
ance policy  as  follows,  "This  policy  shall  not 
take  effect  until  the  first  premium  thereon 
shall  have  been  paid  to  the  company,  or  to 
some  person  authorized  by  the  company  to 
receive  it,  in  accordance  with  the  premium 
receipt  accompanying  the  same,  and  while 
the  insured  Is  in  good  health  as  evidenced 
by  the  health  certificates  properly  executed 
and  furnished  to  the  company."  Is  a  condi- 
tion precedent,  and  before  recovery  can  be 
had,  insured  must  show  compliance  there- 
with or  a  waiver  by  the  insurer.  Anders  v. 
Life  Ins.  CleaHng  Co.,  62  Neb.  585  (87  N. 
W.  331). 

93.  (1897.)  The  parties  to  a  contract  of 
insurance  may  stipulate  that  such  contract 
will  not  become  operative  as  an  Indemnity 
until  payment  In  full  by  the  insured  of  all 
charges  and  assessments  required  by  the 
constitution,  rules,  and  regulations  of  the 
Insurer.  Modem  Woodmen  Accident  Aaa'n 
V.  Kline,  60  Neb.  345  (69  N.  W.  948). 
Waiver  of  defects  or  objections. 

94.  (1903.)  Tbe  fact  that  the  obligor  in 
a  fidelity  bond  retained  the  premium  paid 


by  the  employee  does  not,  under  the  circum- 
Btancea  shown  in  this  case,  constitute  a 
waiver  of  the  signature  of  the  employee  to 
the  bond.  United  States  Ptdelitt/  Guar- 
anty Co.  V.  Ridgley,  70  Neb.  622  (97  N.  W. 
836). 

95.  (1903.)  The  signing  of  the  fidelity 
bond  by  the  obligor  and  its  delivery  to  the 
employee  does  not  constitute  the  employee 
the  agent  of  the  obligor,  with  authority  to 
bind  the  latter  by  a  waiver  of  signature  of 
the  employer.  Insurance  contracts  and  con- 
tracts of  this  character  distinguished- 
United  States  Fidelity  «fe  Guaranty  Co.  v. 
Ridgley.  70  Neb.  622  (97  N.  W.  836). 

96.  (1905.)  Where  the  company  issuing 
the  policy  on  a  pe'reon  under  the  insurable 
age  received  and  retained  the  second  pre- 
mium from  the  Insured  after  he  had  arrived 
at  tbe  required  age,  without  requiring  the 
medical  examination  as  stated  in  the  mem- 
orandum and  provided  for  by  Its  articles  of 
incorporation.  In  tbe  absence  of  fraud,  the 
medical  examination  was  waived.  Security 
Mutual  7n«.  Co.  v.  MUter,  75  Neb.  257  (106 
N.  W.  229). 

Mergrer. 

97.  (1889.)  Where  an  insurance  arcnt 
contracts  to  insure  certain  property  for  a 
year  In  defendant  company,  which  he  repre- 
sented, and  afterwards  states  that  the  pol- 
icy Is  executed  and  in  his  possession  tjut 
falls  to  deliver  it;  and  after  the  property  Is 
destroyed  within  the  year,  claims  that  It 
was  Insured,  not  In  the  company  contracted 
with,  but  in  another  for  which  he  is  also 
agent;  but  subsequently  delivers  a  policy  of 
the  original  company,  made  to  expire  before 
the  destruction  of  the  property,  such  policy 
Is  void,  the  parol  contract  to  Insure  Is  not 
merged  therein,  and  the  trM  court  may  ig- 
nore the  question  of  merger  In  Its  instruc- 
tions. Jfebrofka  rf  Iowa  Ina.  Co.  v.  Seivers. 
27  Neb.  541  (43  N.  W.  351). 

98.  (1894.)  In  the  absence  of  fraud  or 
mistake  all  previous  verbal  understandings 
are  merged  In  the  written  contract  of  Insur- 
ance, which  Is  conclusively  presumed  to  con- 
tain the  entire  engagements  of  the  parties 
with  all  the  conditions  of  their  fulflilment 
McLaughlin  v.  Equitable  Life  Assurance  So- 
ciety. 38  Neb.  725  (57  N.  W.  557). 

Termination  of  contract. 

99.  (1904.)  A  bond  of  Indemnity,  not 
stipulating  how  long  It  shall  remain  in  force, 
but  covenanting  that  so  long  as  it  shall  so 
remain  tbe  obligor  shall  be  paid  an  annual 
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premium  Id  advance,  does  not  require  the 
payment  of  the  premium  so  as  to  continue 
the  obligation,  but  leares  tlie  obligee  at  lib- 
erty to  decline  to  make  payment  and  thus 
put  a  period  to  the  contract  so  far  as  the 
rights  of  third  persons  are  not  affected.  Fi- 
delity d  Deposit  Co.  V.  Libbjf,  72  Neb.  860 
(101  N.  W.  994). 

Partial  Invalidity. 

100.  (1891.)  Where  In  a  policy  of  Insur- 
ance a  separate  valuation  has  been  put  upon 
the  different  subjects  of  insurance,  as  "|300 
on  the  dwelling-house,  |175  on  household 
furniture,  975  on  barn,  |500  on  horses, 
mules,  and  colts  while  in  bam  or  on  farm," 
etc.,  the  contr&ct  is  severable  and  not  entire 
and  indivisible.  Phenix  In».  Co.  v.  Ortmes, 
33  Neb.  340  (50  N.  W.  168). 

101.  (1898.)  A  fire  Insurance  policy  which 
classifies  the  property  insured  and  limits 
the  amount  of  insurance  on  each  class  is 
divisible,  and  may  be  valid  as  to  one  class 
and  void  aa  to  another.  Johansen  v.  Home 
Fire  Co.,  54  Neb.  548  (74  N.  W.  866). 

Conclusiveneas  and  effect  of  recitals. 

102.  (1897.)  An  insurance  policy  may  be 
impeached  by  either  party  for  fraud  or  mis- 
take. SJobodfoJcy  V.  Phenix  Ina.  Co.,  52  Neb. 
395  (72  N.  W.  483). 

103.  (1900.)  Recitals  which  are  not  con- 
tra-'tv'  elements  of  a  policy  of  insurance 
are  not  conclusive  on  the  parties  thereto. 
Commonwealth  Mutual  Fire  Ins.  Co.  v.  Hay- 
den  Bto».,  60  Neb.  636  (S3  N.  W.  922;  83 
Am.  St.  Rep.  545).  [Rehearing.  61  Neb. 
454  (84  N.  W.  443).] 

Seformation. 

104.  (190O.)  A  contract  of  insurance 
which  does  not  express  the  real  intention  of 
the  parties  thereto,  may  be  reformed.  CooH 
V.  WeKtchester  Fire  Jn*.  Co.,  60  Neb.  127  (82 
N.  W.  315). 

105.  (1903.)  A  bill  in  equity,  seeking 
reformation  of  an  insurance  policy,  alleged 
that  by  mistake  of  fact  and  by  error  the 
policy  was  issued  in  the  name  of  the  "estate 
of  W.  C.  H."  It  appeared  that  both  parties 
knew  the  status  of  the  title,  but  through  a 
mistake  as  to  the  legal  Import  of  the  lan- 
guage used,  the  policy  was  made  to  run  In 
the  name  of  one  not  the  owner.  Held,  That 
the  evidence  was  sufficient  to  sustain  a  de- 
cree of  reftirmatlon.  Lanaing  v.  Commer- 
rial  Union  Atturanoe  Co.,  4  Unof.  140  (93 
N.  W.  756). 

t06.    (1906.)    Evidence  In  an  action  to 


reform  an  insurance  policy  In  accordance 
with  the  alleged  contract  vltb  the  agent, 
whereby  the  insurer  waives  the  provision  of 
forfeiture  in  case  there  is  other  Insurance 
on  the  property,  showing  that  the  insured 
thought  the  policy  aa  delivered  contained 
such  waiver,  sustains  a  verdict  for  plaintiff. 
Orand  View  Building  An'n  v.  Northern  As- 
surance Co.,  73  Neb.  149  (102  N.  W.  246). 

Construction  In  general. 

107.  (1890.)  The  policy  Is  to  be  so  con- 
strued, if  possible,  aa  to  carry  its  provisions 
into  effect  Springfield  Farmers  d  Merchants 
Ins.  Co.  V.  McLimans,  28  Neb.  846  (45  N..W. 
171);  (1893)  Union  Ins.  Co.  v.  Barwick,  36 
Neb.  223  (54  N.  W.  519);  (1896)  Ketten- 
bach  V.  Omaha  Life  Ass'n,  49  Neb.  842  (69 
N.  W.  135). 

108.  (1891.)  An  Insurance  company,  like 
any  other  buslnoBs  agency,  must  act  in  good 
faith  with  those  who  enter  into  contracts 

with  it,  and  it  is  not  the  business  of  courts 
to  search  for  pretexts  to  relieve  it  froni  the 
obligations  It  has  assumed.  Dwelling-House 
Ins.  Co.  V.  Weikel,  33  Neb.  668  (50  N.  W. 
949). 

109.  (1892.)  A  contract  of  insurance, 
where  the  Insurer  has  receive  1  and  retains 
the  consideration,  is  to  be  sustained,  if  pos- 
sible, and  should  not  be  defeated  upon  any 
ground  which  does  not  materially  increase 
the  risk.  Billings  v.  Oerman  Ins.  Co.,  34 
Neb.  502  (52  N.  W.  397). 

110.  (1900.)  Courts  will  construe  poli- 
cies of  Insurance  more  strongly  against  the 
party  by  whom  the  contract  has  been  drafted, 
and  who  has  had  the  time  and  opportunity 
to  select,  with  care  and  Ingenuity,  and  with 
a  view  to  its  own  Interests,  the  language  in 
which  the  contract  is  couched.  Connecticut 
Fire  Ins.  Co.  v.  Jeary,  60  Neb.  338  (88  N. 
W.  78;  61  L.  R.  A.  698). 

111.  (1901.)  Forfeitures  are  not  favored, 
and  in  contracts  of  insurance  a  construction 
resulting  In  a  loss  of  the  Indemnity  for 
which  the  Insured  has  contracted  will  not 
be  adopted  except  to  give  effect  to  the  ob- 
vious intention  of  the  parties.  Woodmen 
Accident  Ass'n  v.  Pratt,  62  Neb.  673  (87  N. 
W.  546;  89  Am.  St.  Rep.  777;  55  L.  R.  A. 
291). 

112.  (1905.)  Conditions  in  a  policy  of 
insurance  limiting  or  avoiding  liability  are 
strictly  construed  against  the  Insurer  and 
liberally  in  favor  of  the  assured.  Boehner 
V.  Orand  Lodge,  Order  of  Sons  of  Herman, 
74  Neb.  399  (104  N.  W.  871). 
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118.  (1906.)  An  ambiguous  policjr  of  ac- 
cident Insurance  as  to  total  loss  or  the  exact 
loss  Intended  to  be  protested  should  be  con- 
strued most  favorable  to  the  insured.  Beher 
V.  Brotherhood  of  Railroad  Trainmen,  76 
Neb.  183  (106  N.  W.  168). 

114.  (1906.)  Questions  In  an  application 
for  Insurance  which,  with  the  assured's  an* 
swers  thereto,  are  made  a  part  of  the  con- 
tract of  Insurance  are  to  be  construed  most 
strongly  against  the  Insurer.  Afodern  Wood- 
man of  America  v.  Wilton,  76  Neb.  344  (107 
N.  W.  568). 

115.  (1907.)  In  case  of  conflict  between 
the  provisions  Of  a  life  Insurance  policy  and 
the  statements  contained  in  the  appUcatltm 
for  Insurance,  the  provisions  ot  the  policy 
will  control.  Harr  v.  Eighkma  Noblet,  78 
Neb.  175  (110  N.  W.  718). 

VI.  PBEHinMS,  SUES  AND  ASSE8S- 
MENTa 

Dues  and  assessments  in  fraternal  so- 
deUes.  see  post.  Si  739-748. 

Forfeiture  of  policy  for  non-payment  oC 
premium,  see  post.  If  253-267. 

ProTisions  requiring  payment  in  advance, 
see  ante,  H  90-93. 

Payment  and  evldenee  thereof. 

116.  (1889.)  An  agreement  by  a  duly  au- 
thorized insurance  agent,  to  deduct  the  pre- 
mium of  a  newly  issued  policy  out  of  money 

then  in  his  possession  belonging  to  the  ln< 
Bured,  and  apply  it  to  the  payment  of  such 
premium,  is  a  receipt  of  the  latten  and  binds 
the  company.  Phcenix  In».  C6.  «.  ifeier,  28 
Neb.  124  (44  N.  W.  97). 

117.  (1889.)  When  an  insurance  agent, 
who  has  authority  to  Issue  policies  ot  Insur- 
ance, Issues  and  delivers  a  policy  upon  a 
building  therein  described  and  agrees  with 
the  assured  to  deduct  the  premium  out  of 
money  then  in  his  possession  belongtng  to 
the  assured  and  apply  It  on  the  payment  of 
the  premium,  such  an  agreement  Is  a  receipt 
of  the  premium,  and  the  company  Issuing 
the  policy  will  be  bound  thereby.  PhcEiiix 
Ins.  Co.  V.  Meier,  28  Neb.  124  (44  N.  W.  97). 

118.  (1898.)  When  an  insurance  company 
invites  its  patrons  to  use  the  mails  In  trans- 
mitting premiums  and  gives  express  direc- 
tions In  relation  thereto.  It  will  warrant  an 
inference  that  the  company  Intended  to  ac- 
cept as  payment  funds  sent  to  it  by  mail  in 
time  to  reach  Its  office  In  due  course,  on  or 
before  the  day  such  premium  would  foil  due. 


Hartford  Life  A  Annuity  Znt.  Oo,  v.  East- 
man, 54  Neb.  90  (74  N.  W.  394). 

119.  (1898.)  A  provision  In  a  policy  of 
life  insurance  requiring  payment  of  assess- 
ments In  cash  at  its  office  in  a  distant  state 
Is  waived  by  habitually  accepting  good 
checks  In  lieu  of  cash.  Hartford  Life  d  An- 
nuity Ins.  Oo,  V.  Eaatmant  54  Neb.  90  (74 
N.  W.  394). 

120.  (1902.)  Delivery  of  an  insurance 
policy  to  the  Insured  by  the  insurer  Is  prima 
facie  evidence  of  the  payment  of'  the  cash 
consideration  recited  In  the  instrument. 
Union  Life  In*.  Co.  v.  Parker,  66  Neb.  395 
(92  N.  W.  604;  103  Am.  St  Rep.  714;  62  L. 
R.  A.  390). 

Iiiability  on  premium  note. 

121.  (1887.)  A  promissory  note  given  for 
the  premium  on  an  Insurance  policy  Issued 
by  an  Insurance  company  which  had  not 
complied  with  the  laws  of  the  state  is  void 
as  between  the  parties  to  the  contract,  and 
cannot  be  enforced.  Barbor  v.  Boehm.  21 
Neb.  460  (32  N.  W.  221). 

122.  (1892.)  Where  premium  notes  have 
been  given  to  a  mutual  Insurance  company,, 
assessments  to  be  made  thereon  from  time 
to  time  as  losses  occur.  In  case  an  assess- 
ment is  not  paid  In  thirty  days  after  per- 
sonal demand  therefor,  or  by  letter,  the 
company  may  recover  for  the  whole  amount 
of  the  deposit  note  with  costs,  and  execu- 
tions will  thereafter  be  Issued  on  such  judg- 
ment as  assessments  for  losses  may  require. 
Farmers  Union  Int.  Co.  v.  Wilder,  35  Neb. 
572  (63  N.  W.  687). 

128.  (1895.)  A  Are  insurance  policy  for 
the  term  of  five  years  at  a  gross  premium 
for  the  entire  time,  the  Insured  giving  his 
note  for  such  premium,  due  in  one  year  from 
date,  contained  a  stipulation  to  the  effect 
that  the  failure  by  the  insured  to  pay  the 
premium  note  when  due  suspended  the  pol- 
icy during  such  default,  but  that  a  subse- 
quent payment  of  the  premium  in  full 
revived  the  policy  for  the  remainder  of  the 
term.  The  defendant  made  default  In  the 
payment  of  such  note,  and  In  an  action 
thereon  It  was  held  that  the  company  was 
entitled  to  recover  the  full  amount  of  the 
note.  Phimix  Int.  Co.  v.  RoJUnt,  44  Neb. 
745  (63  N.  W.  46). 

124.  (1896.)  A  promissory* note  given  in 
payment  of  a  premium  of  Insurance  Is  not 
without  a  real  consideration  by  reason  of  a 
clause  in  both  the  note  and  policy  which 
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piOTldes  tor  a  Buapension  of  the  policy 
daring  the  time,  after  maturity,  the  note 
shall  remain  unpaid,  and  a  recovery  may  be 
had  thereon  (or  the  full  amount  of  the  note, 
or  any  unpaid  balance  thereof.  McEvoy  v. 
Jiebnuka  <6  Iov>a  Ins.  Co.,  46  Neb.  782  (65 
N.  W.  888). 

125.  (1902.)  Vlolatlbn  of  the  statute  pro- 
hibiting employment  of  aoUcitora  by  a  mu- 
tual hall  Insurance  company  la  for  the  atate 
to  complain  of,  and  to  not  available  to  a 
member  as  a  defense  to  an  action  upon  his 
premium  note.  Randall  v.  Phelpa  County 
Xctual  Hail  In*.  Aaz'n.  2  Unof.  630  (8ft  N. 
W.  898). 

126.  (1902.)  A  member  of  a  mutual  In- 
surance company  who  has  given  a  premium 

note  thereto  cannot  defend  an  action  upon 
such  note  on  the  ground  that  he  was  not  re- 
quired to  furnish  a  surety' upon  the  note  as 
provided  by  the  rules  of  the  company.  Bow- 
doll  V.  PheXp*  county  Mutual  Eail  Int. 
Att-n,  2  Unof.  5S0  (89  N.  W.  398). 

127.  (1903.)  A  life  Insurance  policy,  by 
the  terms  of  which  the  assured  was  required 
to  pay  a  specified  amount  on  the  flrat  of 
each  month,  provided,  that  if  any  such  pay- 
ment was  not  received  at  the  Chicago  oflBce 
of  the  insurer,  before  12  o'clock,  noon,  of 
the  day  it  was  due,  the  risk  should  be  sus- 
pended, and  such  suspension  should  con- 
tbiue  until  the  receipt  of  the  payment  at 
the  Chicago  office  within  thirty  days  of  the 
date  It  was  due;  If  not  received  within  that 
time,  or  If  the  Insured  should  die  during 
such  suspension,  the  contract  of  insurance 
should  *P»o  facto  terminate,  although  the 
amount  of  the  payment  had  been  forwarded 
during  the  life  of  the  assured.  The  Insurer 
arranged  with  a  bank  at  L..  the  residence  of 
the  assured,  to  receive  such  payments  until 
the  date  they  became  due,  and  notified  the 
assured  of  the  authority  of  the  bank  to  thus 
receive  such  payment.  Held.  That  such  aiv 
rangement  operated  as  e  waiver  of  the  place 
of  payment,  and,  that  payments  made  to  the 
bank,  on  or  before  the  date  they  became 
due.  wouM  prevent  a  suspension  of  the  risk, 
regardless  of  the  date  upon  which  such  pay- 
ments were  received  at  the  home  oiBce,  but 
paynent  to  the  bank,  in  order  to  prevent  a 
suspension,  was  required  to  be  made  on  or 
befoT«  the  date  It  fell  due.  and  if  made  after 
that  date,  the  risk  would  stand  suspended 
until  payment  was  received  at  the  home  of- 
fice within  thirty  days  of  the  date  it  be- 
came due,  and  during  the  lifetime  of  the 


assured;  if  not  thus  received,  the  insuranca 
ijMO  /(Mrfo  terminated.  Parker  v.  Knights 
Templar*a  A  Maaona'  Life  Indemnity  Co.,  70 
Neh.  268  (97  N.  W.  281). 

Liahillty  to  aaseasments. 

128.  (1894.)  In  an  action  by  a  mutual 
Insurance  company  to  recover  assessments,  a 
member  cannot  maintain  as  a  defense  the 
refusal  of  the  auditor  of  state  to  issue  the 
company  a  certificate  of  authority  to  con- 
tinue business.  Burmood  v.  Farmers  Union 
Ins.  CO.,  42  Neb.  698  (  60  N.  W.  905). 

129.  (1894.)  When  a  member  of  a  mu- 
tual insurance  company  surrenders  his  In- 
surance contract  and  pays  the  cancelation 
fee.  but  neglects  to  pay  an  assessment  due 
from  him.  he  is  not  released  from  his  con- 
tract, but  his  memt>ership  remains  In  force. 
Burmood  v.  Farmers  Union  Ins.  Co.,  42  Neb. 
698  (60  N.  W.  906). 

130.  (1894.)  It  is  no  defense' lo  an  action 
by  a  mutual  insurance  company  for  assess- 
ments against  a  member,  that  the  directors 
of  the  company  had  made  a  contract  with 
another  Insurance  company  whereby  It  was 
agreed  that  the  mutual  company  should  use 
its  Infiuence  with  Its  members  to  Induce 
them  to  Insure  their  property  In  anothen  in- 
surance company,  and  agreed  to  surrender 
to  its  members,  who  should  do  so,  their  in- 
surance and  membership  contract.  Surmood 
V.  Farmers  Union  Ins.  Co.,  42  Neb.  698  (60 
N.  W.  905). 

131.  (1901.)  That  portion  of  a  contract 
of  Insurance  between  a  company  organized 
under  the  provisions  of  chapter  46,  Session 
Laws  1899,  and  one  of  its  members,  which 
seeks  to  limit  the  liability  of  a  member  as 
to  the  numbert  or  amount  of  assessments,  is 
contrary  to  law  and  cannot  be  sustained. 
Morgan  v.  Hog  Raisers  Mutual  Ins,  Co.,  62 
Neh.  446  (87  N.  W.  145). 

132.  (1901.)  The  liability  of  a  member 
of  a  mutual  Insurance  company  organized 

under  chapter  46,  laws  1899,  to  pay  his  pro- 
portionate share  of  all  assessments  required 
to  satisfy  the  Indebtedness  of  the  company, 
Is  a  continuing  one  so  long  as  he  ramalns  a 
member  of  the  company.  Morgan  v.  Hog 
Raisers  Mutual  Ins.  Co.,  62  Neb.  446  (87  N. 
W.  146). 

133.  (1901.)  A  mutual  Insurance  com- 
pany organized  under  chapter  46,  Session 
Laws  1899,  cannot  by  contract  limit  the 
number  or  amount  of  assessments  for  which 
Its  members  are  liable.  Morgan  v.  Hog  Rats- 
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ers  Mutual  Ins.  Co..  62  Neb.  446  (87  N.  W. 
145). 

134.  (1902.)  Where  the  secretary  of  a 
mutual  fire  insurance  company  Is  authorized 
to  make  aE3essmeDts  for  the  payment  of 
losses  sustained,  the  fact  that  he  calls  to 
his  counsel  the  hoard  of  ^llrectors  and  acts 
on  their  advice,  will  not  invalidate  an  as- 
sessment. PheJp$  County  Farmerg  Mutual 
Ins.  Co.  V.  Johnston,  66  Neb.  590  (92  N.  W. 
576). 

135.  (1902.)  Where  the  by-laws  of  a  mu- 
tual fire  Imunuice  company  provide  for  the 
payment  of  assessments  by  the  members  not 
less  than  twenty  noor  more  than  forty  days 
after  the  receipt  of  notice,  and  a  notice  Is 
received  containing  the  amount  of  the  loss,- 
the  amount  of  the  aaseesment,  and  request- 
ing the  member  to  pay  "at  his  earliest  con- 
venience,"' such  notice  at  most  would  ex- 
tend the  time  of  payment  to  but  forty  days 
from  the  receipt  thereof,  and  Is  not  so  de- 
fective on  account  of  this  informality  as  to 
Invalidate  the  assessment.  Phelps  County 
Fanners  Mutual  Ins.  Co.  v.  Johnston,  66 
Neb.  590  (  92  N.  W.  676). 

136.  (1906.)  An  assessment  levied  by  a 
fraternal  company  must  be  against  the  en- 
tire membership,  and  if  levied  against  a 
part  only  Is  invalid.  Wolcott  v.  State  Farm- 
ers Mutual  Ins.  Co.,  77  Neb.  746  (112  N.  W. 
371). 

137.  (1906.)  A  by-law  that  provides  "that 
assessments  shall  be  made  by  orden  of  the 
directors,  and  shall  be  prorated  according  to 
the  time  the  Insvrance  has  been  in  force," 
is  not  authority  (or  making  assesBments  at 
stated  Intervals.  Wolcott  v.  State  Farmers 
Mutual  Ins.  Co.,  77  Neb.  746  (112  N.  W. 
371). 

138.  (1906.)  Mntoal  flre  Insunmce  com- 
panies cannot  make  assesBments  upon  their 
members,  as  provided  in  section  12,  chapter 
33,  laws  1891,  until  loss  has  first  occurred, 
unless  such  assessments  are  authorized  by  a 
two-thirds  vote  of  their  directors.  Wolcott 
V.  State  Farmers  Mutual  Ins.  Co.,  77  Neb. 
742  (110  N.  W.  628). 

139.  (1906.)  The  authority  of  the  board 
of  directors  to  adopt  a  by-law  authorizing 
themselves  to  levy  assessments,  questioned. 
Wolcott  V.  State  Farmers  Mutual  Ins.  Co., 
77  Neb.  746  (112  N.  W.  371). 

BeeoTtry  of  premiums  paid. 

Recovery  of  unearned  premiums  on  can* 
celation  of  policy,  see  post,  ||  161-159. 


140.  (1899.)  When  an  Insurer  has  elected 
to  treat  a  policy  of  Insurance  as  void  fon 

breach  of  condition  providing  for  a  forfeit- 
ure, the  assured  has  no  claim  upon  the  com- 
pany for  any  unearned  premiums.  Home 
Fire  Ins.  Co.  v.  Kuhlman,  68  Neb.  488  (78 
N.  W.  936;  76  Am.  St.  Rep.  111). 

141.  (1904.)  In  an  action  to  recover  pre- 
miums paid  on  a  life  insurance  policy,  on 
the  ground  of  fraud  of  defendant's  agent  in 
procuring  the  contract,  the  evidence  exam- 
ined, and  held  sufficient  to  sustain  the  judg- 
ment of .  the  trial  court  tor  plaintiff.  Prtt- 
dential  Ins.  Co.  of  America  v.  Connelly,  5 
Unot.  407  (98  N.  W.  812). 

Vn.  ASSiaNMENT  OF  POLICY. 

Assignment  of  policy  to  one  having  no 
insurable  interest,  see  mte,  %  74. 

Necessity  for  consent  by  insurer. 

142.  (1894.)  The  general  rule  is  that  a 
flre  insurance  policy  is  a  personal  contract 
with  the  party  Insured,  and  does  not  run 
with  the  land  or  pass  to  the  purchaser  by  a 
sale  of  the  property  insured,  and  any  assign- 
ment of  the  policy,  to  be  valid  and  operative, 
must  be  with  the  knowledge  and  consent  of 
the  insurer,  especlaily  where  the  policy,  by 
its  terms,  requires  the  assignment.  If  any, 
to  be  assented  to  by  the  company.  Sew  Eng- 
land Loan  d  Trust  Co.  v.  JTenneally,  38  Neb. 
896  (67  N.  W.  769). 

Vm.  CANCEIiATION  AND  SUBBBHBEB 

OP  POMOT. 
Bight  of  mutual  company. 

143.  (1903  )  A  mutual  insurance  com- 
pany may  suspend  or  cancel  a  policy  of  In- 
surance, issued  to  one  of  Its  members,  for 
non-payment  of  an  assessment  or  premium 
where  Its  by-laws  and  the  policy  provide 
for  such  action.  Merchants  <E  Manufactur- 
ers Mutual  Ins.  Co.  v.  Baker,  4  T7nof.  884 
(94  N.  W.  627). 

Wght  of  insured. 

144.  (1902.)  There  is  no  doubt  of  the 
right  of  an  insured  to  have  his  policy  can- 
celed upon  the  terms  provided  by  section  42, 
chapter  43,  of  the  Compiled  Statutes.  Hous- 
ton V.  Farmers  <t  Merchants  Ins.  Co.,  64 
Neb.  138  (89  N.  W.  636). 

Authority  of  agent 

145.  (1903.)  There  la  no  presumption 
that  an  agent  of  an  insurance  company  aa- 
thoplzed  to  solicit  insurance,  has  authority 
to  cancel  policies  of  Insurance  upon  request 
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of  the  insured.  Phctnix  Ina.  00.  v.  Bodford, 
4  Unof.  232  (93  N.  W.  1000). 

CTonnds  for  eancelsttioii. 

liti.  (1903.)  Where  a  policy  is  issacd 
snd  sent  to  a  soliciting  agent  who  has  only 
limited  power  to  bind  the  company,  to  be 
delivered  by  him  to  the  insured,  and  is  ac- 
coicpanied  by  a  statement  of  tlie  amoant 
due  as  the  advance  uBeasment  or  premium, 
which  1?  not  remitted,  the  company  may 
cancel  the  policy,  after  due  notice  of  the 
fact  of  non-payment  and  of  its  intention  to 
do  so  has  been  given  to  tbe  agent  and*  the 
eesured,  notwithstanding  such  agent,  with- 
out its  knowledge,  may  have  money  in  hia 
bands  belonging  to  the  assured  out  of  which 
he  had  agreed  to  pay  the  premluma  Mer- 
^ants  d  Manufacturers  Mutual  Ina.  Co.  v. 
Baker.  4  Unof.  384  (94  N.  W.  627). 

Vottce  of  cancelation. 

147.  (1892.)  Under  the  provisions  of  a 
policy  reserving  to  the  company  the  right  to 
cancel  the  risk  at  any  time  by  returning  the 
premium  pro  rata  for  the  unexpired  term, 
the  company  cannot  rescind  the  policy  with- 
out notice  to  the  insured  and  payment  of 
the  unearned  premium.  Oerman  Inaurance 
Co.  V.  Bound*.  35  Neb.  752  (53  N.  W.  660). 

148.  (1901.)  Notice  of  cancelation  of  pol- 
icy sent  to  a  mortgagee  of  the  property,  un- 
der the  facts  in  the  case,  Insufflcimt  to 
effect  a  cancelation  as  to  the  mortgagee. 
State  In*.  Co.  of  Dea  Moinea  v,  HaJe,  1 
rnof.  191  (95  N.  W.  473). 

Time  of  taklnir  effect 

149.  (1902.)  A  request  for  cancelation 
of  an  insurance  policy,  and  claim  of  un- 
earned premium,  takes  effect  from  the  time 
of  Its  receipt  by  the  Insurer,  with  tender  of 
the  policy.  Farmera  Mutual  Ins.  Co.  v. 
Phanix  Ina.  Co.,  65  Neb.  14  (90  N.  W.  1000). 

Operation  and  effect  of  cancelation. 

150.  (1903.)  When  the  policy  has  been 
canceled  and  notice  of  that  foet  has  been 
given  to  the  assured  and  the  agent  and  a 
considerable  time  thereafter  the  building  de- 
scribed therein  is  destroyed  by  Are,  the 
company  cannot  be  compelled  to  accept  pay- 
ment of  the  premium,  reinstate  the  policy 
and  thus  render  Itself  liable  for  the  loss. 
Merckanta  Manufacturera  Mutual  Ina.  Co. 
V.  Baker,  4  Unof.  884  (94  N.  W.  627). 

Becovery  of  unearned  premiums. 

151.  (1898.)  An  insured  whose  policy  was 
rightfully  canceled  because  of  his  violation 
of  a  provision  against  additional  Insurance 


cannot  maintain  an  action  against  Insurer 
for  the  unearned  premium.  Farmera  Mu- 
tual Ina.  Co.-v.  Home  Fire  Ina.  Co.,  54  Neb. 
740  (74  N.  W.  1101). 

162.  (1898.)  Section  42,  chapter  43,  Com- 
piled Statutes  1897,  construed,  and  held  to 
apply  only  to  an  Insurance  policy  in  force — 
a  valid  and  subsisting  contract  between  the 
insured  and  the  insurer,  and  to  have  no 
reference  to  a  contract  of  Insurance  which 
has  ceased  to  exist  by  reason  of  the  viola- 
tloQ  of  the  provisions  thereof  by  the  in- 
sured. Farmers  Mutual  Ina.  Co.  v.  Home 
Fire  Ina.  Co.,  64  Neb.  740  (74  N.  W.  1101). 

153.  (1902.)  Under  the  provisions  of  sec- 
tion 46,  article  II,  chapter  43,  Compiled 
Statutes  1899,  an  insurance  company  trans- 
acting business  in  the  state  must  cancel  a 
policy  of  insurance  upon  request  of  the  in- 
sured, or  his  legal  representative,  and  re- 
turn to  such  party  or  his  representative  tbe 
net  amoant  of  premium,  after  deducting 
agent's  compensation  and  the  customary 
short-rate  premium  foD  the  expired  term. 
State  Ina.  Co.  v.  Farmera  Mutual  Ina.  Co., 

65  Neb.  34  (90  N.  W.  997). 

164.  (1902.)  After  request  for  cancela- 
tion and  repayment  of  unearned  premium 
by  the  party  insured,  the  right  of  such  party 
to  the  unearned  premium  becomes  absolute, 
and  is  subject  to  assignment  and  recovery 
thereon  by  the  assignee.  State  Ins.  Co.  v. 
Farmera  MutufU  Ina.  Co.,  66  Neb.  34  (90  N. 
W.  997). 

155.  (1902.)  Under  the  provisions  of  sec- 
tion 46,  article  II,  chapter  43,  Compiled  Stat- 
utes 1899,  providing  for  repayment  of 
unearned  premium  upon  cancelation  of  an 
insurance  policy  by  request  of  the  party  in- 
sured, the  commission  actually  paid  to  the 
agmt  or  solicitor  should  first  be  deducted, 
and  the  per  cent,  of  the  unearned  premium 
should  then  be  computed  on  the  remainder. 
State  Ina.  Co,  v.  Farmera  Mutual  Int.  Co., 

66  Neb.  34  (90  N.  W.  997). 

Actions. 

156.  (1902.)  In  an  action  to  recover  un- 
earned premiums  upon  many  Insurance  pol- 
icies, brought  under  section  42,  chapter  43, 
Compiled  Statutes,  the  evidence  disclosed 
that  lu  to  some  of  the  policies,  request  for 
cancelation  and  repayment  of  unearned  pre- 
mium was  made  upon  and  received  by  the 
insurer  before  new  insurance  was  taken  out. 
Held,  That  a  Judgment  denying  recovery  of 
unearned  premiums  as  to  such  policies  was 
not  sustained  by  the  evidence.  Farmera  Mu- 


1661 


Digitized  by 


Google 


I  157 


INSURANCE. 


I  170 


tual  Ins.  Co.  V.  Pftoniv  Int.  Co.,  €S  Neb.  17 
(95  N.  W.  8). 

157.  (1902.)  When  trial  court's  finding 
that  new  Insurance  was  taken  out,  and  was 
in  effect,  before  presentation  of  first  Insur- 
ance poIic7  tor  cancelation,  la  supported  by 
sufficient  evidence,  and  the  first  policy  con- 
tained a  clause  avoiding  It  In  case  of  addi- 
tional insurance,  Judgment  of  the  trial  court 
against  any  recovery  of  unearned  premiums 
will  be  sustained.  Farmers  Mutual  Ins.  Co. 
V.  Pha^nix  Ins.  Co.,  65  Neb.  14  (90  N.  W. 
1000).  [Reversed  on  rehearing.  65  Neb. 
17.] 

158.  (1902.)  In  an  action  brought  by  a 
mutual  Insurance  company  the  answer  ex- 
amined, and  held  not  to  put  In  Issue  the 
corporate  character  of  plaintiff.  State  Int. 
Co.  V.  Farmers  MutMl  Ins.  Co.,  65  Neb.  34 
(90  N.  W.  997). 

159.  (1902.)  In  an  action  against  an  in- 
surance company  to  recover  unearned  pre- 
miums on  canceled  policies,  the  petition 
examined,  and  held  sufficient  aa  against  ft 
demurrer  ore  tenus.  State  Int.  Co.  v.  Farm- 
ers Mutual  Int.  Co.,  66  Neb.  84  (90  N.  W. 
997). 

IX.  AVOIDANCE  OF  POLICY  FOB  MIS- 
BEPBEfiENTATION,   FBAUD,  OB 
BBEACH  OF  WABBANTT  OB 
CONDITION. 
Forfeiture  of  policy  on  grounds  arising 
after  commencement  of  contract,  see  post, 
e§  199-267. 

Waiver  of  right  to  avoid  policy,  see  post, 

S§  268-357. 

A.  Matters  Belating  to  Property  or  Inter- 
est Insured. 

Hlsrepresentation  in  generaL 

160.  (1896.)  Warranties  are  not  to  bo 
created  nor  extended  by  construction. 
^:tna  Ins.  Co.  v.  Simmons,  49  Neb.  811  (69 
N.  W.  125). 

161.  (1896.)  A  repre.Bentation,  In  Insur- 
ance law.  Is  the  assertion  by  the  Insured  of 
some  fact,  but  the  validity  of  the  policy  does 
not  depend  upon  the  literal  truth  of  the  as- 
sertion, ^tna  Ins.  Co.  v.  Btmmont,  49  Neb. 
811  (69  N.  W.  125). 

162.  (1896.)  The  court  will  construe  a 
statement  to  be  a  warranty  only  when  it 
clearly  appears  from  the  situation  of  the 
parties,  from  the  subject  matter,  and  from 
the  language  employed,  that  such  was  the 
intention  of  tbe  contracting  parties.  Mtna 


Ins.  Co.  V.  Bimmons,  49  Neb.  811  (69  N.  W. 
12S). 

163.  (1896.)  A  warranty  Is  the  assertion 
by  insured  of  some  fact  on  the  literal  truth 
of  which  the  validity  of  the  policy  depends, 
without  regard  to  the  materiality  of  such 
foct  or  the  motive  which  prompted  the  as- 
sertion. .■SStna  Ins.  Co.  v.  Simmoni,  49  Neb. 
811  (69  N.  W.  125). 

164.  (1896.)  If  a  doubt  exists  as  to 
whether  a  statement  made,  on  application 
for  Insurance,  Is  a  warranty  or  representi- 
tioiL  It  will  be  held  to  be  warranty.  .Etna 
Ins.  Co.  V.  Simmons,  49  Neb.  811  (69  N.  W. 
125). 

165.  (1896.)  In  determining  whether 
statements  in  an  application  for  insurance 
are  warranties  or  representations  the  policy 
and  application  should  be  construed  to- 
gether. '.>£tna  Ins.  Co.  v.  Bimmons,  49  Neb. 
811  (69  N.  W.  125). 

166.  (1899.)  A  misstatement.  In  an  ap- 
plication for  a  policy  of  Insurance,  of  a  ma- 
terial fact,  inducing  the  acceptance  of  the 
rlslc,  will  avoid  the  policy.  Seal  v.  Farmers 
S  Merchants  Int.  Co.,  59  Neb.  253  (80  N.  W. 
807). 

Situation  of  building. 

167-  (1889.)  Where  the  proof  sliows  that 
tbe  insured  property  Is  situated  on  the  nortli- 
west  quarter  of  the  section.  Instead  of  the 
northeast  as  described  In  the  policy,  the 
variance  is  not  material,  and  the  insured 
win  not  be  compelled  to  seek  a  reformation 
of  the  policy  in  a  court  of  equity  befcre  he 
can  recover.  State  Ins.  Co.  v.  Sckreck,  27 
Neb.  527  (43  N.  W.  340;  20  Am.,  St.  Rep. 
696:  6       R.  A.  524). 

168.  (1891.)  A  description  of  premises 
as  situated  in  "range  19,"  when  they  are 
really  In  range  18,  will  not  avoid  a  policy, 
though  It  provides  that  each  statement  shall 
be  considered  a  warranty,  and  that  if  any 
false  statement  are  made  the  policy  shall  be 
void.  Phenix  Ins.  Co.  v.  Oebhart,  32  Neb. 
144  (49  N.  W.  333). 

169'  (1895.)  A  misdescription,  in  a  pol- 
icy, of  the  land  upon  which  Insured  person- 
alty is  situate  does  not  release  the  Insurer 
from  liability  for  a  loss,  and  reformation  of 
the  policy  Is  not  a  condition  precedent  to 
suit.  Omaha  Fire  Ins.  Co.  v.  Dufek,  44  Neb. 
241  (62  N.  W.  465). 

Use  of  building. 

170.  (1890)  Tbe  building  insured  was 
described  In  the  policy  as  being  occupied  as 
a  saloon.    It  was  so  occupied  by  a  tenant 
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at  tbe  time  of  the  fire,  as  well  as  when  the 
poller  was  lasned.  The  fact  that  at  the 
time  of  the  loss  the  bulldlngr  was  also  used 
by  the  tenant  for  the  purpose  of  prostltutiou 
does  not  Invalidate  the  policy,  when  It  ap- 
ppirs  that  the  premlseB  were  used  for  such 
Illegal  purposes  without  the  knowledge  or 
consent  of  the  owner,  and  that  the  loss  did 
not  occur  from  such  use.  Hebrtuka  <£  Iowa 
Jn».  CO.  V.  Chrittiensen,  29  Neb.  672  (AS  N. 
W.  924). 

171.  (1898.)  The  fact  that  an  Insured 
bnllding  is  described  In  the  policy  as  a 
dwelllng-hoase  Is  not  a  representation  of 
the  Insured  that  the  house  was  .then  and 
there  occupied.  SlobodiMkif  v.  Phentx  Ins. 
Co.,  63  Neb.  816  (74  N.  W.  270). 

Oeenpation  of  building. 

172.  (1898.)  The  fact  that  the  property, 
without  Insurer's  knowledge,  was  unoccu- 
pied when  the  risk  was  taken  constitutes 
no  defense  to  an  action  on  the  policy.  8lo- 
frodOfty  V.  Fhenix  Int.  Co.,  53  Neb.  816  (74 
N.  W.  270). 

Title  or  interest  of  insured. 

173.  (189S.)  A  provision  Invalidating  a 
policy  for  false  repreaentatlon  by  insured 
that  he  had  title  to  the  property,  should  be 
enforced  asainst  one  who  made  such  a  false 
statement,  where  no  reason  is  shown  for 
avoiding  forfeiture.  Ehraam  Machine  Co.  v. 
Phenix  In*.  Co.,  43  Neb.  554  (61  N.  W.  722). 

174.  (1896.)  Where  a  policy  is  issued  to 
one  who  holds  the  legal  title  to  the  realty, 
no  inquiries  being  made  as  to  the  interest 
of  others  therein,  and  the  insured's  only 
representation  Is  that  he  owns  the  premises, 
It  Is  not  a  defense  In  an  action  on  the  policy 
that  the  insured  Is  a  mere  trustee  for  an 
undisclosed  beneficiary.  Rochester  Loan  d 
Banking  Co.  v.  Liberty  Ina.  Co..  44  Neb.  537 
(62  N.  W.  877:  48  Am.  St  Rep.  746). 

175.  (1895.)  A  company  issuing  a  policy 
without  an  application  or  an  inquiry  as  to 
title,  and  accepting  and  retaining  the  pre- 
mium, waives  the  right  of  forfeiture  on  ac- 
count of  the  condition  of  the  title  to  the 
property  where  Oie  insured  has  an  Insur- 
able interest.  German  Ins.  <£  Savings  In- 
Mtuiion  v.  Kline,  44  Neb.  396  (62  N.  W. 
857);  (1896)  Hanover  Fire  Ins.  Co.  v.  Bohn, 
48  Neb.  743  (67  N.  W.  774;  58  Am.  St.  Rep. 
719);  (1898)  Phenix  Ins.  Co.  v.  Fuller.  53 
Neb.  811  (74  N.  W.  269;  68  Am.  St.  Rep. 
637;  40  L.  R.  A.  408);  (1898)  Slobodisky  v. 
Phenix  Ins-  Co.,  53  Neb.  816  (74  N.  W.  270). 


176.  (1896.)  A  representation  by  two  In- 
dividuals that  they  were  owners  of  the  prop- 
erty sought  to  be  insured,  when  In  fact  It 
was  owned  by  a  corporation,  of  the  capital 
stock  of  which  they  were  the  sole  proprie- 
tors. Is  not  such  a  misrepresentation  as 
avoided  the  right  of  a  mortgagee  to  asE-  rt 
its  rights  under  a  "union  mortgage  clause  ' 
attached  by  the  Insurer  to  the  policy,  the 
mortgagee  having  no  knowledge  of,  or  par- 
ticlpaticn  in,  the  said  misrepresentation. 
North  British  rf  Mercantile  Ins.  Co.  v.  Bohn. 
49  Neb.  572  (68  N.  W.  942). 

177.  (1901.)  A  policy  of  insurance  pro- 
vided that  the  same  should  he  void  if  tho 
insured  was  not  the  absolute  owner  of  the 
property  covered  thereby.  The  testimony 
disclosed  that,  at  the  time  of  taking  his  deer) 
to  the  property,  the  Insured,  as  a  part  of  thi- 
same  transaction,  executed  to  bis  grantor  it 
writing  being  either  in  the  nature  of  a  de- 
feasance or  a  contract  to  reeell  at  a  given 
price  within  a  certain  time.  The  writing 
was  not  produced  nor  were  fts  contents 
shown  by  any  witness  who  knew  the  same 
Held,  That  no  recovery  could  be  had  on  the 
policy.  Farmers  d  Merchants  Ins.  Co.  v. 
Bahn,  1  Unof.  513  (96  N.  W.  255). 

Value. 

178.  (1896.)  Statements  In  the  applica- 
tion as  to  the  purchase  price  of  the  land 
upon  which  the  Insured  buildings  were  sit- 
uate were  held  representations  and  not  war- 
ranties, ^tna  Ins.  Co.  v.  Simmons,  49  Neb. 
811  (69  N.  W.  125). 

Incumbrances. 

179.  (1895.)  Where  the  Insured  was  not 
questioned  as  to  incumbrances  on  his  prop- 
erty, and  did  not  Intentionally  conceal  the 
tacts,  the  existence  of  a  mortgage  thereon 
does  not  Invalidate  the  policy,  insurance  Co. 
of  North  America  v.  Bochler,  44  Neb.  649 
(62  N.  W.  911):  (1896)  Hanover  Fire  Ins. 
Co.  V.  Bohn,  48  Neb.  743  (67  N.  W.  774;  5S 
Am.  St  Rep.  719). 

180.  (1895.)  On  an  oral  application  for 
fire  Insurance,  where  no  inquiries  are  made 
by  the  insurer  as  to  the  condition  of  the 
title  to  tbe  property,  the  silence  of  the  in- 
sured as  to  the  existence  of  a  mortgage 
thereon  la  not  a  misrepresentation  of  the 
condition  of  tbe  title.  Insurance  Co.  of  North 
America  v.  Bachler,  44  Neb.  549  (62  N.  W. 
911);  (1899)  Seal  v.  Farmers  rf  Merchants 
Ins.  Co.,  59  Neb.  253  (80  N.  W.  807). 

m.    (1895.)   Where  there  la  a  lien  on 
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the  property  and  no  Inquiries  are  made  aa 
to  the  condition  of  the  title,  acceptance  ot 
the  policy  by  the  Insured  is  not  a  represen- 
tation that  the  property  is  free  from  In- 
cumbrance. Insurance  Co.  of  North  America 
V.  BacMer,  44  Neb.  549  (62  N.  W.  911). 

182.  (1S97.)  A  policy  of  insurance  con- 
tained the  following:  "It  is  agreed  tnat  If 
any  false  statements  are  made  in  said  ap- 
Iillcatlott  this  policy  shall  he  void;  ♦  •  * 
on  If  the  property  be  sold  or  transferred  or 
incumbered,  or  upon  the  commencement  of 
EoreclOBure  proceedings;  or  in  case  any 
change  shall  talte  place  In  the  title,  poeses- 
sion,  or  Interest  of  the  assured  in  the  above 
mentioned  property;  or  If  the  assured  shall 
not  be  the  sole  and  unconditional  owner  in 
fee  of  said  property;  •  •  ♦  then  in  each 
and  every  one  ot  the  above  cases  this  policy 
shall  be  null  and  void."  It  did  not  appear 
that  any  application  had  been  made  or  re- 
quired, or  that  any  representations  had  been 
made  with  regard  to  the  title.  Held,  That 
the  ffiElstence  of  a  chattel  mortgage  on  a  part 
of  the  property  at  the  time  the  policy  waa 
written  did  not,  under  the  clause  quoted, 
avoid  the  policy.  Omaha  Fire  Ins.  Co.  v. 
Thompson,  50  Neb.  580  (70  N.  W.  30). 

183.  (1899.)  A  misrepresentation  as  to 
the  amount  of  incumbrance  upon  property 
sought  to  be  insured,  where  the  policy  Is 
conditioned  that  It  will  be  void  if  the  prop- 
erty be  mortgaged  or  otherwise  incumbered 
without  notice  to,  and  consent  of,  the  com- 
pany indorsed  thereon,  will,  in  the  absence 
of  a  waiver,  avoid  the  policy.  Seal  v.  Farm- 
era  d  Merchants  Ins.  Co.,  59  Neb.  253  (80 
N.  W.  807). 

Ctlin-  insurancft. 

184.  (1895.)  Where  an  agent  of  an  In- 
surance company  seeks  to  write  a  policy  ot 
Are  insurance '  for  plaintiff  on  property  on 
Yhlch  there  Is  an  existing  policy  that  will 
-joon  expire,  and  Is  cautioned  by  the  insured 
■.o  make  a  memorandum  of  such  other  in- 
surance, but  the  agent  falls  to  do  so,  and 
issues  the  new  policy,  such  policy  la  not  void 
but  only  voidable.  Home  Fire  Ins.  Co.  v. 
Hammano,  44  Neb.  566  (62  N.  W.  883). 

185.  (1896.)  A  representation  in  an  ap- 
plication for  insurance  that  no  other  Insur- 
ance existed  on  the  property,  is  not  to  be 
deemed  false  In  such  a  sense  as  to  invali- 
date the  Insurance  obtained  on  such  appli- 
cation, merely  because  a  former  owner  of 
the  property,  after  having  parted  with  his 
title,  eftecta  other  insurance  thereon  In  his 


own  favor.  State  Ina.  Co.  v.  New  Hampshire 
Trust  Co.,  47  Neb.  62  (66  N.  W.  9). 

Dnttes  of  employee  bonded. 

186.  (1903.)  Statements  made  by  an  em- 
ployer in  support  of  his  employee's  applica- 
tion for  a  fidelity  bond,  as  to  the  nature  of 
the  duties  of  the  employee,  the  extent  of  his 
authority,  etc.,  are  in  the  nature  of  war- 
ranties, and  a  breach  thereof  will  avoid  the 
bond.  United  States  Fidelity  <£  Ovaranty  Co, 
V.  Ridgley.  70  Neb.  622  (97  N.  W.  836). 

Effect  on  rights  of  mortgagee. 

187.  (1896.)  Where  a  loss  under  a  mort- 
gagor's policy  is  payable  to  the  mortgagee, 
the  right  of  the  latter  to  maintain  an  action 
for  the  Insurance  money  is  not  necessarily 
defeated  by  such  misrepresentations  In  the 
application  as  would  prevent  a  recovery  in 
a  suit  by  the  Insured  on  his  own  behalf. 
State  Ins.  Co.  v.  yew  Hampshire  Trust  Co^ 
47  Neb.  62  (66  N.  W.  9). 

B.  Katters  Belatlng  to  Person  Insored. 
Misrepresentations  in  generaL 

18S.  (1896.)  Statements  contained  In  an 
application  tor  a  policy  of  insurance  will  not 
be  construed  as  warranties  unless  the  pro- 
visions of  the  application  and  policy  leave 
BO  room  tor  any  other  construction.  Set- 
tenbttch  V.  Omaha  Life  Ass'n,  49  Neb.  842 
(69  N.  W.  135);  (1898)  Modem  Woodman 
Accident  Ass'n  v.  Shryock,  54  Neb.  250 
(74  N.  W.  607;  39  I*  R.  A.  826). 

189.  (1896.)  In  construing  a  contract, 
for  the  purpose  of  determining  whether  the 
statements  made  therein  were  Intended  by 
the  parties  thereto  to  t>e  warranties  or  rep- 
resentations, the  court  will  take  into  con- 
sideration the  situation  of  the  parties,  the 
subject  matter  ot  the  contract,  and  the  lan- 
guage employed,  and  will  consider  a  state- 
ment made  to  be  a  warranty  only  when  It 
clearly  appears  that  such  was  the  Intention 
of  the  contracting  parties;  that  the  mind  of 
each  party  consciously  Intended  and  con- 
sented that  such  should  be  the  Interpreta- 
tion ot  his  statements.  Kettenbach  v.  Omaha 
Life  Ass'n,  49  Neb.  842  (69  N.  W.  135). 

190.  (1902.)  Where  to  hold  that  cerUin 
statements  made  in  an  application  for  In- 
surance are  warranties  would  defeat  the  ob- 
vious purpose  ot  the  parties  to  the  contract, 
they  win  be  held  to  be  mere  representations, 
even  though  It  Is  stipulated  in  the  poliey 
that  they  are  warranties.  Royal  Neighbors 
of  America  v.  Wallace,  64  Neh.  830  (89  N. 
W.  758). 
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191.  (1905.)  An  nntrue  representation 
In  an  application  for  Insurance  will  not  vitl- 
ite  the  polity  unless  It  Is  of  such  a  nature 
that  it  might  hare  been  an  inducement  to 

issue  the  policy.  If  it  appears  from  the 
whole  record  that  the  representation  could 
not  have  been  relied  upon  by  the  insurer  It 
wilt  be  disregarded.  Bankera  Union  of  the 
World  V.  Mixon,  74  Neb.  36  (103  N.  W.  1049). 

Health. 

192.  (1896.)  Certain  sutements  and 
answers  made  by  an  assured  in  an  applica- 
tion for  a  life  insurance  policy  regarding 
whether  or  not  he  had  ever  bad  any  of  fifty- 

seren  named  diseases,  held  not  to  be  war- 
ranties, but  representations.  Kettenbach  v. 
Omaha  Life  Asa'n,  i9  Neb.  842  (69  N.W.135). 

193.  (1903.)  False  statements  made  by 
the  Insured  in  his  application  for  life  in- 
snrance  when  the  ciuestione  eliciting  such 
statements  call  (or  matters  of  Judgment 
or  opinion  will  not  avoid  the  policy  unless  it 
is  shown  that  the  misrepresentations  were 
knowingly  made  with  intent  to  deceive  the 
company.  .-tJtna  Life  Ina.  Co.  v.  Rehlaender, 
fig  Neb.  284  (94  N.  W.  129);  vi904) 
Roval  Xeiffhbora  of  America  v.  Wallace.  5 
roof.  619  (99  N.  W.  256);  (1905)  Royal 
Xeighbors  of  America  v.  Wallace,  78  Neb. 
409  (102  N.  W.  1020). 

194.  (190&.)  If  an  applicant  has  knowl- 
edge of  facts  that  furnish  sufficient  reason 
to  believe  that  he  is  afflicted  with  a  fatal 
disease  when  he  makes  his  application,  his 
statement  in  such  application  that  he  is  In 
good  health  and  free  from  disease  will  be 
presumed  to  be  fraudulent.  Aoyal  lUHghhora 
of  America  v.  Wallace,  73  Neb.  409  (102  N. 
W.  1020). 

195.  (1905.)  An  untrue  answer  in  an 
application  for  life  Insurance  in  regard  to 
matters  which  are  shown  to  be  within  the 
knowledge  of  the  applicant  and  are  material 
to  the  risk  will  avoid  the  policy.  Royal 
Xeigkbors  of  America  v.  Wallace,  73  Neb. 
m  (102  N.  W.  1020). 

196.  (1906.)  In  answer  to  a  question  in 
u  application  calling  for  the  names  of  the 
ailments  for  which  the  assured  has  been 
treated  and  the  names  of  the  physicians  who 
treated  him  therefor,  the  assured  Is  not  re- 
quired to  give  the  name  of  every  ailment, 
however  trifling,  or  of  every  physician  he 
has  consulted,  but  may  confine  his  answer 
to  sncfa  allmCTts  as  are  of  a  serious  char- 
acter. Modem  Woodmen  of  America  v.  WiP 
KM,  76  Neb.  344  (107  N.  W.  568). 


197.  (1906.)  Where  a  married  woman  is 
an  applicant  for  life  insurance  In  a  company 
that  issues  policies  on  the  lives  of  married 
women,  she  is  not  required  to  inform  the 

company  of  evidence  of  pregnacy  discovered 
subsequently  to  her  physical  examination 
and  application.  Merriman  v.  Orand  Lodge. 
Degree  of  Honor,  77  Neb.  644  (110  N. 
W.  302). 

198.  (1906.)  Where  a  married  woman  is 
the  holder  of  a  policy  of  life  Insurance,  U 
la  not  a  false  representation  for  her  to  sign 
a  certificate,  when  she  is  pregnant,  statin.^ 
that  she  is  in  sound  bodily  health.  If  the 
certificate  Is  otherwise  true.  Jlferrinton  t;. 
Grand  Lodge,  Degree  of  Honor,  77  Neb.  544 
(110  N.  W.  302). 

X.  FOBFEITUBE   OF   POLICY  FOB 
BREACH  OF  FBOMISSOBT  W AB- 
BA NTY,    COVENANT  OB 
CONDITION  SX7BSE- 
QT7ENT. 

Avoidance  of  policy  on  grounds  existing  at 
commencement  of  contract,  see  ante,  Sg  ICU- 
198. 

Forfeiture  or  suspension  of  member  of 
fraternal  association,  see  poet,  SI  744-779. 

Waiver  of  right  to  forfeit  ptrilcy,  see  post, 
|4  268-367. 

A.  Hatters  Relating  to  Property  or  Interest 
Insured. 

In  general. 

199.  (1890.)  Forfeitures  are  not  favored, 
and  In  contracts  of  insurance  a  construction 
resulting  in  a  loss  of  the  indemnity  for 
which  the  Insured  has  contracted  will  not 
be  adopted  except  to  give  effect  to  the  ob- 
Tious  intention  of  the  parties.  Springfield 
Ina.  Co.  V.  McLimana,  28  Neb.  846  (45  N.  W. 
171);  (1899)  Phenix  Ina.  Co.  v.  Holcombe, 
57  Neb.  622  (78  N.  W.  300;  73  Am.  St.  Rep. 
622). 

200.  (1900.)  Forfeitures  are  looked  upon 
by  the  courts  with  ill-favor,  and  will  be  en- 
forced only  when  the  strict  letter  of  the 
contract  requires  It;  and  this  rule  applies 
with  full  force  to  policies  of  Insurance.  Con- 
necticut Fire  Ina.  Co.  v.  Jearjf,  60  Neb.  338 
(83  N.  W.  78;  61  L.  H.  A.  698). 

201.  (1901.)  Provisions  for  forfeiture  in 
IMlicies  of  insurance  ou^ht  not  to  be  ex- 
tended beyond  the  mischief  obviously  in* 
tended  to  be  met  thereby,  and  hence  facts 
not  within  the  reason  of  such  a  provision,  as 
Indicated  by  the  mischief  to  be  guarded 
against,  should  not  be  held  to  entail  a  for- 
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felture,  though  within  Its  liberal  meaning. 
Henton  v.  Farmert  d  Merchants  inf.  Co.t  1 
Unof.  425  (95  N.  W.  670). 

Change  In  condition  of  building. 
'  202.  (1890.)  When  a  tenant,  vlthoat  the 
knowledge  or  consent  of  the  assured,  erects 
an  addition  to  the  buildnlg  Insured,  such 
change  does  not  avoid  the  policy,  although 
It  contains  a  provision  that  It  shall  he  void 
and  of  no  effect  if  the  risk  be  Increased  by 
any  means  within  the  control  or  knowledge 
of  the  assured.  Itebrtuka  d  lotoa  Int.  Co.  v. 
Christiensen,  29  Neb.  572  (45  N.  W.  924). 

Vacancy. 

Waiver  of  right  to  forfeit,  see  poat,  |f  273, 
274. 

203.  (1890.)  A  mere  temporary  absence 
of  the  occupant  of  a  building  therefrom  will 
not  render  void  a  policy  of  Insurance  which 
contains  a  provision  that  the  policy  shall 
become  void  In  case  the  building  becomes 
vacant.  BpringfUld  Ins.  Co.  v.  MdAmans, 
28  Neb.  846  (45  N.  W.  171). 

204.  (1893.)  A  policy  of  Insurance  pro- 
vided that  it  should  he  void  If  the  premises 
became  vacant  or  unoccupied  without  the 
written  consent  of  the  company  should  be 

Indorsed.  The  tenant  occupying  the  Insured 
building  partially  moved  out  the  day  before 
the  fire,  leaving  in  the  building  a  portion  of 
his  furniture.  Held,  That  the  premises  were 
not  vacant  or  unoccupied  within  the  mean- 
ing of  the  policy.  Liverpool  d  London  d 
Olote  Ins.  Co.  v.  Buckstaff,  38  Neb.  146  (56 
N.  W.  695;  41  Am.  St.  Rep.  724). 

205.  (1894.)  Where  the  premises  were 
occupied  by  tenants  of  Insured  at  the  time 
the  risk  was  written,  and  the  policy  so  spec- 
ified, a  stipulation  in  the  policy  making  it 
void  In  case  the  premises  became  vacant  and 
unoccupied  without  the  consent  of  the  com- 
pany Is  not  violated,  so  far  as  to  defeat  the 
recovery  for  the  loss,  by  the  fact  that  the 
evening  before  the  fire,  without  the  knowl- 
edge or  consent  of  the  Insured,  such  tenants 
moved  out  of  the  building.  Oerman  Ins.  Co. 
of  Illinois  V.  Davis,  40  Neb.  700  (59  N. 
W.  698). 

206.  (1898.)  The  term  "unoccupied,"  as 
used  In  a  policy  of  fire  Insurance,  should  be 
given  a  fair  and  reasonable  construction, 
such  as  was  contemplated  by  the  parties 
when  the  contract  was  made.  Some  Fire 
Ins.  Co.  V.  Peyson,  54  Neb.  496  (74  N. 
W.  960). 

207.  (1898.)   Where  a  tenant  had  only 


removed  a  portion  of  his  furniture  from  an 
Insured  tenement  house  at  the  time  of  Its 
destruction  by  fire,  the  finding  of  a  Jury  ad- 
Terse  to  the  contention  of  the  Insurance 
company  that  at  the  time  of  the  loss  the 
house  was  unoccupied,  in  violation  of  the 
terms  of  the  policy,  will  not  be  disturbed  as 
being  without  sufficient  evidence  to  sustain 
It.  Omaha  Fire  Ins.  Co.  v.  Sinnott,  64  Neb. 
522  (74  N.  W.  955). 

208.  (1900.)  Where  a  partial  loss  under 
a  fire  policy  renders  a  building  untenant- 
able, there  Is  no  breach  of  the  vacancy 
clause  because  the  building  Is  unoccupied 
during  the  time  of  Insurer's  option  to  repair 
the  same.  Lancashire  Ins.  Co.  v.  Bush,  60 
Neb.  116  (82  N.  W.  313). 

209.  (1901.)  Where,  In  an  application 
for  Insurance,  the  premises  are  described  as 
in  possession  of  a  tenant,  a  provision  In  the 
policy  that  it  should  become  void  If  the 
premises  became  vacant  or  ■  unoccupied  la 
not  violated  by  such  a  vacancy  as  is  occa- 
sioned by  the  removal  of  the  tenant  In  pos- 
session to  allow  the  entry  of  another  tenant 
Union  Ins.  Co.  v.  McCullough,  2  Unof.  198 
(96  N.  W.  79). 

210.  (1906.)  A  stipulation  In  a  contract 
for  tornado,  cyclone  and  windstorm  Insur- 
ance that  the  policy  shall  be  void  In  case 
the  buildings  Insured  become  vacant  Is  ma- 
terial to  the  hazard  and  will  be  enforced. 
Farmers  d  Merchants  Ins.  Co.  v.  Bodge,  76 
Neb.  36  (110  N.  W.  1018). 

Discontinuance  of  use  of  chattels. 

211.  (1899.)  The  Insured  property  was 
merchandise  and  machinery  used  In  manu- 
facturing. The  policy  provided  that  It  the 
insured  property  be  a  manufacturing  estab- 
lishment. Its  non-operation  would  avoid  the 
contract.  Held,  That  the  Insured  machin- 
ery was  not  a  manufacturing  establishment 
within  the  meaning  of  the  policy.  Phenix 
Ins.  Co.  of  Brooklyn  v.  Holcombe,  57  Neb. 
622  (78  N.  W.  300;  73  Am.  St  Rep.  532). 

Change  of  title  or  interest 

212.  (1891.)  A  contract  for  sale  of  the 
Insured  premises,  providing  for  payment  by 
instalments,  none  of  which  have  become 
due  when  the  loss  occurs,  will  not  avoid  a 
policy  forbidding  alienation  or  Incambrence. 
arable  v.  Oerman  Ins.  Co.,  32  Neb.  645  (49 
N.  W.  713). 

213.  (1895.)  Where  a  policy  provided 
that  the  alienation  of  the  title  of  the  Insared 
without  the  knowledge  or  assent  of  the  In- 
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surer  would  avoid  the  policy,  this  provision 
vill  be  enforced  when  no  reason  to  the  con- 
trary is  shown  to  exist.  Ehrsam  Machine 
Co.  V.  Phenix  Ins.  Co.,  43  Neb.  554  (61  N. 
W.  722). 

214.  (1897.)  The  voluntary  execution  by 
Insured  of  a  bill  of  sale  of  a  portion  of  the 
property,  without  consideration,  without  de- 
livery, without  vendee's  knowledge,  without 
toy  prior  contract,  and  without  change  in 
possession,  does  not  create  such  a  change 
In  interest  aa  to  avoid  the  policy.  Omaha 
Fire  Ins.  Co,  v.  Thompaon,  60  Neb.  680  (70 
N.  W.  30). 

215.  (1898.)  A  provision  In  a  fire  insur- 
ance policy  that  it  should  cease  to  be  In 
effect  if  the  insured  conveyed  the  title  of  the 
Insured  property  without  the  Insurer's  con- 
sent la  a  reasonable  and  valid  one.  Farmers 
i  Merchants  Ins.  Co.  v.  Jensen,  56  Neb.  284 
(76  N.  W.  577;  44  L.  R.  A.  861). 

216.  (1898.)  Where  Insured  and  wife 
coDveyed  insured  realty  to  their  son,  and  the 
latter  conveyed  it  to  his  mother  to  be  held 
in  trust  for  her  husband,  the  Insurance  was 
terminated  under  a  provision  of  the  policy 
forbidding  a  change  of  title.  Former*  <£ 
Merchants  Ins.  Co.  v.  Jensen,  56  Neb.  284 
(76  N.  W.  577;  44  L.  R.  A.  861);  (1899) 
Farmers  d  Merchants  Ins.  Co.  v.  Jensen.  58 
Keb.  522  {78  N.  W.  1054;  44  I*  R.  A.  862). 

217.  (1898.)  An  insurance  contract  is 
a  persona]  one  between  insured  and  insurer. 
Farmers  <£  Merchants  Ins.  Co.  v.  Jensen,  56 
Neb.  284  (76  N.  W.  577;  44  L.  R.  A.  861). 

218.  (1899.)  A  condition  In  a  contract 
of  Insurance  which  prohibits  a  sale,  trans- 
fer or  any  changes  in  the  title  or  possession 
of  the  Insured  property  without  the  consent 
of  the  insurer  has  no  application  to  a  sale 
or  transfer  by  one  partner  to  another  of 
bis  interest  in  the  partnership  property. 
Fkmix  Int.  CO.  v.  Bolcomhe,  67  Neb.  622 
(78  N.  W.  300;  73  Am.  St.  Rep.  632). 

219.  (^901.)  A  condition  in  a  contract 
of  Insurance  forbidding  a  "change  of  the 
title.  Interest  or  possession  of  the  assured," 
Is  violated  hy  a  conveyance  of  the  Insured, 
property,  even  though  there  be  no  eonsldera- 
ticn  for  the  transfer.  Home  Fire  Ins.  Oo. 
V.  Collins,  61  Neb.  198  (85  N.  W.  54). 

220.  (1901.)   Evidence  In  an  action  on  a 

policy  of  Are  Insurance  showing  a  transfer 
of  the  title  of  the  premises  to  the  Insured's 
wife,  in  a  violation  of  the  contract,  does  not 
support  a  verdict  for  plaintiff.   Home  Fire 


Ins.  Co.  V.  ColUnt,  61  Neb.  198  (86  N.  W. 
54). 

221.  (1903.)  A  conveyance  of  real  estate 
by  one  Joint-owner  to  the  other,  which  haa 
been  insured  in  their  Joint  names,  ifi  not  a 
violation  of  a  forfeiture  clause  in  the  policy 
providing  that  it  should  be  void  If  the  prop- 
erty was  sold,  transferred  or  Incumbered. 
German  Mutual  Fire  Ins.  Co.  t>.  Fox,  4 
Unof.  833  (96  N.  W.  662). 


■  Reconveyance  before  loss. 


222.  (1903.)  A  conveyance  of  property 
in  violation  of  restrictions  In  an  insurance 
policy  1b  of  no  Importance  If  the  property 
is  reconveyed  before  a  loss.  Oei^an  Mutual 
Fire  Ins.  Oo.  v.  Fox,  4  Unof.  833  (96  N.  W. 
652). 

Litigation  involTlng  title  or  interest. 

223.  (1899.)  The  policy  of  Are  insurance 
In  suit  provided  that  it  should  be  void  "if 
the  property  insured  be  or  become  Involved 
in  litigation  without  notice  to,  and  consent 
of,  the  company  indorsed  hereon."  Held, 
That  an  action  brought  without  the  consent 
of  the  Insured  to  foreclose  a  mortgage  cov- 
ering the  Insured  property  did  not  violate 
the  condition  nor  work  a  forfeiture  of  the 
Insurance,  Farmers  d  Merchants  Ins.  Co. 
V.  Newman,  68  Neb.  504  (78  N.  W.  933). 

224.  (1901.)  In  the  absence  of  provisions 
In  a  policy  making  the  prohibitions  and 
exceptions  therein  applicable  to  a  mort- 
gagee to  whom  the  toss  is  payable,  com- 
mencement of  foreclosure  proceedings  by 
such  mortgagee  is  not  a  breach  of  a  condi- 
tion avoiding  the  Insurance  if  the  insured 
property  become  involved  in  litigation  with- 
out notice  to  the  Insurer.  Henton  v.  Farm- 
ers d  Merchants  Ins.  Co.,  ^  Unof.  425  (96 
N.  W.  670). 

Incumbrance. 

225.  (1893.)  A  mortgage  of  insured 
chattels  to  secure  a  contingent  liability  of 
the 'mortgagee  as  indorsee  and  under  which 
the  mortgagee  does  not  take  po8»ssion  Is 
not  such  change  of  title  as  to  avoid  the 
policy.  Union  Ins.  Co.  v.  Barwick.  36  Neb. 
223  (54  N.  W.  519). 

226.  (1898.)  Where,  when  a  policy  of  in- 
surance issued  on  a  certain  property,  there 
was  an  incumbrance  thereon,  and  also.  It 
with  another  tract  of  the  insurer  was  mort- 
gaged to  secure  a  debt  on  the  other  tract,  , 
and  after  the  policy  was  Issued  the  Insured 
took  up  all  the  mortgages  and  executed  a 
mortgage,  covering  all  the  debts  on  both 
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tracts,  such  mortgage  was  a  substantial 
change  and  increased  the  risk  rendering 
the  policy  void  under  a  provision  against 
further  incumb  ranees.  Johansen  v.  Home 
Fire  Int.  Co.,  54  Neb.  518  (74  N.  W.  866). 

227.  (1898.)  Where  each  of 'Several  sep- 
arately described  divisions  of  the  property 
is  insured  in  gross  for  a  definite  sum  under 
a  policy  containing  a  provision  against  In- 
cumbrances, the  execution  of  a  mortgage  on 
any  article  In  one  of  such  divisions  In- 
validates the  incurance  as  to  that  division. 
Home  Fire  Int.  Co.  v.  BematHn,  65  Neb. 
260  (75  N.  W.  839). 

228.  (1899.)  A  condition  in  a  policy  of 
Are  insurance  against  an  increase  of  in- 
cumbrances Is  not  broken  by  a  mere  change 
in  the  form  of  an  existing  Incumbrance. 
Farmers  A  Merchanta  Ins.  Co.  v.  Newman, 
58  Neb.  604  (78  N.  W.  933). 

229.  (1899.)  The  giving  of  a  mortgage 
on  insured  chattels,  In  violation  of  a  con- 
dition of  the  policy  against  Incumbrances, 
renders  such  policy  void.  Home  Fire  Ina. 
Co.  V,  Johanaen,  59  Neb,  349  (80  N.  W. 
1047). 

230.  (1901.)  A  conveyance  absolute  in 
form  as  security  for  a  contingent  liability 
which  in  fact  never' accrued.  Is  not  a  change 
of  title  within  tiie  purview  of  the  conditions 
in  a  policy  of  Insurance.  Henton  v.  Farm- 
ers dc  Merchants  Ins.  Co.,  1  Unof.  425  (95 
N.  W.  670). 

 Discharge   of   Incumbrance  before 

loss. 

231.  (1889.)  Where  a  policy  on  real  and 
personal  property,  there  being  no  speciflc 
personal  property  named,  contained  a  pro- 
vision that  a  subsequent  incumbrance  on  the 
property  should 'work  a  forfeiture  of  the 
poHcy.  the  fact  that  the  assured  had  Incum- 
bered his  personal  property  by  the  execution 
cf  chattel  mortgages  thereon  subsequent  to 
the  execution  of  the  policy  and  prior  to  the 
fire,  but  which  mortgages  were  all  paid  and 
ranceled  prior  to  the  destruction  of  the 
property,  would  not  prevent  the  assured 
from  recovering  the  loss  on  personal  prop- 
erty of  the  kind  Insured,  the  title  to  which 
was  unimpaired  at  the  time  of  the  loss. 
State  Ins.  Co.  v.  Bchreck,  27  Neb.  627  (43 
N.  W.  840;  20  Am.  St.  Rep.  696;  6  L.  R.  A. 
524). 

232.  (1895.)  Where  an  Insured  Incumbers 
his  personal  property  by  a  chattel  mortgage 
after  such  property  has  been  Insured,  and 
contrary  to  the  provisions  of  the  insurance 
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policy,  he  may  nevertheless  recover  the  valae 

of  the  insured  property  destroyed  If  at  the 
time  of  Its  destruction  It  was  free  from  the 
Hen  of  the  mortgage.  Omaha  Fire  Ins.  Co. 
V.  Dierks  d  White,  43  Neb.  473  (61  N.  W. 
740);  (1898)  Johansen  v.  Home  Fire  Ins. 
Co.,  54  Neb.  648  (74  N.  W.  866);  (1899) 
Home  Fire  Ina.  Co.  v.  Johanaen,  59  Neb.  349 
(80  N.  W.  1047). 

Additional  Insnmnee. 
Waiver  of  right  to  forfeit,  see  po«(.  H275, 

305-309. 

233.  (1894.)  A  provision  in  a  policy  of 
fire  insurance.  "That  the  having  of  other 
insurance  thereon  (the  insured  property), 
or  any  part  thereof,  valid  or  Invalid,  prior 
or  subseQuent,  not  made  known  to  this  com- 
pany, and  consented  to  hereon,  will  render 
this  policy  void,"  is  a  reasonable  one,  not 
unconscionable,  illegal  nor  contrary  to  pub- 
lic policy.  Hughes  v.  Insurance  Co.  of  Xorth 
America,  40  Neb.  626  (  59  N.  W.  112). 

234.  (1894.)  Where  It  Is  stipulated  in  a 
contract  of  Insurance  that  the  insurer  shall 
not  be  liable  thereon,  or  that  said  Insurance 
contract  shall  be  void  if,  without  the  in- 
surer's knowledge  or  consent,  the  insured 
shall  procure  additional  Insurance  on  the  In- 
sured property,  and  the  insured  violates  said 
insurance  contract  by  so  procuring  additional 
Insurance,  such  violation  la  a  defense  agalnet 
the  Insured  In  a  suit  upon  said  first  policy, 
unless  it  be  shown  that  said  violation  of 
the  first  insurance  rontract  was  brought 
about  through  fraud  or  mistake,  or  has  been 
waived  by  said  first  insurer.  Hughes  v.  /n- 
surance  Co.  of  North  America,  40  Neb.  626, 
(59  N.  W.  112). 

235.  (1897.)  A  fire  insurance  policy  pro- 
vided that  it  should  be  void  if  other  Insur 
ance  was  subsequently  obtained  without  the 
consent  of  the  company.  The  Insured  did 
thereafter  procure  other  Insurance  on  the 
same  property,  without  such  consent  or 
knowledge  of  the  insurer  of  Its  existence. 
Held,  That  there  was  a  breach  of  the  condi- 
tion of  the  first  policy,  and  a  recovery  can- 
not be  had  the»wn.  Home  Fire  Ina.  Co.  v. 
Wood,  50  Neb.  381  (69  N.  W.  941). 

236.  (1897.)  Procuring  additional  insur- 
ance without  the  consent  or  knowledge  of 
the  insurer  forfeits  a  policy  limiting  the 
amount  of  insurance  to  he  had  on  the  prop- 
erty. Blobodiskv  V.  Phenix  Ins.  Co.,  52  Neb. 
S95  (72  N.  W.  483). 

237.  (1902.)  Where  it  Is  provided  In  an 
Insurance  policy  that  no  additional  insurance 
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sball  be  taken  oat  on  the  property  described 
therein  without  the  conseDt  of  the  company, 
procuring  additional  Insurance  without  such 
consent  renders  the  policy  void.  Nebraaka 
Ueremme  Mutual  Int.  Oo.  v.  Baaele,  64  Neb. 
17  (89  N.  W.  428). ' 

Kaeplng  watcbman  on  premiMS. 

238.  (1894.)  The  statement  In  an  appli- 
cation for  the  Issuance  of  a  policy  of  insur- 
ance on  a  planing  mill,  that  "a  watchman  Is 
kept  on  the  premises  during  the  night  and 
at  all  other  times  when  the  works  are  not  in 
operation  or  the  workmen  present,"  should 
receWe  a  reasonable  construction,  and  there- 
fore the  mere  temporary  absence  of  such 
watchman  within  the  time  contemplated  did 
not  necessarily  relieve  the  Insurer  from  lia- 
bility or  loss  caused  by  a  fire  which  origi- 
nated during  such  absence.  Banover  Fire 
IM.  Co.  V.  Gttstin,  40  Neb.  828  (59  N.  W. 
376). 

Keeping  books  and  papers  In  safe. 

239.  (1900.)  Where  It  Is  conditioned  In 
8  policy  of  insurance  "That  the  assured  shall 
take  an  inventory  of  the  stock  hereby  cov- 
ered at  least  once  a  year,  and  shall  keep 
bookfl  of  account  correctly  detailing  pur- 
chases and  sales  of  said  stock,  and  shall 
keep  all  Inventories  and  books  securely 
locked  In  a  fire-proof  safe,  or  other  place 
secure  from  fire  in  said  store,  during  the 
hours  that  said  store  is  closed  for  business. 
Failure  to  observe  the  above  conditions  shall 
work  a  forfeiture  of  all  claims  under  this 
policy,"  held,  that  such  provisions  should  be 
construed  conjointly,  and  that,  to  work  a 
forfeiture  of  the  policy,  there  must  be  a  fall- 
are  to  perform  all  the  conditions  named,  and 
not  any  particular  one  of  them.  Connecticut 
Fire  In*.  Co.  v.  Jeary,  60  Neb.  338  (83  N.  W. 
78;  61  I*  R.  A.  698). 

240.  (1900.)  Where  the  warranty  clause 
provided  for  the  taking  of  an  inventory 
within  thirty  days  after  the  date  of  the 
policy  of  insurance,  if  one  had  not  been 
taken  within  twelve  months  prior  to  the 
issuance  of  such  policy,  and  that  the  assured 
would  keep  such  Inventory  and  also  the  last 
preceding  Inventory,  if  such  has  been 
taken.  In  a  flre-proof  safe,  or  other  place  not 
exposed  to  fire.  In  the  store  building,  and  an 
Inventory  had  not  been  taken  within  twelve 
months  prior  to  the  issuance  of  the  policy, 
AcW,  that  the  clause  referring  to  "the  last 
preceding  Inventory,  If  such  has  been  taken," 
did  not  apply  to  Inventories  taken  more  than 
twelve  mtmths  prior  to  the  issuance  of  tiie 


policy  of  insurance.  Continental  Int.  Co.  v. 
WauQh  A  Son,  60  Neb.  348  (83  N.  W.  81). 

241.  (1900.)  Where  there  was  attached 
to,  and  made  a  part  of,  a  policy  of  insurance 
a  warranty  providing,  in  substance,  that  the 
assured  would  take  an  Itemized  inventory  of 
stock  on  hand  at  least  once  in  each  calendar 
year,  and  unless  such  Inventory  has  been 
taken  within  twelve  calendar  months  prior 
to  the  date  of  the  policy,  one  should  be 
taken  In  detail  within  thirty  days  of  the  Is- 
suance of  the  policy;  and,  second,  that  the 
assured  will  keep  a  set  of  books  of  account 
from  date  of  Inventory,  as  provided  for  in 
the  first  section  of  this  clause,  and  during 
the  continuance  of  the  policy;  and  the  evi- 
dence showing  that  no  inventory  had  been 
taken  within  twelve  months  prior  to  the  is- 
suance of  the  policy,  held,  that  the  assured 
was  not  required  to  keep  books  of  account 
until  the  taking  of  the  Inventory  provided 
for,  and  that  thirty  days  were  given  to  per- 
form that  act,  and  where  a  fire  occurred  In 
less  than  thirty  days  from  the  Issuance  of 
the  policy,  no  breach  existed  in  either  of  the 
conditions  In  said  warranty  providing  for 
the  keeping  of  books  of  account  and  their 
preservation  In  a  flre-proof  safe,  or  other 
place  secure  from  fire,  in  the  building  con- 
taining the  insured  stock  of  goods.  Conti- 
nental Jn«.  Co.  V.  Waugli  <S  Son,  60  Neb. 
348  (83  N.  W.  81). 

Breach  as  to  part  of  risk. 

242.  (1889.)  A  policy  covering  realty 
and  various  classes  of  personalty,  the  latter 

not  being  specifically  named,  Is  not  entire, 
and  a  mortgage  on  the  realty,  given  in  vio- 
lation of  a  condition  In  the  policy  against 
incumbrance  or  sale  of  any  of  the  insured 
property,  will  not  prevent  a  recovery  for  the 
destruction  of  the  personalty.  State  Ins.  Co. 
V.  Schreck,  27  Neb.  527  (43  N.  W.  340;  20 
Am.  St.  Rep.  696;  6  L.  R.  A.  524). 

243.  (1891.)  Where  an  Insurance  policy 
covers  a  dwelling  and  dlfterent  classes  of  per- 
sonal property,  describing  them  separately, 
and  specifies  distinct  and  separate  amounts 
on  the  dwelling  and  each  kind  of  personalty, 
the  execution  of  a  mortgage  on  the  real 
estate,  in  violation  of  a  condition  against 
subsequent  Incumbrances  on  any  of  the 
property  Insured  Is  no  defense  to  an  action 
foP  the  loss  of  the  personalty.  Oerman  Ina. 
Co:v.  Falrhank,  32  Neb.  750  (49  N.  W.  711; 
29  Am.  St.  Rep.  459). 

244.  (1891.)  When  a  policy  is  taken  out 
on  dlfterent  classes  of  personal  property  for 
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separate  and  distinct  amounts,  the  violation 
of  a  condition  of  the  policy  against  Incum- 
brances by  the  execution  of  a  chattel  mort- 
gage, on  one  class  of  property,  will  not  pre- 
clude a  recovery  upon  the  policy,  for  the  de- 
struction of  the  property  of  another  kind 
not  incumbered.  Oerman  7ns.  Co.  v.  Fair- 
bank,  32  Neb.  760  (49  N.  W.  711;  29  Am.  St. 
Rep.  469). 

245.  (1891.).  Where,  In  a  policy  of  in- 
surance,  a   separate  valuation   has  been 

put  upon  the  different  subjects  of  Insurance, 
as  the  house,  household  goods,  barn,  etc., 
the  consideration  for  Insurance  on  the  house 
might  be  stated  in  the  policy  as  a  separate 
item,  so  of  the  consideration  for  the  house- 
hold furniture,  bam,  horses,  mules,  and  colte, 
and  the  stating  of  the  aggregate  of  these 
sums  In  the  policy  aa  the  consideration  in- 
stead of  the  items  separately  does  not  make 
the  contract  Indivisible  and  entire.  Ph'mix 
Ins.  Co.  V.  Orimea,  33  Neb.  340  (50  N.  W. 
1C8>. 

246.  (1898.)  A  policy  of  Insurance  In 
which  the  sum  thereof  Is  stated  In  the  ag- 
gregate, but  further  expressed  in  a  speciflc 
amount  on  each  several  designated  portions 
of  the  Insured  property,  is  not  an  entire  and 
indivisible  contract,  but  as  to  each  division 
of  the  property  It ,  Is  entire,  though  there 
may  be  Included  in  a  division  several  arti- 
cles. A  condition  or  provision  of  such  a 
policy  will  not  be  construed  as  applicable 
to  the  property  considered  as  a  whole,  but 
as  operative  and  of  force  relative  to  each 
separated  portion  or  division  thereof.  Home 
Fire  Ins.  Co.  v.  Bernstein,  65  Neb.  260  (75 
N.  W.  839). 

Effect  on  rights  of  mortgagee. 

247.  (1894.)    Where  a  policy  of  insurance 

issued  to  a  mortgagor  and  payable  to  the 
mortgagee  as  his  interest  might  appear,  pro- 
vided that  the  mortgagee  should  notify  the 
Insurer  of  any  change  of  ownership  of  the 
property  which  came  to  hie  knowledge,  but 
did  not  recite  what  the  effect  of  a  failure 
to  do  so  would  be,  a  failure  by  the  mort- 
gagee to  notify  the  Insurer  of  a  conveyance 
by  the  mortgagor  not  affecting  the  risk  will 
not  avoid  the  policy.  Phiiuix  Ins.  Co.  v. 
Omaha  Loan  d  Trust  Co.,  41  Neb.  834  (60 
N.  W.  133). 

248.  (1896.)  Case  where  mortgagee's 
right  to  recover  on  a  policy  under  a  clause 
making  the  loss  payable  to  him  as  his  in- 
terest should  appear  was  sustained,  though 
the  mortgagor  transferred  the  insured  prop- 


erty in  violation  of  the  policy.  Oakland 
Home  Ins.  Co.  v.  Bank  of  Commerce,  47  Neb. 
717  (66  N.  W.  646;  58  Am.  &t.  Rep.  663  ;  36 
L.  R.  A.  673). 

249.  (1896.)  Where,  to  a  fire  Insurance 
policy  was  attached  a  "mortgage  clause" 
making  the  loss  payable  to  a  named  mort- 
gagee of  the  insured  proiterty,  and  providing 
that  the  insurance  should  not  be  invalidated 
by  any  act  or  neglect  of  the  moAgaeor  or 
owner  of  the  Insured  property,  no  act  or 
omiBsion  of  the  mortgagor,  whether  the 
same  occurred  at  the  time  of  the  Issuance 
of  the  policy  or  prior  or  subsequent  thereto, 
InvaMdated  said  insurance  policy.  Hanover 
Fire  Ins.  Co.  v.  Bohn,  48  Neb.  743  (67  N. 
W.  774;  58  Am.  St.  Rep.  719). 

250.  (1898.)  The  clause  In  a  policy  of 
fire  insurance  providing  for  forfeiture  of 
the  policy  In  case  of  a  change  of  title,  con- 
strued not  to  defeat  a  recovery  of  a  mort- 
gagee who  has  had  a  policy  renewed,  where 
the  mortgagor  has  conveyed  the  premises 
to  another  without  knowledge  of  the  mort- 
gagee. Liverpool  d  London  d  Olohe  Ins.  Co. 
V.  Davis,  56  Neb.  684  (77  N.  W.  66). 

251.  (1900.)  Under  a  mortgage  clause 
attached  to  a  policy  of  Insurance  as  follows, 
"Loss,  if  any,  payable  to  Katbarioe  M. 
Antes  of  Oanandaigua.  N.  Y..  as  her  inters 
est  may  appear,  she  being  the  mortgagee," 
held,  that  the  mortgagee  stood  In  no  more 
favorable  light  than  as  assignee  of  the  pol- 
icy to  the  extent  of  her  Interest  In  the  In- 
sured property,  by  virtue  of  her  mortgage 
and  that  the  contract  of  Insurance  la  with 
the  mortgagor,  its  validity  depending  upon 
performance  or  waiver  of  the  conditions 
which  It  contains.  Antes  v.  state  Ins.  Co., 
61  Neb.  65  (84  N.  W.  412). 

B.  Katteis  Belating  to  Person. 

Change  of  occupation. 

252.  (1907.)  Where  a  traveling  sales- 
man who  Is  Insured  In  an  accident  insur- 
ance company  loses  his  position  and  while 
endeavoring  to  secure  another  such  position 
lived  upon  his  father's  ranch,  receiving  no 
salary  from  the  father,  he  does  not  thereby 
change  his  occupation  to  a  more  hazardous 
class  than  that  of  a  commercial  traveler. 
Simmons  V.  Western  Travelers  Accident 
Ass'n.  79  Neb.  20  (112  N.  W.  365). 

C.  Nonpayment  of  Premiums  or  Assess- 
ments. 

Extension  of  credit  as  waiver  of  right  to 
forfeit,  see  post,  86  319-333. 
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Power  to  waive  right  of  forfeiture,  see 
poat,  11269-272. 

Suspension  of  member  of  fraternal  asao- 
claUon,  see  poat,  749-756. 

IfonpaTment  of  premium  m)te. 
 Fire  insurance. 

253.  (1891.)  Tbe  pollcj  of  fire  insurance 
contained  a  clause  to  the  effect  that  if  the 
usored  fell  to  pay  his  premium  note  at  the 
time  Bpeclfled,  then  the  policy  should  cease 
to  be  Iq  force  and  remain  null  and  void 
during  the  time  the  note  remains  unpaid 
after  maturity,  and  that  the  payment  of  the 
premium  revives  the  policy,  and  makw  it 
good  for  the  balance  of  the  term.  The 
premium  note  matured  before  the  loss  com- 
plained of,  and  had  never  been  fully  paid. 
Held,  That  the  company  was  not  liable. 
Phenix  Ina.  Co.  v.  Bachelder,  32  Neb.  490 
(49  N.  W.  217;  29  Am.  St.  Bep.  443). 

254.  (1896.)  An  Insurance  company  may 
I7  its  policy  provide  that  upon  the  failure 
of  the  insured  to  pay  In  full  at  maturity  a 
premium  note  therein  described  said  i>olicy 
shall  lapse  and  remain  inoperative  while 
such  note  remains  unpaid,  and  such  condi- 
tion, unless  waived,  is  a  complete  defense 
to  an  action  by  the  insured  for  a  loss  dur- 
ing the  period  of  default.  Bome  Fire  Im. 
Co.  V.  Cfarbacz,  48  Neb.  827  (67  N.  W.  864). 

255.  (1899.)  A  policy  of  lire  insurance 
stipulated  that  It  should  be  suspended  and 
rendered  inopentlve,  and  of  no  force,  dur- 
ing tbe  time  the  premium  note,  or  any  part 
thereof,  remained  overdue  and  unpaid.  That 
the  note  remained  unpaid  at  the  time  tbe 
Insured  projwrty  was  destroyed  by  fire  will 
not  defeat  a  recovery  on  the  policy  In  case 
the  note  had  not  then  matured.  Farmers 
A  Merchanta  Ins.  Co,  v.  Wtord,  59  Neb.  451 
(81  N.  W.  312). 

256.  (1900.)  The  failure  of  an  insured 
to  pay  at  maturity  a  note  given  for  a  pre- 
mium due  en  a  policy  of  insurance  Is  a  com- 
plete defense,  as  to  liability  for  loss  of 
property  Insured  during  defeult,  where  it  Is 
provided  that  the  policy,  because  of  non- 
payment of  such  note,  shall  lapse  and  be  of 
no  force  and  effect,  unless  the  conditions 
are  waived  by  the  insurer.  Antes  v.  State 
Ins.  Co.,  61  Neb.  55  (84  N.  W.  412). 

257.  (1902.)  Where  credit  is  extended 
and  a  note  is  taken  for  the  premium  to  be 
paid  for  a  policy  of  Insurance,  and  both  the 
note  and  Insurance  policy  provide  that  In 
case  the  note  Is  not  paid  at  maturity  the 


policy  shall  be  suspended.  Inoperative  and 
of  no  force  or  effect  so  long  as  the  note  or 
any  part  thereof  remains  due  and  unpaid, 
the  Insurance  company  cannot  be  held  lia- 
ble for  a  loss  occurrli^  after  the  maturity 
of  the  note  and  while  the  same  Is  unpaid. 
Houston  V.  Farmers  de  Merchants  Jns.  Co., 
64  Neb.  138  (89  N.  W.  635). 

268.  (1902.)  A  by-law  of  a  mutual  in- 
surance company,  which  provides  that  the 
company  shall  not  be  liable  for  any  loss 

that  may  occur  while  a  member  is  In  de- 
fault of  the  payment  of  a  legal  assessment, 
is  a  reasonable  by-law,  and  will  be  upheld. 
Farmers  Mutual  Ins.  Co.  v.  Kinney,  64  Neb. 
808  (90  N.  W.  926).' 

259.  (1903.)  The  policy  sued  upon  pro- 
vided for  suspension  of  the  Insurance  dur- 
ing the  time  any  premium  note  remained 
overdue  and  unpaid;  a  loss  occurred  while 
plaintiff  was  In  default  of  payment  of  his 
first  premium  note;  the  note  named  the 
agent  as  payee,  but  was  owned  by  Insurer. 
UeM,  That  plalDtiff's  default,  unless  waived, 
suspended  his  insurance.  Hooker  v.  Con- 
tinental Ins.  Co.,  69  Neb.  764  (96  N.  W.  663). 

 Life  Insurance. 

260.  (1902.)  Where  insured  gives  his 
note,  due  In  ninety  days  from  the  policy's 
delivery,  payable  to  the  order  of  the  In- 
surer's agent,  for  a  part  of  the  .first  pre- 
mium, and  the  agent's  contract  entitled  him 
to  100  per  cent,  of  the  first  premium  as  his 
commission,  and  he  was  charged  with  tbe 
amount  of  such  premium,  and  sold  the  note, 
and  the  insured  died  after  Its  maturity 
without  having  paid  It,  and  afterwards  the 
insurer  bought  it  from  the  agent's  indorsee, 
and  denied  liability  on  the  policy  because 
it  contained  a  stipulation  for  Its  suspension 
during  default  on  any  note  given  for  pre- 
miums, a  finding  by  the  trial  court  against 
such  contention  of  the  insurer  should  he 
sustained.  Union  Life  Ins.  Co.  v.  Parker, 
66  Neb.  395  (92  N.  W.  604;  103  Am.  St. 
Rep.  714;  62  L.  R.  A.  390). 

261.  (1904.)  The  defendant,  on  May  23, 
1899,  Issued  to  one  Sharpe  a  policy  of  In- 
surance on  his  life.  In  which  It  was  provided 
that  he  should  pay  to  the  company  a  cash 
premium  of  }53.06  on  the  23d  day  of  May 
In  each  year  for  twenty  years  thereafter. 
It  was  further  provided  that  the  payment 
of  the  first  annual  premium  should  con- 
tinue the  policy  In  force  for  fourteen 
months,  and  that  after  the  payment  of  two 
annual  premiums  it  would  be  continued  In 
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force  for  tbe  period  of  two  yeus  and  five 
montha.  Tbe  fiist  annual  premium  was 
paid  when  the  policy  was  issued;  the  sec- 
ond was  not  paid  when  due,  but  the  assured 
made  a  cash  payment  of  $14,  and  gave  his 
note  to  the  company  due  in  three  months 
thereafter,  by  which  It  was  stipulated  that 
if  he  failed  to  pay  the  note  at  maturity  all 
claims  to  further  Insurance  and  benefits 
under  the  policy  should  become  void  and 
forfeited,  except  as  stated  In  the  policy 
Itself.  He  failed  to  pay  the  note  when  it 
fell  due.  and  the  company  renewed  it  for 
one  month.  When  tbe  renewal  note  ma- 
tured he  a^in  made  default,  and  the  com- 
pany thereupon  canceled  the  policy  and  the 
note.  One  year,  six  months  and  four  days 
thereafter  the  assured  died,  and  his  bene- 
ficiary brought  suit  to  recover  the  amount 
named  In  the  policy.  Held,  That  a  for- 
feiture had  accrued  and  the  plalnUff  could 
not  recover.  Sharpe  v.  New  York  ZAfe  Ins. 
Co.,  6  Unof.  278  (98  N.  W.  66). 

262.  (1904.)  Provisions  of  the  policy 
sued  on  examined,  construed  and  held  not 
to  extend  Its  benefits  beybnd  the  date  of  the 
default  In  payment  of  the  note  given  ton 
the  extension  of  time  in  which  to  pay  such 
pnmium.  Sharpe  v.  New  York  lAfe  Ins, 
Co.,  S  Unof.  278  (98  N.  W.  66). 

Agreement  by  agent  to  make  payment  for 
insured. 

263.  (1903.)  Where  an  insurance  agent. 
In  Uklng  the  application  for  Insurance, 
agrees  with  the  assured  to  make  the  pay- 
ment falling  due  on  the  policy  for  the  aa- 
Bured,  for  a  specified  time,  such  agreement 
Is  not  binding  on  the  company,  and  In  mak- 
ing payments  In  pursuance  thereof,  the 
agent  acts  on  behalf  of  the  assured  and  not 
for  the  company.  Parker  v.  Knights  Temp- 
Uxfs  d  Maaona'  Life  Indemnity  Co.,  70  Neb. 
268  (97  N.  W.  281). 

Bigbt  to  paid-up  policy  or  surrender  value. 

264.  (1878.)  A  life  Insurance  policy  pro- 
vided that  a  certain  part  of  each  premium 
be  allowed  as  a  loan  or  credit  and  as  a 
debt  against  the  policy  until  paid  or  can- 
celed by  profits  or  otherwise,  and  further 
provided  that  after  a  certain  time  and  after 
full  annual  payments  of  premiums  during 
this  time,  upon  default  and  surrender  of 
the  policy  by  the  Insured,  the  company 
should  Issue  to  him  a  new  paid-up  policy 
for  an  equitable  amount,  subject  to  the  out- 
standing loans  or  credits;  held,  that  upon  a 
breach  of  the  covenant  to  issue  such  new 


paid-up  policy  by  ttie  company,  the  measure 
of  damages,  after  full  payment  of  all  pre- 
miums accrued  b^ore  such  default,  is  the 
full  cash  value  of  the  new  paid-up  policy 
at  the  time  of  the  breach  of  contract,  with 
interest  thereon.  Union  Central  Life  Ina. 
Co.  V.  McHugh,  1  Neb.  66. 

266.  (1881.)  Where  a  husband  took  out 
a  policy  on  his  life  payable  to  his  wife,  and 
paid  all  premiums,  and  retained  possession 
of  the  policy,  and  afteii  it  had  lapsed,  sur- 
rendered It  to  the  agent  of  the  company  for 
an  agreed  price  of  $350  which  was  to  be 
credited  In  premiums  on  a  new  policy  Is- 
sued* to  him,  which  credit  was  afterwards 
reused,  an  action  against  the  Insurance 
company  for  the  surrender  value  of  tbe 
policy  was  properly  brought  in  tbe  name 
of  a  husband  and  not  in  the  name  of  his 
wife.  New  York  Life  Ins.  Co.  v.  Bonner, 
11  Neb.  169  (7  N.  W.  745). 

266.  (1894.)  It  was  stipulated  In  a  life 
Insurance  policy  that  In  case  of  default  of 
payment  of  the  annual  premium  therein 
named,  after  the  payment  In  full  of  three 
of  such  premiums,  the  insurance  company 
would  issue  In  favor  of  the  beneficiary 
therein,  a  paid-up  policy  for  as  many  parts 
of  the  amount  insured  as  equaled  the  num- 
ber of  premiums  paid,  provided  such  policy 
should  be  surrendered  duly  receipted  within 
six  months  from  the  date  of  such  default. 
Held,  That  the  surrender  of  the  receipted 
policy  within  six  months  after  default  is  a 
condition  precedent  to  the  right  to  demand 
paid-up  Insurance.  McLangHlin  v.  Equitable 
Life  Aaaurance  Society,  38  Neb.  72S  (57  N. 
W.  557). 

267.  (1894.)  In  a  life  policy  providing 
for  Issue  of  paid-up  insurance  upon  sur- 
render of  old  policy  within  six  months  after 
default,  time  is  of  the  essence,  and  wbero 
there  Is  no  surrender  for  more  than  eleven 
months  the  beneficiary  cannot  compel  spe- 
cific performance  tiiou^  three  annual  pre- 
miums had  been  paid.  McLaughlin  v.  Equi- 
table Life  Assurance  Society,  38  Neb.  725 
(57  N.  W.  557). 

ZI.  ESTOPPEL,   WAIVES  OB  AOREE- 
KENT  APFECTINa  BIOHT  TO 
ATOtD  OB  FOBFEIT 
POLICY. 

Forfeiture  or  suspension  of  member  of 
fraternal  association,  see  post,  S|  759-776. 

Waiver  of  defects  In  policy,  see  ante. 
81 94-96. 

Waiver  of  right  to  have  adjustment  of 
loss,  see  post,  §8  448-453. 
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Power  to  waiver  In  general. 

268.  (1902.)  An  insurance  company  may 
by  its  conduct  waive  a  forfeiture  when  It 
has  notice  of  the  breach  of  condition  upon 
which  such  forfeiture  Is  based.  Hartfori 
Fire  Ins.  Co.  v.  Landfare,  63  Neb.  659  (88 
N.  W.  779). 

 Vonpayment  of  premium. 

269.  (1890.)  A  clause  In  a  policy  of  Are 
Insurance  providing  that  "the  company  shall 
not  be  liable  by  virtue  of  this  policy,  or  any 
renewal  thereof,  until  the  premium  therefor 
shall  be  actually  paid"  may  be  waived  by 
the  company.  NeJtraska  d  Iowa  Ina.  Co.  v. 
Christiensen,  29  Neb.  672  (46  N.  W.  924; 
26  Am.  St.  Rep.  462). 

270.  (1891.)  A  provision  in  a  policy  that 
it  should  not  be  In  force  during  the  time  a 
premium  note  remains  unpaid  after  becom- 
ing due,  may  be  waived  by  the  Insurer. 
Pha-nix  Ins.  Co.  v.  Bachelder,  32  Neb.  490 
(49  N.  W.  217;  29  Am.  St.  Rep.  443) ;  (1895) 
Phenix  In*.  Co.  v.  Bottitu,  44  Neb.  745  (63 
N.  W.  46);  (1896)  McEvojf  v.  Nebraaka 
lotca  Jn9.  Co.,  46  Neb.  782  (65  N.  W.  888). 

271.  (1898.)  SUpulations  in  a  contract 
of  life  Insurance  providing  for  a  forfeiture 
in  case  of  default  by  the  Insured  in  paying 
premiums  at  a  place  and  on  a.^  Bpeclfied 
are  Inserted  for  the  beneOt  of  the  company 
and  may  be  waived  by  It.  Hartford  Life  <£ 
Annuity  Int.  Co.  v.  Eastman,  64  Neb.  90  (74 
N.  W.  394). 

272.  (1901.)  A  provision  in  the  policy  of 
a  mutual  Are  insurance  company  that,  if  the 
member  holding  the  policy  "ftlls  to  pay  any 
assessment  *  •  •  at  the  time  specified  in  the 
notice  sent  him  by  the  secretary,"  It  shall 
become  void.  Is  within  the  purview  of  the 
rules  as  to  waiver  ef  forfeitures  and  will  he 
waived  by  acta  of  the  company  inconsistent 
with  an  intention  to  rely  thereon.  Johnston 
V.  Phelps  County  Farmers  Mutual  Ins.  Co., 
63  Neb.  21  (88  N.  W.  142;  66  U  R.  A.  127). 

 Vacancy  of  building. 

273.  (1899.)  A  policy  of  fire  Insurance 
providing  that  It  shall  be  null  "if  the  build- 
ing be  or  become  vacant  or  unoccupied  and 
80  remain  for  ten  days,"  does  not,  upon  a 
violation  of  such  condition,  become  abso- 
lutely void  unless  the  insurer  chooses  to  take 
advantage  of  the  forfeiture.  Home  Fire  Ins. 
Co.  V.  Kuhlman,  58  Neb.  488  (78  N.  W.  936: 
76  Am.  St.  Rep.  Ill;  (1902)  Hunt  v.  State 
Ins.  Co.,  66  Neb.  121  (92  N.  W.  921). 

274.  (1906.)    A  policy  Of  tornado  Insur- 


ance, containing  a  provision  that  If  the  build- 
ings insured  be  or  become  vacant  or  unoc- 
cupied the  policy  shall  be  null  and  void, 
does  not  become  absolutely  void  upon  a  vio- 
lation of  such  omdltlon.  unless  the  insurer 
chooses  to  take  advantage  of  the  forfeiture. 
Farmers  rf  Merchants  Ins.  Co.  v.  Bodge,  76 
Neb.  31  (106  N.  W.  1004). 

—  Additional  Insurance. 

275.  (1894.)  Violation  by  Insured  of  a 
provision  in  a  policy  prohibiting  other  insur- 
ance does  not  render  the  policy  void,  but 
voidable  at  the  election  of  the  Insurer  by 
whom  it  might  be  waived.  Hughes  v.  Ins. 
Co.  of  Xorth  America,  40  Neb.  626  (59  N.  W. 
112);  (1895)  Eagle  Fire  Co.  v.  Oiobe 
Loan  d  Trust  Co.,  44  Neb.  380  (62  N.  W. 
895);  (1895)  Home  Fire  Ins.  Co.  v.  Ham- 
mang,  44  Neb.  566  (62  N.  W.  883);  (1897) 
Slobodisky  v.  Phenix  Ina.  Co.,  62  Neb.  395 
(72  N.  W.  483), 

Implied  waiver  in  general. 

276.  (1894.)  Knowledge  of  the  existence 
of  a  right  or  defense  and  the  Intention  to 
relinquish  it  must  concur  In  order  to  estop 
a  party  by  waiver.  Hamilton  v.  Home  Fire 
Ins.  Co.,  42  Neb.  883  (61  N.  W.  93). 

277.  (1899.)  A  waiver,  to  be  effective  in 
defeating  a  forfeiture,  need  not  rest  on 
either  a  new  agreement  or  an  estoppel;  and 
when  once^  made  It  Is  irrevocable.  Home 
Fire  Ins.  Co.  v.  f  uhlman,  68  Neb.  488  (78 
N.  W.  936;  76  Am.  St  Rep.  111). 

278.  (1903.)  A  permanent  waiver  of  a 
condition  in  a  policy  of  insurance  would 
not  be  Inferred  from  occasional  Indulgences 
shown  a  policy-holder.  Parker  v.  Knights 
Templar's  <E  Sl^asons'  Life  Indemnitj/  Co.,  70 
Neb.  268  (97  N.  W.  281). 

279.  (1903.)  No  implication  of  a  waiver 
of  the  terms  of  a  contract  can  arise  from 
acta  which  may  be  construed  as  com- 
pliance with  such  terms.  Parker  v.  Knights 
Templar's  rf  Masons'  Life  Indemnity  Co.,  70 
Neb.  268  (97  N.  W.  281). 

280.  (1906.)  A  waiver  of  a  condition 
will  not  be  implied  from  an  act  not  inconsist- 
ent with  an  Intention  to  Insist  upon  perform- 
ance. DriscoU  V.  Modem  Brotherhood  of 
America.  77  Neb.  282  (109  N.  W.  158). 

Power   of  agents   or  officers  respecting 
waiver. 

281.  (1890.)  A  local  agent  Of  an  Insur- 
ance has  no  authority  to  waive  the  express 
conditions  in  the  printed  contract  of  Insur- 
ance, and  the  company  is  not  bound  by  such 
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vnaathorized  waiver  by  the  agent  German 
Ina.  Co.  V.  Beiduk,  30  Neb.  288  (46  N.  W. 
481;  27  Am.  St.  Rep.  402). 

282.  (1892.)    Where  an  insurance 

has  power  to  lasne  a  policy  of  insurance, 
and  also  the  power  to  make  changes  as  to 
the  person  entitled  to  the  benefits  thereof 
which  do  not  increase  the  risk,  he  has  au> 
thorlty  to  authorize  the  execution  and  as- 
signment of  a  mortgage  on  the  premises, 
such  mortgage  being  named  in  the  applica- 
tion for  Insurance,  fferman  Ina.  Co,  v.  Peit- 
rod,  35  Neb.  273  (53  N.  W.  74). 

283.  (1892.)  A  local  agent  who  has  the 
power  to  make  a  contract  of  Insurance  has 
authority  to  consent  to  additional  insurance 
and  to  accept  notice  of  a  change  in  the  risk 

and  of  the  placing  of  incumbrances  on  the 
property,  unless  there  Is  some  provision  in 
(he  policy  to  the  contrary.  Oerman  Ina.  Co. 
V.  Rounds,  35  Neb.  752  (53  N.  W.  660). 

284.  (1892.)  The  Indorsement  upon  a 
policy  by  a  local  agent  of  his  approval  of  the 
assignment  of  a  policy  Is  binding  upon  the 
company,  where  the  policy  contains  a  clause 
that  "no  assignment  thereof  shall  be  valid 
unless  the  same  ia  indorsed  thereon  and  ap- 
proved by  the  company,  or  its  r^ular  agent. 
In  writing!"  Oerman  Ina.  Co.  v.  Rounds,  35 
Neb.  752  (58  N.  W.  660). 

286.  (1892.)  Where  a  local  insurance 
agent,  with  power  to  make  contracts  of  in- 
surance, employs  a  clerk  authorizing  him  to 
do  business  In  the  agent's  name,  the  acts 
of  such  clerk  are  the  acts  of  the  agent,  and 
a  subsequent  endorsement  by  the  clerk,  on 
a  policy  Issued  by  him,  granting  permission 
for  additional  insurance,  and  the  dlscMntin^ 
uance  of  a  night  watchman,  which  was  ac- 
quiesced in  by  the  agent,  such  endorsements 
are  binding  on  the  company.  Oerman  Ins. 
Co.  V.  Rounds,  36  Neb.  752  (63  N.  W.  660). 

286.  (1898.)  It  seems  that  the  authority 
of  an  Insurance  agent  to  waive  the  payment 
of  the  premium  In  cash  and  give  the  Insured 
credit  therefor  may  be  inferred  from  the 
fact  that  the  agent  Is  authorized  to  negotiate 
contracts  of  insurance,  to  fill  out  and  deliver 
insurance  policies  executed  In  blank  and  left 
with  him  for  that  purpose,  and  to  receive 
and  receipt  for  Insurance  premiums,  and  to 
make  settlements  from  time  to  time  with  his 
principal  for  premiums  collected.  Stobo- 
disky  V.  Phenix  Ina.  Co.,  53  Neb.  816  (74  N. 
W.  270). 

287.  (1899.)   An  agent  of  a  corporation. 


acting  within  the  scope  of  Us  authority, 
may.  by  his  declaration  or  conduct,  waive 
his  principal's  right  to  take  advantage  of  a 
forfeiture.  Home  Fire  Ins.  Co.  v.  Kuhlman, 
58  Neb.  488  (78  N.  W.  936;  76  Am.  St  Rep. 
111). 

288.  (1906.)  From  the  mere  fact  that 
one  delivered  a  policy  of  fire  insurance,  in 
the  preparation  or  execution  of  which  he  did 
not  participate,  and  is  not  shown  to  have 
been  authorized  to  participate,  it  cannot  be 
inferred  that  he  had  authority  to  modify 
the  contract  or  to  waive  any  of  Its  covenants 
or  stipulationa  Shackleford  £  Dickey  v. 
Indemnity  Fire  Ina.  Co..  75  Neb.  680  (106  N. 
W.  771). 

289.  (1906.)  The  acta  relied  upon  as  con- 
stituting a  waiver  must  be  those  of  the  per^ 
son  whose  rights  are  affected  by  It  or  of 

some  one  duly  authorized  to  act  for  him. 
DriscoU  V.  Modern  Brotherhood  of  America. 
77  Neb.  282  (109  N.  W.  168). 

 Effect  of  provlaiona  in  policy. 

290.  (1890.)  Where  a  policy  of  insurance 
provides  that  the  Insured  must  obtain  the 
written  consent  of  the  insurer  before  taking 
out  additional  insurance  and  the  insured  ob- 
tains the  oral  consent  of  a  local  agent  of  the 
Insurer  for  such  additional  insurance,  he 
thereby  forfeits  his  first  policy.  Oerman 
Ina.  Co.  V.  Heiduk,  30  Neb.  288  (46  N.  W. 
481;  27  Am.  St  Rep.  402).  [Modified.  63 
Neb.  559;  66  Neb.  129.] 

291.  (1894.)  Where  a  policy  provides 
that  the  company  shall  not  be  liable  after 
the  removal  of  insured  personalty  and  re- 
quires any  waiver  of  the  terms  to  be  In- 
dorsed on  the  contract,  oral  consent  to  re* 
moral  by  one  who  Issued  the  policy,  but 
who  was  not  an  agent  when  he  consented, 
does  not  bind  the  company,  and  removal  of 
the  goods  without  written  consent  avoids 
the  contract.  Burlington  Ina.  Co.  v.  Camp- 
&ell.  42  Neb.  208  (60  N.  W.  599). 

292.  (1901.)  The  provision  In  a  policy 
that  no  person  shall  have  the  power  to 
waive  any  of  the  conditions  of  "this"  con- 
tract, except  the  secretary  or  other  chief 
officer,  and  then  only  in  writing,  applies  to 
the  contract  as  executed  and  delivered,  and 
not  to  the  blank  form.  State  Ina.  Co.  of 
De»  Moines  v.  Hale.  1  Unof.  191  (95  N.  W. 
473). 

298.  (1902.)  An  agent  cannot  by  oral 
contract  waive  the  express  terms  of  the 
policy  when  such  policy  provides  that  "no 
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oOcer,  atent  or  representatlTe  of  the  com- 
pany sball  be  held  to  have  mUved  any  of 
the  terma  and  conditions  of  this  policy,  un- 
less such  waiver  shall  be  indorsed  hereon 
Id  writing.  Hartford  Fire  Int.  Co.  v.  Land- 
fare,  fi3  Neb.  569  (88  N.  W.  779). 

204.  <1902.)  A  proTision  in  a  policy  of 
Insurance  that  no  officer  or  ngent  shall  be 
held  to  hate  waived  any  of  Its  terms  or 
conditions  unless  such  waiver  shall  be  In- 
dorsed thereon  In  writing,  is  a  limitation 
00  the  authority  of  a  local  agent  of  the 
company,  and  an  attempted  waiver,  In  vio- 
lation of  such  provision,  is  not  binding  on 
the  Insurer.  Hunt  v.  State  Itu.  Co.,  66  Neb. 
121  (92  N.  W.  921) ;  but  see  66  Neb.  125  (92 
N.  W.  921). 

Knowledge  or  notice  of  fturta. 

296.  (1894.)  Where  an  insurance  i^nt. 
with  authority  to  receive  premiums  and 
issue  policies,  exercises  such  authority  with 
knowledge  of  the  existence  of  concurrent 
Insurance  on  the  premises,  the  company  Is 
estopped,  after  a  loss,  to  insist  that  the 
policy  Is  void  because  consent  to  such  con- 
current Insurance  waa  not  given  in  writing. 
Phenix  In».  Co.  v.  Covey,  41  Neb.  724  (60  N. 
W.  12). 

296.  (1895.)  The  provision  in  a  policy 
rendering  it  void  in  case  the  insured  prop- 
erty was  at  the  date  of  the  policy  or  should 
afterwards  become  vacant  or  unoccupied 
was  Inserted  therein  for  the  benefit  of  the 
iDBurer,  and  the  existence  of  the  vacancy 
at  the  date  of  the  Issuance  of  the  policy  did 
not  render  the  policy  in  suit  void  but  void- 
able at  the  election  of  the  Insurer;  and  the 
hianrer  Is  estopped  from  setting  ap  anch 
drf^e  where  the  policy  was  iasued  with 
actual  knowledge  of  the  vacancy.  Roch- 
etter  Loan  d  Banking  Co.  v.  Liberty  Ins.  Co., 
44  Neb.  537  (62  N.  W.  877;  48  Am.  St  Rep. 
748). 

297.  (1897.)  Where  an  insurance  com- 
pany laaues  a  policy  with  knowledge  of 
ottier  Insurance  on  the  same  property.  It 
cauDOt  escape  liability  on  the  ground  that 
no  memorandum  of  the  prior  insurance  was 
indorsed  on  the  policy.  Borne  Fire  In$.  Co. 
V.  Wood.  50  Neb.  381.(69  N.  W.  941). 

298.  (1898.)  Where  a  policy  Is  Issued 
on  a  stock  of  goods,  evidence  showing  that 
the  insured  told  the  Insurer's  agent  that 
be  had  no  safe  or  other  safe  place  to  keep 
the  hooka  of  accounts  and  that  the  agent 
replied  that  it  would  he  all  right,  sustains 
a  decree  reforming  a  policy  of  Are  insurance 


that  contained  an  "Iron  safe  clause."  Hoi;:e 
Fire  7ji».  Co.  v.  Ournejf,  66  Neb.  306  (76  N. 
W.  553). 

299.  (1899.)  A  provision  avoiding  the 
policy  should  the  premises  "be  or  become 
vacant"  held  waived,  where  they  were  va- 
cant when  the  policy  was  issued  and  in- 
surer's agent  knew  that  fact.  O'ermaa  Jns. 
Co.  V.  Frederick,  67  Neb.  638  (77  N.  W. 
1106). 

Knowledge  or  notice  to  offlcMa  or  agents. 

.300.  (1890.)  Where  the  insured  property 
was  situated  in  an  adjoining  state  and  the 
persona  insured  were  residents  of  this  state, 
but  the  agent  of  the  insurance  company, 
through  whom  the  insurance  was  effected, 
resided  near  the  property  insured,  and  had 
notice  of  the  usei  whi:h  the  building 
was  applied,  his  knowledge  will  be  deemed 
that  of  the  company,  and  it  will  be  too  late 
after  a  loss  has  occurred  to  object  upon  the 
ground  that  the  building  was  applied  to 
uses  prohibited  in  the  policy.  Insurance 
Co.  of  A'ortA  America  v.  McLimana,  28  Neb. 
653  (44  N.  W.  991):  Springfield  Ins.  Co.  v. 
McLimane,  28  Neb.  846  (46  N.  W.  171). 

301.  (1895.)  Knowledge  on  the  part  of 
the  agent  of  an  insurance  company  author- 
ized to  issue  its  policies,  of  facts  which 
render  the  contract  voidable  at  the  Insurer's 
option,  is  knowledge  of  the  company.  Eagle 
Fire  Co.  v.  Cflobe  Loan  d  Trust  Co.,  44  Neb. 
380  (62  N.  W.  895);  (1902)  Hartford  Fire 
Ins.  Co.  V.  Landfare,  63  Neb.  559  (88  N.  W. 
779);  (1902)  Hunt  v.  State  Ins.  Co.,  66  Neb. 
125  (92  N.  W.  921). 

302.  (1896.)  Knowledge  by  the  agent  of 
an  Insurance  company  that  the  property  In- 
sured is  vacant  at  the  date  of  issue  of  the 
policy  is  knowledge  of  the  company.  Roch- 
ester Loan  rf  Banking  Co.  v.  Liberty  Ins.  Co., 
44  Neb.  537  (62  N.  W.  877;  48  Am.  St.  Rep. 
746). 

303.  (1898.)  Insurer's  agent,  empow- 
ered to  receive  and  transmit  applications 

and  to  receive  payment  of  the  premium, 
binds  the  company  by  knowledge  acquired 
In  and  about  the  preparation  of  the  applica- 
tions and  by  representations  made  to  the 
Insured  while  so  doing.  Home  Fire  Ins.  Co. 
V.  aumey,  66  Neb.  306  (76  N.  W.  553). 

304.  (1899.)  An  Insurer  committing  to 
an  agent  the  supervision  and  inspection  of 
Its  risks  is  charged  with  knowledge  of  any 
fact  learned  by  such  agent  while  engaged 
in  the  performance  of  his  duty  as  such  In- 
specton.    Phenix  Ins.  Co.  of  Brooklyn  v. 
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Holcomhe,  57  Neb.  622  (78  N.  W.  300;  73 
Am.  St.  Rep.  632). 

 Additional  insurance. 

305.  (1895.)  The  statement  of  an  In- 
sured to  the  agent  of  the  Insurance  company 
carrying  the  risk  that  the  former  Intends 
to  take  out  additional  Insurance  on  the  in- 
sured property  is  not  notice  to  such  agent 
or  his  principal  of  the  existeuce  of  such  ad- 
ditional Insurance  when  taken  out  by  the 
Insured.  Eagie  Fire  Co.  v.  Olobe  Loan  <£ 
Trust  Co.,  44  Neb.  3S0  (62  N.  W.  895). 

306.  (1895.)  Where  the  agent  of  the 
insurer  has  knowledge  of  the  existence  of 
other  Insurance,  at  the  time  he  issued  the 
policy,  such  knowledge  Is  knowledge  of  the 
company,  and  It  is  bound  thereby.  Home 
Fire  /n«.  Co.  v.  Hammang,  44  Neh.  566  (62 
N.  W.  883). 

307.  (1897.)  A  statement  by  the  insured 
to  the  agent  of  the  Insurer  that  the  former 
Intends  to  procure  additional  insurance  on 
the  property  Is  not  notice  of  the  existence 
of  such  additional  Insurance  when  obtained. 
Home  Fire  Ins.  Co.  v.  Wood,  50  Neb.  381 
(69  N.  W.  941). 

308.  (189*7.)  Notice  to  an  agent  of  an 
Insurer  that  the  Insured  has  taken  out  ad- 
ditional Insuranm  on  the  insured  property 
Is  notice  to  such  agent's  principal.  S/o6o- 
aisky  V.  Phoenix  Ins.  Co.,  52  Neb.  395  (72  N. 
W.  483). 

309.  (1898.)  Agent's  knowledge  that  In- 
surer, in  violation  of  the  contract,  procured 

additional  insurance  which  rendered  the 
first  policy  voidable  at  insurer's  option,  held 
knowledge  of  Insurer.  Home  Fire  Ins.  00. 
V.  Bernstein,  55  Neb.  260  (75  N.  W.  839). 

X'allnre  to  make  inquiry  or  require  appli- 
cation. 

310.  (1904.)  When  an  Insurance  com- 
pany issues  Ita  policy,  and  accepts  and  re- 
tains the  premium,  without  requiring  an 
application  by  the  insured,  and  without  mak- 
ing inquiry  as  to  the  condition  of  the  prop- 
erty or  the  stale  of  its  title,  and  the  Insured 
has.  In  tact,  an  insurable  Interest,  the  com- 
pany will  be  conclusively  presumed  to  have 
insured  such  interest,  and  to  have  waived 
all  provisions  In  the  policy  providing  for  its 
forfeiture  by  reason  of  any  facts  or  circum- 
stances affecting  the  condition  or  title  of  the 
property  in  regard  to  which  no  such  state- 
ment was  required  or  Inquiry  made.  Farm- 
ers cf  Merchants  Ina.  Co.  v.  Michel,  72  Neb. 
122  (100  N.  W.  130). 


Insertion  of  false  answers  by  agent  of  In- 
sorer. 

311.  (1890.)  The  agent  Of  an  Insurance 
company,  who  is  authorized  to  procure  appli- 
cations for  Insurance  and  to  forward  them 
to  the  company  for  acceptance,  is  the  agent 
of  the  Insurer,  and  not  of  the  Insured,  in  alt 
that  he  does  in  preparing  the  applications  or 
as-  to  any  representations  as  to  the  character 
and  effect  of  the  statements  so  made,  state 
Int.  Co.  V.  Jordan,  29  Neb.  614  (46  N.  W. 
792). 

312.  (1890.)  Where  It  appeared  that  the 
insured  was  unable  to  read  and  write,  and 
the  application  was  made  Out  by  the  agent 
of  the  insurance  company,  who  testified  that 
be  read  It  over  to  the  insured,  while  the 
latter  testified  that  the  agent  did  not  so  read 
It,  and  he  had  no  knowledge  of  Its  contents, 
there  being  thus  a  conflict  of  evidence  on 
this  point,  and  the  Jury  having  found  for  the 
the  plaintiff,  held,  that  if  the  insured  was 
not  aware  of  the  contents  of  the  application, 
he  would  not  be  bound  by  statements  there- 
in. State  Ins.  Co.  v.  Jordan,  29  Neb.  514 
(46  N.  W.  792). 

313.  (1892.)  Where  a  loss  occurred  be- 
fore the  building  was  completed,  in  an  action 
upon  a  policy  which  stated  that  the  building 
was  occupied  by  a  tenant,  it  was  no  defense 
that  the  building  was  unoccupied  where  the 
agent  had  filled  out  the  application  for  In- 
surance showing  that  the  building  was  in 
course  of  erection,  and  leaned  the  policy 
thereon.  German  In».  Co.  v.  Penrod,  35  Neb. 
273  (53  N.  W.  74). 

314.  (1895.)  An  insurance  company  la 
liable  on  Its  policy  Issued  on  a  written  ap- 
plication misBtatlng  the  facts,  where  such 
misstatements  were  written  In  the  applica- 
tion by  the  company's  agent,  the  Insured 
having  correctly  stated  the  facts  and  acted 
otherwise  In  good  faith,  not  consenting  to 
or  knowing  of  the  misstatetaent.  ffome  Fire 
Ins.  Co.  V.  FalJon,  45  Neb.  564  (63  N.  W. 
860). 

316.  (1897.)  Insured  Is  not  bound  by 
representations  which'  he  did  not  make  but 
which  were  written  into  the  application  by 
the  agent  of  the  Insurer.  Omaha  Fire  Ins. 
Co.  V.  Crighton,  60  Neh.  314  (69  Neb.  766). 

316.  (1899.)  An  Insured  Is  not  pre- 
cluded from  recovering  on  a  policy  because 
of  misstatements  In  a  written  application, 
when  it  Is  made  to  appear  that  the  applica- 
tion was  written  by  the  agent  of  the  in- 
surer and  that  the  Insured  truthfully  stated 
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to  him  the  facts  In  question.  Such  ftwts 
may  be  shown  by  parol.   Oermon  In$.  Co.  v. 

Fredericle,  57  Neb.  538  (77  N.  W.  1106). 

317.  (1900.)  A  claaslficatioD  of  the  occa- 
pttloD  of  an  applicant  for  accident  Insuranoe 
bf  the  general  agent  of  the  company  on  full 
infonnatlon  of  tbe  facte  binds  the  Insurer. 
Travelers  Ins.  Co.  v.  Snoiotten,  60  Neb.  263 
(S3  N.  W.  66). 

318.  (1903.)  An  agent  for  an  Insurance 
company,  authorized  to  solicit  Insurance,  and 
receive,  fill  out  and  transmit  applications  for 
Insurance,  binds  the  company  which  he  rep- 
resents In  all  knowledge  received  by  him  In 
the  filling  oat  of  the  application;  and  where 
an  applicant  In  good  faith  states  tbe  an- 
swers truthfully,  and  the  agent  with  knowl- 
edge of  the  facts  enters  false  answers,  and 
the  policy  is  Issued  thereon,  the  wrong  of 
the  agent  will  be  Imputed  to  his  principal, 
and  tbe  company  will  be  estopped  by  tbe 
statements  of  Its  agent.  Fidelitj/  Mutual 
Fire  Ina.  Co.  v.  howe^  4  Unof.  1S9  (93  N.  W. 
749). 

Extension  of  credit  for  premium. 

319.  (1890.)  Where  a  company  has 
waived  a  provision  In  the  policy  requiring 
prepayment  of  premiums,  It  is  Immaterial 
whether  awured's  failure  to  pay  was  due  to 
his  want  of  means,  or  to  Uie  fact  that  he 
foi^t  to  pay.  yvhraaha  d  Iowa  Int.  Oo.  v. 
Christienten,  29  Neb.  572  (  45  N.  W.  924;  26 
Am.  St  Rep.  462). 

320.  (1890.)  Where  an  Insurance  com- 
pany had  often  given  credit  for  premiums 
to  other  persons  and  several  times  to  plain* 
tilt,  and  delivered  tbe  policy  in  suit  to  plain- 
tftf  without  payment  of  the  premium,  and 
sometime  afterwards  received  from  him  the 
larger  portion  of  tbe  premium  without  in- 
sisting on  the  payment  of  the  balance,  until 
alter  the  loss.  It  waived  a  provision  in  the 
policy,  that  it  should  not  be  liable  thereon 
tintil  the  premium  was  paid.  Vebraaka  <£ 
Iowa  In*.  Co.  V.  Cliristienaen,  29  Neb.  572 
(45  N.  W.  924;  26  Am.  St.  Rep.  462). 

321.  (1894.)  An  agent  of  an  insurance 
company,  duly  authorised  to  take  and  ap* 
prove  risks  and  to  insure,  issued  a  policy  of 
insurance  extending  credit  for  the  premium, 
although  the  policy  acknowledged  the  pay- 
ment thereof.  Prior  to  any  loss  the  full 
amount  of  such  premium  was  tendered  by' 
the  Insured  to  such  agent,  but  the  money 
TBS  not  received  owing  to  the  fact  that  the 
latter  was  about  to  enter  a  railroad  car,  and 
would  not  accept  the  money.    Before  the 


agent  returned  home  the  property  was  de- 
stroyed by  Are.  Afterwards,  but  prior  to  in- 
stituting suit  on  tbe  policy,  the  amount  of 
premium  was  t>ald  to  the  company  and  the 
same  was  retained  by  it  with  full  knowl- 
edge of  all  the  facts,  field.  That  such  pay- 
ment related  back  to  the  time  the  tender 
was  made  to  the  company's  agent,  and  that 
tbe  company  could  not  avail  Itself  of  tbe 
condition  contained  in  the  policy  that  "this 
company  shall  not  be  liable  by  virtue  of  this 
policy,  or  any  renewal  thereof,  until  tbe 
premium  therefor  shall  be  actually  paid," 
to  prevent  a  recovery.  Western  Home  Ins. 
Co.  V.  Richardson,  40  Neb.  1  (58  N.  W.  597). 

322.  (1898.)  If,  for  the  payment  of  a 
first  premium,  a  credit  was  extended,  the 
policy  became  of  effect  and  binding.  Union 
Life  Ins.  Co.  v.  Haman,  54  Neb.  599  (74  N. 
W.  1090). 

323.  (1903.)  Provisions  In  a  policy  of  In- 
surance that  the  risk  shall  not  attach  unless 

* 

tbe  prelum  has  been  actually  paid,  are 
waived  In  case  the  policy  is  delivered  upon 
an  agreement  to  extend  credit,  and  the  in- 
surer does  not  take  advantage  of  said  pro- 
Tlslons,  but  treats  tbe  policy  as  in  force. 
Oermon  Ins.  Co.  v.  Shader,  68  Neb.  1  (93 
N.  W.  972;  60  L.  R.  A.  918). 

Oaneelatlon  of  poUcy. 

324.  (1906.)  Where,  after  a  loss,  under 
a  policy  or  tornado  Insurance  which  con- 
tained a  provision  avoiding  the  same  Incase 
of  vacancy  of  the  building,  the  Insurer  can- 
cels the  policy  and  retains  the  premium  up 
to  and  Including  the  time  of  the  loss,  it 

*  waives  tbe  breach  of  the  condition.  Form- 
erf  (F  Merchants  Ins.  Co.  v.  Bodge,  76  Neb. 
31  (106  N.  W.  1004). 

325.  (1906.)  Tbe  cancelation  of  a  policy 
of  insurance  after  loss  and  notice  of  facts 
occurring  before  loss  constituting  a  forfeit- 
ure, coupled  with  tbe  return  of  unearned 
premium  from  date  of  forfeiture,  does  not 
constitute  a  waiver  of  tbe  forfeiture.  Farm- 
ers i  Merchants  Ins.  Oo.  v.  Bodge,  76  Neb. 
35. 

Tallnre  to  cancel  or  rescind  policy. 

326.  (1885.)  An  Insurance  company  may 
waive  the  payment  of  the  premium  after  It 
is  due.  And  when  it  is  provided  In  the 
note  given  for  the  premium  that  If  the  note 
be  not  paid  at  maturity  the  company  shall 
have  the  right  to  cancel  the  policy,  the  fail- 
ure to  cancel  It  will  be  deemed  a  waiver 
of  such  right,  and  In  case  of  loss  payment 
will  be  enforced.  And  especially  would  this 
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be  true  If  payment  of  the  premium  was  re- 
ceived (even  after  the  loss  and  without 
knowledge  thereof)  and  the  money  held 
until  after  stilt  brought.  Western  Hone  d 
Cattle  Im.  Co.  v.  Scheiaie,  18  Neb.  495  (25 
N.  W.  620). 

327.  (1892.)  A  forfeiture  In  a  policy  of 
Insurance  may  be  waived  where  the  Insurer 
Is  Informed  of  the  facts  out  of  which  a  for* 
feiture  Is  claimed,  but  thereafter  continue;? 
to  treat  the  contract  as  binding,  and  Induces 
the  Insured  to  act  In  that  belief.  BiUitiffg 
V.  Oerman  Iru.  Co.,  34  Neb.  502  (S2  N.  W. 
397). 

33S.  (1897.)  If  an  Insurer  has  notice 
before  a  loss  occurs  that  the  insured  has, 
contrary  to  the  terms  of  hla  policy,  taken 
out  additional  Insurance,  makes  no  objec- 
tion thereto,  and  does  not  cancel  its  policy 
on  account  thereof,  these  facts  constitute 
evidence  which  tends  to  show  that  the  first 
insurer  waived  the  forfeiture  of  the  policy 
by  reason  of  the  insured's  violation  thereof, 
and  elected  to  keep  such  policy  in  force. 
SlohodUktt  V.  Phenix  /n«.  Co.,  52  Neb.  39S 
(72  N.  W.  483). 

329.  (1899.)  An  insurance  company,  hav- 
ing notice  that  the  Insured  has  obtained  ad- 
ditional Insurance  In  violation  of  the  con- 
tract, will  be  deemed  to  have  waived  its 
right  to  insist  upon  a  forfeiture  whMi  it 
refrains  for  more  than  ten  months  from 
exercising  its  right  and  then  bases  an  at- 
tempted cancellation  upon  other  grounds. 
Phenix  Ins.  Co.  v.  Hotcombe,  67  Neb.  622 
(78  N.  W.  300;  73  Am.  St.  Rep.  632). 

330.  (1899.)  An  insurance  company, 
upon  being  Informed  that  there  has  been  a 
breach  of  a  condition  In  Its  policy  providing 
for  a  forfeiture,  may  decline  to  take  ad- 
vantage of  such  forfeiture,  and  in  that  event 
the  contract  would  remain  In  force.  Home 
Fire  Ing.  Co.  «.  KuMman,  68  Neb.  488  (78 
N.  W.  936;  76  Am.  St.  Rep.  111). 

331.  (1899.)  An  Inference  of  waiver  may 
be  drawn  from  any  declaration  or  conduct 
of  the  insurer  which  fairly  Indicates  that 
It  has,  with  full  knowledge  of  the  facts, 
freely  chosen  to  treat  the  policy,  and  deal 
with  it,  as  a  valid  and  subsisting  contract 
Home  Fire  Ins.  Co.  v.  Kuhlman,  68  Neb.  488 
(78  N.  W.  936;  76  Am.  St.  Rep.  111). 

332.  (1902.)  Forfeiture  of  a  policy  of 
insurance  is  waived  when  the  Insurer,  being 
Informed  of  the  (acts  on  which  forfeiture  Is 
based,  thereafter  continues  to  treat  the  con- 
tract as  binding.  Hartford  Fire  Ins.  Co.  v. 


Landfare,  63  Neb.  659  (88  N.  W.  779); 
(1902)  Hunt  V.  State  Ins.  Co.,  66  Neb.  121 
(92  N.  W.  921);  (1906)  Soehner  v.  Grand 
Lodge,  Order  of  Sons  of  Herman.  74  Neb. 
399  (104  N.  W.  871). 

Demand,  acceptance,  or  retention  of  pre- 
mium or  assessment. 

333.  (1884.)  Although  a  policy  of  fire  In- 
surance contained  a  provision  that  it  should 
become  void  if  the  note  given  for  the  first 
premium  should  not  be  paid  when  due,  yet 
where  a  loss  occurred  while  Insured  was  in 
default  and  the  company  afterwards  accepts 
payment  of  the  note,  the  right  to  forfeit 
the  policy  is  waived,  Phcenix  Itis.  Co.  v. 
Lansing,  15  Neb.  494  (20  N.  W.  22). 

334.  (1884.)  An  insurance  company  may 
waive  the  payment  of  the  premium  at  the 
time  it  Is  due,  and  If  It  Is  afterwards  paid 
after  a  loss  occurs,  and  is  retained  and  ap- 
propriated by  the  company  and  the  policy 
delivered,  it  will  be  a  valver  of  the  terms 
of  the  policy,  and  the  company  cannot  re> 
tain  the  premium  and  refuse  to  pay  the 
loss.  Schoneman  v.  Western  Horse  <t  Cattle 
Ins.  Co.,  16  Neb.  404  (20  N.  W.  284). 

336.  (1892.)  Where  there  Is  a  default  in 
paying  assessments  on  an  insurance  policy 
and  the  company  does  not  declare  the  policy 
forfeited,  but  continues  to  make  further  as- 
sessments as  losses  occur.  It  will  be  a 
waiver  of  the  muse  of  forfeiture.  Farmers 
Union  Ins.  Co.  v.  Wilder,  36  Neb.  572  (53 
N.  W.  587). 

336.  (1893.)  Where  an  Insurance  policy 
provides  that  in  default  of  payment  of  the 
pranium  note  at  maturity  the  policy  shall 
be  null  and  void,  and  on  default  of  payment 
the  Insurer  accepts  part  payment  of  the 
note  which  Is  retained  by  a  local  agent  to 
collect  the  balance,  the  Insurer  waives  its 
right  to  insist  on  a  forfeiture  of  the  policy, 
and  is  liable  thereon  for  the  loss  of  the 
property  by  fire,  before  the  note  is  paid  In 
full.  Ptumix  Ins.  Co.  v.  Dungm,  37  Neb. 
468  (66  N.  W.  1069). 

337.  (1894.)  Where  a  premluni  note  is 
past  due  and  suit  Is  brought  thereon  and 
judgment  recovered  which  is  at  once  paid, 
and  notice  given,  at  the  same  time  of  loss 
by  the  insured,  such  notice  being  the  first 
received  by  the  Insurer,  who  at  once  returns 
the  payment  of  the  judgment,  the  bringing 
of  the  suit  does  not  act  as  a  revival  of  the 
policy.  Hamilton  v.  Borne  Fire  Ina.  Co., 
42  Neb.  883  (61  N.  W.  *8). 
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338.  (1895.)  Where  a  company  writes 
Insurance,  retains  the  premium,  and  neg- 
lects, for  nearly  four  months,  to  cancel  the 
policy  before  losa,  knowing  that  insured 
made  an  unintentional  mlarepreaentation  as 
to  the  extent  of  the  incumbraiice  upon  the 
property,  It  Is  not  released  as  an  insurer  on 
the  ground  of  such  misrepresentation.  Oer- 
wMtt'American  Ins.  Co.  v.  Hart,  43  Neb.  441 
(61  N.  W.  582). 

339.  (1901.)  Where  all  the  property  cov- 
ered by  the  policy  Is  destroyed  by  fire  while 
the  policy-holder  Is  delinquent,  receipt  of 
sutsequent  assessments,  levied  after  the 
loss.  In  addition  to  the  assessment  levied 
prior  to  and  delinquent  at  the  time  of  the 
loas  with  kaowled^  of  the  facts.  Is  a  waiver. 
Johnston  V.  Phelps  County  Farmers  Mutual 
Ins.  Co.,  63  Neb.  21  (88  N.  W.  142;  56  L. 
R.  A.  127). 

340.  (1901.)  A  provision  that,  if  the 
policy-holder  afterward  pay  the  amount  due 
from  him,  the  policy  "shall  be  holding  from 
the  date  of  the  receipt  of  said  amount,"  will 
prevent  receipt  of  the  amount  of  a  delln- 
qu«it  assessment  from  operating  as  a  waiver 
of  forfeiture  under  the  prior  provisions.  If 
at  the  time  of  the  receipt  of  such  aaaess- 
meat  any  of  the  insured  proper^  remains 
in  oclstence  to  which  the  revived  Insarancc 
may  attach.  Johruton  v.  Phelps  County 
Farmers  Mutual  Ins,  Co.,  63  Neb.  21  (88  N. 
W.  142;  56  L.  R.  A.  127). 

S41.  (1901.)  Whether.  If  the  delinquent 
assessment  was  levied  prior  to  loss  and  to 
meet  losses  accruing  prior  thereto,  receipt  of 
the  amount  thereof  subsequntly  with  knowl- 
edge of  the  loss  will  constitute  a  waiver  of 
the  forfeiture,  qwtre.  Johnston  v.  Phelps 
County  Farmers  Mutual  Ins.  Co.,  63  Neb.  21 
(S8  N.  W.  142;  S6  L.  R  A.  127). 

342.  (1902.)  Under  a  provision  "In  case 
of  any  loss  of  said  property,  either  partial 
or  total,  while  said  note,  or  any  part  thereof, 
remains  overdue  and  unpaid,  this  company 
shall  not  be  liable  for  such  loss,  nor  shall 
the  payment  of  said  note  or  the  receiving  or 
retention  of  the  proceeds,  or  any  part  thereof, 
by  this  company,  render  it  liable  for  any  loss 
occurring  while  said  note,  or  any  part  there- 
of, remains  due  and  unpaid;  nor  shall  such 
payment  or  retention  be  construed  to  be  a 
miver  of  any  condition  in  this  policy  or  ap- 
^ication.  The  payment  of  the  premium, 
however,  revives  this  policy  and  reinstates 
^  sane  tor  the  remainder  of  the  term," 
the  colleetlOB  of  the  premium  after  a  loss  by 


the  Insured,  which  occurred  after  the  ma- 
turity of  the  note,  and  while  the  same  wan 
unpaid,  while  it  would  reinstate  the  policy 
for  the  remainder  of  the  term,  would  not 
constitute  a  waiver  on  the  part  of  the  com- 
pany such  as  to  make  it  liable  for  the  los:i 
Houston  V.  Farmers  d  Merchants  Ins.  Co.. 
64  Neb.  138  (89  N.  W.  635). 

343.  (1902.)  Where  all  the  property  cov- 
ered by  a  policy  of  n  mutual  fire  Insurance 
company  Is  not  destroyed,  the  receipt  of  sub- 
sequent assessments  by  the  company,  from 
a  member  who  has  sustained  a  loss  while 
his  policy  was  suspended  for  default  in  ibo 
payment  of  assessments,  will  not  operate  as 
a  waiver  of  such  default.  Farmers  Mutual 
Ins.  Co.  V.  Kinney,  64  Neb.  808  (90  N.  W. 
926);  (1902)  Phelps  County  Farmers  Mu- 
tual Ins.  Co.  V.  Johnston,  66  Neb.  590  (92 
N.  W.  576). 

344.  (1903.)  Receiving  the  premium  after 
destruction  of  all  the  Insured  property,  so 
that  nothing  remains  to  which  insurance 
might  attach,  waives  a  provision  that  the  in- 
surer shall  not  be  liable  for  a  loss  occurring 
before  payment  of  the  premium.  Grrnian 
Ins.  Co.  r.  Shadvr.  68  Neb.  1  (93  N.  W.  972; 
60  L.  R.  A.  918). 

345.  (1903.)  Where  an  agent  who  has 
general  power  to  receive  and  collect  pre- 
miums accepts  a  premium  after  loss  and 
the  insurer  desires  to  repudiate  such  act, 
it  should  return  or  tender  the  money  to  the 
insured;  mere  return  to  the  agent  with  in- 
structions which  are  not  executed  will  not 
suffice.  Oerman  Ins.  Co.  v.  Shader,  68  Neb.  1 
(93  N.  W.  972:  60  L.  R.  A.  918). 

346.  (1903.)  A  forfeiture  incurred  by  the 
holder  of  a  life  insurance  policy  or  contract 
is  waived,  if  the  company,  with  knowledge 
of  the  facts,  subsequently  collects  premiums, 
dues  or  assessments  on  account  of  the  con- 
tract, and  retains  them  without  objection 
until  after  the  death  of  the  Insured.  Mod- 
em Woodmen  of  America  v.  Colman,  68  Neb. 
660  (94  N.  W.  814). 

347.  (1906.)  An  Insurance  company  is 
not  estopped  from  insisting  upon  its  exemp- 
tion from  liability  for  the  death  of  the  mem- 
ber, due  to  his  engaging  in  a  prohlbite*! 
occupation,  by  accepting  his  dues  and  assess- 
ments, with  knowledge  that  he  had  entered 
upon  such  occupation.  Modern  Woodmen  of 
America  v.  Talbot.  76  Neb.  621  (107  N.  W. 
790). 

348.  (1906.)  Where  an  insured  engafres 
in  a  prohibited  occupation  the  same  consld- 
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eration  remained  for  the  payment  of  dues 
and  asaessmentB  as  would  have  existed  had 
the  member  not  engaged  in  a  hazardous  and 
prohibited  occupation.  Modem  Woodmen  of 
AmeHca  v.  Talbot,  76  Neb.  621  {107  N.  W. 
790). 

—  Retention  of  past  due  premium  note, 
349.  (1904.)  Where  a  note,  taken  by  a 
Ufa  Insurance  company  for  the  purpose  of 
extending  the  time  for  the  payment  of  a 
past  due  premium,  contaliu  an  agreement 
providing  for  a  forfeiture  of  the  ri^^ts  of 
the  assured  if  the  note  is  not  paid  at  ma- 
turity, and  default  is  made  in  such  pay- 
ment, the  retention  of  such  note  by  the 
company  after  its  cancelation,  as  evidence 
of  non-payment,  does  not  constitute  a  waiver 
of  its  rights  under  the  contract  Sharpe  v. 
New  Yorh  Life  Ins.  Co.,  5  Unof.  278  (98  N. 
W.  66). 

Beqnirlng  proof  of  loss. 

360.  (1S96.)  An  Insurance  company  which, 
after  a  loss  of  the  property  covered  by  its 
policy,  with  a  knowledge  of  acts  amounting 
to  a  breach  of  warranty  by  the  Insured,  falls 
to  declare  such  policy  forfeited,  but,  on  the 
contrary,  continues  to  recognise  its  liability 
thereon,  by  demanding  repeated  proofs  of 
loss,  and  by  Insisting  upon  arbitration  under 
a  stipulation  which  applies  to  the  measure 
of  damage  only,  will  be  held  to  have  waived 
all  defenses  based  upon  such  breach  of  war- 
ranty and  resulting  forf^ture  of  the  policy, 
although  the  secretary  of  the  defendant 
company,  in  returning  the  proof  of  loss  for 
correction,  added;  "This  company  neither- 
admits  nor  denies  Its  liability  nor  waives 
any  of  its  rights  under  said  policy."  Home 
Fire  Ins.  Co.  v.  Kennedy,  47  Neb.  138  (66 
N.  W.  278;  &3  Am.  St.  Rep.  621). 

361,  362.  (1897.)  Where  an  Insurance 
company,  with  knowledge  of  a  breach  of  the 
conditions  by  the  Insured,  falls  to  declare  a 
forfeiture  of  the  policy  and  continues  to 
recognize  its  liability  by  demanding  proofs 
of  loss,  it  waives  the  defense  based  upcm 
such  breach  of  policy.  Home  Fire  In».  Co. 
V.  Phelps,  51  Neb.  623  (71  N.  W.  303); 
(1903)  Fidelity  Mutual  Fire  Ins.  Co.  V. 
Murphv,  4  Unof.  578  (95  N.  W.  702). 

Fartictpating  In  adjustment  of  loss. 

363.  (1985.)  The  fact  of  an  Insurer  sub- 
mitting a  loss  to  arbitration  should  be  con- 
sidered by  the  Jury  in  determining  whether 
a  forfeiture  of  the  policy,  by  reason  of  ad- 
ditional insurance,  was  waived.  Eagle  Fire 
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Co.  V.  aiobe  Loan  <£  Trust  Co.,  44  Neb.  380 
(62  N.  W.  896). 

Reinstatement  of  forfeited  policy. 

354.  (1899.)  When  an  Insurer  has  taken 
advantage  of  a  forfeiture  and  has  elected  to 
treat  the  policy  as  void,  the  contract  is  at 
an  end  and  cannot  be  revived,  except  by  mu- 
tual consent  of  the  contracting  parties. 
Home  Fire  Ins.  Co.  v.  Kuhlman,  58  Neb.  488 
(78  N.  W.  936;  76  Am.  St.  Rep.  111). 

356.  (1902.)  The  secretary  or  other  of- 
ficer of  an  insurance  company,  empowered 
to  waive  a  condition  against  additional  in- 
surance, may  do  so  by  an  indorsement  on 
the  policy,  and  thereby  revive  and  continue 
it  in  force  after  violation  of  such  condition 
as  a  contract  of  insurance.  Nebraska  Mu- 
tual Ins.  Co.  V.  Saselc,  64  Neb.  17  (89  N.  W. 
428). 

356.  (1903.)  In  order  to  defeat  a  recov- 
ery on  the  ground  of  misrepresentations 
contained  In  a  statement  made  by  insured  to 
procure  a  reinstatement  of  the  policy  the 
company  must  prove  that  the  represMita- 
tlons  are  untrue,  and  were  made  by  the  as- 
sured knowingly  wlUi  the  fraudulent  Intent 
to  mislead  and  deceive;  that  they  were  ma- 
terial to  the  risk,  and  were  relied  on  by  the 
dbiendant.  JEtna  Ins.  Co.  v.  Rehlaender,  68 
Neb.  284  (94  N.  W.  129). 

357.  (1903.)  A  statement,  signed  at  the 
request  of  the  agent  of  a  life  insurance  com- 
pany by  the  assured,  to  obtain  a  revival  of 
his  policy,  where,  by  Its  terms,  it  should 
have  been  signed  by  the  beneficiary,  and  In 
which  the  assured  states  that  he  Is  In  good 
health  and  that  there  Is  nothing  in  his  hab- 
its or  condition  which  is  likely  to  impair  his 
health  or  shorten  his  life,  is  a  representa- 
tion and  not  a  warranty,  ^tna  Ins.  Co.  «. 
Rehlaender,  68  Neb.  284  (94  N.  W.  129). 

XEI.  RISKS  AKD  CAUSZB  OT  IA8S. 

Insurance  of  property. 

368.  (1901.)  That  an  Insured  buUdlns 
was  burned  by  a  third  party  is  no  defense 
to  an  action  on  the  policy,  In  the  absence  of 
a  showing  that  the  party  insured  was  privy 
to  such  burning.  Union  Ins.  Co.  v.  McCul- 
lough,  2  Unof.  198  (96  N.  W.  79). 

life  Insnrauee. 

359.  (1886.)  Where  an  insurance  policy, 
a  certificate,  provides  that  the  Insured  shall 
forfeit  the  same  If  he  die  while  violating 
any  law,  and  he  Is  shot  and  killed  while  es- 
caping, after  holding  up  and  robbing  the 
state  treasurer,  his  death  not  occurring 
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while  ]n  tbe  act  of  violating  any  law  does 
not  forfeit  the  policy.  Oriffen  v.  Western 
Mutual  Ais'n,  20  Neb.  620  (31  N.  W.  122; 
i8  Am.  Rep.  848). 

360.  (1905.)  It  is  competent  for  the  in- 
sured to  waive  all  claim  under  the  policy  In 
ease  of  death  resulting  from  smallpox,  and 
to  make  mch  waiver  binding  upon  the  hen* 
efldary  nnder  the  policy  by  apt  words  for 
that  porpose  expressed  In  the  application. 
Baukera  Union  of  the  World  v.  Mixon,  74 
Neb.  36  (103  N.  W.  1049). 

361.  (1905.)  A  life  Insurance  policy  is- 
ned  on  the  life  of  a  person  but  fourteen 
years  of  age,  which  policy  had  attached 
thereto  a  memorandum  to  the  effect  that 
the  company  issuing  the  policy  would  not 
assnme  any  risk  on  account  of  the  death  of 
the  insured  until  the  Insured  bad  arrived  at 
the  age  of  fifteen  years  and  Is  examined  by 
an  examiner  of  said  company,  and  the  ex- 
amination approved  by  the  me4tcal  director, 
is  not  void.  Seatritj/  Mutual  Int.  Co.  v. 
Milter,  73  Neb.  267  (106  N.  W.  229). 

 Snldde. 

Effect  of  suicide  of  member  of  fraternal 

BssDciation,  see  post.H  796,797. 

362.  (1902.)  A  condition  in  a  life  insnr- 
anee  policy  that  If,  within  three  years  from 
the  date  of  the  policy,  the  insured  should 
die  by  suicide,  sane  or  insane,  the  liability 
of  the  company  should  be-  limited  to  the 
amount  of  the  premiums  paid,  is  valid,  and 
it  is  no  answer  to  such  a  stipulation  that 
the  insured  was  Insane,  and  unconscious  of 
the  moral  and  ph^eal  consequences  of  the 
ict  which  caused  death.  Bcherar  v.  Pruden- 
tial Int.  Co.,  63  Neb.  530  (88  N.  W.  687;  56 
LR.A.611). 

363.  (190S.)  Suicide  will  not  defeat  a 
recovery  upon  a  contract  of  life  insurance 
or  a  mutual  benefit  certificate  not  procured 
by  the  insured  with  the  Intention  of  com- 
mitting suicide,  unless  the  contract  so  pro- 
vides in  express  terms.  Lange  v.  Royal 
Bighlandere,  75  Neb.  196  (110  N.  W.  1110). 

364.  (1906.)  To  constitute  suicide  by  one 
not  insane,  there  must  be  Intentional  self- 
destruction.  Sebasta  v.  Supreme  Court  of 
Honor,  77  Neb.  249  (109  N.  W.  166). 

■  ■Peath  while  mgaged  In  unauthor- 
ized employment. 

365.  (1906.)  Under  a  policy  of  Insurance 
a  provision  of  which  declares  the  same  void 
as  to  any  claim  on  the  account  of  the  death 
of  the  Insured  traceable  to  a  certain  prohib- 


ited employment,  such  iioUcy  is  not  void  as 
to  hazards  except  such  as  are  traceable  to 
such  excepted  employment  Modern  Wood- 
men of  America  v.  Talbot^  76  Neb.  621  (107 

N.  W.  790). 

Accident  insurance. 

366.  (1896.)  A  recital  In  a  policy  of  ac- 
cident Insurance  that  the  occupation  of  in- 
sured Is  "cattle  dealer,  or  brolter  and  ship- 
per, not  tender  or  drover,  not  on. ranch  or 
farm,"  is  not  Inconsistent  with  a  provision 
that  the  policy  did  not  cover  a  loss  in- 
curred while  riding  in  or  on  any  steam 
conveyance  not  provided  for  the  transpor- 
tation of  passengers,  and  hence  does  not  ren- 
der the  latter  proytslon  Inoperative.  Trav- 
elers Ins.  Co.  V.  Snowden,  46  Neb.  249  (63 
N.  W.  392). 

367.  (1895.)  A  provision  In  a  policy  of 
accident  insurance  that  such  policy  did  not 
cover  Injuries  resulting  "from  any  of  the 
following  causes,  or  while  so  engaged  or 
affected:  •  •  •  Vio'atlng  law;  violating 
rules  of  a  corporation;  •  •  •  voluntary 
exposure  to  unnecessary  danger;  entering 
or  trying  to  enter  or  leave  a  moving  convey- 
ance using  steam  as  a  motive  power;  riding 
In  or  on  any  such  conveyance  not  provided 
for  the  transportation  of  passengers;  walk- 
ing or  being  on  a  railway  bridge  or  road- 
bed," is  a  valid  ifmltatlon  of  liability. 
Travelers  Int.  Co.  v.  Snowden,  45  Neb.  249 
(63  N.  W.  392). 

368.  (1898.)  Where  assuned  was  shot  and 
killed  by  a  robber,  it  was  held.  In  a  suit  on- 
an  accident  policy,  that  plaintiff  could  re- 
cover unless  the  shooting  was  the  robber's 
intentional  act.  Railwaj/  Officials  d  Em- 
ployeea  Accident  Ass'n  v.  Drummond,  66 
Neb.  236  (76  N.  W.  662). 

369.  (1898)  An  accident,  within  the  mean- 
ing of  contracts  of  Insurance  against  acci- 
dents, includes  any  event  which  takes  place 
without  the  foresight  or  expectation  of  the 
pereon  acted  upon  or  affected  thereby.  Rail- 
icay  Officials  <£  Employees  Accident  Ass'n  v. 
Drummond.  66  Neb.  235  (76  N.  W.  662). 

370.  (1899.)  The  term  "voluntary  over- 
exertion" In  a  policy  of  accident  Insurance, 
means  conscious  or  Intentional  overexertion, 
or  a  reckless  disregard  of  consequences  likely 
to  ensue  from  great  physical  effort.  Rustin 
V.  Standard  Life  &  Accident  Ins.  Co.,  58  Neb. 
792  (79  N.  W.  712;  76  Am.  St  Rep.  136;  46 
L.  R.  A.  253). 

371.  (1899.)  A  condition  In  a  contract  of 
casualty  insurance  forbidding  unnecessary 
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lifting  Is  not  brol^en  hy  an  act  of  lifting 

which  was  apparently  reasonable  and  per- 
forired  in  the  line  of  duty.  Rustin  v.  Stand- 
ard Life  rf  Accident  Ins.  Co.,  58  Neb.  792  (79 
N.  W.  712;  (76  Am.  St.  Bep.  136;  46  L.  R.  A. 
2SS). 

372.  (1903..)  An  amendment  of  the  con- 
stitution of  a  mutual  accident  Insurance 
company,  so  as  to  exempt  the  company  from 
liability  for  Injuries  resulting  from  vertigo, 
held  reas<}nable  and  void.  Hall  v.  Western 
Travelers  Accident  Asa'n,  69  Neb.  601  (96 
N.  W.  170;  111  Am.  St.  Rep.  577). 

373.  (1903.)  A  member  of  a  mutual  In- 
surance company,  who  accepts  membership 
subject  to  such  provisions  of  the  constitu- 
tion as  are  then  in  force  or  may  be  there- 
after adopted,  Is  bound  by  a  reasonable 
amendment  to  the  constitution  subsequently 
adopted.  Hall  v.  Western  Travelers  Acci- 
dent Ass-n.  69  Neb.  601  (96  N.  W.  170;  111 
Am.  St.  Rep.  677). 

374.  (1904.)  Contract  of  Inaurance  in  a 
mutual  accident  association  sued  upon  ex- 
amined, and  held  to  create  no  liability  un- 
der the  facts  pleaded  for  instantaneous 
death  of  a  member  from  accident  and  there- 
fore a  demurrer  to  the  petition  was  prop- 
erly sustained.  Shaw  v.  Equitable  Mutual 
Accident  Ass'n,  6  Unof.  584  (99  N.  W.  672). 

XIII.  EXTENT  OF  LOSS  AND  LIA- 
BILITT  OF  INSURER. 

Amount  of  benefits  in  fraternal  associa- 
tion, see  post,  Si  798-801. 

Insurance  of  property. 

375.  (1896.)  Insurance  upon  a  building 
Is  Insurant  upon  a  building  as  such  and 
not  upon  the  materials  of  which  it  is  com- 
posed. Insurtmce  Co.  of  North  America  v. 
Backler,  44  Neb.  549  (62  N.  W.  911). 

376.  (1892.)  A  recovery  of  |2,800  on  a 
policy  of  Insurance  for  14,000,  on  a  brewery, 
Is  not  excessive  when  the  property  was  to- 
tally destroyed.  Hanover  Ins.  Co.  v.  Bchel- 
lak,  35  Neb.  701  (53  N.  W.  605). 

 Total  loss. 

377.  (1893.)  Where  all  the  combustible 
material,  in  a  building  is  destroyed  by  fire, 
although  portions  of  the  brick  walls  are  left 
standing,  but  are  so  Injured  by  the  fire  that 
they  must  be  torn  down,  for  the  purpose  of 
Insurance  the  property  la  totally  destroyed; 
but  if  the  person  insured  should  use  the 
brick,  or  other  material  not  destroyed,  to  re< 
build,  the  company  would  be  entitled  to  the 


value  of  such  brick  or  material.  Oennan 
Ins.  Co.  V.  Eddy,  36  Neb.  461  (64  N.  W. 
866;  19  L.  R.  A.  707). 

378.  (1894.)  Where  real  property  is 
wholly  destroyed  by  fire,  any  provision  of 
a  policy  of  insurance  covering  such  prop- 
erty which  In  any  manner  attempts  to  limit 
the  amount  of  the  loss  to  less  than  the  sam 
written  in  the  policy  Is  in  conflict  with  the 
statutory  rule,  invalid,  and  will  not  be  en- 
forced. Home  Fire  Ins.  Co.  v.  Bean,  42  Neb. 
537  (60  N.  W.  907;  47  Am.  St.  Rep.  711); 
(1885)  Insurance  Co.  of  North  America  v. 
Bachler.  44  Neb.  549  (62  N.  W.  911);  (1898) 
Home  Fire  Ins.  Co.  v.  Weed,  56  Neb.  146  (75 
N,  W.  539). 

379.  (1895.)  To  sustain  a  finding  that  a 
building  destroyed  was  a  total  loss.  It  is  not 
necessary  for  the  evidence  to  show  that  the 
material  was  entirely  consumed  by  fire.  In- 
surance Co.  of  North  AmeHca  v.  Bachler,  44 
Neb.  549  (62-N.  W.  911). 

380.  (1896.)  In  a  suit  upon  an  insurance 
policy  to  recover  the  value  of  insured  real 
estate  wholly  destroyed  by  fire,  the  sum  for 
which  said  property  is  insured  Is  conclusive 
evidence  of  its  value.  (CJbmp.  Stats.,'  ch. 
43.  sec.  43.)  .mtna  Ins.  Co.  v.' Simmons,  49 
Neb.  811  (69  N.  W.  125). 

3S1.  (1900.)  If,  under  a  valued  policy, 
the  property  insured  Is  totally  destroyed  as 
the  result  of  two  or  more  fires,  the  measure 
of  recovery  for  the  final  loss  is  the  amount 
written  in  the  contract  less  amounts  paid  in 
settlement  of  previous  losses.  Lancashire 
Ins.  Co.  V.  Bush,  60  Neb.  116  (82  N.  W.  313). 

382.  (1900.)  Under  the  valued  policy  law 
(Comp.  Stats.  1899,  ch.  48,  sec.  43),  the  stat- 
ute fixes  the  worth  of  the  property  insured 
conclusively  at  the  valuation  written  In  the 
contract  of  Insurance,  and  In  case  of  total 
loss,  that  sum  is  the  measure  of  recovery. 
Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  116  (82 
N.  W.  313). 

— ; — Partial  loss. 

383.  (1900.)  Under  the  valued  policy  lav, 
in  case  of  a  partial  loss,  the  actual  damage 
Is  the  measure  of  recovery.  Lancashire  Ins. 
Co.  V.  Bush.  60  Neb.  116  (82  N.  W.  313). 

Accldert  Insurance- 

384.  (1901.)  Where  there  are  different 
branches  of  the  business  pertaining  to  the 
occupation  In  which  a  party  is  Insured,  the 
prosecution  of  one  of  which  might  be  pre- 
vented by  an  Injury,  and  yet  the  other  en- 
gaged in,  prosecuted  and  carried  on,  the 
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Injury  would  not  then  be  regarded  as  pre- 
venting the  assured  from  performing  "any 
lod  erery  kind  of  bnslneea  pertaining  to  his 
oecupatlon,"  wltbln  the  meaning  of  the  pot 
Cottd  V.  TraveUra  Ina.  Co.,  61  Neb.  563 
{85  N.  W.  558). 

385.  (1901.)  It  an  injury  received  by  the 
assured  renders  him  less  capable  of  per- 
forming the  duties  required  in  the  conduct 
of  bis  business,  but  notwithstanding  the 
same  he  is  able  to  devote  substantially  all 
of  bis  time  to  the  business,  and  to  do  prac- 
tldlly  all  kinds  of  work,  and  perform  all 
necessary  acts  for  the  prosecution  thereof 
and  accomplish,  substantially,  results  of  the 
Mime  character  as  before  the  injury,  he 
would  not  be  wholly  disabled  from  transact- 
'.ng  "any  and  every  kind  of  business  per- 
taining to  his  occupation,"  within  the  mean- 
ing of  the  contract  of  insurance.  Coad  v. 
Tm-elera  Int.  Co.,  61  Neb.  563  (85  N.  W. 

386.  (1901.)  Where  the  Insured  la  ca- 
pable of  performing  a  portion  of  big  duties, 
he  is  not  wholly  disabled  within  the  terms 
of  an  accident  policy  authorizing  a  recovery 
for  injuries.  Coad  v.  Travelers  Ins.  Co.,  61 
Neb.  563  (85  N.  W.  658). 

387.  (1901.)  The  phrase  "wholly  dis- 
abled" should  be  given  a  reasonable  and 
practical  constmctlon.  so  fts  to  carry  out  the 
intention  of  the  parties,  and  give  to  the  as- 
sured the  protection  contracted  for.  Coad 
T.  Travelers  In*.  Co.,  61  Neb.  663  (85  N.  W. 
558). 

388.  (1902.)  A  mutual  accident  associa- 
tion classified  its  members  according  to  the 
bazard  of  their  respective  occupations,  '''he 
plaintiff  belonged  to  a  class  which  entitled  Its 
icembers  to  S2.600  for  the  loss  of  a  hand  by 
tccldent.  The  members  of  another  class 
were  entitled  to  but  $500  for  such  Injury.  A 
clanee  of  the  by-laws,  which  were  a  part  of 
the  contract  of  insurance,  provided  that  no 
(TTKiter  amount  should  be  paid  any  member 
than  the  amount  payable  to  the  latter  class 
for  any  injury  received  while  hunting,  or  in 
any  way  using  or  handling  fire-arms.  The 
plaintiff  lost  his  hand  by  the  discharge  of  a 
snn  which  he  was  removing  from  one  room 
of  bis  faot'^e,  vrhere  It  was  left  by  one 
of  his  boarders,  to  another  Held,  That  his 
rf^overy  was  limited  to  |600  Doodj/  v.  Na- 
tifjnal  Masonic  Accident  Ass'n.  66  Neb.  493 
(92  N.  W.  613;  60  L.  R.  A.  424). 

XIV.  KOnCB  AND  PROOF  OF  LOSS. 

necessity. 

389.  (1874.)  Notice  and  statements,  sup- 
ported by  oath,  are  conditions  precedent,  and 


must  be  performed  before  the  assured  is  en- 
titled to  receive  payment  or  sue  for  the  loss, 
unless  the  company  wiUves  such  conditions. 
McCann  «.  JBtna  Ins.  Co.,  3  Neb.  198. 

390.  (1874.)  Although  there  may  be  suf- 
ficient evidence  to  establish  a  parol  contract 
of  Insurance,  yet  before  the  assured  has  any 
right  of  action  for  the  loss  sustained,  he 
must  make  and  deliver  to  the  company  a 
particular  account  of  the  loss,  signed  end 
sworn  to,  together  with  a  statement  of  the 
whole  value  of  the  subject  insured,  his  In- 
terest therein,  and  when  and  how  the  loss 
originated.  McCann  v.  Xtna  Ins.  Co.,  3 
Neb.  198. 

391.  (1895.)  An  insurance  contract  should 

not  be  so  technically  construed  as  to  compel 
the  Insured  to  furnish  to  the  company  no- 
tice of  loss  it  already  possesses.  Omaha  Fire 
Ins.  Co.  V.  Dierks  &  White,  43  Neb.  473  (61 
N.  W,  740). 

392.  (1904.)  If  an  insurance  company 
has  actual  knowledge  of  a  loss,  within  the 
time  stipulated  in  the  policy  for  the  giving 
of  formal  notice  thereof,  such  notice  is  dis- 
pensed with.  Western  Travelers  Accident 
Ass'n  V.  Tomson.  72  Neb.  674  (103  N.  W. 
695). 

Effect  of  requirements  of  policy  In  general. 

393.  (1874.)  The  clause  lo  a  policy  of  in- 
snrance  relating  to  preliminary  proofs,  no- 
tice, etc.,  should  always  be  construed  with 
great  liberality.  Continental  Ins.  Co.  v.  Lip- 
paid.  3  Neb.  39l! 

394.  (1894  )  A  provision  in  a  policy  of 
insurance  that  the  Insured  In  a  case  of  loss 
should  forthwith  give  notice  thereof  in  writ- 
ing to  the  company,  and  within  sixty  days 
from  date  of  the  flse  furnish  preliminary 
proofs  of  his  loss.  Is  valid  and  binding  upqn 
the  insured,  and  in  an  action  upon  the  pol- 
icy it  is  necessary  for  the  plaintiff  to  prove 
that  such  notice  and  proofs  of  loss  were  fur- 
nished, or  that  the  company  waived  the 
same.  Oerman  Ins.  Co.  of  Illinois  v.  Davis, 
40  Neb.  700  (59  N.  W.  698). 

395.  (1901.)  In  construing  conditions  In 
a  policy  of  insurance,  to  be  compiled  with 
subsequent  to  an  event  resulting  in  loss  or 
Injury  for  which  Indemnity  is  claimed,  with 
respect  to  the  giving  of  notice  of  the  loss  or- 
injury,  and  preliminary  proofs  thereof,  a 
more  liberal  construction  will  be  given  in 
favor  of  the  beneficiary  than  when  the  con- 
ditions are  to  be  complied  with  prior  to  loss 
or  injury  for  the  purpose  of  continuing  the 
policy  in  force  and  effect   Woodmen  Acd^ 
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dmt  A89'n  V.  Pratt,  62  Neb.  673  (87  N.  W. 
646;  89  Am.  St.  Rep.  777;  65  L.  R.  A.  201). 

Time  tor  notice  and  proof. 

396.  (1874.)  A  condition  In  a  policy  of 
Insurance  requiring  the  Insured  In  case  of 
fire,  to  give  Immediate  notice  of  his  loss, 
need  not  be  literally  compiled  with.  The 
exercise  of  due  diligence,  and  the  giving 
such  notice  as  may  be  reasonable  In  the  par* 
tieulsp  casei  Is  all  that  can  be  demanded. 
Continental  Ins,  Co.  v.  Lippold,  3  Neb.  391. 

397.  (1900.)  Under  a  policy  requiring 
proof  of  loss  to  be  furnished  in  sixty  days, 
but  which  contained  no  forfeiture  clause, 
time  held  not  to  be  of  the  essence  of  the  re- 
quirement, and  that  failure  to  furnish  such 
proofs  did  not  work  a  forfeiture.  North&rn 
A.9aurance  Co.  v.  Hanna,  60  Neb.  29  (82  N. 
W.  97). 

398.  (1901.)  When  a  time  is  fixed  In  a 
policy  of  accident  insurance  for  the  giving 
of  the  notice  of  an  accident  and  Injury  re- 
sulting therefrom  for  which  indemnity  is 
claimed,  with  the  particulars  thereof,  which 
Is  reasonable  in  Its  character^  this  will  or- 
dinarily be  regarded  as  a  condition  pre<» 
dent  to  be  complied  with  before  a  recovery 
can  he  had.  Woodmen  Accident  vUs'n  v. 
Pratt,  62  Neb.  673  (87  N.  W.  646;  89  Am. 
St.  Rep.  777;  56  L.  R.  A.  291). 

399.  (1901.)  Provisions  as  to  time  in 
which  the  notice  is  required  to  be  given  of 
a  loss  or  injury  for  which  indemnity  is 
claimed,  are  not  necessarily  and  In  every 
Instance  to  be  literally  complied  with  in 
order  to  prevent  a  forfeiture  of  the  policy. 
Woodmen  Accident  A$x'n  v.  Pratt,  62  Neb. 
673  (87  N.  W.  546;  89  Am.  St.  Rep.  777;  66' 
L.  R.  A.  291). 

■400.  (1901.)  A  reasonable  and  natural 
construction  will  be  given  a  provision  as  to 
time  in  which  notice  of  loss  or  injury  is  re- 
quired, in  order  to  carry  out  the  evident 
intention  and  manifest  purpose  of  the  par- 
ties to  the  contract,  and  the  object  to  be  ac- 
complished thereby.  Woodmen  Accident 
Ass'n  V.  Pratt,  62  Neb.  673  (87  N.  W.  546). 

401.  (1901.)  When  because  of  circum- 
stances and  conditions  surrounding  the 
transaction,  obstacles  or  eanses  exist  pre- 
venting and  rendering  Impossible  the  giving 
of  a  notice  of  an  accident  and  injury  within 
the  time  stipulated,  the  act  may  be  per- 
formed thereafter,  and  the  beneficiary  will 
be  excused  for  the  failure.  If  done  within  a 
reasonable  time,  or  within  the  time  stipu- 
lated after  the  obstacle  or  cause  preventing 


prior  compliance  ceases  to  exist;  the  ques- 
tion of  the  sufficiency  of  the  excuse  offered, 
and  the  reasonableness  of  the  time  In  which 
the  act  is  performed,  to  be  determined  ac- 
cording to  the  nature  and  circnmstances  of 
each  individual  case;  the  beneficiary  in  all 
cases  being  required  to  act  with  diligence, 
and  without  laches  on  his  part.  Woodmen 
Accident  A$a'n  v.  Pratt,  62  Neb.  673  (87  N. 
W.  546;  89  Am.  St.  Rep.  777;  55  1^  R.  A. 
291). 

402.  (1901.)  Where  a  person  suffered  a 
fall  by  accident,  resulting  In  a  concussion 
of  the  brain,  which  deranged  and  crazed  his 
mind  so  that  he  could  not  Intelligently  give 
the  notice  and  required  information  regard- 
ing the  accident  and  injury  within  the  time 
stipulated,  this  fact  excuses  him  In  law  from 
compliance  with  the  conditions  of  the  policy 
in  that  regard  during  the  time  of  the  exist- 
ence of  the  disability.  Woodmen  Accident 
Ata'n  V.  Pratt.  62  Neb.  673  (87  N.  W.  546; 
89  Am.  St.  Rep.  777;  65  L.  R.  A.  291). 

403.  (1902.)  The  beneficiary  will  not  be 
held  to  a  strict  and  literal  compliance  with 
the  provisions  of  an  accident  insurance  pol- 
icy with  reference  to  final  proofs  of  the  ex- 
tent and  duration  of  the  injury,  where  a 
short  delay  in  supplying  such  proofs  has 
been  occasioned  by  circumstances  not  attrib- 
utable to  his  own  laches  or  bad  faith,  and 
particularly  where  the  Insurer  could  easily 
have  enabled  the  claimant  to  obviate  its  ob- 
jections to  the  sufficiency  of  the  proof. 
Western  Travelers  Accident  Ass'n  v,  BoJ- 
brook,  65  Neb.  475  (94  N.  W.  816). 

404.  (1907.)  A  condition  in  an  accident 
insurance  policy  providing  for  a  forfeiture 
of  the  benefits  unless  proofs  of  the  death  of 
the  assured  are  furnished  within  thirty  days 
will  be  upheld;  but,  where  the  testimony 
shows  notice  of  the  death  given  within  the 
required  time,  and  due  diligence,  prompt 
action  and  good  faith  on  the  part  of  the 
beneficiary  In  making  formal  proof  of  death 
as  soon  as  the  reqillrements  are  made 
known  to  him,  a  forfeiture  for  the  failure  of 
a  literal  and  technical  compliance  with  the 
condition  should  not  be  declared.  Simmons 
V.  Western  Travelers  Accident  AM'n,  79  Neb. 
20  (112  N.  W.  365). 

Persons  who  may  give  notice. 

405.  (1905.)  Where  notice  of  an  injury 
is  received  by  an  accident  insurance  com- 
pany and  the  company  acts  upon  such  no- 
tice, it  is  Immaterial  as  to  what  relationship 
existed  between  the  sender  of  the  notice  and 
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either  the  usuTod  or  the  benefldary.  Con- 
tinental Caswilty  Co.  v.  Buehtet,  74  Neb. 

823  {105  N.  W.  707). 

Fcnons  to  whom  notlca  or  proof  may  be 
given  or  made. 

406.  (1890.)  Service  of  notice  and  proof 
ol  loss  On  a  general  agent  of  the  company 
is  service  on  the  latter.  Insurance  Co.  of 
Sorth  America  v.  MclAmant,  28  Neb.  653 
(44  N.  W.  991). 

Examination  of  Insured. 

407.  (181)6.)  A  policy  providing  for  the 
insored  to  submit  to  an  examination  at  any 
time  and  place  muned  by  the  insurer  con- 
Btraed  to  mean  such  reasonable  time  and 
place  as  may  be  designated.  /Etna  Int.  Co. 
V.  Simmona,  49  Neb.  811  (69  N.  W.  126). 

408.  (1896.)  The  time  fixed  for  an  ex- 
amination of  an  insured  by  the  insurer,  as 
provided  for  in  the  policy^  must  have  been 
within  a  reasonable  date  after  notice  of  the 
Are;  the  place  of  examination  must  have 
been  a  reasonably  convenient  one  within 
the  county  where  the  assured  resided. 
.ntna  Ins.  Co.  v,  Simmona,  49  Neb.  811  (69 
N.  W.  125). 

409.  (1896.)  In  order  for  the  refusal  of 
the  Insured  to  submit  to  an  examination  by 
the  insured  as  provided  for  In  the  policy,  to 
constitute  a  defense  It  is  incumbent  upon 
the  company  to  fix  a  time  and  place,  and  to 
designate  a  person  authorized  by  law,  who 
could  administer  oaths,  to  conduct  such  ex- 
amination, ^tna  In*.  Co,  v.  Simmons,  49 
Neb.  811  (69  N.  W.  125). 

410.  (1906.)  A  written  demand  for  ex- 
amination under  oath  of  the  Insured,  made 
Jointly  by  three  insurance  companies,  and 
which  omits  to  name  the  time  and  place  for 
such  examination,  or  the  person  before 
whom  it  is  to  take  place,  is  not  a  sufficient 
demand.  Citizens  Ins.  Co.  v.  HerpoUhetmer, 
77  Neb.  232  (109  N.  W.  160). 

Snfflcieney  of  notice  and  proofs  of  loss. 

411.  (1889.)  Technical  objection  to  the 
notice  and  proof  of  loss,  not  materially 
affecting  the  risk  or  the  rights  of  the 
parties,  will  not  be  available  as  a  defense 
In  an  action  on  a  policy  of  insurance  to 
recover  the  loss  on  the  property  destroyed. 
OermanrAmerican  Im.  Co.  v.  Etherton.  26 
Neb.  505  (41  N.  W.  406). 

412.  (1895.)  Where  the  insured  furnished 
a  sworn  statMnent  of  his  loss  by  fire, 
stating  the  location,  nature  of  the  prop- 
erty destroyed,  amount  of  insurance  carried 

16  II 


and  by  whom  and  to  whom  payable.  It  Is  a 
sufficient  compliance  with  the  provision  of 
the  policy  requiring  proof  of  loss.  Borne 
Fire  Ins.  Co.  v.  Hammang,  44  Neb.  666  (62 
N.  W.  883). 

Effect  of  statement*  in  proof. 

413.  (1889.)  A  wilful  misrepresentation 
under  oath  by  an  insured  as  to  the  amount 

of  his  loss,  if  its  actual  amount  exceed  the 
policy,  though  It  would  probably  subje-^t 
him  to  a  prosecution  for  perjury,  will  not 
avoid  the  policy,  even  though  it  provides 
that  false  swearing,  etc.,  shall  forfeit  all 
claim  on  the  company.  Springtleld  Fire  <£ 
Marine  Ins.  Co.  v.  Winn,  27  Neb.  649  (43 
N.  W.  401;  6  L.  R.  A.  841). 

414.  (1892.)  Where  an  adjuster  for  the 
Insurer  filled  out  the  proof  of  loss  stating 
therein  that  the  insured  was  owner  in  fee. 
when  in  fact  he  had  only  a  title  under  a 
contract,  the  fact  that  he  makes  oath  before 
a  notary  to  the  same  does  not  defeat  his 
right  as  making  a  false  proof  of  loss,  as  his 
Interest  therein  Is  insurable.  Star  Lumber 
Co.  V.  Finney,  35  Neb.  214  (62  N.  W.  1113). 

415.  (1894.)  Under  a  policy  which  de- 
clares that  fraud  by  false  swearing  In  the 
notice  and  proof  of  loss  shall  cause  a  for- 
feiture, an  Insured  who,  after  loss,  procures 
copies  of  invoices,  raises  the  amounts  of 
purchases,  verifies  the  invoices  by  affidavit 
and  presents  them  to  the  company,  cannot 
recover,  where  the  value  of  the  goods  is  less 
than  the  insurance.  Home  Jns.  Co.  v.  Winn, 
42  Neb.  331  (60  N.  W.  576). 

416.  (1896.)  The  proof  of  loss  sub- 
mitted by  the  plaintiff,  in  an  action  upon  a 
policy  of  Insurance,  contained  this  clause, 
partly  written  and  partly  printed:  "The 
building  described  by  »Ud  policy,  or  con- 
taining said  property,  was  occupied  In  Its 
several  parts  by  tbe  parties  hereafter  named 
and  for  the  following  purposes:  Used  as  a 
residence  by  Hill  Adair  up  to  3:30  P.  M., 
September  20,  1890,  and  for  no  other  pur- 
pose whatever."  Held.  Not  an  admission 
that  the  insured  property  remained  unoccu- 
pied for  ten  days  thereafter,  within  the 
terms  of  the  policy  providing  that  it  should 
be  null  and  void  In  case  the  premipes  in- 
sured were  at  any  time  unoccupied  for  more 
than  ten  consecutive  days.  Hanover  Fire 
Ins.  Co.  V.  Parrotte,  47  Neb.  576  (66  N. 
W.  636). 

417.  (1906.)  False  swearing  In  tbe  proof 
of  loss  cannot  be  predicated  on  a  claim  made 
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Cor  the  retail  price  of  the  goods,  and  for 
freight,  drayage,  washing,  setting  up,  etc., 
wher  such  claim  Is  made  In  good  faith 
under  the  advice  of  an  attorney  regularly 
employed  to  advise  and  assist  In  making 
such  proof.  Citizens  Ins.  Co.  v.  Herpol- 
»heim.er,  77  Neb.  232  (109  N.  W.  160). 

Estoppel  or  waiver  as  to  notice  and  proofs. 

418.  (1894.)  A  clause  In  a  policy  pro- 
hibiting agents  from  waiving  its  terms  does 
not  prevent  the  insured  from  showing  that 
the  insurer,  through  Its  agents,  accepted 
acts  of  the  insured  as  a  sufficient  compliance 
with  the  terms  of  the  policy.  Phenix  Int. 
Co.  of  BTooklyn  v.  Rad  Bila  Hora  Lodge, 
41  Neb.  21  (5»  N.  W.  762). 

419.  (1894.)  A  letter  by  the  secretary  of 
a  flre  Insurance  company,  written  after  the 
proofs  of  loss  were  due  under  the  policy, 
acknowledging  the  receipt  of  a  letter  written 
by  the  policy-holder  regarding  his  claim  for 
loss,  and  also  stating  that  the  matter  there- 
in referred  to  was  in  the  hands  of  the  com- 
pany's state  agent,  who  would  give  his  at- 
tention as  early  as  possible,  and  admonishing 
the  insured  to  be  patient,  does  not  waive  the 
conditions  requiring  the  Insured  to  furnish 
proofs  of  loss  within  a  specified  time.  Ger- 
man Ins.  Co.  of  Illinois  v.  Davis,  40  Neb. 
700  (59  N.  W.  698). 

420.  (1898.)  A  provision  of  an  Insur- 
ance policy  requiring  the  insured  to  furnish 
the  insurer  proofs  of  loss  Is  one  inserted 
therein  for  the  benefit  of  the  insurer  and 
one  which  It  may  waive.  Omaha  Fire  Ins. 
Co.  V.  Hildebrand,  64  Neb.  30«  (74  N. 
W.  589). 

421.  (1905.)  Where  the  conditions  of 
an  Insurance  policy  provide  for  filing  final 
proof  of  loss  upon  blanks  furnished  by  the 
company  within .  thirty  days  of  the  injury 

and  the  company,  with  knowledge  of  the 
inj'iry,  neglects  to  furnish  such  blanks 
within  the  time  specified,  such  conduct  on 
the  part  of  the  company  Is  a  waiver  of  the 
condition  as  to  time.  Continental  Casualty 
Co.  V.  Buchtel,  74  Neb.  823  (105  N.  W.  707). 

■  ■   Denial  of  liability  on  other  grounds. 

422.  (1889.)  Where  an  apparently  hon- 
est effort  has  been  made  by  the  insured  to 
comply  with  the  terms  of  the  policy,  in 
Ejiving  the  notice  and  proof  of  loss,  the  re- 
fusal of  the  insurer  to  pay  any  sum  what- 
ever, or  to  recognize  the  policy  as  binding, 
will  be  treated  as  a  waiver  of  any  merely 
technical  objection  to  the  proof  furnished. 
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Qerman-AmeHcan  Ins.  Co.  v.  Cthcrton,  25 
Neb.  605  (41  N.  W.  406). 

423.  (1891.)  The  absolute  denial  by  the 
insurer  of  all  liability,  on  the  ground  that 
the  policy  was  not  In  force  at  the  time  of 
the  loss,  is  a  waiver  of  the  preliminary 
proofs  of  loss  required  by  the  policy.  Phenix 
Ins.  Co.  V.  Bachelder,  32  Neb.  490  (49  N.  W. 
217;  29  Am.  St.  Rep.  443);  (1895)  Omaha 
Fire  Ins.  Co.  v.  Dierlcs  White,  43  Neb.  473 
(61  N.  W.  740) ;  (1895)  Dwelling  House  Ins. 
Co.  V.  Brewster.  43  Neb.  528  (61  N.  W.  746) ; 
(1895)  Oerman  Ins.  <f  Saving  Institution  v. 
Kline.  44  Neb.  395  (62  N.  W.  857):  (1895) 
Home  Fire  Ins.  Co.  v.  Hammang,  44  Neb. 
666  (62  N.  W.  883);  (1896)  Altna  Ins.  Co. 
V.  Simmons,  49  Neb.  811  (69  N.  W.  125)  ; 
(1903)  Lansing  v.  Commercial  Union  Assur- 
ance Co.,  Limited.  4  Unof.  140  (93  N.  W. 
756);  (1904)  Western  Travelers  Accident 
Ass'n  V.  Tomson,  72  Neb.  661  (101  N. 
W.  341). 

424.  (1895.)  In  an  action  against  an  in- 
fiurance  company  the  defense  that  the  policy 
was  not  in  force  at  the  time  the  loss  oc- 
curred in  inconsistent  with  the  defense  that 
the  company  had  no  notice  of  loss.  Omaha 
Fire  Ins':  Co.  v.  Dierks  rf  White,  43  Neb.  473 
(61  N.  W.  740). 

425.  (1896.)  The  right  of  an  Insurance 
company  to  notice  of  loss  is  a  right  which 
the  company  may  waive;  and  when  the  In- 
surer denies  all  liability  for  the  loss  and  re- 
fuses to  pay  the  same,  and  places  such  de- 
nial and  refusal  upon  grounds  other  than 
the  failure  of  the  Insured  to  give  notice  of 
the  loss,  such  denial  and  refusal  avoid  the 
necessity  of  such  notice.  Omaha  Fire  In». 
Co.  V.  Dierks  <£  White,  43  Neb.  473  (61 
N.  W.  740);  (1895)  Omaha  Fire  Ins.  Co.  v. 
Dierks.  43  Neb.  569  (61  N.  W.  745). 

426.  (1895.)  Since  a  defense  that  thp 
policy  was  never  In  force,  by  reason  of  fraud- 
ulent representations  of  insured  that  tlie 
property  was  unincumbered.  Is  inconsistent 
with  the  defense  of  .want  of  notice  of  the 
loss,  the  insurer,  by  placing  Its  defense  to 
the  action  on  the  ground  that  the  policy 
sued  on  was  never  In  force,  waived  the 
provision  in  the  policy  which  required  the 
Insured  to  give  nctize  of  the  loss,  and  made 
that  issue  wholly  Immaterial.  Omaha  Fire 
Ins.  Co.  V.  Dierks,  43  Neb.  669  (61  N. 
W.  745). 

427.  (1898.)  Waiver  of  proofs  of  loss 
may  be  made  before  suit  brought  by  the 
insurer's  unconditional  denial  of  its  Ilabll- 
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Ity  for  the  loss,  or  It  may  be  waived  after 
suit  brought  by  the  insurer's  Interposing  to 
the  action  a  defense  tbat  the  policy  was 
not  in  force  at  the  time  of  the  loss.  Omaha 
Fire  Ins.  Co.  v.  Hildebrand,  54  Neb.  306  (74 
N.  W.  589). 

428.  ( 1898.)  If  an  Insurance  company 
or-  association,  after  reception  of  the  prelim- 
tiury  or  final  proofs  of  claim  of  loss  makes 
no  objections  thereto  relative  to  either  form 
or  substance,  but  Investigates  the  particu- 
lars of  the  claim  and  receives  full  informa- 
tion and  then  denies  liability  for  reasons 
which  are  without  reference  to  any  infirm- 
ity or  Insufficiency  of  the  proofs,  such  de- 
fects of  the  proofs.  If  they  exist,  are  waived 
and  camnot  be  successfully  urged  and  will 
not  be  entertained  In  defense  to  an  action 
on  the  claim.  National  Masonic  Accident 
Asa'n  V.  Day,  55  Neb.  127  (75  N.  W.  576). 

429.  (1904.)  If  an  insurance  company, 
sued  for  an  alleged  loss,  denies  the  loss,  it 
waives  proof  of  notice  of  the  same,  unless 
it  had  no  notice  express  or  implied  until 

suit  was  begun.  Western  Travelers  Acci- 
dent A.as'n  V.  Tomson,  72  Neb.  674  (103  N. 
W.  695). 

430.  (1904.)  In  an  action  upon  an  acci- 
dent insurance  policy  where  no  notice  of 
the  accident  was  given  within  the  time 
limited  by  the  by-laws  of  the  association,  a 
denial  of  liability  for  the  reason  that  no 
accident  occurred,  made  after  this  time  bad 
expired,  is  not  a  waiver  of  such  a  provi- 
sion Bpedtflng  that  no  claim  for  Injuries 
shall  be  valid  unless  written  notice  of  the 
accident  shall  have  been  given  within  fifteen 
days  from  the  happening  thereof.  Western 
Travelers  Accident  Ass'n  v.  Tomson,  72  Neb. 
661  (101  N.  W.  341). 


'  Pailnre  to  make  objection. 


431.  (1890.)  Objections  to  proof  of  loss 
on  a  policy  of  insurance  must  be  specific 
and  not  general — as  the  proof  or  any  part 
thereof  may  he  waived.  Hartford  Ins.  Co. 
r.  Meyer,  30  Neb.  135  (46  N.  W.  292;  27  Am. 
St.  Rep.  384). 

432.  (1893.)  Where  proof  of  loss  is  fur- 
nished to  the  insurance  company  to  which 
it  objects,  it  must  return  the  same  with  Its 
objections  within  a  reasonable  time  or  its 
objections  will  be  unavailing.  VnU>n  Ins. 
Co.  V.  Barwicle,  36  Neb.  223  (54  N.  W.  609). 

433.  (1894.)  In  case  the  preliminary 
proof  of  loss  submitted  to  the  company  is 
unsatisfactory.  It  should  return  the  same  to 
the  Inanred  within  a  reasonable  time,  stat- 


ing in  what  respect  It  is  considered  c'sfect- 
ive,  and  if  it  falls  to  do  so,  but  rejects 
such  proof  cn  the  ground  that  the  same  was 
not  furnished  in  proper  time.  It  cannot 
afterwards  avail  itself  of  the  insufBcIency 
of  such  preliminary  proof.  Western  Some 
Ins.  Co.  V.  Richardson,  40  Neb.  1  (68  N. 
W.  597);  (1895)  Home  Ins.  Co.  V.  Ham^ 
mang,  44  Neb.  666  (62  N.  W.  883). 

434.  (1894.)  Where  a  policy  of  Insur- 
ance simply  requires  that  notice  of  Iras  shall 
he  given  to  the  company  at  a  specified 
office  in  writing,  and  that  payment  shall  be 
made  upon  receipt  of  proper  proof,  and  does 
not  specify  otherwise  of  what  such  notice 
and  proof  shall  consist.  If  notice  of  the  loss 
be  sent  In  writing  to  the  office  specified  and 
the  company  makes  no  objection  on  account 
of  the  form  of  the  notice  and  makes  no  de- 
mand for  other  or  further  proof,  such  no- 
tice Is  a  sufllclent  compliance  with  the 
terms  of  the  policy.  Phenix  Ins.  Co.  of 
Brooklyn  v.  Rod  Bila  Bora  Lodge,  41  Neb. 
21  (59  N.  W.  752). 

435.  (1894.)  Where  oral  notice  of  loss 
was  given  to  the  local  agent  of  the  company 
and  he,  at  the  request  of  the  Insured,  com- 
municated the  fact  of  the  loss  In  writing 
to  the  specified  ofltce  of  the  company,  which 
were  retained  without  objection,  such  notice 
la  sufficient,  it  being  held  that,  without  re- 
gard to  his  authority  as  agent  of  the  com- 
pany, the  facta  proved  constituted  him  the 
agent  of  the  Insured  to  give  notice  of  loss. 
Phenix  Ins.  Co.  of  Brooklyn  v.  Rod  Bila 
Hora  Lodge,  41  Neb.  21  (69  N.  W.  752). 

— ; —  Adjustment  of  loss,  or  demand  then- 
for. 

436.  (1892.)    Provisions  Of  an  insurance 

policy  covering  a  stock  of  goods,  for  notice 
of  loss  within  a  specified  time  and  in  a 
particular  manner,  will  be  held  to  have  been 
waived  by  the'  insurer  where,  with  knowl- 
edge of  the  loss  of  part  of  said  stock  by 
fire,  it,  by  Its  adjusting  agent,  demands  and 
obtains  possession  of  the  remainder  of  the 
goods  and  books  of  the  insured  and  is  en- 
gaged several  days,  with  the  help  of  the 
latter,  In  ascertaining  the  amount  of  the 
lossi  St.  Paul  Fire  4  Marine  Ins.  Co.  v. 
Gotthelf,  35  Neb.  351  (63  N.  W.  137). 

437.  (1894.)  Where  the  acts  of  an  ad- 
juster are  relied  upon  to  establish  a  waiver 
of  proofs  of  loss,  or  of  deficiencies  therein. 
It  must  be  shown  that  such  person  was 
clothed  with  power  to  represent  the  com- 
pany in  adjusting  the  loss.  German  Ins.  Co. 
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of  niinoit  V.  Davia,  40  Neb.  700  (59  N. 
W.  698). 

438.  <1894.)  A  demand,  by  an  Insurance 
companr,  for  arbitration  In  the  manner  pro- 
Ttded  in  its  policy,  under  which  there  has 
been  a  loss  by  fire,  waives  formal  proofs  of 
the  loss.  Home  Fire  Ins.  Co.  v.  Bean,  42  Neb. 
637  160  N.  W.  907;  47  Am.  St.  Rep.  711). 

439.  (1896.)  When  after  receiving  no- 
tice of  loss  the  insurers'  adjuster  took  pos- 
session of  the  book  of  account  and  invoices 
of  the  insured  and  estimated  the  value  of 
property  saved  and  the  total  value  of  the 
goods,  and  offered  a  settlement,  such  con- 
duct waives  a  requirement  of  any  proof  of 
loss  whatever^  Hojne  Fire  Ina.  Co.  v.  Bamr 
mang,  44  Neb.  666  (62  N.  W.  883). 

440.  (1896.)  Where  an  Insurance  com- 
pany after  being  advised  of  a  loss  sends  an 
adjuster  to  adjust  the  loss,  and  be  offers  a 
certain  sum  in  settlement,  such  acts  will 
Justify  a  jury  in  finding  there  was  a  waiver 
of  proof  of  loss.  JEtna  Ins.  Co.  v,  8immon$, 
49  Neb.  811  (69  N.  W.  125). 

XV.  ADJUSTKENT  OF  LOSS. 

Adjustment  of  loss  as  waiver  of  notice 

and  proof  of  loss,  see  ante,  §1436-440. 

Participating  in  adjustment  as  waiver  of 
right  to  forfeit  policy,  see  ante,  {  363.  ' 

Effect  of  provisions  in  policy. 

441.  (1893.)  Under  the  valued  policy  act 
of  1889,  stipulations  In  a  policy  of  insurance 
in  conflict  with  any  of  the  provisions  of  that 
act  are  Inoperative,  and  this  applies  to  a 
provision  in  case  of  loss  for  the  appoint* 
ment  of  arbitrators.  If  the  property  is  "to- 
tally destroyed"  there  is  nothing  to  arbi- 
trate. Qerman  Ins.  Co.  v.  Eddy,  36  Neb.  461 
(54  N.  W.  856;  19  L.  R.  A.  707). 

442.  (1896.)  A  stipulation  for  arbitra- 
tion which  does  not  provide  for  submitting 

the  matters  In  dispute  to  a  particular  per- 
son or  tribunal,  but  to  one  or  more  persons 
to  be  mutually  chosen,  is  revocable  by 
either  party,  and  will  not  oust  the  Jurisdic- 
tion of  the  courts  having  cognizance  of  the 
subject  of  the  controversy.  Home  Fire  Int. 
Co.  of  Omaha  v.  Kennedy,  47  Neb.  138  (66 
N.  W.  278;  63  Am.  St.  Rep.  621). 

Validity  of  requirements  in  policy. 

443.  (1889.)  A  provision  in  a  poticythat 
DO  suit  or  action  against  the  insurer  "shall 
be  sustained  In  any  court  of  law  or  chan- 
cery until  after  an  award  shall  have  been 
obtained"  by  arbitration,  "fixing  the  amount" 


due  after  loss  Is  void,  the  effect  of  such  pro- 
vision being  to  oust  the  courts  of  their  le- 
gitimate Jurisdiction.  Qerman- American  Ina. 
Co.  V.  Etherton,  26  Neb.  505  (  41  N.  W.  406); 
(1894)  Borne  Fire  Ine.  Co.  v.  Bean,  42  Neb. 
537  (60  N.  W.  907;  47  Am.  St.  Rep.  711); 
(1902)  Phcenix  Ine.  Co.  v.  Zlotky,  66  Neb. 
B84  (92  N.  W.  736). 

444.  (1895.)  A  clause  in  the  contract  of 
a  mutual  insurance  policy  that  no  suit  at 
law  could  be  maintained  on  the  policy  until 
there  bad  first  been  procured  an  arbitration 
of  the  loss  is  void;  and  refusal  or  failure  to 
arbitrate  is  no  defense  to  an  action  on  the 
policy.  National  Masonic  Accident  Ass'n  v. 
Burr,  44  Neb.  256  (62  N.  W.  466). 

44E>.  (1895.)  If  parties  to  a  contract  of 
Insurance  agree  if  a  dispute  arise  between 
them  that  such  dispute  shall  be  submitted 
to  arbitrators,  refusal  to  arbitrate  or  no  ar- 
bitration is  not  a  defense  to  an  action 
brought  on  such  contract  by  one  of  the  par- 
ties thereto,  rnfurance  Co,  of  North  Amer- 
ica V.  Bachler,  44  Neb.  649  (62  N.  W.  911). 

446.  (1902.)  A  provision  In  an  insurance 
policy  that  the  insurer  should  not  I>e  liable 
beyond  the  actual  cash  value  of  the  property 
at  the  time  of  the  loss;  the  loss  to  be  ascer- 
tained by  the  Insurer  and  the  Insured,  and. 
in  case  of  a  disagreement,  by  an  arbitrator, 
selected  as  provided  by  the  policy,  was  void, 
as  it  tended  to  oust  the  courts  of  Jurisdic- 
tion. Hartford  Fire  Ina.  Co.  v.  Hon.  66  Neb. 
655  (92  K.  W.  746:  60  L.  R.  A.  436). 

Agreements  for  arbitration. 

447.  (1898.)  Oral  agreements  of  attorneys 
to  arbitrate  loss  made  out  of  court  will  not 
be  enforced  against  objections  of  one  even 
though  policy  provide  for  arbitration.  Oer- 
man-American  Ina.  Co.  v.  Buckttaff,  38  Neb. 
135  (56  N.  W.  692). 

Estoppel  or  waiver  as  to  adjustment  or  ar- 
bitration. 

448.  (1886.)  Where  an  Insurance  policy, 
on  live  stock,  provides  that  no  horse  shall 

be  insured  for  more  than  two-thirds  of  Its 
actual  value,  and  that  in  case  of  a  disagree- 
ment the  award  should  be  made  by  arbitra- 
tors, the  insurer  waives  all  right  to  arbi- 
trate by  denying  the  validity  of  the  policy, 
and  an  action  on  the  policy  may  be  main- 
tained at  once  by  the  insured.  Western 
Horse  Ins.  Co.  t>.  Putnam,  20  Neb.  331  (30 
N.  W.  246). 

449.  (1893.)  A  provision  in  a  policy  of 
Insurance  for  arbitration  is  of  no  force  where 
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tbe  Insurance  company  denies  Its  liability. 
Vnion  Ini.  Co.  v.  Bancich,  36  Neb.  223  (64 

N.  W.  519). 

450,451.  (1896.)  An  Insurance  companr. 
by  denying  Its  liability  on  the  ground  of  a 
forfeiture  of  the  policy  by  reason  of  a  breach 
of  warranty  by  the  insured,  waives  what- 
ever  rlg^t  It  may  have  had  to  insist  npon 
arbitration  as  a  means  of  deter>mlnlns  the 
amount  of  the  plaintiff's  damage.  Home  Fire 
Ins.  Co.  of  OmaJia  v.  Kennedy.  47  Neb.  138 
(66  X.  W.  278;  53  Am.  St.  Rep.  521) ;  (1896) 
£tM  Ins.  Co.  V.  Simmons,  49  Neb.  811  (69 
N.  W.  125). 

Effect  of  adjustment. 

452.  (1897.)  To  an  action  on  a  policy  of 
insuiance  the  defendant  pleaded  that  after 
the  )0Ba  it  bad  made  a  settlement  with  the 
Insureds  whereby  It  agreed  to  pay  a  certain 
sum  in  sixty  days,  and  that,  relying  on  such 
settlement.  It  had  accepted  orders  of  the  In- 
Ared  in  favor  of  third  persons  for  a  por- 
tion of  the  amount,  and  had  admitted  in- 
debtfidneas  in  garnishment  proceedings 
which  resulted  in  a  Judgment  against  It  for 
another  portion,  the  aggregate  amount  as- 
sumed being  less  than  the  amount  of  the 
settlement  It  was  not  alleged  that  these 
obllgBtions  had  been  paid.  Held.  That  this 
neither  operated  as  an  accord  and  satisfac- 
tion, lor  did  It  estop  the  platntitC  from  re- 
Miadinf  the  agreement  on  the  ground  of 
frand.  Omaha  Fire  Ins.  Co.  v.  Thompson. 
01)  Neb.  580  (70  N.  W.  30). 

453.  (1906.)  When  an  insurance  company 
consents  In  writing  to  an  assignment  of  a 
policy  of  fire  Insurance  without  restriction 
or  limitation  with  reference  to  the  purposes 
of  the  assignment  or  the  extent  of  the  in- 
terest assigned,  which  Is  in  fact,  as  between 
the  parties,  leas  than  tbe  absolute  cr  entire 
ftiterest  or  rights  of  the  insured  under  the 
contract,  the  rights  of  the  parties  to  the  as- 
signment  cannot  be  defeated  or  impaired  by 
a  compromise  and  settlement  and  attempted 
satisfaction  between  the  latter  and  the  as- 
signee without  the  consent  of  the  insured. 
Lenagh  v.  Commercial  Union  Assurance  Co., 
-7  Neb.  649  (110  N.  W.  740). 

XVI.  BIGHT  TO  PROCEEDS. 
Benefits  In  fraternal  associations,  seepo<f, 
il  780^01. 

Insnranee  on  .property. 

454.  (1898.)  Where  the  mortgagor  as- 
signed a  policy  of  Insurance  to  the  mortga- 
gee as  part  Mcurlty  for  the  mortgage  debt. 
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npon  the  satisfaction  of  the  mortgage  he  be- 
comes subrogated  to  tbe  rights  of  the  mort- 
gagee in  the  policy  and  may  maintain  an 
action  therefor  for  a  loss.  BUlinos  v.  Ger- 
man Ins.  Co.,  34  Neb.  502  (52  N.  W.  397). 

455.  (1892.)  A  married  woman  is  not 
precluded  from  recovering  on  a  policy  be- 
cause the  insured  property  was  purchased 
with  funds  given  to  her  by  her  husband. 
German  Ins.  Co.  v.  Byman,  34  Neb.  704  (52 
N.  W.  401). 

456.  (1892.)  Where  the  property  of  a 
married  woman  engaged  In  a  mercantile 
buslnecs  In  her  own  name  and  Insured  by 
her,  was  given  to  her  by  her  husband,  his 
motive  In  giving  It  to  her  will  not  be  in- 
quired into  in  an  action  on  tbe  policy,  in 
the  absence  of  evidence  of  an  Intention  to 
defraud  defendant.  Qerman  Ins.  Co.  v.  By- 
man,  34  Neb.  704  (52  N.  W.  401). 

457.  .  (1901.)  The  fact  that  the  husband 
of  a  married  woman  signs  with  her  an  ap- 
plication for  insurance  on  her  separate  prop- 
erty, does  not  Invest  htm  with  any  right  or 
interest  In  the  policy  Issued  on  such  appli- 
cation, and  In  which  the  woman  alone  Is 
named  as  the  Insured.  Vnion  Ins.  Co.  v. 
McCullough,  2  Unof.  198  (9«  N.  W.  79). 

468.  (1903.)  Where  the  owner  of  real 
estate  binds  himself.  In  a  mortgage  executed 
thereon,  to  keep  the  premises  insured  for<tbe 
protection  and  Indemnity  of  the  mortgagee, 
such  mortgage  will  have  an  equitable  lien 
upon  the  money  due  on  a  [lollcy  taken  out 
by  tbe  mortgagor,  although  tbe  policy  may 
run  to  tbe  mortgagor  alone.  Hyde  v.  Hart- 
ford Fire  Ins.  Co.,  70  Neb.  503  (97  N.  W. 
629:  113  Am.  St.*  Rep.  796). 

459.  (1903.)  Where  a  mortgagor  aligns 
a  mortgage,  containing  a  covenant  on  the 
part  of  the  mortgagor  to  keep  the  premlsea 
Insured  as  furthep  securl^,  and  agreeing 
that  the  mortgagee  may  procure  sutA  in- 
surance if  the  mortgagor  falls  to  do  so,  and 
in  his  assignment  guarantees  tbe  payment 
of  the  mortgage  indebtedness,  and  there- 
after such  assignor  of  tbe  mortage  becomes 
the  owner  of  the  mortgaged  premises,  and 
takes  out  Insurance  thereon  in  his  own  name 
to  the  full  amount  of  the  Insurable  Interest 
of  the  mortgaged  property  and  a  loss  occurs 
while  his  liability  as  guarantor  of  the  mort- 
gaged debt  is  still  In  full  force,  the  then 
owner  of  tbe  mortgage  will  have  an  equi- 
table lien  on  the  proceeds  of  tbe  policy  to 
the  extent  of  his  Interest  in  the  property  de- 
stroyed by  the  lire,  and  the  tact  that  the 
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statute  of  tiiDltatlons  had  barred  a  personal 
action  against  the  assignor  on  his  guarantee 
of  payment  when  suit  was  commenced  by 
the  assignee  to  establish  her  claim  to  the 
proceeds  of  the  policy,  does  not  in  any  man- 
ner release  or  impair  her  equitable  Hen  upon 
such  proceeds.  Hyde  v.  Hartford  Fire  Ins. 
Co.,  70  Neb.  503  (97  N.  W.  629;  113  Am.  St. 
Rep.  796). 

460.  (1907.)  When  an  agent  in  the  pos- 
session of  goods  has  contracted  to  become 
absolutely  and  unconditionally  liable  to  his 
principal,  to  the  extent  of  this  value,  for 
their  loss  or  damage  by  fire,  and  procures 
Insurance  upon  them  In  his  own  name,  such 
insurance  Is  for  Us  own  excluBlve  ben^t 
and  advantage,  and  does  not  affect  or  add 
to  his  obligation  to  bts  principal  upon  his 
contract,  and  money  due  from  an  Insurance 
company  on  account  of  a  loss  under  its  pol- 
icy is  not  a  trust  fund  for  the  benefit  of  the 
principal,  but  is  an  indebtedness  to  the 
agent,  and  Is  subject  to  hto  dlsposltlan  and 
liable  for  his  debts  like  other  money  and 
property  belonging  to  his  estate.  Bradley 

Co.  V.  Brown,  78  Neb.  836  (112  N.  W.  331). 

Life  Ixisunnce. 

461.  (1892.)  While,  ordinarily,  a  policy 
of  life  insurance  payable  to  the  wife  upon 
the  death  ot  her  husband  is  not  subject  to 
be  applied  in  payment  of  his  debts,  yet  where 
the  policy  Is  in  the  form  of  an  endowment, 
a  certain  sum  to  be  repaid  after  a  specified 
number  of  years,  the  transaction  Is  in  the 
nature  of  a  loan,  the  insurance  being  a  mere 
Incident,  and  where  the  premiums  have  been 
paid  by  an  Insolvent  debtor,  the  Insurance 
money  on  such  policy  recefved  by  the  wife 
during  the  lifetime  of  the  husband  Is  not 
transmuted  so  as  to  be  hers  as  against  cred- 
itors of  the  husband,  but  is  subject  to  their 
claims.  Talcott  v.  Fietd,  34  Neb.  611  (52  N. 
W.  400;  33  Am.  St.  Rep.  622). 

462.  (1897.)  An  endowment  policy  was 
taken  out  by  a  husband,  which  was  made 
payable  to  his  wife.  The  premiums  thereon 
were  paid  by  him  and  likewise  the  money 
due  on  the  policy  was  received  by  the  wife 
from  the  insurance  company  during  the  solv- 
ency of  the  husband,  and  the  money  so  re- 
ceived was  Invested  in  real  estate  in  her 
name.  Subsequently  the  husband  became 
insolvent.  Held,  That  such  property  was  not 
subject  to  the  claims  of  his  creditors.  8tu- 
debaker  Bros.  Mfg.  Co.  v.  Welch,  61  Neb.  228 
(70  N.  W.  920). 

463.  (1898.)  As  a  general  rule,  premlumi 


paid  for  life  Insurance  in  favor  of  a  wife  and 
children,  or  either,  cannot  be  recovered  by 
creditors  as  made  in  fraud  of  their  rights, 
though  the  debts  were  existent  at  the  times 
of  such  payment.  AdJer  d  Sons  Clothinff  Co. 
V.  Hellman,  55  Neb.  266  (75  N.  W.  877). 

464.  (1906.)  Where  a  wife  procured  an 
accident  Insurance  policy  to  be  Issued  on  her 
husband  when  he  was  about  to  start  on  a 
journey  and  she  paid  the  premiums,  and  it 
is  understood  ti  be  for  her  sole  benefit,  she- 
Is  entitled  to  the  benefits  as  against  a  judg- 
ment creditor.  Weckerly  v.  Taylor,  77  Neb. 
888  (110  N.  W.  738). 

ZVn.  PAYMENT  OB  DISCHABOE  Ain> 

SUBBOOATION. 
Election  to  rebnlld  or  repair. 

465.  (1904.)  Where  a  policy  of  Insurance 
contains  a  clause  permitting  the  company  ti> 
repair  an  Injured  building  Instead  of  pay- 
ing the  damages  sustained,  in  money.  Its  op- 
tion to  repair  to  be  exercised  within  sixty 
days  from  the  receipt  of  proof  of  loss,  anS 
where  the  company  by  Its  conduct  waive? 
the  proof  of  loss  stipulated  by  the  policy.  In 
such  case,  the  option  to  repair  must  be  mads 
within  sixty  days  from  the  date  of  Its  wai  .'er 
of  proof  of  loss.  Farmers- it  Merchants  Iits. 
Co.  V.  Warner,  70  Neb.  803  (98  N.  W.  48). 

Iilability  on  note  given  In  payment. 

466.  (1896.)  Where  a  mutual  Insurance 
company  insured  a  mare  against  accident, 
entered  into  a  compromise  for  a  loss,  and 
gave  insured  Its  note  for  a  sum  le&s  than 
that  fixed  by  arbitrators,  the  company  was 
held  liable  for  the  amount  of  the  note  re- 
gardless of  whether  insurer  had  power  un- 
der the  law  to  accept  such  a  risk.  Farmers 
3futuat  Ins.  Co.  v.  Heese,  49  Neb.  861  (69 
N.  W.  113). 

BecoTery  of  payment  made. 

467.  (1890.)  In  an  action  by  an  insur- 
ance company  to  recover  back  money  paid 
for  losses  npon  property  destroyed,  which  It 
was  claimed  had  not  been  covered  by  the 
policy,  the  testimony  on  that  point  being 
nearly  equally  divided  and  the  jury  having 
found  for  the  defendant,  held,  that  the  ver- 
dict would  not  be  set  aside  as  being  against 
the  weight  of  evidence.  Ifebraska  A  Jowa 
Ins.  Co.  V.  Segard,  29  Neb.  354  (45  N.  W. 
681). 

468.  (1890.)  In  action  by  Insurance  com- 
pany to  recover  back  money  paid  for  losses 
upon  property  destroyed,  claimed  not  to  have 
been  covered  by  the  policy.  Instruction  aet 
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out  In  opinion,  held,  not  erroneous.  Ne- 
Innfca  <(  Iowa  Int.  Co.  v.  Begard,  29  Neb. 
364  {45  N.  W.  681). 

Subrogation  of  insurer. 

469.  (1898.)  An  insurer  Which  paid,  and 
took  an  aaslgnment  of,  a  policy  on  partially 
insured  property  negligently  fired  by  a  rail- 
road company,  held  not  precluded,  by  knowl- 
edge of  an  action  in  which  said  company  per- 
mitted insured  to  recover  judgment  for  the 
remainder  of  the  loss,  from  afterward  main- 
taining suit  against  said  company  for  the 
amount  of  Insurance  so  paid.  Omaha  cC  R. 
T.  R.  Co.  V.  Granite  State  Fire  Ina.  Co.,  53 
Neb.  614  (73  N.  W.  9S0). 

XVnL  ACTIONS  ON  POMCEES. 

Actions  for  benefits  in  fraternal  associa- 
tion, see  poat,  {S  802-816. 

Vature  and  form  of  remedy. 

470.  (1903.)  Where  an  acUon  at  law  has 
been  commenced  on  a  fire  insurance  policy, 

*  and  after  the  defendant  has  answered  It  ap- 
pears t&at  a  recovery  cannot  he  had  thereon 
in  tbe  law  action  on  account  of  a  mutual 
mistake  of  tbe  parties  to  the  insurance  con- 
tract, equity  will,  at  the  instance  of  the 
plaintiff,  stay  the  prosecution  of  the  action 
at  law,  and  entertain  a  bill  to  reform  the 
policy,  consolidating  the  two  actions,  and 
r^der  udgment  for  the  sum  found  due  on 
the  policy  as  reformed.  Lansing  v.  Commer' 
ciat  Union  Assurance  Co.,  4  Unof.  140  (93 
N.  W.  756). 

471.  (190&.)  A  suit  In  equity  to  reform  a 
policy  of  fire  insurance  so  that  it  will  re- 
press consent  to  concurrent  Insurance,  and 
to  recover  on  the  instrument  as  so  reformed, 
may  be  maintained  after  the  termination  of 
an  unsuccessful  scticn  at  law  to  recover  on 
tbe  anreformed  contract.  Ctrand  View  Build- 
ing Au'n  V.  Iforthem  Assurance  Co.,  73  Neb. 
149  (102  N.  W.  246).  • 

Fetsons  entitled  to  bring"  actions. 

472.  (1892.)  Where  the  mortgagor  as- 
signed a  policy  of  insurance  to  the  mortga- 
gee as  part  security  for  the  mortgage  debt, 
upon  the  satisfaction  of  the  mortgage  he  be- 
comes subrogated  to  the  rights  of  the  mort- 
gagee In  the  policy  and  may  maintain  an 
icition  therefor  for  a  loss.  Bilttnga  v,  Ger- 
K9nlnt.  Co.,  34  Neb.  502  (52  N,  W.  397). 

473.  (1892.)  After-  a  loss  has  occurred 
the  iosDred  may  assign  the  right  Co  recover 
Cm-  same  without  the  consent  of  the  insur- 
aaee  company,  and  the  assignee  may  recover 


in  his  own  name.  Star  Union  Lumber  Co, 
V.  Finney,  35  Neb.  214  (52  N.  W.  1113). 

474.  (1903.)  A  business  man  having  In- 
sured his  stock  of  goods  for  $4,000,  made  a 
formal  assignment  of  the  policies  with  the 
consent  of  the  insurers  to  one  B,  to  secure 
a  contingent  liability  as  Indoreer  on  hlc 
notes.  Ho  also  executed  a  chattel  mortgage 
on  his  goods  for  the  same  purpose.  The 
notes  were  paid  by  the  maker  and  B  re- 
leased from  liability  on  the  notes.  In  an 
action  on  the  policies  for  a  loss,  held,  that 
it  was  properly  brought,  in  the  name  of  the 
insured.  Union  Ins.  Co.  v.  Barv>ick,  36  Neb. 
223  (54  N.  W.  519). 

Conditions  precedent. 

475.  (1895.)  The  validity  of  a  provision 
of  a  policy  requiring  an  officer's  certificate 
of  insured's  moral  character  and  financial 

standing  to  be  furnished  as  a  condition  prec- 
edent to  suit,  is  doubtful.  Home  Fire  Ins. 
Co.  of  Omaha  v.  Hammang,  44  Neb.  666  (62 
N.  W.  883). 

Defenses. 

476.  (1884.)  No  merely  technical  objer- 
tlon,  not  materially  affecting  the  risk.  Is 
available  as  a  defense  in  an  action  on  a  pol- 
icy of  Insurance  to  recover  for  tbe  loss  of 
the  property  insured.  Phimix  liu.  Co.  v. 
Barnd.  16  Neb.  89  (20  N.  W.  105). 

477.  ( 1900.)  Where,  In  a  controversy  over 
tbe  liability  of  an  Insurance  company  under 
a  policy  of  .Insurance  after  a  loss  has  oc- 
curred, certain  grounds  are  assigned  as  a 
reason  for  denial  of  liability,  the  company, 
after  litigation  has  begun,  cannot  be  heard 
to  urge  other  and  additional  grounds  as  rea- 
sons for  their  refusal  to  pay  the  loss  sus- 
tained. Continental  Ins.  Co.  v.  Waugh 
Son,  60  Neb.  348  (83  N.  W.  81). 

478.  (1907.)  Where  a  surety  company 
issues  an  indemnity  policy  insuring  a  fra- 
tenial  beneficial  association  from  loss  by 
larceny  or  embezzlement  of  Its  officers,  the 
contract  not  being  Illegal,  the  company  will 
be  estopped  from  denying  the  legal  capacity 
of  the  association  In  an  action  on  the  policy 
by  the  association  against  the  company. 
Union  Pacific  Lodge  of  A.  0.  U.  W.  v.  Bank- 
ers Surety  Co..  79  Neb.  801  (113  N.  W.  263). 

Venue. 

479.  (1890.)  Section  55  of  tffe  code,  which 
authorizes  tbe  bringing  of  an  action  against 
an  insurance  company  In  any  county  where 
the  cause  of  action  or  some  part  thereof 
arose.  Is  remedial,  and  not  restrictive  In  its 
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nature;  ttiat  Is,  the  action  may  be  brought 
where  the  cauBe  of  actioa  or  some  part 
thereof  arose,  although  the  company  has  no 
agent  In  that  county.  Insurance  Co.  of  North 
America  v.  UcIAmana,  88  Neb.  653  (44  N. 
W.  991). 

4S0.  (1890.)  Right  of  action  on  a  flrein- 
Burance  policy  made  in  Iowa,  the  statutes 
of  which  state  provide  In  what  counties  ac- 
tion may  be  brought  thereon,  is  not  limited  to 
that  state,  as  the  action  Is  tranditory  in  Its 
nature  and  may  be  brought  wherever  service 
can  be  had  on  the  company.  Insurance  Co. 
of  North  America  v.  McLimans,  28  Neb.  6S3 
(44  N.  W.  991). 

481.  (1897.)  A  life  Insurance  company 
created  under  the  laws  of  the  state  is  sit- 
uated, within  the  meaning  of  section  55  of 
the  code.  In  any  county  of  the  state  in  which 
it  maintains  an  agent  or  servant  engaged  in 
transacting  the  business  for  which  it  exists, 
and  may  be  sued  therein.  Bankers  Life  Ins. 
Co.  V.  Robbins,  53  Neb.  44  (73  N.  W.  269) ; 
(1898)  Bankers  Life  Ins.  Co.  v.  Bobbins,  56 
Neb.  117  <75  N.  W.  174). 

482.  (1897.)  A  cause  of  action,  or  some 
part  thereof,  on  a  life  insurance  policy 
arises,  within  the  meaning  of  section  55  of 
the  code,  In  the  county  where  the  insured 
died.  Bankers  lAfe  Ins.  Co.  v.  Bobbinfi,  53 
Neb.  44  (73  N.  W.  269);  (1898)  Bankers 
Life  Ins.  Co.  v.  Robbina,  55  Neb.  117  (75  N. 
W.  174). 

483.  (1901.)  Under  section  60  of  the 
code,  all  actions  not  provided  for  by  pre- 
ceding special  provisions,  must  he  brought 
in  the  county  where  the  defendant,  or  some 
one  of  the  defendants,  resides,  or  may  be 
summoned;  and  that  section  does  not  au- 
thorize an  action  to  be  brought  against  a 
domestic  incor|K>rated  Insurance  company 
In  a  county  not  authorized  by  section  56. 
Western  Travelers  Accident  Aas*n  v.  Tay- 
lor, 62  Neb.  783  (87  N.  W.  950). 

484.  (1901.)  Section  55  of  the  code  an- 
thorlzes  a  domestic  Incorporated  Insurance 
company  to  be  sued  (a)  in  the  county  where 
Its  principal  place  of  business  Is  fixed  by 
its  charter^  although  Its  actual  business  Is 
carried  on  and  Its  officers  reside  in  some 
other  county;  (&)  in  the  county  where  It 
is  situated,  and  It  is  situated  in  any  county 
where  It  has  and  maintains  a  place  of  busi- 
ness, and  servants,  employees,  or  agents 
engaged  in  conducting  and  carrying  on  the 
business  for  which  it  exists;  (c)  in  any 
coun^  where  the  cause  of  action,  or  some 


part  thereof,  arose.  Western  Travelers  Ac- 
cident Aas'n  V.  Taylor,  62  Neb.  783  (87  N. 
W.  950). 

485.  (1904.)    An  action  upon  a  benefit 

certificate  or  Insurance  policy  Is  transitory 
and  not  local  in  Its  nature,  and  may  be 
brought  In  whatever  state  the  company  is- 
suing the  policy  can  be  found,  without  any 
regard  to  where  the  contract  of  Insurance 
was  made  or  the  subject  thereof  was  lo- 
cated. Pei-rine  v.  Kniffhts  Templafs 
Masons'  Life  Indemnity/  Co.,  71  Neb.  267 
(98  N.  W.  841). 

IilmitatlonB  In  policy. 

 Time  before  action  may  be  brougbt. 

486.  (1892.)  The  provision  in  a  policy 
of  Insurance,  that  the  company  shall  have 
sixty  days  in  which  to  pay  the  loss,  is  per- 
sonal, and  may  be  waived  by  it  It  is  merely 
a  provision  that  during  the  time  stated  it 
shall  not  be  liable  for  costs.  Star  Union 
Lumber  Co.  v.  Finney,  35  Neb  214  (62  N. 
W.  1113). 

487.  (1894.)  Where  an  Insurance  com- 
pany denies  the  making  of  the  policy  and 
all  liability  thereunder,  and  absolutely  re- 
fuses to  pay  the  loss,  the  ri^t  of  action 
of  the  Insured  Immediately  accrues,  although 
the  policy  contains  a  clause  giving  the  com- 
pany an  option  either  to  pay  the  loss  or 
replace  the  property  damaged  within  a  speci- 
fied time.  Western  Home  Ins.  Co.  v,  Rich- 
ardson, 40  Neb.  1  (58  N.  W.  697). 

488.  (1896.)  Where  an  insurance  com- 
pany, either  before  suit  brought  or  by  an- 
swer in  the  action,  denies  that  the  policy 
was  in  force  when  the  loss  occurred,  it  can- 
not avail  itself  of  a  provision  in  the  policy 
that  no  action  shall  be  brought  until  sixty 
days  after  receipt  of  proofs  of  loss  and  ad- 
justment. Some  Fire  Ins.  Co.  v.  Fallon,  46 
Neb.  554  (63  N.  W.  860);  (1898)  Omaha 
Fire  Ins.  Co.  v.  Bildebrand,  54  Neb.  306 
(74  N.  W.  589), 

489.  (1896.)  A  life  insurance  policy 
provided  that  no  action  should  be  main- 
tained thereon  unless  commenced  within 
one  year  from  the  date  of  the  death  of  the 
assured.  The  assured  died  on  the  9th  day 
of  September.  The  policy  also  provided 
that  the  death  loss  should  be  payable  within 
ninety  days  after  the  first  periodical  mor- 
tuary premium  paying  day  next  ensuing  the 
date  of  acceptance  by  the  Insurance  com- 
pany of  satisfactory  evidence  of  the  death 
of  the  assured,   ffeld,  that  a  cause  of  ac- 
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tloD  on  the  policy  did  not  accrue  earlier 
Uiao  ninety  days  after  September  9.  Ket- 
tenbach  v.  Omaha  Life  Aas'n,  49  Neb.  842 
(69  N.  W.  136). 

m.  (1900.)  A  stipulation  In  a  contract 
of  Insnrance  that  no  suit  shall  be  com- 
mcncetl  on  the  contract  "until  sixty  days 
after  full  compliance  by  the  assured  with 
all  the  foregoing  requirements."  Is  Intended 
to  give  the  insurer  tizae  to  inquire  into  the 
rtuse  of  loss  and  :iialie  provision  for  pay- 
ment  Northern  Aaaurance  Co.  v.  Hanna, 
60  Neb.  29  (82  N.  W.  97). 

491.  (1900.)  It  a  claim  under  a  policy 
of  Insurance  is  presented  within  the  sixty- 
day  limit  and  payment  Is  refused  absolutely 
at  any  time,  action  may  be  commenced  by 
the  Insured  without  waiting  for  the  expira- 
tion of  the  limit.  Northern  Assurance  Co. 
V.  Hanna,  60  Neb.  29  (82  N.  W.  97). 

492.  (1902.)  The  provision  In  a  policy 
of  fire  insurance  that  the  loss  la  payable 
"sixty  days  after  due  notice  and  satisfac- 
tory proofs  of  the  same  are  made  by  the 
assured  and  received  at  their  office  in  Chi- 
cago," Is  waived  by  such  action  of  the 
company  as  waives  proof  of  loss,  and  In 
such  case  Interest  should  be  computed  from 
the  date  of  the  loss.  Bartford  Fire  Int.  Co. 
V.  Lenafare,  63  Neb.  B59  (88  N.  W.  779). 

493.  (1902.)  Under  a  life  insurance  pol- 
icy providing  for  payment  in  ninety  days 
after  satisfactory  proof  of  death,  an  objec- 
tion to  snch  proofs,  which  in  no  way  Im- 
peaches the  sufficiency  of  the  showing  of 
the  death  of  the  assured,  but  complains  as 
to  theicondltlon  of  his  health  when  first 
insured,  shows  no  ground  for  delaying  ac- 
tion more  than  ninety  days  after  such  proof 
vas  sabmltted.  Banken  Reserve  Life  Aaa'n 
V.  Finn,  64  Neb.  105  (89  N.  W.  672). 

494.  (1903.)  Where  an  Insurance  com- 
pany denies  all  liability  on  a  policy,  basing 
Its  refDsal  on  the  ground  that  the  loss  on 
Injory  insured  a^inst  has  not  occurred,  the 
hmred  may  bring  an  action  thereon  wlth- 
oat  waiting  for  the  expiration  of  the  period 
limiting  the  time  within  which  an  action 
may  be  brought.  Modem  Brotherhood  of 
America  v.  Cummini/$,  68  Neb,  256  (94  N. 
W.  144). 

495.  (1903.)  Where,  In  an  action  on  an 
acddent  insurance  policy,  plaintiff  alleged 
the  accidental  breaking  of  his  arm  and  de- 
fendant resisted  the  claim  on  the  ground 
that  the  arm  haul  not  been  broken,  it  was 
not  error  to  exclude  evidence  that  the  action 


was  prematurely  brought,  under  the  terms 
of  the  policy.  Modern  Brotherhood  of  Amer- 
ica V.  Cummingt,  68  Neb.  256  (94  N.  W. 
144). 

Time  within  which  action  moat  be 

brought. 

496.  (1890.)  A  provision  In  a  policy  re- 
quiring an  action  to  be  brought  thereon  in 
a  less  period  than  the  statute  of  llmitatfODS, 
printed  in  fine  type,  and  not  In  contempla- 
tion of  parties  at  the  time,  will  not  be  en- 
forced unless  supported  by  a  special  consid- 
eration. Barnes  v.  McMurtry,  29  Neb.  178 
(46  N.  W.  285). 

497.  (1890.)  To  BUBtaln  a  proviso-  In  a 
contract  of  insurance  that  an  action  thereon 

must  be  brought  within  a  time  much  less 
than  the  statute  of  limitations — as  six 
months — there  must  be  a  consideration,  un- 
less It  was  within  the  contemplation  of  the 
parties  when  the  contract  was  entered  Into, 
and  this  rule  applies  to  a  policy  of  insur- 
ance. Barnes  v.  IfcMurtry,  29  Neb.  178  (45 
N.  W.  285). 

498.  (1891.)  Where  a  policy  of  Insur- 
ance requires  proof  to  be  furnished  within 
thirty  days  and  the  action  to  be  commenced 
vlthln  six  months  after  the  loss,  and  It  is 

further  provided  that  the  company  will  pay 
the  loss  ninety  days  after  the  notice  and 
due  and  satisfactory  proofs  of  the  same 
shall  have  been  made  by  the  assured  and 
received  at  the  company's  home  office,  the 
cause  of  action  did  not  accrue  before  the 
expiration  of  ninety  days  after  proofs  of 
loss  are  received;  and  an  action  brought 
on  the  policy  within  six  months  from  that 
time  is  not  barred.  German  Ins.  Co.  v. 
Fairbank,  32  Neb.  750  (49  N.  W.  711:  29 
Am.  St.  Rep.  459);  (1893)  Fireman**  Fund 
Ins.  Co.  V.  Buckstaff,  38  Neb.  150  (66  N. 
W.  697;  41  Am.  St.  Rep.  727);  (1894)  G^- 
man  Ins.  Co.  of  Freeport  v.  Davis.  40  Neb. 
700  (59  N.  W.  698);  (1896)  Kettenbach  v. 
Omaha  Life  Ata'n,  49  Neb.  843  (69  N.  W. 
135). 

499.  (1894.)  Where  a  policy  provides 
that  no  action  shall  be  sustained  unless 
commenced  within  six  months  after  a  loss 
shall  occur.  If  the  insured  is  reasonably  in- 
duced by  the  conduct  or  statements  of  the 
company's  agents  to  believe  that  the  claim 
win  be  paid  without  suit  and  therefore 
withholds  bringing  suit  until  after  that 
period,  the  Insurer  will  lu  such  case  be 
estopped  from  claiming  the  benefit  of  such 
clause  in  the  policy.    Pftente  /n«.  Co.  v. 
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Rod  Bila  Bora  Lodge,  41  Neb.  21  (59  N.W. 
752). 

600.  (1898.)  A  provision  In  a  policy  lim- 
iting the  time  for  bringing  a  suit  thereon 
to  a  period  difFerent  from  that  flxed  by  stat- 
ute Is  against  public  policy  and  is  not  en- 
forceable. Miller  V.  State  Ins.  Co.,  54  Neb. 
121  (74  N.  W.  416:  69  Am.  St.  Rep.  709); 
(1898)  Omaha  Fire  Ins.  Co.  v.  Drennan,  56 
Neb.  623  (77  N.  W.  67). 

Frocass. 

601.  (1897.)  The  fact  that  a  hank  col- 
lects and  remits  to  a  domestic  Insurance 
company  premiums  due  from  Its  policy  hold- 
ers, but  transacts,  and  is  authorized  to 
transact,  no  other  business  for  the  Insurance 
company,  Is  not  evidence  which  will,  of 
Itaelf,  sustain  a  finding  that  such  bank  Is 
the  agent  of  such  insurance  company  within 
the  meaning  of  section  74  of  the  code  of 
civil  procedure.  Bankert  Life  Ina.  Co.  v. 
Rohbina.  53  Neb.  44  (73  N.  W.  269). 

502.  (1897.)  Section  8.  chapter  16,  Com- 
piled Statutes,  declares  what  conduct  on  the 
part  of  a  person  shall  be  conclusive  evidence 
of  the  fact  that  he  is  an  agent  of  a  foreign 

insurance  company.  The  section  has  no  ap- 
plication to  an  agent  of  an  insurance  com- 
pany created  under  the  laws  of  this  state. 
Bankera  Life  Ins.  Co.  v.  Rohbina.  63  Neb. 
44  (73  N.  W.  269).  [Overruled  on  rehearing. 
55  Neb.  117.] 

503.  (1898.)  It  Is  stated  In  section  8, 
chapter  16,  Complied  Statutes,  what  acts  or 
conduct  will  constitute  the  performer  or 
actor  an  ^nt  of  an  insurance  company,  and 
the  language  of  the  section  refers  to  and 
Includes  domestic  or  Insurance  companies 
created  under  the  laws  of  this  state.  Bank- 
ers Life  Ins.  Co.  v.  Robbina,  55  Neb.  117  (75 
N.  W.  174)  [53  Neb.  44  overruled]. 

504.  (1898.)  Section  8,  chapter  16,  Com- 
piled Statutes,  providing  that  certain  per- 
sons, "shall  be  deemed  to  all  intents  and 
purposes  an  agent  or  agents  of  such  com- 
pany." Includes  the  purpose  of  a  service  of 
a  summons  In  an  action,  on  a  policy  of  a 
company,  to  recover  the  amount  of  a  loss. 
Bankers  Life  2ns.  Co.  v.  Robbins,  55  Neb. 
117  (75  N.  W.  174). 

505.  (1898.)  A  bank  by  performance  of 
one  or  more  of  the  acts  enumerated  in  sec- 
tion 8,  chapter  16,  Compiled  Statutes,  may 
become  an  agent  of  an  insurance  company 
and  proper  service  of  summons  on  it  will 
bind  the  company.  Bankers  Life  Ins.  Co.  v. 
Bobbins,  66  Neb.  117  (76  N.  W.  174). 


Petition. 

606.  (1S86.)  Petition  examined  and  held 
good  when  assailed  after  verdict  Weettsrn 
Horse  tt-  Cottle  Ins.  Co.  v.  ScheidlCt  18  Neb. 
495  (25  N.  W.  620). 

507,  ( 1896.)  Held,  That  the  petltio  i 
falls  to  show  that  the  plaintiff  has  such  an 
interest  In  a  policy  of  fire  insurance  as  to 
entitle  her  to  maintain  an  action  thereon  in 

her  own  name.  Farmers  rf  Merchants  Ins. 
Co.  V.  Moore.  48  Neb.  713  (67  N.  W.  764). 

 Cause  of  loss. 

608.  (1905.)  An  allegation  In  an  action 
on  a  policy  of  life  Insurance  that  the  In- 
sured "was  accidentally  cut,  vrounded, 
*  *  *  and  injured  by  external  and  ac- 
cidental means,  the  exact  time,  place  and 
manner  of  receiving  said  wounds  and  In- 
juries is  unknown,"  is  sufficient  to  show 
that  death  was  caused  by  accidental  means. 
Western  Travelers  Accident  Ass'n  v.  Mun- 
aon,  73  Neb.  868  (103  N.  W.  688;  1  L.  R.  A. 
Cn.  s.]  1068). 

'         Performance  or  voiver  of  conditions. 

609.  (1889.)  In  an  action  upon  an  insur- 
ance policy  for  loss  sustained  by  Are,  where 
It  Is  stipulated  In  the  policy  that,  upon  the 
written  request  of  either  party,  the  loss 
shall  he  appraised  and  determined  by  disin- 
terested and  competent  persons,  one  to  be 
selected  by  the  lnsuran<»  company  and  one 
by  the  Insured,  and  in  case  of  their  failure 
to  agree,  by  some  third  party  called  by  the 
appraisers,  the  award  of  any  two  of  the 
three,  as  to  the  damage,  to  be  conclusive  as 
to  the  amount  of  loss.  It  was  not  neoessary 
that  the  petition  should  allege  that  an  arbi- 
tration had  been  had  ot  an  award  made  in 
order  to  the  maintenance  of  the  action.  Oer- 
man-American  Ins.  Co.  v.  Etlurton,  25  Neb. 
605  (41  N.  W.  406). 

610.  (1889.)  Where  an  action  Is  brought 
on  a  policy  more  than  sixty  days  after  the 
loss,  and  a  copy  of  the  policy  Is  set  out  In 
the  petition,  an  allegation  that  all  the  re- 
quirements contained  therein  have  been 
compiled  with  Is  a  sufQclent  allegation  that 
proofs  of  loss  were  furnished  within  sixty 
days  as  required.  Oerman-American  Ir  s. 
Co.  V.  Etherton,  25  Neh.  505  (41  N.  W.  40C». 

611.  ( 1889. )  In  an  action  against  an 
Insurance  company  for  the  breach  of  a  parol 
contract  to  Insure,  or  to  Issue  a  policy  of 
insurance,  It  is  unnecessary  to  allege  or 
prove  the  service  upon  the  company  of  the 
proof  of  the  lose  within  the  time  usually 


Digitized  by 


i  51S  INSUB 

limited  by  such  com[»aDy  for  that  purpose 
tn  Ita  printed  fortais.  NeJyraska  <£  Iowa  Ins. 
Co.  V.  Seivers,  27  Neb.  541  (43  N.  W.  351). 

512.  (1891.)  Waiver  of  cODdttions  In  an 
Insurance  policy  must  'oe  pleaded  in  order  to 
trail  the  insured.  Phenix  Ins.  Co.  v.  Bach- 
elder,  32  Neb.  490  (49  N.  W.  217;  29  Am. 
St.  Rep.  443). 

513.  (1894.)  A  petition  In  an  action  on 
an  iDSUiaace  policy  that  alleges  that  the  in- 
surer demanded  an  arbitrator  of  the  loss 
sustained  and  later  withdrew  its  arbitrator 
demaDding  a  new  board  of  arbitrators,  suffi- 
ciently alleges  a  demand  for  arbitration. 
Bme  Fire  Ina  Co.  v.  B«an,  42  Neb.  537  (60 
N.  W.  907:  47  Am.  St  Rep.  711). 

514.  (1901.)  A  party  relying  for  recovery 
OD  a  waiver  of  a  condition  precedent  in  a 
life  insurance  policy  must  plead  and  prove 
SQch  waiver,  or  it  will  be  unavailing;  and 
proof  thereof  cannot  be  received  under  a 
general  denial.  Anders  v.  Life  Ins.  Clearinff 
Co..  62  Neb.  585  (87  N.  W.  331). 

515.  (1902.)  A  petition  upon  a  policy  of 
life  insurance  which  avers  that  "all  of  the 
conditions  of  said  policy  to  be  performed  and 
falfliled  by  said  Harold  H.  Finn  or  plain- 
tiff have  been  duly  performed  and  complied 
with,"  is  a  compliance  with  section  128  of 
the  code  of  civil  procedure.  Bankers  Re- 
serve Life  Ass'n  V.  Finn,  64  Neb.  105  (89  N. 
W.  672). 

516.  (1903.)  In  pleading  performance  of 
conditions  precedent  under  section  128,  code 
of  cfvU  procedure,  a  plaintiff  may  properly 
asHucne  that  conditions  which  have  been 
waived  will  not  be  relied  upon,  and  allega- 
tion«  of  waiver  to  meet  a  defense  based  on 
mcli  ooDdltlons  are  not  inconsistent  with 
tbe  statntory  allegation  that  all  conditions 
on  his  part  have  been  duly  performed.  Oer- 
nm  Ins.  Co.  v.  Bhader,  68  Neb.  1  (93  N.  W. 
911;  60  L.  a  A.  918). 

—  Vonpayment. 

517.  (1892.)  A  petition  that  alleges  the 
eiecutlon  of  insurance  policies;  the  total 
destruction  of  the  Insured  property  by  Are; 
and  by  reason  of  such  fire  the  insured  has 
EQstained  a  loss;  that  the  fire  did  not  oc* 
ear  by  reason  of  any  act  of  the  Insured, 
states  a  cause  of  action  the  policy.  It  Is 
not  necessary  to  allege  ue  damage  has  not 
ben  paid.  Banover  7jm.  Co.  v.  SchelUik,  35 
Neb.  701  (53  N.  W.  605). 

 Antleipatixiff  defenaea. 

518.  (1896.)  In  an  action  on  a  policy 
«t  Insniance,  a  l>reai!h  of  the  contraet  there- 
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of,  such  as  Incumbering  the  property,  is  a 
matter  of  defense  to  be  pleaded  and  proved 
by  the  company,  and  It  is  not  Incumbent 
upon  the  Insured  to  negative  the  fact  in  the 
first  Instance  either  In  pleading  or  proof. 
Farmers  <f  SlercJiants  Ins.  Co.  v.  Peterson, 
47  Neb.  747  (66  N.  W.  847). 

519.  (1898.)  Generally,  a  plaintiff  is  only 
reQQired  to  bring  his  case  within  the  terms 
appearing  on  the  face  of  the  contract  In 
suit,  and  need  not  negative  conditions  and 
exceptions  endorsed  thereon.  Railway  Cffi- 
cials  A  Employees  Accident  Ass'n  v.  Drum- 
mond.  66  Neb.  236  (76  N.  W.  662). 

■  Amendment. 

520.  (1897.)  A  suit  having  been  begun 
by  an  administratrix  on  a  contract  of  life 
insurance,  the  petition  not  showing  who  wa^i 
the  beneficiary,  it  was  not  error  to  permit 
plaintiff  to  amend  by  alleging  that  she  was 
the  beneficiary  in  her  own  right  and  by 
striking  out  the  allegations  of  her  represen- 
tative capacity.  Such  an  amendment 
amounts  to  neither  a  sulistltution  of  parties 
pleintiS  nor  of  causes  of  action.  Burlington 
Voluntary  belief  Department  v.  Jfoorc,  52 
Neb  719  (73  N.  W.  15). 

521.  (1897.)  In  an  action  on  a  policy  of 
insurance,  piaintifTs  written  demand  for  al- 
lowance of  an  attorney's  fee,  at  the  time  of 
rendition  of  Judgment,  may  be  treated  as  an 
amendment  of  the  prayer  of  the  petition. 
Hartford  Fire  Ins.  Co.  v.  Corey,  63  Neb.  209 
(73  N.  W.  674). 

Answer. 

522.  (1889.)  A  denial  of  the  facts  alleged 
In  the  pleadings  should  be  direct  and  spe- 
clfic.  A  denial  of  the  facts  averred  In  tho 
petition  "as  alleged  In  the  petition"  Is  not 
a  denial  of  the  allegations.  Phamix  Ins. 
Co.  V.  Meier,  28  Neb.  124  (44  N.  W.  97). 

523.  (1898.)  An  answer  in  an  action  on 
a  contract  of  Insurance  which  alleges  a  fail- 
ure to  furnish  proofs  of  loss  and  that  the 
plaintiff  caused  the  premises  to  be  burned 
does  not  present  Inconsistent  defenses. 
Home  Fire  Ins.  Co.  of  Omaha  v.  Decker,  55 
Neb.  346  (75  N.  W.  841). 

—  Defenses  which  must  be  pleaded. 

524.  (1894.)  A  condition  in  a  policy  of 
Insurance  fixing  the  location  ot  the  property 
Insured  may  be  waived  by  the  company,  but 
such  waiver  must  be  pleaded,  to  avail  the 
insured.  Burlinpton  Ins.  Co.  v.  Campbell, 
42  Neb.  208  (60  N.  W.  599). 

525.  (1896.)   In  an  action  on  a  p(^lcy. 
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where  the  company  relies  upon  the  defense 
that  the  representations  of  insured  In  the 
application  were  false.  It  is  Incumbent  upon 
the  company  to  plead  and  prove  that  the 
statement?  were  made  as  written  In  the  op- 
plication;  that  they  were  false  In  some  par- 
ticular material  to  the  risk;  and  that  tiie 
company  relied  and  acted  upon  the  state- 
ments. .?;/na  Ins.  Co.  v.  Simmons.  49  Neb. 
811  (69  N.  W.  125);  (1896)  Eettenbach  v. 
Omaha  Life  Ast'n,  49  Neb.  842  (69  N.  W. 
135).. 

626.  (1898.)  A  defendant.  In  an  action 
on  a  policy  of  life  Insurance,  which  claims 
that  it  was  Induced  to  accept  payment  of  a 
past-due  premium  by  the  fraud  of  the  bene- 
ficiary named  In  the  contract,  must,-  to  avail 
Itself  of  that  defense,  plead  and  prove  the 
fact  litfe  Insurance  Clearing  Co.  v.  Alt- 
schuler,  56  Neb.  341  (75  N.  W.  862). 

527.  (1898.)  Where,  in  an  action  on  a 
contract  of  insurance,  it  Is  claimed  that 
death  resulted  from  one  of  the  excepted 
causes  enumerated  on  the  back  of  the  policy. 
It  is  for  the  defendant  to  plead  and  prove 
that  fact.  Railwav  Officials  &  Employees  Ac- 
cident Aas'n  V.  Drummoni,  66  Neb.  235  (76 
N.  W.  562). 

528.  (1899.)  Forfeitures  are  not  favored, 
and  to  be  available  as  a  defense  to  an  ac- 
tion must  be  pleaded  and  strictly  proved. 
Farmers  <E  Merchants  Ins.  Co.  v.  Newman, 
58  Neb.  504  (78  N.  W.  933). 

529.  (1899.)  Where  the  Insurer  relies 
upon  a  stipulation  in  a  policy  to  defeat  a 
recovery,  he  must  plead  affirmatively  a 
breach  thereof  as  a  defense.  Farmer*  <£ 
Merchants  Ins.  Co.  v.  Wiard,  59  Neb.  451 
(81  N.  W.  312). 

580.  (1901.)  Stipulations  that  a  policy  of 
Ore  insurance  should  not  become  binding 
until  the  premiums  are  actually  paid  can  be 

waived  by  the  company,  but  such  waiver 
must  be  plealed  and  proved  to  avail  the  In- 
sured. German  Ing.  Co.  v.  Shaier,  1  Unot. 
704  (96  N.  W.  604). 

Demurrer. 

531.  (1894.)  When  a  policy  of  insurance, 
as  an  exhibit,  Is  made  a  part  of  a  pleading 
or  petition,  and  is  admitted  by  the  answer, 
the  facts  stated  therein  become  a  part  of  the 
record  in  the  case;  and  where  some  of  the 
provisions  of  the  policy  are  again  pleaded 
In  the  answer  as  substantive  matters  of  de- 
fense, and  such  provisions  of  the  answer  are 
demurred  to  by  plaintiff,  the  action  of  the 
court  in  sustaining  the  demurrer  is  not 


prejudicial  error.  Home  Fire  Int.  Co.  v. 
Bean,  42  Neb.  637  (60  N.  W.  907;  47  Am.  St. 
Rep.  711). 

Beply. 

532.  (189S.)  The  reply  in  this  case  Md 
to  admit  that  the  provision  for  forfeiture  of 
the  insurance  if  the  property  should  be  In- 
cumbered was  one  of  the  stipulations  of  the 
contract  of  insurance,  but  that  It  did  not 
admit  the  signing  of  the  application  alleged 
In  the  answer,  nor  the  mortgaging  of  the 
property  by  the  Insured.  Farmers  <f  Mer- 
chants Ins.  Co.  V.  Peterson,  47  Neb.  747  (66 
N.  W.  847). 

633.  (1899.)  In  an  action  on  a  contract 
of  Insurance  containing  a  clause  forbidding 
other  Insurance  without  the  written  consent 
of  the  company,  a.  reply  defectively  alleging 
notice  to  the  insurer  that  additional  In- 
demnity had  been  obtained  will,  after  trial 
on  the  merits,  be  liberally  construed  with  a 
view  of  giving  effect  to  the  evident  intention 
of  the  pleader.  Phenix  Ins.  Co.  of  BrooJcljfn 
V.  Holcombe,  57  Neb.  622  (78  N.  W.  300;  73 
Am.  St.  Rep.  532). 

534.  (1902.)  A  reply  to  a  defense  to  an 
action  on  a  policy  setting  up  a  breach  of 
conditions  as  to  incumbrances,  alleging  that 
defendant  at  all  times  had  full  knowled^  of 
the  incumbran<»8  set  out  In  the  answer,  suf- 
ficiently pleads  a  waiver  of  the  ccnditions  as 
to  incumbrances.  Hartford  Fire  Ins.  Co.  v. 
LanAfare,  63  Neb.  659  (88  N.  W.  779). 

535.  (1904.)  Where  an  answer  pleads  a 
failure  to  give  notice  and  ft  reply  pleads  a 
waiver  and  estoppel,  or  matter  to  avoid  the 

effect  of  failure  to  give  notice,  the  allega- 
tion  that  no  notice  was  given  must  be 
treated  as  admitted.  Western  Travelers  Ac- 
cident Ass'n  V.  Tomson,  72  Neb.  661  (101 
N.  W.  341). 

Issues,  proof  and  variance. 

636.  (1889.)  In  an  acticn  on  a  pdlicr 
claimed  by  defendant  to  have  been  forfeited 
by  the  Incumbrance  of  the  Insured  property, 
there  was  no  Issue  of  the  pas^ment  of  the 
mortgage  presented  by  the  pleadings,  the  al- 
legations of  the  answer  of  their  execution 
being  denied.  But  as  the  proof  of  the  execu- 
tion and  cancelation  of  the  mortgages  was 
made  by  plaintiff  In  error  on  the  cross-ex- 
amination of  the  defendant  In  error  when 
upon  the  witness  stand,  plaintiff  could  not 
successfully  contend  upon  proceedings  in 
error  that  the  evidence  was  incompetent  or 
immaterial  nnder  the  Issues  Joined.  Btate 
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Int.  Co.  V.  Bchreck,  27  Neb.  527  (43  N.  W. 
340;  20  Am.  St  Rep.  696;  6  L.  R.  A.  524). 

537.  (1891.)  An  allegation  that  in  Tiola- 
tloD  of  the  terms  of  a  policy  a  mortgage 
was  executed  from  A  to  B,  will  not  warrant 
the  introduction  of  a  mortgage  from  A  and 
C  to  "B,  administrator."  German  Ing.  Co. 
v.Fatrbank,  32  Neb.  760  (49  N.  W.  711;  29 
Am.  St.  Rep.  459). 

538.  (1894.)  Where  the  answer  puts  in  Is- 
sue the  execution  and  delivery  of  the  policy, 
defendant  thereby  waives  the  terms  of  the 
policy  relating  to  the  prellmlQary  proof  of 
loea  Western  Borne  Iru.  <Jo.  v,  BicJtardaon, 
10  Neb.  1  (58  N.  W.  697). 

639.  (1894.)  Where  the  answer  admits 
the  iunance  of  the  policy  to  plaintiff  asso- 
dadon,  and  no  objiaetion  is  taken  by  answer 
or  demurrer  to  plaintiff's  capacity  to  sue, 
saA  defense  is  waived,  and  evidence  tend- 
IsK  to  show  such  capacity  Is  therefore  Im- 
material. Phenix  Ins.  Co.  of  Brooklyn  v. 
Rod  fiiia  Bora  Lodge,  41  Neb.  21  (69  N.  W. 
751). 

540.  (1896.)  In  a  suit  on  a  life  Insurance 
poller  an  Insurer  alleging  that  the  misrep- 
resentations were  contained  in  the  written- 
application  cannot  prove  oral  misrepresenta- 
tions made  to  the  examining  physician. 
BenJcm  Ufe  A.M90ciation  v.  Litoo,  47  Neb. 
340  (  66  N.  W.  412). 

341.  (1898.)  An  Insurer  denying  In  Its 
answer  that  it  contracted  for  the  issuance  of 
a  policy  Id  any  form  cannot  introduce  in  evi- 
dence a  blatfk  policy  in  usual  form  to  show 
existence  and  breach  of  certain  conditions. 
fhenUe  Int.  Co.  v.  Slobodiakv,  63  Neb.  782 
(74  N.  W.  268). 

542.  (1898.)  To  constitute  a  life  insur- 
ance pcAlcy  operative  and  of  force  it  was 

necessary  that  the  first  premium  should  be 
paid,  and  in  an  action  on  the  policy  there 
was  evidence  sufficient  to  sustain  a  finding 
that  the  general  manager  of  the  company 
bad  extended  credit  to  the  party  named  in 
the  policy  for  the  payment  of  the  first  pre- 
mium. Beld,  That  the  question  of  whether 
such  credit  had  been  given  was  a  proper  one 
to  snbmit  to  the  jury :  and  further,  that  such 
question  was  within  the  Issues  presented  by 
the  pleadings  in  the  case  at  bar.  Union 
Life  tna.  Co.  v.  Haman,  54  Neb.  699  (74  N. 
W.  1980). 

643.  (1902.)  In  an  action  on  a  policy  of 
life  insurance  a  letter  from  the  Insurer  re- 
taraing  a  draft  for  a  premium  claiming  the 


policy  forfeited  for  nonpayment.  Is  InaufH- 
cient  to  sustain  a  claim  that  a  policy  was 
forfeited  for  a  breach  of  a  suicide  clause. 
Sckerar  v.  Prudential  Ins.  Co.,  63  Neb.  630 
88  N.  W.  687;  66  L.  R.  A.  611). 

544.  (1904.)  Where  the  pleadings  admit 
that  no  notice  was  given  and  rely  upon  a 
waiver  or  estoppel  by  the  insurer,  the  ques- 
tion of  excuse  or  of  whether  notice  was 
given  within  a  reasonable  time  is  entirely 
eliminated,  and  the  only  question  left  for 
consideratitm  Is  whether  by  Its  actions  the 
insurer  waived  the  provisions  as  to  notice. 
Western  Travelers  Accident  A««'n  v.  Tom- 
son.  72  Neb.  661  (101  N.  W.  341). 

546.  (1906.)  Where  the  plaintiff  pleads 
payment  of  an  insurance  premium,  and  tho 
court  Instructs  the  Jury  that  such  payment 
must  be  established  by  the  evidence  to  en- 
title the  plaintiff  to  a  verdict,  the  require- 
ment is  not  satisfied  by  evidence  tending  to 
establish  a  waiver  or  postponement  of  the 
time  of  payment.  Shoemaker  v.  Commer- 
cial Union  Assurance  Co.,  76  Neb.  587  (106 
N.  W.  316). 

546.  (1907.)  In  an  action  on  a  fire  Insur- 
ance policy,  where  the  destruction  of  the 
property  by  the  insured  is  relied  upon  as  a 
defense,  such  defense  should  be  afDrmatively 

pleaded.  Herpolsheimer  v.  Citizens  Ins.  Co., 
79  Neb.  685  (113  N.  W.  162). 

Fresumptiona  and  burden  of  proof. 

547.  (1888.)  In  an  action  upon  a  policy 
of  Insurance  on  a  span  of  mules,  where  It 
is  alleged  in  the  petition  that  the  death 
of  insured  mules  did  not  result  from  any  act, 
design,  procurement,  or  fault  on  the  part 
of  the  plaintiff,  and  there  Is  a  distinct  al- 
legation in  the  answer  that  plaintiff  "suf- 
fered and  permitted  them  (said  mules)  to 
be  overworked  in  plowing,  and  by  such  over- 
work caused  their  death,"  and  there  was  no 
reply  or  denial  of  such  allegation,  and  cause 
was  submitted  to  trial  court  on  the  plead- 
ings without  other  evidehee,  a  Judgment  for 
the  plaintiff  will  be  reversed  and  cause  re- 
manded to  district  court,  with  leave  to  the 
plaintiff  to  reply,  and  for  further  proceed- 
ings. Western  Horse  d  CatUe  Ins.  Co.  r. 
Timm,  23  Neb.  526  (37  N.  W.  308). 

648.  (1891.),  In  an  action  upon  a  policy 
which  provides  that  the  Insured  should  fur- 
nish proofs  of  loss  within  a  specified  time 
after  the  loss  occurred,  it  Is  necessary  for 
the  plaintiff  to  prove  upon  the  trial  that  the 
proofs  v;ere  made,  or  that  the  same  were 
waived  by  the  company.    Qerman  Ins.  Co. 
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V.  Fairbank.  32  Neb.  760  (49  N.  W.  711;  29 
Am.  8t  Rep.  469). 

549.  (1894.)  Ordinarily,  In  an  action  on 
an  Insurance  policy  containing  a  provision 
to  the  effect  that  the  insured  shall  furnish 
written  proof  of  loss  within  sixty  days  after 
the  fire,  the  plaintiff,  In  order  to  recover, 
must  establish  on  the  trial  that  such  proof 
was  duly  furnished,  or  that  the  same  was 
waived  by  defendant  Western  Home  Ins. 
Co.  V.  Bichard*on,  40  Neb.  1  (58  N.  W.  597). 

550.  (1896.)  Where  the  application  for 
insurance,  and  the  policy  Issued  thereon  by 
an  insurance  company  doing  business  in  a 
sister  state  bear  the  same  date.  It  will  not 
be  inferred  In  the  absence  of  evidence  upon 
that  point,  that  the  officers  of  the  insurance 
company  at  Its  home  office  were  influenced 
by  misrepresentations  contained  in  the  appli- 
cation to  approve  a  risk,  which,  had  they 
known  of  such  misrepresentations,  they 
would  not  have  approved.  State  Ins.  Co.  v. 
New  Hampshire  Trust  Co.,  47  Neb.  62  (66 
N.  W.  9). 

551.  (1897.)  In  an  action  on  a  policy,  de- 
-  fendant  pleaded  a  settlement  with  assured, 

whereby  It  agreed  to  pay  a  certain  sum 
v/ithin  sixty  days,  and  that  It  had  accepted 
orders  for  a  portion  of  such  amount  and 
had  admitted  indebtedness  In  gamlsfament 
for  the  balance.  To  such  answer  the  plain- 
tiff replied  denying  the  settlement  pleaded, 
and  then  affirmatively  alleging  that  he  had 
agreed  to  accept  the  sum  of  money  named 
on  condition  that  It  be  paid  In  four  days. 
Held,  That  under  these  pleadings  the  bur- 
den was  on  the  defendant  to  establish  the 
settlement  as  it  alleged  it  to  be.  Omaha 
Fire  Ins.  Co.  v.  Thompson,  50  Neb.  580  (70 
N.  W.  30). 

552.  (1899.)  The  burden  of  proving  the 
cancelation  of  a  mortgage,  so  as  to  revive 
a  forfeited  Insurance  policy,  is  on  the  in- 
sured. Home  Fire  Ins.  Co.  v.  Johansen,  69 
Neb.  349  (80  N.  W.  1047). 

553.  (1902.)  The  allegation  of  an  Incum- 
brance on  the  property  In  an  answer  in  an 
action  on  a  flre  Insurance  policy  is  not  ad- 
mitted by  the  allegation  in  reply  "that  the 
defendant  was  and  at  all  times  in  said  peti- 
tion and  answer  named  fully  advised  of  the 
facts  set  out  In  the  answer  as  to  the  In- 
cumbrances on  said  property,  so  far  as  the 
same  are  In  said  answer  truly  alleged";  and 
there  being  also  a  general  denial  in  the  reply, 
the  burden  Is  upon  defendant  to  prove  the 
existence  of  such  Incumbrance.  Hartford 


Fire  Ins.  Go.  v.  Landfare,  63  Neb.  569  (88 
N.  W.  779). 

554.  (1902.)  When  it  has  been  suffi- 
ciently established  by  clrcumBtantial  evi- 
dence that  a  person  has  suffered  injury  by 
reason  of  falling  from  a  dangerous  height, 
It  will  be  presumed  in  the  absence  of  evi- 
dence to  the  .-ontrary,  that  the  fall  was  ac- 
cidental. Western  Travelers  Accident  Asa'n 
V.  Holbrook,  65  Neb.  469  (91  N.  W.  276). 

555.  (1904.)  In  an  action  upon  a  mutual 
benefit  certificate,  where  the  defense  inter 
posed  is  suicide,  the  burden  is  upon  the 
defendant  to  establish  such  fact  by  a  pre- 
ponderance of  the  evidence.  Hardinger  v. 
Modern  Brotherhood  of  America,  72  Neb. 
860  (101  N.  W.  983). 

556.  (1904.)  In  an  action  on  a  b^iefl- 
clal  certificate,  or  a  life  insurance  policy, 
where  the  company  or  association  alleges 
suicide  as  a  defense,  the  burden  of  proof  is 
on  the  defendant  to  establish  that  fact  by 
a  preponderance  of  the  evidence,  but  the 
presumption  In  such  a  case  that  a  sane  per- 
son will  not  destroy  his  own  life  is  a 
rebuttable  one  and  must  jield  to  proof  of 
physical  facts  clearly  Inconsistent  with  it. 
Hardinger  v.  Modem  Brotherhood  of  Amer- 
ica, 72  Neb.  869  (103  N.  W.  74). 

Admissibility  of  evidence. 

557.  (1888.)  In  an  action  on  a  policy  of 
Insurance,  testimony  on  behalf  of  the  com- 
pany tending  to  show  that  certain  state- 
ments made  by  the  assured  and  Indorsed 
on  the  policy  were  false,  should  be  admitted 
In  evidence.  State  Ins.  Co.  of  Des  Moines 
V.  Jordan,  24  Neb.  358  (38  N.  W.  S39). 

658.  (1892.)  In  an  action  on  a  policy  of 
insurance  on  a  brewery,  questions  pro- 
pounded to  a  witness  asking  when  one  of 
the  buildings  was  built  was  rightly  excluded, 
as  immaterial.  Hanover  Ins.  Co.  v.  Bchellak, 
35  Neb.  701  (53  N.  W.  605). 

659.  (1894.)  In  an  action  to  recover  for 
a  loss  under  a  policy,  it  Is  competent  for  the 
insured,  who  was  acquainted  with  the  value 
of  the  property  destroyed  at  the  time  of 
the  flre,  to  testify  as  to  such  value.  West- 
em  Home  Ins.  Co.  v.  Biehardson,  40  Neb.  1 
(58  N.  W.  597). 

560.  (1894.)  In  an  action  on  a  policy  of 
fire  Insurance,  where  defendant  denied  plain- 
tiff's ownership  of  the  insured  property  and 
a  witness  testified  that  he  had  made  a 
deed  to  plaintiff  seTeral  years  ago,  whltih 
was  burned  in  the  flre,  and  that  he  then 
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executed  anotber  deed  to  replace  it,  the 
latter  deed,  which  recited  that  it  was  exe- 
cuted to  replace  a  former  one,  is  admissible 
in  evideace.  Phcmix  Iru.  Co.  v.  Rad  Bila 
Mora  Lodge,  41  Neb.  21  (59  N.  W.  752). 

561.  (1895.)  Actual  representations  as  to 
the  existence  of  safeguards  against  fire 
which  were  made  to  the  agent  of  the  insurer 
may  be  proved  by  parol  evidence,  notwith- 
standing the  fact  that  such  representations. 
Incorrectly  reduced  to  writing  by  such  agent, 
r.-ere  attested  as  true  by  the  signature  of 
the  Insured,  even  though  by  the  terms  of  the 
policy  Issued  It  is  provided  that  such  repre- 
sentations shall  be  deemed  a  warranty,  and 
as  such  a  part  of  the  policy  Itself.  German- 
American  Im.  Co.  V,  Hart,  43  Neb.  441  (61 
N.  W.  682). 

562.  (1895.)  In  a  suit  to  reform  an  acci- 
dent policy  so  as  to  make  It  conform  to  a 
verbal  contract  requiring  insurer  to  pay  one- 
third  of  the  principal  sum  In  case  of  the  loss 
of  a  foot  by  the  insured,  circulars  issued  by 
the  insurer  before  the  policy  was  written, 
and  brought  to  the  attention  of  insured,  are 
admissible  in  evidence  where  they  show  that 
th«  insurer  issued  policies  containing  such  a 
provision.  Pacific  Mutual  Int.  Co.  v.  Frank, 
44  Neb.  320  (62  N.  W.  454). 

563.  (1895.)  In  an  action  on  an  insur- 
ance policy,  wherein  the  insured  pleads 
estoppel  against  the  insurer  to  defend  a 
claim  that  the  agent  had  agreed  to  write  in 
the  policy  a  memorandum  to  the  effect  of 
existence  of  other  insurance,  by  accepting 
premiums,  parol  testimony  showing  such 
agreement  tends  to  provo  the  plea  of 
estoppel  and  Is  admissible.  Home  Fire  2na. 
Co.  of  Omaha  v.  Hammang,  44  Neb.  566  (62 
N.  W.  883). 

364.  (1896.)  On  the  trial  of  an  action  for 
the  recovery  of  the  amount  of  a  life  Insur- 
ance policy,  an  affidavit  of  the  beneficiary, 
which  tended  to  show  that,  contrary  to  the 
representation  of  the  assured  In  his  applica- 
tion, said  insured  had  been  subject  to  epilep- 
tic fits,  having  been  introduced  In  evidence, 
it  was  proper  to  permit  such  affiant  to  show 
that  she  never  knowingly  subscribed  to  or 
made  the  statements  In  the  affidavit  con- 
tained. Bankers  Life  Ass'n  v.  Li»co,  47 
Neb.  340  (66  N.  W.  412). 

565.  (1896.)  In  an  action  on  a  policy  of 
insurance.  Issued  on  the  representation  that 
the  two  individuals  seeking  to  insure  were 
the  sole  owners,  where  In  fact  the  property 
was  owned  by  a  corporation,  It  was  not  error 


to  refuse  to  permit  the  plaintiff  in  error  to 
show  the  insolvency  of  the  corporation 
grantee  at  the  time  either  of  the  Insurance 
effected  or  of  the  loss  suffered.  Korth  Brit- 
ish (i  Mercantile  Ins.  Co.  v.  Bohn,  49  Neb. 
572  (68  N.  W.  942). 

566.  (1897.)  Where,  by  reason  of  omis- 
sion or  ambiguity.  In  a  written  policy  of 
Insurance  the  time  when  such  instrument 
becomes  operative  Is  left  In  doubt,  parol 
evidence  is  admissible  for  the  purpose  of 
supplying  such  omission.  Modem  "Woodmen 
Accident  Asi'n  v.  Kline,  50  Neb.  345  (69  N. 
W.  943). 

567.  (1897.)  The  filing  of  a  claim  for  a 
mechanic's  Hen  does  not  in  Itself  establish 
such  lien,  even  prima  facie.  It  Is  merely  the 
performance  of  a  condition  essential  to  con- 
summate the  lien;  hence,  where  one  of  the 
defenses  to  a  suit  on  a  policy  was  that  in- 
sured incumbered  the  property  in  violation 
of  a  provision  of  the  policy,  it  was  held  not 
error  to  exclude  from  evidence  the  record 
of  a  claim  for  a  mechanic's  Hen.  Omaha 
Fire  Int.  Co.  v.  Thompson.  50  Neb.  580  (70 
N.  W.  30). 

56S.  (1897.)  Parol  testimony  Is  compe- 
tent to  reform  an  Insurance  policy  so  as  to 
make  It  recite  the  actual  agreement  between 
the  parties.  Slobodisky  v.  Phenix  In».  Co., 
52  Neb.  395  (72  N.  W.  483). 

569.  (1897.)  The  introduction  of  a  photo- 
graph of  a  dwelling  as  It  appeared  before 
destroyed  by  fire,  though  not  proper  evi- 
dence in  an  action  on  a  policy  of  insurance, 
is  not  revereible  error.  Hanover  Fire  Ins. 
Co.  V.  Stoddard,  52  Neb.  745  (73  N.  W.  291). 

670.  ( 1898. )  Where  an  accident  insur- 
ance association  introduced  evidence  of 
statements  o1  a  member  with  reference  to 
an  accident  which  had  happened  to  him 
some  hours  before  th?  time  of  making  such 
statements,  It  cannot  complain  because  the 
same  statements,  made  to  other  witnesses, 
were  proved  by  the  adverse  party.  Modem 
Woodman  Accident  Ass'n  v.  Shryock,  54 
Neb.  250  (74  N.  W.  607;  39  L.  R.  A.  826). 

671.  (1898.)  Statements  of  an  agent  act- 
ing within  his  authority,  when-  made  con- 
cerning the  business  in  hand  at  the  time  of 
the  transaction,  are  admissible  in  evidence 
against  his  principal;  but  such  statements, 
when  made  subsequent  to  the  transaction, 
not  connected  therewith,  and  not  specially 
authorized  by  his  principal,  cannot  be  re- 
ceived In  evidence  against  the  latter.  Union 
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Ufe  Ins.  Co.  V.  Baman,  54  Neb.  599  (74  N. 
W.  1090). 

572.  (1901.)  Proofs  of  loss  In  an  action 
on  an  insurance  policy  which  contain  ad- 
mlasloQs  against  interest  are  admissible,  but 
not  conclusive.  Modem  Woodmen  of  Amer' 
ica  V.  Kozak,  63  Neb.  146  (88  N.  W.  248). 

573.  (1902.)  Where  after  a  poAlcj  has 
been  forfeited  by  taking  out  additional  in< 
surance,  the  insured  seeks  to  recover  for 
a  loss  thereunder,  on  the  theory  that  such 
forfeiture  has  been  waived,  the  original  ap- 
plication Is  Immaterial,  and  hence  properly 
excluded.  Nebrtuka  MUtwil  Int.  Co,  v. 
8<U€k,  64  Neb.  17  (89  N.  W.  428). 

574.  (1905.)  In  an  action  on  a  policy  of 
insurance  against  fire  on  farm  implements 
and  grain,  the  defense  being  a  forfeiture 
for  default  in  assessments,  the  exclusion  of 
evidence  tc  show  property  not  destroyed 
was  insured  In  another  policy,  heW  not  error. 
Johnston  V.  Phelps  Count]/  Farmers  Mutual 
In».  Co.,  73  Neb.  50  (102  N.  W.  72). 

575.  (1907.)  In  an  action  on  a  Ufe  in- 
surance policy,  a  witness  on  behalf  of  the 
plaintiff  testified  on  cross-examination  to 
having  heard  the  insured  state,  shortly  be- 
fore his  death,  that  the  premiums  on  the 
policy  had  all '  been  paid.  This  testimony 
was  permitted,  without  objection,  to  remain 
in  the  record.  Betd,  To  be  some  evidence 
of  payment.  Hanson  v.  JEtna  Life  Ins.  Co., 
78  Neb.  421  (113  N.  W.  114). 

576.  (1907.)  In  an  action  on  an  accident 
policy,  letters  and  other  evidence  of  com- 
munications tending  to  show  diligence  as 
to  proof  of  death  properly  admitted  In  evi- 
dence. ■  Simmons  v.  Western  Travelers  Ac- 
cident Ass'n,  79  Neb.  20.  (112  N.  W.  366). 

Weight  and  sufBlciency  of  evidence. 

577.  (1886.)  In  an  action  on  an  Insur- 
ance policy  on  a  horse,  evidence  that  the 
agent  of  the  insurer  saw  the  horse;  that  the 
horse  was  In  good  condition  about  six  years 
old;  worth  twice  as  much  as  it  was  insured 
for,  and  that  it  died  from  no  fault  or  neg- 
lect of  plaintiff.  Is  sufficient  to  warrant  a 
verdict  for  the  insurer.  Western  Horse  Ins. 
Co.  V.  Putnam,  20  Neb.  331  (30  N.  W.  246). 

578.  (1892.)  Evidence  in  an  action  on 
an  insurance  policy,  showing  that  the  poller 
was  Issued  by  a  local  agent,  who  had  appar- 
ent authority  to  so  do,  and  who  authorized 
the  execution  of  a  mortgage  upon  the  prop- 
erty, with  a  showing  that  the  Insurer's  ad- 
juster by  disreputable  methods  attempted 


to  reduce  the  Insured's  claim.  Is  sufficient 
to  sustain  a  verdict  for  the  latter.  German 
Ins.  Co.  V.  Penrod,  35  Neb.  273  (53  N.  W.  74). 

579.  (1897.)  Evidence  examined,  and 
held  insufficient  to  authorize  the  reformation 
of  the  policy  in  suit.  Home  Fire  Ins.  Co.  of 
Omaha  v.  Wood,  50  Neb.  381  (69  N.  Vf.  941). 

680.  (1897.)  To  authorize  the  reforma- 
tion of  a  written  contract  it  must  appear 
what  the  actual  contract  was;  that  the  writ- 
ing does  not  express  the  contract  made;  sjid 
these  •  facts  must  be  established  by  dear, 
convincing,  and  satisfactory  evidence.  81o- 
bodisky  V.  Phenix  Ins.  Co.,  52  Neb.  395  (72 
N.  W,  483). 

581.  (1897.)  In  an  action  on  a  policy, 
a  Judgment  for  plaintiff  was  reversed  as 
having  been  based  upon  a  special  findins 
unsupported  by  the  evidence.  American  Fire 
Ins.  Co.  V.  Buckstaff  Bros.  Mfg.  Co.,  62  Neb. 
676  (72  N.  W.  1047). 

582.  (1898.)  Evidence,  In  an  action  on 
a  policy  of  life  insurance,  showing  that  the 
insured  while  working  with  defendant's 
agent  as  solicitor  was  given  a  policy,  and 
later  when  about  to  undergo  a  surgical 
operation  gave  a  note  for  the  first  premium, 
sustains  a  verdict  for  plaintiff  as  against  a 
claim  that  the  policy  was  never  Intended  to 
take  any  effect  whatever.  Union  Life  Ina. 
Co.  V.  Haman,  54  Neb.  599  (74  N.  W.  1090). 

583.  (1898.)  Evidence  examined,  and 
held  sufficient  to  warrant  the  Jury  In  flndins 
that  the  assured  wis  in  good  health  when 
the  policy  In  suit  was  delivered  and  tbe 
first  premium  paid.  Life  Int.  Clearing  Co. 
V.  Altschuler,  55  Neb.  341  (75  N.  W.  862). 

684.  (1899.)  Evidence  held  insufficient 
to  show  an  assignment  of  a  policy  of  life 
insurance  or  of  rights  conferred  by  its 
provisions.  Korfolk  Nat.  Bank  v.  Ftttnn,  58 
Neb.  253  (78  N.  W.  506). 

585.  (1899.)  Evidence  held  to  conclu- 
sively establish  the  defense  of  accord  and 
satisfaction  of  a  claim  on  a  policy  of  life 
insurance.  Temon  v.  Vnion  Ufe  ins.  Co.. 
58  Neb.  494  (78  N.  W.  929). 

686.  (1900.)  Evidence  examined,  and 
found  to  sustain  a  finding  that  the  insurer 
intended  to  deliver  an  effective  contract  in- 
suring the  owner  of  the  building  described 
In  the  policy.  Cook  v.  Westchester  Fire  Ina. 
Co..  60  Neb.  127  (82  N.  W.  315). 

587.  (1905.)  In  an  action  on  a  policy  of 
life  Insurance,  on  appeal  to  the  district 
court.  In  which  court  the  defendant  pleads 
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u  accord  and  satisfaction  of  the  claim,  the 
direction  of  a  verdict  for  plaintiff  approved. 
Bmkert  Union  of  the  World  v.  Favaloru,  73 
Neb.  427  (102  N.  W.  1013). 

588.  (1908.)  In  an  action  upon  an  al- 
leged insurance  contract,  plaintiff  intro- 
duced evidence  tbat  defendant's  agents  sent 
to  plaintiff  a  claim  for  the  payment  of  the 
premium  for  the  alleged  insurance,  as  fol- 
lows: "Martha  J.  Shoemaker,  To  Crutcher  ft 
Welsh  (defendant's  agents)  Dr.  To  insur- 
ance premium  advanced  on  policy  No.   

of  Commercial  Union  Assurance  Company. 

held  as  collateral  to  Joan  No.  038701,   ■ 

114.40.  If  this  amount  is  promptly  remitted, 
the  policy  will  be  filed  with  the  receivers  of 
the  Lombard  Investment  Company  for  the 
benefit  of  the  present  owner  of  the  mort- 
gage. If  not  paid,  the  receivers  will  call  on 
the  mortgage  holder  for  payment,  and  this 
amount  will  be  held  by  him  aa  a  lien  against 
the  property."  Held,  Insufficient  to  estab- 
lish the  consummation  of  an  Insurance  con- 
tract. Shoemaker  v.  Commercial  Union  At- 
surance  Co.,  80  Neb.  637  (114  N.  W.  1105). 

589.  '( 1908.)  Plaintiff.  a  mortgagor, 
agreed  to  maintain  Insurance  upon  the 
mortgaged  dwelling-house  for  the  benefit  of 
the  mortgagee.  Upon  the  expiration  of  an 
insurance  policy  the  receivers  of  the  mort- 
gage demanded  the  payment  of  a  premium 
for  the  reinsurance  of  the  property,  and 
agents  of  the  defendant  company  made  a 
demand  for  the  premium  upon  the  plaintiff 
and  plaintiff  introduced  evidence  that  she 
had  paid  the  premium  to  an  agent  of  the 
recelTers,  but  It  is  not  shown  that  the  pre- 
mium paid  ever  reached  the  defendant  or  its 
agents,  or  that  the  plaintiff  was  directed  to 
pay  the  same  to  the  receiver's  agent.  Held, 
Insufficient  of  itself  to  prove  a  contract  for 
Insurance.  Shoemaker  v.  Commercial  Union 
At»urance  Co.,  80  Neb.  637  (114  N.  W.  1105). 

 Autliority  of  agent. 

590.  (1895.)  Evidence  set  out  In  opinion 
held  sufficient  to  establish  that  the  person 
who  received  the  application,  delivered  the 
policy,  and  waived  conditions  therein,  was 
the  agent  of  insurer.  Home  Fire  Ins.  Co.  v. 
Fallon.  45  Neb.  554  (63  N.  W.  860). 

591.  (1897.)  Proof  that  an  Insurance 
agent  has  solicited  and  forwarded  risks  and 
collected  premiums  Is  not  such  evidence  as 
will  Justify  an  inference,  against  positive 
uncontradicted  evidence,  that  the  powers  of 
such  agent  were  In  excess  of  those  above  in- 
dicated. Farmert  A  MerehanU  Int.  Co.  v. 
Oraham,  60  Neb.  818  (70  N.  W.  386). 


592.  (1897.)  Evidence  In  an  action  on 
an  insurance  policy  showing  that  the  Insur- 
er's general  agent,  one  H.,  arrived  to  Inves- 
tigate and  adjust  the  loss,  sustains  the  estab- 
lishment of  his  agency  for  the  company. 
Hanover  Fire  Ins.  Co.  v.  Stoddard,  52  Neb. 
745  (73  N.  W.  291). 

—^—Ownership  of  insured  property. 

593.  (1885.)  A  policy  of  insurance  is 
prima  facie  an  admission  by  the  insurers  of 
the  title  of  the  insured  to  the  property  em- 
braced in  the  policy.  Western  Horse  d- 
Cattle  Ins.  Co.  v.  Scheidle,  18  Neb.  495  (25 
N.  W.  620);  (1896)  Farmers  &  Merchants 
Ins.  CO.  V.  Peterson,  47  Neb.  747  (66  N.  W. 
830);  (1898)  American  Fire  Ins.  Co.  v. 
Landfare,  66  Neb.  482  (76  N.  W.  1068). 

594.  (1896.)  In  an  action  upon  an  in- 
surance policy,  one  defense  being  that  the 
Insurer  had  parted  with  all  Interest  In  the 
Insured  property  before  the  policy  was  Is- 
sued, the  question  whether  the  insured  was 
at  the  time  the  policy  Issued  the  owner  of 
the  property,  was  on  confiicting  evidence 
properly  submitted  to  the  jury.  Oakland 
Home  Ins.  Co.  v.  Bimk  of  Commerce.  4? 
Neb.  717  (66  N.  W.  646;  68  Am.  St.  Rep. 
663;  36  L.  R.  A.  673). 

—  Nonpayment  of  assetament. 

595.  (1906.)  When  It  is  sought  to  avoid 
a  policy  of  insurance  for  the  nonpayment 
of  an  assessment,  not  made  for  the  payment 
of  a  loss,  the  records  of  the  cominny  are 
Insufficient  to  establish  the  validity  of  such 
assessment,  unless  it  affirmatively  appears 
therefrom  that  the  statute  has  been  com- 
plied with.  Wolcott  V.  State  Farmem  Mu- 
tual Ins.  Co..  77  Neb.  742  (110  N.  W.  628). 

——Misrepresentations  of  Insured. 

596.  (1906.)  Evidence  in  an  actiovi  on 
an  insurance  policy  held  to  sustain  a  finding 
that  answers  of  assured  as  to  past  bodtiy 
aliments  were  given  in  good  faith,  and 
without  Intention  to  deceive.  Moaern  Wood^ 
men  of  America  v,  Wilson,  76  Neb.  344  ( 107 
N.  W.  668). 

697.  (1906.)  A  defense  of  falsity  of  a 
representation  that  there  was  no  Incum- 
brance on  the  Insured  livery  barn  and  con- 
tents, held  not  sustained  where  the  evidence 
was  that  when  purchased  by  assured,  the 
property  together  with  other  property  was 
covered  by  an  unrecorded  chattel  mortgage, 
that  assured  when  he  discovered  it  re- 
quested the  mortgagee  to  release  the  prop- 
erty purchased  by  him,  and  that  the  latter 
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Stated  that  he  considered  that  he  had  no 

lien  on  such  property.  Ne'broika  Mercantile 
Mutual  Ina.  Co.  v.  Myera,  76  Neb.  460  (107 
N.  W.  747). 

 Breach  of  conditions  in  policy.  ' 

598.  (1889.)  Upon  the  cross-examination 
ot  insured  he  was  asked  if  subsequent  to 
the  execution  of  the  policy  and  prior  to  the 
loss  he  had  not  executed  chattel  mortgages 
upon  the  property  insured.  His  answer  was 
that  he  had.  but  that  they  had  all  been 
paid.  Held,  Sufficient  to  sustain  a  special 
finding  that  the  mortgages  had  been  paid 
before  the  loss.  State  Ins.  Co.  v.  Schreck, 
27  Neb.  627  (43  N.  W.  340;  20  Am.  St.  Rep. 
C96;  6  L.  R.  A.  524). 

699.  (1897.)  Where  the  evidence  is  con- 
flicting the  question  whether  an  Insurance 
company  relies  on  the  representation  In 
the  application,  alleged  to  be  false.  Is  for 
the  jury.  Kettenbach  v.  Omaha  Life  Ass'n, 
50  Neb.  846  (70  N.  W.  392). 

600.  (1897.)  Evidence  on  the  subject  of 
the  storage  of  gasoline  and  use  of  gasoline 
stoves  In  and  about  a  dwelling,  held  suffi- 
cient to  show  that  a  clause  of  an  Insurance 
policy  in  regard  to  such  storage  had  been 
violated.  Bantyoer  Fire  Ins.  Co.  v.  StoMard, 
52  Neb.  745  (73  N.  W.  291). 

601.  (1898.)  Evidence  examined,  and 
held  sufficient  to  sustain  the  finding  ot  the 
Jury  that  the  Insured  property,  being  a 
dwelling  house,  was  not  vacant  or  unoccu- 
pied at  the  time  It  was  destroyed  by  fire, 
and  that  the  condition  of  the  policy  against 
unoccupancy  had  not  been  violated.  Home 
Fire  Ins.  Co.  v.  Peyson,  54  Neb.  495  (74  N. 
W.  960). 

602.  (1898.)  In  a  suit  on  a  policy  of  In- 
surance the  defendant  company  Interposed 
the  defense  that  the  Insured  party  had  pro- 
cured additional  Insurance  on  the  property 
in  violation  of  the  terms  and  conditions  of 
the  policy  In  suit,  and  that  by  such  action 
the  contract  had  been  avoided.  The  evi- 
dence examined,  and  held  not  to  support  the 
contention  of  the  company,  but  to  sustain 
a  finding  that  no  additional  insurance  had 
been  placed  on  the  property.  Home  Fire 
Ins.  Co.  V.  Deets,  64  Neb.  620  (74  N.  W. 
1088). 

603.  (1907.)  Evidence  in  an  action  to 
recover  on  an  accident  policy,  showing  the 
insured  was  bitten  by  a  rattlesnake  while 
staying  on  his  father's  ranch  during  a  period 
while  he  was  unemployed  at  his  regular 
profession,  sustains  a  verdict  for  plaintiff. 


Simmons  v.  Western  Travelers  AcoUteiU 
Ass'n,  79  Neb.  20  (112  N.  W.  365). 

 Waiver  or  eatoppel  as  to  ri^t  to 

avoid  or  forfeit  x^ollcy. 

604.  (1891.)  Where  In  an  action  on  a 
policy  of  Insurance  the  testimony  shows  that 
the  application  was  filled  out  by  the  com- 
pany's agent  who  solicited  the  risk;  that 
the  Insured  was  unable  to  read  and  not 
accustomed  to  transacting  much  business; 
that  some  of  the  answers  in  the  application 
were  untrue,  but  there  was  a  conflict  in  the 
testimony  as  to  their  being  read  to  the  In- 
snred  before  the  application  was  signed;  and 
after  the  loss  the  company  sent  an  adjusting 
agent  who  estimated  the  loss  at  a  specified 
sum,  for  which  sum  a  draft  was  sent  to  the 
insured  In  full  of  all  demands,  which  he  re- 
fused to  receive,  such  testimony  supported 
the  verdict  and  the  company  was  liable  for 
the  loss.  DioelUno-Houae  Ins.  Co.  v.  Weikel, 
33  Neb.  668  (50  N.  W.  949). 

605.  (1895.)  Evidence  that  shows  the  in- 
sured went  to  the  insurer's  agent  and  asked 
for  permission  to  take  out  additional  insur- 
ance does  not  establish  that  the  Insurer 
knew  that  other  Insurance  had  already  been 
procured.  Eagle  Fire  Co.  v.  Globe  Loan  <f 
Trust  Co.,  44  Neb.  380  (62  N.  W.  896). 

606.  (1897.)  Held,  f^m  an  examlnaUon 
of  the  evidence,  that  the  receipt  of  pay- 
ment by  the  defendant  association,  subse- 
quent to  the  injury  claimed  for,  applied  to 
future  Indemnity  only,  and  was  not  a  waiver 
of  payment  In  full  as  condition  to  the  taking 
effect  of  the  certificate  or  policy  of  insur- 
ance. Modem  woodmen  Accident  Ass'n  v. 
Kline,  60  Neb.  346  (69  N.  W.  943). 

607.  (1897.)  The  evidence  in  this  case 
examined,  and  held  to  have  justified  the  jury 
In  finding  that  there  was  a  waiver  of  a  con- 
dition precedent  with  respect  to  the  delivery 
of  a  life  Insurance  policy,  the  existence  of 
such  condition  not  having  been  communi- 
cated to  the  insured.  Life  Ins.  Clearing  Co. 
V.  Altsch^ler,  63  Neb.  481  (73  N.  W.  942). 

608.  (1898.)  Waiver  of  forfeiture  tor  as- 
sured's  failure  to  pay  the  premium  at  the 
time  and  place  specified  may  be  inferred 
from  the  acts,  declarations,  or  conduct  of 
officers  or  agents  of  assurer.  Hartford  Life 
d  Annuity  Ins.  Co.  v.  Eastman,  64  Neb.  90 
(74  N.  W.  394). 

609.  (1898.)  Evidence  tended  to  show 
that  there  had  been  an  agreement  at  the 
time  a  chattel  mortgage  was  made,  that. 
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upon  the  making  of  a  certain  payment,  the 
property  afterwards  burned  should  be  re- 
leased from  the  Ilea  of  the  mortgage,  and 
that  such  payment  had  been  made,  and  a 
release  of  the  property  expr^sed<by  parol. 
Held.  That  it  waa  error  to  direct  the  Jury 
to  find  for  the  Insurance  company  as  to  such 
property  because  of  a  provision  In  the  policy 
rendering  it  void  if  the  property  became  In- 
cumbered. Johantm  v.  Home  Fire  Co.,  64 
Neb  548  (74  N.  W.  866). 

610.  (1902.)  Evidence  held  to  warrant 
the  submission  to  the  Jury  of  question  as 
to  whether  or  not  the  insurance  company 
was  aware  of  facts  as  to  conditions  of  the 
policy  at  the  time  of  the  acts  relied  upon  as 
a  waiver.  Qerman  Int.  Co.  v.  Btiner,  2  Unof. 
308  (dfi  N.  W.  122). 


■  Cause  of  death  or  loss. 


611.  (1887.)  In  an  action  on  a  policy  of 
insurance  on  a  mare,  evidence  held  to  es- 
tablish that  Insured  violently  beat  and 
abused  said  mare  by  striking  her  with  an 
iron  rod  and  that  the  death  of  said  mare 
was  the  result  of  such  striking  and  abuse, 
and  that  he  was  not  entitled  to  recover  the 
amount  of  the  insurance.  Western  Horse 
4  Cattle  Ins,  Co.  v.  CNeitl,  21  Neb.  548  (32 
N.  W.  681). 

612.  (1901.)  Evidence  showing  an  In- 
sured was  found  dead  in  a  burning  straw 
stack  with  a  bullet  hole  in  his  head,  and  a 
revolver  and  cartridges  were  found  near  by, 
without  any  direct  evidence  of  suicide,  sus- 
tains a  verdict  for  plaintiff  In  an  action  on 
a  policy  of  life  Insurance  which  provided  for 
a  forfeiture  In  case  of  suicide.  Afodem 
Woodmen  of  America  v.  Kozak,  63  Neb.  146 
(88  N.  W.  248). 

613.  (1902.)  Plaintiff  testified  that  he 
leaned  against  the  balustrade  surrounding 
the  stairway  on  the  fourth  floor  of  a  build- 
ing, and  that  his  next  sncceedlng  conscious- 
ness was  a  sense  of  Intense  pain,  and  a  reali- 
zation that  a  physician  was  appljing  stimu- 
lants to  his  nostrils  at  the  landing  beneath 
the  Ijaluslrade,  where  he  was  found  with 
both  legs  fractured.  He  had  no  recollection 
of  his  flight  through  space.  Evidence  Md 
8u3c!ent  to  warrant  the  Inference  of  an  ac- 
cidental fall  from  the  balustrade.  Held,  fur- 
ther. That  the  inference  of  an  accidental 
fall  is  one  Inference  to  be  drawn  from  the 
facts  proved,  which  must  prevail  in  the  ab- 
sence of  a  showing  that  the  fall  was  the 
result  of  design  or  Insane  Impulse.  Western 


Travelers  Accident  Ass'n  v.  Holbrook,  66 
Neb.  475  (94  N.  W.  816). 

614.  (1903.)  In  an  action  on  a  life  in- 
surance policy,  defended  on  the  ground  of 
suldde  of  insured,  evidence  examined,  and 
held  to  necessitate  a  verdist  for  defendant 
Sovereign  Camp  of  the  Woodmen  of  the 
World  V.  Hruby.  70  Neb.  5  (96  N.  W.  998). 

616.  (1904.)  When  circumstantial  evi- 
dence only  is  relied  on  to  establish  suicide, 
the  defense  fails  unless  the  circumstances 
exclude  with  reasonable  certainty  any  hy- 
pothesis of  death  by  accident  or  by  the  act 
of  another.  Hardinger  v.  Modem  Brother- 
hood of  America,  72  Neb.  860  (101  N.  W. 
983). 

616.  (1904.)  Held,  That  under  the  facts 
and  circumstances  proved  reasonable  minds 
might  differ  as  to  wbether  deceased  came  to 
his  death  from  a  wound  inflicted  by  his  own 
hand  with  suicidal  intent,  and  that  such 
question  should  have  been  submitted  to  the 
Jury  under  proper  Instructions.  Hardinger 
V.  Modem  Brotherhood  of  America,  72  Neb. 
860  (101  N.  W.  983). 

617.  (1904.)  Competent  proof  of  facts 
and  circumstances  surrounding  and  con- 
nected with  the  death  of  the  assured  which 
point  clearly  and  unmistakably  to  the  con- 
clusion that  he  took  his  own  life,  and  which 
exclude  all  reasonable  probability  of  death 
by  murder  or  accident.  Is  sufficient  to  over- 
come and  destroy  the  presumptlim  that  a 
sane  person  will  not  destroy  his  own  life, 
and  establish,  at  least  prima  facie,  the  de- 
fense of  suicide.  Hardinger  v.  Modern 
Brotherhood  of  America,  72  Neb.  869  (103 
N.  W.  74). 

618.  (1906.)  Evidence  showing  that 
while  the  Insured  was  riding  in  a  caboose 
of  a  freight  train  an  axle  of  the  car  broke 
and  one  end  was  driven  through  the  car 
floor,  the  other  tearing  up  the  track  for  a 
considerable  distance,  and  the  insured  was 
injured  and  died  four  days  thereafter,  sus- 
tains a  finding  that  the  death  was  caused 
from  Injuries  received  while  riding  on  the 
said  train.  Western  Travelers  Accident 
Ass'n  V.  Munaon,  73  Neb.  858  (103  N.  W. 
688;  1  L.  R.  A.  [tt.  s.]  1068). 

619.  (1906.)  In  an  action  on  a  policy  of 
burglar  Insurance  evidence  held  sufficient  to 
submit  the  question  of  whether  or  not  the 
safe  In  question  was  broken  into  by  the  use 
of  tools  or  explosives  to  the  Jury.  Maryland 
Casualty  Co.  v.  Bank  of  Murdock,  76  Neb. 
314  (107  N.  W.  562). 
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620.  (1908.)  Evidence  tending  to  show 
that  Insured  committed  suicide  by  eating  the 
|»ads  of  matches  held  Insufficient  to  require 
ift  reversal  of  a  Judgment  against  the  insurer. 
:Sebeata  v.  Supreme  Court  of  Honor,  80  Neb. 
T60  (115  N.  W.  300). 


'  Extent  of  loss  and  Uabtlity  of  in- 
surer. 

621.  (1886.)  A  verdict  adopting  a  valu- 
ation as  testified  to  by  witness  in  answer  to 
a  hypothetical  question,  will  not  be  molested 
ae  not  supported  by  sufficient  evidence.  If  no 
Other  testimony  of  value  is  given.  Western 
tM.  Co.  V.  Putnam,  20  Neb.  331  (30  N.  W. 

622.  (1897.)  In  an  action  on  a  policy 
that  limited  the  amount  of  insurance  to  be 
procured  to  the  amount  named  In  the  policy, 
ttie  Insured,  by  evidence  that  It  was  agreed 
With  the  agent  of  the  insurer  to  limit  the 
Insurance  to  tSOO  more,  fails  to  establish 
&  contract  different  from  that  represented  In 
the  policy  as  written,  and  a  verdict  to  that 
effect  is  sustained.  Slobodisky  v.  Phenix 
Jm.  Co.,  52  Neb.  396  (72  N.  W.  483). 

623.  (1897.)  Testimony  in  regard  to 
value  of  the  insured  personal  property  de- 
stroyed by  a  fire  held  sufficient  to  sustain 
the  finding  of  the  jury  as  to  such  value. 
Hanover  Fire  Ins.  Co.  v.  Stoddard,  52  Neb. 
745  (73  N.  W.  291). 

624.  (1897.)  The  general  allegation  In  a 
iiiitltlon  that  certain  Insured  property,  other- 
wise fully  described,  was  real  property,  does 
not  require  that  the  insured.  In  making 
proofs  of  loss  in  an  action  on  a  policy, 
riiould  show  that  the  property  was  real  prop- 
r  i  ty  and  totally  destroyed  and  thereupon 
u  ly  upon  the  provisions  of  the  valued  policy 
law;  but  he  may  show  the  value  as  It  was 
Just  before  the  fire,  and  its  value  Just  after, 
as  affording  data  for  the  assessment  of  his 
Aftmages,  without  attempting  to  classify  the 
^perty  as  real  or  personal.  Oranite  State 
Fire  Ins.  Co.  v.  Buchstdff  Bros.  Mfg.  Co., 
E3  Neb.  123  (73  N,  W.  544). 

625.  (1897.)  Where  there  was  evidence 
WJilch  showed  that  the  property  had  been 
totally  destroyed  and  that  Its  value  before 
KKh  destruction  was  of  a  certain  amount, 
the  Jury  was  justified  In  accepting  this  tes- 
'iraony  as  the  basis  for  a  recovery  by  the 
plaintiff,  notwithstanding  the  fact  that  there 
was  evidence  contradictory  of  each  of  these 
propositions.  Oranite  State  Fire  Ins.  Co.  v. 
Bstckstaff  Bros.  Mfg.  Co.,  53  Neb.  123  (73 
H.  W.  544). 
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626.  (1900.)    Evidence  in  actio 
policy  as  to  the  valuia  of  destroyed 
(wnaldered,  and  verdict  held  excess! 
ish  America  Assurance  Co,  v.  Kei 
Neb.  411  (83  N.  W.  175). 

627.  (1901.)  Evidence  showing 
insured  by  an  accident  was  not  tot 
abled  from  his  r^lar  duties  by  r 
a  cut  on  hla  hand,  received  from  a 
bottle,  but  spent  part  of  the  next  t 
each  succeeding  day,  at  his  office 
checks,  dictated  letters  and  attend 
ness  meetings.  Is  insufficient  to  w£ 
verdict  for  plaintiff.  Good  v.  Trave 
Co.,  61  Neb.  563  (86  N.  W.  558). 

628.  (1902.)  in  an  action  on  a 
ance  policy,  where  there  Is  some  u 
dieted  evidence  of  the  value  of  the  : 
insured,  a  verdict  based  thereon  wU 
set  aside  for  want  of  evidence  to  su 
Nebraska  Mutual  Ins.  Co.  v.  Sasek, 
17  (89  N.  W.  428). 

629.  (1906.)  In  an  action  on  s 
covering  an  optical  stock  evidence  a 
damage  done  the  lens  held  to  sustali 
diet  for  plaintiff.  British-American 
V.  Columbian  Optical  Co.,  76  Neb.  7 
N.  W.  130). 


 Notice  and  proof  of  loss  and 

thereof. 

6;iO.  (1889.)  The  Insured's  posit 
uncontradicted  testimony  that  two 
of  the  company  were  at  the  fire,  n 
and  agreeing  to  give  notice  to  the  lati 
that  soon  after  the  adjuster  came  i 
Justed  the  loss,  is  sufficient  proof  ol 
of  loss;  the  policy  not  requiring  i' 
written  or  furnished  to  a  particular 
State  Ins.  Co,  v.  Schreck,  27  Neb.  f 
N.  W.  340;  20  Am.  St.  Rep.  696;  6  I 
524). 

631.  (1895.)  A  fire  Insurance  poll 
vided  that  In  case  of  loss  the  insured 
forthwith  give  the  Insurance  compan 

ten  notice  thereof.    The  Insured  i 
himself  give  such  notice;  but  the 
soon  after  the  destruction  of  the  I 
property  by  fire  received  notice  in  ' 
thereof  from  one  of  its  agents  resic 
the  vicinity  where  the  loss  occurre 
through  whom  the  insurance  was 
and  refused  to  pay  the  loss  on  the 
that  the  policy  at  the  date  of  the  fi 
not  In  force.    Held.  That  the  verdict 
Jury  did  not  lack  evidence  to  support 
cause  the  allegation  of  the  Insured 
petition  that  he  had  notified  the  ins 
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compaD^   of   the   loss  was   not  prored. 

Omaha  Fire  Ins.  Co.  v.  Dierks  d  White,  43 
Neb.  473  (61  N.  W.  740). 

632.  (1895.)  Evidence  set  out  In  opinion 
held  sofflcient  to  show  that  the  Insurer  bad 
denied  all  liability  under  the  policy  and 
bence  had  waived  proof  of  loss.  Home  Fire 
Im.  Co.  V.  Fallon,  45  Neh.  554  (63  N.  W. 
860). 

Bcmarks  and  conduct  of  judge. 

633.  (1903.)  A  statement  of  the  Judge 
In  orerrnlfng  dilatory  i>leas,  "These  men 
(referring  to  plaintiff  and  others  who  had 
suits  pending  in  said  court  against  insur- 
ance companies)  have  been  burned  out,  lost 
ell  they  had,  and  I  am  going  to  give  tbem 
an  early  trial,"  not  made  in  the  presence  of 
the  jury,  held  not  prejudicial.  FiOelity  Mu- 
tual Fire  In».  Co.  v.  Murphjf,  4  Unof.  578 
(95  N.  W.  702). 

<hustions  for  jurj. 

634.  (1893.)  Whether  a  building  covw 
ered  by  a  policy  of  insurance  is,  or  is  not, 
vacant  and  unoccupied  is  a  question  of  fact 
to  be  determined  by  the  Jury  under  proper 
instructions  of  the  court  German-American 
/tu.  Co.  V.  BuOutaff,  88  Neb.  135  (56  N.  W. 
C92). 

635.  (1894.)  Where  the  Insured  was  or* 
ally  examined  as  to  the  loss  by  an  agent  of 
the  Insurer,  whose  duty  It  was  to  look  after 
and  adjust  its  losses,  and  such  examination 
was  by  such  i^nt  reduced  to  writing  and 
by  the  assured  subscribed  and  sworn  to  in 
the  belief  that  such  statement  was  a  satis- 
factory compliance  with  the  requirement  of 
proof  of  loss,  the  question  whether  or  not 
the  acts  or  language  of  such  agent  Induced 
such  belief  and  excused  the  making  of  other 
proof  with  technical  precision  was  properly 

to  the  jury  for  determination.  Hanover 
Fire  Ins.  Co.  V,  Outtin,  40  Neb.  828  (69  N. 
W.  375). 

636.  (1895.)  In  an  action  on  a  policy  of 
insuruice,  whether  or  not  the  Insured  at  the 
date  of  the  issuance  of  the  policy  was  not 
the  sole  and  unconditional  owner  of  the  in- 
sured  real  estate  is  a  question  of  fact  for 
determination  by  the  jury,  and  the  district 
rourt  erred  in  not  submitting  it  to  them. 
Rochester  Loan  A  Banking  Co.  v.  Liberty 
Ins.  CO.,  44  Neb.  537  (62  N.  W.  877;  48  Am. 
St.  Rep.  746). 

637.  (1896.)  Whether  an  assertion  made 
by  the  insured  of  the  existence  of  a  fact  is 
a  warranty  or  a  representation  la  a  ques- 


tion of  law.   ^tna  Int.  Co.  v.  Bimmons,  49 

Neb.  811  (69  N.  W.  125). 

638.  (1897.)  Where  the  Insured  was  un- 
able to  read  and  write,  and  the  representa- 
tions made  by  him  to  obtain  the  insurance 
were  reduced  to  writing  by  the  agent  of  the 
insurance  company,  whether  the  insured 
made  the  representations  written  In  the 
policy  was  a  question  of  fact  for  the  Jury. 
Omaha  Fire  Ins.  Co.  v.  Crighton,  50  Neb. 
314  (69  N.  W.  766). 

639.  (1898.)  Whether  the  agent  of  an 
insurance  company  is  Invested  with  the 
authority  to  waive  the  payment  of  the  pre- 
mium in  cash  and  give  the  Insured  credit 
therefor,  and  whether  he  did  so,  are  ques- 
tions of  fact  Slobodisky  v.  Phenix  Ins,  Co., 
63  Neb.  816  (74  N.  W.  270). 

640.  (1898.)  Whether  an  accident  or  a 
disease  caused  the  death  of  a  party  whose 
life  was  insured  against  death  by  accident 
should  be  submitted  to,  and  determined  by, 
a  jury,  unless,  with  reference  to  that  prop- 
osition, the  proofs  are  so  conTlnclng  that 
by  them  all  retasonable  men  In  the  fair  ex- 
ercise of  their  Judgment  would  be  brought 
to  adopt  the  same  conclusion.  Modem 
Woodman  Accident  Ass'n  v.  Shryock.  54 
Neb.  260  (74  N.  W.  607;  39  L.  R.  A.  826). 

641.  (1898.)  Where,  In  an  action  on  a 
policy  of  fire  Insurance,  the  Jury  finds  that 
certain  facts  are  established  by  the  evidence, 
it  then  becomes  a  question  of  law  for  the 
court  to  decide  whether  or  not  the  facts  so 
established  warrant  a  ctmclualon  that  a  con- 
dition of  the  policy  was  not  Tiolated.  Home 
Fire  Ins.  Co.  v.  Peyson,  64  Neb.  496  (74  N. 
W.  960). 

642.  (1899.)  It  cannot  be  said  as  a  mat- 
ter of  law  that  the  slight  elevation  of  a  300- 
pound  weight  by  a  strong  man  accustomed 
to  lifting  is  "voluntary  overexertion,"  with- 
in the  meaning  of  an  accident  policy  ex- 
empting assurer  from  liability  for  injuries 
resulting  from  such  a  cause.  Rusttn  v. 
Standard  Life  d  Accident  Ins.  Co.,  68  Neb. 
792  (79  N.  W.  712;  76  Am.  St  Rep.  136; 
46  L.  R.  A.  253). 

643.  (1901.)  The  weight  to  be  given  ad- 
missions contained  In  the  proofs  of  loss  In 
an  action  on  a  policy,  is  a  question  for  the 
jury,  to  be  determined  by  a  consideration  of 
all  the  facts  and  circumstances  showing  or 
tending  to  show  a  knowledge  of  their  con- 
tents or  otherwise.  Modem  Woodmen  of 
America  v.  Kozak,  63  Neb.  146  (88  N.  W. 
248). 
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644.  (19010  ^  an  acttcm  od  a  policy  ol 
fire  Imurance  wbere  tbere  is  evidence  by 
plaintiff  that  tlie  Insurer's  agent  agreed  to 
accept  coal  from  plaintiff  In  payment  for  the 
premium  and  such  coal  was  not  delivered 
until  after  a  fire  had  occurred,  such  claim 
being  disputed  by  the  agent,  the  direction 
of  a  verdict  for  plaintiff  was  error.  Farnu- 
era  d  Merchants  Ina.  Co.  v.  Oratf,  1  Vnot. 
790  (96  N.  W.  606). 

645.  (1902.)  Where  representations  are 
of  such  a  character  that  their  materiality  Is 
a  matter  of  common  knowledge,  upon  which 
reasonable  minds  could  not  differ,  it  is  error 
to  submit  the  question  of  their  materiality 
to  the  Jury.  Royal  Neighbors  of  America  v. 
Wallace,  64  Neb  330  (89  N.  W.  768).  [Modi- 
fled  on  rehearing.   66  Neb.  643.] 

646.  (1902.)  That  the  risk  assumed  by 
an  acceptance  of  an  application  of  Insurance 
would  depend  largely  on  the  facta  sought  to 
be  elicited  by  the  questions  under  considera- 
tion Is  a  matter  of  common  knowledge;  that 
the  nature  of  the  answers  of  the  assured, 
and  of  the  report  of  the  medical  examiner 
based  thereon,  served  as  an  Inducement  to 
the  acceptance  of  the  risk.  Is  too  clear  to 
admit  of  <loubt.  Such  being  the  case,  the 
materiality  of  such  answena  is  a  question, 
upon  which  reasonable  minds  could  not  dif- 
fer and  Its  submission  to  the  Jury  was  error. 
JRoyal  Ifeighbort  of  America  v.  Wallace,  64 
Neb.  330  (89  N.  W.  758). 

647.  (1902.)  Where  a  tenant  has  re- 
moved from  the  Insured  premises  and  a  loss 
occurs  the  same  d^,  within  a  tew  hours, 
whether  there  was  a  vacancy,  or  a  mere 
temporary  cessation  of  occupancy  until  the 
tenant  could  fully  remove  his  effects  and 
some  one  else  could  be  put  in,  Is  a  question 
for  the  Jury.  Hunt  v.  State  Ins,  Co.,  66  Neb. 
125  (92  N.  W.  921);  (1907)  Hunt  v.  State 
Ins.  Co.,  80  Neb.  33  (113  N.  W.  807). 

648.  (1902.)  Oertain  statements  in  an  ap- 
plication for  life  insurance,  which  are  made 
a  part  of  the  policy  issued,  being  represen- 
tations, the  validity  of  the  ppUcy  depends 
upon  their  substantial  truth;  and  it  is  for 
the  Jury  to  say  whether  the  answers  were 
true  or  false,  and  If  false,  whether  false  in 
some  particular  material  to  the  risk.  But 
it  is  not  for  the  Jury  to  say  that  the  an- 
swers, though  substantially  untrue,  were 
nevertheless  immaterial.  Royal  NeiffMora 
of  America  v.  Wallace,  66  Neb.  543  (92  N. 
W.  897).  [Modifying  same  case,  64  Neb. 
830.] 


649.  (1904.)  The  question  of  th( 
mate  cause  of  death  In  an  action  oi 
tnal  benefit  certificate  where  the  del 
suicide.  Is  ordinarily  a  question  of  1 
the  Jury,  and  should  not  be  taken  f 
determination  unless  the  evidence  is 
a  nature  as  to  clearly  and  certainly  i 
but  one  reasonable  conclusion.  Ha 
V.  Modern  Brotherhood  of  America^  • 
860  (101  N.  W.  983). 

650.  (1904.)  If  nothing  is  sho 
either  party  inconsistent  with  the  p 
facts  tending  to  show  suicide,  it  is  tl 
of  the  trial  court  to  direct  the  Jury 
turn  a  verdict  for  the  defendant  Ha 
V.  Modem  Brotherhood  of  America, 
869  (103  N.  W,  74). 

651.  (1906.)  Where  quesUons  in 
plication  for  insurance  are  so  frai 
placed  that  the  assured  may  have  h 
mistaken  their  true  import  and  gave  a 
thereto  which  are  in  fact  untrue,  bi 
as  he  may  have  reasonably  unde»tc 
questions,  it  is  for  the  Jury  to  say, 
llE^t  of  the  entire  transaction,  whet 
making  his  answers  he  acted  honest 
in  good  faith,  and  without  Intention  ' 
represent,  or  conceal,  any  material 
Modem  Woodmen  of  America  v.  Wih 
Neb.  344  (107  N.  W.  668). 

Instructions. 

652.  (1886.)  In  an  action  on  an 
ance  policy  Is^ed  on  a  horse,  to  whl 
fendant  denies  liability  for  reason  of 
of  plaintiff  in  securing  the  Insurance, 
structlon  omitting  all  question  of  vs 
the  horse  Is  proper,  as  that  question 
in  issue.  Western  Horse  In*.  Co.  v.  Pi 
20  Neb.  331  (30  N.  W.  246). 

653.  (1889.)  Where  plaintiff  requ< 
continuance  unless  defendant  would 
that  its  agent  who  made  the  contract 
duly  authorized  to  make  the  contract 
surance  sued  on,  and  that  the  money 
mlum)  was  paid  to  defendant,"  an 
company  stipulated  to  admit  all  In  ref 
to  the  agent's  authority,  except  '^the 
matter,"  an  Instruction  that  the  agei 
"duly  authorized  to  make  contracts  f 
fendant"  Is  proper,  Nebraska  A  low 
Co.  V.  Seivers,  27  Neb.  541  (43  N.  W. 

654.  (1890.)  Instructions  set  out  in 
ion  held  to  fairly  submit  to  the  Jul 
question  of  waiver  of  a  condition  req 
prepayment  of  premiums.  Nebraska  d 
Int.  Co.  V.  Chri»tien»en,  29  Neb.  672  4 
W.  924;  26  Am.  St.  Rep.  462). 
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655.  (1893.)  In  an  action  npon  an  ingur- 
inoe  policy  to  recover  damages  caused  by 

fin  to  insured  houeebold  furniture  and  wear- 
ing apparel  In  actual  use  it  was  not  error  to 
luatruct  the  jury  that  of  the  property  de- 
stroyed they  should,  if  possible,  find  the  (air 
market  value,  otherwise  that  they  should 
find  the  fair  value  from  the  evidence,  and 
that  such  value  was  not  what  a  Junk  shop 
or  second-hand  dealer  would  give  for  them 
or  what  they  would  bring  under  extraordi- 
nary drcumBtances  or  at  a  forced  sale.  Sun 
Fire  Ofice  v.  Ayent,  37  Neb.  184  (55  N.  W. 
635). 

656.  <1893.)  Instmctltms  set  out  Inopln- 
ion  held  to  properly  state  the  law  In  the 
question  of  violation  of  terms  of  the  policy 
by  vacancy  of  the  insured  building.  Oer man- 
American  Ins.  Co.  V.  Buckataff,  38  Ne^  135 
(56  N.  W.  692). 

657.  (1895.)  Where  there  were  proofs 
which  tended  to  show  the  ezlstenca  of  a 
mortgage  on  property  when  It  was  insured, 
aad  that  there  was  such  knowledge  of  the 
existence  of  such  mortgage  as  tended  to 
show  a  waiver  of  that  condition  of  the  pol* 
ley  which  rendered  Its  provisions  void  If 
there  existed  a  mortgage  when  such  policy 
Issued,  It  was  erroneous  for  the  district 
court,  after  summarizing  what  facts  might 
be  deemed  a  waiver  of  such  existing  mort- 
gage, to  state  that,  if  these  facts  were  estab- 
lished, the  provision  of  the  policy  as  to 
Incambranee  was  eliminated  therefrom,  when 
there  had  been  proof  oC  a  mortgage  having 
been  made  after  the  policy  had  been  issued, 
hi  respect  to  wbieh  mortgage  the  condition 
of  the  policy  as  to  the  foi^elture  was  by  Its 
terms  just  as  applicable  as  to  an  existing 
mortgage.  Agricultural  Ina.  Go.  v.  Morrow, 
43  Neb.  788  (62  N.  W.  212). 

658.  (1898.)  An  Instruction.  "Defend- 
ant, the  Insurance  company,  answering,  ad- 
mits that  the  policy  was  Issued;  that  the 
premium  was  paid,  and  that  the  dwelling- 
house  was  destroyed  by  fire  while  such  pol- 
icy was  in  force,  and  that  proof  of  loss  was 
daly  made,  resting  Its  defense  upon  the 
alleged  fact  that  the  plalntlft  procured  or 
caused  the  Are  that  destroyed  the  dwelllng- 
houee  to  be  set  for  the  purpose  of  securing 
the  insurance  money  from  this  and  other 
eompanies,  and  also,  that  the  hazard  to  the 
building  had  been  increased  by  the  act  of 
the  plaintiff  by  leaving  said  house  vacant 
at  the  time  It  was  burned,"  Aeld  erroneous. 
State  In$.  Co.  of  De»  Moinet  v.  Hunt,  53 
Neb.  603  (74  N.  W.  46). 


659.  (1898.)  In  a  suit  to  recover  life  In- 
surance, instructions  held  not  prejudicially 
erroneous.  Union  Life  Ins.  Co.  v.  Hantanf  64 
Neb.  599  (74  N.  W.  1090). 

660.  (1902.)  Where  In  an  action  upon  a 
life  Insurance  policy,  by  the  instructions  of 
the  court  the  Jury  are  left  at  liberty  to  dis- 
regard all  representations  as  immaterial  to 
the  risk,  it  is  prejudicial  error.  Royal  Neigh- 
bors of  America  v.  Wallace,  66  Neb.  543  (92 
N.  W.  897). 

661.  (1902.)  Instruction  set  out  in  opin- 
ion held  to  properly  submit  the  question  as 
to  knowledge  of  focta  constituting  waiver. 
Oerman  Ins.  Co.  v.  Stiner,  2  Unof.  308  (96 
N.  W.  122). 

662.  (1903.)  The  evidence  that  proofs  of 
lose  or  injury  under  an  Inaurance  policy 
were  duly  furnished  being  undisputed— the 
defendant  at  no  time  urging  the  failure  to 
furnish  such  proofs.  lUIgatIng  Its  case  upon 
the  merits — an  Instruction  purporting  to 
state  the  essential  elements  of  plaintiff's 
proof  will  not  be  held  erroneous  tor  omit- 
ting to  mention  the  necessity  of  filing  proofs 
of  loss.  Jfodem  Brotherhood  of- America  v. 
Cummings,  68  Neb.  256  (94  N.  W.  144). 

663.  (1907.)  Instructions  in  an  action 
on  a  policy  of  flre  insurance  held  not  erro- 
neous as  to  the  amount  recoverable  by  plain- 
tiffs. Herpolshefmer  v.  Citizent  Ins.  Co.,  79 
Neb.  686  (113  N.  W.  162). 

Gonduct  of  jury. 

664.  (1897.)  In  a  suit  on  a  fire  insur- 
ance policy  to  recover  the  value  of  articles 
destroyed,  held  that  the  court  did  not  abuse 
its  discretion  in  permitting  Jurora.  during 
the  trial,  to  make  memoranda  of  the  articles 
and  of  the  value  placed  thereon  by  the  evi- 
dence. Omaha  Fire  Ins.  Co.  v.  Ortghton,  60 
Neb.  314  (69  N.  W.  766). 

Amount  of  recovery. 

665.  (1886.)  Where  parties  stipulate  that 
in  case  a  recovery  can  be  had  Judgment 
shall  be  for  a  certain  amount,  and  the  court 
BO  finds,  finding  will  not  be  disturbed.  Grif- 
/In  V.  Western  Mutual  Ass'n,  20  Neb.  620  (31 
N.  W.  122;  68  Am.  Rep.  848). 

666.  (1890.)  In  an  action  on  a  policy 
containing  a  provision  that  In  case  of  other 
policies  the  insured  shall  recover  no  greater 
proportion  of  the  loss  than  the  sum  insured 
by  the  policy  bears  to  whole  amount  of  the 
policies  wherd  It  was  admitted  that  there 
was  other  insurance  on  the  property  amount- 
ing to  $900.  and  there  was  before  the  Jury 
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testimony  tending  to  show  that  the  entire 
lo3B  was  less  than  the  whole  amount  of  In- 
surance, It  was  error  to  Instruct  the  Jury 
that  the  measure  of  damages  was  the  mar- 
ket value  of  the  goods  destroyed.  German 
Ins.  Co.  V.  Heiduk.  30  Neb.  288  (46  N.  W. 
481;  27  Am.  St.  Rep.  402). 

667.  (1903.)  An  accident  Insurance  pol- 
icy provided  that  In  case  of  death  resulting 
from  an  accident,  the  beneficiary  would  be 
entitled  to  the  full  sum  of  one  regular-  as- 
sessment  upon  all  members  of  the  associa- 
tion In  good  standing,  not  to  exceed  $3,000, 
and  in  case  of  the  accidental  breaking  of  an 
arm  or  leg.  the  Insured  would  be  entitled 
to  one-tenth  of  the  sum  which  the  beneficiary 
would  have  received  in  case  of  the  death  of 
the  insured.  In  an  action  on  the  policy,  al- 
leging the  accidental  breaking  of  an  arm, 
the  plaintiff  asked  a  witness  if  he  knew  how 
many  members  the  defendant  order  had. 
Objection  that  the  testimony  was  "Immate- 
rial and  Irrelevant"  was  sustained.  The  de- 
fense was  based  solely  upon  the  ground  that 
the  accident  as  alleged  had  never  occurred. 
An  Instruction  authorized  the  jury,  if  they 
found  for  plaintiff,  to  assess  his  recovery  at 
the  full  sum  of  |300.  Held,  That  the  ab- 
sence of  proof  as  to  the  membership  of  de- 
fendant would  not  warrant  the  setting  aside 
of  a  verdict  in  that  sum.  Modem  Brother- 
hood of  America  v.  Cummings,  68  Neb.  266 
(94  N.  W.  144). 

Allowance  of  attorney's  fee*. 

668.  (1893.)  Under  the  valued  policy  in- 
surance act  of  1889,  an  attorney's  fee  to  be 
taxed  as  costs  can  only  be  allowed  upon 
proof  of  what  constitutes  a  reasonable  fee. 
The  petition  In  an  action  upon  an  insur- 
ance policy  should  contain  a  demand  for 
such  fee.  and  the  question  should  be  pre- 
sented to  the  trial  court.  G^ermon  Ins.  Co.  v. 
Eddy.  37  Neb.  461  (55  N.  W.  1073);  (1897) 
Hartford  Fire  In».  Co.  v.  Corey,  53  Neb.  209 
(73  N.  W.  674). 

669.  (1893.)  Upon  the  rendition  of  a 
Judgment  In  favor  of  the  plaintiff  In  an 
action  on  a  fire  Insurance  policy  issued  since 
the  taking  effect  of  the  valued  policy  act  of 
1889,  where  the  Insured  building  has  been 
wholly  destroyed,  the  court  rendering  the 
judgment  Is,  under  said  act,  authorized  to 
ellow  a  reasonable  attorney's  fee  In  favor  of 
the  plaintiff  and  against  the  insurer,  to  be 
taxed  as  costs  In  the  case.  Such  allowance 
can  be  made  only  upon  proof  as  to  what 
constitutes  a  reasonable  fee.  Oerman  Int. 
CO.  V.  Eddy,  37  Neb.  461  (55  N.  W.  1073). 


670.  (1894.)  The  provisions  ol 
48  of  the  Session  Laws  of  1889  emi 
courts  of  this  state,  upon  renderl 
ment  against  an  insurance  compan 

policy  of  insurance  on  real  proper 
low  plaintiff  a  reasonable  sum  as 
ney's  fee,  to  be  taxed  as  part  of  thi 
the  case  in  which  Judgment  is 
Banover  Fire  Ina.  Co.  v.  Ovttin,  40 
(59  N.  W.  375). 

671.  (1895.)  Section  45,  chapter 
piled  Statutes,  providing  for  taxati 
torney's  fees,  where  judgment  is 
against  the  insurer,  is  valid.  Insui 
of  North  America  v.  Bachler,  44 
(62  N.  W.  911);  (1900)  Lancashin 
V.  Bush,  60  Neb.  116  (82  N.  W.  313] 
Farmers  &  Merchants  Ins.  Co.  v. 
62  Neb.  213  (86  N.  W.  1070;  97  Am 
624);  (1903)  Farmers  Mutual  In 
Cole.  4  Unof.  130  (93  N.  W.  730) 
Lansinsf  v.  Commercial  Union  Assw 
Limited,  4  Unof.  140  (93  N.  W.  756 

672.  (1897.)  Under  section  45, 
43,  Compiled  Statutes,  the  court  n 
suit  on  a  policy  covering  both  re 
personalty,  allow  a  reasonable  i 
fee,  based  on  the  amount  recovere 
count  of  the  r«ilty.  Omaha  Fire  li 
Thompson,  60  Neb.  580  (70  N.  W. 

673.  (1897.)  In  order  that  a  pi 
a  suit  against  an  Insurance  comp 
recover  an  attorney's  fee  as  part  of 
It  must  appear  that  the  Judgment 
upon  a  policy  or  contract  of  Insura: 
the  policy  must  have  been  written  i 
property  and  be  a  contract  of  1; 
against  loss  by  fire,  tornado,  or  11 
and  that  the  loss  must  have  occur 
out  criminal  fault  on  the  part  of  th 
or  his  assigns.  Eddy  v.  German  In 
Neb.  291  (70  N.  W.  947). 

674.  (1897.)  In  an  action  on  a 
Insuranoe  written  on  real  property, 
in  rendering  Judgment  againstthe  I 

company  may  allow  the  plaintiff  i 
able  sum  as  an  attorney's  fee,  to 
as  part  of  the  costs.   Home  Fire  It 
Omaha  v.  Skoumal,  51  Neb.  655  ( 
290). 

675.  (1898.)  Where  plalntlit 
Judgment  in  a  suit  for  insurance  c 
a  reasonable  attorney's  fee  Is  alio 
costs,  and  the  allowance  may  be  m 
the  overruling  of  defendant's  mot! 
new  trial,  though  it  was  not  rule<i 
Ing  the  term  at  which  the  verdict  i 
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ment  were  rendered.  Home  Fire  In$.  Co.  of 
OmoAo  V.  Weed,  55  Neb.  146  (75  N.  W.  539). 

676.  (1898.)  On  rendering  judgment  on 
a  policy  of  Insurance  on  real  property,  a 
reasonable  attorney's  fee  may  be  allowed 
plafntlll  and  taxed  as  costs  without  regard 
to  the  date  the  risk  was  written.  American 
Fire  Int.  Co.  v.  Landfare,  56  Neb.  482  (76 
N.  W.  1068). 

677.  (1903.)  Section  43,  chapter  43,  Com- 
piled Statutes  1899.  and  section  61  et  9eg. 
ct  chapter  43,  Compiled  Statutes  1899  (chap- 
ter 33,  page  272,  laws  of  1891,  examined, 
aDd  held  that  there  Is  no  such  conflict  be- 
tween-the  two  acts  as  to  preclude  the  appli- 
cation of  the  former  to  Insurance  organized 
cation  of  the  former  to  Insurance  compa- 
nies organized  under  the  latter  act.  Farm- 
en  Mutual  Ins.  Co.  v.  Cole,  4  TTnof.  130  (93 
N.  "W.  730). 

678.  (1903.)  In  an  action  against  an  in- 
surance company,  under  sections  43  and  4S, 
article  I,  chapter  43.  Complied  Statutes  189!^. 
the  court,  upon  application  and  after  a  bear- 
ing, adjudged  that  $100  was  a  reasonable 
attorney's  fee,  and  taxed  the  same  against 
defendant,  who  thereupon  filed  objections, 
which  were  overruled.  Held,  That  an  objec- 
tion urged  for  the  first  time  on  error  In  the 
supreme  court,  that  there  was  no  proof  that 
the  fees  taxed  were  reasonable,  cannot  be 
considered.  Fidelity  Mutual  Fire  Ina.  Co.  v. 
Lowe,  4  Unof.  159  (93  N.  W.  749). 

For  services  in  snpreme  court. 
679  (1897.)  When  a  Judgment  on  an  In- 
snrance  policy  is  brought  to  the  snpreme 
court  on  error  and  affirmed,  the  district 
court,  on  receiving  and  entering  the  man- 
date of  the  supreme  court,  has  no  authority 
to  allow  the  insured  an  attorney's  fee  for 
services  rendered  by  his  counsel  In  the  case 
in  the  supreme  court.  Eddy  v.  Oerman  Ins. 
Co.,  51  Neb.  291  (70  N.  W.  947). 

680.  (1897.)  Upon  review  of  a  Judgment 
for  plaintiff  In  an  action  on  a  fire  insurance 
policy  covering  realty,  attorney's  fees  for 
serrlces  in  the  supreme  court  should  not  be 
allowed.  Home  Fire  Ina.  Co.  of  Omaha  v. 
Skoutnal,  61  Neb.  665  (71  N.  W.  290). 

Wecessity  of  motion  to  retax. 

681.  (1895.)  In  order  to  review  the  ques- 
tion of  retaxatlon  of  costs  a  motion  to  retax 
the  costs  must  be  made  to  the  trial  court 
Md  a  ruling  had  thereon.  Inaurance  Co.  of 
north  America  v.  BacMer,  44  Neb.  649  (62 


N.  W.  911).  [Overruled.  Hartford  Ina.  Co. 
V.  Corey,  53  Neb.  209  (73  N.  W.  674.} 

682.  (1897.)  A  motion  to  retax  costs  is 
essential  to  obtain  a  review  of  a  mistake, 
neglect,  or  omission  of  the  cleric  of  the  trial 
court  in  the  taxatloti  of  costs,  hut  such  mo- 
tion Is  unnecessary  where  the  court  has  de- 
termined that  a  party  Is  liable  for  certain 
costs  and  rendered  Judgment  against  bim 
therefor.  Hartford  Fire  Ine.  Co.  v.  Corey. 
53  Neb.  209  (73  N.  W.  674). 

683.  (1898.)  A  motion  in  the  lower  court 
to  retax  costs  Is  unnecessary  to  review  a 
Judgment  awarding  an  attorney's  fee  In  an 
action  on  an  Insurance  policy.  American 
Fire  Ins.  Co.  v.  Landfare,  66  Neb.  482  (7ff 
N.  W.  1068). 

New  trial. 

684.  (1907.)  The  possession  by  the  de- 
fendant of  an  uncanceled  receipt  for  a  pre- 
mium maturing  before  the  death  of  the 
insured  is  not  of  Itself  sufficiently  control- 
ling to  Justify  the  trial  court  In  setting 
aside  the  verdict  of  a  Jury  upon  motion  for 
a  new  trial.  Haneon  v.  ^tna  lAfe  Ina.  Co., 
78  Neb.  421  (113  N.  W.  114). 

685.  (1907.)  In  an  action  on  a  life  in- 
surance policy  Issued  by  what  is  commonly 
called  an  old  line  life  insurance  company,  it 
Is  not  error  to  overrule  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, where  the  claim  of  newly  discovered 
evidence  Is  grounded  on  statements  alleged 
to  have  been  made  by  the  insured  that  he 
had  not  paid  the  premiums  on  the  policy 
upon  which  the  action  was  founded.  Han- 
aon  V.  Mtna  Life  Ina.  Co.,  78  Neb.  421  (113 
N.  W.  114). 

BflView. 

686.  (1894.)  An  order  overruling  a  mo- 
tion to  dismiss  a  petition  In  an  action  to  re- 
cover on  an  insurance  policy,  the  ground  of 
Ahe'  motion  being  that  the  action  was  not 
commenced  within  the  time  limited  by  the 
policy,  is  conclusive  when  presented  for  re- 
view neither  by  a  motion  for  a  new  trial 
nor  a  petition  in  error.  Home  Fire  Ina.  Co. 
of  Omaha  v.  Murray,  40  Neb.  597  (59  N.  W. 
102). 

687.  (1896.)  Insurance  was  written  upon 
personal  property  to  the  amount  of  tl.160. 
In  a  suit  upon  the  policy  the  Jury  returned 
a  general  verdict  in  favor  of  the  assured 
for  $800,  and  a  special  finding  that  the  value 
of  the  property  was  |1,600.  Judgment  was 


Digitized  by 


j  688 


INSURANCE. 


rendered  on  the  general  verdict.  Held,  That 
the  Inconsistency  between  the  general  and 
Vpeclal  verdicts  was  not  one  of  which  the 
insnrer  could  complain.  JEtna  Ins.  Co.  v. 
timmona,  49  Neb'.  811  (69  N.  W.  125). 

688.  (1897.)  ABsessment  of  amount  of 
attorney's  fee  and  allowance  thereof  are  not 
reviewable  upon  a  record  failing  to  show 
tauch  allowance.  Hanover  Fire  Ina.  Co.  v. 
Stoddard,  52  Neb.  745  (73  N.  W.  291). 

689.  (1898.)  Error  In  entering  a  judg- 
ment for  a  stated  sum  upon  an  Insurance 
volley  In  favor  of  two  joint  plaintiffs,  the 
Insured  and  the  owner  of  a  mortgage  on  the 
Insured  premises,  where  the  latter  alone 
was  entitled  to  recover  the  full  amount  of 
the  loss,  is  harmless,  since  It  is  Immaterial 
to  the  defendant  whether  It  pays  the  sum 
to  one  or  both,  and  the  payment  of  the  Judg- 
ment would  be  a  complete  bar  to  any  aub- 
Aequent  action  brought  by  either  plaintiff 
tipoa  the  same  policy.  American  Fire  Im. 
Vo.  V.  Landfare,  66  Neb.  482  (76  N.  W. 
1068). 

690.  (1902.)  In  an  action  on  an  insur- 
ance policy,  where  the  question  as  to  whether 
pr  not  the  proper  officer  of  the  company, 
•f  mpowered  so  to  do  by  the  policy,  has  waived 
ihe  provision  against  additional  Insurance 
ind  consented  thereto  by  an  Indorsement 
thereon,  is  properly  raised  by  the  pleadings, 
and  is  submitted  to  a  Jury  upon  conQlcting 
ipvldence,  under  proper  Instructions,  the  su- 
preme court  will  not  disturb  the  finding  of 
the  Jury  upon  the  question.  Nebraska  Mu- 
tual Ins.  Co.  V.  Basek,  64  Neb.  17  (89  N.  W. 
428). 

691.  (1903.)  Where  the  Insurance  com- 
pany treats  the  statement  in  an  application 
for  reinstatement  of  the  policy  as  a  repre- 
sentation, pleads  its  falsity,  alleges  that  the 
false  statement  was  knowingly  and  Inten- 
tionally made  in  order  to  deceive,  and  cause 
it  to  revive  the  policy,  which  It  otherwise 
would  not  have  done,  and  the  cause  is  tried 
and  the  Jury  properly  instructed  on  that 
issue,  a  verdict  against  the  company  will 
hot  be  set  aside  if  there  is  competent  evl- 
flence  to  sustain  it.  /Etna  Ins.  Co.  v.  ReJh 
kender.  68  Neb.  284  (94  N.  W.  129). 

XIX..  MUTTJAIi  BENEFIT  INSTTBANCIB. 

A.  Corporations  and  AssoclationB. 
Sxemptton  from  general  laws  r^nlatlng 

Inanrance. 

692.  (1892.)  A  secret  benevolent  order 
^falch  Issues  certlfleatea  ef  Indemnity  solely 


to  its  members  upon  complying  with  all  n 
quirements  of  chapter  18,  laws  1887,  is  et 
titled  to  a  certificate  from  the  audlto 
authorizing  It  to  transact  business  In  thi 
state  without  paying  the  fees  specified  I: 
section  32,  chapter  43,  Compiled  Statutet 
State,  ex  tel.  Royal  Arcanum,  v.  Benton,  3 
Neb.  463  (53  N.  W.  567)., 

693.  (1903.)  A  benevolent  assoclatlo 
which  issues  benefit  certificates  to  Its  men 
hers  payable  from  a  fund  maintained  by  ai 
sessments  upon  the  certificate  holders,  li 
Id  effect,  a  mutual  life  insurance  compan: 
and  is  governed  by  the  general  rules  of  la' 
applicable  to  such  companies.  Modem  Woot 
men  of  America  v.  Colman,  68  Neb.  660  (9 
N.  W.  814). 

Authority  or  license  to  do  bnainesa. 

694.  (1904.)  When  a  fraternal  beneficii 
association  refuses  and  neglects  to  report  1 
the  auditor  aa  required  by  law,  or  shall  e 

ceed  Its  powers,  or  conduct  its  businei 
fraudulently,  or  fall  to  comply  with  any  » 
the  provisions  of  the  statute,  It  Is  the  dui 
of  the  auditor  to  notify  the  attorney  ge: 
eral  in  writing,  and  the  duty  of  the  atto 
ney  general  to  immediately  commence  a 
action  against  such  society  to  enjoin  tl 
same  from  carrying  on  any  business.  Sta 
V.  Bankers  Union  of  the  World,  71  Neb.  61 
(99  N.  W.  531). 

695.  (1904.)  Where  in  an  action  by  ti 
attorney  general  of  the  state  to  enjoin  a  fr 
temal  Insurance  company  from  doing  but 
ness  In  the  state  for  failure  to  report  to  tl 
auditor,  as  required  by  law.  It  appears  tbi 
any  of  said  causes  exist,  the  court  must  e 
Join  the  defendant  from  transacting  buf 
ness  until  such  report  shall  be  made,  i 
overt  act  or  violation  complained  of  sha 
have  been  corrected,  and  costs  are  paid  t 
the  defendant  ^tate  v.  Bankers  Union  i 
the  World,  71  Neb.  622  (99  N.  W.  531). 

696.  (1904.)  When  a  report  to  the  aud 
tor  shall  be  made,  or  the  overt  act  or  viol 
tlon  complained  of  shall  have  been  correcte 
and  costs  are  paid.  It  is  the  duty  of  tt 
auditor  to  reinstate  the  company,  and  tt 
society  will  then  be  authorized  to  contint 
its  business.  State  v.  Bankers  Union  of  tj 
World,  71  Neb.  622  (99  N.  W.  531). 

697.  (1906.)  The  auditor  is  clothed  wil 
a  broad  discretion  In  determining  whether 
fraternal  beneficial  society  has  compile 
with  the  law  and  Is  entitled  to  a  license  i 
do  business.  It  is  a  legal  and  not  an  art 
trary  discretion.    State,   ex  rel.  Banker 
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Union  of  the  TTorZtf,  v.  Scarlet  74  Neb.  486 

(106  N.  W.  284). 

698.  (1905.)  Under  the  facts  in  this  case, 
as  disclosed  by  the  petition  demurred  to.  It 
is  held  that  the  auditor  should  have  called 
the  attention  of  the  society  to  the  Irregu- 
lAritles  practiced  In  regard  to  the  preserra- 
tlon  of  the  mortuary  fund,  so  as  to  allow 
the  society  to  comply  with  the  requirements 
of  the  auditor  in  that  regard,  and,  upon 
such  compliance,  should  not  have  refused  a 
license  because  of  such  former  Irregulari- 
ties. State,  ex  reJ.  Banken  VnUm  of  the 
World,  V,  Searle,  74  Neb.  486  (106  N.  W. 
284). 

Beport  to  state  auditor. 

699.  (1904.)  AU  claims  for  death  losses 
must  be  included  In  the  annual  reports  to 

the  auditor.  A  failure  to  make  such  report 
as  the  statute  requires  la  sufficient  cause  for 
enjoining  the  society  from  transacting  busi- 
ness. State  V.  Bankers  Union  of  the  World. 
71  Neb.  622  (99  N.  W.  531). 

700.  (1904.)  The  books  and  records  of 
a  fraternal  insurance  company  must  show  the 
trae  condition  of  its  business  and  finances, 
including  its  benefit  assessments  and  its  Ua- 
bliities,  and  If  they  fall  to  do  so,  or  If  the 
society  fails  to  report  to  the  auditor  the  de- 
tails of  its  business  and  financial  affairs  re- 
quired by  the  statute,  the  society  will  be 
enjoined  from  doing  business.  State  v.  Bank- 
ers Union  of  the  World,  71  Neb.  622  (99  N. 
W.  531). 

Constitution  and  by-laws. 

701.  (1903.)  The  provision  in  section  112, 
chapter  43,  Compiled  Statutes,  that  before 
any  amendment  to  or  alteration  In  the  con- 
stitution oti  by-laws  of  a  fraternal  beneficiary 
association  shall  take  effect  or  be  in  force 
a  copy  of  tbe  amendment  or  .alteration,  duly 
certified,  must  be  filed  with  the  auditor  of 
public  accounts,  is  not  unconstitutional,  as 
impairing  the  obligation  of  contracts,  when 
applied  to  a  benefit  certificate  issued  prior 
to  the  statute  and  expressly  subject  to  all 
future  changes  In  or  amendments  to  the  by- 
laws of  the  association.  Knights  of  the  Mao- 
ailees  of  the  World  v.  Ifttsch,  69  Neb.  372 
(95  N.  W.  626). 

702.  ( 1903. )  Section  112,  chapter  43,  Com- 
piled Statutes,  applies  to  fraternal  benefit 
associations  organized  under  the  laws  of 
othM-  states,  as  well  as  to  those  organized 
onder  the  laws  of  this  state.  Knights  of  the 
Maccabees  of  the  World  v.  Nitsch,  69  Neb. 
173  (95  N.  W.  626). 


703.  (1906.)  Where  a  fraternal  benefit 
association  has  not  complied  with  the  pro- 
visions of  section  1,  chapter  43  of  the  act  of 
1897,  and  adopted  a  Fepresentattve  form  of 
government,  its  governing  body  Is  without 
power  to  adopt  an  edict  or  by-law  changing 
the  terms  and  obligations  of  a  mutual  ben- 
efit certificate  theretofore  Issued  to  one  of 
its  members.  Lange  v.  Royal  Highlanders, 
7&  Neb.  196  (110  N.  W.  1110). 

704.  (1905.)  An  attack  on  an  edict  or 
by-law  on  the  ground  that  the  governing 
body  Las  thereby  changed  the  terms  and 
obligations  of  its  policy  4oea  not  amount  to 
a  collateral  attack  on  the  right  of  the  so- 
ciety to  transact  business.  Lange  v.  Royal 
Highlanders,  75  Neb.  196  (110  N.  W.  1110). 

706.  (1905.)  When  the  exercise  of  cor- 
porate power  has  been  regulated  by  statute, 
the  corporation  cannot,  by  its  by-laws  or 
resolutions,  change  the  mode  of  the  exer- 
cise of  this  power.  Lange  v.  Royal  High- 
landers. 75  Neb.  188  (106  N.  W.  224;  10  L. 
R.  A.  [n.  8.1  666). 

706.  (1906.)  An  attack  on  an  illegal  by- 
law of  a  fraternal  benefit  association  Is  not 
a  collateral  attack  on  the  right  of  the  so- 
ciety to  do  business.  Lange  v.  Royal  High- 
landers,  75  Neb.  188  (106  N.  W.  224;  10  L. 
R.  A.  [n.  B.]  666), 

Officers. 

707.  (1904.)  A  fraternal  Insurance  as- 
sociation must  have  a  representative  form 
of  government.  This  requires  that  the  di- 
rectors or  other  officers,  who  have  general 
chai^  and  control  of  the  property  and  busi- 
ness of  the  society  and  the  management  of 
its  affairs,  shall  be  chosen  by  the  members. 
State  V,  Bankers  Union  of  the  World,  71 
Neb.  622  (99  N.  W.  631). 

708.  (1905.)  A  fraternal  benefit  associa- 
tion must  have  a  representative  form  of  gov- 
ernment. This  requires  that  the  directors 
or  other  officers  who  have  charge  and  con- 
trol of  the  property  and  business  of  the  so- 
ciety, and  the  management  of  its  affairs, 
shall  be  chosen  by  the  membership  thereof. 
Lange  v.  Royal  Highlanders,  76  Neb.  188 
(106  N.  W.  224;  10  L.  R.  A.  [n.  s.]  666). 

709.  (1906.)  A  fraternal  benefit  society, 
whose  governing  power  In  relation  to  fees 
and  salaries  to  be  allowed  the  officers  of  the 
order  is  vested  In  an  executive  committee, 
is  not  bound  by  acts  of  the  taembers  of  the 
society,  nor  can  a  proposition,  made  to  the 
delegates  of  a  convention  of  the  organiza- 
tion by  one  who  is  a  candidate  for  office, 
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restating  to  hU  fees.  If  elected,  be  regarded 
ae  a  contract,  fa  the  event  of  his  election,  In 
tiie  ab&ence  of  any  agreement  with  the  gov- 

'^nilng  body  after  such  election.  Burdick  v. 
sens  £  Daughters  of  Protection,  75  Neb. 

4tO  <106  N.  W.  466). 

Bnbordlnata  lodge  as  agent  for  supreme 

lodge. 

710.  (1906.)  A  subordinate  lodge  of  a 
mutual  benefit  society  and  its  clerk,  who  is 
designated  by  the  supreme  lodge  to  receive 
and  forwar4  dues  and  assessments  from  cer- 
tificate holders,  are  agents  of  the  suprone 
I6f  ge.  Pringte  v.  Modern  Woodmen  of  Amer- 

76  Neb.  388  (113  N.  W.  231). 

Xombershlp. 

711.  (1904.)  Fraternal  Insurance  asso- 
-iatlons  are  not  allowed  to  take  members 
who  are  above  the  age  limit,  nor  without 
medical  examination,  and  to  do  this  Indi- 
Ti^tly  by  the  purchase  of  the  business  and 
TiBkfl  of  another  similar  society,  and  consoli- 
(!atlng  such  society  with  itself.  Is  a  viola- 
tion of  law.  State  v.  Bankers  Union  of  the 
World,  71  Neb.  622  (99  N.  W.  631). 

Meetings. 

712.  (1906.)  One  cannot  attack  the  va- 
lidity of  a  delegate  meeting  of  a  society 
wbere  he  partlcipiates  in  the  meeting  and 
b^mes  a  candidate  for  one  of  the  offices  to 
:bC:  filled.  Burdick  v.  Sons  d  Daughters  of 
pKotection,  75  Neb.  460  (106  N.  W.  466). 

Special  funds. 

tl8.  (1904.)  Diverting  the  funds  of  the 
^iety  from  the  purposes  for  which  they 

nre  contributed  is  a  violation  of  the  statute 
and  will  be  enjoined.  State  v.  Bankers 
Union  of  the  World,  71  Neb.  622  (99  N.  W. 
EZi). 

'?14.    (1905.)    The  mortuary  fund  of  a 

'ntternal  beneficial  society  should  be  "kept 
-eparate  and  apart  from  the  other  funds  of 
such  society."  The  auditor-  may  require  this 
to  be  done  before  granting  license  to  con- 
IJQue  business.  State,  ex  rel.  Bankers  Union 
of  the  World,  v.  Searle,  74  Neb.  486  (105  N. 
■m  284). 

Xttfeolvency  and  Teeeivers. 

T16.  (1904.)  The  assets  of  a  fraternal 
Insurance  company  do  not  consist  In  cash, 

and  tangible  securities  and  property  alone. 
If  Its  plan  of  business  is  feasible  and  Just, 
1 1  may  rely  upon  the  good  faith  and  solvency 
of  its  members.  It  cannot  be  said  to  be  In- 
Hlvent  when  It  is  reasonably  probable  that. 


by  its  authorized  assessments.  It  can 
vide  sufBcient  funds  to  meet  Its  Just  1 
ities.  State  v.  Bankers  Union  of  the  ^ 
71  Neb.  622  (99  N.  W.  631). 

716.  (1904.)  Under  the  pleadings  anc 
deuce  in  this  case,  it  Is  held  that  It  1 
a  case  for  the  appointment  of  a  receive 
winding  up  of  the  affairs  of  the  soc 
but,  to  secure  a  correction  of  abuses  ai 
regularities,  the  defendant  Is  enjoined 
der  section  16,  chapter  47,  of  the  lai 
1S97,  from  transacting  business  until 
law  is  complied  with  in  the  matters  i 
fled.  State  v.  Bankers  Union  of  the  ^ 
71  Neb.  622  (99  N.  W.  631). 

Actions  by  subordinate  lodge. 

717.  (1907.)  In  an  action  by  a  sul 
nate  lodge  of  a  fraternal  beneficial  asi 
tion.  the  books  and  records  of  the  1 
when  properly  identified,  are  recelvab 
evidence  against  the  members  of  the  1 
and  their  privies.  Union  Pacific  Lodt 
Bankers  Surety  Co.,  79  Neb.  801  (113  t< 
263). 

B.  The  Contract  in  OeneraL 
Authority  to  waive  regulations,  see 
U  772-776. 

Nature  of  contract. 

718.  (1905.)  A  certificate  of  a  mi 
association  will  be  treated  as  a  contra 
insurance  between  the  member  and  th 
soclatlon.  Soehner  v.  Grand  Lodge.  Ord 
sons  of  Herman,  74  Neb.  399  (104  N 
871). 

Bnles  and  regulations  as  part  of  cont 

719.  (1897.)  The  agreement  of  an 
ployee  of  a  railroad  company,  upon  be 
ing  a  member  of  the  relief  department, 
acceptance  of  relief  fund  should  release 
company  from  liability  for  damages  in 
of  Injury,  is  not  against  public  poli<; 
without  consideration.  Chicago,  B.  d  { 
Co.  V.  Curtis,  51  Neb.  442  (71  N.  W.  AS 
Am.  St.  Rep.  456). 

720.  (1899.)  The  rules  and  regula' 
of  fraternal  beneficiary  societies  for  the 
atlon  and  payment  of  their  funds  to 
properly  designated  beneficiaries  shouh 
ceive  such  liberal  construction  as  to  ( 
out  the  benevolent  purposes  sought  to  b 
complished.  Fisher  v.  Donovan.  57  Neb 
(77  N.  W.  778;  44  L.  R  A.  383). 

 Subsequently  enacted  by-laws. 

721.  (1905.)  Where  a  member  of  a 
temal  benefit  association  agrees  to  be  b 
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by  subsequently  enacted  by-laws,  such  con- 
tract win  be  upheld  when  the  subsequently 
enacted  by-laws  are  reasonable  in  their  na- 
ture and  legally  enacted.  Lange  v.  Royal 
Hiffhlandera,  75  Neb.  188  (106  N.  W.  224; 
10  L.  R.  A.  [n.  8.]  666). 

722.  (1905.)  A  subsequent  by-law  pro- 
viding for  a  forfeiture  will  be  strictly  con- 
strued against  the  association,  and,  if  passed 
in  contravention  of  the  provisions  of  the 
statute  govemlt^  such  associations,  it  will 
be  held  void  and  of  no  ellect.'  Lange  v.  Royal 
Highlanders,  75  Neb.  188  (106  N.  W.  224;  10 
U  R.  A.  [n.  B.]  666). 

Application  and  acceptance. 

723.  (1894.)  Where  a  relief  department, 
maintained  by  a  railway  company,  caused 
to  be  deducted  from  the  pay  of  an  applicant 
for  membership,  asBesaments  on  the  basis  ot 
membership,  with  knowledge  of  the  fact 
that  no  formal  application  had  been  made, 
and  no  physical  examination  had,  as  re- 
quired by  its  by-laws.  It  Is  estopped  from 
dlspuUng  that  such  applicant  was  a  mem- 
ter,  the  fact  that  It  Is  a  mutual  insurance 
company  not  relieving  it  from  the  rule  of 
estoppel.  Bwrtington  Voluntary  Relief  De- 
portment V.  -White,  41  Neb.  547  (59  N.  W. 
747:  43  Am.  St.  Rep.  701). 

724.  (1894.)  Where  a  relief  department 
maintained  by  a  railway  company,  caused  to 
be  deducted  from  the  pay  of  an  applicant 
for  membeiship,  aBsessments  on  the  basis  of 
membership,  with  knowledge  of  the  fact  that 
no  formal  application  had  been  made  and 
no  physical  examination  had,  as  required 
by  its  by-laws,  the  tender  ot  a  return  of 
sncli  assessment  did  not  release  It  from  lia- 
bility becaoae  liabilities  had  already  accrued 
against  the  department  from  which  it  could 
not  discharge  Itself  by  refunding  the  assesB- 
ment  Burlington  Voluntary  ReUef  Depart- 
ment V.  White.  41  Neb.  547  (59  N.  W.  747; 
43  Am.  St.  Rep.  701). 

725-  (1894.)  Where  a  relief  department 
maintained  by  a  railroad  company,  caused 
to  be  deducted  from  the  pay  of  an  applicant 
for  membership,  assessments  on  the  basis  of 
membership,  with  knowledge  of  the  tact 
that  no  formal  application  had  been  made 
and  no  physical  examination  had,  as  re- 
quired by  Ita  by-laws,  the  department  was 
not  relieved  from  liability  because  of  a  rule 
which  provided  that  where  an  employee  had 
made  a  proper  application  and  passed  a 
physical  examination  the  department  should 
only  be  liable  during  a  delay  in  the  approval 


of  his  application  for  injuries  op  death 
caused  by  accident.  The  department,  under 
the  facts  stated,  was  estopped  not  only  from 
denying  that  there  had  been  an  application 
and  examination,  but  from  denying  that  the 
application  had  been  approved.  Burlington 
Voluntary  Relief  Department  v.  White.  41 
Neb.  547  (59  N.  W.  747;  43  Am.  St  Rep. 
701). 

726.  (1894.)  Where  the  acceptance  of 
assessments  by  a  relief  department  of  a  rail- 
way company,  from  an  applicant,  without 
the  required  preliminaries  to  membership, 
was,  with  the  knowledge  of  the  superintend- 
ent of  the  department,  there  was  no 
question  of  the  authority  of  subordinate 
employees  to  waive  requirements,  their  acts 
being  in  such  case  tbe  acts  of  the  depart- 
ment. Burlington  Voluntary  Relief  Depart- 
ment V.  White,  41  Neb.  547  (59  N.  W.  747; 
43  Am.  St  Rep.  701). 

727.  (1902.)  Where  It  Is  claimed  that 
the  application  is  a  part  of  tbe  contract  of 
insurance  In  a  fraternal  Insurance  company, 
such  fact  must  appear  from  tbe  language  of 
the  policy,  application,  constitution  or  by- 
laws of  the  company,  or  by  apt  averments 
in  the  pleadings  ot  the  party  thus  claiming 
that  it  is  Supreme  Lodge,  Bona  d  Daugh- 
ters  of  Protection,  v.  Undencood,  3  Unof. 
798  (92  N.  W.  1061). 

Authority  of  a^ent. 

728.  (1906.)  A  secretary  of  a  subordi- 
nate lodge  by  virtue  of  his  authority  to  re- 
ceive payment  from  members  of  their  dues 
and  assessments  has  no  authority  to  receive 
such  payments  from  non-members,  and  in 
case  he  does,  and  without  the  knowledge  oi- 
consent  of  the  association,  or  if  his  acts  in 
that  behalf  are  repudiated  by  it,  it  is  not 
thereby  estopped  to  deny  that  the  persons 
thus  making  payment  are  members.  Dria- 
coll  V.  Modem  Brotherhood  of  America,  77 
Neb.  282  (109  N.  W.  158). 

Ularepresentatlon  or  fraud. 

729.  (1903.)  The  references  to  the  orig- 
inal application  of  Insured  made  in  a  subse- 

-quent  health  certificate  are  not  equivalent 
to  a  reassertlon  of  the  statements  contained 
in  the  application  as  true  of  insured  at  the 
time  of  making  the  health  certificate.  Amer- 
ican Order  of  Protection  v.  Stanley,  6  Unof. 
132  (97  N.  W.  467). 

730.  (1903.)  In  an  action  upon  a  benefit 
certificate  issued  by  a  fraternal  beneficial 
association  Insuring  the  life  of  a  member, 
where  tbe  defense  is  fraud  and  false  wai> 
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rEntjr  In  procuring  the .  Insurance,  a  health 
oettiflwte,  prepared  by  Insurer  and  Bigned 
&r  ^  Inanred,  will  be  construed  most 
VtronctV  agftlnst  the  Insurer^  and  Till  not 
be  given  a  strained  or  technical  construe- 
ticti,  making  It  appear  untrue  under  the 
fftpiy  proved,  when  If  Judged  by  the  common 
Use  and  meaning  of  the  terms  employed  the 
certificate  Is  true,  unless  the  construction 
contended  for  was  known  and  understood 
tstgRred  at  the  time  of  making  the  certifl- 
iato.  American  Order  of  Protection  v.  Bttm- 
lep.  5  Unof.  132  (97  N.  W.  467). 

PeUTiery  and  acceptanoa  of  certlflcate. 

(1902.)  Manual  prasession  of  the 
t>«iaflt  certificate  In  case  It  is  in  force  and 
ts  a  binding  contract.  Is  not  necessary  In 
order  to  maintain  an  action  upon  it.  ^a- 
Uonal  Aid  A.8s'n  v.  Bratcher,  65  Neb.  378 
tSl      W.  379). 

^39;  (1902.)  Where  the  certiecate  Is  not 
ill  fOftse  and  Its  Issuance  and  delivery  is 
retand.  possession  of  it  obtained  In  an  ac- 
tion or  replevin  before  a  justice  of  the 
peape  does  not  satisfy  the  requirements  of 
issuance  and  delivery,  and  the  rights  of  the 
holder  remain  the  same  as  th^  were  before 
jifr  obtained  possession  of  It  In  that  manner. 
STiHiMlvI  Aid  Aas'n  v.  Bratcher,  65  Neb.  37S 
(SI  N.  W.  379). 

733,  (1903.)  On  the  facts  stated,  held, 
that  a  member  of  a  fraternal  society  had 
Psl^  compiled  with  the  rules  and  regula- 
ttbOA-  thereof  and  that  the  delivery  of  his 

Certiflfate  by  such  order.,  to  an  officer  of  the 
su1ior<Hiiate  lodge  of  which  he  was  a  mem- 
her,  was  a  delivery  to  him.  Tracy  v.  Su- 
preme Court  of  Bonor,  4  Unof.  189  (93  N. 

f ftfUtnt  of  dues. 

734,  (1896.)  Where  an  agent  is  author- 
izeil  ra  collect  and  retain  as  compensation 
ail  AdJuJesion  fees  and  advanced  premiums, 
hk  feat  extend  credit  therefor  without  re- 
Isaslsg  the  company  from  liability,  though 
th^a  application  and  policy  provide  that  the 
•  -oniirU't  shall  not  be  in  force  until  the  fees 
and  premiums  are  paid,  and  that  the  agent 
hfts  no  authority  to  waive  or  alter  any  of 
tha  terms  of  the  contract  Pythian  Life 
Aii-n  0.  Preston,  47  Neb.  374  (66  N.  W.  446). 

1?,^.  (1902.)  Where  an  application  for  a 
iir-iu'iit  pertlflcate  of  membership  in  a  mu- 
1'^neflt  association  declares  on  its  face 
iliot  p^ment  of  a  first  assessment  and  reg- 
iK^.p$t  is  a  condition  precedent  to  mem- 
biir^l^  pud  to  the  issuing  of  the  certificate, 


and  the  by-laws  contain  the  same  pi 
the  applicant  does  not  become  a 
and  the  certificate  is  not  in  force  ui 
payments  are  actually  made.  Natio 
A8a*n  V.  Bratcher,  65  Neb.  378  (91 
379). 

Initiation  into  lodge. 

736.  (1902.)  By-laws  of  mutual 
association  examined,  and  held  tha 
a  Joint  certificate  for  a  husband  and 
applied  for.  and  the  application  s 
and  the  husband  Is  Initiated  into  t 
lodge,  the  failure  of  the  wife  to  be  1 
will  not  prevent  a  recovery  on  the 
cate  fop  her  death.  National  Aid  . 
Bratcher.  65  Neb.  378  (91  N.  W.  37: 

737.  (1906.)  Where  it  appears  t 
constitution  of  a  benefit  society  wl 
sures  the  lives  of  its  members  tha 
tion  and  the  payment  of  one  advance 
ment  is  Indispensable  to  members! 
fact  that  the  person's  application  h 
accepted  and  his  Initiation  fee  paid  ' 
entitle  his  beneficiary  to  any  insur 
the  event  of  his  death  before  he  hi 
initiated  and  paid  the  one  advance 
ment  required.  Loyal  Myatic  Lei 
America  v.  Richardson,  76  Neb.  61 
N.  W.  795). 

738.  (1906.)  Where  the  eonstitu 
a  beneficial  association  requires  the 
tion  of  a  member  as  a  condition  pr 
to  the  delivery  to  him  of  a  benefit  cer 
the  unauthorized  delivery  of  such  cei 
to  him  by  a  subordinate  officer  bef* 
tiation  will  not  operate  as  a  waiver 
condition.  DriscoU  v.  Modem  Brotl 
of  America,  77  Neb.  282  (109  N.  W. 

C.  I>ues  and  Aasessmenta. 
Necessity  for  prepayment  of  first 

ment,  see  ante,  SS  734-738. 

Waiver  of  forfeiture  for  Jionpayme 
post,  S  8  759-776. 

Bequisites  and  validity. 

739.  (1902.)  An  assessment  for  t 
else  purpose  specified  In  the  by-law 
mutual  benefit  association  will  not  be ' 
as  invalid  solely  because  It  may  not 
to  be  abstractly  equitable.  Chappie  1 
ereign  Camp  of  W.  O.  W.,  64  Neb.  65 
W.  423). 

740.  (1902.)  Substantial  compl lam 
a  by-law  of  a  mutual  benefit  assoclatic 
powering  two  designated  officers  of  t 
clety  to  make  an  assessment  on  a  i 
day  In  each  calendar  month,  and  req 
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the  clerk  of  a  superior  branch  of  the  order 
to  Immediately  give  notice  of  the  making  of 
same  to  the  clerks  of  Inferior  associations, 
vfll  be  sofflclent  to  uphold  the  araeesment. 

Chappie  V.  Sovereign  Camp  of  W.  O.  W.,  64 
Neb.  55  (89  N.  W.  423). 

740(1.  (1901.)  An  assessment,  levied  In 
Massachusetts,  against  residents  of  this 
state  as  members  (tf  an  Insolvent  mutual  In- 
surance company  of  Massachusetts,  and  a 
Judgment  rendered  thereon  In  the  courts  of 
MssBacbusetts,  is  not  binding  on  such  mem- 
bers vhere  It  appears  that  the  court  of  that 
state  has  no  Jurisdiction  over  such  persons. 
Conmonicealth  Mutual  In*.  Co.  v.  Sayden, 
61  Neb.  454  (85  N.  W.  443). 

741.  (1906.)  Where  the  constitution  and 
lavs  of  a  fraternal  beneflclary  association 
provide  that  the  members  shall  pay  one  as- 
sessment each  month,  unless  certain  desig- 
nated officers  determine  its  payment  un- 
nenssary,  the  payment  of  such  assessment, 
vben  called,  cannot  be  resisted  on  the  ground 
that  It  was  not  lawfully  made.  Sovereign 
Camp  of  W.  O.  W.  v.  Ogden,  76  Neb.  643 
(107  N.  W.  860). 

Tt2.  (1906.)  ^he  monthly  assessments  re- 
quired from  the  members  of  a  ben^clal  so- 
ciety may  be  Increased,  when  It  is  found  that 
such  Increase  Is  necessary  to  meet  the  needs 
of  Its  business  honestly  administered.  Shep- 
perd  V.  Bankers  Union  of  the  World,  77  Neb. 
85  (108  N.  W.  188). 

Time  for  payment. 

743.  (1907.)  When  It  is  the  custom  of  a 
tMlIectlng  agent  or  ofHcer  of  a  fraternal 
beneSciary  association  to  receive  by  mail 
remittances  from  Its  members  at  a  certain 
post  office,  and  the  official  stationery  of  such 
agent  designated  that  post-offlce  as  his  ad- 
dress, a  remittance  of  an  assessment, 
addressed  to  such  agent,  reaching  the  desig- 
nated post  ofBce  on  the  day  it  became  due, 
is  a  payment  of  the  assessment,  where  there 
Is  no  provision  in  the  contract  of  Insurance 
to  the  contrary,  although  the  money  was  not 
delivered  until  later  to  the  agent,  who,  un- 
Imovn  to  the  Insured  or  his  beneficiary,  had 
changed  his  place  of  receiving  mall  from 
the  designated  post  office  to  a  rural  delivery 
route  Tancura  v.  Zapadni  Ceako  Bratrska 
Zednota,  78  Neb.  755  (111  N.  W.  845). 

D.  Forfeiture  or  Suspension. 
Collection  of  damages  for  injury  to  mem- 
ber of  railway  relief  department. 
744-   (1900.)    An  employee  of  a  railroad 
company  who  has  accepted  from  it  dam- 


ages for  injuries  sustained  cannot  recover 
benefits  for  such  Injury  from  the  relief  de- 
partment of  such  corporation  under  an 
agreement  of  membership  releasing  the  com- 
pany from  liability  in  case  of  such  accept- 
ance. Clinton  v.  Chicago.  B.  it  Q.  R.  Co., 
60  Neb.  692  (84  N.  W.  90). 

745.  (1902.)  Where  the  full  penalty  pre- 
scrit>ed  by  statute  has  been  recovered  from 
the  Chicago,  Burlington  dt  Qulncy  Railroad 
Company  for  the  unlawful  killing  of  one  of 
Its  employees  who  Is  a  member  of  the  Vol- 
untary Relief  Department  of  such  company, 
the  beneficiary  named  In  the  certificate  of 
such  employee  cannot  maintain  a  cause  of 
action  against  the  railroad  company  on  such 
certiacate.  Oyster  v.  Relief  Department  of 
Chicago.- B.  <*  0.  R.  Co.,  65  Neb.  789  (91  N. 
W.  699:  59  L.  R.  A.  291). 

746.  (1902.)  Terms  In  a  benefit  certifi- 
cate of  the  Burlington  Voluntary  Relief  De- 
partment of  the  Chicago,  Burlington  ft 
Quincy  Railroad  Company,  providing  that 
where  members  of  that  department  shall 
elect  to  accept  the  benefits  provided  by  the 
certificate,  they  must  waive  all  right  of-  ac- 
tion against  the  railroad  company  for  the 
injury  received,  examined,  and  held  valid. 
Oyater  v.  Relief  Department  of  Chicago,  B- 
4i  Q.  R.  Co.,  65  Neb.  789  (91  N.  W.  699;  59 
L.  R.  A.  291). 

747.  (1905.)  When  the  certificate  of  mem- 
bership in  a  railway  relief  department  ex- 
pressly provides  that  the  Indemnity  therein 
provided  shall  be  waived  or  forfeited  by  an 
action  for  damages  against  the  railway  com- 
pany itself,  the  terms  of  the  contract  and 
not  the  general  rules  of  law  relative  to  the 
election  of  remedies  will  determine  the  con- 
sequences of  such  election  Walters  v.  Chi- 
cago, B.  <£  Q.  R.  Co.,  74  Neb.  551  (104  N.  W. 
1066.  [See  Chicago,  B.  Q.  R.  Co.  v.  Healy. 
76  Neb.  786.] 

748.  (1906.)  The  provision  in  a  contract 
of  memberBfaip  in  the  relief  department 
that,  "If  any  suit  at  law  shall  be  brought 
against  said  company  for  damages  arising 
from  or  growing  out  of  the  death  of  the 
member,  the  benefit  otherwise  payable  shall 
thereby  be  forfeited,  is  against  public  pol- 
icy and  will  not  be  enforced.  Chicago.  B.  d 
Q.  R.  CO.  V.  Healy,  76  Neb.  786  (111  N.  W. 
598). 

Nonpayment  of  dnea  and  assessments. 

749.  (1895.)  The  failure  of  a  member  of 
a  mutual  accident  association  to  pay  an  as- 
sessment when  due  does  not  oust  blm  from 
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Membership,  but  suspends  his  idg^t  to  claim 
l&demnlty  for  an  Injury  received  daring  the 
lime  he  was  in  default.  National  Matonic 
Accident  A89'n  v.  Burr,  44  Neb.  256  (62  N. 
'W.  466). 

750.  (1903.)  A  member  of  a  beneficial 
BSBOclatlon  In  good  standing  deposited  with 
■  be  financier  of  his  local  lodge  a  sum  of 
money  sufficient  to  pay  his  assessments  and 
dues  for  several  months  in  advance.  The 
fituancier  accepted  the  money,  agreeing  so  to 
ipply  ^t.  The  member  then  left  the  town  of 
Skla  resldwce,  and  during  his  absence  the 
financier  returned  the  money  so  deposited, 
less  one  assessment,  to  the  beneficiary 
named  In  the  member's  certificate,  and  there- 
upon the  member  was  marked  suspended  for 
failure  to  pay  the  next  regular  assessment. 
%eld,  That  the  suspension  was  unauthorized 
Vnd  void,  ffrand  Lodge,  A.  O.  V.  W.,  v.  Scott, 
&  Unof,  851  (97  N.  W.  637). 

751  (1903.)  Evidence  showing  an  un- 
iiuthorlzeu  suspension  of  the  Insured  Id 
1893,  but  also  showing  that  under  a  change 
jDf  ccnstitution.  January  1.  1894,  by  which  |1 
became  payable  monthly  without  notice  on 
penalty  of  suspension  and  forfeiture  If 
such  payment  was  not  made,  and  that  eleven 
months  elapsed  under  this  constitution 
without  any  attempt  to  comply  with  it  on 
flissured's  part  before  his  death,  held,  that 
^la  rights  were  forfeited  and  there  could 
lie  no  lecorery  by  his  beneficiary.  Chrand 
Lodge,  A,  0.  U.  W.,  v.  Scott,  3  Unof.  845  (93 
N.  W.  190).  [Overruled  In  same  case.  3 
Unof.  851.1 

752.  (1903.)  A  forfeiture  cannot  be  pred- 
icated upon  an  omission  of  one  party  brought 
about  by  the  conduct  of  the  other  party;  so 
that  where  a  member  has  been  Illegally 
suspended  from  a  beneficial  association  and 
dues  tendered  by  him  are  refused,  the 
grounds  for  the  refusal  being  continuous  In 
Xheir  nature,  hla  failure  thereafter  to  tender 
dues  cannot  be  made  the  basis  of  a  forfeit- 
ure until  after  notice  of  a  readiness  to  re- 
ceive the  dues  has  been  brought  home  to 
the  suspended  member.  Grand  Lodge.  A.  0- 
U.  W..  V.  Scott.  3  Unof.  851  (97  N.  W.  637). 

753.  (1903.)  Where  the  financier  of  a 
lodge  has  accepted  on  deposit  a  sum  of 
money  from  a  member  to  cover  anticipated 
assessments,  agreeing  so  to  apply  it,  a  for- 
feiture cannot  be  predicated  upon  the  fall- 
Bre  of  the  member  personally  to  tender  the 
Amount  of  an  assessment  when  due,  if  the 
financier  has  money  in  his  hands  to  meet 


the  assessment;  and  It  Is  immateria 
the  duties  of  his  ofllce  did  not  requii 
to  receive  money  for  assessments 
they  were  payable,  if  In  doing  so  be  Ii 
contravened  any  positive  law  of  the  ■ 
zatlOQ.  Grand  Lodge,  A.  0.  U.  W.,  v. 
3  Unof.  861  (97  N.  W.  637). 

 Notloe  of  time  for  payment. 

754.  (1902.)  Although  a  by-law  o 
eficiary  life  Insurance  association  r 
the  clerk  of  the  local  body  of  the  oi 
notify  the  members  of  their-  liability 
sessments,  his  failure  so  to  do  will  n 
vent  a  forfeiture  for  nonpayment  if  s 
by-law  expressly  provides  that  such 
shall  have  that  effect.  Chappie  v.  £oi 
Camp  of  W.  O.  W.,  64  Neb.  55  (89 
423). 

755.  (1902.)  By-laws  of  a  mutua 
fit  association,  providing  for  the  payr 
assessments  made  during  the  montt 
certain  day,  and  for  suspension,  with 
ttce,  of  members  In  default,  are  self 
ing,  and  the  suspended  member 
entitled  to  notice.  Field  v.  National 
cil  of  K.  &  L.  of  8.,  64  Neb.  226  (89 
773). 

756.  (1907.)    A  by-law  of  a  frateri 
eflt  society,  which  provides  for  the 
slon  of  a  member  for  nonpayment  of  n 
dues  without  other  notice  than  tt 

parted  by  the  by-law,  is  reasonable 
nature  and  will  be  upheld.  Nelton  i 
em  Brotherhood  of  America,  78  Ni 
(110  N.  W.  1008). 

Proceedings  for  suspensloii. 

757.  (1890.)  A  motion  to  suspend 
ber  which  the  chairman  refuses  to  | 
the  ground  that  It  is  contrary  to  th( 
does  not  effect  a  suspension.  Grand 
A.  0.  V.  W.,  V.  Brand,  29  Neb.  644 
W.  95). 

Effect  of  illegal  snapauiion. 

768.  (1908.)  One  who  Is  Illegal 
pended  from  a  beneficial  assoclatioi 
treat  the  suspension  as  Illegal  and  vi 
membership  continuing.  If  he  does 
qulesce  in  and  consent  to  the  Illegal  : 
slon,  and  he  need  not  seek  reinstai 
Grand  Lodge,  A.  O.  D.  W.,  v.  Scott,  ', 
851  (97  N.  W.  637). 

Estoppel  OT  waiver  affecting  right 
feiture. 

759.  (1890.)  Where  the  excessive 
liquor  by  a  member  of  a  fraternal  i 
tlon  was  or  could  have  been  known 
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Other  memben  at  the  time  he  vaa  Intitlated 
aa  •  member  and  no  objection  was  made  at 
that  time  nor  at  any  time  during  his  lite, 
aod  the  certificate  of  membership  was  not 
forfeited,  sach  habit  cannot  be  urged  as  a 
defense  to  an  action  on  the  certificate. 
Qrmd  Lodge,  A.  O.  U.  W.,  v.  Brana^  29  Neb. 
614  (46  N.  W.  95). 

760.  (1901.)  A  secret  Intention  to  Insist 
upon  a  forfeiture  cannot  prevail  against 
deliberate  acts,  with  knowledge  of  the  for- 
feiture, which  In  law  amount  to  a  waiver 
thereof.  Jfodern  Woodmen  of  America  v. 
lane,  62  Neb.  89  (86  N.  W.  943). 

7(tl.  (1901.)  The  recognition  of  the  con- 
Uniied  validity  of  a  certificate  or  policy,  with 
knowledge  of  facts  entailing  a  forfeiture.  Is 
a  waiver  of  the  forfeiture  as  a  matter  of 
law,  and  it  is  not  necessary  that  there  be  a 
new  agreement  or  the  elements  of  an 
ntoppel.  Modern  Woodmen  of  America  v. 
Lane.  «2  Neb.  89  (86  N.  W.  943). 

762.  (1901.)  The  rules  of  a  mutual  bene- 
fit Insarance  society  provided  that  nonpay- 
ment of  dues  or  assessments  should  operate 
as  a  sDspenslon,  and  that  a  member  under 
Bnspeasion,  In  order  to  be  reinstated,  must 
make  proof  of  continued  good  health.  They 
also  provided  that  only  members  In  good 
standing  might  change  beneficiaries  by  sur- 
rendering the  certificate  and  obtaining  a 
new  one.  Beld,  That  cancelation  of  a  prior 
oertiflcate,  acceptance  and  retention  of  a  tee 
(or  Issuing  a  new  one  with  change  of  bene- 
fldary.  and  Issuance  of  a  new  one  accord- 
intfy,  amounted  to  a  waiver  of  such  re- 
quirements, though  the  certificate  holder 
was  not  in  good  health  at  the  time.  Jfodern 
Woodmen  of  America  v.  Lane,  62  Neb.  89 
(8«N.  W.  943). 

763.  (1901.)  Where  a  representative  of 
a  mutual  benefit  insurance  company,  within 
the  scope  of  his  authority,  accepts  a  sur- 
render of  a  benefit  certificate  and  a  fee  for 
the  Issuance  of  a  new  one,  with  knowledge 
that  the  bolder  of  the  certificate  Is  In  ar- 
rears for  dues  or  assessments,  the  effect  of 
his  so  doing  is  not  avoided  by  evidence  that 
he  acted  in  Ignorance  of  the  legal  conse- 
quences. Modem  Woodmen  of  America  v. 
Une,  62  Neb.  89  (86  N.  W.  943). 

764.  (1902.)  The  expression  to  a  bene- 
ficiary by  a  member  of  the  finance  commit- 
tee of  the  grand  lodge,  when  shown,  after 
assured'B  death,  the  receipt  sent  assured 
(or  his  last  payment,  that  It  fixed  defend- 
aat's  liability,  was  not  a  waiver  of  for- 
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felture  for  tetlure  to  comply  with  certain 
eondltiona  of  the  orden.  A4am»  v.  Grand 
Lodge,  A.  O,  U.  W.,  66  Neb.  389  (92  N.  W. 
588). 

765.  (1902.)  After  liability  has  been 
denied  by  the  grand  lodge,  and  payment 
made  for  the  purpose  of  reinstatement  ten- 
dered back,  the  fact  that  a  member  of  the 
grand  lodge  finance  committee  invited  plaln- 
tlCt's  attorney  to  lay  his  case  before  the 
whole  committee  was  not  a  binding  admis- 
sion of  liability,  though  It  Involved  some 
expense  to  plaintiff  to  do  so.  Adame  v. 
Grand  Lodge,  A.  O.  U.  W.,  66  Neb.  389  (  92 
N.  "W.  588). 

—  Subsequent  collection  and  retention 
of  dues  and  assesaments. 

766.  (1895.)  A  mutual  Insurance  asso- 
ciation does  not  necessarily  waive  the  de- 
fault of  payment  of  an  assessment  by 
retaining  the  same  after  due.  National 
Masonic  Accident  Aa$^n  V.  Burr,  44  Neb. 
256  (62  N.  W.  466). 

767.  (1902.)  If  a  mutual  benefit  associa- 
tion continues  to  collect  dues  and  mortuary 
assessments  from  a  member  who  has  for 
felted  his  beneficiary  certificate,  after  knowl- 
edge of  such  forfeiture  by  Its  officers  or 
agents  intrusted  with  the  duty  of  making 
such  assessments,  it  shall  be  held  to  have 
waived  such  forfeiture,  without  regard  to 
any  restrictions  or  limitations  Incorporated 
In  Its  certificates  of  membership  or  by-laws 
with  respect  to  the  power  or  authority  of 
such  persons  to  make  such  vnivers.  ifod- 
em  Woodmen  of  America  v.  Cohnan,  64  Neb. 
162  (89  N.  W.  641). 

768.  (1905.)  Where  after  suspension  of 
a  member  of  a  local  lodge  by  the  grand 
lodge,  tor  arrearages  In  dues,  an  officer  of 
the  grand  lodge  accepts  payment  of  all  the 

past  due  assessments,  the  suspension  Is 
waived.  Soehner  v.  Grand  Lodge  Order  of 
Sons  of  Herman,  74  Neb.  399  (104  N.  W. 
871). 

769.  (1906.)  If  a  fraternal  insurance  as- 
sociation continues  to  collect  dues  and 
mortuary  assessments  from  a  member  who 
has  forfeited  his  beneficiary  certificate,  after 
knowledge  of  such  forfeiture  by  Its  officers 
or  agents  intrusted  with  the  duty  of  making 
assessments.  It  shall  be  held  to  have  waived 
autb  forfeiture,  without  regard  to  any 
restrictions  or  limitations  Incorporated  in  Us 
certificates  of  membership  or  by-laws  with 
respect  to  the  power  or  authority  of  such 
persons  to  make  such  walvera    Pringie  v. 
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i'oiem  Woodmen  of  America,  76  Neb.  384 
(107  N.  W.  756). 

770.  (1906.)  The  collection  of  dues  and 
aijsessments  from  a  member  of  the  order, 
convicted  of  a  felony,  by  the  clerk  ot  such 
subordinate  lodge,  with  full  knowledge  of 
Jiat  tect,  which  are  forwarded  to  and  re- 
gained by  the  supreme  lodge  until  after  the 
Ifeath  of  the  member,  amounts  to  a  waiver 
of  a  forfeiture  of  his  benefit  certificate  on 
tiie  ground  of  such  conviction.  Pringle  v. 
Modern  Woodmen  of  America,  76  Neb.  3SS 
( 113  N.  W.  231). 

—^—•Admittance  to  meetings. 

771.  (1902.)  When  the  by-laws  of  a  mu- 
tbal  benefit  association  expressly  declare 
iliat  the  fact  ot  delinquency  in  payment  of 
aa  assessment  shall  work  a  forfeiture  of 
membership,  and  that  thereafter  the  delln- 
<[uent  shall  not  be  "entitled  to  receive  the 
password,  or  to  participate  In  any  of  the 
ItoBlness  or  social  proceedings  of  bis  camp, 
lije  may  be  admitted  to  a  meeting  to  pay 
ftls  arrearages,  but  must  retire  if  he  doee 
not  pay  same,"  such  forfeiture  is  not 
waived  by  the  mere  fact  that  the  member 
"was  present  at  all  the  meetings  and  par- 
ttclpated  in  all  the  social  proceedings  of 
Ai6  camp,  up  and  to  the  time  of  his  death," 
which  occurred  soon  after  he  had  become 
delinquent  Ohapple  v.  Sovereign  Camp  of 
W.  O.  W..  64  Neb.  66  (89  N.  W.  423). 

>*— Authority  of  officers. 

772.  (1902.)  Notwithstanding  cunningly 
devised  by-laws  and  stipulations  of  bene- 
ficiary associations,  the  clerks  of  local 
camps  are,  in  the  matter  of  collecting  and 
temitting  assessments  and  the  waiver  of  for- 
feitures, the  agents  of  the  societies,  and  not 
of  their  respective  camps  or  of  their  mem- 
bers. Modern  Woodmen  of  America  v.  Col- 
man,  64  Neb.  162  (89  N.  W.  641). 

773.  (1902.)  The  financial  secretary  of  a 
local  council  In  a  mutual  benefit  association 
has  no  implied  authority  to  waive  any  of  the 
provisions  of  the  by-laws  governing  the  pay- 
ment of  assessments.  Field  v.  national 
^^ouncil  of  K.  d  L.  of  8.,  64  Neb.  226  (89 
n.  W.  773). 

774.  (1902.)  Officers  of  the  subordinate 
lodges  of  benevolent  societies  have  no  au- 
:^Di1ty  to  waive  any  provisions  of  the  rules 
^  the  order  which  form  part  of  the  contract 
vf  membership.  Roj/al  Highlanders  v.  Sco- 
vill,  66  Neb.  213  (92  N.  W.  206;  4  L.  R.  A. 
In.  8.]  421). 


775.  (1902.)  V.liere  no  authorl 
the  payment  of  death  benefits  in 
ordinate  lodge  or  its  officers  Is  sboi 
dealings  with  the  beneficiaries  aftei 
Bured's  death  can  establish  no  llal 
the  part  of  the  grand  lodge.  Ai 
Grand  Lodge,  A.  O.  V.  W.,  66  Neb. 
N.  W.  688). 

776.  (1905.)  Where  by  the  con 
and  by-laws  of  a  fraternal  benefit  si 
is  made  the  duty  of  the  members 
society  to  pay  their  assessments  a 
to  the  secretary  of  the  local  lodge  I 
they  belong,  such  secretary  in  i 
such  dues  and  assessments  acta  as  t! 
of  the  grand  lodge  of  the  order  wblc 
the  certificate.  Soehner  v.  (Trend 
Order  of  Sons  of  Herman,  74  Neb.  ; 
N.  W.  871). 

Beinstetement. 

777.  (1902.)  The  constitution  o 
tual  benefit  asBoclatlon  provided 
suspension  of  a  member,  and  for  ] 
statement,  If  in  good  health,  on  paj 
arrearages,  and  that  If  the  delinque 
ber  did  not  appear  In  person,  he  sho 
a  written  statement,  on  an  official 
the  effect  that  he  Is  in  good  health, 
rights  of  reinstatement  if  such  si 
should  be  untrue.  Hrld,  That  whei 
pended  member  signed  the  requin 
ment  and  deposited  it  In  a  let 
enclosed  In  an  envelope  stamped 
dressed  to  the  clerk  of  the  camp, 
flclently  complied  with  the  requi 
although  the  certificate  did  not  n 
clerk  until  the  death  of  the  suspend 
ber.  Sovereign  Camp  of  Woodmei 
World  V.  Orandon,  64  Neb.  39  (81 
448). 

778.  (1902.)  When  one  of  the  n 
fraternal  association,  which  forms  i 
the  contract  ot  membership,  Is  th 

suspension  for  nonpayment  of  dues 
ber  could  only  be  reinstated  while 
health,  the  receipt  of  her  dues  for  r 
ment  by  the  subordinate  lodge's  e 
while  she  was  in  a  dying  condition 
waiver  of  such  requirement  of  goot 
Royal  ffighUmders  v.  Scovill.  66  1 
(92  N.  W.  206;  4  L  R.  A.  [n.  a.]  i 

779.  (1902.)  Mere  receipt  of  m 
the  financial  officer  of  a  subordinate 
a  benevolent  association  is  not  of 
waiver  of  other  conditions  for  the  r 

ment  of  a  suspended  member,  e; 
when  the  receipt  is  accompanied  b 
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press  reqairement  of  the  other  conditions. 
AdGm$  V.  Orand  Lodge,  A.  O.  U.  W.,  66  Neb. 
389  (92  N.  W.  588). 

E.  Beneficiaries  and  Benefits. 
Designation  of  benefidaiy. 

m  (1897.)  A  mutual  benefit  aasocla- 
tion  whose  declared  object  Is  "to  give  moral 
and  material  aid  to  its  members  by  assist- 
ing them  in  business,"  etc.,  and  "to  establish 
a  benefit  fund,  from  which  not  exceeding 
S3.000  shall  be  paid  at  tbe  death  of  a  mem- 
ber to  whomsoever  he  shall  designate,  or 
if  a  legatee  be  not  mentioned,  then  to  tbe 
heirs  at  law  of  the  deceased,"  In  the  year 
18S1  Issued  a  certificate  of  membership  to 
one  8.,  In  the  ordinary  form,  with  the  ex- 
ception of  the  beneficiary  clause,  tIz.,  "It 
Is  my  will  that  the  benefit  fund  named  in 

this  certificate  be  paid  to  legal  heirs, 

subject  to  revocation  or  assignment  at  pleas- 
ure on  presentation  of  this  certificate  to 
the  supreme  secretary,"  etc.  Tbe  insured, 
about  ten  years  previous  to  his  death,  which 
occurred  in  the  year  1892,  indorsed  said  cer- 
tificate as  (bllows:  "Two  thousand  dollars  of 
this  policy  to  be  paid  to  niy  father  and 
mother  if  living  at  the  time  of  nay  death. 
(Signed)  W.  B.  S."  In  a  proceeding  by  the 
widow  and  daughter  of  the  insured  against 
bis  father  and  mother  to  determine  the 
rights  of  lAe  parties  with  respect  to  the 
fund  realized  upon  said  certificate,  held,  the 
act  of  the  Insured  in  directing  payment  to 
his  father  and  mother  was  an  original  desig- 
nation, and  not  a  change  of  beneficiaries 
within  the  meaning  of  the  certificate  and 
laws  of  tbe  association.  Shryock  v.  ShryocJc, 
60  Neb.  886  (70  N.  W.  615). 

Failure  of  beneficiaries. 

781.  (1894.  No  beneficiary  having  been 
designated  by  a  member  of  a  voluntary  re- 
lief department  of  a  railway  company,  the 
rules  of  the  department  construed  and  held 
to  constitute  his  widow  his  beneficiary. 
Burlington  Voluntary  Relief  Department  v. 
mile,  41  Neb.  B47  (59  N.  W.  747;  43  Am. 
St.  Rep.  701). 

TS2.  (1903.)  Where  a  certificate  In  a  fra- 
ternal insurance  association  provides  that 
payment  thereof  shall  be  made  only  to  tbe 
family,  widow,  heirs,  blood  relatives,  affi- 
anced wife  or  persons  dependent  upon  the 
member,  and  the  by-laws  of  the  association, 
as  well  as  tbe  statutes  of  the  state  under 
which  it  is  organized,  contain  the  same 
provisions,  tbe  death  of  such  member,  witb- 
oot  the  existence  of  any  one  who  is  entitled 


to  be  made  a  beneflclaiy  under  his  certifi- 
cate, creates  no  Interest  In  his  estate  to  the 
fund  mentioned  therein,  and  his  adminis- 
trator cannot  recover  against  the  associa- 
tion on  such  certificate.  Warner  v.  Modern 
Woodmen  of  America,  67  Neb.  233  (93  N. 
W.  397;  108  Am.  St.  Rep.  634;  61  L.  R.  A. 
€03). 

783.  (1903.)  Where  the  certificate  is 
payable  to  tbe  legal  heirs  of  the  member, 
and  he  dies,  leaving  no  heirs,  without  desig- 
nating any  other  beneficiary,  and  It  appears 
that  there  is  no  one  In  existence  who  could 
legally  become  such  beneficiary,  no  equita- 
ble rights  accrue  to  either  the  creditors  or 
the  estate  of  the  deceased  member,  and  the 
fund  contemplated  by  the  certificate  will 
revert  to  the  society.  Warner  v.  Modem 
Woodmen  of  America.  67  Neb.  233  (93  N. 
W.  397;  108  Am.  St.  Rep.  634;  61  L.  R.  A. 
603). 

Change  of  beneficiaries. 

784.  (1899.)  A  member  holding  a  cer- 
tificate In  a  fraternal  beneficiary  society 
may  at  his  option  change  the  beneficiary 
therein  so  long  as  be  complies  with  the 
laws  of  such  society  and  keeps  within  Its 
llmitatlcns,  and  those  of  tbe  statute  under 
which  It  Is  organized.  Fiaher  v.  Donovan, 
57  Neh.  361  (77  N.  W.  778;  44  L.  R.  A.  383). 

785.  (1903.)  A  change  of  beneficiaries 
made  by  a  member  of  a  mutual  benefit  In- 
surance association,  which  does  not  reach 
tbe  head  office  until  after  the  death  of  the 
memLer  and  then  Is  refused  because  not  In 
accordance  with  the  by-laws  as  to  a  part  of 
the  fund,  has  no  effect  as  to  the  part  of  the 
fund  in  reference  to  which  it  is  in  proper 
form,  the  association  having  a  by-law  which 
declares,  the  old  certificate  to  be  In  effect 
until  the,  new  one  Is  delivered.  Counaman 
V.  Modern  Woodmen  of  America,  69  Neb. 
710  (96  N.  W.  672). 

786.  (1903.)  In  this  state,  by  express 
statute,  members  of  mutual  benefit  associa- 
tions have  the  right,  at  any  time,  with  the 
consent  of  the  association,  to  substitute  one 
beneficiary  for  another.  Woodmen  Accident 
Ass'n  V.  Hamilton.  70  Neb.  30  (97  N.  W. 
1017). 

787.  (1907.)  Where  tbe  members  of  a 
fraternal  beneficiary  association  have  the 
right  to  designate  and  change  the  henefl- 
ciary,  the  beneficiary  is  not  a  party  to  the 

contract  and  acquires  no  vested  right 
therein  during  the  life  of  the  assured. 
Ogden  v.  Sovereign  Camp,  Woodmen  of  the 
world,  78  Neb.  804  (111  N.  W.  797). 
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B^hts  of  beneficiary. 

788.  (1899.)    A  certificate  In  a  fraternal 

beneficiary  society  is  a  mere  expectancy, 
and  the  beneficiary  has  no  vested  right 
thtrein.  Fisher  v.  Donovan,  57  Neb.  361 
(77  N.  W.  778;  44  L.  R.  A.  388). 

789.  (1899.)  Upon  the  death  of  a  mem- 
ber holding  a  certificate  in  a  fraternal  bene- 
Bclary  society  the  money  arising  from  such 
certificate  Tests  absolutely  In  the  beneficiary 
properly  designated  by  the  memlwr.  Fiaher 
V.  Donovan,  57  Neb.  361  (77  N.  W.  778;  44 
L.  R.  A.  383). 

790.  (1902.)  In  order  to  obtain  sick 
benefits  as  provided  in  the  by-laws,  a  mem- 
ber must  bring  himself  within  their  terms. 
Field  V.  National  Council  of  K.  A  L.  of  8., 
64  Neb.  226  (89  N.  W.  773). 

791.  (1903.)  A  certificate  Issued  by  a 
mutual  benefit  association  providing  for  the 
payment  of  indemnity  in  case  of  accidental 
death,  gives  to  the  beneficiary  named 
therein  a  vested  Interest,  not  when  the  ac- 
cident happens,  but  when  death  occurs  in 
consequence  of  the  accident.  Woodmen  Ac- 
cident Ass'n  V.  Hamilton,  70  Neb.  30  (97 
N.  W.  1017). 

Aights  of  creditors. 

792.  (1899.)  A  member  of  a  fraternal 
beneficiary  society  has  no  such  Interest  or 
property  In  the  proceeds  of  a  certificate 
therein  that  he  can  impress  such  proceeds 
with  a  trust  in  favor  of  his  creditors.  Fiaher 
V.  Donovan,  57  Neb.  361  (77  N.  W.  778;  44 
L.  R.  A.  383). 

793.  (1899.)  Creditors  have  no  rlg^t  to, 
trr  interest  in,  a  certificate  In  a  fraternal 

beneficiary  society,  either  before  or  after 
the  death  of  the  member,  and  they  cannot 
participate  in  the  fund  derived  therefrom. 
FWier  V.  Donovan,  57  Neb.  361  (77  N.  W. 
778;  44  U  R.  A.  383). 

794.  (1903.)  A  member  of  a  fraternal 
beneficial  society  has  no  such  interest  or 
property  !n  the  proceeds  of  a  certificate 
therein,  as  will  Impress  such  proceeds  with 
a  tmst  in  favor  of  his  estate  or  bis  creditors. 
Warner  v.  Modem  Woodmen  of  America,  67- 
!keb.  233  (93  N.  W.  397;  108  Am.  St.  Rep. 
(i34;  61  L.  R.  A.  603). 

795.  (1904.)  Under  the  provision  of  sec- 
llon  97,  chapter  43,  Compiled  Statutes,  the 
.proceeds  of  a  certificate  of  a  fraternal 
leneflt  association  are  not,  before  payment 
to  the  person  entitled  thereto,  liable  for 
uy  debt  of  a  certificate  holder,  or  of  any 


beneficiary  named  in  such  certlflcat 
man  v.  McQrew,  71  Neb.  801  (99  N.  ^ 

Effect  of  suicide  of  member. 

796.  (1902.)  A  certificate  of  i 
ship,  in  favor  o(  a  person  therein  ni 
beneficiary,  in  a  fraternal  insuran 
pany  organized  for  the  l)eneflt  of  i 
bers  and  beneficiaries,  is  not  avoidei 
suicide  of  the  assured.  In  the  absei 
provision  in  the  contract  of  Insui 
that  effect  Supreme  Lodge,.8ons  d 
ters  of  Protection,  v.  Underwood,  3  \ 
(92  N.  W.  1051). 

797.  -  (1905.)  A  subsequent  by-lav 
enacted,  providing  for  the  forfeitu 
fraternal  benefit  certificate  when  tl 
of  the  member  Is  occasioned  by 
whether  sane  or  insane,  Is  a  reason 
law  and  will  be  upheld.  Lange  i 
Highlanders,  75  Neb.  188  (106  N. 
10  L.  R.  A.  [n.  S.1  666). 

Amount  of  benefits. 

798.  (1898.)  Id  a  suit  for  |3,O0 
anee  on  the  certificate  of  a  fratema 
association  to  a  member,  defendant 
urge  that  the  certificate  limits  the 
payable  to  the  proceeds  of  an  ass 
of  |2  on  each  member,  and  that  t 
therefore,  a  question  whether  thereb 
could  be  realized,  there  being  a  stal 
bidding  such  association  from  IsbuId 
Mficate  of  over  91,000  If  It  has  not 
bershtp  of  2,000.  Modern  Woodma 
dent  Ass'n  v.  Shryock,  54  Neb.  250 
W.  607;  89  L.  R.  A.  826). 

799.  (1903.)  The  contract  was  fi 
ment  for  each  day  of  disability  by 
of  accident,"  and  the  regulations 
that  "the  word  'disability'  shall  be 
mean  physical  inability  to  work."  ' 
cislon  of  the  medical  examiner  that  | 
who  had  suffered  amputation  of  a 
reason  of  his  Injury,  was  "able  to 
will  not  be  construed  to  mean  that  ; 
was  recovered  from  his  disability,  wl 
shown  by  the  evidence  that  the  ei 
at  the  same  time  declared  plalntll 
to  do  tight  work  at  present — but  he 
disabled."  Chicago,  B.  A  Q.  R,  Co.  v 
70  Neb.  559  (97  N.  W.  831). 

800.  (1903.)    The  decision  of  the 
examiner  that  plaintiff  Is  "not  ent 
any  further  disability  benefits"  is 
conclnslon,  and  Is  not  binding  upon  i 

ties.  Chicago.  B.  d-  Q.  R.  Co.  V.  O 
Neb.  559  (97  N.  W.  831). 
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SOI.  (1906.)  Where  the  constitution  and 
If^-kirs  of  a  Cirateraal  insurance  company 
tre  amended  to  provide  for  an  Increase  m 
the  HBsessmenta  of  new  members,  and  a 
deduction  of  the  difference  upon  the  death 
of  old  members  from  the  benefits  to  be  paid 
in  settlement  with  heueficiarfea  of  such 
iiieiBber>  deductions  may  he  made  only  for 
the  time  between  the  change  or  amendment 
aad  the  death  of  the  member,  and  not  for 
the  full  term  of  hla  expectancy.  Bhepperd 
r.  Bankers  Union  of  the  World,  77  Neh.  85 
U08  N.  W.  188).' 

V.  Aetlona  for  Benefits. 

Sight  of  action. 

802.  (1894.)  A  rule  of  a  relief  department 
of  a  railway  company,  that  all  ojntroTersles 
Id  connection  wlUi  the  department  should 
be  submitted  to  the  auperlntendent.  whose 
decielon  should  be  final,  subject  to  appeal, 
does  not  prevent  the  malotaiDing  o'  an  ac- 
tion the  beneficiary  of  one  whose  mem- 
bership Is  denied,  since  in  disclaiming  his 
membership  before  his  death  the  auperin- 
teadeut  was  not  acting  judicially  after  a 
bearing  of  a  controTeray  upon  the  suhject, 
but  was  acting  In  an  admlnlBtratlre  capacity 
on  behalf  of  the  department  alone.  Bur- 
lington Voluntary  Relief  Department  v. 
White,  41  Neb.  647  (  69  N.  W.  747;  43  Am. 
St  Rep.  701). 

m.  (1894.)  A  rule  of  a  relief  depart- 
ment of  a  railway  company,  that  all  cootro- 
Tersies  In  connection  with  the  department 
should  be  submitted  to  the  superintendent, 
whose  decision  should  he  final,  subject  to 
appeal,  does  not  prevent  the  maintaining 
of  an  action  by  the  beneficiary  of  one  whose 
membership  Is  denied,  since  this  was  not  a 
controversy  with  the  department  as  to  trana- 
acUons  between  it  and  a  member,  but  was 
an  action  by  the  widow  after  membership 
had  ceased  to  enforce  a  llahiUty  accrulns  to 
her.  Burlinsfton  yoluntary  Relief  Depart- 
ment V.  White,  41  Neb.  B47  (59  N.  W.  747; 
43  Am.  St  Rep.  701). 

Bole  limiting  remedy  to  tribunal  of  ao- 

dety. 

S04.  (1907.)  A  rule  of  a  fraternal  bene- 
fit association,  which  requires  an  appeal 
from  the  action  of  its  officers  vested  with 
aathorlty  to  allow  or  reject  death  claims 
to  the  supreme  body,  whose  action  theretm 
U  declared  to  he  final,  Is  unreasonable,  and 
is  void  as  against  pohlle  policy.  MarkJum 
V.  Supreme  Court,  1.  O.  O.  F.,  78  Neb.  295 
(110  N.  W.  638). 


Jurisdiction. 

805.  (1902.)  Where  a  fraternal  bene- 
ficiary association,  having  a  grand  lodge  and 
the  principal  place  of  business  In  this  state 
and  doing  insurance  business  therein.  Is  not 
privileged  from  being  sued  In  the  county 
where  the  action  is  brought,  ttie  filing  of  an 
answer  therein  containing  an  objection  to 
jurisdiction  and  a  plea  to  the  merits  Is  a 
waiver  of  the  Jurisdictional  question.  Grand 
Lodge,  A.  O.  U.  W^  v.  Barte;  64  Neb.  800 
(90  N.  W.  901). 

Pivcen. 

806.  (1902.)  A  fraternal  beneficiary  as- 
sociation, having  a  grand  lodge  and  principal 
place  of  business  in  this  state,  and  which 
is  doing  an  Insurance  business  therein,  is 
a  domestic  corporation  or  association,  under 
the  provisions  of  section  91,  chapter  43,  of 
the  Complied  Statutes;  and  service  of  sum- 
mons should  be  made  upon  it  according  to 
the  provisions  of  chapter  2  of  the  code,  pro- 
viding for  service  of  summons  on  corpora- 
tions and  insurance  companies.  Grand 
Lodge,  A.  0.  V.  W^  v.  Barta,  64  Neb.  800 
(90  N.  W.  901). 

• 

Answer. 

807.  (1903.)  An  allegation  of  settlement 
of  all  claims  which  a  certificate  holder  in 
an  accident  association  "had  or  might  have" 
against  the  assticfation,  which  makes  no 
express  reference  to  the  beneficiary,  nor  to 
future  accruing  claims,  will  be  held,  on  de- 
murrer by  the  beneficiary  who  is  suing  for 
indemnity  for  the  subsequent  death  from 
the  same  accident  of  the  certificate  holder, 
to  refer  only  to  the  then  accrued  claims  for 
disability,  and  not  to  the  subsequent  death 
of  the  insured,  and  to  state  no  defense  to  the 
death  claim  beyond  the  amount  of  the  pay- 
ment alleged.  Woodman  Accident  Ase'n  v. 
Hamilton,  70  Neb.  24  (96  N.  W.  989). 

808.  (1904.)  An  answer  In  an  action  on 
a  beneficiary  certificate,  which  sets  forth 
the  delinquency  of  the  member  in  the  pay- 
ment of  his  assessments,  the  constitution 
and  lawB  of  the  assodatlon  which  expressly 
declare  a  suspension  of  membership  and  a 
forfeiture  of  the  beneficiary  certificate  there- 
for, together  with  the  proceedings  of  the 
association  constituting  a  valid  call  for  the 
delinquent  assessment,  states  a  valid  de- 
fense to  such  action.  Sovereign  Camp,  W. 
0.  W^  v..  Ogden,  76  Neb.  648  (107  N.  W. 
860). 
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pTMumptioiu  and  burdan  of  proof. 

809.  (1897.)  Where  it  is  necessary  to 
present  a  benefit  certificate  to  the  supreme 
secretary  as  a  condition  precedent  to  the 
right  of  the  assured  to  designate  his  parents 
as  beneficiaries,  such  presentation  may  be 
presumed  from  the  designation  actually 
made,  accompanied  by  an  intention  to  pro- 
vide for  the  beneficiaries  named  and  the 
subsequent  payment  by  the  assured  during 
his  lifetime  of  assessments  tor  their  bene- 
fit. Shryock  v.  Snryoch,  60  Neb.  886  (70  N. 
W.  515). 

810.  (1908.)  In  an  action  to  recover 
upon  a  benefit  certificate  Issued  by  a  fra- 
ternal Insurance  association,  whose  consti- 
tution contains  a  clause  making  the  certifi- 
cate incontestable  after  two  years,  except 
for  violation  of  the  oonstttution  or  laws  of 
the  order,  and  wherein  the  death  of  the 
assured  member  did  not  occur  within  two 
years  of  the  Issuance  of  the  certificate.  In 
order  to  sustain  a  defense  on  the  ground 
that  the  assured  committed  suicide  It  Is 
necessary  to  allege  and  prove  that  death  by 
suicide  is  a  violation  of  the  constitution  or 
laws  of  the  order  In  force  at  the  date  of  the 
assured  member's  death.  Sebesta  v.  Sujtreme 
Court  of  Honor.  80  Neb.  760  (115  N.  W. 
300). 

Admissibility  of  evidence. 

811.  (1907.)  In  an  action  against  a  fra- 
ternal beneficiary  association  for  the  amoont 
of  a  beneficiary  certificate,  where  the  issue 
is  as  to  the  good  standing  of  the  assured 
at  the  time  of  his  death,  the  statements 
of  the  deceased  tending  to  show  his  under- 
standing of  his  standing  In  the  order  are 
admissible  In  fovor  of  the  association.  Og- 
den  v.  Sovereign  Gamp,  Woodmen  of  the 
world.  78  Neb.  804  (111  N.  W.  797). 

Weight  and  snffleieney  of  evidence. 

812.  (1902.)  In  an  action  on  a  certificate 
in  a  mutual  benefit  association  defended  on 
the  ground  that  the  first  assessment  had  not 
been  paid,  evidence  examined,  and  Jield  that 
in  this  case  there  was  no  waiver  of  the  time 
of  payment.  National  Aid  A<9*n  v.  Bratcher, 
65  Neb.  378  (91  N.  W.  379). 

813.  (1902.)  In  an  action  on  a  certificate 
in  a  mutual  benefit  association,  defended  on 
the  ground  that  the  first  assessment  had 
not  been  paid,  evidence  examined,  and  held 
not  sufficient  to  create  an  estoppel  on  the 
part  of  the  association  to  defend  i^ainst  an 


action  on  the  certificate.  Ifatiowa  Aid 
V.  Bratcher,  66  Neb.  878  (91  N.  W.  3' 

814.  (1903.)  While  a  member  of  a 
flcial  association  who  is  illegally  susp 

may  acquiesce  in  and  consent  to  th* 
pension,  so  as  to  forfeit  his  rights  un 
benefit  certificate,  the  evidence  In  thif 
is  examined  and  held  not  to  warrant  ; 
ference  that  the  sospended  member 
esced  in  or  consented  to  the  Illegal  si 
slon.  Grand  Lodge,  A.  O.  U.  W.,  v.  8t 
Unof.  861  (97  N.  W.  637). 

Questlona  for  jury. 

815.  (1895.)  Whether  a  letter  conU 
payment  of  an  assessment  of  a  mutaal 
fit  Insurance  association  reached  the 
In  due  course  of  the  mall  before  an  1 
Is  for  the  Jury  to  determine.  Nationo 
sonic  Accident  Aat'n  v.  Burr,  44  Nel 
(62  N.  W.  466). 

816.  (1905.)    It  is  for  the  Jury  to 
mine  whether  a  total  loss  of  three  £ 
and  an  Injury  to  the  remaining  finge 
thumb,  which  materially  Interferes 
their  use,  and  a  catting  away  of  a  pi 
the  palm  of  the  hand  constitute  a  tots 
of  the  hand  within  the  meaning  of  a  1 
of  a  mutual  benefit  association,  whlcl 
vides  Indemnity  for  any  member  in 
standing  sutferiug,  "by  means  of  pb 
separation,  the  loss  of  a  band  at  or 
the  wrist  joint"   Beber  v.  Brotherhc 
Railroad  Trainmen,  76  Neb.  183  (106 
168). 

INTENDMENT. 

Aiding  indictment  or  Information  b 
Indictment  and  Information,  H  56-58 

INTENT. 
Sufficiency  of  proof  of  Intent  in  bui 

see  Burglary,  8  35. 

Sufficiency  of  charge  of  Intent  of  bui 
see  Burglary,  IS  16, 17. 

Affecting  validity  of  contract,  see 
tracts,  II  82,  101,  102. 

Construction  of  contract  as  Intend 
parties,  see  Contract*,  SI  183-190. 

As  affecting  residence,  see  Domicile 

Element  of  estoppel,  see  Estoppel, 
28. 

Element  of  crime  of  forgery,  see  F€ 
II  3.  6. 

As  element  of  fraud,  see  Fraud,  It 
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Of  debtor  to  defraud  creditors  presumed 
from  preference,  see  Fraudulent  Convey- 
ances, ii  124-128. 

Of  grantee  to  defraud  creditors,  see  Fraud- 
ulent Convejfances,  IS  237-243. 

Element  of  assaalt  with  Intent  to  kill,  see 
Homicide,  IS  31,  3S. 


Necessity  of  charging  Intent  In  ctaarging 
crime,  see  Indictment  and  Information, 
II  44,  45. 

AM  element  of  larceny,  see  Larceny,  ||  11- 
15. 

Element  of  crime  of  r^,  see  II 15-17. 
Element  of  usury,  see  V9ury,  ||  2-6. 


INTEREST. 

ANALYSIS. 
I.  BIGHTS  AND  LIABILITIES  IN  GENESAL. 

Nature  and  grounds  in  general,  ||  1,  8. 
Compenaatiott  for  use  ot  money,  1 3. 

Money  paid  for  use  of  amotber,  ||  4,  6. 
Default  In  payment  in  general,  ||  6-8. 
Money  wrongfully  wlthlield,  S  9. 
Coupons  and  Instalments  of  interest,  ||  10-lB. 
Funds  in  littgatioa  or  in  custody  of  the  lav,  ||  16-19. 
TTnliquidated  demands,  |  80. 
Value  of  property  destroyed,  ||  81, 88. 
Verdicts,  8|  23, 84. 
Judgments,  81  2S,  26. 
— ^  Pending  appeal,  1 87. 

XX  KATX. 

What  law  governs,  8|  86-30. 

LlabiUties  subject  to  sUtutory  rate,  H  31-34. 

Stipulations  as  to  rate,  IS  35, 36. 

After  maturity  of  debt,  SI  87-44. 

 Option  to  declare  debt  due  for  default  1 45. 

Judgments,  SI  46-50. 

m.  TIME  AND  COMPnTATION. 

Date  of  instrument,  S  51. 

Stipulations  as  to  time,  IS  58,  63. 

Unsettled  accounts,  IS  54,  55. 

Judgment,  88  56-58. 

Compound  interest,  S8  68-63. 

Application  of  partial  payments,  IS  84-67. 

•VI.  BBCOVEET. 

Pleading,  ||  68, 69. 
Eridance,  8  70. 

Ckoss-Rbfebenoes.  Interest  recoverable  as  element  of  damage, 

•  On  account  stated,  see  Account  Stated,  see  Damagea,  H  31-33. 

1 13.  On  award  in  eminent  domain  proceedings, 

On  deposits  In  bank,  see  Bankt  and  Bonk-  see  Eminent  Domain,  gl  223-225. 
ing,  61  166,  1S7.  Chargeable  against  administrator,  see  far- 
Construction  of  proTlBion  in  note,  see  ««*««■«  and  Adminiatratore,  ||  314-816. 
Bilis  and  Notes,  IS  89-93.  Recovery  of,  in  action  for  wages,  see 

Chargeable  by  building  and  loan  assocla-  ^'w*"'        Servant,  S  51. 

tions,  see  Builditv  md  Loan  Ataociationa,  in  Improvement  assessments  by  city,  see 

II  24-36.  Ifunicipal  Corporationa,  S  535. 

On  costs,  see  Costs,  I  t6.  On  special  assessment  tor  municipal  Im- 
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]  irovements,   see  If untcfpal  VorporatioM, 

^rtner  not  allowed,  see  Partnerahip,  {  77. 

Recovery  of,  od  property  destroyed  by  flre 
irom  railroad,  see  Railroads,  |  389. 
6n  Hen  of  tax  purchaser,  see  Taxation, 

H  877-885. 

To  Joint  tenant  for  improvements,  see 
^apancy  in  Common,  %  17. 

■Interest  of  witness  as  affecting  credibility, 
«M  Witneasea,  S8  356-372. 

VsurlouB  Interest,  see  Usury. 

I.  BIOHTS  AND  LIABILITIBS  IN 
OENEKAL. 

l^kture  and  grounds  in  generaL 

1.  (1888.)  Interest  In  tills  state  is  al- 
lowed as  compensation  for  the  withiiolding 
of  or  the  use  of  money,  and  not  as  punitive 
ilamages  for  the  wrongful  withholding 
t^reof.  Bell  v,  Amdt,  24  Neb.  261  (38  N. 
W-  750). 

(1907.)  An  oral  agreement  for  for- 
bearance, and  giving  time  for  the  payment 
Qf  money  then  due.  Is  a  sufficient  consider- 
wUon  to  support  an  agreement  on  the  inrt 
^  the  debtor  to  pay  interest  thereon.  Son- 
iKrd  V.  Lundquiat,  80  Neb.  414  (118  N.  W. 

Ctompenaatlon  for  use  of  money. 

k.  (1897.)  Where  money  belonging  to  a 
daughter  is  voluntarily  left  by  her  In  her 
father's  possession,  she  Is  not  entitled  to 
Interest  thereon  until  after  a  demand  for 
Its  repayment.  Bell  v.  Rice,  50  Neb.  547  (70 
N.  W.  25). 

 Honey  paid  for  use  of  another. 

4.  (1889.)  Where  the  defendant  has  paid 
tdgartain  sums  of  money  as  Interest  on  certain 
sdiool  land,  which  accrued  to  the  benefit  of 
the  plaintiff,  he  is  entitled  to  be  repaid  the 
same  with  legal  Interest  thereon  from  the 
date  of  such  payments  respectively  to  the 
date  of  such  repayment.  Gobbej/  v.  Knapp, 
S»  Neb.  158  (44  N.  W.  104). 

(1900.)  A  Junior  Incumbrancer  who,  to 
protect  his  lien,  takes  up  a  superior  lien, 
t«  entitled  to  Interest  from  the  date  of  pay- 
ment. Leavitt  v.  Bett,  69  Neb.  695  (81  N.  W. 
@U). 

Itefanlt  in  paymMit  in  general. 

6.  (1878.)  A  portion  of  the  members  of 
a  Brm,  with  the  consent  of  all,  had  largely 
overdrawn  their  account,  by  which,  together 
with  a  large  amount  of  bad  and  uncollect- 


ible debts  held  by  the  firm,  it  becam 
solvent.  In  an  action  for  an  account 
member  who  had  not  drawn  his  full  s 
held,  that  he  was  not  entitled  to  int 
upon  what  was  due  at  eadi  annual 
from  the  time  the  capital  stock  was  s 
Impaired  that  money  had  to  be  borrow^ 
take  its  place.  McCormith  v.  UcCon 
7  Neb.  440. 

7.  (1891.)  Where  a  sewer  is  constr 
for  a  municipality  and  the  contract  pi^ 
paid  Id  instalments,  a  part  being  witl 
in  the  absence  of  any  contract  that  pay 
shall  be  delayed,  the  city  Is  liable  for 
est  like  any  other  debtor;  and  the 
tractor  herein  is  entitled  to  interest  a 
rate  of  seven  per  cent,  npon  the  amount 
Murphy  V.  City  of  Omaha,  33  f7eb.  40: 
N.  W.  266). 

8.  (1901.)  When  money  Is  due  and 
held  by  unreasonable  delay  of  paymeo 
terest  may  be  allowed  at  the  rate  of  i 
percent,  per  annum.  (Comp.  Stats.,  19( 
44,  sec.  4.)  iiuUally  v.  Dingman,  62  Ne 
(87  N.  W.  543). 

Money  wrongfully  witfalield. 

9.  (1902.)  In  an  action  by  a  c 
against  a  county  treasurer  and  his  t 
men  to  recover  funds  alleged  to  have 
converted  by  the  treasurer.  It  is  not 
to  compute  interest  on  such  funds  froi 
date  at  which,  under  the  terms  of  the 
ute  and  the  official  bond,  the  funds  s 
have  been  accounted  for  and  turned  o\ 
the  successor  In  office  of  such  trea: 
Thom<«en  v.  Hall  County,  63  Neb.  77' 
N.  W.  389;  57  L.  R.  A.  803). 

Coupons  and  installments  of  interest 

10.  (1888,)  Where  interest  upon  a 
Issory  note  la  represented  by  coupons 
vidlng  that  Interest  shall  be  allowed  th 
after  maturity  at  the  rate  of  ten  per 
per  annum,  no  Interest  will  be  al1ow< 
such  coupons.  Uathewa  v.  Toogood,  23 
536  (37  N.  W.  266;  ?  Am.  St.  Rep. 
[Modified.  Mathevjs  v,  Toogood,  25  Net 

11.  (1888.)  An  agreement  to  pay 
est  upon  Interest  which  may  thereaft 
crue  cannot  be  enforced,  although  it 
not  render  the  principal  contract  fa 
loan  or  forbearance  of  money  use 
Mathewa  v.  Toogood,  23  Neb.  636  (37 
265).  [Modified.  Matkevts  v.  Toogot 
Neb.  99.] 

12.  (1888.)  Where  the  interest  pr( 
for  In  a  promissory  note  is  the  max 
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nte  allowed  by  law,  and  Is  represented  bjr 
coapoDB  pForlding  that  Interest  shall  be  al- 
lowed thereon  after  maturity  at  the  ouud- 
iDiim  rate,  no  interest  will  be  allowed  on 

snch  coupons.  Mathewa  v.  Toogoodt  25  Neb. 
99  (41  N.  W.  130). 

13.  (1889.)  A  gave  a  promissory  note  for 
lUOO,  due  in  five  years,  secured  by  mort* 
ga«e  with  Interest  at  seven  per  cent,  to  B. 
Five  coupon  Interest  notes  were  given,  each 
fOT  J84,  to  draw  interest  at  ten  per  cent,  from 
the  time  they  became  due.  In  an  action  to 
foFClose  the  mortgage,  held,  that  as  the  par- 
ties coold  agree  upon  any  rate  of  Interest 
not  eiceeding  tea  per  cent.,  and  as  the 
interest  on  the  coupons,  together  with  the 
Interest  on  the  principal  debt  to  the  time  it 
became  due,  did  not  exceed  ten  per  cent., 
interest  on  the  coupons  could  be  recovered. 
Uurtagh  v.  Thompton,  28  Neb.  368  (44  N. 
W.  461). 

14.  (1696.)  Interest,  when  stipulated  for, 
may  be  allowed  on  coupon  interest  notes, 
after  their  maturity,  when  the  amount  of 
interest  on  both  coupon  and  principal  does 
not  exceed  the  maximum  legal  rate  of  Inter- 
est on  the  principal  sum.  Levjis  Invettment 
Co.  V.  Bofd,  48  Neh.  604  (67  N.  W.  466). 

15.  (1898.)  It  is  competent  for  parties  to 
contract  for  payment  of  interest  at  stated 
periods,  and  that  instalments  of  Interest  not 
paid  at  the  time  they  fall  due  shall  them- 
BtfTss  bear  Interest;  provided,  however,  that 
the  whole  interest  so  reserved  shall  not  ex- 
ceed ten  per  cent,  per  annum,  simple  in- 
terest, on  the  debt.  HalJam  v.  Teltem,  65 
Neb.  256  (75  N.  W.  660). 

Vnnds  In  litigation  or  In  enstody  of  the 

law. 

IS.  (1886.)  Where  money  was  paid  into 
the  district  court  In  satisfaction  of  a  decree 
and  for  distribution^  and  an  appeal  taken  to 
the  Btipreme  court,  where  the  order  of  dis- 
trlbnUon  was  (dianged,  Aeld,  there  being  no 
order  of  the  district  court  requiring  the 
money  to  be  put  out  at  Interest,  that  a 
party  entitled  to  a  portion  of  the  funds,  and 
who  had  obtained  the  same,  was  not  charge- 
able with  Interest  thereon;  but  (or  money 
to  which  he  iraa  not  entitled  he  was 
durgeable  with  interat  WMtall  v.  Creaa- 
IMS,  Ig  Neb.  608  (26  N.  W.  245). 

17-  (1889.)  Where  the  plaintiffs  have.  In 
accordance  with  the  original  decree  of  the 
district  court,  paid  In  to  the  district  conrt 
the  nm  of  |38S,  the  payment  of  said  money 
vltUn  the  time  required  by  the  said  decree 
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released  them  from  all  legal  obligation,  bad 
any  existed,  to  pay  interest  upon  said  sum 
other  than  up  to  the  time  contemplated  by 
the  terms  of  said  decree,  and  which  Interest 

constituted  a  part  of  said  sum  required  to  be 
paid.  Cobbey  v.  Knapp,  28  Neb.  168  (44  N. 
W.  104). 

18.  (1900.)  A  person  wishing  to  avoid 
paying  Interest  upon  an  admitted  obligation, 
where  there  Is  a  dispute  as  to  whom  the  ob- 
ligation is  due,  must  bring  the  money  into 
court  to  abide  its  final  Judgment,  unless  the 
court  otherwise  direct  under  the  provisions 
of  section  48  of  the  code.  SlJehom  Valley 
Lodge  of  I.  0.  0.  F.  V.  Hudson,  69  Neb.  672 
(81  N.  W.  869). 

19.  (1901.)  A  defendant  In  a  suit  to 
which  all  the  claimants  of  a  fund  In  his 
hands  are  parties,  who,  being  ordered  by  the 
decree  to  iny  the  fund  Into  court,  excepts 
to  such  decree  and  participates  In  an  appeal 
therefrom  by  one  of  the  claimants,  can  not 
be  heard  to  claim,  after  afflrmwice  of  the 
decree,  that  he  was  a  mere  stakeholder  uid 
therefore  Is  not  chargeable  with  Interest 
Stuart  V.  Burcham,  62  Neb.  84  (86  N.  W. 
898;  89  Am.  8t  Rep.  739). 

Unliquidated  demands. 

20.  (1899.)  If  the  rlaSit  to  damages  for 
breach  of  a  contract  Is  matter  of  reasonable 
litigation,  and  the  amount  to  be  recovered, 
if  any,  is  unliquidated  and  must  be  fixed, 
not  by  mere  computation  but  by  suit,  inter- 
est may  not  be  allowed  for  time  precedent 
to  the  settlement  of  the  right  to  a  recovery 
and  the  ascertainment  of  the  amount  Wit- 
tenberg V.  Monynemuff  69  Neb.  203  (80  N. 
W.  824). 

Valne  of  property  destroyed. 

21.  (1888.)  The  owner  of  property  de- 
stroyed by  the  negligence  of  another  la 
entitled  to  Interest  on  the  value  thereof 
from  the  time  of  Its  destruction.  Fremont, 
E.  d  M.  y.  R.  Co.  V.  Marley,  25  Neb.  1S8 
(40  N.  W.  948;  13  Am.  St  Rep.  482). 

22.  (1900.)  Regardless  of  the  character 
of  the  action,  interest  is  recoverable  for  the 
use  or  destruction  of  property  when  the 
amount  which  is  due  the  plaintiff  may  be 
known  or  ascertained  approximately  by  ref- 
erence to  market  values.  Miuouri,  Emuag 
A  Texat  Trust  Co.  v,  Clark,  60  Neb.  406  (83 
N.  W.  202). 

Verdiota. 

28.  (1900.)  Interest  li  aUowable  on  the 
amount  found  due  by  a  verdict  from  the 
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dAte  of  its  rendition  to  the  time  judgment  Is 
entered  thereon.  Hilton  v.  State,  60  Neb. 
■121  (83  N.  W.  354). 

24.  (1900.)  Where  a  verdict  for  damages 
t«  returned  and  Judgment  is  delayed  by  a 
pettdlng  motion  for  a  new  trial.  It  is  proper 
ro  allow  Interest  upon  the  verdict  from  the 
ilate  thereof  to  the  date  ot  the  rendition  of 
Itae  Judgment  Missouri  P.  R.  Co.  v.  Fox,  60 
ViA.  631  (83  N.  W.  744). 

Judgments. 

25.  (1899.)  In  a  suit  on  a  contract  for 
t^ment  of  money,  where  the  defense  of 
Ennry  is  established,  plaintiff  is  not  entitled 
to  interest  on  the  Judgment  awarded  him. 
fiUerstate  Savings  d  Loan  As^n  v.  Strine, 
SB  Neb.  133  (78  N.  W.  377). 

M.  (1901.)  A  decree  foreclosing  a  mort- 
gage draws  Interest  from  the  date  of  its 
rendition  until  the  same  Is  paid.  Stenger 
V.  Carrig,  61  Neb.  763  (86  N.  W.  475). 

 Fending  appeaL 

27.  (1905.)  A  Judgment  for  the  plaintiff 
rendered  In  the  district  court  on  appeal  is 
not  erroneous  becaase  it  Includes  Interest 
ixpon  the  claim  sued  upon  during  the  time 
of  the  pendency  of  the  actifm  In  that  court, 
Uthough  the  Judgment  Is  thereby  made  to 
exceed  In  amount  the  Jurisdiction  of  the 
oonrt  from  which  the  appeal  was  taken. 
$uner  V.  Bruce  Co.,  76  Neb.  322  (106  N. 
W.  445). 

II.  BATE. 
Wliat  law  governs. 

as.  (1883.)  The  payee,  or  hla  assignee 
before  maturity,  is  entitled  to  the  rate  of 
interest  provided  tor  In  the  note,  not  only 
BUtll  maturity,  but  until  payment  unless 
otherwise  expressed,  and  a  statute  passed 
«fter  maturity  of  the  note,  and  before  its 
pByment,  reducing  the  lawful  rate  of  Inter- 
est, win  not  affect  It.  Kellogg  v.  Lavender, 
l&14eb.  256  (18  N.  W.  38;  48  Am.  Rep.  339). 

29.  (1889.)  Where  twelve  per  cent,  is 
agreed  upon  in  a  promissory  note,  which  Is 
the  maximum  legal  rate  at  the  time,  but 
before  the  note  matures  such  rate  is  reduced 
li>  ten  per  cent.,  the  holder  is  eotltled 
To  the  contract  rate.  Richardson  v.  Gamp- 
h^Jl.  27  Neb.  644  (  48  N.  W.  405;  11  L.  R.  A. 
iv^i). 

"0.    (1889.)   At  the  date  of  the  notes  a 
(  Oil  tract  to  pay  a  rate  not  exceeding  twelve 
I'^'i-  cent.  Interest  for  the  loan  or  forbear- 
ni'.e  of  money  being  legal,  and  the  notes 
fitted  on  calling  for  twelve  per  oeat  inter- 


est until  paid,  the  decree  providing  1 
payment  of  Interest  at  that  rate  unti 
upheld.    Allendorph  v.  Ogden,  28  N< 

(44  N.  W.  220). 

Liabilities  subject  to  statutory  rate. 

31.  (1888.)  Id  the  absence  of  an 
ment  la  relation  to  interest,  the  rati 
by  statute  Is  seven  per  cent.;  and 
action  on  an  executor's  bond  to  r 
for  money  which  the  executor  had  Im 
dered  to  pay,  but  failed,  interest  ( 
amount  due  Is  to  be  computed  at  sev 
cent.  Bell  v.  Amdt,  24  Neb.  261  (38 
750). 

32.  (1893.)  When  a  certificate  of  ( 
contained  no  agreement  as  to  Interes 
interest  Is  to  be  computed  at  the  t 
seven  per  cent,  from  the  time  paym 
the  certificate  was  demanded  of  the  ( 
ant,  and  In  case  no  such  demand  hai 
made,  then  from  the  date  of  the  comi 
ment  of  the  action.  3for»e  v.  Rice,  3 
212  (54  N.  W.  308). 

33.  ( 1896.)  Under  the  provlslo] 
chapter  44,  Complied  Statutes,  the 
que  trust  Is  entitled  to  seven  i>er  ce 
terest  per  annum  on  the  trust  fund.  ( 
Nat.  Bank  v.  Coldwater  Nat.  Bank.  4 
786  (69  N.  W.  115;  59  Am.  St.  Rep.  5< 

34.  (1902.)  Money  due  on  an  un 
book  account  for  goods  sold  and  del 
will  only  bear  interest  at  the  rate  of 
per  cent.,  beginning  six  months  aft 
date  of  the  last  item.  But  where.  In 
on  such  account,  evidence  is  intn 
showing  that  at  the  time  the  goodf 
ordered  it  was  agreed  between  the  ] 
that  the  account  should  draw  Inter 
ten  per  cent,  af^er  a  certain  date,  and 
allowed  such  interest,  the  verdict  will 
set  aside  for  that  reason  only.  Lin 
Deere,  Wells  <t  Co.,  66  Neh.  87  (92 
164). 

Stipulations  as  to  rate. 

36.  (1896.)  In  computing  interet 
rate  fixed  by  the  contract  shonld  ( 
where  it  provides  for       per  cent,  i 

num  until  maturity  and  ten  per  cent, 
after.  Omaha  Loan  A  Trust  Co.  v.  h 
46  Neb,  870  (65  N.  W.  10S8). 

36.  (1903.)  Where  a  note  provid 
ten  per  cent,  interest  after  maturit 
an  extension  agreement  Is  entered  li 
tween  the  maker  and  holder,  extendi 
time  of  payment  and  providing  for  i 
cent,  interest  thereon  during  the  pei 
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extensfoD,  after  the  expiration  of  the  period 
of  extensloD,  the  note  will  again  draw  Inter- 
est at  ten  per  cent.  Mutual  Benefit  Life  Ins. 
Co.  V.  Daniett,  67  Neb.  91  (93  N.  W.  134). 

After  maturity  of  debt. 

37.  I1S84.)  The  rate  of  interest  agreed 
opon  In  a  written-  contract  not  In  excess 
of  that  allowed  by  statute  continues  until 
payment.  Hager  v.  Blake,  16  Neb.  12  (19  N. 
W.  780). 

38.  (1885.)  Where  a  promissory  note 
filed  a  legal  rate  of  Interest  per  annum 
"from  date  until  paid,"  it  will  draw  the 
agreed  rate  of  Interest  after  as  well  as  be- 
fore maturity;  and  the  judgment  rendered 
Ibereon  will  draw  the  same  Interest.  Bond 
r.  Dolby.  17  Neb.  491  (23  N.  W.  351). 

39.  (1895.)  Where  a  note  bears  lawful 
interest  before  maturity  and  a  higher  and 
lavfnl  rate  thereafter,  the  rate  It  draws  to 
date  of  maturity  Is  the  contract  rate  for 
that  time,  and  the  rate  it  draws  after  ma- 
tarity  is  the  contract  rate  from  that  date, 
within  the  meaning  of  section  3,  chapter  44, 
Compiled  Statutes,  and  is  not  a  penalty. 
ffavem«yer  v.  Paul,  45  Neb,  373  (63  N.  W. 
932). 

40.  (1S97.)  Where  an  obligation  stipu- 
lates for  a  specified  lawful  rate  of  interest 
before  maturity,  and  for  a  higher  lawful 
rate  thereafter,  Interest  will  be  computed 
according  to  the  terms  of  the  contract.  Home 
Fin  Int.  Co.  V.  Fitch,  62  Neb.  88  (71  N.  W. 
940);  (1899)  Connecticut  Mutual  Life  Ina. 
Co.  V.  Weaterhoff,  58  Neb.  379  (78  N.  W.  724; 
76  Am.  St.  Rep.  101);  (1901)  Sanford  v. 
Ittchenberger.  62  Neb.  501  (87  N.  W.  305); 
(1901)  Duienberry  v.  Abbott,  1  Unof.  101 
(95  N.  W.  466). 

41.  (1897.)  Where  an  instrument  pro- 
rfdes  for  interest  at  a  lawful  rate  from  date 
nntil  maturity,  and  for  a  higher  lawful  rate 
thereafter,  the  latter  provision  Is  not  in  the 
natare  of  a  penalty,  but  is  enforceable  in  an 
action  on  the  contract.  Crapo  .v.  Hefner,  53 
Neb.  251  (73  N.  W.  702). 

42.  (1898.)  A  note  providing  for  a  legal 
rate  of  Interest  until  maturity,  and  for  a 
higher,  but  still  legal,  rate  after  maturity,  is 
valid  and  will  be  enforced  according  to  Its 
terma  But  a  provlsiim  for  a  legfd  rate  tmtll 
iiutiirity.  and  If  the  note  should  not  be  paid, 
a  higher  rate  from  the  date  of  the  note,  is, 
M  far  as  it  provides  for  a  higher  rate  l>efore 
maturity,  in  the  nature  of  a  penalty  and  will 
D«t  be  enforced.  HaltaM  v.  Telleren,  55 ' 
Neb.  2H  (76  N.  W.  660). 
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43.  (1899.)  A  provision  in  a  note  and 
the  mortgage  by  which  the  payment  of  the 
debt  evidenced  by  the  note  secured,  that 
in  default  of  the  payment  of  the  semi- 
annual Interest  instalment  the  whole  debt 
shall  bear  Interest  at  a  higher  rate  than 
it  would  by  Its  terms  otherwise  bear.  Is  in 
the  nature  of  a  penalty  and  will  not  be  en- 
forced. Connecticut  Mutual  Ins.  Co.  v.  Wea- 
terhoff. 58  Neb.  379;  (78  N.  W.  724;  76  Am. 
St  Rep.  101). 

44.  (1902.)  A  provision  in  s  note  and 
mortgage  that,  in  case  of  default  In  some 
particular,  the  debt  shall  draw  a  higher  rati> 
of  interest  than  would  otherwise  be  the 
case,  Is  in  the  nature  of  a  penalty,  is  non- 
enforceable,  and  its  ineorporaUon  in  the 
note  does  not  affect  its  negotiability.  Ken- 
dall V.  Selby,  66  Neb.  60  (92  N.  W.  178;  163 
Am.  St.  Rep.  697). 

—  ■     Option  to  declare  debt  due  for  de- 
fault. 

45.  (1901.)  On  a  note  bearing  six  per 
cent.  Interest,  but  providing  that  all  should 
become  due  at  the  option  of  bolder  on  a 
default  of  Interest  and  bear  ten  per  cent, 
per  annum  from  maturity,  the  holder  is  not 
entitled  to  blgher  rate  till  the  option  is  de- 
clare, in  this  case,  by  suit.  Klingt-nfetd  v. 
Houghton,  1  Unof.  868  (96  N.  W.  76). 

Judgment. 

46.  (1877.)  A  decree  can  draw  interest 
at  the  rate  of  twelve  per  cent,  only  In  cases 
where  the  debt  upon  which  it  was  predicated 
was  drawing  interest  at  that  rate.  Gregory 
V.  Hartley,  6  Neb.  356. 

47.  (1883.)  Under  the  provisions  of  the 
act  of  1879  regulating  the  rate  of  interest, 
a  Judgment  not  founded  on  a  contract  for 

a  higher  rate  will  draw  but  seven  per  cent. 
Lepin  V.  Paine  <i  Co.,  15  Neb.  326  (18  N.  W. 
78).  (Reversed.  Lepfn  v.  Paine.  18  Neb. 
629.1 

48.  (1896.)  Under  secUon  3,  chapter  44. 
Compiled  Statutes,  where  parties  to  a  con- 
tract for  the  payment  of  money  have  not 
agreed  upon  any  rate  of  interest  or  agreed 
upon  a  rate  lees  than  seven  per  cent.,  the 
Judgment  based  on  such  contract  draws  In- 
terest at  the  rate  of  seven  per  cent,  per 
annum  from  the  date  of  Its  rendition;  where 
the  parties  have  agreed  upon  a  rate  of  inter- 
est lawful,  greater  than  seven  per  cent,  the 
Judgment  based  on  such  contract  will  draw 
the  contract  rate  of  Interest  Havemeyer  v. 
Paul,  46  Neb.  378  (63  N.  W.  932). 
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4(9.  (1899.)  If  parties  have  agreed  upon 
a  rate  ot  Interest  less  than  seven  per  cent, 
per  annum  for  the  forbearance  of  a  deht. 

a  Judgment  predicated  upon  the  contract 
will  bear  interest  at  seven  per  cent,  per 
annum.  Connecticut  Mutual  Life  Ins.  Co.  v. 
Westerhoff.  58  Neb.  379  (78  N.  W.  724;  76 
AiSt.  St.  Rep.  101). 

50.  (1899.)  If  parties  have  contracted 
I  )r  a  rate  of  interest  greater  than  seven 
I  <}T  cent,  per  annum,  a  judgment  which  has 
lor  Its  basts  said .  contract  will  bear  the 

■'t^lJie  of  interest  fixed  by  the  contract.  Con-- 
tieiticttt  Mutual  Life  Ins.  Co.  v.  Westerhoff, 
53  Neb.  379  (78  N.  W.  724;  76  Am.  St.  Rep. 
101). 

in.  TIHE  AND  COHPUTATION. 
I^ate  of  instrument 

51.  (1903.)  A  due  bill  draws  Interest 
Irom  the  day  of  its  date  In  the  absence  of 
some  provision  therein  to  the  contrary. 
estate  of  Bennett  v.  TayJor,  4  Unof.  800  (96 
N.  W.  669). 

S^nlations  as  to  time. 

o2.  (1898.)  A  written  instrument  whereby 
ihe  makers  promised  to  pay  in  six  months 
■9/Bt»r  date  the  sum  of  $5,000,  with  Interest 
1^'Bix  per  cent,  per  aAnum,  held  to  draw 
Ifiterest  from  its  date,  notwithstanding  the 
fact  that  in  said  instrument  there  was  a 
•condition  that  it  should  not  become  due  and 
jiayable  until  the  payee  should  render  a  true 
And  Just  account  of  all  moneys  received  and 
<  Sttbursed  by  him  as  Indian  agent  under  lils 
bond,  and  until  such  account  bad  been  ac- 
C3pted,  and  on  such  acceptance  there  had 
i.een  a  discharge  of  him  from  all  liability 
for  moneys,  by  the  government  of  the 
United  States  of  America.  Jewett  v.  McQih 
licuddy,  55  Neb.  588  (75  N.  W.  1099). 

153.  (1899.)  Under  a  contract  by  which 
rOaintm  gave  defendant  a  four  years  option 
Qu  certain  lots  or  any  of  the at  a  certain 
Tftce,  agreeing  to  convey  any  lots  when  the 
ftlce  was  paid,  and  by  which  defendant 
ji^teed  to  pay  plaintiflT  "after  one  year  from 
date  of  this  contract,  eight  per  cent,  interest 
iiTon  the  amount  remaining  due,"  plaintiff  Is 
iiUtled  to  interest  on  the  agreed  price  of 
the  lots,  aithou^  defendant  never  exercises 
the  option  as  to  any  of  them.  Lawton  v. 
t^onner,  59  Neb.  214  {80  N.  W.  808). 

Unsettled  accounts. 

54.  (1883.)  An  account  draws  interest  at 
Qw  rate  of  seven  per  cent,  from  six  montbs 


from  the  date  of  the  last  Item.  Lepii 
Patne  d  Co.,  15  Neb.  326  (18  N.  W.  : 
(1890)  Wegton  v.  Broum,  30  Neb.  609  (4i 
W.  82G):  (1892)  Stoker  v.  Begole,  84  ] 
107  (51  N.  W.  468). 

65.  (1897.)  Tn  the  absence  of  a  cont 
upon  the  subject,  unsettled  accounts  do 
draw  interest  until  silx  months  after 

date  of  the  last  item.  Oameau  v.  Om 
Printing  Co.,  52  Neb.  383  (72  N.  W.  360 

Judgment. 

56.    (1901.)    In  case  real  property  is 
to  satisfy  a  Judgment  or  decree,  the  cret 
is  entitled  to  interest  upon  his  cl^m  n 
the  date  of  confirmation.  Trompen  v.  E 
mond,  61  Neb.  446  (85  N.  W.  436). 

67.  (1901.)  A  Judgment  creditor  is 
titled  to  interest  upon  his  Judgment  1 
the  same  is  actually  ^id.  Trompen  v.  E 

mond,  61  Neb.  446  (85  N.  W.  436). 

58.  (1903.)  Where  a  plaintiff  has 
tained  a  verdict  on  which  udgment  has  1 
entered,  and  on  appeal  the  supreme  c 
holds  that  the  verdict  is  excessive 
orders  a  new  trial  unless  plaintiff  remit 
amount  deemed  excessive,  and  plaintiflT 
enter  a  remitittur  for  such  excess,  he  U 
titled  to  interest  on  the  amount  of  the  j 
ment  allowed  to  stand  from  the  date  of 
original  entry.  Rawlings  v.  Anheuser-B- 
Brewing  Co.,  69  Neb.  34.  (94  N.  W.  1001 

Compound  interest. 

59.  (1896.)  Interest  will  not  be  < 
pounded  when  to  do  so  would  make  the 
gregate  rate  of  Interest  to  be  ten  per  < 
per  annum.  Leicis  Investment  Co.  v.  B 
48  Neb.  604  (67  N.  W.  456). 

60.  (1907.)  A  contract  to  pay  compi 
interest  is  not  usurious,  and  will  be 
forced;  but  not  In  excess  ot  the  amout 
simple  interest  computed  at  the  maxii 
rate  allowed  by  law.  Banford  V.  Lundg 
80  Neb.  408  (114  N.  W.  279). 

61.  (1907.)  Simple  Interest  may.  whi 
becomes  due,  be  added  to  and  made  a 
of  the  principal  by  Including  the  same 
renewal  note,  or  by  a  separate  instrui 
given  for  that  purpose,  and  thus  be  r 
to  bear  Interest;  but  a  mere  oral  pro 
to  pay  interest  upon  interest  so  accruet 
an  indefinite  forbearance  is  not  enforce; 
Sanford  v.  Lundguitt,  80  Neb.  408  (II 
W.  279). 

62.  (1907.)  Where  the  original  ol 
tion  bears  Interest  at  the  maxlmnm 
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iUowed  by  law,  there  Is  no  consideration  for 
an  agreement  to  pay  interest  upon  interest 
compated  for  a  time  past  and  thus  retro- 
oecQre  In  Its  operation;  but  including  such 
laterest  upon  Interest  bi  a  penewal  not« 
docs  not  make  the  same  usurious.  It  Is  en- 
forceable for  the  amount  thereof,  less  the 
interest  upon  interest  included  therein. 
Son/wi  V.  Lundijuist,  80  Neb.  408  (114  N. 
V.  2TS).  [Overruled  on  rehearing,  80  Neb. 
414.1 

63.  (1907.)  Where  a  principal  note  bears 
the  maximum  rate  of  interest  allowed  by 
statute,  interest  upon  interest  cannot  be 
stipulated  for  at  the  time  of  the  loan  or 
contract;  but  If,  after  the  Interest  is  doe, 
an  agreement  Is  made  that  It  shall  carry 
interest,  such  an  agreement  Is  valid  and  will 
be  enforced.  And  In  such  a  case,  the  fact 
that  the  principal  note  bears  the  mazlmun^ 
rate  of  interest  allowed  by  law,  and  that 
sndi  subsequent  agreement  to  pay  interest 
npon  interest  past  due  also  stipulates  tor 
tbe  p&yment  of  such  maximum  rate  of  Inter- 
eat,  is  immaterial.  Sanford  v.  Lundguiff, 
80  Neb.  414  (U8  N.  W.  129). 

Application  of  partial  p&jrments. 

64.  (1875.)  Partial  payments  made  upon 
a  debt  drawing  interest  should  be  first  ap- 
plied in  payment  of  the  Interest,  and  after- 
wards to  the  reduction  of  tt^e  principal. 
milt  V.  Saunders,  4  Neb.  190. 

65.  (1878.)  Interest  on  a  Judgment  or 
debt  due  ia  computed  up  to  the  time  of  the 
flrst  payment,  and  the  payment  so  made  Is 
first  applied  to  discharge  the  Interest,  and 
afterwards,  If  there  is  a  surplus.  It  Is  ap- 
plied npoD  the  principiU,  and  so  totiet  quo- 
((et,  taking  care  that  the  principal  thus  re- 
duced shall  Dot  at  any  time  be  snffered  to 
accumulate  by  tbe  accruing  interest.  Davis 
»■  Selioh,  7  Neb.  78;   (1904)  Dickson  v. 


Stewart,  71  Neb.  424  (98  N.  W.  1085;  115 
Am.  St.  Rep.  S96). 

66,  67.  (1903.)  Where  payment  is  made 
upon  a  Judgment  in  excess  of  the  amount 

of  the  Interest  then  due  thereon,  the  entire 
unpaid  remainder  due  on  the  judgment,  in- 
cluding Interest,  bears  Interest  as  provided 
by  law  from  the  date  of  such  payment. 
RawHngs  v.  Anheuser-Busch  Brewing  Co., 
69  Neb.  34  (94  N.  W.  1001). 

IT.  BECOVEBT. 

Pleading. 

68.  (1902.)  No  express  allegation  that 
interest  is  due  is  required  to  enable  a  plain 
tift  to  reoorer  interest  upon  a  debt  or  claim 
which,  without  any  contract  therefor,  bears 
interest  as  a  matter  of  law.  Peterson  v. 
Mannix,  2  Uaof.  795  (90  N.  W.  210). 

69.  (1904.)  Where  the  plaintiff  in  an 
action  does  not  pray  for  interest,  none  can 
be  recovered.  City  of  South  Omaha  v.  Ruth- 
sen,  71  Neb.  646  (99  N.  W.  240). 

Evidence. 

70.  (1894.)  In  the  entire  absence  of 
proof  It  Is  presumed  that  the  rate  of  inter- 
est in  another  state  Is  the  same  as  that 
fixed  by  tbe  statutes  of  Nebraska.  Fitzger- 
ald V.  Fitzgerald  <£  Mallory  Oonttrudion 
Co.,  41  Neb.  374  (59*  N.  W.  838). 

INTERNAL  IMPROVEMENTS. 
County  bonds  In  aid  o^  Counties, 
IS  478-493. 

Bonds  Cor  Irrigation  purposes,  see  Water 
and  Watmrcounes,  H  251-363. 

INTERNAL  REVENUE. 

Necessity  for  stamp  on  mortgage,  see 
Mortgages,  1 92. 

Necessity  for  stamp  on  certificate  of  prior 
incumbrances,  see  Judicial  Sales,  S{  40. 


INTERPLEADER. 


(^SS-RErSBEKCE. 

8m.  also.  Parties. 

Stght  to  interpleader. 

1-  (1895.)  Where  a  stranger  to  a  con- 
tract of  bailment  claims  property  in  posses- 
of  the  bailee,  the  latter  has  a  remedy 
^  Ml  ot  Interpleader  requiring  the  claim- 
•"ts  to  the  property  to  litigate  the  question 
*>'  title  between  themselves.   Bhellenberg  v. 


Fremont.  E.  <E  M.  V.  R.  Co.,  45  Neb.  487  (63 
N.  W.  859;  50  Am.  St.  Rep.  561). 

2.  (1897.)  Where  an  Insurance  company 
has  been  garnished  in  a  suit  in  one  state 
by  a  creditor  of  the  beneficiary,  and  adre 
facias  Issued  against  it  after  judgment  for 
plalntiir  therein,  and  It  is  subsequently  sued 
on  tbe  policy  in  another  state  by  an  assignee 
of  tbe  beneficiary,  It  Is  entitled,  In  the  latter 
suit,  to  an  order  requiring  the  creditor  to 
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Interplead,  and  to  an  order  permitting  It  to 
pay  the  fund  in  its  hands  Into  the  custody 
of  the  court,  and  on  so  doing  to  be  dis- 
missed from  the  case  and  discharged  of  all 
liability  for  that  fund.  Hartford  Life  «£  An- 
nuity IM.  Co.  V.  Cummingt,  50  Neb.  236  (69 
N.  W.  782). 

3.  (1902.)  One  who  has  purchased  com 
relying  upon  the  title  of  the  seller,  but  who 
is  later  advised  of  the  claims  of  a  third 
party,  may  protect  himself  in  the  event  of 
suit  on  behalf  of  either  claimant  by  filing 
an  afUdavit  In  the  nature  of  a  bill  of  luteiv 
pleader  provided  for  by  section  48  of  the 


code.    Jaquea  v.  Dawe»,  3  Unof.  752 
N.  W.  570). 

INTERRCQATORIES. 

See,  also.  Depositions. 
Submission  of  special  Interrogatories 
Jury,  see  Trial,  §§  774-799. 

INTERSTATE  COMMERCE. 

Regulation  of,  see  Carriers,  i  28. 
Jurisdiction  of  state  courts  over,  see  ( 
rierg,  IS  29-30. 

INTERVENTION. 

In  replevin,  see  Replevin,  SS  102-106. 
See  Parties,  SI  34-60. 


INTOXICATING  LIQUORS. 

ANALYSIS, 

I.  POWEB  TO  CONTBOL  TKAFFIC. 

Province  of  le^lature,  §§  1,  2. 
Uonicipal  corporations,  §§3-8. 
Counties,  S  9. 

Bight  to  furnish  for  unlawful  sale,  8  10. 

Sale  in  sister  state,  eftectiTfl  in  this  state,  {  11. 

n.  COTOTITUTIONALITT  OP  ACTS  AND  OBDINANCBS. 
In  general,  S  12. 
Constitutional  amendment,  8  13. 
Power  of  county  over  sale  in  municipality,  8  1^ 
Slocumb  act,  §§  15-20. 

Collection  and  disposition  of  license  money,  SI  81|  Si3> 

Bevocation  of  license,  S  23. 

Bemisslon  of  penalty,  $  24. 

Permitting  appeal  to  district  court,  8  26. 

Act  determining  effect  of  certain  evidence,  {  86. 

Taxation  of  costs  in  prosecution,  8  27. 

Ordinance,  8  28. 

m.  LICBNSE  AKD  TAXES. 

Necessity  of  obtaining  license,  §  29-32. 
BllgiblUty  of  applicant,  88  33-35. 
Petition  or  application  for  license. 

 Necessity  of,  8  36. 

 Who  ar«  freeholders,  88  37-43. 

 Ugners  must  be  bona  fide  freeholders,  If  44-49. 

 Bight  of  infants  to  sign,  8  50. 

 Signing  after  filing,  §  51. 

 Number  of  signers  necessary,  8fi  52,  63. 

 Necessity  of  stating  nature  of  sales,  8  64. 

 Description  of  premises,  8  55. 

Notice  of  application. 

 Purpose  of  notice,  8  66. 

^—Necessity  and  time  of  notice,  88  67-613. 
-^—Republication  after  additional  signers,  8168,  64. 
 Publication  of  notice,  |§  65-74. 

 Publication  of  notice,  authority  and  power  of  board,  88  76-77. 
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— ^— AlHd&vlt  of  publication,  |78. 
Bemonstranees. 

Wlio  may  file,  8  79. 

 Time  and  place  for  filing,  SS  80-8S. 

-  Effect  of  withdrawal  of  part  of  signers,  $83. 

■  '       Insufficiency  of  publication  of  notice,  8  84. 
 Burden  of  proof,  I  85-80. 

Hearing  on  remonstrance. 

 Fixing  time  for,  $8  91-101. 

— —  Beasonableneaa  of  time  before  hearing,  8  102. 

 Compelling  board  to  fix  time  for,  88  103,  104. 

 Disqualification  of  member  of  board,  EH  109-108. 

Compelling  attendance  of  witneis,  and  production  of  eridenoe, 
8  109. 

Hearing  at  regular  session,  8  HO. 
—^—Conflicting  evidence  to  be  weighed  by  board,  8  HI* 

 Evidence  of  who  are  freeholders,  8  112. 

Time  for  which  license  may  be  granted,  88  113,  114. 
Granting  license  to  one  not  real  party  In  interest.  If  116,  116. 
VaUdity  of  Ucense  granted,  U  117,  118. 
Collateral  attack,  8  119. 

Payment  of  occupation  tax  as  condition  to  tssnance  of  license,  8|  120, 

120a. 
fees  and  taxes. 

 Payment  of  as  prerequisite  to  issuance  of  license,  88  181-184. 

■  ■   -  Crediting  payments  made  under  invalid  license,  1 185. 

 Befunding  and  recovering,  88  126-137. 

 Disposition  of  money  collected,  88138-154. 

Bight  to  carry  on  business  through  agent,  I  166. 
Transfer  of  right,  8  16& 
Bevocation  or  forfeiture  of  rights. 
^^—Proceedings  to  revoke,  $8  157-169. 

Bight  to  reconsider  and  reject  license  before  issuance,  8160. 

Sale  to  minors  and  drunkards,  8  161> 

 Mandamus  to  revoke,  88  162,  163. 

■  ■  Beview  of  revocation  by  mandamus,  f  104. 
Granting  or  refusal  of  license. 
 In  general,  89165,  166. 

 Prior  violation  of  law  grounds  for  refusal,  88  167-170. 

 Discretion  of  board,  88  171-177. 

■  -  —  Handamus  to  compel  issuance  of  license,  1 178. 
Appeal  from  determination  of  remonstrance. 

 Bights  of  appeal  In  general,  88  179-181. 

 Nature  of  appeal,  88  182,  183. 

 Time  for  appeal,  86  184-188. 

•  Necessity  and  sufBciency  of  transcript,  58  189-191. 

 Beducing  testimony  to  writing,  88192-198. 

 Transmission  of  testimony,  88  199,  200. 

■  -  — Objections  receivable  on  appeal,  88  201,  808. 

Necessity  of  motion  for  new  trial,  88  203-806. 

 Order  of  court  to  supply  transcript,  88  206,  207. 

 Finding  of  fact,  88  208-211. 

■  Befusal  to  hear  testimony  grounds  for  reversal,  1 818. 

■  -  —  Bemandlng  to  hear  testimony,  8  213. 
 Determination  on  appeal,  8  814. 

— ^—Beview  of  finding  by  supreme  court,  8  816. 

 Effect  of  appeal,  $216-280. 
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nr.  BEat7i.ATioxr. 


Municipal  regulation,  H  e!3 1-223. 
Beport  of  marshal  of  Omaha,  {  224. 
Prohibiting  chairs  and  leats,  fi  8S5. 
Wholesale  dealers,  {  226. 
Hotm  of  closing,  {  227. 

Screens  and  obstructions  of  -rlev,  U  228-830. 
Sale  by  druggists  or  physicians,  {§231-236. 
Sale  on  Sunday  and  other  prohibited  days,  f  237. 


Necessity  that  liquor  be  intoxicating,  {  238. 

What  constitutes  sale,  |  239. 

What  constitutes  original  package,  {  240. 

Presoriptlons  by  physlcUuis,  1 241. 

Beer  aa  intoxicating  liquor,  IS  242,  243. 

Sale  without  license  In  general,  §8  244,  845. 

Liability  for  sale  by  servant,  SS  246,  247. 

Selling  or  giving  away,  §§248-250. 

■  ■   ■'■  Sale  to  minors,  §  261. 

Continuing  and  separate  offenses,  1 852. 

Quantity  of  liquor  sold,  1 863. 


Nature  of  action,  f  264. 
Dismissal,  |256. 

Imprisonment  for  non-payment,  8  256. 

Bight  of  complaining  witness  to  part  of  amount  recovered,  S  257. 


Nature  of  prosecution,  §  258. 
Jurisdiction  of  courts,  §8  260,  260. 
Venue,  §8  261,  262. 
Limitations,  8  263. 
Defenses,  1864,  865. 

Bequisites  and  sufficiency  of  Indictment  or  information. 
■        Joinder  of  counts,  and  election,  8  866-269. 

Beeping  for  sale,  §  870-278. 

 Intent,  88  273,  274. 

 Place  as  element  of  offense,  S  875. 

 Time  of  offense,  8  876. 

 Price  of  liquor  sold,  1 277. 

Designation  of  purchaser,  §6  278,  878. 
—      Purpose  of  sale  or  gift,  §  880. 

 Issues  and  proof,  §8  281-283. 

Presumption  and  burden  of  proof,  8  S  284-200. 

Judicial  notice  that  liquors  are  intoxicating,  1 891. 

Admissibility  of  evidence,  88  282-800. 

Tasting  liquor  by  jury,  8  301. 

Weight  and  sufficiency  of  evidence,  8|  302-308. 

Instructions,  §§309-312. 

Questions  by  Jury,  §§313,  314. 

Sentence  and  punishment,  88  315-318. 

Costs  and  expenses  of  proseentton,  1 319. 


Vm.  OrVIL  DAMAGE  LAWS. 

What  is  trafficking  in  liquors,  88  320-321. 

Bonds  of  dealers. 

 Necessity  of  bond,  8  322. 
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VI.  ACTIONS  FOB  PENALTIES. 


Vn.  CHIMIN AL  PBOSECimONS. 
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-■  —  For  whom  given,  S 823. 

 Effect  of  want  of  provisions  for  payment  of  damages,  {(  324,  385. 

 Who  may  sign  as  sureties,  U  326,  327. 

 Construction,  §S328,  329. 

Nature  of  remedy,  f§  330,  831. 

Statutory  provisions,  {  332. 

Effect  of  death  of  husband  and  father,  %  333. 

Right  of  mother  to  setUe,  i  384. 

Grounds  of  action. 

 Loss  of  support  In  general,  S  339. 

 Causing  shiftlessness  and  dissipation,  {386. 

 Spending  wife's  money  for,  or  hy  reason  of,  liquor,  {  337. 

 Injuries  to  person,  {  888. 

 Proximate  cause  of  injury,  IS  839-346. 

Persons  liable. 

 In  general,  §1346-354. 

<  Sureties  on  dealer's  bond,  SS  355-859. 

 Liability  of  former  owner,  6  360. 

 When  sale  made  to  third  person  who  furnished  Uqnor,  |  361. 

Coatributlo  -.  between  dealers,  IS  862-864. 
Persons  entitled  to  sue,  IS  366-369. 
Defenses. 

 Knowledge  of  plaintiff  of  sale,  S8  370,  371. 

 Defective  bond,  §5  372,  373. 

 License  no  defense,  8S374,  375. 

Parties. 

 Plaintiff,  SS  376-381. 

 Defendant,  SI  882-887. 

Pleading,  §$388-392. 

Presumptions,  §§  393-396. 

Necessary  elements  of  proof,  Sfi  397,  396. 

Evidence  admissible. 

 In  geneAil,  IS  899-408. 

 Loss  to  ehlldren  of  deceased,  SS408,  404. 

—      Flnaneial  reverses  of  deceased,  §  405. 

'  Experience  of  others  at  same  place,  §  406. 

—^—Instruction  to  defendant's  servants  not  to  sell  to  deceased,  |407. 
——Charge  of  crime  against  deceased,  §408. 

 Previous  habits  of  deceased,  IS  409,  4ia 

^——Amount  necessary  to  support  plaintiff,  411. 

Affection  and  sympathy  for  deceased,  1412. 
—^—Earning  capacity  of  deceased,  SS413,  414. 
———Village  record  showing  grant  of  license,  S415. 
 Mortality  tables,  §S  416-418. 

 Expert  testimony  as  to  eftect  of  continued  intoxieatloB,  410. 

Circumstantial  evidence,  SS  420-424. 

'Weight  and  sufficiency  of  evidence,  S 1425-440. 

Damages. 

'   Measure  of  damage,  441,  452. 

 Beduction  of  loss,  §453. 

 Mitigation,  §§454,  455. 

 Amount  recovered,  St456-460L 

Instructions,  Sf  461-468. 
Question  for  Juiy,  It  469-471. 


■nc_  T.TQTTOB  CONTBACTS. 

Contracts  executed  In  foreign  state,  §1472-474. 
BecoTsry  f>f  price  of  liquor  sold,  IS  476-479. 
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Payments  for  liquoT  Tinlawfullj  aold,  |{  480,  481. 

Evidence,  SS  482-484. 
Instructions,  S  485. 


CbOSS-REFEREN  CES. 

Validity  of  note  given  for  unexpired  term 
of  iteense,  see  Bias  and  Notes,  |  68. 

Iiftoxlcatlon  as  ground  for  canceling  con- 
Veyatice,  see  Cancelation  of  Instruments,  8  3. 

i^e&se  requiring  sale  of  particular  kind  of 
bser,  see  Landlord  and  Tenant,  IS  139-144. 

Drunkenness  as  defense  to  prosecution  for 
larceny,  see  Larceny,  SS  US,  119. 

iDriinkenness  as  ground  for  discharging 
q^iplDyee,  see  Master  and  Servant,  S  13. 

tittoxicatlon  as  affecting  credibility  of  wlt- 
peaUi  see  Witnesses,  i  364. 

I.  FOWEB  TO  CONTBOL  TBAJTIO. 
EfQTince  of  l^slatnre. 
t.    (1878.)    It  is  the  province  of  the  legis- 

laltire  to  regulate  the  sale  of  malt,  spirit- 
uous and  vinous  liquors,  and  to  fix  the  price 
[if  a  license  to  sell  the  same;  and  the 
remedy  for  a  reduction  of  the  price  so 
lIEBlted  and  prescribed  by  legislative  au- 
tlUKity  Is  by  application  to  the  legislature 
ttwU  and  not  to  the  courts.  State,  ex  rel. 
inOft,  V.  Hardy,  7  Neb.  377. 

2.  (1894.)  The  legislature,  in  the  exer- 
cise of  the  police  power  of  the  state,  may 
not  pnly  control  the  license  and  sale  of  in- 
fiotidating  liquor  therein,  but  may  entirely 
prohibit  such  license  and  sale.  Hunzinger 
V.  atate,  39  Neb.  653  (68  N.  W.  194). 

JCuiielpal  corporations. 

."i.  (1873.)  By  section  350  of  the  criminal 
code  of  1866,  all  the  powers  and  duties  de- 
TOlvlug  upon  the  county  commissioners.  In 
l^^tlon  to  the  granting  of  license  for  the 
Allft  of  liquors,  are  conferred  upon  the 
Xfroper  authorities  of  all  towns  and  cities, 
■within  the  incorporated  limits  thereof.  Sex- 
<9on  V.  Kelley,  3  Neb.  104. 

4.  (1886.)  Cities  of  the  second  class 
Entire  authority  under  subdivision  Vtll  of  sec- 
tlm  69  of  the  act  of  1879,  entitled  "An  act 
in  'provide  for  the  organization,  government, 
ami  powers  of  cities  and  viilages."  to  Im- 
jiih-f  an  occupation  tax  upon  liquor  dealers 
in  nddition  to  the  amount  paid,  for  license 
to  sell  liquor.  State,  ex  rel.  Sage,  v.  Ben- 
tw«t,  19  Neb.  191  (26  N.  W.  714). 

(1890.)  The  board  of  trustees  of  a 
rULage  has  authority  to  enact  an  ordinance 
ffr  ijihtohlblt  the  sale  of  intoxicating  liquors 


within  the  corporate  limits,  and  to 
as  a  penalty  for  its  violation  the  I 
of  a  flue  not  to  exceed  one  hundre< 
and  for  Imprisonment  in  default  of 
ment  of  the  fine  and  costs.  Batlev 
30  Neb.  865  (47  N.  W.  208). 

6.  (1907.)  One  Of  the  main  ol 
the  passage  of  chapter  50,  Compiled 
1881,  known  as  the  "Slocumb  law,' 
establish  the  principle  of  local  opi 
to  permit  the  people  of  each  mm 
in  this  state  to  determine  for  thi 
whether  or  not  the  liquor  traffic  si 
licensed  therein.  Reuach  v.  City  of 
78  Neb.  828  (112  N.  W.  377). 

7.  (1907.)  By  the  term  "mnnldp 
as  used  in  the  Slocumb  law,  is  oi 
meant  the  political  year,  as  by  so 
ing  the  term  the  principle  of  local  ' 
conserved  and  applied.  Reusch  v. 
Lincoln,  78  Neb.  828  (112  N.  W.  37^ 

8.  (1907.)    By  an  amendment 
the  Lincoln  charter  in  1905,  by  wh 
nlal  elections  Instead  of  annual 
were  provided  for,  the  legislature 
intend  to  abandon  the  policy  of  loci 
Reusch  V.  City  of  Lincoln,  78  Neb. 
N.  W.  377). 

Counties. 

9.  (1877.)  The  authority  of  th* 
Commissioners  to  license  the  sale 
icatlng  liquors  is  confined  to  those 
of  the  county  lying  outside  the  1 
Incorporated  towns  and  cities.  Pi 
City  of  Tecumseh,  5  Neb.  312. 

Bight  to  punish  for  unlawful  sali 

10.  (1889.)    Where  It  Is  necessa 
cense  a  traffic— as  the  sale  of  inti 
liquors— or  a  particular  kind  of 
which  If  not  licensed  and  regulated 
need  to  defraud  fndlTiduals  or  thi 
the  right  to  punish  by  Imprlsonme 
failure  to  pay  the  license  fee  and 
license  is  unquestioned,  because  su( 
is  necessary  for  the  preservation 
and  welfare  of  society;  but  this  po^ 
not  apply  to  a  mere  occupation  ta 
V.  Green,  27  Neb.  64  (42  N.  W.  915). 
ruled.  63  Neb.  829,  64  Neb.  342.] 

Sale  In  sister  state  effective  in  th 

11.  (1891.)  Section  2360  of  the 
Iowa  prohibits  the  manufacture 
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or  selling  of  Intoxicating  liquors  within  the 
state  for  any  purpose  except  for  pharmaceu- 
tical, medical, 

purposes,  and  then  only  by  persons  holding 
Iiermlts  from  the  proper  authorities.  The 
Franz  Brewing  Company,  without  such  per- 
mit, manufactured  and  sold  In  that  state  a 
quantity  of  beer  for  the  purpose  of  being 
transported  to  this.  Held,  That  the  sale  was 
in  riolatlm  of  said  law,  and  that  the  Iowa 
statute  does  not  conflict  with  section  8, 
articlel  of  the  federal  constitution,  which 
coafers  upon  congress  the  ezcluslTe  power 
to  regulate  Interstate  commerce.  Tredway 
I.  Rilev,  32  Neb.  496  (49  N.  W.  268;  29  Am. 
St.  Rep.  447). 

n.  ooHSTrnrnoNALiTY  ov  acts 

AXD  OBSINANCES. 
In  generaL 

12.  (1892.)  Under  the  title  of  "An  act 
amendatory  of,  and  supplemental  to,  (diapter 
50  of  the  Compiled  Statutes  of  1886,  entitled 
Uquors,' "  additional   matter  germane  to 

tbe  purpose  of  chapter  50  may  be  added. 
In  re  WMte,  33  Neb.  812  (51  N.  W.  287). 

Constitational  amendment. 

13.  (1889.)  Proposed  amendments  to 
tbe  constitution,  being  the  proposition  to 
prohibit  "the  manufacture,  sale,  and  keep- 
ing for  sale  of  Intoxicating  liquors  as  a 
beverage,"  and  to  the  proposition  to  license 
and  regulate  by  law  "the  manufacture,  sale, 
and  keeping  for  sale  of  Intoxicating  liquors 
as  a  beverage,"  are  Independent,  and  to  be 
separately  submitted  to  the  electors  of  the 
state  for  approval  or  rejection.  Any  elector 
may  vote  for  either,  or  against  either  or 
both  of  such  propoBltions.  In  re  Senate  File 
SI,  25  Neb.  864  (41  N.  W.  981). 

Power  of  county  over  sales  in  munici- 
pality. 
See,  also,  ante,  H  3-8. 

14.  (1894.)  The  proviso  in  section  1. 
chapter  60,  Compiled  SUtutes  1893.  tbat 
"Provided,  Such  [countyj  board  shall  not 
have  power  to  Issue  any  license  for  the  sale 
of  a!:y  liquors  In  any  city  or  Incorporated 
village,  or  within  two  miles  of  the  same." 
Is  not  obnoxious  to  any  provision  of  the 
constitution,  because  the  Inhabitants  living 
within  two  miles  of  the  corporate  limits  of 
the  cities  and  villages  of  the  state,  situated 
In  counties  not  having  150,000  Inhabitants, 
are,  by  such  proviso,  deprived  of  the  privi- 
ly of  having  the  sale  of  the  liquors  li- 
censed within  tbeir  territory.  Hunzinger  v. 
State,  39  Neb.  663  (68  N.  W.  194). 


Slocnmb  act 
See,  also,  ante,  IS  3-8. 

15.  (1881.)  The  exaction  of  license  fees, 
under  the  act  "to  regulate  the  license  and 
sale  of  malt,  spirituous,  and  vinous  liquors," 
etc.,  approved  February  28,  1881,  Is  not  tax- 
ation, either  in  the  ordinary  or  the  consti- 
tutional signiflcation  of  that  term,  and  hence 
the  constitutional  requirement  of  uniformity 
does  not  apply.  Pleuler  v.  State,  11  Neb.  647 
(10  N.  W.  481). 

16.  (1881.)  Privileges  granted  under 
former  law,  repealed  by  act  of  1881,  were 
revoked  on  taking  effect  of  the  new  act  June 
1,  1881.  Pleuler  v.  State,  11  Neb.  647  (10 
N.  W.  481). 

17.  (1885.)  The  act  of  the  legislature 
approved  February  28,  1881,  commonly 
known  as  tbe  Slocumb  Liquor  Law,  is  not 
unconstitutional  as  being  In  violation  of  the 
provision  of  the  constitution  of  the  United 
States,  which  provides  that  "the  citizens  of. 
each  state  shall  be  entitled  to  all  the  privi- 
leges and  Immunities  of  citizens  !□  the  sev- 
eral states,"  it  being  the  exercise  of  the 
police  power  of  the  state  for  the  protection 
of  Its  citizens,  and  not  tor  the  purpose  of 
revenue  or  the  regulation  of  commerce.  In 
the  exercise  of  such  power.  It  Is  competent 
(or  the  l^slature  to  require  that  tbe  licensee 
shall  be  a  resident  of  the  state,  and  subject 
to  Its  laws  and  to  the  processes  of  Its  courts. 
Mette  V.  McOuckin,  18  Neb.  323  (25  N.  W. 
338). 

IS.  (1889.)  Section  28  of  chapter  61. 
laws  of  1881,  commonly  known  as  the  Slo- 
cumb Law,  held  constitutional  bo  far  as  this 
case  is  concerned,  without  a  discussion  of 
the  question.  State,  ex  ret.  Bryant,  v.  Lou- 
ver, 26  Neb.  757  (42  N.  W.  762). 

19.  (1901.)  Section  20,  chapter  50,  Com- 
plied Statutes  1899,  with  respect  to  keeping 
Intoxicating  liquors  for  sale  without  a  li- 
cense. Is  valid  legislation.  Cooney  v.  State, 
61  Neb.  842  (85  N.  W.  281). 

20.  (1902.)  Chapter  60  of  Compiled  Stat- 
utes of  Nebraska,  commonly  known  as  the 
"Slocumb  Law,"  is  a  rigid,  drastic  and  pro- 
hibitive enactment  denouncing  all  sales  of 
intoxicating  liquors  not  made  strictly  In 
compliance  with  its  provisions.  Schoenhafen 
Brewing  Co.  v.  Whipple,  2  Unof.  704  (89  N. 
W.  751). 

Collection     and     disposition     of  license 
money. 

21.  (1879.)  The  act  of  the  legislature, 
entitled  "An  act  to  legalize  the  collecting 
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or  recelTlng  and  expending  moneys  col-     trial.   Pleuler  v.  State,  11  Neb.  I 


lected  or  received  by  virtue  of  any  levy 
made  by  an  city  of  the  second  class,  or  In- 
corporated town,  upon  dram  shops,  liquor 
dealers,  or  saloons,  for  a  license  tax,  or  a 
license  for  the  sale  of  malt,  spirituous,  or 
vinous  liquors,  or  intoxicating  drink,  '  la 
cities  of  the  second  class,  or  Incorporated 
towns"  (laws  1877,  p.  171),  being  repug- 
nant to  section  5,  article  VIII  of  the  con- 
stitution, is  void.  City  of  Hagtings  v. 
Thorne,  8  Neb.  160. 

22.  (1904.)  The  provisions  of  section 
28,  chapter  80.  Oomplled  Statutes,  are  not 
In  conflict  with  section  5,  article  VIII  of 
our  constitution.  State,  ex  rel.  School  D\a- 
trict,  V.  Sams,  71  Neb.  669  (99  N.  W.  644). 

Berocation  of  license.  ' 

23.  (1888.)  Section  92,  chapter  13,  Com- 
piled Statutes  1887,  providing  that  a  license 
to  sell  Intoxicating  liquor  shall  be  revoked 
upon  the  conviction  of  the  licensee  of  any 
violation  of  any  law,  ordinance  or  regula- 
tion pertaining  to  the  sale  of  such  liquors, 
is  not  a  taking  of  projierty  without  due 
process  of  law.  Martin  v.  State,  23  Neb. 
371  (36  N.  W.  554). 

Remission  of  penalty. 

24.  (1881.)  The  act  of  February  28.  1881, 
p.  28,  regulating  the  license  and  sale  of  in- 
toxicating liquor  and  providing  that  the 
magistrate  before  whom  a  conviction  for 
violation  thereof  is  had,  may  remit  any  por- 
tion of  the  penalty,  and  order  the  discharge 
of  the  prisoner,  on  his  giving  information 
as  to  where  he  procured  the  liquor,  is  not 
unconstitutional  as  a  granting  of  pardoning 
power  to  the  magistrate.  Pleuler  v.  State, 
11  Neb.  &47  (10  N.  W.  481). 

Permitting  appeal  to  district  court. 

25.  (1881.)  The  act  of  February  28. 
1881,  page  4,  regulating  the  license  and 
sale  of  intoxicating  liquors,  Is  not  uncon- 
stitutional In  allowing  an  appeal  from  the 
county  board  to  the  district  court  nor  In 
that  It  arbitrarily  prohibits  sales  in  cer- 
tain places.  PieuJer  v.  State,  11  Neb.  547 
(10  N.  W.  481). 

Act  determining  effect  of  certain  evidence. 

26.  (1881.)  The  act  of  February  28, 
1881,  page  18,  regulating  the  license  and 
sale  of  intoxicating  liquor,  and  providing 
what  effect  may  be  given  to  certain  evi- 
dence in  fixing  responsibility  for  Injurious 
results  of  Intoxication,  is  not  unconstitu- 
tional as  a  denial  of  the  right  to  a  jury 


W.  481). 

Taxation  of  costs  in  prosecutions 

27.  ( 1906. )  Section  22,  chi 
Compiled  Statutes  of  1905,  In  so 
authorizes  the  taxation  of  costs 
complaining  witness,  unless  the  < 
sustain  the  finding  that  there  wa 
cause  for  the  complaint,  la  uncon 
and  void.  Teatt  v.  Fox,  76  Neb, 
N.  W.  779). 

Ordinance. 

28.  (1892.)  An  ordinance  regu 
license  and  sale  of  liquor  is  Talk 
it  does  not  directly  specify  the  c 
shall  sign  and  issue  the  licenses, 
prescribes  the  form  of  license,  wt 
the  officers  who  are  to  sign  it. 
Lutz,  36  Neb.  527  (54  N.  W.  860 

m.  LICENSSS  AND  TA3 
Necessity  of  obtaining  license. 

29.  (1877.)  A  party  who  ta) 
license  to  sell  liquors  in  a  city  c 
ond  class,  under  the  authority 
686,  chapter  58,  General  Statutes,  i 
required  to  take  out  a  second  lice 
an  ordinance  of  the  city,  in  order 
conduct  his  business  (luring  the 
at  the  place  mentioned  in  the  fir 
Ex  parte  Schmitker,  6  Neb.  108. 

30.  (1889.)  A  liquor  dealer, 
license  in  his  own  city  or  county, 
duct  a  wholesale  business  In  an 
the  state  and  is  not  required  to 
license  at  the  place  of  sale.  Gillet 
27  Neb.  158  (42  N.  W.  1064). 

31.  (1896.)  The  sale  of  In 
liquors  within  cities  and  villages 
be  carried  on  under  ordinances 
acted  by  the  corporate  authoritie 
Until  a  proper  ordinance  Is  ad 
license  or  permit  for  the  sale  < 
within  Bucb  corporate  limits  can 
issue.  Homberger  v.  State,  47  Nc 
N.  W.  23). 

32.  (1897.)  A  liquor  dealer  n 
a  license  from  the  city  or  county 
his  store  Is  kept.  With  such  liceuE 
send  out  agents  and  take  order 
part  of  the  state  tor  goods  to  be 
forwarded  from  the  stock  kept 
store;  and  he  is  not  required  to 
license  from  the  authorities  of  ea< 
county  in  which  contracts  are  mad 
agent.  Rilej/  v.  Bancro^r*  Estate 
864  (71  N.  W.  745). 
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EUglbUlty  of  applicant. 

33.  (1904.)  A  liquor  license  Is  In  the 
DBture  of  a  personal  privilege,  and  the  peti- 
tioners must  represent  the  applicant  to  be 
sucb  a  person  as  the  law  permits  to  receive 
a  license.  In  re  Application  of  Tierney,  71* 
Neb.  704  (99  N.  W.  518). 

34.  (1904.)  A  license  to  deal  in  intozl- 
eating  liquors  is  In  the  nature  of  a  per- 
sonal trust,  and  the  applicant  for  such 
privilege  must  be  a  person  able,  willing  and 

c-ompetent  to  carry  out  such  trust,  and  not 
delegate  it  entirely  to  others.  In  re  Ap- 
plication of  Erug,  72  Neb.  576  (101  N.  W. 
242). 

35.  (1904.)  Under  the  provisions  of  sec- 
tion 1,  chapter  50,  Compiled  Statutes  1903, 
the  licensing  board,  upon  the  hearing  of  an 
application  to  grant  a  liquor  license,  must 
pass  upon  the  character  and  standing  of 
the  applicant  and  his  citizenship,  and  the 
board  is  without  authority  to  delegate 
tliese  functions  to  another  person  or  cor- 
poration by  Issuing  the  license  In  the  name 
of  one  shown  to  be  not  the  real  party  In 
interest,  upon  the  understanding  that  such 
person  or  corporation  will  select  a  person 
to  conduct  the  business  under  the  license. 
In  re  Application  of  Krug,  72  Neb.  576  (101 
N.  W.  243). 

PetititHi  or  application  for  license. 
 Necessity  of. 

36.  (1S86.)  The  presentation  or  filing 
of  a  petition,  signed  by  not  le&a  than  thirty 
resident  freeholders,  applying  for  a  license 
to  sell  spirituous  liquors.  Is  an  indispen- 
sable prerequisite  to  the  Issuance  of  such  a 
license  in  an  incorporated  Tillage.  State, 
a  rel  Conway,  v.  Weber,  20  Neb.  467  (30 
N.  W.  531). 

 Who  are  freeholders. 

Duty  of  register  of  deeds  as  to  searching 
records  to  ascertain  whether  petitioners  are 
freeholders,  see  Register  of  Deeds,  5  3. 

37.  (1904.)  A  "freeholder"  is  one  who 
has  property  right  in  and  title  to  real 
estate.  Campbell  v.  Moron,  71  Neb.  615  (99 
N.  W.  498). 

3S.  (1904.)  A  wife,  living  with  her  hus- 
band on  land,  the  title  to  which  is  In  the 
latter  and  which  is  occupied  by  them  jointly 
as  a  family  homestead,  is  not,  by  reason 
thereof,  a  freeholder  within  the  meaning  of 
wction  25,  chaptep  50,  Complied  Statutes, 
regalating  the  sale  of  Intoxicating  liquors. 
The  same  Is  true  as  to  a  husband  living 


with  his  wife  on  land,  occupied  by  them 
jointly  as  a  homestead,  the  legal  title  tn 
which  is  in  her.  Campbell  v.  Moran,  71 
Neb.  616  (99  N.  W.  498). 

39.  (1904.)  Under  section  25,  chapter 
50,  Compiled  Statutes,  the  freeholders  re- 
quired as  signers  of  the  petition  tor  a  li- 
cense to  sell  intoxicating  liquors  must  be 
bona  ft.dc  freeholders,  and  not  such  as  were 
made  freeholders  for  the  purpose  of  enab- 
ling them  to  sign  the  petition.  CoJglaeier  v. 
McClary  d  Martin,  6  Unot  332  (98  N.  W. 
670). 

40.  (1906.)  Individual  partners  of  a 
firm  that  hold  title  to  realty  is  a  freeholder 
and  may  sign  a  petition  for  a  liquor  license. 
Tatteraall  v.  NeveU,  77  Neb.  843  (110  N.  W. 

■  708). 

40a.  (1906.)  Where  a  deed  is  In  escrow 
at  the  time  a  petition  for  a  liquor  license 
was  signed  but  was  delivered  before  the 
hearing,  the  grantee  Is  entitled  to  sign  the 
petition  as  a  freeholder.  Tattersatt  v.  Ne- 
veU,  77  Neb.  843  (110  N.  W.  708). 

41.  (1906.)  Possession  of  real  estate  is 
some  evidence  of  title,  but  evidence  of  pos- 
session is  not  Buffielent  of  itself  to  estab- 
lish a  freehold  estate.  Swihart  v.  Hansen, 
76  Neb.  727  (107  N.  W.  862). 

42.  (1907.)  Holders  of  the  legal  title  to 
parts  of  an  addition  to  a  village  that  is 
apparently  of  very  little  value,  and  the 
parties  themselves  admit  tfaey  do  not  know 
the  dimensions  of  their  property,  together 
with  a  showing  such  person  signed  a  peti- 
tion for  liquor  license  soon  after  obtaining 
such  lots,  are  not  such  botia  fide  freehold- 
ers as  may  sign  such  petition.  Dye  v.  Raser, 
79  Neb.  149  (112  N.  W.  332). 

43.  (1907.)  The  statutory  qualification 
of  a  freeholder  as  a  petitioner  upon  an  ap- 
plication for  a  saloon  license  does  not  re- 
quire evidence  so  conclusive  as  would  be 
requisite  to  enable  him  to  recover  In  eject- 
ment against  an  adverse  claimant,  hut  it  Is 
sufficient  If  he  has  by  record  or  docupien- 
tary  evidence,  or  both,  and  In  good  faith 
claims  and,  believes  himself  to  have  a  free- 
hold estate  In  lands  within  the  prescribed 
district  within  which  he  resides.  Starkey  v. 
Palm,  80  Neb.  393  (114  N.  W.  287). 

 Signer*  most  be  bona  flde  freehold- 
ers. 

44.  (1903.)  Finding  of  the  district  Judge 
on  appeal  from  the  order  of  the  license 
board  granting  a  license,  that  ttae  signers 
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of  the  petition  were  bona  fide  freeholders, 
Arid  not  sustained  where  such  signers  be- 
come freeholders  the  day  before  signing,  by 
reason  of  a  conveyance  to  thirty-four  per- 
sons jointly  of  a  tract  of  land  for  the  al- 
leged purpose  of  a  baseball  and  picnic 
ground,  each  contributing  %5  towards  the 
purchase  price,  as  an  "Investment."  Ben- 
nett  V.  Otto,  68  Neb.  652  (94  N.  W.  807). 

45.  (1904.)  Where  the  evidence  heard  by 
the  village  board  on  a  remonstrance  to  the 
granting  of  a  license  shows  that  certain 
signers  of  the  petition  were  made  free- 
holders for  the  purpose  of  Qualifying  them 
to  become  signers,  it  Is  not  competent  for 
the  board  to  count  such  signers  upon  the 
petition;  and  if,  after  deducting  them,  those 
that  remain  are  less  than  the  number  re- 
quired by  law,  the  license  must  be  denied. 
Colglazier  v.  MoOlary  d  Marttn,  6  Unot.  332 
(98  N.  W.  670). 

46.  (1904.)  Evidence  examined,  and  held 
that  the  signers  whose  names  appear  in  the 
opinion,  were  made  freeholders  for  the  pur- 
pose of  enabling  them  to  sign  the  petition. 
Cotglaxier  v.  IfcCIory  (E  Martin,  5  Unof.  332 
(98  N.  W.  670). 

47.  (1907.)    Under  the  liquor  laws  of  this 
state  (Comp.  Stats.,  ch.  50)  a  petition  for  aj 
liquor  license  must  be  signed  by  bona  fiAe 
freeholders.  Dye  v.  Rater,  79  Neb.  149  (112 
N.  W.  332). 

48.  (1907.)  Lapse  of  time  aTone  wll  not 
qualify  a  bad  faith  freeholder  to  sign  a  peti- 
tion for  liquor  license.  Dye  v.  Rater,  79 
Neb.  149  (112  N.  W.  332). 

49.  (1907.)  One  made  a  freeholder  for 
the  sole  purpose  of  qualifying  him  as  a  peti- 
tioner for  a  liquor  license  Is  not  a  bona  fide 
freeholder  within  the  meaning  of  the  liquor 
law.  Dye  v.  Rater,  79  Neb.  149  (112  N.  W. 
332). 


 Bight  of  infants  to  sign. 

50.  (1903.)  Infant  children,  although 
residents  and  heirs  to  estates  of  Inherit- 
ance in  real  estate  In  the  precinct,  are  not 
qualified  signers  of  a  petition  for  the  sale 
of  intoxicating  liquors  In  such  precinct. 
Thompton  V.  Bagan,  70  Neb.  169  (97  N.  W. 
247). 


 Signing  after  filing. 

51.  (1891.)  A  petition  for  a  liquor  li- 
cense may  be  signed  after  It  has  been  filed. 
Livingtton  v.  Corey.  33  Neb.  866  (60  N.  W. 
263). 


'  ■    ■   Kumber  of  signers  necesi 

62.  (1891.)  Where  after  a  di 
the  number  of  disqualified  signer 
tlon  to  sell  Intoxicating  liquors 
than  the  number  required  by  stat 
upon  the  petition,  there  is  a  sufl 
ber  of  qualified  signers.  Li\ 
Corey,  33  Neb.  366  (50  N.  W.  26 

53.  (1902.)  Under  section  25 
50,  Compiled  Statutes,  a  petlUo 
cense  to  sell  malt,  spirituous 
liquors  is  sufiiclent  If  signed  by 
dent  freeholders  of  the  ward 
where  the  sale  of  such  liquors 
place,  and,  in  case  there  are  less 
resident  freeholders  in  such  ware 
the  petition  is  sufficient  if  slgne 
Jorlty  of  the  resident  freeholde 
ward  or  village.  Somert  v.  Ftees 
383  (89  N.  W.  1036). 

 Necessity  of  stating  natu 

64.   (1893.)    It  is  not  necessa 
In  a  petition  for  a  liquor  licen 
the  applicant  desires  to  sell  at  n 
retail.  Brown  v.  iMiz,  36  Neb. 
W.  860). 

——Description  of  premiBea. 

55.  (1896.)  A  petition  filed  1 
cation  for  license  to  sell  Intozlcai 
should  contain  such  a  descript 
premises  where  it  Is  proposed  to 
business  as  Indicates  the  exact  k 
It  It  does  this  it  Is  sufficient 
amhom,  47  Neb.  153  (66  N.  W 

Notice  of  applicatiim. 

 Purpose  of  notice. 

56.  (1892.)  The  object  of  a  i 
application  for  a  liquor  license  1: 
wide  publicity  as  possible  to  th 
application,  so  that  If  any  perso 
any  violation  of  the  license  law 
plicant,  or  any  valid  reason  i 
should  not  be  granted  to  him,  h( 
forward  and  make  objection.  8i 
Brigham,  v.  City  of  South  Oma 
876  (51  N.  W.  291). 


67. 


Necessity  and  time  of  no 
(1887.)    In  an  application 


to  sell  Intoxicating  liquors  und 
visions  of  chapter  50  of  th( 

Statutes,  It  la  necessary  to  give'i 
weeks'  notice  of  the  same  in  i 
provided  by  law;  and  where  tl: 
published  In  a  newspaper,  the  c 
or  village)  board  has  no  authoi 
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any  action  thereon  until  the  expiration  of 
the  time  during  which  the  notice  must  be 
giTen.  Any  action  taken  by  them  before  the 
expiration  of  the  two  weelu  will  be  void. 
Petton  V.  Drummond,  21  Neb.  ,492  (32  N. 
V.  593). 

58.  (1887.)  Notice  of  application  for  a 
license  was  published  In  a  newspaper,  the 
first  publication  being  on  Saturday,  the  6th 
day  of  June.  The  time  for  hearing  the  ap- 
plication was  fixed  in  the  notice  as  the 
third  Ftlday  in  Jane,  which  was  tue  18th 
day.  On  that  day,  the  village  board  being 
fn  session,  the  application  was  considered, 
and  there  being  no  objections  to  the  issu- 
ance of  the  license,  the  22d  day  of  June  was 
appointed  for  the  hearing.  Held,  That  the 
board  had  no  authority  to  make  the  order, 
:he  notice  being  Inaufflclent  Pelton  v. 
Dnnmond,  21  Neb.  492  (32  N.  W.  693). 

69.  (1893.)  Action  cannot  be  taken  by 
a  dty  council  on  an  application  for  a  liquor 
UcoiBe  until  at  least  two  weeks*  notice  of 
the  filing  thereof  has  been  given  in  the 
mode  provided  by  law.  Brown  v.  Lutz,  86 
Neb.  527  (54  N.  W.  860). 

60.  (1894.)  Two  weeks'  notice  of  an  ap- 
plication fbr  llqaor  license  Is  essential  to 

confer  juriadiction  upon  the  county,  city  or 
or  Tillage  board  to  which  it  is  addressed, 
and  a  license  Issued  without  the  statutory 
notice  will  be  held  void  mat  In  a  collateral 
proceeding.  Zielke  v.  State,  42  Neb.  750  (60 
N.  W.  1010). 

SI.  (1S98.)  An  application  for  a  license 
to  sell  liquor  cannot  be  acted  upon  until 
at  least  two  weeks'  notice  has  been  given 
In  the  manner  specified  by  statute.  Action 
can  only  be  taken  after  the  expiration  of 
two  weeks,  and  consequently  action  on  the 
fourteenth  day  after  the  flrst  publication 
of  notice  Is  premature.  Pisar  v.  State,  56 
Neb.  435  (  76  N.  W.  869). 

62.  -  (1898.)  Notice  of  the  application.  In 
compliance  with  the  statute,  is  essential  to 
crafer  Jurisdiction  on  the  board  to  which 
the  application  is  addressed;  and  a  license 
Issued  without  such  notice  is  void  and  may 
be  collaterally  attacked.  Pisar  v.  State,  66 
Neb.  455  (  76  N.  W.  869). 

Bepnblicatloii  after  additional  sign- 
ers. 

63.  (1891.)  Petitioners  may  sign  an  ap- 
pllcatioQ  for  a  liquor  license  after  it  has 
Iwen  filed  with  city  clerfc  and  notice  given; 
and  the  latter  need  not  he  republished.  Liv- 


ingaton  v.  Corey.  33  Neb.  366  (50  N.  W. 
263). 

64.  (1903.)  It  l8  not  necessary  to  repub- 
lish the  notice  of  application  for  license  to 
sell  intoxicating  liquors  after  additional 
names  are  permitted  to  be  added  to  the  pe- 
tition. Thompton  V.  Eagan,  70  Neb.  169  (97 
N.  W.  249). 

—  ■■    Publication  of  notice. 

65.  (1890.)  Where  the  notice  of  the  fil- 
ing of  an  application  for  a  liquor  license  is 
given  by  publication  In  a  newspaper,  it  must 
be  In  a  paper  published  In,  and  having  the 
largest  circulation  in  the  county  where  the 
liquors  are  to  be  sold.  In  the  absence  of  a 
charge  of  bad  faith  on  the  part  of  the  appli- 
cant In  the  selection  of  the  paper,  his  de- 
cision in  that  regard  will  not  be  inquired 
into.  Lambert  v.  Stevens,  29  Neb.  283  (45 
N.  W.  457). 

66.  (1892.)  The  applicant  for  a  license 
to  sell  Intoxicating  drinks  must  cause  a 
notice  of  his  application  to  be  published  at 
least  two  weeks  In  >  a  newspaper  published 
In  the  county,  baring  the  largest  circulation 
therein.  This  notice  Is  to  be  continued  for 
two  weeks.  It  is  to  be  published  In  every 
issue  of  the  paper.  If  the  paper  la  published 
daily,  then  the  notice  must  be  published 
daily.  If  the  paper  is  published  weekly, 
then  weekly  publication  will  be  auffldent. 
8t€Ue.  ex  rel.  Brigham,  v.  Cfty  of  South 
Omaha,  33  Neb.  876  (61  N.  W.  291). 

67.  (1894.)  Notice  of  an  application  for 
a  license  to  sell  intoxicating  liquors  must 
be  published  at  least  two  weeks  in  a  news- 
paper published  in  the  county  having  the 
largest  circulation  therein,  before  any  ac- 
tion can  be  taken  on  the  application.  When 
the  notice  is  Inserted  In  a  dally  paper,  it 
must  be  published  dally  for  the  statutory 
period.  Roaewater  v.  Pinzenacham,  38  Neb. 
836  (57  N.  W.  563). 

68.  (1894.)  Even  though  the  notice  of 
application  for  a  license  Is  published  in  a 
newspaper  not  having  the  largest  circula- 
tion, the  publication  Is  sufficient,  provided 
the  applicant  acted  in  good  faith  in  the 
making  of  the  choice  of  the  paper,  Roae- 
water  v.  Pinzenacham,  38  Neb.  835  t-  • 
N.  W.  563). 

69.  (1894.)  Where  the  matter  published 
in  each  of  severar  editions  of  a  dally  paper 
Is  not  substantially  the  same,  and  each  edi- 
tion has  a  different  heading  or  name,  aid 
Is  sent  to  a  different  set  of  subscrlLers, 
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liquor  notices  should  be  inserted  in  but  one 
edUion  thereof,  and  the  circulation  of  which 
"^lone  will  determine  whether  the  notice  was 
Inserted  in  the  proper  paper.  Rosetcater  v. 
Pimenscham,  38  Neb.  835  (57  N.  W.  563); 
(1898)  Feil  v.  Kitchen  Bros.  Hotel  Co^  57 
Neb.  22  (77  N.  W.  344). 

70.  (1894.)  The  statute  relating  to  the 
publication  of  notices  of  applications  for 
liquor  licenses  contemplates  that  the  news- 
paper in  which  such  notices  are  to  be  pub- 
lished must  be  one  having  bona  fide  sub- 
scribers. The  circulation  of  the  paper  is  not 
to  be  determined  alone  from  the  number  of 
Subscribers  In  the  county,  but  from  auch 
subscription  list  and  the  bona  fide  average 
Kales  of  the  publication  combined.  Rose- 
water  v.  Pimenscham,  38  Neb.  835  (57  N. 
W.  563). 

.71.  (1898.)  Notice  of  an  application  for 
liquor  license  is  required  to  be  given  for 
two  weeks  prior  to  the  hearing  In  a  news- 
paper published  In  the  county  having  the 
largest  circulation  therein,  unless  no  news- 
paper Is  published  In  such  county.  Where 
jt  notice  is  Inserted  in  a  dally  paper,  it 
must  be  published  daily  top  a  period  stated. 
feil  V.  Kitchen  Bros.  Hotel  Co.,  67  Neb.  22 
(77  N.  W.  344). 

72.  (1898.)  Though  the  notice  of  appli- 
cation for  a  license  should  be  inserted  in 
the  newspaper  having  the  largest  circula- 
tion, the  publication  will  not  be  declared  in- 
valid if  bad  faith  cannot  be  properly  im- 
liuted  to  the  applicant  in  making  choice  of 
the  newspaper.'  Feil  v.  Kitchen  Bros.  Hotel 
Co.,  57  Neb.  22  (77  N.  W.  344). 

73.  (1898.)  Whether  several  editions  of 
^  dally  paper,  in  which  notice  of  application 
|or  a  license  is  published,  are  separate  and 
distinct  publications  Is  a  question  of  fact,  to 
be  determined,  in  the  first  Instance,  by  the 
license  board.  Feil  v.  Kitchen  Bros.  Hotel 
Co.,  57  Neb.  22  (77  N.  W.  344). 

,  74.  (1907.)  Under  section  132,  ch.  17, 
laws  1903,  providing  that  applications  for 
licenses  In  cities  of  more  than  25,000  and 
less  than  40,000,  shall  be  published  in  a 
daily  newspaper  published  in  the  city,  hav- 
ing a  circulation  of  200  subscribers,  and 
iihapter  57,  laws  1903,  amending  section  25, 
^pter  50,  Compiled  Statutes  1891,  so  as 
lo  make  applicable  section  26  of  said  statute, 
r  rovidlng  for  publication  of  applications  in 
r'.ich  cities  In  a  newspaper  published  in 
rild  county  having  the  largest  circulation 
Uereln,  the  publication  In  a  paper  as  pro- 


vided In  the  former  statute  is  suffici 
well  as  in  one  having  the  greatest  < 
tion  in  the  county,  since  the  two  s 
are  not  repugnant.  Tanner  v.  Hedg 
Neb.  772  (111  N.  W.  786). 

 Publication  of  notice,  anthori 

power  of  board. 

75.  (1894.)  Whether  or  not  sevei 
tions  of  a  daily  paper  are  separate  a 
tinct  publications  Is  a  question  of  : 
be  determined,  from  the  evidence, 
license  board  In  deciding  which  pa; 
the  largest  circulation.  Rosewater 
zenscham,  38  Neb.  835  (57  N.  W.  563 

76.  (1894.)    A  license  board  has 
thorlty  to  designate  the  newspaper  In 
the  publication  of  notices  of  appllcat 
licenses  shall  be  made.  Rosewater 
zenscham,  38  Neb.  835  (57  N.  W.  66: 

77.  (1898.)  License  board  has  : 
thorl'".  by  resolution  or  otherwise,  tc 
nate  the  newspaper  In  which  the  publ 
of  notices  for  license  shall  be  made 
V.  Kitchen  Bros.  Hotel  Co.,  57  Neb. 
N.  W.  344). 

—— Affidavit  of  publication. 

78.  (1894.)    The   affidavit   of  thi 
Usher  of  a  newspaper,  accompanylE 
annexed  to  a  notice  of  an  appllcatioz 
license  stating,  after  giving  the  name 
paper,  "that  said  newspaper  has  the 
circulation  in  Douglas  county,  and  tl 
printed  notice  hereto  attached  was, 
personal  knowledge,  published  dally 
said  newspaper  from  the  15th  day 
cember,  1892,  to  the  28th  day  of  Dec 
1892,"  is  prima  facie  evidence  of  the 
cation  of  the  notice,  and  that  the  san 
Inserted  in  the  proper  newspaper.  T. 
davit  may  be  impeached  by  compete: 
dence.    Rosewater  v.  Pinzenacham,  3 
836  (57  N.  W.  563). 

♦ 

Bemonstrances. 
 Who  may  file. 

79.  (1902.)  Under  section  3.  chap 
Compiled  Statutes,  the  right  to  prot 
remonstrate  against  the  Issuance  of 
cense  is  not  confined  to  residents  < 
ward  or  village  where  the  Intoii 
liquors  are  sought  to  be  sold.  Sam 
Vlaznev,  64  Neb.' 383  (89  N.  W.  1036). 

 Time  and  place  for  filing. 

80.  (  1886.  )     Where   an  appllcati 
made  to  a  board  for  license  to  sell 
eating  liquors  and  notice  thereof  duly 
remonstrances  and  objections  to  the 
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a!ice  of  tbe  license  may  be  filed  at  any 

time  before  the  license  Is  granted.  The  time 
for  the  filing  of  remonstrances  Is  not  lim- 
ited to  within  two  weeks  after  the  filing  of 
the  application  for  license.  Yanderlip  v. 
Dcrbv.  19  Neb.  165  (26  N.  W.  707). 

i1.  (1886.)  The  village  clerk  is  the 
clerk  of  the  board  of  village  trustees.  A 
remonstrance  filed  in  the  office  of  such  clerk 
is  "filed  in  the  office  where  the  application 
is  made,"  and  la  sufficient,  yanderlip  V. 
Derby,  19  Neb.  165  (26  N.  W.  707). 

83.  (1903.)  A  protest  addressed  to  a 
board  empowered  to  grant  saloon  licenses 
was  sent  by  mail,  and  received  prior  to  any 
action  granting  the  license  protested  against. 
The  hoard  took  cognizance  of  the  same  and 
ordered  tt  preserved  In  the  flies  of  its  office. 
Held,  That  the  protest  was  "filed"  In  the 
proper  office  within  the  meaning  of  the  law, 
and  that  it  became  the  duty  of  the  board  to 
"appoint  a  day  for  hearing  the  case"  under 
the  requirements  of  section  3,  chapter  50, 
Compiled  Statutes,  ifoore*  v.  State,  ex  ret. 
MacRae,  4  Cnof.  781  (96  N.  W.  226). 

 Effect  of   withdrawal  of  part  of 

signer*. 

83.  (1893.)  One  of  several  signers  of  a 
remonstrance  to  the  granting  of  a  license 
cannot  defeat  the  object  of  the  remonstrance 

by  withdrawing  it  and  allowing  the  license 
to  be  issued  in  the  absence  of  other  signers 
and  without  their  consent.  State,  ex  rel. 
Tennison,  v.  Coleman,  34  Neb.  440  (51  N. 
W.  1025). 

 InsuffldfliicT'  of  pnhlicatlon  of  no- 
tice 

84.  (1898.)  One  may  remonstrate  against 
tlie  granting  of  a  license  on  the  ground  that 
notice  of  iu>plicatlon  was  not  published  In 
the  newspaper  having  the  largest  circula- 
tion, though  remonstrator  is  personally  In- 
terested tn  the  determination  of  the  ques- 
tion. Feil  V.  Kitchen  Bros.  Hotel  Oo.,  57 
Neb.  22  (77  N.  W.  344). 

—  Burden  of  proof. 

8&.  (1890.)  On  the  hearing  of  a  remon- 
strance against  granting  a  liquor  license 
which  denies  any  JurlBdlctlonal  matter,  as 
that  certain  named  petitioners  are  resident 
freeiolders,  or  that  the  petition  is  signed  by 
a  majority  of  the  freeholders  of  the  ward, 
where  the  petition  has  less  than  thirty  sig- 
natures, the  burden  is  upon  the  applicant  to 
prove  these  jurisdictional  facts.  When  the 
nmonstrance  alleges  new  matter,  such  as 


that  certain  signers  to  the  petition  were 
made  freeholders  for  the  purpose  of  enabling 
them  to  sign  the  same,  the  burden  is  upon 
the  remonstrator  to  establish  such  new 
matter.  Lambert  v.  Stevens,  29  Neb.  283 
46  N.  W.  457). 

86.  (1891.)  Violations  of  law  within  a 
year,  by  applicant  for  liquor  license,  may  be 
proved  by  any  competent  evidence,  and 
burden  is  upon  remonstrators.  Livingston 
V.  Corey,  33  Neb.  366  (60  N.  W.  263). 

87.  (1893.)  Where  a  remonstrance  In 
opposition  to  an  application  for  a  liquor 
license  denies  that  the  petition  is  signed  by 
the  requisite  number  of  resident  freeholders, 
the  burden  Is  upon  the  applicant  to  prove 
by .  competent  evidence  that  the  same  Is 
signed  by  the  required  number  of  qualified 
petitioners,  and  If  he  fails  to  do  so,  a  license 
should  be  refused.  Brown  v.  Lutz,  86  Neb. 
527  (54  N.  W.  860). 

88.  (1906.)  The  burden  of  showing  an 
applicant  for  a  liquor  license  sold  liquor  to 
a  minor  Is  on  the  remonstrator.  In  re  Mao- 
Rae.  75  Neb.  757  (106  N.  W.  1020). 

89.  (1906.)  The  burden  of  proof  is  upon 
an  applicant  for  liquor  license  to  prove  that 
be  is  a  man  of  respectable  character  and 
standing,  when  by  remonstrance  such  fact 
is  denied.  Brtnkworth  v.  Bhembeck,  77  Neb. 
71  (108  N.  W.  150). 

90.  (1906.)  Where  the  qualifications  of 
the  signers  to  a  petition'  for  the  sale  of 
liquor  are  put  in  Issue  by  a  remonstrance, 
the  burden  is  upon  the  applicant  to  show  by 
competent  evidence  that  the  petitioners  do 
possess  the  qualifications  required.  SuHhart 
V.  Hansen.  76  Neb.  727  (107  N.  W.  862). 

Hearing  on  remonstrance. 
 Fixing  time  for. 

91.  (1886.)  The  fact  that  a  representa- 
tive, of  the  remonstrants  was  present  and 
made  no  objection  to  the  matter  being  In- 
vestigated by  the  council,  would  not  confer 
the  right  upon  such  council  to  issue  the  li- 
cense without  appointing  a  time  for  the 
hearing,  neither  would  the  board  or  council 
hare  the  right  to  appoint  the  then  present 
time  for  such  hearing.  The  purpose  of  tbe 
law  Is  that  a  future  time  must  be  appointed 
in  order  that  all  persons  Interested  may  be 
present  with  their  witnesses.  State,  ex  rel. 
Metcalf,  V.  Reynolds,  18  Neb.  431  (25  N. 
W.  610). 

92.  (1885.)  The  provision  of  section 
3  of  chapter  60  of  the   Compiled  Stat- 
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utea  of  1886,  by  which  it  Is  provided  that 
upon  an  objection,  protest,  or  remonstrance 
being  filed  against  the  issuance  of  a  license 
to  sell  intoxicating  liquors,  the  count; 
board  or  city  council  shall  appoint  a  day  for 
hearing  the  cose.  Is  mandatory,  and  the 
board  or  council  have  no  authority  to  pro- 
ceed Immediately  to  the  investigation  of  the 
matters  alleged  in  the  remonstrance,  and  a 
mandamus  will  issue  to  compel  the  proper 
action  of  the  board  or  council.  State,  ex 
rel  Metcalf,  v.  Reynom,  18  Neb.  431  (26 
N.  W.  610);  (1886)  Vanderlip  v.  Derby,  19 
Neb.  166  (26  N.  W.  707). 

93.  ( 18S6. )  When  a  remonstrance  has 
been  made  against  a  petition  for  the  sale  of 
liquors,  in  a  village,  the  board  of  truBtees 
should  appoint  a  day  for  a  hearing,  at  some 
future  time  sufficient  to  give  an  opportunity 
to  subpiEna  witnesses  and  make  preparation 
for  trial.  State,  ex  rel.  Conway,  v.  Wefter, 
20  Neb.  467  (30  N.  W.  631). 

94,  95.  (1886.)  Where  a  remonstrance 
against  ^he  issuing  of  a  license  to  a  certaio 
applicant  is  filed  with  the  licensing  board, 
in  which  It  is  alleged  that  the  applicant 
"within  the  five  or  six  months  last  past,  dur- 
ing which  time  he  has  run  a  saloon  In 
Plainview,  has  been  guilty  of  gross  viola- 
tions of  the  law  under  which  he  now  asks 
for  license,"  It  is  the  duty  of  such  board  to 
set  a  day  and  hear  testimony  to  prove  or 
disprove  the  charge,  and  render  a  decision 
thereon.  Bteinkraua  v.  Surlburt,  20  Neb. 
519  (30  N.  W.  940). 

96.  (1886.)  Where  a  petition  is  filed 
asking  a  board  having  authority  to  issue  a 
license  to  sell  malt,  spirituous  and  vinous 
liquors,  and  a  remonstrance  is  filed  in  oppo- 
sition thereto,  in  which  It  is  charged  that 
during  the  year  last  past  the  petitioner 
had  violated  certain  provisions  of  chapter 
50  of  the  Compiled  Statutes  of  1885,  the 
board  has  no  right  to  issue  the  license  but 
must  appoint  a  time  for  hearing  the  remon- 
strance it  the  allegations  are  sufficiently 
specific.  Vanderlip  v.  Derby,  19  Neb.  166  (26 
N.  W.  707). 

9l  (1888.)  Where  a  remonstrance  is 
filed  with  a  village  board  against  the  Issu- 
ance of  license  to  a  particular  applicant  to 
sell  intoxicating  liquors,  it  is  the  duty  of 
such  board  to  set  a  time  for  the  hearing  of 
such  remonstrance,  and  to  grant  the  persons 
so  remonstrating  a  reasonable  time  to  pro- 
dure  their  testimony.  Clark  v.  State,  ex  rel. 
Dunham,  24  Neb.  263  (38  N.  W.  752). 


98.  (188S.)  Upon  an  objection.  pr( 
remonstrance  being  filed  against  tb 
ance  of  a  license  to  sell  intoxicating 
the  county  board,  city  council,  or 
trustees  shall,  under  section  3,  chai 
Compiled  Statutes,  appoint  a  day  fo 
ing  the  case,  and  the  board,  coui 
trustees  have  no  authority  to  issu 
cense  without  appointing  a  time  for  1 
a  remonstrance  filed,  and  investigat: 
same.  State,  ex  rel.  Cox,  v.  Hanlon,  : 
608  (39  N.  W.  780). 

99.  (1892.)    Where  several  perso 
in  a  remonstrance  and  objection 
granting  of  license  to  an  applicant 
liquors,  it  la  the  duty  of  the  board  tc 
the  application  is  addressed  to  set 
for  the  hearing  thereof,  allowing  the 
ors  a  reasonable  opportunity  to  proc 
evidence  upon  which  they  rely  to  del 
application.  State,  ex  rel.  Tenniaon, 
man,  34  Neb.  440  (61  N.  W.  1025). 

100.  (1893.)  After  a  village  boa 
jurisdiction  of  the  subject  matter  of 
plication  to  sell  liquors,  and  t^e  tii 
fully  expired  for  filing  a  remonatran 
one  has  been  filed,  the  petitioners  i 
monstrators  may  consent  to  a  hearin 
early  a  time  as  they  choose,  and  i 
case  cannot  be  hedrd  to  allege  the 
hearing  was  premature.  Sollemt 
Drake,  37  Neb.  680  (56  N.  W.  296). 

101.  (18930  Due  notice  havinf 
published  for  the  full  time  fixed 
statute,  precedent  to  the  hearing  of 
plication  for  a  license  to  sell  llquo 
village  board,  before  which  such  appi 
is  pending,  has  jurisdiction  of  the 
matter,  and  In  case  a  remonstrance  hi 
filed  within  the  statutory  time,  shoult 
hour  of  some  subsequent  day  for  1 
the  application  and  remonstrance.  J 
baek  v.  Drake,  37  Neb.  680  (56  N.  ^^ 

— ^— Beasonbleness  of  time  befon 

ing. 

102.  (1886.)  When  a  village  bo 
10  P.  M.  adjourns  until  9  A.  M.  the  □< 
to  hear  remonstrances  against  the  ii 
of  a  liquor  license,  it  is  not  giving  a 
able  time  to  the  remonstrators  to  i 
for  trial.  State,  ex  rel.  Conway,  v. 
20  Neb.  467  (30  N.  W.  531). 

 Compelling  board  to  fix  time 

103.  (18S5.)  Upon  an  applicatloi: 
mandamus  to  compel  the  appointmei 
time  for  the  hearing  of  a  remonatr 
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la  no  defense  to  allege,  nor  wlU  tbts  court 
Inqalre  as  to  the  falsity  of  the  facts  alleged 
in  Oie  remonstrance.  It  Is  sufficient  if  one 
Is  filed.  State,  ex  rei.  Metcalf,  v.  Reynolds, 
18  Neb.  431  (25  N.  W.  610). 

104.  (1906.)  When  a  remoDstrator  was 
present  at  a  council  meeting  when  resolu- 
tions were  adopted  showing  a  withdrawal 
of  a  remonstrance  proceeding,  he  is  not  en- 
titled thereafter  to  mandamus  to  compel  the 
fixing  of  a  time  for  a  hearing  of  the  remon- 
Etrance.  Mtddlekauff  v.  Adams,  76  Neb.  265 
{107  N.  W.  232). 

Disqualification  of  member  of  board. 
106.   (1889.)    A   member  of   a  village 
boarf  who  signs  a  petition  for  a  license  to 
a  certain  person  to  sell  intoxicating  drinks 

in  such  Tillage,  thereby  debars  blraself  of 
the  right  to  act  upon  such  petition ;  In  other 
vords,  he  cannot  be  petitioner  and  Judge  in 
tbe  same  case,  and  if  without  his  vote  the 
board  Is  equally  divided,  no  valid  license 
can  be  Issued.  State,  ex  rel.  Gomell,  v.  Kaso, 
ZSNeb.  607  (  41  N.  W.  558). 

106.  (1889.)  Where,  In  an  application  to 
a  city  council  for  license  to  sell  intoxicating 
liquors,  a  member  of  the  council  signs  the 
petition  therefor,  as  a  resident  freeholder 
of  the  ward  In  which  the  license  is  to  bo 
granted,  such  councilman  will  be  thereby 
disqualified  from  voting  upon  the  question 
of  granting  or  refusing  the  license.  Foster 
V.  Frost,  25  Neb.  731  (41  N.  W.  647). 

107.  (1894.)  The  disguallflcation  of  mem- 
bers of  the  board  who  have  signed  the  pe- 
tition of  applicant  is  founded  upon  the  fact 
that  by  signing  the  application  they  have 
become  Interested  in  the  Issuing  of  the  li- 
cense, or  at  least  have  prejudged  the  ease, 
and  their  disqualification  Is,  therefore,  not 
removed  by  withdrawing  the  petition,  eras- 
hig  their  signatures,  obtaining  others  in 
their  stead,  and  reflUng  the  petition  so 
changed.  Powell  v.  Boon,  42  Neb.  482  (60 
N.  W.  932). 

105.  (1894.)    Members  of  a  board  whose 
It  is  to  pass  upon  applications  for 

liquor  licenses  disqualify  themselves  from 
acting  upon  such  applications  by  signing 
the  petiUon  on  which  the  application  is 
made,  and  if  their  votes  be  necessary  to  the 
sranting  of  a  license,  no  valid  license  can 
be  issued.  Powell  v.  Egan,  42  Neb.  482  (60 
N.  W.  932). 

— —  Compelling  attendance   of  witness^ 
and  production  of  evidence. 
(1894.)  'a   license  board,  on  the 
'^ng  of  a  remonstrance  against  granting 

I" 


a  liquor  license,  has  power  to  compel  the 
attendance  of  witnesses,  the  production  of 
books  and  papers,  and  to  commit  for  con- 
tempt a  witness  if  he  per^sts  in  refusing 
to  answer  questions,  or  if  he  wilfully  refuses 
to  produce  Dooks  and  papers  before  the 
board.  Roseicater  v.  Pitizenscham.  38  Xeb. 
836  (67  N.  W.  6G3). 

 Hearing  at  regular  session. 

.  110.  (1883  )  A  city  council  may  con- 
alder  remonstrances  against  liquor  licenses 
at  a  regular  adjourned  session.  Ex  parte 
Wolf,  14  Neb.  24  (14  N.  W.  660). 

 Conflicting  evidence  to  be  weighed 

by  board. 

111.  (1906.)  When  an  applicant  for  a 
liquor  license  is  charged  before  the  licensing 
board  with  having  sold  intoxicating  liquor 
on  the  first  day  of  the  week,  commonly 
called  Sunday,  and  the  evidence  on  the 
bearing  is  conflicUng.  the  question  presented 
is  one  of  fact  to  be  determined  on  the 
weight  of  such  evidence.  In  re  iiacRae,  75 
Neb.  767  (106  N.  W.  1020). 

 Evidence  of  who  are  freeholders. 

112.  (1906.)  In  a  hearing  upon  a  remon- 
strance against  granting  a  license  for  the 
sale  of  liquor,  a  witness  who  testifies  that 
the  petitioners  told  htm  they  were  free- 
holders, and  that  he  examined  a  list  of  free- 
holders of  a  village  prepared  by  the  county 
clerk,  does  not  thereby  qualify  himself  to 
testify  who  the  freeholders  of  the  village 
are.  Swihart  v.  Hansen,  76  Neb.  727  (107 
N.  W.  862). 

Time  for  which  license  may  be  granted. 

113.  (1893.)  No  license  for  the  Bale  of 
intoxicating  liquors,  Issued  by  a  city  of  the 
second  class,  can  extend  beyond  the  muni- 
cipal year  In  which  it  shall  b©  granted. 
Brown  V.  Lute,  36  Neb.  527  (54  N.  W.  860). 

114.  (1907.)  The  word  "year"  in  section 
&  of  the  Slocumb  law  and  "municipal  year" 
in  section  26  of  the  same  act  should  be 
construed  together.  County  boards  may  not 
grant  a  license  for  a  term  exceeding  a 
calendar  year,  but  municipal  authorities  may 
grant  a  license  for  a  municipal  year,  which 
may  be  either  longer  or  shorter  than  a 
calendar  year.  Reuach  v.  City  of  Lincoln, 
78  Neb.  828  (112  N.  W.  377). 

Granting  license  to  one  not  real  party  In 

Interest.  - 

115.  (1904.)  The  licensing  board  cannot 
delegate  their  functions  to  pass  upon  the 
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ditracter  and  standing  of  the  applicant  for 
a  license  to  another  by  issuing  a  license 
on  the  name  of  one  shown  to  be  not  the  real 
[larty  in  Interest,  upon  the  understanding 
tb«t  such  person  will  select  a  percon  to 
Bi^duct  the  business  under  the  new  license, 
fft  re  Axilication  of  Tiemey,  71  Neb.  704 
m  N.  W.  518). 

116.  (1904.)  The  board  of  fire  and  po- 
litic commissioners  of  a  city  of  the  metro- 
j-^tan  class  is  without  authority  to  grant 
^  license  to  sell  Intoxicating  liquors  where 
the  undisputed  evidence  discloses  that  the 
"ii'Mcant  has  no  Interest  In  the  license  ap- 
I  li«d  for,  and  that  the  same  is  for  the  exclu- 
■ilve  use  and  benefit  of  a  third  party  who  Is  to 
Iw  the  unqualified  owner  and  proprietor  ot 
ikfi  business  of  dealing  in  and  selling  In- 
TiBflcatlng  liquors  for  the  sale  of  which  the 
netnse  Is  granted.  In  re  Application  of 
Krug,  72  Neb.  676  (101  N.  W.  242). 

Validity  of  license  granted. 

117.  (1893.)  In  an  ordinance  regulating 
t!!e  license  and  sale  of  liquor,  providing  that 
''^e  license  shall  state  the  time  for  which 

granted,'  which  shall  not  exceed  one 
>fSiff  or  extend  beyond  the  end  of  the  muni- 

year  for  which  it  is  granted,"  the 
M-ord  "or"  is  to  be  construed  to  mean  "nor" 
and  the  ordinance  is  therefore  valid.  Brown 
t\  Lutz,  36  Neb.  527  (54  N.  W.  860). 

118.  (1907.)  No  valid  license  for  the 
fiUd  of  intoxicating  liquors  can  be  granted 
Vy  a  Tillage  board  until  it  has  adopted  a 
i^1ld  ordinance  authorizing  the  Issuance  of 
n  license.  Payne  v.  Hyan,  79  Neb.  4U  (112 
N.  W.  599). 

Collateral  attack. 

U9.  (1882.)  A  license  to  sell  intoxicat- 
ing liquors,  granted  by  the  proper  authority, 
not  void  upon  Its  face,  cannot  he  attacked 
*ft:iBterally,  and  hence  cannot  be  treated  as 

nullity  and  the  money  paid  for  the  license 
l'€>  garnished  as  the  property  of  the  licensee. 
pMUdt  V.  Clary,  13  Neb.  406  (14  N.  W.  167). 

jptt^rment  of  occupation  tax  as  condition  of 
issuance  of  license. 
120.  (1886.)  The  payment  of  an  occu- 
1  ation  tax  by  a  liquor  dealer  cannot  be  made 
a  condition  precedent  to  the  Issuing  of  a 
license  to  sell  Intoxicating  liquors.  State, 
^  ret.  Sage,  v.  Bennett,  19  Neb.  191  (26  N. 

ir.  7U). 

120o.  (1886.)  Cities  of  the  second  class 
have  authority  under  subdivision  VIII  of 
««etIon  69  of  the  act  of  1879,  entitled  "An 


act  to  provide  for  the  organization,  goi 
ment,  and  powers  of  cities  and  villages, 
impose  an  occupation  tax  upon  liquor  i 
ers  In  addition  to  the  amount  paid  fo 
cense  to  sell  liquor.  State,  ex  ret.  Bagi 
Bennett,  19  Neb.  191  (26  N.  W.  714). 

Fees  and  taxes. 

Validity  of  law  as  to  licenses,  see  ( 
§§  21,  22. 

Payment  of,  as  prerequisite  to  1 
ance  of  lioenae. 

121.  (1877.)    When  a  license  is  alio 
the  applicant  must  then  pay  into  the  ti 
ury  the  amount  required  for  a  license 
fore  such  license  shall  be  issued."  8 
€X  Tel.  Hoonan,  v.  City  of  Lincoln,  6  Neb 

122.  (1890.)  Under  section  5,  chaptei 
Compiled  Statutes,  known  as  the  Sloe 
law,  an  applicant,  granted  license  to 
malt,  spirituous,  and  vinous  liquors  x 
payment  ot  the  amount  of  the  license 
is  required  to  pay  the  same  into  the  treai 
before  the  Issuance  of  the  license,  and 
formal  tender  of  the  amount  to  the  ti 
urer,  without  payment,  will  support  an 
tton  against  another  officer  refusing  to  Ii 
the  license.  Ctaua  v.  Hardy,  31  Neb.  36 
N.  W.  418). 

123.  (1894.)  The  county,  city,  and 
lage  boards  of  this  state  have  no  autha 
to  Issue  a  liquor  license  on  credit,  and  i 
cense  Issued  without  payment  in  full  of 
fee  prescribed  therefor  is  void.  Zielki 
State,  42  Neb.  750  (60  N.  1010). 

124.  (1896.)  There  exists  no  autho 
In  this  state  to  grant  license  to  sell  Inl 
eating  liquors  without  payment  in  ful 
the  fee  prescribed  by  law,  and  a  IIci 
Issued  without  such  payment  of  the  fe 
invalid.  Fry  v.  Kaeaaner,  48  Neb.  133 
N.  W.  1126). 

~— Oreditingr  payments  made  under 
valid  license. 

125.  (1882.)  Where  a  petitioner  fo 
liquor  license  pays  his  fee  and  because 
omissions  on  the  .part  of  the  municipal 
thorities  the  license  la  void,  he  Is  enti 
to  a  license  on  the  credit  of  his  former 
ment  when  the  required  reguisltes  have  1 
compiled  with  by  the  city,  and  a  new  lici 
granted  to  him.  State,  ex.  rel.  Johnson 
Comicetl,  12  Neb.  470  (11  N.  W.  729). 

 Refunding  and  recoTering. 

126.  (1879.)  The  fact  that  liquor  lira 
moneys  were  illegally  exacted  by  the  < 


Digitized  by 


INTOXlCATINa  LIQUORS. 


1138 


or  tlut  the  IndivldualB  paylns  tbem  might 
Urt  resisted  Buccessfully  tfce  enforcement 

of  the  ordinance  under  which  the  collection 
na  made,  Is  no  defense  to  an  action  against 
the  dty  for  their  recovery  by  the  county 
treuarer.  Herman  v.  City  of  Crete,  9  Neb. 
UO  (2  N.  W.  722). 

1260.  (1877.)  There  is  ■  no  repugnancy 
between  tbe  provisions  of  section  350,  chap- 
ter 29  of  the  criminal  code  of  the  Revised 
Statutes  (Qen.  Stats.,  855}  and  the  act  en- 
titled "An  act  to  Incorporate  cities  of  the 
■econd  class  and  to  ,  define  their  powers." 
White  V.  City  of  Lincoln,  5  Neb.  505. 

127.  (1884.)  Where  a  remonstrance  against 
iBsuing  a  license  to  sell  Uquor  was  over* 
rated  by  a  city  council,  the  amount  required 
for  the  license  paid  to  the  city  treasurer, 
and  DO  appeal  having  been  taken  within  a 
naaonable  time,  and  license  Issued,  the  sub- 
sequent cancelation  of  the  license  by  the 
district  court,  the  money  having  been  paid 
Into  the  treasury,  did  not  render  the  treas- 
urer liable  personalty  for  the  repayment  of 
the  money.  Lydick  v.  Komer,  16  Neb.  600 
(2ft  N.  W.  26). 

128.  (1884.)  Where  a  license  Is  canceled 
tbe  court  diould  direct  repayment  pro  tanto 
of  tbe  amount  paid  for  the  same  for  the 
unexpired  time.  I/Vdicfc  v.  Komer,  16  Neb. 
50ft  (20  N.  W.  26). 

129.  (1891.)  Where  a  saloon-lraeper  has 
paid  the  occupation  tax,  without  question, 
in  an  action  to  recover  back  such  tax  the 
court  will  not  examine  the  validity  of  the 
ordinance  requiring  payment  of  such  tax. 
Baker  v.  City  of  Fairbury,  33  Neb.  674  (60 
N.  W.  950). 

130.  (1891.)  Where  one  voluntarily  pays 
a  license  to  eell  Intoxicating  liquors,  he  can- 
not recover  back  such  pajrments  on  the 
gronnd  that  the  ordinance,  under  which  It 
was  collected,  was  not  lawfully  passed. 
Baker  v.  City  of  Fairbury,  33  Neb.  674  (50 
N.  W.  950). 

131.  (1895.)  Where  a  liquor  license  has 
been  canceled  on  appeal,  a  licensee  who  paid 
a  fee  is  entiUed  to  repayment  pro  tanto  for 
the  unexpired  time.  Chamberlain  v.  City  of 
Tecumeh.  4S  Neb.  221  (61  N.  W.  632). 

132.  (1895.)  When  a  .remonstrance  has 
been  filed  against  the  Issuance  of  a  license, 
ud,  upon  being  overruled,  exceptions  were 
taken,  and  a  transcript  of  the  proceedings 
vu  made  out  and  delivered  to  the  remon- 
■tntors  for  the  purpose  of  taking  an  appeal 


from  the  decision  of  tiie  dty  council,  au- 
thority  existed  for  the  delivering  of  such  li- 
cense until  a  sufficient  time  had  elapsed  for 
perfecting  such  appeal,  and  hence  a  tender 
of  such  license  could  not  deprive  the  appli- 
cant of  his  right  to  a  return  of  the  license 
fee.  Chamberlain  v.  City  of  Tecumaeh,  43 
Neb.  221  (61  N.  W.  632). 

133.  (1897.)  A  judgment  against  a  vil- 
lage for  unearned  license  money  paid  by 
plaintiff  before  his  license  was  revoked,  held 
not  a  bar  to  an  action  by  the  same  plaintiff 
against  a  school  dlstrtct  which  had  received 
the  money  from  the  village  treasurer. 
School  District  of  Thayer  County  v.  Thomp- 
ton,  61  Neb.  857  (71  N.  W.  731). 

134.  (1897.)  Where  a  liquor  license  has 
been  Issued,  and  Is  thereafter  canceled  with- 
out fault  of  the  licensee,  be  is  entitled  to  a 
repayment  pro  tanto  of  the  sum  paid  for  the 
unexpired  time.  School  Di$trict  of  Thayer 
County  V.  Thompton,  61  Neb.  857  (71  N.  W. 
731). 

136.  (1897.)  Where  license  money  was 
paid  to  a  village  treasurer,  and  he  paid  it 
over  to  a  school  district,  on  cancelation  of 
the  license  tbe  licensee  may  maintain  an  ac- 
tion fl«ainst  the  school  district  for  its 
repayment.  Softool  District  of  Thayer 
County  V.  Thompson,  61  Neb.  857  (71  N.  W. 
731). 

136.  (1899.)  Where  a  license  was  Issuecl, 
an  appeal  taiten,  the  license  suspended,  and 
the  appeal  determined  in  favor  of  applicant, 
and  the  license  reissued,  the  licensee  was 
entitled  to  repayment  of  the  proportion  of 
the  license  fee  for  the  time  the  license  was 
suspended.  City  of  Auburn  v.  Mayer,  68  Neb. 
161  (78  N,  W.  462). 

137.  (1908.)  In  the  absence  of  a  statute 
permitting  It,  the  legal  representatives  of  a 
deceased  licensee  cannot  recover  any  part  of 
the  amount  paid  for  the  liquor  license  be- 
cause of  the  latter's  death  before  the  ex- 
piration of  the  term  of  the  license.  Wood 
V.  School  DtstHct,  80  Neb.  722  (116  N 
W.  308). 

■        Disposition  of  money  collected. 

Validity  of  act  for  disposition  of  money, 
see  ante.  H  21,  22. 

138.  (1877.)  Moneys  collected  by  the  cor- 
porate authorities  of  towns  and  cities  of  the 
second  class,  for  license  to  sell  Intoxicating 
liquors,  belong  to  the  school  fund  of  the 
county,  and  when  collected  should  be  paid 
over  to  the  county  treasurer.  Citji  of  Tecum- 
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V.  PhiUipg,  6  Neb.  305.  [Changed  by 
eonstltutlon.  8  Neb.  28;  8  Neb.  160.] 

139.  (1877.)  Where  license  money,  col- 
lected by  a  municipal  corporation,  has  not 
been  turned  over  to  the  county  treasurer  for 
the  school  fund.  It  ia  such  treasurer's  duty 
4b  enforce  payment,  and  he  may  do  so  by  an 
ordinary  law  action.  City  of  Tecamaeh  v. 
PhiUips,  5  Neb.  305. 

140.  (1877.)  Under  the  statute  relating 
to  licenses  for  the  sale  of  malt,  spirituous 
And  vinous  liquors,  the  authorities  of  a 
town  or  city  have  no  authority  to  pass  an 
Ordinance  appropriating  money  placed  In  the 
iiands  of  the  treasurer  before  the  allowance 
t  f  a  license.  Money  thus  deposited  with  the 
treasurer,  without  the  allowance  of  a  license, 
1)3  the  property  of  the  applicant  subject  only 
to  His  diBposal.  State,  ex  rel.  Noonan,  v. 
hitjf  of  Lincoln,  6  Neb.  12. 

141.  (1877.)    Moneys  received  for  license 
the  sale  of  malt,  spirituous  and  vinous 

liquors  In  cities  of  the  second  class,  belong 
to  the  school  fund  of  the  county,  and  should 
be  paid  over  to  the  treasurer  of  the  proper 
-ilkounty.  Where  such  moneys  are  not  paid 
voluntarily,  the  treasurer  may  maintain  an 
miction  In  his  own  name  to  recover  th« 
:iarae.  White  v.  City  of  Lincoln,  5  Neb.  505. 

142.  (1878.)  Under  the  law  as  it  stood 
{)rlor  to  the  adoption  of  our  present  consti- 
fution,  all  moneys  arising  from  licenses 
^granted  by  cities  to  sell  intoxicating  liquors 
belonged  to  the  common  school  fund  of  the 
proper  county.  But  under  the  operation  of 
section  5,  article  VIII  of  that  Instrument, 
this  rule  is  changed,  and  such  moneys  now 
fielong  exclusively  to  the  common  school 
fund  of  the  cities,  respectively.  In  which 
they  are  collected.  State,  ex  rel.  Belmer,  v. 
•IcConnel,  8  Neb.  28. 

143.  (1879.)  Since  the  constitution  of 
S875  liquor  license  moneys  are  devoted  to 
^e  support  of  common  schools.  School  Dis- 
trict  No.  2  V.  SaliTte  County,  9  Neb,  403  (2 
N.  W.  877). 

144.  (1879.)  Under  section  5,  article 
VI II  of  the  constitution  of  1875,  all  moneys 
arising  from  licenses  granted  in  cities  of 
the  second  class  for  the  sale  of  malt,  splrlt- 
Itous  and  vinous  liquors  belong  exclusively 
ro  the  common  school  fund  of  the  cities 
lespectively  in  which  they  are  collected. 
City  of  Hastings  v.  Thorne,  8  Neb.  160. 

146.  (1879.)  All  moneys  arising  from  U- 
«enBing  the  sale  of  malt,  spirituous  and 
^nous  liquors  before  November  1,  1876, 


when  our  present  coiutttQtloii  took 
belong  to  the  common  adiool  fond 
.county  In  which  they  were  paid.  Ani 
the  corporate  aathorltles  of  a  dty  o 

have  diverted  such  funds  and  applie< 
to  the  use  of  the  city,  the  county  tn 
may  maintain  an  action  to  recover  th 
the  puriKwe  of  distribution  amoi 
several  school  districts  of  the  count] 
man  v.  City  of  Crete,  9  Neb.  360 
W.  722). 

146.  (1885.)  When  th§  license  r 
to  sell  liquors  is  fixed  at  $1,000,  the 
sum  belimgs  to  the  school  district,  s 
city  cannot  retain  one-half  as  an  occi 
tax  on  saloon-keepers.  State,  ex  rel. 
«jicfc,  'u.  Wilcox,  17  Neb.  219  (22  N.  V 

147.  (1889.)  Mandamus  will  Isi 
compel  a  municipality  to  pay  over 
licenses  to  a  school  district  State, 
Primmer,  v.  Brodboll,  28  Neb.  254  (44 
186) ;  (1896)  Outhrie  v.  State,  ex  rel. 
District  No.  7,  47  Neb.  819  (66  N.  M 

148.  (1889.)  Licenses  collected  froi 
ers  in  Intoxicating  liquors  by  a  mnnl< 
lying  within  three  school  districi 
schoolhouses  of  which  are  all  outside 
corporate  limits,  are  payable  in  equ 
tions  to  each  of  such  districts.  St 
rcl.  Primmer,  v.  Brodboll,  28  Neb.  I 
N.  W.  186). 

149.  (1890.)  When  moneys  for  Hi 
censes  have  been  received  by  the 
treasurer,  who,  upon  demand,  refi 
pay  the  amount  belonging  to  the  Sch 
trlct  entitled  thereto,  such  district  i 
mandamus  compel  him  to  pay  ^e 
alUiough  he  has  already  paid  such  mi 
another  district,  not  entitled  to  It. 
ex  rel  School  District  No.  11,  v.  Wl 
Neb.  288  (45  N.  W.  631). 

150.  (1890.)  An  action  to  com] 
payment  to  a  school  district  of  moi 
liquor  licenses  collected  by  a  vUlagf 
urer  is  properly  brought  against  th( 
urer  and  not  against  the  village.  Si 
rel.  School  District  No.  11,  v.  White. 
288  (45  N.  W.  631). 

151.  (1890.)  Where  a  portion  o; 
than  one  school  district  Is  within  the 
of  an  incorporated  village,  the  mon 
ceived  by  its  corporate  authorities  foi 
licenses  will  be  equally  divided  t 
such  districts.  State,  ex  rel.  School  1 
No.  11,  V.  White,  29  Neb.  288  (45  N.  ^ 

152.  (1890.)  Honey  received  for 
license.  Issued  by  a  county  board,  beta 
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lies 


dnslrely  to  the  support  of  the  common 
schools  of  the  county  In  which  the  license 
was  issued,  and  not  to  the  school  district  In 
Thicb  the  liquors  are  sold.  State,  ex  rel. 
Srhoot  District,  v.  Fenton,  29  Neb.  348  (45 
N.  W.  464). 

153.  (1896.)  Honeys  arising  from  a  li- 
cense granted  by  a  village  for  the  sale  of 
iDtoxlcating  tlquors  belong  to  the  school  dls- 
tricl  in  which  such  village  is  located,  and  . 
must  be  applied  to  the  support  of  the  com- 
mon schools  In  said  district,  and  mandamus 
Till  lie  to  compel  a  village  treasurer  to  pay 
su  h  moneys  to  the  proper  school  district, 
even  before  the  expiration  of  the  municipal 
year  for  which  such  license  was  Issued. 
Guthrie  V.  State,  ex  rel.  School  Dittrict 
i'o.  7,  47  Nob.  819  (66  rf.  W.  853). 

154.  (1902.)  Where  money  Is  collected 
or  paid  as  a  condtlon  of  obtaining  a  license. 
It  is  license  money,  and  not  a  tax,  under 
the  provisions  of  section  5,  article  VIII  of 
the  constitution.  Steidl  v.  State,  ex  rel. 
School  DittrUst,  63  Neb.  695  (88  N.  W.  853). 

Bight  to  carry  on  business  through  agent. 

US.  (1881.)  Tbe  holder  of  a  license  may 
carry  on  bis  business  'through  an  agent. 
State  V.  Lydick,  11  Neb.  366  (9  N.-W.  560). 

Transfer  of  rlffht. 

156.  (1881.)  A  license  to  sell  liquors 
cannot  be  assigned.  State  v.  Lydick,  11  Neb. 
366  (9  N.  W.  560). 

Bevocation  or  forfoitnte  of  rights. 

Validity  of  law  providing  tor,  see  ante, 
123. 

Revocation  of  license  granted  pending  ap- 
peal, see  pott,  SS  216-220. 

—Proceedings  to  revoke. 

157.  (1888.)  Where  the  resolution  di- 
rected tbe  marshal  to  notify  the  licensee  that 
tbe  license  bad  been  revolted  by  the  mayor 

ana  council,  there  could  be  no  presumption 
that  the  mayor  was  not  present  at  such 
meeting.  It  being  his  official  duty  to  preside 
at  all  meetings  of  the  council.  Martin  v. 
State,  23  Neb.  371  (36  N.  W.  554). 

158.  (1888.)  Under  section  92,  chapter 
13,  Compiled  Statutes  1887,  governing  cities 
of  the  flrst  class  in  this  state,  providing  that 
the  license  of  a  person  selling  intoxicating 
liquors  shall  be  revoked  by  tbe  mayor  and 
council,  upon  conviction  of  the  licensee  of 
laiy  violation  of  any  law,  ordinance,  or  regu- 
lation appertaining  to  the  sale  of  such 
liquors,  where  the  holder  of  a  license  was 


convicted  of  the  violation  of  the  law  per- 
taining to  the  sale  of  intozlcjatlng  liquors, 
in  the  police  court  of  the  city  of  Lincoln, 
and  the  fact  of  such  conviction  was  duly 
certified  by  tbe  police  judge  to  the  mayor 
and  council,  the  mayor  and  council  were 
authorized  and  required  to  revoke  the  li- 
cense, without  notice  to  the  licensee  of  such 
proposed  action,  and  such  revocation  could 
be  declared  by  resolution,  tbe  passage  of  an 
ordinance  not  being  necessary.  Martin  v. 
•State,  23  Neb.  371  (36  N.  W.  664). 

159.  (1906.)  It  la  competent  for  a,  board 
of  Tillage  trustees  to  provide  by  ordinance 
for  a  trial,  before  themselves,  of  a  com- 
plaint against  a  saloon-keeper  for  alleged 
violation  of  the  regulations  of  the  statute 
and  ordinances  with  reference  to  the  sale  of 
intoxicating  liquors,  and  upon  his  convic- 
tion, as. a  result  of  such  trial,  to  revoke  his 
license.  Langan  v.  Tillage  of  Wood  River, 
77  Neb.  444  (109  N.  W.  748). 

Right  to  reconsider  and  reject  li- 
cense before  Issuance. 

160.  ( 1902. )  Whether  a  city  council 
which'  has  by  order  granted  a  license  to  an 
applicant  to  sell  Intoxicating  liquors,  no 
formal  license  havlng*been  Issued,  can  at  an 
adjourned  meeting  some  two  weeks  later  re- 
consider their  action  granting  such  license 
and  reject  the  application,  without  notice  to 
the  applicant,  qutcre.  State,  ex  rel.  Brockett, 
V.  City  of  Alliance,  65  Neb.  524  (91  N. 
W.  387). 

 Sale  to  minors  and  drunkards. 

161.  (1897.)  A  city  council  Of  a  city  of 
the  second  class  having  less  than  6,000  In- 
habitants, when  authorized  by  ordinance  so 
to  do,  has  tbe  power  to  entortaln  a  com- 
plaint for  the  revocation  of  a  liquor  dealer's 
license  on  the  ground  that  he  had  sold  intox- 
icating liquors  to  minors  and  habitual 
drunkards,  and,  upon  due  notice  to  the  li- 
censee of  such  proposed  action,  and  proof 
that  the  complaint  was  true,  to  revoke  such 
license,  notwithstanding  the  bolder  thereof 
had  not  been  convicted  of  the  violation  of 
the  law  pertaining  to  the  sale  of  intoxicating 
liquors.  Milfs  v.  State,  ex  rel.  McLane,  53 
Neb.  305  (73  N.  W.  678). 

 Mandamus  to  revoke. 

162.  (1891.)  Where  a  remonstrance  against 
the  issuance  of  a  license  to  sell  intoxicating 
drinks  has  been  filed  with  the  proper  au- 
thorities and  overruled,  and  an  appeal  taken 
to  tbe  district  court,  a  license  Issued  before 
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Buch  appeal  la  disposed  of  In  each  court 
should  be  revoked,  and  In  a  proper  case  a 
mandamus  will  be  issued  to  compel  its 
revocation.  State,  ex  rel.  Weber,  v.  Bays,  31 
Neb.  614  (48  N.  W.  270). 

163.  (1893.)  A  board  upon  which  Is  Im- 
posed the  duty  of  hearing  and  determining 
applications  for  licenses  to  sell  liquors  will 
be  compelled  by  mandamus  to  convene  and 
revoke  a  license  granted,  where  the  essen- 
tial proceedings  requisite  to  the  granting  of 
a  lawful  license  have  not  been  compiled 
with.  State,  ex  rel.  Cheever,  v.  Johiuon,  37 
Neb.  362  (56  N.  W.  874). 

■  Review  of  revocation  by  mandamus. 

164.  (1897.)  Mandamus  will  not  lie  to 
review  the  revocation  of  a  liquor  license 
by  a  city  council,  where  It  has  not  exceeded 
its  Jurisdiction,  although  such  order  may  be 
clearly  erroneous.  Miles  v.  State,  ex  rel. 
McLane,  53  Neb.  305  (73  N.  W.  678). 

Granting  or  refusal  of  license. 
 In  general. 

165.  (1891.)  In  a  remonstrance  pro- 
ceeding, where,  about  5  o'clock  of  the  day 
fixed  for  the  hearing,  a  second  remonstrance 
was  filed,  the  evidence  held  to  be  conflict- 
ing as  to  whether  the  second  was  filed  in 
good  faith.  State,  ex  rel.  Handley,  v. 
Pearae.  31  Neb.  562  (48  N.  W.  391). 

166.  (1891.)  On  April  20,  1890,  applica- 
tion was  made  to  the  trustees  of  the  village 
of  Diiler  for  a  license  to  one  C.  to  sell  in- 
toxicating drinks.  On  the  30th  of  the  same 
month  a  remonstrance,  signed  by  a  numlier 
of  persons  against  the  issuing  of  license, 
was  filed  with  the  trustees.  The  trustees 
thereupon  set  May  10,  1890.  at  8:30  P.  M., 
for  the  hearing  of  the  remonstrance.  At 
the  time  set  the  parties  appeared,  but  no 
proof  was  offered  to  sustain  the  remon- 
strance, lliereupon  the  trustees  overruled 
the  same  and  issued  the  license.  Held, 
That  so  far  as  the  record  disclosed,  the 
trustees  had  acted  in  good  faith  and  will 
not  be  ordered  to  cancel  the  license.  StatCt 
ex  rel.  Handley,  v.  Pearae,  31  Neb.  662  (48 
N.  W.  391). 


 Prior  violation  of  law  grounds  for 

refusal. 

167.  (1881.)  That  an  applicant  sold 
liquors  to  minors,  and  on  Sunday,  is  good 
cause  for  refusing  a  license.  State,  ex  rel. 
Osaenkop,  v.  Oaaa  County.  12  Neb.  54  (10  N. 
W.  571). 

168.  (1888.)    The  words,  "and  if  it  shall 


be  satisfactorily  proven  that  tht 
for  license  has  been  guilty  of  th 
of  any  of  the  provisions  of  this 
the  space  of  one  year,  or  if  a 
license  shall  have  been  revoked  f( 
demeanop  against  the  laws  of  1 
as  used  in  section  3,  chapter  50 
Statutes,  are  words  of  limitation 
extent  of  limiting  the  discretion 
.of  the  licensing  board  to  grant 
such  license  to  ca^es  where  ueit 
said  objections  are  shown  to  ex 
ex  rel.  Cox,  v.  Hanlon,  24  Neb.  i 
W.  780). 

169.  (1889.)  The  design  of  th 
ulating  the  traffic  in  Intoxicating 
to  place  the  traffic  In  such  liquor 
the  hands  of  peaceable,  law-abldli 
Therefore,  if  it  is  made  to  a^M 
licensing  board  tiiat  the  appl 
license  during  the  preceding  yeai 
guilty  of  the  violation  of  any  of 
slons  of  the  act,  as  by  selling  li 
liquors  to  an  habitual  drunkard, 
"shall  refuse"  to  issue  a  license  t 
plicant.  State,  ex  rel.  Cornell,  v 
Neb.  607  (41  N.  W.  558). 

170.  (1891.)  Where,  on  the  I 
remonstrance  against  the  grant 
liquor  license,  it  Is  satlsfactori 
that  the  applicant  has,  within  a 
Intoxicating  liquors  to  a  minor,  oi 
ing  the  same  period,  sold  a 
liquors,  the  applicant  Is  not  ent 
license.  Livingston  v.  Corey,  33 
(50  N.  W.  263). 

Discretion  of  board. 

171.  (1881.)    County  commlsslf 
a  discretion  aa  to  whether  they 
license  or  not,  and  their  action  tb 
not  be  controlled  by  mandamus. 
rel.  Oaaenkop,  v.  Cass  County,  1 
(10  N.  W.  571). 

172.  (1896.)  The  authority  to 
applications  for  liquor  licenses  ve 
body  upon  which  It  is  by  law  c( 
discretionary  power.  Its  action  I 
and  not  merely  ministerial.  1 
Graham,  47  Neb.  153  (66  N.  W.  3( 

173.  (1902.)  Such  licensing  a 
in  passing  on  applications  for  lii 
exercise  only  a  legal  discretion, 
not  a  right  to  exercise  arbitrary  i 
cious  discretionary  power  regan 
application.  State,  ex  rel.  Brocke 
of  Alliance,  65  Neb.  524  (91  N.  W 

174.  (1902.)    It  is  Within  the 
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dbcratlon  of  the  licensing  authorities  to 
refuse  a  license  to  all  applicants  therefor  in 
way  county  or  municipality  of  the  state. 
State,  ex  rel  Brockett.  v.  City  of  AtJiance, 
65  Neb.  524  (91  N.  W.  387). 

175.  (1906.)  The  board  of  Are  and  police 
commissioners  of  a  city  of  the  metropolitan 
dass  may,  foi*  good  reason,  in  the  exercise 
of  a  soaod  discretion,  refuse  to  grant  a 
license  to  sell  malt,  spirituous  and  vinous 
liquors,  even  though  no  protest  or  objection 
by  others  be  interposed  against  the  grant- 
ing of  the  license  applied  for.  In  re  Jorgen- 
$en,  75  Neb.  401  (106  N.  W.  462). 

176.  {1906.)  The  licensing  authorities 
exercise  a  sound  discretion  in  granting  or 
refusing  an  application,  and  from  the  order 
made  an  appeal  .lies  to  the  district  court, 
which  is  empowered  to  pass  Judicially  on 
the  question  of  the  applicant's  right  to  the 
llceoBe  applied  for.  In  re  Jorgenaen,  75 
Neb.  401  (106  N.  W.  462). 

177.  (1906.)  The  licensing  board  of  a 
maniclpaUty  may  refuse  a  license  to  an  ap- 
plicant fop  a  liquor  license,  even  though  he 
may  have  complied  with  all  the  require- 
ments  of  the  statute,  when  done  In  con- 
fonnity  with  a  rule  to  limit  the  number  of 
saloons.  In  re  Jorgenaen  75  Neb.  401  (106 
N.  W,  462). 

 Mandamus  to  compel  israance  of 

license. 

178.  (1881.)    Mandamus  will  not  lie  to 
compel  county  commissioners  to  issue  a 
liquor  license.   Sttite,  ex  rel.  0»senkop,.v. 
Cats  County,  12  Neb.  64  (10  N.  W.  671). 
Appef]    from    determination    of  ramon- 

Validity  of  law  permitting  appeal,  see 
ante,  S  25. 

 m^lit  of  appeal  in  general. 

179.  (1881.)  The  right  to  appeal  from 
the  decision  of  the  board  is-  allowed  only 
from  the  decision  upon  the  question  of 
whether  the  applicant  has  been  guilty  of 
Tiolatiog  the  liquor  laws  within  one  year; 
or  whether  any  former  license  Issued  to  him 
has  been  revoked,  and  not  from  the  ques- 
tion of  the  advisability  of  licensing  the 
tiafflc.  Pteuter  v.  State,  11  Neb.  647  (10 
N.  W.  481). 

180.  (1899.)  Under  section  4,  chapter 
SO,  Compiled  Statutes,  an  unsuccessful  re- 
monstrator  may  appeal  from  an  order 
panting  a  'license  to  sell  Intoxicating 
liquors,  but  cannot  appeal  from  an  order 

18  1 


overruling  his  protest  against  the  Issuancs 
of  a  license.  Moorea  v.  state,  ex  tel.  Boc- 
sen,  68  Neb.  608  (79  N.  W.  163). 

181.  (1902.)  Where  the  traffic  Is  licensed 
and  regulated  In  pursuance  of  the  law  reg- 
ulating the  sale  of  Intoxicating  liquors, 
and  ordinances  of  the  municipalities  of  the 
state,  those  authorized  to  grant  a  license  to 
such  as  apply  therefor.  In  passing  on  an 
application,  act  1a  quaai  Judicial  capacity; 
and  from  the  action  taken  thereon  an  ap- 
peal lies  to  the  district  court  by  any  part} 
Interested  In  such  application.  State,  cj 
rel.  Brockett,  v.  City  of  Alliance,  C5  Neb. 
524  (91  N.  W.  387). 

—  ■     .  Nature  of  appeal. 

182.  (1888.)  An  appeal  to  the  district 
court  from  the  decision  of  the  city  council, 
under  the  provisions  of  section  4,  chapter 

50,  Complied  Statutes  of  1887,  Is  in  no  sense 
a  proceeding  in  error,  but  is  an  appeal  re- 
quiring a  decision  upon  the  merits  of  the 
case.  State,  ex  rel.  Horn,  v.  Bonafleld,  24 
Neb,  517  (3^  N.  W.  427). 

183.  (1906.)  An  appeal  from  the  dtci- 
BioD  of  the  board  In  granting  a  liquor 
license  is  taken  by  giving  notice  of  the 
intended  appeal,  and  procuring  a  transcript 
of  the  record  of  the  proceedings  before  the 
the  board,  and  filing  the  same  in  the  ap- 
pellate court.  State,  ex  reJ.  Thomas,  v. 
Board  of  Fire  and  Police  Commissioners' of 
Omaha,  76  Neb.  741  (108  N.  W.  122). 

 Time  for  appeal. 

184.  (1882.)  Since  the  law  fixed  no 
time  In  which  to  appeal  from  an  order  over- 
ruling a  remonstrance  against  the  granting 
of  a  license,  and  as  no  undertaking  was 
given,  the  appeal  must  be  taken  as  soon  as' 
with  reasonable  diligence  the  transcript 
could  be  prepared  and  filed.  And  where  an 
appeal  was  not  perfected  until  sixty  days 
from  the  date  of  the  order  appealed  from 
the  appellate  court  acquired  no  Jurisdic- 
tion. Lydick  V.  Korner,  13  Neb.  10  (12  N. 
W.  838). 

185.  (1882.)  A  license  Issued  after  a 
reasonable  time  to  take  an  appeal  has 
elapsed,  but  before  the  same  Is  taken,  Ij 
valid,  nothwithstandlng  a  notice  of  Inten- 
tion to*  appeal.  Lydick  v.  Komer,  13  Neb. 
10  (12  N.  W.  838).. 

186.  (1891.)  Where  a  remonstrance  was 
overruled  on  the  12th  of  June,  and  a  tran- 
script called  for  and  received  three  days 
thereafter  but  not  filed  until  the  Ist  of 
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m^f  ihe  appeal  was  talten  In  ttme.  State, 
ms  trt  Wefteri  v.  Bays,  31  Neb.  514  (48  N. 

W.  270). 

187.  (1893.)  Where  a  liquor  license  was 
graiiiBd  on  the  9th  day  of  May,  and  re- 
-JOfflMtratore  Immediately  gave  notice  of 
^tiiyefll,  and  It  appears  that  a  transcript  was 
demanded  on  the  19tta  day  of  May,  for  the 
(ir^t  time  after  the  final  adjournment  of 
II;*'  district  court,  Buch,  appeal  was  not 
taken  in  time  to  have  the  effect  of  a  stay 

^  license,  it  appearing  that  the  appeal 
oould  bare  been  had  in  time  for  the  pre- 
VloUa  term  of  the  district  court.  State,  ex 
rel  Carter,  v.  Village  of  Elwood,  37  Neb. 
473  (55  N.  W.  1074). 

ISS.  (1893.)  An  appeal  by  a  remon- 
f^railit  from  an  order  of  a  village  board 
iifttt^  the  provisions  of  section  4,  chapter 
RfK  Oiimplled  Statutes,  in  order  to  have  the 
^eet  of  a  stay  and  prevent  the  issuing  of 
a  license  to  the  applicant,  must  be  taken 
Immediately  and  perfected  as  soon  as  a 
jtr«nncrlpt  can  with  reasonable  diligence  be 
jpffiQared  and  filed  In  the  district  court, 
fifdd^  ex  tel.  Carter,  v.  Village  of  Eltoooa, 
57  Nab.  473  (55  N.  W.  1074). 

.m--   ■Necessity  and  sufficiency  of  tran- 
script. 

10.  (1902.)  A  Judgment  of  a  district 
ODnrt,  on  an  appeal  from  an  order  of  an 

•:■> :  ir^P  board,  granting  a  license  to  sell  malt, 
iiMiious  and  vinous  liquors, will  not  bere- 
vic  rt  pd  by  the  supreme  court  In  the  absence 
ol  a  duly  certified  transcript  of  the  applica- 
tion, remonstrance  and  the  final  order  of 
board  in  the  premises.  Marferding  v. 
$Oia»,  2  Unof.  441  (89  N.  W.  290). 

\W.  (1905.)  A  transcript  of  the  testi- 
mony taken  on  the  hearJog  of  an  applica- 
tion for  a  license  is  not  essentia!  to  give  the 
atBErtct  court  Jurisdiction  of  an  appeal 
eftna  an  order  granting  a  license;  the  filing 
sf  a  certified  transcript  of  the  proceedings 
■rintainlng  such  order  being  sufficient  for 
!;:it  purpose,  state,  ex  rel.  Orove,  v.  Mo 
<Juire,  74  Neb.  769  (105  N.  W.  471). 

Ijtt.  (1907.)  A  transcript  of  the  proceed- 
ings before  a  license  board  upon  an  applica- 
tion for  a  license  for  the  sale  of  liquors, 
does  not  contain  a  certified  copy  of 
live  final  order  of  such  board,  presents  no 
question  for  review  on  appeal.  Borland  v. 
llrftss,  79  Neb.  325  (112  N.  W.  608). 

 Beducing  testimony  to  writing. 

'2.    a899.)    Where  It  does  not  appear 
that  a  saloon  license  was  granted  over  the 


remonstrator's  protest,  he  cannot  1 
damns  compel  the  license  board  tc 
to  writing  and  file  in  their  office  ti 
mony  taken  on  the  hearing  of  the 

strance.  Moores  v.  State,  ex  rel. 
58  Neb.  608  (79  N.  W.  163). 

193.  (1899.)  The  provision  of  1 
ute  requiring  every  license  board  ti 
to  writing  all  the  testimony  taken 
hearing  of  any  remonstrance  and 
same  in  the  proper  ofHce,  is  for  thi 
of  those  entitled  to  have  such  t( 
reviewed  In  the  district  court.  31 
State,  ex  ret.  Boeaen,  58  Neb.  608  (' 
163). 

194.  (1905.)  One  applying  for  a 
mandamus  to  compel  a  license  boai 
duce  to  writing  the  testimony  t 
the  hearing  of  an  application  for  11 
sell  intoxicating  liquors  must  sti 
only  that  he  has  a  right  to  have 
dence  reviewed  in  the  district  cc 
that  he  intends  to  have  it  thus  i 
State,  ex  rel.  Orove,  v.  McOuire,  74 
(105  N.  W.  471). 

195.  (1906.)  If  the  evidence  1 
pursuant  to  stipulations,  by  the  i 
and  remonstrator,  the  board  will 
compelled  by  mandamus  to  reduce 
dence  to  writing  in  the  manner 
for  by  such  stipulation  of  the  part 
out  payment  of  the  extra  expense  ' 
ing  made  necessary  by  the  unusual 
of  taking  the  evidence.  State, 
Thomas,  v.  Board  of  Fire  and  Pol 
missionerg  of  Omaha,  76  Neb.  741 
W.  122). 

196.  (1906.)  Upon  contests  of 
tions  for  liquor  license,  the  board 
the  contest  Is  not  bound  by  the  stt 
of  the  parties  providing  a  method  < 
and  transcribing  the  evidence 
scribed  by  statute,  and  involvins 
expense  In  reducing  the  evidence 
ing  than  Is  necessarily  Incurred  in 
ner  of  trial  contemplated  by  statui 
€3-  rel.  Thomas,  v.  Board  of  1 
Police  Commissioners  of  Omaha, 
741  (108  N.  W.  122). 

197.  (1906.)  A  party  desiring 
from  the  decision  of  the  board  of 
police  commissioners  of  Omaha  gi 
liquor  license  is  entitled  to  a  certi 
script  of  the  record  of  the  procee 
fore  such  board,  upon  demand  and 
ment  of  reasonable  fees  for  mak 
transcript.    The  board  is  not  rei 
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(Qr&lsh  such  transcript  without  the  payiuent 
^  few  therefor.  State,  ex  rel.  Thonuu,  v. 
Board  ot  Fire  and  Police  Commissioners  of 
O'r.aha^  ?6  Neb.  741  (108  N.  W.  122). 

(1906.)   When  an  appeal  bas  been 
the  court  may  compel  the  board  to 
^'-'^'"''i  a  duly  certified  transcript  of  the 
taken  before  tbe  board  upon  the 
hesring.  a  peremptory  mandamus  to  com- 
pel the  board  to  reduce  the  evidence  ,  to 
writing  and  file  the  same  in  the  office  of 
tbe  board  Is  not  necessair.    State,  ex  rel. 
Thomas,  v.  Board  of  Fire  and  Police  Com- 
missionera       Omaha,  76  Neb.  741  (108  N. 
W.  122). 

 Transmission   of  testimony. 

199.  (1894.)  The  testimony  taken  at 
ihe  hearing  of  an  application  for  a  liquor 
license  and  transmitted  to  the  district  court, 
becomes  a  part  of  the  record,  and  no  bill 
of  exceptions  is  necessary  to  bring  it  be- 
fore the  supreme  court  for  review.  PotceU 
r.  Egan,  42  Neb.  482  (60  N.  W.  932). 

200.  (1896.)  In  an  appeal  from  the  ac- 
tion of  a  body  authorized  to  hear  and  decide 
applications  for  license  to  sell  Intoxicating 
liquors,  in  order  to  properly  present  any 
evidence  which  may  have  been  introduced 
at -the  original  hearing,  to  the  appellate 
court.  It  must  be  reduced  to  writing,  filed 
in  the  office  of  application,  and  transmitted 
to  the  appellate  court.  Waugh  v.  Oraham, 
47  Neb.  153  (66  N.  W.  301). 

 Objections  reviewable  on  appeal. 

201.  (1896.)  Persons  remonstrating  against 
the  Issuance  of  a  liquor  license  should  make 
and  present  the  objections  they  desire  to 
urge  to  the  body  authorized  by  law  to  pass 
upon  applications  for-  such  licenses.  Ordi- 
narily, Questions  not  raised  before  the  orig- 
inal tribunal  need  not.  or  will  not,  be  con- 
sidered in  the  appellate  court.  Waugh  v. 
Oraham,  47  Neb.  163  (66  N.  W.  301). 

202.  (1902.)  Objections  not  set  forth  In 
the  remonstrance  to  an  application  for 
license  to  sell  intoxicating  liquors,  and  not 
ur^d  on  the  hearing  before  the  licensing 
board,  should  not  be  considered  in  thehear- 
on  appeal  in  the  district  court,  and  will 
not  te  considered  on  a  petition  In  error  to 
(l^e  si'oreme  court.  Persinger  v.  Miller,  2 
Unof.  807  (90  N.  W.  242). 
 Necessity  of  motion  for  new  trial. 

203-  (1903.)  A  motion  for  a  new  trial 
la  not  necessary  in  order  to  obtain  a  re- 
view of  the  Judgment  of  the  district  court 


entered  on  tbe  hraring  of  an  appeal  taken 
from  the  order  of  a  license  board  grantmg 
or  refusing  a  license  to  sell  Intoxicating 
liquors.  Bennett  v.  Otto,  68  Neb.  652  (94  N. 
807). 

204.  (1904.)  A  motion  for  a  new  trial 
is  not  necessary  In  order  to  obtain  a  review 
of  the  judgment  of  the  district  court  entered 
on  tbe  hearing  of  an  appeal  taken  from  an 
order  of  a  licensing  board  granting  or  re- 
fusing a  license  to  sell  intoxicating  liquors. 
In  re  ApplioatioH  of  Krug,  72  Neb.  576  (101 
N.  W.  242). 

205.  (1905.)  A  motion  for  a  new  trial 
is  not  necessary  In  order  to  obtain  a  re- 
view of  the  judgment  of  the  district  court 
entered  on  a  hearing  of  an  appeal  taken 
from  the  order  of  a  license  board  granting 
or  refusing  a  license  to  sell  intoxicating 
liquors.  Lee  v.  BriHain,  74  Neb.  591  (104 
N.  W.  1076). 

■  Order  of  court  to  supply  transcript. 

206.  (1902.)  -Where,  on  the  hearing  in 
the  district  court.  It  Is  found  that  for  any 
reason  a  portion  of  the  record  and  proceed- 
ings before  the  licensing  board  bas  not  been 
sent  up  either  in  the  transcript  or  bill  of 
exceptions.  It  is  proper  for  the  coi:rt.  upon 
an  application  therefor,  to  order  the  same 
brought  up  and  filed  In  the  case.  Perafnger 
V.  Miller,  2  Unof.  807  (90  N.  W.  242). 

207.  (1903.)  Where  the  district  court 
has  acquired  jurisdiction  of  an  appeal  from 
an  order  granting  a  liceose,  by  the  filing  of 
a  certified  transcript  of  the  proceedinp^,  and 
the  license  board  falls  to  transmit  the  evi- 
dence taken  before  It  at  the  hearing,  the 
district  court  may  enter  a  rule  requiring 
the  board  to  supply  the  omission.  State, 
ex  rel.  Grove,  v.  McOuire,  74  Neb.  769  '(105 
N.  W.  471). 

Findings  of  fact 

208.  (1890.)  Findings  of  a  city  council 
as  to  Jurisdictional  facts,  in  granting  an 
application  for  a  liquor  license,  presumed 
by  supreme  court  to  be  supported  by  the  evi- 
dence. Lambert  v.  Stevent,  29  Neb.  283  (45 
N.  W.  457). 

209.  (1902.)  Where  the  question  of 
fact,  as  to  the  qualifications  of  certain  sign- 
ers to  an  application  for  a  license  to  sell  in- 
toxicating liquors,  has  been  passed  upon  by 
the  licensing  board,  and  tbe  district  court, 
in  a  hearing  on  appeal  from  the  Judgment 
and  order  of  such  board,  l)ased  in  part  on 
such  finding  of  fact,  has  examined  the  evi- 
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dence  and  record  and  arrived  at  the  same 
GoneluBlon,  such  finding  of  fact  and  order  of 
the  board  will  not  he  disturbed  on  the  hear- 
ing of  a  petition  In  error  in  the  supreme 

court  unless  clearly  wrong  Perainger-  v. 
Miller  2  Unof.  807  (90  N.  W.  242). 

210.  (1896.)  Where  questions  of  fact 
have  been  determined  by  the  body  authorized 
to  pass  upon  applications  for  licenses  to  sell 
Intoxicating  liquors,  and  also  by  the  district 
court,  to  which  an  appeal  has  been  taken 
from  the  decision  of  the  licensing  body,  and 
the  findings  or  conclusions  agree,  they  will 
not  be  disturbed  In  error  proceedings  to  the 
supreuM  court,  unless  manifestly  wrong. 
Waugh  V.  Graham,  47  Neb.  158  ($6  N.  W. 
301). 

211.  (1906.)  Where  an  applicant  for  a 
liquor  license  introduces  sufficient  evidence 
before  a  licensing  board  to  show  prima  facie 
that  the  signers  of  hla  petition  possess  the 
necessary  statutory  qualifications,  a  finding 
in  his  favor  on  that  question  will  not  be  set 
aside  on  appeal.  In  re  MacRae,  75  Neb.  757 
(106  N.  W.  1020). 

 Befusal  to  hear  testimony  grounds 

for  reversal. 

212.  (1893.)  In  considering  whether  or 
not  a  license  to  sell  liquor  should  be  granted, 
a  village  board  acts  in  a  Judicial  capacity, 
and  Its  refusal  to  hear  competent  testimony 
relevant  to  objections  made  in  remonstrance 
against  the  granting  of  such  license,  presents 
a  sufficient  reason  for  the  reversal  of  an 
order  granting  a  license.  Hollembaek  v. 
Drake,  87  Neb.  680  (66  N.  W.  296). 

 Bemanding  to  hear  testimony. 

213.  (1886.)  If  the  licensing  hoard  re- 
fuse to  receive  testimony  In  support  of  the 
remonstrance,  the  district  court  will  remand 
the  cause  In  order  that  such  testimony  may 
be  taken  and  a  decision  rendered  thereon. 
Steinkraua  v.  Hurlburt,  20  Neh.  519  (30  N. 
W.  940). 

 Determination  on  appeal. 

214.  (1903.)  On  the  hearing  of  an  ap- 
peal from  the  order  of  a  license  board  grant- 
ing or  refusing  a  license,  the  district  Judge 
should  exercise  his  Independent  Judgment, 
being  governed  by  the  evidence  found  In  the 
record  alone;  his  Judgment  should  not  be 
controlled  or  Influenced  by  the  findiifg  made 
by  the  board  from  which  the  appeal  is  taken. 
Bennett  v.  Otto,  68  Neb.  652  (94  N.  W.  807). 

i  Bevlew  of  finding  by  supreme  court. 

215.  (1904.)  A  final  order  by  a  district 
court  rendered  upon  appeal  from  an  order 

17: 


of  a  village  board,  granting  or  r 
license  to  sell  Intoxicating  liquors, 
viewable  upon  appeal  by  the  supre 
Balverataat  v  Berger,  72  Neb.  46S 
W.  934). 

 Effect  of  appeal. 

Revocation  In  general,  see  ante.  { 

216.  (1888.)  A  license  issued 
granting  remonstrators  a  hearing  \ 
called  and  canceled.  State,  ex  re, 
Hanlon,  24  Neb.  608  (39  N.  W.  7807 

217.  (1888.)  Where  a  remonsi 
the  issuance  of  a  license  Is  filed,  ai 
hearing  a  license  is  granted,  and  i 
from  such  decision  taken  by  th 
strants,  it  is  the  duty  of  the  llcens 
to  withhold  the  license  until  expj 
time  for  appeal  to  be  perfected; 
license  be  Issued,  to  recall  the  ss 
hearing  on  appeal  is  determined. 
rel.  Horn.  v.  Bonsfield,  24  Neb.  517  ' 
427). 

218.  (1889.)  Where  an  appeal 
to  the  district  court  from  the  action 
council  granting  license  to  sell  Int 
Hquors  and  such  action  being  afflr-n 
the  cause  Is  removed  to  the  suprei 
a  mandamus  not  applied  for  until 
decision  In  the  district  court  wll 
granted  by  said  court,  requiring  th 
to  recall  the  license,  as  long  as  the 
pending  therein.  State,  ex  rel.  [ 
Barton,  27  Neb.  476  (43  N.  W.  249). 

219.  (1891.)  Where  a  remonstram 
the  Issuance  of  a  license  to  sell  Int 
drinks  has  been  filed  with  the  pi 
thoilti^  and  overruled,  and  an  app 
to  the  district  court,  a  license  issui 
such  appeal  is  disposed  of  in  su 
should  be  revoked,  and  in  a  propc 
mandamus  will  be  issued  to  compe 
cation.  State,  ea  rel.  Wc6er,  v. 
Neb.  514  (48  N.  W.  270). 

220.  (1892.)  A  Judge  at  Cham 
authority  to  issue  a  writ  of  mane 
compel  the  revocation  of  a  license 
after  the  board  overruled  a  remc 
and  before  an  appeal  therefrom  w 
mined.  Byrum  v.  Peterson,  34  Neh. 
N.  W.  829). 

IV.  REGULATION. 

Prohibition  of  bowling  alleys  in 
see  Bov-'ling  Alleys,  }  1. 

Municipal  regulation. 

221.  (1877.)  Within  towns  and  ( 
proper  authorities  thereof  are  inves 
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«»!liulTe  authoiitr  over  the  whole  subject, 
wftbout  regard  to  what  is  charged  by  the 

county  commissioners  for  licenses  iBsued  by 
tbem.  Phillips  v.  City  of  Tecumseh,  6  Neb. 
313. 

222.  (1881.)  Under  the  law  of  1881 
(Comp.  Stats.,  333),  the  traffic  In  liquors 
vithln  the  limits  of  cities  and  villages  can 
only  be  carried  on  under  ordinances  duly 
passed  by  the  corporate  authorities  thereof. 
Cntil  tbts  Is  done,  no  application  can  be  made 
and  no  other  step  taken  towards  the  pro- 
curement <tf  a  license  to  sell  liquors  within 
the  limits  of  such  corporation.  State,  ex 
rel  Fairchild,  v.  Andrews,  11  Neb.  523  (10 
N.  W.  410). 

223.  (1892.)  The  enactment  of  section 
2572,  ODnsolidated  Statutes,  conferring  upon 
tbe  excise  board  of  a  city  of  the  first  class, 
orer  25,000,  the  "exclusive"  control  of  the 
liquor  traffic  therein,  did  not  suspend  the 
operation  in  such  city  of  the  provisions  of 
section  2187,  relative  to  the  sale  of  liquors 
on  election  da^  and  Sundays.  £^ander«  v. 
State.  34  Neb.  872  (52  N.  W.  781). 

Beport  of  manhol  of  Omalia. 

224.  (1885.)    Under  an  ordinance  of  the 

city  of  Omaha,  providing  that  the  marshal 
shall  ascertain  and  report  the  numbers, 
names,  and  places  of  business  of  all  dealers 
In  intoxicating  liquors,  it  is  the  duty  of  such 
marshal  to,  on  the  first  of  each  month,  as- 
certain the  names  of  such  dealers,  their 
places  of  business,  and  make  full  compliance 
with  such  ordinance  without  regard  to  the 
qnantity  of  ilquor  sold,  whether  wholesale 
or  retail.  State,  ex  rel.  School  District,  v. 
Cummings,  17  Neb.  311  (22  N.  W.  546). 

Frohibltlng  chairs  and  seats. 

225.  (1893.)  A  section  of  a  city  ordi- 
nance regulating  the  license  and  sale  of 
Uqnora  la  not  invalid  as  unreasonable  and 
nnjuat  because  It  provides  that  no  chairs  or 
seats  of  any  kind  shall  he  placed  in  any 
saloon,  and  fixes  a  penalty  for  violation 
thereof.  Brown  v.  iMtz,  36  Neb.  527  (64  N. 
W.  860). 

"WholeBale  dealers. 

226.  (1885.)  The  act  entitled  "An  act  to 
regulate  the  sale  of  malt,  spirituous,  and 
vinous  liquors."  etc,  approved  February  28, 
1881  (Comp.  Stata..  ch.  60),  commonly 
known  as  the  "Slocnmh"  law,  applies  alike 
to  all  persons  who  are  engaged  tn  the  sale 
irf  malt,  spirituous,  and  vinous  liquors, 
l^olesale  dealers  are  not  exempt  from  its 


proTislona.  State,  ex  rel.  Sdhoot  District,  v. 
Citmminffs,  17  Neb.  811  (22  N.  W.  546). 

Hours  of  cloaing. 

227.  (1883.)  An  ordinance  of  a  city  of 
the  second  class  requiring  saloons  to  close 

at  10  P.  M.,  and  remain  closed  to  5  A.  M. 
next  day.  Is  valid  and  within  the  authority 
conferred  upon  the  mayor  and  city  council. 
Ex  parte  Wolf,  14  Neb.  24  (14  N.  W.  660). 

Screens  and  obstructions  of  view. 

228.  (1906.)  The  purpose  of  section  29, 
chapter  60,  Colbpiled  Statutes,  entitled 
"Liquors,"  is  to  Secure  to  the  proper  au- 
thorities an  unobstructed  rlew  of  the  man- 
ner In  which  the  business  of  selling  intoxi- 
cating liquors  is  being  conducted,  and,  as  the 
evidence  in  this  case  shows  beyond  question 
that  the  applicant  so  screened  the  windows 
and  doora  of  his  place  of  busineas  as  to  ob- 
struct such  view,  it  was  the  dnty  of  Uie 
hoard  to  find  him  guilty  of  the  violation  of 
that  section  and  refuse  to  grant  him  a 
license.  In  re  Mao^e^  75  Neb.  757  (106  N. 
W.  1020). 

229.  (1907.)  That  the  aun  will  shine 
into  the  window  of  a  saloon  and  Injure 
goods  kept  for  sale  therein  is  no  excuse  for 
keeping  the  window  obstructed  by  a  screen 
or  curtain.  Siren  v.  State,  78  Neb.  778 
(111  N.  W.  798). 

230.  (1907.)  The  fact  that  the  statute 
prohibiting  screens  or  curtains  obstructing 
the  view  into  a  saloon  does  not  provide  a 
minimum  punishment  for  a  violation  thereof 
does  not  render  the  statute  void.  Siren  v. 
State,  78  Neb.  778  (111  N.  W.  798). 

Sale  by  drnggista  or  physicians. 

231.  (1S79.)  The  general  law  relating  to 
the  licensing  the  sale  of  Intoxicating  liquora 
at  retail  is  general  and  applies  to  all  persons. 
No  exception  is  made  In  favor  of  those  en- 
gaged in  the  sale  of  drugs  and  medicines, 
they  being  within  Its  operation.  Brown  v. 
State,  9  Neb.  189  (2  N.  W.  214). 

232.  (1885.)  A  druggist  without  a  per- 
iplt  Is  absolutely  prohibited  from  selling  in- 
toxicating liquors  upon  any  pretext.  Such 
druggist  with  a  permit  is  equally  prohibited 
from  selling  except  In  the  best  of  faith,  and 
strictly  for  the  purposes  specified  by  law. 
Warrick  v.  Rounds,  17  Neb.  411  (23  N.  W. 
786). 

233.  (1892.)  Under  the  act  amendatory 
and  supplemental  of  chapter  60  of  the  Com- 
piled Statutes  of  1885,  entitled  "Liquors,"  It 
is  unlawful  for  any  person  to  keep  for  the 


Digilfzed  by 


IS34 


INTOXICATINQ  LIQUORS. 


purpose  of  sale,  without  tlcense,  any  malt, 
spirituous  or  vinous  liquors.  Physicians  or 
druggists  having  permits  (or  the  sale  of 
llQUors  foP  medicinal,  mechanical,  chemical, 
or  sacramental  purposes  are  excepted  from 
the  operation  of  the  act.  -State  v.  Cloyd,  34 
Neb.  GOO  (52  N.  W.  579). 

234.  (1892.)  Physicians  having  permits 
to  sell  intoxicating  liquors  are  exempt  from 
the  provisions  of  chapter  50,  Compiled  Stat- 
utes, making  it  unlawful  to  keep  liquor  for 
retail  sale  without  a  license.  Btate  v.  Cloyd, 
34  Neb.  600  (52  N.  W.  B29). 

235.  (1897.)  The  prohibiting  features  of 
the  statute  in  regard  to  the  sale  of  intoxicat- 
ing liquors  applies  to  druggists.  Wilson  v. 
Parriah,  52  Neb.  6  (71  N.  W.  1010). 

236.  (1901.)  A  physician  is  forbidden, 
by  section  20,  chapter  50,  Compiled  Statutes, 
from  selling  or  keeping  for  sale  intoxicating 
liquors,  unless  he  has  a  license  or  permit  so 
to  do.  Holt  V.  Btate,  62  Neh.  134  (86  N.  W. 
1073). 

Sale  on  Sunday  and  other  prohibited  days. 

237.  (1884.)  Persons  who  shall  sell  or 
give  away  any  malt,  spirituous  or  vinous 
liquors  on  the  day  of  any  general  or  special 
election,  or  at  any  time  during  the  first  day 
of  the  week,  commonly  called  Sunday,  may 
be  punished  therefor  to  the  extent  provided 
In  section  14,  chapter  60,  Compiled  Statutes, 
by  Indictment.  State  v.  Sinnott,  15  Neb.  472 
(19  N.  W.  61S). 

V.  OFFENSES. 

Necessity  that  liquor  be  Intoxicating. 

238.  (1907.)  Section  11,  chapter  50,  Com- 
piled Statutes  1907,  does  not  prohibit  the 
sale  of  malt  liquors,  unless  the  same  are  in- 
toxicating. Luther  V.  State,  80  Neb.  432  (114 
N.  W.  411). 

What  constitutes  sale. 

239.  (1902.)  The  selling  of  liquor  with- 
out license  forbidden  by  section  11,  chapter 
SO,  Complied  Statute,  Is  the  transfer  and 
disposal  of  the  liquor  Itself,  and  not  the  mere 
entering  into  a  contract  of  sale.  Harding  v. 
state.  65  Neb.  238  (91  N.  "W.  194). 

What  constitutes  original  package. 

240.  (1894.)  Where  bottles  of  intoxicat- 
ing liquor  were  each  enclosed  in  a  paper 
wrapper  or  box,  which  was  sealed  with  seal- 
ing wax,  and  a  number  of  the  paper  boxes, 
each  containing  a  flask  of  such  liquor,  were 
packed  In  a  wooden  box  by  a  party  In  St. 
Louis,  Missouri,  and  shipped  to  his  agent  at 
Republican  City,  Nebraska,  and  the  agent 


opened  the  wooden  box  and  took  t 
boxes  in  which  the  flasks  of  llguon  ^ 
tained  therefrom  and  sold  them  ac 
held,  that  the  wooden  box  was  the 
package"  and  not  the  sealed  pape: 
wrapper,  and  bottle  therein  incio 
such  a  sale  was  a  violation  of  the  p 
of  the  law  of  this  state  regula 
license  and  sale  of  malt,  spiritu 
vinous  liquors.  Haley  v.  State,  42 
(60  N.  W.  962;  47  Am.  St.  Rep.  718 

Prescriptions  by  physicians. 

Authority  of  physician  to  sell,  s< 
cfans  and  Surgeons,  }§  26-28. 

24L  (1892.)  A  physician  can 
scribe  and  himself  furnish  Int 
liquor  for  a  party  unless  he  has  a  c 
permit,  and  the  keeping  of  such  li< 
sale  without  license  is  punishable  i 
statute.  State  v.  Cloyd,  34  Neb.  6C 
W.  579). 

Beer  as  intoxicating  liquor. 
Judicial  notice  of,  see  post,  {  291 

242.  (1883.)  The  word  "beer," 
restriction  or  qualification,  denote 
toxlcating  malt  liquor,  and  is  wl 
meaning  of  the  word  "intoxicating 
as  used  throughout  the  statute.  E 
Bauer,  15  Neb.  15(»  (18  N.  W.  27). 

243.  (1907.)  Where  the  eviden 
to  show  that  the  liquors  kept  for  » 
the  names  and  labels  of  "Hop  Soda, 
of  Malt"  and  "Malt  Extract,"  wer 
beer.  It  Is  not  error  for  the  court  t( 
the  jury,  as  a  matter  of  law,  that  t 
intoxicating  malt  liquor,  and  is  w 
meaning  of  the  words'  "Intoxlcatlni 
as  used  in  the  statute.  Feddern  v. 
Neb.  651  (113  N.  W.  127). 

Sale  without  license  in  generaL 

244.  (1901.)  The  mere  (act 
keeps  intoxicating  liquors  for  hi 
sumption,  will  not  authorize  him  1 
keep  for  sale  Intoxicating  liquors  i 
license  or  permit.  Holt  v.  State,  62 
(86  N.  W.  1078). 

245.  (1907.)  A  person  who  is 
possession  of  intoxicating  liquors, 
intention  of  disposing  of  same 
license.  Is  a  keeper  within  the  m< 
the  provisions  of  section  20,  ch 
Compiled  Statutes.  1905.  Ford  v. 
Neb.  309  (112  N.  W.  606). 

Liability  for  sale  by  servant. 

246.  (1890.)  Where  intoxicatlb 
have  been  sold  on  Sunday,  the  prii 
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thongb  not  personally  present,  will  be  liable, 
if  his  agents,  or  any  one  authorized  by  him 
to  sell  or  give  away  intoxicatlns  liquor  In 
biB  place  of  business,  Tlolates  the  law  by 
selling  or  giving,  away  such  liquors  in  his 
place  of  business  on  Sunday.  JIfarfin  v. 
State.  30  Neb.  507  (46  N.  W.  621). 

247.  (1902.)  A  sale  Of  Intoxicating 
liquors  on  Sunday  or  a  holiday,  by  a  servant 
of  defendant,  without  the  express  or  Implied 
antborlty  of  his  master.  Is  not  a  sale  by  the 

master  within  the  meaning  of  said  section. 
Moore  V.  Slate,  64  Neb.  557  (90  N.  W.  553). 

Selling  cr  givin?  away. 

2<8.  (1889.)  The  mere  giving  away  of 
fntoxicating  liquors,  when  not  upon  a  pre- 
teit  or  with  any  intention  or  purpose  to 
novate  the  law,  is  not  necessarily  a  crime, 
without  reference  to  the  circumstances,  con- 
dition, or  necessity  under  which  .the  gift  was 
made.  Btate  v.  Bath  27  Neb.  601  (43  N.  W. 
398). 

249.  (1891.)  A  mere  gift  of  Intoxicating 
liquors  without  Intent  to  evade  the  law  is 
not  a  crime.  Wendt  v.  State,  32  Neb.  182 
(49N.  W.  351). 

2&0.  (1S96.)  Under  the  provisions  of 
se  ctioD  II,  chapter  50,  Compiled  Statutes 
1S9E,  each  act  of  selling  or  giving  away  any 
of  the  liquors  therein  named,  without  a 
license  so  to  do,  constitutes  a  misdemeanor 
punlBbable  by  flne  or  Imprisonment  }{ichol$ 
V.  State,  49  Neb.  777  (69  N.  W.  9»). 

-r~8ala  to  minora. 

251.  (1906.)  Where  a  minor  purchases 
liquor,  not  for  his  own  consumption,  but  for 
tbe  use  of  another,  who  sent  him  to  buy  It, 
whose  money  pays  for  it,  to  whom  it  is  de- 
liTered,  and  to  whom  the  sale  may  be  law- 
fully made  (the  seller  being  so  informed), 
It  is  not  B  sale  to  a  minor  within  the  mean- 
ing of  section  8,  chapter  50.  Compiled  Stat- 
utes 1903,  entitled  "Liquors."  In  re  MacRae, 
75  Neb.  757  (106  N.  W.  1020). 

Continuing  and  separate  offenaaa. 

252.  (1897.)    Each  act  of  keeping  for  the 

purpose  of  sale,  without  a  license  or  permit 
issued  by  the  proper  body,  any  malt,  spiritu- 
ous, or  vinous  liquors  in  this  state  consti- 
tutes a  misdemeanor.  Hans  v.  State,  50 
Neb.  150  (6»  N.  W.  838). 


sale.  In  re  Beusch,  79  Neb.  449  (113  N.  W. 
138). 

VI.  ACTIONS  FOS  PENALTIES. 
Nature  of  action. 

264.  (1882.)  An  action  to  recover  the 
penalty,  under  section  574  of  the  criminal 
code  of  1873,  is  properly  a  civil  action,  and 
may  be  commenced  by  summons.  Mitchell 
V.  State,  12  Neb.  538  (11  N.  W.  848). 

Dismissal. 

256.  (1882.)  The  dismissal  of  an  action 
to  recover  a  penalty  tor  the  unlawful  sale 
of  liquor  because  commenced  as  a  civil  ac- 
tion, by  summons  and  not  by  warrant,  la 
erroneous.  Mitchell  v.  State,  12  Neb.  538 
(11  N.  W.  848). 

Imprisonment  for  nonpayment. 

266.  (1902.)  Section  23  of  chapter  50  of 
the  Compiled  Statutes  provides  that  the  pay- 
ment of  fines  for  the  benefit  of  the  school 
funds,  imposed  by  that  section  and  these 
preceding,  on  one  convicted  of  the  Illegal 
sale  of  Intoxicating  liquor,  may  be  enforced 
by  imprisonment.  The  flne  is  in  fact  a  pun- 
ishment, so  that  the  enforcement  of  Its 
collection  by  imprisonment  is  not  In  con- 
travention of  the  constitution,  which  pro- 
hibits Imprisonment  for  debt.  Sothman  v. 
State,  66  Neb.  302  (92  N.  W.  303). 

Bipht  of  complaining  witness  to  part  of 

amount  recovered. 

257.  (1906.)  Under  the  provisions  of  sec- 
tion 23,  chapter  50,  of  the  Compiled  Statutes, 
a  county  is  not  liable  to  a  complaining  wit- 
ness for  an  amount  equal  to  one-fourth  of 
the  sum  collected  as  fines  and  paid  over  to 
the  school  fund,  where  tbe  complaint  Is  for 
selling  liquor  without  a  license.  Ohapin  v. 
Seujard  County,  75  Neb.  745  (106  N.  W.  778). 

VH.  CBIHINAL  PROSECUTIONS. 

Nature  of  prosecution. 

258.  (1902.)  A  prosecution  under  the 
pravislons  of  sections  20,  21  and  22,  chapter 
50,  Compiled  Statutes,  although  to  some  ex- 
tent involving  property  rights,  Is  not  an  ac- 
tion for  the  recovery  of  money,  nor  of  spe- 
cific real  or  personal  property,  and  therefore 
is  not  within  the  provisions  of  settion  2S0 
of  the  code  of  civil  procedure.  Sothman  v. 
State,  66  Neb.  302  (92  N.  W.  303). 


Qnentity  of  liquor  sold.  Jurisdiction  of  courts. 

253.  (1907.)  Sections  30a  to  ZOe.  chap-  259.  (1892.)  A  Justice  of  the  peace  has 
ter  50,  Compiled  Statutes,  do  not  prohibit  concurrent  Jurisdiction  with  the  district 
in  occasional  sale  of  llquon  by  a  retailer  in  court  to  enforce  the  provisions  of  section 
t  quantity  In  excess  of  an  ordinary  reUil     2187  for  selling  intoxicating  liquor  on  an 
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election  day.  A  prosecution  thereunder  may 
I)e  by  indictment  or  Information  filed  in  the 
district  court,  or  upon  wrftten  complaint 
made  to  a  Justice  of  the  peace  of  the  county 
where  the  offense  was  committed.  Sanderg 
V.  State,  34  Neb.  872  (52  N.  W.  721). 

260.  (1898.)  Neither  a  Justice  of  the 
peace  nor  a  county  judge  has  Jurisdiction  to 
try  one  charged  with  selling  intoxicating 
liquors  contrary  to  section  11,  chapter  50, 
Compiled  Statutes.  Tn  re  Chenoweth,  56 
Neb.  688  (77  N.  W.  63). 

Venue. 

261.  (1902.)  A  traveling  salesman  for  a 
liquor  dealer  located  in  one  county,  who 
takes  an  order  for  liquor  from  a  purchaser 
in  another  county,  receives  payment  there- 
tor,  and  sends  the  order  to  his  principal, 
who  ships  the  liquor  to  the  purchaser  with 
freight  prepaid,  it  being  subsequratly  de- 
livered to  the  consignee  by  the  carrier,  can- 
not be  prosecuted  In  the  latter  county  for 
an  unlawful  sale.  Harding  v.  State,  65  Neb. 
238  (91  N.  W.  194). 

262.  (1902.)  The  place  of  sale  Is  .that 
where  the  control  of  the  liquor  involved  ac- 
tually passes  from  the  seller  to  the  buyer. 
Harding  v.  State,  65  Neb.  238  (91N.W.194). 

Limitations. 

26Z.  (1900.)  A  prosecution  for  the  sale 
of  Intoxicating  liquors  without  a  license 
must  be  brought  within  eighteen  months 
from  the  commission  of  the  offense.  Mo- 
Arthur  V.  State,  60  Neb.  S90  (83  N.  W.  196). 

Defenses. 

264.  (1881.)  The  holder  of  a  liquor  li- 
cense Issued  under  the  authority  of  the 
mayor  and  council  sold  out  his  saloon  and 
assigned  his  license  to  the  defendant,  who 

petitioned  the  mayor  and  council  to  transfer 
the  said  license  to  him.  The  council  there- 
upon ordered  the  said  license  to  be  trans- 
ferred to  the  defendant.  The  city  clerk 
thereupon  issued  an  original  license  (In 
form)  to  the  defendant,  who  proceeded  to 
retail  spirituous  liquors  under  it,  and  was 
indicted  therefor.  Held,  That  such  license 
was  no  defense  to  such  indictment,  since  a 
license  issued  contrary  to  statute  confers  no 
authority  to  sell  liquor.  State  v.  Lydick,  11 
Neb.  366  (9  N.  W.  560). 

265.  (1894.)  To  an  Indictment  for  sell- 
ing liquors  In  this  state  without  a  license, 
it  is  no  defense  that  such  sale  was  made  at 
a  time  or  place  or  under  circumstances 
which  rendered  the  procurement  of  a  license 


impossible.  Hunzinger  v.  State,  31 
(58  N.  W.  194). 

Bequisites  and  sufflcioicy  of  Indl 
information. 

Joinder  of  counts,  and  elee 

266.  (1884.)  Under  the  provish 
tlon  eleven  of  the  license  law  of 
each  act  of  selling  any  of  the  liqut 
in  the  section  is  an  offense,  punl 
indictment.  An  Indictment  whicl 
the  selling  and  giving  away  of  a: 
uors  named  in  the  sections  wit 
tlnuendo.  held  bad.  State  v.  F 
Neb.  490  (20  N.  W.  848). 

267.  (1891.)  Under  section  1] 
50,  Compiled  Statutes,  each  act  i 
any  of  the  liquors  named  in  the  s 
well  as  the  act  of  giving  away  an; 
without  a  license  so  to  do,  is  a  ci 
Information  which  charges  in  t 
count  the  selling  and  giving  away 
more  of  the  liquors  named  In  th 
is  defective,  and  la  liable  to  a  t 
quash.  Smith  v.  •State,  32  Neb.  1( 
W.  823). 

268.  (1897.)  A  count  charging  t 
sale  of  Intoxicating  liquors  may  1 
in  an  information  containing  a  cou 
Ing  the  defendant  with  keeping  sue 
for  sale  In  violation  of  law.  Haiu 
50  Neb.  150  (69  N.  W.  838). 

269.  (1900.)  Several  unlawful 
Intoxicating  liquors  may  be  Joins 
same  Information,  and  the  state  wj 
required  to  elect  upon  which  coui 
rely  for  a  conviction.  McArtAur 
60  Neb.  390  (83  N.  W.  196). 

 Keeplner  for  sale. 

270.  (1892.)  Complaint  chargfr 
siclan  with  keeping  liquors  "for  thi 
of  sale  without  license,  unlawfully 
posely,"  states  an  offense  under  cli 
laws  of  1889.  fixate  v.  Clojfdt  ^4 
(52  N.  W.  579). 

271.  (1896.)  Information  hek 
framed  under  section  20,  chapter 
piled  Statutes,  and  to  charge  a  slngl 
namely,  that  the  accused  kept  Int 
liquors  in  his  place  of  business  for 
pose  of  sale  without  a  license  oi 
Bomlterger  v.  State,  47  Neb.  40  (i 
23). 

272.  (1902.)  In  a  prosecution  u 
tlon  20,  chapter  50,  Complied  Statu 
the  keeping  of  Intoxicating  liquors 
without  a  license  or  permit  la  the  { 
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of  the  offense,  and  the  averment  In  the  in- 
formation that  some  of  the  liquors  so  kept 
were  !n  fact  sold  is  only  the  needless  state- 
ment of  an  evidential  fact.  Rottman  v. 
mte,  63  Neb.  648  (88  N.  W.  857). 

 Intent. 

2-,Z.  (1889.)  Where  an  Indictment  for 
the  violation  of  section  11  of  chapter  50  of 
the  Compiled  Statutes  contains  the  charge 
that  the  person  accused  -did  on  a  certain 
da7  aell  and  give  away  intoxicating  liquore, 
the  words  "give  away"  did  not  charge  the 
offense  of  giving  away  upon  a  pretext  under 
the  provisions  of  the  section  and  they 
were  mere  surplusage  and  to  be  Ignored  by 
the  court  to  which  the  Indictment  was  re- 
turned; alBo  the  language  of  the  In- 
dictment did  not  necessarily  charge  the  de- 
fendant with  selling  and  giving  away  upon 
a  pretext  the  particular  liquor  described  In 
the  Indictment  and  the  only  office  of 
the  w^ords  "give  away"  In  the  indictment 
was  in  substance  a  charge  of  the  delivery 
of  the  liquor  sold.  State  v.  Ball,  27  Neb.  601 
(43  N.  W.  398). 

274.  (1897.)  The  unlawful  Intent  with 
which  Intoxicating  liquors  are  kept  may  be 
presumed  by  the  recent  prior  sale  by  the 
defendant  of  the  same  kind  of  liquors  In 
violation  of  law.  Hant  State,  60  Neb.  150 
(69  H.  W.  838). 

—    Place  as  element  of  offense. 

275.  (1902.)  An  Information  •  charging 
one  with  keeping  and  having  In  his  posses- 
sion Intoxicating  liquors  with  'the  intention 
and  top  the  purpose  of  selling  the  same 
without  having  a  license  or  permit  there- 
for Is  not  fatally  defective  because  it  falls 
to  describe  the  place  or  structure  where  the 
alleged  liqnon  are  kept  with  that  deg^  of 
certainty  and  particularity  required  before 
a  search  warrant  Is  authorized  to  issue  un- 
der the  provisions  of  section  20,  chapter  60, 
Compiled  Statutes,  regulating  the  sale  of 
intoxicating  liquors.  Peterson  v.  State,  64 
Neb.  876  (90  N.  "W.  964). 

 Time  of  offense. 

276.  (1884.)  The  oomplalnt  charged  that, 
"on  or  about  the  17th  day  of  February,  1884, 
that  being  the  first  day  of  the  week,  com- 
monly called  Sunday,  the  defendant  did  sell 
intoxicating  liquors,"  etc..  In  violation  of 
the  law.  Held.  That  the  time  of  the  com- 
mission of  the  offense  was  sufficiently  stated, 
tHe  date  of  the  transaction  under  section 
14  of  the  liquor  law  not  being  a  material 


Ingredient  of  the  offense.  Brown  v.  State, 
16  Neb.  658  (21  N.  W.  454). 


Price  of  liquor  sold. 


277.  (1884.)  In  an  Indictment  for  the 
sale  of  intoxicating  riquors  it  Is  not  neces- 
sary to  allege  the  price  for  which  the  al- 
leged liquor  was  sold.  BteOe  v.  Pitchel,  16 
Neb.  608  (21  N.  W.  468). 

 Designation  of  purchaser. 


278.  (1884.)  In  an  Indictment  for  the 
sale  of  Intoxicating  liquors  It  Is  essential 
that  the  names  of  the  persons  to  whom  liq- 
uors were  sold.  If  known,  should  be  alleged, 
or  the  fact  of  their  being  unknown  should 
be  averred  in  excuse.  State  v.  Pi»chel,  16 
Neb.  608  (21  N.  W.  468). 

279.  (1890.)  In  an  information  for  the 
sale  of  intoxicating  liquors,  the  names  of 
the  persons  to  whom  liquors  were  sold,  If 
known,  should  be  alleged,  or  the  fact  of 
their  being  unknown  be  averred  in  excuse. 
Martin  v.  State,  30  Neb.  421  (46  N.  W.  618). 

— ^Purpose  of  sale  or  gift. 

280.  (1891.)  On  an  Information  for  the 
violation  of  section  11,  chapter  50,  Compiled 
Statutes  1889,  charging  the  accused  with  un- 
lawfully and  knowingly  givilig  away  intox- 
icating llauor,  not  being  licensed  as  a  dealer 
nor  having  a  permit  as  druggist,  held,  that 
the  Information  charged  no  misdemeanor 
without  charging  that  the  giving  away  was 
a  pretext  to  evade  the  provisions  and  pen- 
alties of  the  law.  Wendt  v.  State,  32  Neb. 
182  (49  N.  W.  351). 


•  Issues  and  proof. 


281.  (1898.)  In  a  prosecution  for  selling 
intoxicating  llquon  to  an  Indian,  whether 
the  penson  named  in  the  Information  as 
having  purchased  the  liquor  was,  or  was 
not,  an  Indian  cannot  be  raised  by  a  plea 
in  abatement  SUOe  v.  BaiUv,  67,  Neb.  204 
(77  N.  W.  654). 

282.  (1902.)  Where  an  information 
charges  the  commission  of  the  offense  of 
keeping  In  one's  possession  Intoxicating 
liquors  with  the  Intention  and  for  the  pur- 
pose of  selling  the  same  without  having 
a  license  or  permit  therefor,  alleging  therein 
the  time  and  the  town,  county,  and  state 
fn  which  the  offense  Is  charged  to  have; 
been  committed.  It  la  proper  to  charge  the 
jury  that  the  time  and  place  as  alleged 
In  the  Information  must  be  fotmd  from  the 
evidence  In  order  to  warrant  a  conviction, 
the  word  "place"  having  reference  to  the 
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Mfwn  and  county,  and  not  to  the  particular 
building  In  which  such  liquors  may  have 
been  kept.  Peterson  v.  State,  64  Neb.  875 
(90  N.  W.  964). 

283.  (1907.)  In  a  prosecution  of  a  drug- 
iglbt  for  the  sale  of  llQuor  tor  purposes 
other  than  that  allowed  by  his  permit,  a 
plea  admitting  the  sale,  but  averring  that 
hf  made  no  saies  "other  than  as  a  drug- 
Klst"  and  as  a  member  of  the  firm  holding 
tl^  permit,  is  not  sufficient  as  a  plea  of 
pat  guilty  and  is  not  a  plea  in  abatement 
within  the  meaning  of  section  441  of  the 
rriminal  code.  Steiner  v.  State,  7S  Neb.  147 
(110  N.  W.  723). 

SreBumptions  and  tiurden  of  proof. 

284.  In  a  prosecution  under  section  20, 
(Chapter  50,  Compiled  Statutes,  for  keeping 
intoxicating  liquors  for  sale  in  violation  of 
IftX'  the  poBsession  of  such  liquors  by  the 
itecused  is  presumptive  evidence  of  guilt 
In  the  district  court,  as  well  as  before  the 
examining  magistrate,  unless  the  accused 
'fitiall  satisfactorily  account  for  and  explain 
the  possession  thereof,  and  that  it  was  not 
k6pt  for  an  unlawful  purpose."  1 1897 ) 
purfee  v.  State,  S3  Neb.  214  (73  N.  W. 
476):  (1901)  Parsons  v.  State,  61  Neb.  244 
(S5  N.  W.  65);  (1901)  Peterson  v.  State,  63 
Neu.  251  (88  N.  W.  549);  (1902)  Peterson 
V.  State.  64  Neb.  875  (90  N.  W.  964). 

285.  (1896.)  The  unlawful  intent  with 
'  vD&tch  the  liquors  were  kept  may  be  pre- 

flomed  from  the  fact  of  their  sale  In  viola- 
tion of  law.  Bornberger  v.  State.  47  Neb. 
40  (66  N.  W.  23). 

286.  (1896.)  When,  under  an  intorma- 
Uon  for  keeping  intoxicating  liquors  for 
sole,  a  sale  Is  proved,  the  burden  is  upon 
the  accused  to  show  that  he  held  a  license 
or  permit  from  the  proper  authorities. 
Bornberger  v.  State,  47  Neb.  40  (66  N.  W. 
2«). 

287.  (1901.)  Where,  on  the  trial  in  the 
district  court  of  a  person  charged  with  the 
keeping  of  liquors  unlawfully  and  for  the 
purpose  of  sale.  It  Is  shown  that  such  liquors 
"^re  seized  under  a  search  warrant  issued 
ant  of  the  county  court.  It  Is  not  neces- 
Bsry  to  introduce  in  evidence  the  statutory 
i^ltldavit  upon  which  the  search  warrant  was 
U^jued.  Parsons  v.  State,  61  Neb.  244  (85  N. 
W.  65). 

288.  (1901.)  An  act  of  the  legislature 
p'rovlding .  that  the  possession  of  liquor  by 
ime  not  having  a  license  shall  be  presump- 


tive evidence  of  a  violation  of  the 

not  violative  of  the  constitutional  pr 
that  no  person  shall  be  compelled,  In 
Inal  case,  to  give  evidence  against  t 
Parsons  v.  State,  61  Neb.  244  (85  N.  ' 

289.  (1901.)  It  Is  competent  for  1 
islature  to  provide  In  an  act  regulatl 
license  and  sale  of  intoxicating  Uquoi 
the  possession  of  such  liquors  by  o 
having  a  license  or  other  permit  1 
sale  thereof  shall  be  presumptive  e'* 
of  the  violation  of  the  act,  unless 
examination,  the  person  charged  shi 
Isfactorliy  account  tor  and  explain  t 
session  thereof.  Parsons  t>.  State,  6 
244  (85  N.  W.  65). 

290.  (1906.)  Under  section  20,  4 
50,  Complied  Statutes,  possesaion  of 

eating  liquors  by  the  accused  Is  presu 
evidence  of  guilt,  before  the  district 
Steinkuhler  v.  State,  77  Neb.  381  ( 
W.  395). 

Judicial  notice  that  liqnors  are  int 

ing. 

See,  alsOj  ante.  §|  242,  243. 

291.  (1901.)  Courts  will  take  : 
notice  that  whiskey  and  beer  are  Ini 
Ing.  Peterson  v.  State,  63  Neb.  251  (81 
549). 

Admissibility  of  evidence. 

292.  (1901.)  Where  there  Is  ei 
tending  to  prove  that  a  liquor  claimei 
Intoxicating  was  of  the  same  kin 
quality  as  that  alleged  to  have  been 
violation  of  law,  it  Is  not  error  to  ad 
testimony  of  a  witness  who  has  ai 
such  liquor  as  to  its  intoxicating 
ties.  Kerr  v.  State,  63  Neb.  115  (88 
240). 

293.  (1898.)  Where  a  drufeglst  c 
with  keeping  beer  for  unlawful  sale 
dnced  evidence  that  he  did  not  kee 
and  that  bottles  found  In  his  posi 
by  the  sherilT  contained  a  non-intox 
tonic,  a  search  warrant  issued  in  a: 
pendent  proceeding  stating  Informe 
lief  that  defendant  kept  beer,  and 
turn  of  the  sheriff  that  he  foimd  hot 
beer  in  defendant's  possession,  are  Ix 
Bible  as  evidence,  ^'elson  v.  State,  G 
790  (74  N.  W.  279). 

294.  (1902.)    In  a  prosecution  for 
intoxicating  liquors  In  violation  of 
11,  chapter  50,  Compiled  Statute's, 
the  state  was  permitted  to  introduce 
denee  a  United  States  internal  r 
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Btamp,  commonly  called  a  "government  U- 
oense,"  as  tending  to  show  that  defendant 
was  engaged  In  the  business  of  selling  In- 
tfolcating  liquors,  defendant  should  be  per- 
mitted to  explain  his  posHesslon  of  such 
rerentte  stamp  tor  any  other  purpose. 
Fnide  V.  State,  66  Neh.  24*  (92  N.  W.  820). 

295.  (1902.)  In  a  criminal  prosecution 
tor  selling  Uquor  without  a  state  license, 
the  fact  that  the  defendant  kept  a  United 
States  internal  revenue  stamp,  commonly 
called  a  "government  license,"  may  be 
proved  by  the  sUte.  Fruide  V.  State,  66 
Neb.  244  (92  N.  W.  320). 

296.  (1889.)  In  a  prosecution  for  Belling 
liqnor  to  a  minor,  testimony  of  the  minor 
that  under  direction  of  another  he  asked 
defendant  for  "some  of  what  Smith  got  be- 
fore" and  received  and  paid  for  a  bottle  of 
Uqnld,  but  did  not  know  what  It  was,  is 
admieslble  when  followed  by  testimony  of 
another  that  he  drank  some  of  the  contenta 
of  the  bottle,  and  that  it  tasted  like  whiskey. 
Surrell  V.  State,  25  Neb.  581  (41  N.  W.  399). 

297.  (1907.)  In  a  prosecution  under  sec- 
Uon  20,  chapter  50,  Compiled  Statutes  1905, 
for  anlawfully  keeping  Intoxicating  liquors 
with  the  Intent  to  sell  the  same  without  a 
ll&jnse.  It  iB  prejudicial  error  to  permit  the 
introducUon  In  evidence,  over  objection,  of 
the  search  warrant  under  which  the  prem- 
ises" of  the  defendant  were  searched  and 
the  Uquors  seized.  Weinandt  v.  State,  80 
Neb  161  (113  N.  W.  1040). 

298.  (1907.)  In  a  prosecution  under  sec- 
Uon  20.  chapter  50,  Compiled  Statutes  1905, 
it  is  not  error  to  admit  evidence  showing 
the  keeping  of  other  liquors  in  addition  to 
those  charged.  Weinandt  v.  State,  80  Neb. 
161  (113  N.  W.  1040). 

299.  (1907.)  In  a  prosecution  for  keep- 
ing intoxicating  Uquors  with  the  Intention 
of  disposing  of  the  aame  without  a  license, 
it  Is  competent  for  a  witness,  who  Is 
familiar  with  the  taste  of  beer  and  has 
tasted  some  of  the  liquors  seized,  to  tes- 
tify that  they  tasted  like  beer.  Feddern  v. 
State,  79  Neb.  6B1  (113  N.  W.  127). 

300.  (1907.)  It  is  not  prejudicial  error 
to  admit  testimony  of  keeping  of  other 
Uquors  than  those  charged  In  the  informa- 
tion, when  the  evidence  shows  that  the 
UqnorB  charged  In  the  Information  were 
kept  for  sale  and  were  IntoxIcaUng.  Fed- 
ten  V.  State.  79  Neb.  661  (U8  N.  W.  127). 


Tasting  liquor  by  Jury. 

301.  (1907.)  In  a  prosecution  for  unlaw- 
fully keeping  Intoxicating  liquor  for  sale 
without  a  license,  it  Is  not  error  for  the 
Jury  to  taste  of  the  liquors  seized  and 
produced  In  evidence  at  the  trial,  for  the 
purpose  of  aiding  In  the  determination  of 
the  question  whether  or  not  the  liquor  is 
Intoxicating.  Schulenburg  v.  State,  79  Neb. 
65  (112  N.  W.  304;  Weinandt  v.  State,  80 
Neb.  161  (113  N.  W.  1040). 

Weight  and  snfflcieney  of  evidence. 

302.  (1889.)  Evidence  In  prosecution  for 
sale  of  intoxicating  liquor  A^d  sufBdent  to 
establish  fact  that  the  article  sold  was 
whiskey.  Burrett  v.  State^  25  Neb.  681  (41 
N.  W.  399). 

303.  ( 1889. )  Evidence  which  merely 
tends  to  cast  suspicion  upon  accused  is  not 
sufficient  to  establish  his  guilt.  Bvrrell  v. 
State,  25  Neb.  581  (41  N.  W.  399). 

304.  (1902.)  To  justify  a  conviction  un- 
der section  14.  chapter  50,  Complied  SUtutes 
1901,  it  must  appear  that  the  defendant, 
either  by  hlmaeif  or  his  agent  or  employee, 
sold  or  gave  away  Intoxicating  liquors  on  the 
day  of  a  general  or  special  election,  or  on 
the  first  day  of  the  week,  commonly  called 
Sunday.  Moore  v.  State,  64  Neb.  557  (90  N. 
W.  553). 

305.  (1906.)  Evidence  showing  defend 
ant  held  in  his  possession  liquids  in  ordinary 
beer  bottles,  labeled  "Ino,"  "Hop  Ale,"  and 
"Nerve  Tonic,"  with  testimony  that  the  same 
tasted  and  had  every  appearance  ol  beer,  sus- 
tains a  conviction  of  violating  the  liquor 
laws.  Steinkuhler  v.  State,  77  Neb.  331  (109 
N.  W.  395). 

306.  (1906.)    In  a  prosecution  for  vlolat-  ' 
Ing.the  Uquor  laws,  unlawful  posesssion  and 
keeping  of  liquor  may  be  sufficient  to  sustain 
a  conviction.    O'Neil  v.  State,  76  Neb.  44 
(107  N.  W.  119). 

307.  (1906.)  Where  Uquor  la  delivered 
to  a  defendant  In  prosecution  for  violating 
liquor  laws  by  a  railroad  which,  on  refusal 
of  defendants  to  pay  the  freight  charged,  and 
is  retaken  by  a  drayman  sent  by  the  railroad 
company,  possession  by  defendants  during 
such  time  will  not  sustain  a  conviction. 
O'NeU  V.  State.  76  Neb.  44  (107  N.  W.  119). 

308.  (1906.)  Evidence  showing  that  tfl6 
ilquor  in  question  was  not  kept  by  the  ac- 
cused, and  that  his  possession  el  or  connec- 
tion with  it  was  of  such  nature  that  he 
could  not  have  sold  or  dispoBed  of  it  unlaws 
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fully,  and  that  such  liquor,  when  seized,  was 
not  in  his  possession,  but  was  rlghttully  in 
the  possession  of  another,  such  evidence 
alone  will  not  sustain  a  conviction.  O'Tieil  v. 
State,  76  Neb.  44  (107  N.  W.  119). 

XnstTUctionB. 

309.  (1889.)  In  a  prosecution  for  selling 
liquor  to  a  iplnor,  an  Instruction,  "The  jury 
are  instructed  that  It  you  find  from  the  evt- 
Cence  that  the  parties  named  In  the  indict- 
inent  to  whom  intoxicating  liquor  is  alleged 
to  have  been  sold,  went  Into  the  store  where 
the  defendant  was  in  charge,  and  where  in- 
toxicating liquor  was  kept  for  sale,  and 
there  called  for  Intoxicating  Dguor  of  any 
hind,  the  law  presumes  the  parties  received 
the  article  called  for,  unless  you  further 
End  that  the  defendant  Informed  the  per- 
sons at  the  time  that  he  did  not  keep  for 
sale  the  article  called  for,"  is  erroneous. 
Burrell  v.  State,  25  Neb.  681  (41  N  W.  399), 

310.  (1897.)  An  Instruction  that  defend- 
ant is  charged  with  keeping  for  sale  "vinous 
liquors,  consisting  of  one-half  barrel  of 
'Raspberry  Wine,'  and  spirituous  liquors, 
consisting  of  two  cases  of  prepared  'Tom  and 
Jerry,'  without  having  procured  a  license 
for  the  sale  thereof  in  compliance  with  the 
laws  of  this  state,"  does  not  assume  that 
Rappberry  Wine  Is  vinous,  and  that  Tom  and 
Jerry  is  spirituous,  but  merely  told  the  Jury 
what  were  the  material  averments  of  the 
Information.  Hans  v.  State,  50  Neb.  150  (69 
N.  "W.  838). 

311.  (1901.)  Instructions  to  the  Jury 
n-ben  taken  together  fix  the  time  .of  the  com- 
r-ilssion  of  the  offense  at  or  about  the  time 
charged  in  the  information;  held  properly 
given  as  to  the  requirement  that  the  Inten- 
tion to  sell  must  be  a  present  intention 
within  the  meaning  of  the  statute.  Parsons 
V.  Btate,  61  Neb.  244  (85  N.  W.  65). 

312.  (1902.)  In  a  prosecution  of  a  stew- 
ard of  a  club,  for  selling  liquor  without  a 
license,  the  charge  of  the  court  examined, 
and  held  to  be  a  fair  and  accurate  exposition 
of  the  law  applicable  to  the  case.  Sothman 
V.  State,  66  Neb.  302  (92  N.  W.  303). 

Questions  for  Jury. 

313.  (1902.)  Whether  instructions  by  a 
master  to  his  servant  not  to  sell  or  give  away 
intoxicating  drinks  on  Sunday  or  an  election 
day  were  colorable  only,  or  were  given  in 
good  faith,  in  the  expectation  that  they 
would  be  obeyed,  and  with  the  intention  that 
they  should  operate  as  a  limitation  upon  the 


servant's  authority,  la  a  question  f< 
jury.  Moore  v.  State,  64  Neb.  567  (90 

653). 

314.  (1907.)    The  provisions  of  c 

50,  Compiled  Statutes  1907,  apply  only 
toxicating  liquors;  and  when  a  defi 
charged  with  the  offense  of  selling  ot 
ing  for  sale  without  license  "malt  a 
toxicating  liquor,  to  wit.  Malt  Ton! 
troduces  evidence  tending  to  show  th 
liquor  actually  sold  and  kept  for  sale  t 
was  not  intoxicating,  he  is  entitled  t< 
the  question  whether  such  liquor  was  I 
intoxicating  submitted  to  the  jury.  J 
V.  State,  80  Neb.  432  (114  N.  W.  411). 

Sentence  and  punishment. 

315.  (1S96.)  In  prosecutions  undc 
tlon  11,  chapter  60,  Compiled  Statute: 
eral  distinct  offenses  may  be  charged 
information  or  indictment  in  dl: 
counts,  and  a  separate  sentence  shoi 
imposed  for  each  offense  of  which  t 
cused  has  been  convicted.  Nichoia  v. 
49  Neb.  777  (69  N.  W.  99). 

316.  (1896.)  Where  an  Informatio 
tains  different  counts,  each  chargln 
defendant  with  the  sale  of  intoxicatii 
uors  in  violation  of  section  11.  chapt 
CJompiled  Statutes,  and  he  Is  found 
under  several  counts,  the  punishment 
to  be  aggregated  so  as  to  make  a  sin 
entire  punishment  for  all  of  the  ofl 
but  a  separate  sentence  is  to  he  in 
for  each  conviction,  the  same  as  t 
all  such  offenses  were  charged  in  se; 
informations  and  at  different  times.  H 
V.  Btate,  49  Neb.  777  (69  N.  W.  99). 

317.  (1897.)  Where  an  informatloi 
tains  two  counts,  each  chhrgtng  the  k< 
Tor  sale,  in  violation  of  law,  of  a  dll 
kind  of  intoxicating  liquor,  and  defe 
Is  Found  guilty  on  both  counts,  a  sei 
sentence  is  to  be  Imposed  for  each  c 
tlon.  Hant  v.  State,  60  Neb.  ISO  (69 
838). 

318.  (1890.)  Where  a  party  is  con 
on  seven  counts  of  an  information  fo 
ing  liquor  without  a  license,  the  cour 
not  reduce  the  fine  below  $700,  as  aectl 
chapter  60,  Compiled  Statutes,  makes 
the  minimum  fine  for  each  offense.  St 
Faber,  28  Neb.  803  (44  N.  W.  1137). 

Costa  and  expenaea  ot  proaeoution. 
Validity  of  law  taxing  coeta,  see  anU 

319.  (1904.)   Under  our  statute  Uu 
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dor  of  Intoxicating  liquors  Is  liable  tor  all 
expenses  Incurred  in  all  criminal  prosecu- 
tions growing  out  of  and  justly  attributable 
to  his  traffic  In  such  liquors.  WUnieaki  v. 
Vaneck,  5  Unof.  512  (99  N.  W.  258). 

Vm.  CIVTI.  SAUAOE  LAW& 
What  is  trafficking  in  liquors. 

320.  (1893.)  The  term  traffic  in  Intoxi- 
cating drinks,  as  used  in  section  15,  c^ia.iter 
50.  Compiled  Statutes,  will,  In  an  action  on 
a  license  bond,  be  held  to  mean  the  sale 
or  faralEhing  of  liquors  to  third  persons, 
and  not  the  use  thereof  by  the  saToon- 
keeper.  CurUn  v.  Atkinaon,  36  Neb.  110  (64 
N.  W.  131). 

321.  (1893.)  S.,  a  saloon-keeper,  while 
intoxicated  In  bis  own  saloon,  shot  and 
kUled  the  plaintiff's  husband.  Beld,  That 
the  drinking  of  the  liquor  by  S.  was  not 
tbe  traffic  In  intoxicating  liquor  within  the 
meaning  of  the  law,  or  such  as  will  render 
his  sureties  liable  in  an  action  upon  hia 
bond.  Curtin  v.  Atkinson,  36  Neb.  110  (54 
N. W.  131). 

Bonds  of  dealers. 

— Vecei^ty  of  bond. 

322.  (1906.)  The  act  of  1896  (laws  1895; 
cfa.  22)  is  ineffectual  as  an  amendment  or 

repeal  of  section.  6,  chapter  50,  Complied 
Statutes  1903,  which  requires  an  applicant 
for  liquor  license  to  sell  intoxicating  liquors 
to  give  a  bond  in  the  sum  of  $5,000,  with 
at  least  two  good  and  sufficient  sureties, 
freeholders  of  the  county  in  which  tbe  !!• 
cense  Is  granted.  Lee  v.  Brittain,  74  Neb. 
591  (104  N.  W.  1076).  , 

—  For  whom  given. 

323.  (188((.)  The  bonds  of  a  liquor 
dealer  are  for  the  use  of  any  person  who 
may  be  injured  by  the  sale  or  giving  away 
of  Intoxicating  liquors  by  the  person  U- 
(Mnsed  or  bis  agent,  and  the  obligee  Is  no^ 
necessarily  nor  usually  the  party  interested. 
Thonuu  V.  Hinktey,  19  Neb.  324  (27  N.  W. 
231). 

•  Effect  of  want  of  prorislon  for  pay- 
ment of  damages. 

324.  (1873.)  Where  a  bond  is  made  to  a 
city,  instead  of  to  the  county,  and  contains 
no  provision  for  the  payment  of  all  dam- 
ages which  may  be  adjudged  against  the 
licensed  parties,  as  provided  by  tbe  statute, 
aach  bond  Is  a  nullity,  and  no  action  for  a 
breach  of  its  conditions  can  be  maintained 
thereon.  Sexaon  v.  Kelley,  3  Neb.  104. 


325.  (1892.)  Where  a  liquor  dealer's 
bond  contains  no  proTislon  for  the  payment 
of  all  damages  which  may  be  adjudged 
against  him  under  the  license  law,  no  action 
oan  be  maintained  against  the  sureties 
thereon  for  damages  resulting  from  the  sale 
of  intoxicating  liquors  by  the  principal  in 
the  bond.  Vldrich  v.  Gilmore,  36  Neb.  28S 
(63  N.  W.  135). 

 Who  may  sign  as  snretles. 

326.  (1904.)  A  corporation  engaged  In 
the  manufacture  and  sale  of  intoxicating 
liquors,  with  power  to  own,  buy,  and  sell 
real  estate,  may  become  a  surety  on  a 
liquor  dealer's  bond,  and  Is  bound  thereby. 
Horst  V.  Lewis,  71  Neb.  370  (103  N.  W.  460). 

327.  (1904.)  A  brewing  corporation  may 
become  liable  as  surety,  upon  a  liquor  li- 
cense bond,  executed  by  It  to  induce  the 
licensee  to  lease  a  building  from  It  and  deal 
exclusively  in  its  products.  Horat  v.  Letcia, 
71  Neb.  365  (98  N.  W.  1046). 

■  Construction. 

328.  (1893.)  An  undertaking  will  be 
strictly  construed  In  favor  of  sureties,  and 
their  liability  will  not  be  extended  by  con- 
struction beyond  their  specific  agreement; 
rule  applied  to  sureties  on  statutory  bond 
of  vendor  of  liquors.  Curtin  v.  Atkinaon,  36 
Neb.  110  (54  N.  W.  131). 

329.  (1895.)  Statements  in  the  condi- 
tions of  the  bonds  of  retail  liquor  dealers, 
which  were  as  follows:  "Now,  if  the  above 
bounden  shall  not,  during  the  continuance 
of  said  license,  keep  a  disorderly  house, 
*  *  •  and  shall  pay  all  damages,  fines,  and 
forfeitures  that  may  be  adjudged  against 
said  •  *  •,  under  the  provisions  of 
chapter  61  of  the  General  Statutes  of  the 
state  of  Nebraska  passed  at  the  sixteenth 
legislative  assembly,  and  approved  Feb- 
ruary 28,  1887,  then,  in  such  case,  the  above 
obligation  to  be  void,  otherwise  in  full  force 
and  effect," — held,  to  refer  to  chapter  61  of 
the  laws  of  Nebraska.  1881,  as  arranged 
and  published  by  the  secretary  of  state  as 
authorized  by  law,  and  as  the  chapter  desig- 
nated contained  the  liquor  law,  the  state- 
ments in  the  bonds  sufficiently  referring  to 
the  liquor  law  and  Its  provisions,  the  bonds 
were  valid,  and  It  was  error  to  exclude  them 
from  the  evidence  in  a  case  on  the  ground 
that  the  liquor  license  act,  or  law,  was  not 
described  or  referred  to  In  the  conditions  of 
the  bonds.  Plunckett  v.  Tippey,  45  Neb.  342 
"(63  N.  W.  845). 
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Nature  of  remedy. 

S30.  (1895.)  The  action  under  the  "Slo- 
Oumb  Law"  (Comp.  Stats.,  chap.  50)  1b  not 
an  action  proper  for  the  death,  but  for  the 
loss  of  means  of  support  resulting  from 
the  death.  Oran  v.  Houston.  45  Neb.  813  (64 
N.  W.  245). 

331.  (1907.)  In  a  suit  by  a  married 
4roman  in  behalf  of  herself  and  minor  chil- 
dren, under  the  statute  relative  to  the  sale 
of  Intoxicating  liquors,  for  damages  due  to 
I  he  Incapacitation  of  the  husband  and 
father,  the  gist  of  the  action  Is  the  loss  of 
means  of  support,  and  not  any  personal  In- 
juries he  may  have  suffered  as  a  result  of 
thtoxication.  yelson  v.  Ifevels,  79  Neb.  699 
(113  N.  W.  119). 

Statutory  proTislona. 

332.  (1889.)  The  title  of  the  act  of  Feb- 
ruary 28,  1881,  regulating  the  license  and 
Sale  of  intoxicating  liquors,  is  broad  enough 
|-o  cover  a  provision  therein  requiring  the 
licoDsee  or  his  bondsmen  to  pay  all  damages 
resulting  from  such  sale  and  other  provi- 
Eilons  looking  towards  the  regulation  of  the 
traffic;  and  such  act  Is  not,  therefore,  in  con- 
flict with  section  11,  article  III,  constitution. 
Poffenbarger  v.  Smith,  27  Neb.  788  (43  N.  W. 
1150). 

Effect  of  death  of  husband  and  father. 

333.  (1879.)  The  death  of  a  husband 
and  father  does  not  cause  an  action  for 
Joss  of  the  means  of  support  to  abate,  the 
death  being  a  mere  incident,  not  the  prin- 
cipal cause  of  action.  Hoose  v.  Perkins,  9 
l^eb.  304  (2  N.  W.  715;  31  Am.  Rep.  409). 

iRight  of  mother  to  settle. 

334.  (1901.)  A  mother,  pending  an  ac- 
tion on  a  liquor  dealer's  bond  on  her  own 
"behalf  or  that  of  her  minor  children,  can 
not  settle  their  rights  without  the  approval 
of  the  court.  Zimmerman  v.  Smiley,  62  Neb. 
S04  (S6  N.  W.  1059). 

Crrounds  of  acticn. 

 Loss  of  support  in  general. 

335.  (1 884. )  Where,  by  reason  of  In- 
toxication, a  husband  Is  rendered  incapable 
pf  providing  for  his  family,  the  wife  may 
recover  against  the  person  furnishing  the 
liquor  for  the  loss  of  means  of  support  dur- 
ing such  Intoxication.  KJshire  v.  Schuyler, 
IB  Neb.  561  (29  N.  W.  239). 

 Causing  shlftlessness  and  dissipa- 
tion. 

336.  (190!!.)  Persons  engaged  in  selling 
Intoxicating  liquors  under  licenses  obtained 


pursuant  to  the  laws  of  this  state, 
able  in  damages  for  all  the  legitim 
proximate  consequences  of  their  tra 
if  they  have  induced  habitual  drun 
in  a  previously  sober  and  industrio 
they  are  liable  for  a  consequent  t 
and  dissipated  career,  followed  by  hi 
they  have  ceased  to  furnish  hi 
liquors.  Stahnka  v.  Kreitle,  66  Neb. 
N.  W.  1042). 

 Spending  wife's  money  for, 

reason  of,  llqnor. 

337.  (1S88.)  An  action  may  b 
talned  against  a  vendor  of  intc 
liquors  by  a  married  woman  for  < 
sustained  by  her  by  reason  of  hei 
being  spent  by  her  husband  for  intc 
liquors,  or  squandered  by  him  whll 
cated,  or  In  the  saloon  of  the  liquo 
Greenlee  v.  Schoenheit,  23  Neb.  661 
W.  600). 

■  ■  ■  —  Injuries  to  person. 

338.  (1886.)  The  liability  of  a  i 
intoxicating  liquors,  under  chapte 
Complied  Statutes  which  provides 
damages  to  Individuals  sustained  l! 
quence  of  such  traffic.  Includes  lia 
one  who  voluntarily  goes  into  a  sal 
purchases  liquor,  and  while  under 
fluence  therefrom  la  frozen  to  i 
extent  that  it  is  necessary  to  ampi 
limbs.  Butkmaster  v.  McElroy,  20  '. 
(31  N.  W.  76;  68  Am.  Rep.  843). 

 Proximate  cause  of  injury. 

339.  It  the  death  of  the  intoxlca 

son  was  contributed  to  by  the  sale  < 
to  him  by  defendants  they  are  11 
though  other  causes  may  have  cons 
produce  such  death.  (1885)  McClay 
rail,  18  Neb.  44  (24  N.  W.  489);  (It 
lara  v.  Foster,  27  Neb.  118  (42  N.  1 
(1895)  Oran  v.  Houston,  45  Neb.  811 
W.  245). 

340.  (1887.)  The  death  of  an  int 
man  by  freezing  while  trying  to  g 
on  a  cold  night  is  such  a  nature  a 
able  result  of  the  sale  to  him  of  tt 

which  caused  his  intoxication  as  t( 
the  seller  liable  therefor.  Curran  v.  j 
21  Neb.  434  (32  N.  W.  213). 

341.  (1891.)  Where  a  wife  sue 
cover  for  the  loss  of  support  by  n 
defendants  selling  liquors  to  her  1 
who  while  intoxicated  and  retumln 
home  became  frozen  and  died,  and 
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deDce  of  the  defendant  tended  to  show  that 
the  death  was  the  result  of  some  external 
Tiolence  inflicted  by  tbe  deceased's  father-in- 
law,  who  was  also  Intoxicated  and  with 
him  during  tbe  time,  an  instruction  that  If 
llie  deceased  came  to  his  death  from  vio- 
lence infiicted  by  another  who  was  also 
under  the  Infiuence  of  liquor  obtained  from 
the  deftodant,  and  that  such  violence  would 
not  hare  been  used  except  as  a  result  ol 
such  Intoxication  the  liquor  dealer  and  bis 
bandsmen  are  liable,  correctly  states  the 
law.  Scott  V.  Chope,  33  Neb.  41  (49  N.  "W. 
940). 

342.  (1891.)  In  action  for  loss  of  sup- 
port, where  there  was  some  evidence  tend- 
ing to  disprOTo  the  theory  that  deceased 
froze  to  death  while  intoxicated,  an  Instruc- 
tion that  if  he  died  from  injuries  inflicted 
bj  another  because  of  Intoxication  from 
liquors  furnished  by  defendants,  tbe  latter 
and  their  bondsmen  would  be  liable,  ap- 
proved. Bcott  V.  Chope,  33  Neb.  41  (49  N. 
W.  940). 

343.  (1895.)  Where  it  is  shown  that  a 
eectloQ  foreman  after  drinking  whiskey  at 
defendant's  saloon,  became  Intoxicated  and 
Btarted  home  on  a  hand  car,  and  was  run 
down  and  killed  by  a  train,  the  drunken- 
ness of  the  deceased  was  the  primary  cause 
of  the  fotal  accident,  and  that  the  court 
did  not  err  In  refusing  to  submit  to  the 
Jurr  the  question  of  the  negligence  of  the 
railroad  company.  Cornetiua  v.  Hultman,  44 
Neb.  441  (62  N.  W.  891). 

344.  (18dS.)  Under  the  provisions  of  our 
statute  In  regard  to  damases  caused  by 
famishing  Intoxicating  liquors;  It  Is  not  nec- 
essary that  the  liquor  furnished,  or  any 
resultant  Intoxication,  should  be  the  sole  or 
even  principal  cause  of  tbe  damages.  It  is 
sufficient  If  it  contributes  to  produce  the 
injuries.  McClellan  v.  Heim,  56  Neb.  600 
(77  N.  W.  120). 

345.  (1906.)  Under  our  statute,  it  is  not 
necessary  that  the  liquors  furnished  by  a 
defendant  be  the  sole  or  even  the  principal 
cause  of  an  alleged  Injury  to  the  plaintiff, 
and  an  Instruction  to  that  effect  Is  errcme- 
ona.  Weiae  v.  Oemdorf,  76  Neb.  826  (106  N. 
W.  1025). 

Persons  liable. 
.  In  general. 

346.  (1879.)  Where  a  number  of  persons 
fumisbed  Intoxicating  drink  to  one  who  died 
from  the  effects  of  the  drunkenness,  all ' 


those  furnishing  liquor  to  produce  It  were 
liable.  Roose  v.  Perkins,  9  Neb.  304  (2  K. 
W.  715:  31  Am.  Rep.  409). 

347.  (1884.)  The  statute  In  effect  de- 
clares the  act  of  producing  intoxication  a 
wrong,  and  makes  every  one  who  has  con- 
tributed to  It  by  furnishing  intoxicating 
liquor  a  wrong-doer  and  liable.  Elshire  v. 
achuyler,  IS  Neb.  661  (29  N.  W.  39). 

348.  (1889.)  The  act  of  furnishing  the 
liquor  Is  regarded  In  law  as  a  tort,  and  all 
who  furnish  It  as  wronc-doers.  Jones  v. 
Batet,  26  Neb.  693  (42  N.  W.  751;  4  L.  R.  A. 
495n). 

349.  (1895.)  In  an  action  against  two 
liquor  dealers  and  their  sureties  for  loss  of 
support  by  reason  of  plaintiff's  husband 
meeting  death  while  In  a  state  of  intoxica- 
tion, an  instruction  that,  "where  several 
dealers  furnish  liquor,  the  use  of  which  re- 
sults In  intoxication  and  damage,  each 
dealer  Is  equally  liable,  and  that.  In  case 
one  dealer  furnishes  the  first  draught  while 
the  user  Is  perfectly  sober,  and  the  liquor 
which  Intenslfled  and  completed  the  intoxi- 
cation, was  furnished  by  the  second  dealer, 
the  dealer  furnishing  the  first  draught  Is 
equally  liable  with  the  others  for  the  result- 
ing damage,"  is  erroneous.  Dolan  v.  Mc- 
Laughlin, 46  Neb.  449  (64  N.  W.  1076). 

350.  (1901.)  It  is  no  defense  to  a  suit 
for  damages  growing  out  of  the  traffic  in 
Intoxicating  liquors,  to  show  that  others  fur- 
nished liquors  that  contributed  to  the  In- 
Jury;  as  any  one  who  sold  or  furnished 
liquors  ■  at  the  time  of  the  intoxication  is 
liable  for  any  and  all  damages  sustained. 
Johnson  V.  Carlson,  1  Unof.  368  (95  N.  W. 
788). 

351.  (1902.)  Instruction  that  the  fur- 
nisher of  any  part  of  liquor  causing  the  loss 
of  support  Is  liable  to  the  full  extent  of  the 
loss  approved.  Oorey  v.  Kelly,  64  Neb.  605 
(90  N.  W.  554). 

352.  (1904.)  The  holder  of  a  saloon  li- 
cense, who  permits  other  parties  to  con- 
duct a  business  under  It  In  his  name,  Is  not 
liable  for  liquors  furnished  to  those  other 
parties  by  one  who  is  aware  of  the  situa- 
tion, and  deals  with  such  parties  on  their 
own  credit.  As  against  such  a  claim,  the 
license  holder  Is  not  estopped  to  deny  hav- 
ing made  the  purchase.  Moise  rf  Co.  v.  Krug. 
72  Neb.  43  (99  N.  W.  816). 

353.  ( 1 907.)  In  an  action  against  a 
saloon-keeper   to   recover   for  Injuries  In- 
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flicted  by  one  alleged  to  have  been  Intoxl* 
cated,  an  inatruction  to  the  effect  that  It 
was  immaterial  whether  the  Injury  was  In- 
lUcted  througli  malice  or  not,  as  the  essen- 
tial element  was  the  Intoxication  of  the 
tKrson  Inflicting  the  injury,  is  not  errone- 
ous. Howard  v.  MeOabe,  79  Neb.  42  (112  N. 
W.  305). 

354.  (1907.)  A  party  having  no  knowl- 
«dge  to  the  contrary  may  deal  with  a  per- 
son having  charge  and  control  of  a  saloon 
licensed  to  sell  intoxicating  liquors,  on  the 
iiresumption  that  such  person  is  the  owner 
and  licensee  thereof,  or  the  duly  authorized 
agent  of  such  licensee,  and  a  sale  to  such 
person  under  such  circumstances  will  bind 
tbe  person  holding  the  license  under  which 
tiie  saloon  is  conducted.  Moise  v.  Wejmul- 
ler,  78  Neb.  266  (110  N.  W.  554). 

^!  Sureties  on  dealer's  hond. 

355.  (1886.)  Where  the  same  surety 
>j£gn8  the  bonds  of  two  or  more  liquor 
dealers  he  will  be  liable  on  each,  and  the 

validity  of  such  bonds  will  not  be  affected. 

Thomas  V.  Hinkley,  19  Neb.  824  (27  N.  W. 

■asi). 

356.  (1888.)  Principals  and  their  sure- 
ties upon  license  bonds  are  liable  to  an 
action  for  damages  Jointly  with  the  prin- 
cipals and  sureties  upon  other  bonds  of 
a  like  character,  where  all  the  principals 
have  contributed  to  the  same  Injury  by  'the 
Eale  of  intoxicating  liquors.  Liability  of 
principal  and  sureties  on  liquor  bond.  V/ar- 
aell  V.  McConnell,  23  Neb.  162  (36  N.  W. 

m). 

357.  (1895.)  The  liability  of  the  sureties 
to  the  extent  of  the  penalty  is  the  same  as 
that  of  the  principal  in  an  action  on  the 
bond  of  a  saloon-keeper  who  sold  liquor  to 
plaintiff's  decedent.  Oran  v.  Houston,  45 
ifeb.  813  (64  N.  W.  245). 

358.  (1898.)  A  licensed  saloon-keeper 
ftnd  the  sureties  upon,  his  bond  are  liable 
for  loss  of  support  sustained  by  the  widow 
and  children  of  one  whose  death  was  con- 
tributed to  by  the  drinking  of  Intoxicating 
Uquors  furnished  by  the  saloon-keeper^ 
fichiek  V.  Sanders,  63  Neb.  664  (74  N.  W. 
M). 

359.  (1904.)  Persons  engaged  In  selling 
Intoxicating  liquors  under  license  In  this 
state  are  jointly  and  severally  liable  for  all 

damages  arising  from  such  traffic,  to  the 
muse  of  which  they  have  contributed,  and 
such  liability  extends  to  the  sureties  upon 
Ihelr  bonds  Horst  v.  LettHs.  71  Neb.  365 
N.  W.  1046). 

171 


Liability  of  former  owner. 

360.  (1891.)  A  bona  fide  sale  of 
ness  by  a  licensed  saloon-keeper 
him  self  and  bondsmen  from  liab 
conduct  of  such  business  by  purch; 
need  the  seller  secure  a  cancelatio 
license.  Scott  v.  Chope,  33  Neb.  4 
W.  940). 

When  Bale  mads  to  third  pei 
famished  liquor. 

:361.     (1907.)     Under  the  civil 
section  of  the  liquor  law,  section  15 
50.  Compiled  Statutes  1907,  under 
circumstances  a  saloon-keeper  Is  □ 
for  damages  resulting  from  the  ui 
toxlcating  liquors,  where  the  Uqui 
sold  by  the  saloon-keepen  to  a  thin 
who  thereafter  furnished  the  liquc 
person  who  became  Intoxicated  an 
the  Injury  complained  of,  If  It  appi 
tbe  saloon-keeper  bad  no  knowledg 
son  to  believe  that  the  liquors  sol 
third  person  were  to  be  fumlshei 
person  who  became  Intoxicated. 
V.  Conrad,  79  Neb.  303  (112  N.  W.  < 

Contribution  between  dealers. 

362.  (1892.)  Where  a  saloon-ket 
liquor  to  a  known  drunkard,  he  is  ] 

-to  know  that  he  Is  doing  a  wronf 
liable  for  contribution  to  anothe 
dealer  against  whom  a  judgment 
rendered,  by  the  wife  of  such  drun 
selling  liquor  to  him.  Johnson  t 
35  Neb.  604  (53  N.  W.  576;  37  Am. 
447). 

363.  (1895.)  Where  a  llcenset 
keeper  had  been  compelled  to  rei 
damages  tor  Injuries  resulting  fi 
of  liquor  to  a  person  known  to  bin 
been  an  habitual  drunkard,  an 
guently  sued  another  saloon-keeper 
trlbution,  the  evidence  examined,  ; 
that  the  court  properly  directed  a  v( 
defendant  on  the  ground  that  plain 
that  his  act  was  wrongful.  Torpy 
son,  43  Neb.  882  (62  N.  W.  253). 

364.  (1896.  In  an  action  for 
tion  between  Joint  sellers  of  liquor 
of  recovery  is  whether  plaintiff,  at 
commission  of  the  act  which  rendt 
liable,  knew  It  was  wrongful.  I 
Johnson,  43  Neb.  882  (62  N.  W.  25; 

Persons  entitled  to  sue. 

365.  (1885.)  A  poor-  person  d 
for  support  upon  a  relative,  acco 
the  provisions  of  chapter  67,  CompI 
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at«8,  may.  In  his  own  name  and  for  his 
own  benefit,  maintain  an  action  against  a 
vendor  of  Intoxicating  drinks  for  the  loss  of 
such  support,  caused  by  the  death  of  such 
relative,  when  such  death  occurs  In  conse- 
quence of  the  traffic  of  each  vendor  In  in- 
toxlcatlng  drinks,  without  any  action  of 
tbe  county  commls&loners  in  that  behalf. 
McClav  V.  Worrall,  18  Neb.  44  (24  N.  W. 
42»). 

366.  (1889.)  A  license  to  sell  Intoxi- 
cating liquors  protects  the  licenses  only 
against  prosecutions  by  the  state.  It  is  no 
protection  In  an  action  for  Injuries  In- 
flicted on  A,  by  B,  by  reason  of  Intoxicat- 
ing liquors  furnished  to  B  which  contrib- 
uted to  hlB  intoxication.  Jonet  v.  Bate$, 
2G  Neb.  693  (42  N.  W.  751;  4  L.  R.  A.  495»). 

3«7.  (1894.)  Where,  by  reason  of  Intox- 
ication, a  fottaer  Is  rendered  Incapable  of 
providing  for  his  family,  his  mlnop  children 
may  maintain  an  action  for  loss  of  means 
of  support,  caused  by  reason  of  the  Intoxi- 
cation of  the  father,  against  the  person  fur- 
nishing the  intoxicating  liquors,  and  the 
sureties  on  his  liquor  bond.  Bloedel  v.  Zim- 
merman, 41  Neb.  695  (60  N.  W.  6). 

368.  (1896.)  A  poor  person  dependent 
for  support  upon  a  relative,  according  to 
the  provisions  of  chapter  67,  Compiled  Stat- 
utes, may,  In  his  own  name  and  for  his  own 
benefit,  milntaln  an  action  against  a  vendor 
of  Intoxicating  drinks,  for  the  loss  of  such 
support,  caused  by  the  death  of  such  rela- 
live,  when  such  death  occurs  In  consequence 
ot  the  traffic  of  such  vendor  In  intoxicating 
drinks,  without  any  action  of  the  county 
commissioners  in  that  behalf.  Fitzgerald 
V.  Donoher,  48  Neb.  8S2  (67  N.  W.  880). 

369.  (1907.)  An  Instruction,  in  an  ac- 
tion, to  recover  for  loss  of  support  from  In- 
toxication resulting  In  death  of  plaintiffs 
husband,  limiting  recovery  to  plaintiff  In 
case  death  was  caused  directly  to  Intoxica- 
tion complained  of,  is  erroneous.  Sullivan 
v.  C9nrad,  79  Neb.  303  (112  N.  W.  660). 

DefeasaB. 

—  Knowledge  of  plaintiff  of  sale. 

370.  (1895.)  The  fact  that  the  wife  con- 
sented to  or  acquiesced  In  the  sale  or  gift 
of  inttnlcating  liquors  to  the  husband,  is 
no  defense  or  bar  to  an  action  by  the  wife 
and  In  behalf  of  her  minor  children  for  loss 
of  means  of  support  through  the  disability 
or  disqualification  of  the  husband  for  labor, 
caused  by  drinking  the  Intoxicating  liquor. 


Oran  v.  Houtton,  46  Neb.  813  (64  N.  W. 

245). 

371.  (1S97.)  An  action  by  a  widow  for 
damage  suffered  in  consequence  of  the  fur- 
nishing to  ber  deceased  husband  of  intoxi- 
cating liquor  cannot  be  defeated  by  proof 
that  such  liquors  were  furnished  by  tbe  de- 
fendant, a  licensed  saloon-keeper,  with  the 
knowledge  and  consent  of  the  plaintiff. 
Kliment  v,  Corcoran,  61  Neb.  142  (70  N.  V. 
910). 

 Defective  bond. 

372.  (1886.)  Where  the  bond  of  a  liquor 
dealer  is  filed  with  the  clerk  and  retained 
by  him,  and  the  principal  In  the  bond  then 
engages  In  the  sale  of  intoxicating  liquors, 
the  sureties  cannot  plead  as  a  defense  to 
the  bond  that  no  formal  approval  was  en- 
dorsed on  such  bond.  Thomas  v.  Hinkley. 
19  Neb.  324  (27  N.  W.  231). 

373.  (1904.)  It  Is  no  defense  to  a  brew- 
ery company.  In  an  action  against  It  as  sur- 
ety on  a  saloon-keepers  bond,  that  the 
signing  of  such  bond  was  without  the  power 
of  the  corporation  and  ultra  vires.  Horst  v. 
Lewis,  71  Neb.  365  (98  N.  W.  1046). 

 License  no  defense. 

374.  (1879.)  A  license  Is  no  protection 
to  a  vendor  of  intoxicating  drinks  In  an 
action  for  loss  of  the  means  of  support. 
The  statute,  In  effect,  says  to  every  one  en- 
gaged In  the  traffic,  beware  to  whom  you 
sell  OP  furnish  Intoxicating  liquor,  ffoo^e 
V.  Perkins,  9  Neb.  304  (2  N.  W.  715;  31  Am. 
Rep.  409). 

375.  (1889.)  A  license  to  sell  Intoxicat- 
ing liquors  protects  tbe  licensee  only 
against  prosecutions  by  the  state.  It  is  no 
defense  to  a  civil  suit  for  damages  result- 
ing from  the  sale  of  liquor.  Jones  v.  Bates, 
26  Neb.  693  (42  N.  W.  761). 

Parties. 

 Plaintiff. 

376.  (1879.)  A  married  woman  and  her 
minor  children,  constituting  one  family, 
may  join  In  an  action  for  loss  of  the  means 
of  support  against  those  who  have  furnished 
Intoxicating  liquor  to  the  husband  and 
father.  Roose  v.  Perkins,  9  Neb.  304  (2  N. 
W.  715;  31  Am.  Rep.  409). 

377.  (1883.)  Under  the  code  system  of 
pleading  and  the  provisions  of  the  statute 
now  In  force,  known  as  chapter  50,  Com- 
piled Statutes,  an  action  can  be  maintained 
by  the  widow  and  Infant  children,  jointly 
or  severally,  whose  husband  and  father  has 
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lost  bis  life  In  coBseqnence  of  intoxication, 
against  any  and  all  persons,  jointly  or  sev- 
erally, who  sold,  gave  or  furnished  any  in- 
toxicatlns  liquor  which  was  drank  by  him 
on  the  day  or  about  the  time  of  such  In- 
toxication. Kerkow  v.  Bauer,  15  Neb.  150 
(18  N.  W.  27). 

378.  (1886.)  Where  a  liquor  dealer's 
bond  is  given  to  the  town  or  villag"  in- 
stead of  In  the  name  of  the  state,  it  Is 
not,  therefor.  Invalid;  and  a  woman  may 
maintain  an  action  thereon  for  loss  of  sup- 
port caused  by  the  sale  of  liquor  to  her  hus- 
band. Thomaa  v.  Hinkley,  19  Neh.  324  (27  N. 
W.  231). 

379.  (1888.)  A  married  woman  may  main- 
tain action  In  her  own  name  or  jointly  with 
her  children  against  liquor  sellers  and  the 
sureties  on  their  bonds,  for  loss  of  sup- 
port for  herself  and  children,  occasioned  by 
Intoxication  of  her  husband.  Warden  v.  Mo- 
Connell.  23  Neb.  152  (36  N.  W.  278). 

380.  (1889.)  A  married  woman  and  her 
minor-  children,  constituting  one  family,  may 
join  in  an  action  for  the  loss  of  means  of 
support  caused  by  the  intoxication  of  the 
husband  and  father,  against  those  who  fur- 
nish him  intoxicating  liquor.  Jones  v. 
Bates,  26  Neb.  693  (42  N.  W.  751;  4  L.  R. 
A.  495n). 

381.  (1896.)  The  action  which  arises  in 
favor  of  a  parent  against  a  retail  dealer 
in  intoxicating  liquors  and  his  bonds- 
men, because  of  the  death  of  a  son  during 
minority  and  the  consequent  loss,  by  the 
parent,  of  the  services  of  the  minor,  when 
such  death  la  occasioned  by  the  use  of  in- 
toxicating liquors  sold  or  furnished  to  the 
minor  by  the  saloon-keeper  or  someone  act- 
ing for  him,  is  by  virtue  of  the  provisions 
of  chapter  50  of  the  Oomplled  Statutes, 
entitled  "Liquors."  and  not  under  the  pro- 
visions of  what  is  termed  the  "Clvli  Dam- 
age Act"  (Comp.  SUts.  ch.  21.)  The  ac- 
tion may  be  prosecuted  in  the  name  of  the 
party  entitled  to  the  damages,  wiUiout  the 
Intervention  of  an  administrator  of  the  es- 
tate of  the  deceased.  Fitzgerald  v.  Donoher, 
48  Neb.  852  (67  N.  W.  880). 

.  — —  Defendant. 

See,  also,  ante,  H  346-360. 

382.  (1888.)  Persons  licensed  to  sell  in- 
toxicating liquors  are  jointly  and  severally 
liable  for  all  damages  resulting  from  their 
trafiic,  and  actions  may  be  maintained 
against  them  Jointly  for  all  damages  to 


which  they  have  contributed  by  tb 

liquors.  Wardell  v.  McConnell,  23 
(36  N.  W.  278). 

383.  (1889.)    All  persons  who 
Intoxicating  liquors  Vfblcb  contri 
the  Intoxication,  may  be  Joined  a 

ants,  in  an  action  for  loss  of  sup 
husband  and  father,  Jones  v.  1 
Neb.  698  (42  N.  W.  761;  4  L.  R.  A. 

384.  (1889.)  An  action  against 
keeper  for  loss  of  support  of  a 
caused  by  Intoxication  may  be 
against  the  persons  furnishing  su 
personally  and  not  on  their  hoi 
cause  of  action  arises  from  Inji 
stoned  by  furnishing  the  liquor. 
Bates,  26  Neb.  693  (42  N.  W.  751;  4 
495n). 

385.  (1902.)  Persons  engaged  I 
Intoxicating  liquors  under  licenses 
pursuant  to  the  laws  of  this  state 
liable  for  damages  resulting  froi 
traffic  before  they  engaged  in  the 
and  they  cannot  be  Joineu  in  s 
against  other  persons  to  recover 
previously  Inflicted  damages,  altho 
may  be  liable  to  the  same  plalntifl 
sequent  wrongs  of  a  similar  kind. 
V.  Kreitle.  66  Neb.  829  (92  N.  W. 

386.  (1904.)  All  persons  engagi 
sale  of  Intoxicating  liquors  and  sun 
be  Joined  as  defendants  in  a  sing 
to  recover  damages  and.  If  a  part 
do  not  reside,  or  cannot  be  founi 
county  In  which  the  action  Is  brou 
mons  may  be  served  upon  them  e 
Horst  V.  Lewis,  71  Neb.  366  (98  N. 

387.  (1904.)  Where  different 
dealers  in  intoxicating  liquors  cont 
the  sale  of  liquor  to  the  Intoxicatl 
Individual  which  causes  his  dea 
dealers  and  the  sureties  on  the) 
which  are  required  by  the  statutes 
be  Joined  as  defendants  in  one  £ 
recover  for  loss  of  the  means  ol 
by  those  who  have  suffered  Injury 
son  of  the  death  of  such  indlvldua 
V.  Lewis,  71  Neb.  370  (103  J4.  W.  4 

Pleading. 

388.  (1886.)  An  allegation  thai 
son  of  defendant  selling  liquor  to 
husband  she  has  been  deprived  of 
port  "in  a  great  measure"  is  not  1 
when  the  general  allegations  allege 
husband  has  become  an  habitual  dm 
reason  of  such  liquor  furnished  b: 
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int  Roberts  v.  Taj/Jor,  Id  Neb.  184  (27  N. 

W.  87). 

3S9.  (1886.)  In  aa  action  against  a 
saloon-keeper  for  loss  of  support  of  a  hus- 
band and  father,  a  petition  that  alleges  the 
sale  of  liquor  to  such  husband  in  such 
quantities  as  to  produoe  intoxlcatioii,  and  a 
continued  sale  after  Intoxication,  an  allega- 
tion that  by  reason  of  the  xae  of  such 
liquors  "he  became  a  habitual  drunkard,"  ts 
Qot  irrelevant.  Roberta  v.  Taylor,  19  Neb. 
m  (27  N.  W.  87). 

390.  (1891.)  Under  section  18,  chapter 
50,  Compiled  Statutes,  a  petition  against  a 
saloon-keeper  alleging  the  sale  of  liquor  by 
defendant  to  a  certain  person  and  the  Intoxi- 
cation of  such  person,  and  that  sach  person 
vblle  Intoxicated  drove  his  wagon  against 
that  ol  plalnUff,  causing  injury.  Is  suffldent, 
withoQt  alleging  that  such  accident  was  the 
result  of  careleesness  or  the  result  of  the 
Intoxication.  A'owotny  v.  BUtir,  32  Neb.  173 
(49  N.  W.  367). 

391.  (1904.)  Petition  examined,  and  Aeld 
to  state  a  cause  of  action.  Wisnieakt  v. 
Vanek,  5  Unof.  512  (99  N.  W.  268). 

392.  (1905.)  A  petition  against  a  surety 
upon  a  liquor  license  bond  that  does  not  al- 
lege the  granting  or  Issuance  of  a  license 
does  not  state  a  cause  of  action.  Quist  v. 
American  Bonding  d  Truat  Oo.,  74  Neb.  692 
(106  N.  W.  255). 

PrwomptionB. 

393.  (1883.)  There  being  evidence  tend- 
ing to  prove  that  the  deceased  was  intoxi- 
cated on  the  fatal  day.  and  It  being  con- 
tended on  the  part  of  the  defendants  that 
he  was  not  Intoxicated,  notwithstanding 
such  evidence,  because  they  had  not  sold 
turn  enough  liquor  to  make  falm  Intoxicated, 
it  was  not  error  on  the  part  of  the  court 
to  Instruct  the  Jury  that  "It  was  not  neces- 
sary on  the  part  of  the  plaintiff  to  prove 
that  the  defendants  sold  all  the  liquor  to 
the  said  John  Bauer  that  may  have  pro- 
duced his  Intoxication,"  etc..  nor  to  allow 
counsel  for  the  plaintiffs  to  urge  to  the  jury 
that,  rather  than  reject  the  evidence  before 
them  of  the  Intoxication  of  the  deceased, 
they  mls^t  presume  that  he  obtained  and 
drank  liquor  otherwhere  which  also  con- 
tributed to  his  Intoxication.  Kerkow  v.  Bauer, 
15  Neb.  150  (18  N.  W.  27). 

394.  (1887.)  An  Instruction  that  "If  you 
shall  And  from  the  erldenee  that  the  de- 
ceased went  Into  the  saloon  of  the  defend- 
ant, and  that  the  business  of  the  defendant 


was  to  sell  Intoxicating  drinks,  and  that 
deceased  was  sober  when  he  went  into  the 
saloon,  and  that  he  came  out  of  the  saloon 
Intoxicated,  these  facts  raise  a  presumption 
that  such  person  obtained  Intoxicating 
liquor  In  such  saloon,  but  such  presumption 
may  be  overcome  by  the  proofs  and  cir- 
cumstances; and  If  you  shall  find  from  the 
evidence  that  deceased  did  not  procure 
liquor  from  the  defendant  that  caused  him 
to  be  Intoxicated,  or  that  contributed 
thereto,  you  should  find  for  the  defendant." 
held,  not  erroneous.  Ourran  v.  Percival,  21 
Neb.  434  (32  N.  W.  213). 

395.  (1895.)  In  an  action  on  a  saloon- 
keeper's bond,  an  Instruction,  stating  that 
liquor  sold  at  a  saloon  Is  presumed  to  be 
intoxicating,  was  held  erroneous  where  It 
was  shown  that  part  of  the  liquor  furnished 
was  not  Intoxicating.  Dotan  v.  McLauffhtin, 
46  Neb.  449  (64  N.  W.  1076). 

396.  (1904.)  It  Is  error  to  Instruct  a 
Jury,  In  the  trial  of  an  action  for  loss  of 
support  through  the  sale  of  Intoxicants  to 
the  plaintiffs  husband  and  father,  that,  In 
the  absence  of  evidence  to  the  contrary, 
liquors  drank  by  him  in  defendant's  saloon 
should  be  presumed  to  be  Intoxicating. 
Whether  or  not  the  mere  fact  of  his  drink- 
ing them  in  defendant's  saloon  would  war- 
rant such  a  presumption,  as  to  the  liquors, 
was  at  most  only  a  question  for  the  jury. 
Kuhtman  v.  Cole,  5  Unof.  302  (98  N.  W.  419). 
Necessary  elements  of  proof. 

397.  (1885.)  In  order  to  hold  defend 
ants  liable  for  the  damages  resulting  from 
the  intoxication  It  is  not  necessary  that 
the  person  to  whom  the  liquor  was  sold  was 
already  intoxicated  at  the  time  of  such  sale. 
McClay  V.  Worran,  18  Neb.  44  (24  N  W 
429). 

398.  (1895.)  In  an  action  on  the  bond 
of  a  saloon-keeper  the  fact  essential  to  be 
shown  Is  the  disqualification  to  support 
those  thereto  entitled,  caused  or  contributed 
to  by  sales  of  Intoxicating  liquors  to  ouq 
upon  whom  legally  devolves  the  duty  of  fur- 
nishing such  support,  and  this  disquallfica- 
tion  may  be  either  partial  in  effect  or 
limited  In  duration  by  reason  of  physical 
disability,  or  It  may  become  complete,  as  by 
death.  Oran  v.  Bouaton,  46  Neb.  813  (64  N. 
W.  245). 

ETidence  admissible. 
 In  generaL 

399.  (1879.)  In  estimating  damages  for 
death  caused  by  furnishing  Intoxicating 
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Uquora  tbe  Jury  may  conBider  tbe  situation 
of  tbe  deceased,  his  annual  earnlnge,  his 
estate.  If  any,  his  habits,  health,  and  reason- 
able expectation  of  life.  And  where  he  Is 
shown  to  be  a  strong,  robust  man,  the  Car- 
llBle  tables  of  expectancy  may  be  Intro- 
duced.. Hoose  V.  Perkint,  9  Neb.  304  (2  N. 
W.  715;  31  Am.  Rep.  409). 

400.  (1883.)  It  is  competent  to  prove 
the  physical  condition  and  health  of  de- 
ceased, bis  habits  of  industry,  his  avoca- 
tion, the  monthly  or  annual  product  of  the 
same,  and  whether  any  and  all  of  the  plain- 
tiffs are  of  such  tender  age  as  to  reqder 
them  entirely  dependent  upon  their  parents 
for  support.  Eerkow  v,  Bauer,  16  Neb.  150 
(18  N.  W.  27). 

401.  (1895.)  Evidence  which  tmded  to 
prove  that  the  money  earned  by  the  hus- 
band while  living  was  the  source  of  and 

devoted  to  the  support  of  the  wife  and  chil- 
dren is  admissible.  Gran  v.  Houston,  45 
Neb.  813  (64  N.  W.  245). 

402.  (1895.)  In  an  action  to  recover 
from  a  saloon-keeper  for  loss  of  support 
for  selling  liquor  to  a  husband,  who  was 
later  killed  while  riding  on  a  hand-car  by 
being  struck  by  an  approaching  train,  it  Is 
immaterial  whether  the  deceased  was  on 
account  of  drunkenness  physically  incapable 
of  jumping  from  the  hand-car,  or  whether 
he  was  thereby  rendered  Insensible  to  the 
peril  of  his  position  until  too  late  to  escape. 
The  foregoing  evidence  accordingly  held  ad- 
missible under  an  allegation  that  "Said  H., 
on  acount  of  his  drunken  condition,  was 
unable  to  alight  from  said  hand-car  and  was 
struck,"  etc.  Cornelius  v.  Hultman,  44  Neb. 
441  (62  N.  W.  891). 

■  •  -    Loss  to  children  of  daoeaaed. 

403.  (1894.)  Under  the  "Civil  Damage 
Act,"  the  fact  that  minor  children  are  able 
to  support  themselves,  and  had  done  so 
prior  to  the  death  of  the  father.  Is  a  proper 
fact  for  the  jury  to  consider  In  ascertaining 
the  amount  of  damages  to  be  allowed;  but  It 
is  error  to  instruct  the  jury  that  to  the  ex- 
tent that  a  child  had  In  the  past  supported 
himself,  the  law  precludes,  any  recovery; 
the  duty  to  support  and  the  probability  of 
future  support,  as  well  as  the  fact  of  past 
support,  being  elements  for  consideration. 
Houston  V.  Gran,  38  Neb.  687  (57  N.  W.  403). 

404.  (1904.)  In  an  action  by  a  widow 
against  liquor  dealers  and  their  sureties  for 
damaged  sustained  by  reascjn  of  loss  of  her 


husband,  by  reason  of  liquor  sol 
defendants,  evidence  that  minor 
not  able  to  attend  school  since  tb 

death,  having  to  help  support  tl 
and  mother  with  their  earnings, 
sible.   HoTBt  v.  Lewis,  71  Neb.  37 
W.  460). 

 Financial  rererses  to  deceai 

405.  (1897.)  In  a  suit  under 
damage  laws  by  a  widow  agalnsi 
saloon-keepers,  evidence  tending 
that  her  deceased  husband.  In  ctn 
of  the  wrong  alleged,  had  been  red 
a  prosperous  business  man  to  a 
bordering  upon  imbecility  and  f 
was  properly  admitted.  KHment 
ran,  51  Neb.  142  (70  N.  W.  910). 


 Experience  of  others  at  sa 

406.  (1883.)  When  the  deatl 
ceased  was  caused  by  his  drlvln 
bluff  on  a  dark  night,  while  he  w 

alleged  Intoxicated  condition,  evld 
on  the  same  night  others  had  '. 
way  and  that  on  another  night  dec 
lost  his  way,  offered  by  defendant, 
erly  rejected.  Kerkow  v.  Bauer,  IE 
(18  N.  W.  29). 


Instruction  to  defendant's 


not  to  sell  to  deceased. 

407.  (1894.)  The  fact  that  i 
keeper,  prior  to  the  sales  complal 
a  civil  damage  case,  had  instructed 
ants  not  to  sell  liquor  to  the  dei 
inadmissible  in  evidence  as  not  t 
prove  that  such  sales  were  not  in  t 
Houston  V.  Oran,  38  Neb.  687  (67  N. 
(1896)  Gran  v.  Houston,  4S  Neb.  8 
W.  245). 

■  -■  ■   Charge  of  crime  against  di 

408.  (1889.)  In  an  action  for 
,from  the  suicide  of  plaintiffs  hu 

leged  to  have  been  the  result  of 
lutoxicatlon,  evidence  that  the  d 
the  suicide  deceased  had  been  a 
embezzlement  is  not  admissible. 
ger  v.  ^mith,  27  Neb.  788  (  43  N. 


 Frerlons  habits  of  deceased 

409.  (1882.)  In  an  acUon  fo 
support  an  Instruction  that  If 
sold  liquor  to  plaintiff's  husband 
was  under  the  Influence  of  liquor, 
the  liquor  so  sold  contributed  to 
death,  "it  Is  no  defense"  that  sucl 
was  previously  of  intemperate  ha 
not  mean  that  such  fact  might  n< 
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sidered  in  mitigation  of  damages,  and  hence 
is  not  erroneous.  Kinff  v.  Bell,  13  Neb.  409 
{U  N.  W.  141). 

410.  (18»2.)  In  an  action  tor  damages 
bf  a  wife  for  loss  of  means  of  sapport 
resultlns  from  the  sale  of  liquors  to  her 
husband,  the  latter's  previous  intemperate 
habitB  may  be  considered  by  the  Jury  as 
aSectlQg  the  measure  of  damages.  Uldrich 
r.  Oilmore,  36  Neb.  288  (S3  N.  W.  135). 

—  Amount  necesaary  to  support  plain- 
tiff. 

411.  (1885.)  In  an  action  by  a  married 
v'oman,  for  herself  and  minor  children,  for 
damages  for  loss  of  means  of  support 
caused  by  the  sale  of  intoxicating  liquors 
to  her  husband,  producing  his  intoxication 
and  failure  to  provide  for  his  family,  after 
proof  of  facts  tending  to  show  that  before 
such  intoxication  he  provided  for  and  sup- 
ported his  family,  and  that  afterwards,  and 
during  the  time  of  the  intoxication,  he 
failed  to  support  the  family.  It  is  not  error 
10  allow  the  wife  to  testify  as  to  the  amount 
necessary  to  support  the  family  In  ordinary 
comfortable  circumstances,  suitable  for  peo- 
ple in  her  condition.  Warrielt  v.  Bounds,  17 
Keb.  411  (23  N.  W.  785). 

 Affection    and    sympathy   tor  de- 
ceased. 

412.  (1883.)  This  class  of  actions  is 
brought  for  the  loss  of  support,  not  for  the 
loss  of  the  society  or  companionship  of  de- 
ceased: hence,  proof  of  the  lack  of  affec- 
tion, sympathy,  or  respect  for  deceased  on 
the  part  of  the  adult  plaintiff  is  inadmlsai- 
ble.  KerJeow  v.  Bauer,  16  Neb.  160  (18  N.  W. 
29). 

 Earning  capacity  of  deceased. 

413.  (1889.)  In  an  acUon  by  a  widow 
for  damages  for  the  death  of  her  husband, 
a  question  to  plaintiff  aa  to  how  much  her 
fausband  could  earn,  when  answered  by  a 
statement  as  to  what  he  had  earned  per 
year  In  the  past,  is  not  erroneous.  Sellara  v. 
F^er,  27  Neb.  118  (42  N.  W.  907). 

414.  (1904.)  Evidence  of  payment  of 
debt  from  proceeds  raised  on  a  farm  by 
deceased  is  admissible  In  an  action  by  a 
widow  against  liquor  dealers  for  loss  of 
support  by  reason  of  selling  liquor  to  her 
husband.  Borat  v.  Lewis,  71  Neb.  370  (103 
N.  W.  460). 

 Village  record  ahowlnp  ipxat  of  li- 
cense. 

415.  (1891.)  The  Tillage  record  or  min- 
ute book  of  the  trustees,  showing  ttie  pro- 


ceedings of  the  board  in  relatltm  to  grant- 
ing liquor  licenses  and  the  approval  of  the 

bonds  of  liquor  sellers,  are  admissible  in 
evidence  in  an  action  against  a  liquor  dealer 
for  loss  of  support  by  reason  of  selling 
liquor.  Scott  v.  Chope,  33  Neb.  41  (49  N.  W. 
'940). 

 Mortality  tables. 

416.  (1882.)  Carlisle  tables  of  expect- 
ancy of  life  are  property  admitted  in  evi- 
dence In  an  action  for  loss  of  means  of 
support.  Kinff  v.  Bell,  13  Neb.  409  (14  N.  W. 
141). 

417.  (1889.)  In  an  action  tbr  damages 
for  the  death  of  plaintlfTs  hosband,  there 
was  introduced  In  evidence  an  excerpt  in 
the  form  of  a  table  of  expectation  of  life, 
but  which  contained  no  Intrinsic  evidence  o( 
authenticity.  Beld,  That  while  said  excerpt 
was  erroneously  admitted  in  evidence,  aa  it 
was  more  favorable  to  the  party  excepting 
than  was  the  Carlisle  table  of  expectation 
as  contained  In  a  law  book  which  was  prop- 
erly admitted  in  evidence,  it  was  error  with- 
out prejudice  to  the  plaintiff  In  error. 
Sellars  v.  Foster,  27  Neb.  118  (42  N.  W.  907). 

418.  (1904.)  The  Carlisle  table  of  mor- 
tality or  life  expectancy  Is  properly  admis- 
sible In  evidence  for  the  consideration  of 
the  Jury  in  determining  the  probable  dura- 
tion of  the  life  of  the  deceased,  the  proper 
foundation  as  to  age  and  general  health 
being  first  proved.  Horst  V.  Letois,  71  Neb. 
370  (103  N.  W.  460). 

——Expert  tastlmoDy  as  to  effect  of  con- 
tinued Intoxication. 

419.  (1889.)  In  an  action  by  a  widow 
and  her  minor  children  to  recover  from  cer- 
tain saloon-keepers  and  their  bondsmen  for 
loss  of  means  of  support  caused  by  the 
death  of  the  husband  and  father  of  the 
plaintiffs  by  suicide,  which,  It  was  alleged, 
was  caused  by  continued  intoxication  from 
liquor  furnished  by  the  defendants  for  sev- 
eral days  before  his  death,  there  was  proof 
tending  to  show  tbat  for  several  days  before 
his  death  the  deceased  had  l>een  sober  and 
that  the  act  was  deliberately  done.  There 
was  also  proof  tending  to  show  tbat  for  a 
considerable  period  prior  to  his  death  he 
had  been  constantly  under  the  Influence  of 
intoxicating  drinks  furnished  by  the  defend- 
ants. Physicians  were  thereupon  called 
who  testified  as  experts  to  hypothetical 
questions  as  to  the  probable  effect  of  the 
continued  use  of  Intoxicating  drinks  in  caus- 
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IbC  snldde.  ffeld.  That  such  testlmcmr 
'tinder  the  facts  proved  was  admiastbje.  Pof- 
fenbarger  v.  Smith,  27  Neb.  788  (43  N. 
IV.  1150). 

Circumstantial  evidence. 

420.  (1882.)  The  sale  Of  intoxicating 
liquors  may  be  proved  libe  any  other  fact 
by  circumstantial  evidence.  McDougall  v. 
0laamini,  13  Neb.  431  (14  N.  W.  159). 

421.  (1887.)  The  sale  of  Intoxicating 
liquor  In  a  saloon  may  be  proved  by  cir- 
cumstantial evidence,  and  where  the  circum- 
stances establish  such  sale  the  jury  will  be 
justified  In  disregarding  the  positive  asser- 
tion of  the  bartender  that  the  liquor  sold 
ty  him  was  not  intoxicating.  Curran  v. 
Percival,  21  Neb.  434  (32  N.  W.  213). 

422.  (1888.)  Proof  of  the  sale  of  intoxi- 
cating liquors  may  be  shown  by  circum- 
stances, and  such  circumstances  may  be 
ifiifflclent  to  overcome  the  positive  testimony 
•.^  wltneBses.  McManigal  v,.  Seaton,  23- Neb. 
.f49  (87  N.  W.  271). 

423.  (1894.)  The  sale  of  the  liquor,  like 
luiy  other  fact,  may  be  established  by  cir- 
cumstantial evidence  alone.  Murphy  v. 
Gould,  40  Neb.  728  (59  N.  W.  383). 

424.  (1907.)  In  an  action  against  saloon 
men  for  loss  of  support,  there  being  a  con- 
flict of  evidence  as  to  whether  deceased 
bought  liquor  of  defendant,  an  empty 
whiskey  flask  bearing  defendant's  name  as 
tiie  dealer  selling  same,  is  admissible.  Sul- 
livan V.  Conrad,  79  Neb.  303  (112  N.  W.  660). 

Weight  and  stifflciency  of  evidence. 

425.  ( 1882. )  Evidence  f  n  an  action 
4galnst  a  saloon-keeper -for  loss  of  suppont 
keld  to  sustain  the  verdict.    King  v.  Bell, 

13  Neb.  409  (14  N.  W.  141). 

426.  (1883.)  The  evidence  in  the  case 
held  sufficient  to  sustain  the  verdict.  Ker- 
,Kow  V.  Bauer,  15  Neb.  150  (18  N.  W.  27). 

427.  (1883.)  Testimony  that  defendants 
were  licensed  to  keep  and  were  keeping  a 
place  where  Intoxicating  liquors  were  sold, 
&nd  that  plaintiff's  husband  while  intoxl- 
i^ted  obtained  drinks  at  defendant's  sa- 
loons. Is  aufflcient  to  establish  plalntifTs 
cause  of  action,  without  direct  proof  that 
the  drinks  so  obtained  were  intoxicating. 
McDougall  V.  Qiacomini,  13  Neb.  431  (14  N. 
W.  150). 

428.  (1885.)  A  verdict  for  plaintiff  in 
jih  action  for  loss  of  support  held  sustained 
1^  the  evidence.  Warrick  v.  RoMndt,  17 
laeb.  411  (22  N.  W.  785). 


429.  (1886.)  The  recital  Ix 
signed  by  the  principal  and  sureti 
license  to  sell  malt,  spirituous,  8 
liquors  as 'provided  by  law,  was 
the  principal"  Is  sufficient  pHm< 
against  them  to  show  the  Issuing 
Thomat  V.  Hinkley,  19  Neb.  324 
231). 

430.  (1888.)  In  an  action  by  i 
her  minor  children  against  certa 
keepers,  for  loss  of  suppcvt  from 
Ication  of  the  husband  and  £ath 
by  liquor  alleged  to  have  been  fu; 
certain  saloon-keepers,  there  was 
distinct  sales  by  said  saloon-keec 
toxlcatlng  liquor  to  said  husband  : 
during  the  period  stated  In  thi 
and  also  of  his  continuous  intoxi( 
Ing  that  period,  and  of  his  ren 
and  near  said  saloons.  Held,  1 
mony  Introduced  by  the  salw 
that  they  had  refused  to  furnish  1 
eating  liquor,  without  dlsprovinf 
ticular  acts  testified  to  by  the  wl 
the  plaintiff,  did  not  ira.rrant  a  1 
the  defendants.  Md^anigal  v.  i 
Neb.  549  (3?  N.  W.  271). 

431.  (J888.)  A  married  woma 
her  action  against  the  keeper  of  s 
damages  resulting  from  a  loss  of  i 
the  intoxication  of  her  husband*  a 
sum  of  one  thousand  dollars  bel 
her  Individual  estate.  The  verd 
jury  was  a  finding  in  favor  of  plal 
both  issues,  with  an  award  of  ds 
sesaed  at  one  dollar.  It  was  helt 
verdict  could  not  be  sustained.  C 
Schoenheit.  23  Neb.  669  (37  N.  "W 

432.  (1889.)  Evidence  in  an 
recover  against  a  saloon-keeper  t 
support,  showing  plaintiff's  bus] 
struck  by  a  train  while  attemptini 
the  same  when  In  a  depressed  o 
toxicated  condition,  sustains  a  v 
plaintiff.  Selter$  v.  Foster,  27  Ne 
N.  W.  907). 

433.  (1894.)  In  an  action  on 
of  a  saloon-keeper  the  fact  essen 
shown  is  the  disqualification  t< 
those  entitled  thereto,  caused  or  c 
to  by  sales  of  Intoxicating  Hquo 
upon  whom  legally  devolves  th< 
furnishing  such  support.  ChmeJi 
yer,  42  Neb.  362  (60  N.  W.  647). 

484.  (1894.)  A  verdict  for 
against  a  saloon-keeper  and  his 
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held  not  to  be  sustained  by  the  evidence. 
Blocdel  V.  Zimmerman,  41  Neb.  695  (60  N. 
V.  6). 

435.  (1896.)  Brldence  tfaat  shows  plaln- 
ttrs  husband  had  drank  intoxlcatlttg  liquor 
In  defendant's  saloon,  l)ecame  drunk  and 
started  home  on  a  hand-car  on  the  railroad 
tract,  and  was  run  down  by  a  train  and 
killed,  is  sufficient  to  sustain  a  verdict  for 
plalEtia.  Cornelia*  v.  Hultman,  44  Neb. 
441  (62  N.  W.  891). 

436.  ( 1898.)  Evidence  examined,  and 
held  to  sustain  the  finding  of  the  Jury  that 
tte  deceased,  at  the  time  he  was  Injured, 
was  Intoxicated  from  drinking  liquor  fur> 
Dished  him  by  the  plaintiff  in  error,  and 
that  plaintiff  in  error  was  a  licensed  saloon- 
keeper at  the  time  of  furnishing  the  de- 
ceased such  liquor.  Scfticfc  v.  Sanden,  58 
Neb.  664  (74  N.  W.  39). 

437.  (1898.)  In  a  suit  by  a  widow 
against  a  saloon-keeper  to  recover  damages 
for  loss  of  support  resulting  from  her  hus- 
band's death,  alleged  to  have  been  caused 
by  his  intoxication  from  drinking  liquors 
fumlJihed  by  plaintiff  in  error,  when  the 
issoe  is  whether  the  plaintiff  in  error  was 
a  licensed  saloon-keeper,  proceedings  of  the 
city  council  showing  the  granting  of  a  liquor 
license  to  the  plaintiff  in  error,  and  the 
record  of  liquor  licenses  kept  by  the  dty 
clerk,  showing  that  a  liquor  license  had 
been  granted  to  the  plaintiff  in  error,  are 
competent  and  sufflclent  evidence  to  sustain 
a  finding  that  the  plaintiff  In  error  was  a 
licensed  dealer  In  IntoxIcaUng  liquors.  To 
prove  the  affirmative  of  such  an  issue  the 
production  In  evidence  of  the  actual  license 
Issued  is  not  essential.  Schielc  v.  Bandera, 
63  Neb.  664  (74  N.  W.  39). 

438.  ( 1899.)  Evidence  in  an  action 
against  a  saloon-keeper  and  bondsmen  for 
lOKB  of  support  held  to  sustain  a  verdict 
for  plaintiff.  Muchow  v.  Reid,  57  Neb.  585 
(78  N.  W.  263). 

439.  (1906.)  In  an  action  on  a  bond  of 
a  liquor  dealer  for  damages  for  assault  hy 
the  liquor  dealer,  alleged  to  have  been  the 
result  of  sales  of  liquor,  the  evidence  held 
to  justify  the  direcUon  of  a  verdict  for  de- 
fendant Andreten  v.  Jetter,  76  Neb.  520 
(107  N.  W.  789). 

440.  (1907.)  In  an  action  to  recover  for 
personal  injurtcs  Inflicted  by  one  alleged  to 
have  been  intoxicated,  evidence  showing  such 
person  had  taken  eight  or  ten  drinks  of  whis- 
key within  two  hours  sustains  a  finding  that 
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he  was  intoxicated.   Howard  v.  McCabe,  79 
Neb.  42  (112  N.  W.  305). 

Suna^es. 

Measure  of  damage. 

441.  (1879.)  The  right  of  support  Is  not 
limited  to  the  bare  necessaries  of  life.  In  an 
action  for  death  caused  by  the  sale  of  In- 
toxicating liquors.  But  in  no  case  can  the 
judgment  be  for  a  greater  sum  than  the 
value  of  the  means  of  support  of  which  the 
plaintiff  has  been  deprived.  Rooae  v.  Per- 
kins, 9  Neb.  304  (2  N.  W.  716;  31  Am.  Rep. 
409). 

442.  (1879.)  Damages  are  only  recover- 
able for  the  actual  Injury  sustained  where  a 
recovery  Is  sought  for  the  loss  of  a  husband 
and  father  from  drunkenness.  Exemplary 
damages  cannot  be  recovered.  Roo$e  v.  Per- 
hint.  9  Neb.  304  (2  N.  W.  716;  31  Am.  Rep. 
409). 

443.  (1898.)  In  a  suit  against  a  saloon- 
keeper to  recover  damages  sustained  by 
plaintiff  by  reason  of  his  having  disposed  of 
property  while  intoxicated  by  liquor  fur- 
nished by  defendant,  It  is  error  to  Instruct 
that  the  Jury  may  award  plaintiff  such  dam- 
ages as  he  has  thus  sustained,  In  absence  of 
evidence  of  the  value 'of  the  property.  Rob- 
erts V.  Hopper,  55  Neb.  599  (  76  N.  W.  21). 

444.  (1884.)  In  an  action  for  loss  of 
means  of  support,  injury  to  the  wife's  health 
caused  by  overwork  Is  not  a  proper  element 
of  damage.  ElsMre  v.  Schuyler,  15  Neb.  661 
(29  N.  W.  39). 

446.  (1886.)  In  an  action  to  recover  for 
damages  to  a  married  woman  from  the  sale 
of  liquor  to  her  husband,  the  measure  of 
damages  is  the  full  value  of  the  means  of 
support  lost  by  her;  if  the  loss  Is  only  par- 
tial such  damages  as  will  compensate  for 
such  partial  loss  may  be  recovered.  War- 
rick V.  Rimnds.  17  Neb.  411  (23  N.  W.  785). 

446.  (1888.)  A  married  woman  Is  not 
only  entitled  to  the  services  of  her  husban.I 
as  a  means  of  support,  but  also,  as  between 
herself  and  a  vendor  of  intoxicating  liquors, 
to  the  proceeds  of  tils  labor  for  such  purpose. 
Oreenlee  v.  Schoenheit,  23  Neb.  669  (37  N. 
W.  600). 

447.  (1888.)  The  sureties  upon  the  bond 
of  a  licensed  vendor  of  Intoxicating  liquors 
are  liable,  not  only  for  the  damages  resulting 
directly  from  the  acts  of  their  principals,  but 
for  all  damages  to  which  such  acts  contrib- 
ute. And  where,  during  the  existence  of  a 
license  based  upon  such  bond,  the  principal 
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sells  intoxicating  liquors  to  one  who  Is  dls- 
(juallfied  to  earn  a  support  lor  his  family,  by 
reason  of  his  intoxication,  the  liability  of  the 
^QFoty  attaches  and  continues  throughout  the 
jperiod  of  such  disqualification,  whether  the 
e&me  termlnatra  during  the  license  year  or 
continues  for  a  longer  time.  Warden  v.  Mc- 
Donnell. 23  Neb.  152  (36  N.  W.  278). 

448.  (1895.)  Within  the  meaning  of  the 
•IttordB  "all  damage"  In  what  is  known  as 
the  "Liquor"  or  "Slocumb  Law"  (Comp. 
Stats.,  ch.  50),  and  required  by  the  law  to 
he  a  condition  of  the  bond  given  by  each  per- 
son licensed  to  sell  intoxicating  liquors.  Is  in- 
cluded the  loss  of  means  of  support  of  a  wife 
and  the  children  of  the  husband,  who,  by 
iJUinking  liquors  sold  or  given  to  him  In 
^hole  or  in  part  by  the  vendor,  principal  in 
the  bond,  or  his  agents  or  employees,  becomes 
intoxicated,  and,  by  the  intoxication,  disabled 
or  disqualified,  physically  or  mentally,  either 
partially  or  totally,  for  labor;  also  his  death 
caused  by  the  intoxication.  Qran  v.  Houston, 
45  Neb.  813  (€4  N.  W.  246). 

449.  (1902.)  Instruction  that  "support" 
la  the  statute  as  to  intoxicating  liquors  does 
not  mean  the  bare  necrasaries  of  life,  but 
■uch  means  as  would  enable  plaintiffs  to 
live  in  a  "style  and  condition  and  with  a  de- 
gree of  comfort  suitable  and  becoming  to 
tbelT  stations  in  life,"  held  proper.  Oorey  v. 
Melly,  64  Neb.  605  (90  N.  W.  554). 

450.  (1905.)  A  vendor  of  intoxicating 
liquor  l8  liable  for  all  expenses  incucred 
Id  civil  prosecutions  growing  out  of  and 
Justly  attributable  to  the  sale  thereof.  Wis- 
nieski  v.  Vanek,  5  Unof.  512  (99  N.  "W.  258). 

451.  (1905.)  One  selling  intoxicating 
liquor  is  liable,  not  only  for  the  actual  re- 
Hults  of  the  sale,  but  for  all  damages  grow- 
ing out  of  the  disquallflcatfon  resulting  from 

or  contributed  to  by  such  sale,  without  ref- 
erence to  the  time  through  which  such  dis- 
qualification may  continue.  Jesaen  v.  Will- 
hite,  74  Neb.  608  (104  N.  W.  1064). 

452.  (1907.)  In  an  action  to  recover  for 
]os8  of  support  by  reason  of  selling  plain- 
tiff's husband  intoxicating  liquor,  plaintiff 
Is  entitled  to  recover  for  loss  of  support 
prior  to  the  death  of  the  husband.  Sullivan 
^.  Conrad,  79  Neb.  303  (112  N.  W.  660). 

— ^— Beduction  of  Iom. 

453.  (1885.)  The  rule  of  law,  that  where 
damages  are  suffered  from  the  wrongful  act 

of  another  the  person  suffering  the  injury 
must  make  all  reasonable  exertions  to  pro- 


tect himself  from  the  consequences 
wrongful  acts,  has  no  application  to 
by  a  married  woman  for  herself  a 
dren  for  loss  of  means  of  support 
by  the  wrongful  sale  of  intoxlcatlni 
to  the  husband  and  father.  Wa 
Rounds,  17  Neb.  411  (23  N.  W.  785). 

 Mitigation. 

454.  (1894.)  It  is  not  a  fact  m 
damages  in  an  action  against  saloo 
for  death  of  a  father,  that  deces 
accumulated  property  which  plaiE 
quired.  Houston  v.  Gran,  38  Neb.  6i 
W.  403). 

455.  (1905.)  In  an  action  by  a 
recover  in  behalf  of  herself  and 
for  damages  on  account  of  the 
liquor  to  her  husband,  in  conseq 
which  sales  he  has  become  an 
drunkard  and  has  abandoned  his  fa 
defendant  is  not  entitled  to  show  li 
tlon  of  damages  that  the  wife,  sii 
abandonment,  has  con^menced  pre 
for  divorce.  Jessen  v.  Willhite,  74 
(104  N.  W.  1064). 

 Amount  recovered. 

456.  (1882.)  Where  in  an  acU 
wife  against  certain  saloon-keep 
their  bondsmen,  to  recover  for  loss  < 
of  support  caused  by  intoxicating 
sold  her  husband,  the  Jury  retunK 
diet  for  9300,  held,  that  the  evidei 
sustained  the  verdict.  Hutchinson 
bard,  21  Neb.  33  (31  N.  W.  245). 

457.  (1886.)    Where  the  evident 
the  plaintiff's  husband,  when  so 
able  to  earn  |9  a  week,  a  verdict  fo 
Is  excessive.  Roberts  v.  Taylor,  19 
(27N.  W.  87). 

458.  459.  (1887.)  In  an  action  f< 
support  resulting  from  the  death  c 
58  years  old,  who  did  not  entirely 
his  wife  and  four  children,  a  ve: 
¥2,500  was  held  excessive,  and  rei 
|2,000.  Curran  v.  Percival,  21  Neb. 
N.  W.  213^. 

460.  (1898.)  In  an  action  agait 
loon-keeper  for  the  death  of  plaint 
band,  a  mechanic  38  years  old,  ea 
per  day,  a  verdict  for  $850  held  n 
slve.  Schiefc  V.  -Sanders,  53  Neb.  66 
W.  39). 

Instmctlona. 

461.  Instructions  as  to  proxima 
of  death  and  the  effect  of  other 


Digitized  by 


INTOXICATING  LIQUORS. 


1472 


while  Intoxicated.  (1885)  McCIav  v.  War- 
rail.  18  Neb.  44  (24  N.  W.  489);  (1889) 
Sfllart  V.  Foster,  27  Neb.  118  (42  N.  W. 
93T):  (189S)  Oram  v.  ffouaton,  45  Neb.  813 
(64  N.  W.  245). 

462.  (1882.)  Instructions  in  action  for 
loss  of  support  from  the  death  of  plaintiff's 
huBlmod,  due  to  sale  of  liquor  to  him  by 
defendants,  held  applicable  to  the  Issues  and 
the  testimony.  King  v.  Bell,  13  Neb.  409 
(14  N.  W.  141). 

463.  (1889.)  la  an  action  by  a  widow  on 
behalf  of  herself  and  infant  child  against 
defendants,  saloon-keepers  and  their  sure- 
ties, the  cause  of  action  being  the  selling 
of  intoxicating  liquors  to  the  husband  and 
father  of  the  plaintiff  and  her  said  child,  by 
reason  of  the  drlnlcing  of  wblch  he  became 
and  was  intoxicated,  and  that  while  so  In- 
toxicated and  endeavoring  to  board  a  moT- 
ins  freight  train  on  a  railroad  he  was  run 
over  by  the  cars  and  killed,  the  Instructions 
siren  and  refused  examined,  and  held  not 
error.  8elUir$  v.  Foster,  27  Neb.  118  (42  N. 
W.  907). 

464.  (1891.)  Where  In  an  action  against 
two  liquor  dealers  and  their  bondsmen. 
Jointly,  for  loss  of  support  to  plaintiff  by 
reasrai  of  intoxicating  liquors  resulting  in 
the  death  of  her  husband  from  freezing 
while  intoxicated,  the  court  directing  the 
jury  that  should  they  agree  upon  a  verdict 
during  the  night,  that  their  foreman  should 
sign  and  send  It  In  in  their  presence,  and 
that  they  might  then  separate  until  court 
met  next  morning,  a  verdict  so  returned 
assessing  the  damages  against  the  liquor 
dealers  at  |6,000  and  against  their  bonds- 
men at  fl,0OO.  whereupon  the  court  refused 
to  receive  It  and  sent  them  back  to  correct 
it,  with  instructions,  a  corrected  verdict,  as- 
sessing the  bondsmen  with  $5,000  damage, 
the  extent  of  their  liability  on  the  bonds, 
and  the  dealers  at  17,000,  is  not  enrone- 
ous.  Scoff  V.  Chope,  33  Neb.  41  (49  N.  W. 
940). 

465.  (1892.)  Instructions  bearing  upon 
the  liability  of  a  liquor  dealer  for  loss  of 
support,  where  the  husband  had  been  a 
drunkard,  discussed.  VtdritA  v.  Oilmore,  35 
Neb.  288  (53  N.  W.  135). 

466.  (1895.)  Instructions  examined  and 
MA  not  erroneous.  Oran  v.  Houston,  46 
Neb.  813  (64  N.  W.  245). 

467.  (1901.)  An  instruction  embodying 
the  prlndpto  that  any  saloon  dealer  seUlns 


one  llquop  is  liable  for  resulting  damages, 
properly  given.  Johnson  v,  Carlson,  1  Unof. 
368  (96  N.  W.  788). 

468.  (1902.)  Instruction  that  plaintiffs 
in  an  action  against  liquor  sellers  are  en- 
titled to  compensation,  for  loss  of  support 
caused  by  the  husband  and  father's  intoxica- 
tion, from  all  who  sold  or  gave  him  the 
liquor  causing  such  intoxication,  held  not  to 
assume  improperly  any  continuity  of  such 
Intoxication.  Gorej/  v.  Kelly,  G4  Neb.  606  (90 
N.  W.  554). 

Questions  for  Jury. 

469.  (1894.)  In  an  action  against  sev- 
eral saloon-keepers  for  loss  of  support, 
whether  or  not  the  disqualification  alleged 
as  partial,  limited,  or  complete  was  con- 
tributed to  by  any  or  all  of  the  defendants 
Is  a  quesUon  of  fact  to  be  determined  by 
the  jury  upon  consideration  of  all  the  evi- 
dence adduced.  Chmelir  v.  Sawyer,  42  Neb. 
362  (60  N.  W.  547). 

470.  (1895.)  Where  it  was  shown  inter 
alia  that  a  section  foreman  drank  whiskey 
at  a  saloon,  became  Intoxicated,  started 
home  on  his  hand-car,  and  was  run  down 
and  killed  by  a  train.  It  was  proper  to  sub- 
mit to  the  jury  the  question  whether  the 
liquor  furnished  by  the  saloon-keeper  con- 
tributed to  the  fatal  result  so  as  to  render 
the  latter  liable  In  an  action  by  the  widow 
of  deceased.  Cornelius  v.  Huttman,  44  Neb. 
441  (62  N.  W.  891). 

471.  (1905.)  Where  a  husband  becomes 
an  habitual  drunkard,  and  abandons '  his 
family  and  ceases  to  provide  for  its  sup- 
pojt,  whether  such  loss  of  support  Is  per- 
manent or  otherwise  is  a  question  of  fact 
for  the  Jury.  Jesaen  v.  WiUhite^  74  Neb.  608 
(104  N.  W.  1064). 

IX.  LIQUOB  CONTBACTS. 

Contracts  executed  in  foreign  state. 

Contracts  of  sale  In  violation  of  statute, 
see  Contracts,  f97. 

Contracts  providing  for  sale  without  li- 
cense, see  Contracts,  1 96. 

472.  (1890.)  A  contract  by  which  pialn- 
tlfC  in  Illinois  agrees  to  sell  beer  to  defend- 
ant exclusively  In  a  certain  territory  in 
Nebraska,  and  under  which  plaintiff  ships 
from  Illinois  carload  lots  of  beer  consigned 
to  defendant  In  Nebraska,  Is  a  contract 
made  and  concluded  In  Illinois,  and  hence 
its  validity  Is  to  be  determined  by  the  laws 
of  that  state.  Wagner  v.  Breed,  29  Neb. 
720  (46  N.  W.  286). 
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473.  (1896.)  A  contract,  made  In  Iowa. 
In  violation  of  tta  laws,  for  sale  of  liquors 
to  be  transported  to  Nebraska,  cannot  be 
enforced  In  the  latter  state.  Tredway  v. 
Riley,  32  Neb.  495  (49  N.  W.  268;  29  Am. 
St.  Rep.  447). 

474.  (1902.)  The  Talldtty  of  a  sale  of 
Intoxicating  iquors  Is  determined  by  the 
law  of  the  place  at  which  the  sale  is  made. 
Schoenhofen  Brewinjf  Co.  v.  Whipple,  2 
Unof.  704  (89  N.  W.  751). 

Becovery  of  price  of  liquor  sold. 

475.  (189B.)  No  recovery  can  be  had 
for  the  purchase  price  of  beer  furnished  de- 
fendant under  an  agreement  whereby  plain- 
tiff was  to  furnish  the  necessary  license, 
which  agreement  was  In  violation  of  the 
liquor  laws  of  the  state.  Storz  v.  FinkJe- 
ttein,  46  Neb.  577  (65  N.  W.  195). 

476.  (1896.)  A  sale  of  Intoxicating  liq- 
uors is  void  vitxen  knowingly  made  for  the 
purpose  of  enabling  the  buyer  to  resell  them 
in  violation  of  law,  the  seller  participating 
in  the  unlawful  trafllc,  and  no  recovery  can 
be  had  for  the  purchase  price.  Storz  v. 
Finkle$tein,  48  Neb.  27  (66  N.  W.  1020). 

477.  (1897.)  An  action  cannot  be  main- 
tained in  this  state  for  the  price  of  liquor 
sold  In  violation  of  the  statute.  Wilson  v. 
Parrish,  52  Neb.  6  (71  N.  "W.  1010). 

478.  (1897.)  A  contract  for  commission 
sales  of  Intoxicating  liquors  by  one  as  agent 
of  another,  neither  of  whom  has  Iwen  li- 
censed, is  void  aa  against  public  policy. 
Rocco  V.  Frapoli,  50  Neb.  665  (70  N.  W. 
236). 

479.  (1907.)  The  courts  will  not  en- 
force payment  for  a  sale  of  liquors  made 
by  one  possessing  no  license  therefor. 
Moiae  V.  Weymuller,  78  Neb.  266  (110  N.  W. 
6&4). 

Payments  for  liquor  unlawfully  sold. 

480.  (1884.)  Money  paid  to  one  who  has 
sold  intoxicating  liquors  in  violation  of  law 
is  wrongfully  held  by  bim,  and  the  bring- 
ing of  an  action  to  recover  the  same,  on 
pleading  the  same  as  a  set-off,  is  a  sufBcient 
demand  of  repayment.  Delahaye  v.  SeiP 
kemper,  16  Neb.  475  (20  N.  W.  385). 

481.  (1884.)  Section  1650  of  the  Iowa 
code  ef  1873,  which  provides  "that  "all  pay- 
ments or  compensation  for  intoxicating  liq- 
uor sold  In  violation  of  that  chapter,  etc., 
shall  be  held  to  have  been  received  in  vio- 
lation of  law  and  against  equity  and  good 
conscience,  and  to  have  been  received  upon 


a  valid  promise  and  agreement  of 
ceiver  to  pay  on  demand  the  am 
such  money,"  etc.,  is  a  civil  llabll 

entitles  the  party  paying  such  m 
maintain  an  action  to  recover  sam 
plead  It  as  a  set-off.  Delahaye 
kemper,  16  Neb.  475  (20  N.  W.  385 

Evidence. 

482.  (1890.)  Evidence  In  an  ac 
the  price  of  liquor  sold  held  to  < 
sales  of  beer  In  Illinois,  but  not 
hraska.  Waffner  v.  Breed,  29  Neb. 
N.  W.  286). 

483.  (1889.)  In  an  action  for  t 
of  liquor  sold  to  defendants,  to  whic 
of  confession  and  avoidance  was 
setting  out  an  unlawful  sale  wlth< 
cense,  proof  of  statements  rend 
plaintiff  Is  not  necessary;  and  proof 
ter  set  up  by  defendant  is  a  good 
Oillen  V.  Riley,  27  Neb.  168  (42  N.  \ 

484.  (1889.)  The  defendants  in  s 
on  an  account  stated,  having  pie 

avoidance  of  the  action  that  the  1 
Ing  liquors,  for  which  In  part  the  ac 
brought,  were  sold  by  the  plaintiffs 
first  having  obtained  license  therefoi 
Incumbent  upon  them  to  prove  prii 
that,  at  the  time  of  such  saira  pi 
the  plaintiffs  were  without  such  Uo 
Instruction  to  that  effect,  held. 
given.  Oillen  v.  Riley.  27  Neb.  Ui 
W.  1064). 

Instructions. 

485.  (1889.)  In  an  action  on  an 
stated,  defendant  set  up  for  a  coun' 
that  the  amount  claimed  was  for  i 
Ing  liquors  sold  by  plaintiffs,  wl 
wholesale  dealers,  without  license, 
structlon,  "If  you  find  that  .said 
liquor  were  made  In  the  city  of  Om 
at  the  time  the  plaintiffs  had  paid 
city  treasury  the  sum  of  ^1,000,  . 
their  bond  therefor  on  file  and  ) 
with  the  clerk  of  said  city,  and  i 
thereupon  Issued  to  them  by  the  au 
of  said  city  for  the  year  1885,  tt 
verdict  should  be  for  the  plaintiffs, 
such  license  may  have  been  dated 
1885,  and  two  days  before  the  co 
ment  of  the  municipal  year  of  181 
proper.  Qillen  v.  Riley,  27  Neb. 
N.  W.  1054). 

INTOXICATION. 
Ground  for  canceling  contract, 
celation  of  Instrumentt,  %  3. 
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As  affecting  credibility  of  witness,  see  JAILS. 
Witneaset,  1 3&4.  See  Prigont. 

Vallditr  of  contracts  by  intoxicated  per-  JEOPARDY 
sons,  see  Contract..  H  67.68.  ^^^^^^  ^^^^^  ^  j,^^  \^  prosecution. 

see  Criminal  Law. 

INVENTORY. 

Of  property  taken  on  execution,  see  JSze-  JOINDER. 
cution.  E!  72-82.  Of  causes  Of  actions  in  general,  see  Ac- 

In  proceedings  for  selection  of  exempt  8H2-68. 
property,  see  Exemptioiu,  S«  72-76.  Of  caurea  of  action  on  contract,  see  Con- 

tracts,  1376. 

IRREPARABLE  INJURY.  parties  on  appeal,  see  Appeal  and  Er- 

Ground   for   injunction,  see  7ii>ttnc(l<m,  ' 

}|  2.4.  Of  parties  of  counts  in  criminal  prosecu- 

tion, see  Criminal  Late,  V. 

IRRIGATION.  Of  parties  in  general,  see  Partiet,  %%  19, 

See  Water  and  Watercounet,  {S  200-258.  21-33. 


JOINT  AD 

Vatnre,  creation  and  existence  of  relation. 

1.  (1898.)   The   contract   between  the 

parties,  set  out  In  the  opinion,  construed, 
and  held,  that  certain  elevators  therein 
mentioned  were  not  capital  Invested  In  the 
enterprise  In  which  the  parties  were  en- 
gaged. Hurphy  V.  Warren  &  Co.,  65  Neb.  215 
(75  N.  W.  573). 

2.  fl899.)  A  contrr.ct  for  the  division 
of  profits  from  th"  eale  of  certain  described 
land,  and  providing  "And  It  is  further 
screed  that  the  conditions  and  agreement 
shall  hold  Rood  ai  to  any  other  lands  which 
the  said  (defendant)  and-  (plaintiff)  raay 
purchase  together."  hrlil  to  bind  the  parties 
thereto  to  account  to  each  other  for  the  net 
profits  derlred  from  the  purchase  and  sate 
of  lands  under  the  contract,  althonf^  such 
real  estate  was  not  specially  described 
therein.  Boughn  v.  Smith,  58  Neb.  690  (79 
N.  W.  160). 

Mntnal  rights,  duties  and  liabilities. 

3.  (1881.)  Where  a  crop  of  wheat  is 
raised  on  the  land  of  another,  under  an 
agreement  whereby  each  Is  to  have  one-half 


of  the  crop,  and  pay  one-halt  of  the  thresh- 
ing, and  the  grower  pays  one-half  of  the 
threshing  and  gives  a  note  for  the  other 
half,  he  may  maintain  an  action  for  such 
half  against  the  other.  Peck  v.  Trumbull,  13 
Neb.  133  (10  N.  W.  572>. 

4.  (1893.)  Under  a  contract  by  which 
plaintiff  was  to  furnish  the  money  to  buy 
com  and  another  person  was  to  furnish 
the  services  of  buying,  storing  and  shipping 
the  com,  the  two  to  share  equally  anv 
pr()fita  arising  from  such  transactions,  plain- 
tiffs had  a  Hen  upon  the  corn  for  the  pur- 
chase money  and  their  share  of  the  profits 
and  were  entitled  to  Immediate  possession. 
Ogaen  v.  Warren,  36  Neb.  715  (55  N.  W. 
221). 

Bights  and  liabilities  as  to  third  persons. 

5.  (1902.)  Statements  of  one  of  the  par- 
ties to  a  Joint  enterprise,  made  while  bor- 
rowing money  to  be  used,  and  which  was 

used.  In  such  enterprise,  are  admissible 
against  the  other  parties  ^thereto  so  far  as 
they  form  a  part  of  the  transaction.  Baker 
V.  Union  Stock  Tardt  2iat.  Bank,  63  Neb.  801 
(89  N.  W.  269;  98  Am.  St  Rep.  484). 
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JOINT  STOCK  COMPANIES. 


See,  also.  Associations;  Partnership. 

1.  (1884.)  Certain  owners  in  severalty 
of  a  tract  of  land  laid  the  same  off  into  a 
town  site,  and  organized  a  company  to  sell 
the  lots.  There  was  no  conveyance  to  the 
company  of  the  interests  of  the  several 
owners  of  the  land,  but  each  shareholder  re- 
ceived his  quota  of  stock,  and  the  articles 
of  association  provided  that  deeds  for  lots 


sold  were  to  be  executed  by  the  prei 
and  secretary.  Held,  1st,  to  be  a 
stock  company;  2d,  that  as  each  pi 
had  authorized  a  conveyance  by  the 
dent  and  secretary,  his  title  passed  by 
deed.  Battp  v.  Adams  Countj/,  16  N< 
(20  N.  W.  15). 

JOINT  TENANCY, 

See  Tenanc]/  in  Common. 


JUDGES. 
ANALYSIS. 

Election  of,  S«  1, 2. 

Term  of  offloe  in  general,  H  3, 4. 

 Temporary  appointee,  §§  5,  6. 

'        Appointee  to  flU  vacancy,  §  7. 
De  facto  Judge,  S  8. 

Appointment  on  disqualification  of  r^rular  Judge,  1 9. 
Vacancy,  |§  10, 11. 
Number  of  Judges,  if  18, 13. 
Oath,  §  14. 

Sisquftliflcation  to  act,  H  15-10. 

Powers  and  authority  at  chambers  In  general,  IS  20, 21. 

Appropriation  of  salaries,  g  21a. 

Fees  of  county  Judge,  IS  22-24. 

Holding  court  in  other  district,  f  S  25-27. 

Judgment  In  vacation,  S  28. 

Title  and  right  to  state  reports  furnished,  {  28. 

LlabiUty  on  bond,  §S  30-34a. 

Limitation  of  action  on  bond,  §  35. 

Ckoss-Referexces.  Authority  of  district  Judge  to  issue 

See,  also.  Courts;  Justices  of  the  Peace.       of  habeas  corpus,  see  Habeas  Corpus, 

Authority  to  punish  for  contempt,  see  Con-  Authority  of  supreme  Judges  to  issue 
tempi.  %  36.  of  habeas  corpus,  see  Habeas  Corpus,  { 

Duties  of  supreme  court  commissioners.  Mandamus  compelling  Judicial  actloi 

see  Court  Commissioners,  i  1.  Mandamus.  H  II,  A. 

Salary  of  court  commissioners,  see  Court  Police  judge,  see  Municipal  Corpora 

Commissioners,  i  2.              '  §S  146-150. 

Of  elections,  see  Elections,      21-23.  Conduct  of  Judge  as  gronnd  for  new 

Settling  bin  of  exceptions,  see  Exceptions,  ^ee  New  Trial,  18  20-22. 

BU  of,  H  185,  1S6.  Propounding   questlonB  to  witness 

Authority  to  enter  judgment,  see  Judg-  Witnesses,  S  207. 

ment,  §S  3-5.  Election  of. 

Confirming    Judicial    sale,    see   Judiciai  i.    (1905.)    Sections  4,  10,  15,  20,  2 

Sales,  SS  380-386.  tide  VI,  and  sections  IS,  20,  arUcIe  3 

Justices  of  the  peaca,  see  Justice*  of  the  constitution,  fixing  the  terms  of  offli 

Peace.  supreme  Judges,  district  Judges,  and  re 
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of  the  nnlTersity,  provide  for  a  regular  suc- 
cesston  ot  and  continuity  in  such  terms  of 
office,  the  force  and  effect  of  which  are  to 
make  it  mandatory  that  a  general  election 
shall  be  held  In  each  ot  the  odd  numbered 
years.  State,  ex  reJ.  Polk,  v.  Oaiusha,  74 
Neb.  188  (104  N.  W.  197). 

2.  (1905.)  The  proTisions  of  the  bien- 
nial election  law  (laws  1905,  chapter  65)  are 
found  to  be  In  conflict  with  the  paramount 
law  relative  to  the  election  of  Judicial  offi- 
cers and  regents  of  the  university,  and  the 
time  thereof,  and  of  their  terms  of  office; 
and  are  hetd  to  be  inoperative  and  void. 
State,  ex  rel.  Polk,  v.  Galusha,  74  Neb.  188 
(104  N.  W.  197). 

Tenn  of  office  In  general. 

3.  (1884.)  The  legislature  has  no  power 
to  change  the  year  of  election,  nor  shorten 
the  term  of  a  county  judge.  State,  ex  rel. 
Crmley,  v.  Hedlund,  16  Neb.  666  (20  N.  W. 
876). 

4.  (1884.)  The  adoption  of  township  oi^ 
ganizatioQ  by  a  county  does  not  shorten  the 

term  of  office  of  a  county  judge.  State,  ex 
rel.  Crossley,  v.  Hedlund,  16  Neb.  566  (20  N. 
W.  876). 

—^—Temporary  appointee. 

5.  (1874.)  In  the  absence  of  a  record 
shoving  why'  a  person,  not  the  probate 
judge,  exercised  the  functions  of  that  office, 
and  no  exception  being  taken  as  to  the  right 
of  snch  perFon  to  try  a  cause,  It  will  be 
presumed  that  he  was  appointed  to  act  dur- 
ing the  temporary  absence  of  the  probate 
judge,  as  provided  by  section  (93)  36,  chap- 
ter 14,  page  270.  General  Statutes.  Taylor  v. 
Tilden,  3  Neb.  339. 

6.  (1885.)  Where  a  county  judge  leaves 
the  state  and  ;;oe3  to  Dakota  intending  to 
return  to  this  ctaXe,  he  does  not  cease  to  be 
a  resident  of  this  state,  and  the  office  Is 
not  vacant,  and  one  who  is  appointed  by  the 
county  commissioners  during  the  absence  of 
the  judge  unlawfully  holds  and  exercises 
the  duties  and  jurisdiction  of  the  office. 
Prather  v.  Hart,  17  Neb.  598  (24  N.  W.  2S2). 

 Appointee  to  flU  Tacancy. 

T.  (1890.)  Where  a  district  Judge  whose 
term  would  have  expired  January,  1892,  re- 
signed December  12,  1889,  on  which  date 
the  governor  filled  the  vacancy  by  appoint- 
ment, such  appointment  was  temporary, 
until  the  election  of  a  judge  to  fill  the  va- 
wrf,  and  the  general  election  of  1890  was 


an  election  at  which  a  vacancy  In  the  office 
of  district  judge,  occurlng  In  December, 
1889,  could  t>e  filled,  although  the  vacancy 
was  then  temporarily  filled  by  appointment 
State,  ex  rel.  Bate»,  v.  Thayer,  31  Neb.  82 
(47  N.  W.  704). 

De  facto  Judge. 

8.  (1900.)  Where  a  person  has  been  ap- 
pointed an  acting  county  judge,  qualifies 
for  the  poeltlon,  assumes  the  duties  of  the 
office,  and  is  actually  engaged  In  their  dis- 
charge for  a  period  of  three  months  or 
more,  with  the  acquiescence  ot  the  public 
during  8^d  time,  such  officer  will  be  held 
to  be  a  de  ^octo  officer.  Dredla  v.  Saache,  60 
Neb.  666  (83  N.  W.  916). 

Appointment  on  disqualificatfon  of  r^rnlar 
judge. 

9.  (1888.)  A  person  appointed  by  the 
county  board  to  act  in  place  of  the  county 
judge,  during  the  disqualification  of  such 
county  judge  from  acting  In  any  cause  or 
matter  before  him,  will  continue  to  act  until 
the  whole  cause  or  matter  is  disposed  of. 
Including  every  matter  and  thing  connected 
therewith,  which  might  or  could  be  officially 
done  or  performed  by  the  cgunty  judge, 
were  be  not  disqualified  to  act  In  such 
cause  or  matter.  Nebraska  Mfg.  Oo.  v. 
Maxon,  23  Neb.  224  (36  N.  W.  492). 

90.  (1903.)  When,  In  a  criminal  prose- 
cution before  a  police  Judge  in  a  city  of  the 
first  class,  governed  by  chapter  18  of  the 
laws  of  1901,  It  is  shown  that  the  Judge 
Is  disqualified  to  act  by  reason  of  Interest, 
bias  or  prejudice,  it  is  not  erroneous  for 
the  mayor  to  appoint  a  justice  of  the  peace 
of  the  city  to  act  in  place  of  the  judge, 
as  approved  by  section  117  of  that  chapter. 
Seay  v.  Bhrader,  69  Neb.  245  (95  N.  W.  690). 

Vacancy. 

10.  (18S5.)  A  vacancy  may  exist  in  the 
office  ot  county  judge  although  the  duties 
of  such  office  are  being  discharged  by  a 
person  temporarily  appointed  by  the  proper 
authority.  Prather  v.  Hart,  17  Neb.  598  (21 
N.  W.  282). 

11.  (1895.)  Under  existing  constitu- 
tional and  statutory  provisions,  where  a 
vacancy  occurs  in  the  office  ot  county  judge 
and  the  unexpired  term  exceeds  one  year. 
It  should  be  filled  by  election.  Whether  It 
may  be  filled  by  appointment  provisionally 
until  the  time  for  a  general  election,  gufrre. 
State,  ex  rel.  Berge,  v.  Laming,  46  Neb.  514 
(64  N.  W.  1104;  35  U  R.  A.  124). 
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lir>Bail>er  of  Judges. 

%%  (1886.)  Under  the  proTtslons  of  sec- 
■Ibm'  11  of  article  VI  of  the  constitution,  the 
lei^slatur©  of  1885  had  the  power  to  provide 

'n  law  for  the  election  of  a  second  judge 
i>t  ifift  district  court  for  the  second  judicial 
di  iiiet.  notwithstanding  that  the  legislature 
<it  JS^3  had  provided  by  taw  for  the  election 
qt  <#ft  additional  Judge  for  the  third  Judicial 
iJlBtTtct,  and  for  the  creation  of  four  new 
jiidlcfal  districts  and  for  the  election  of 
jiirlRes  for  each  thereof.  State,  ex  rel.  Mor- 
tojt.  V.  Stevenson,  18  Neb.  416  (25  N.  W. 

.  12a,  (1887.)  A  bill  to  reapportion  the 
alfite  Into  Judicial  districts,  and  to  provide 
hulses  therefor,  passed  the  legislature  in 
due  form,  but  before  being  signed  by  the 
governor  was  changed,  reducing  the  num- 
titer  pf  Judges  to  one  in  the  second  district. 
SMd,  That  the  act  being  complete  In  Itself 
as  to  the  first,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  eleventh  ani 
twelfth  districts  and  capable  of  being  exe- 
cuted was  not  affected  by  the  Invalidity 
ot  ^t  part  of  the  act  relating  to  the  second 
dietrtct.  In  re  Oroff,  21  Neh.  647  (33  N.  W. 
HG;  69  Am.  Rep.  859). 

13,  (1887.)  The  act  providing  for  two 
judges  In  the  second  district  Is  valid,  and 
the  number  of  such  Judges  cannot  ba 
changed  oftener  than  every  four  years. 
fn  re  Groff,  21  Neb.  647  (33  N.  W.  426;  59 
Am.  Rep.  869). 

14,  (1900.)  A  Judicial  officer.  In  qualify- 
in  for  an  office  to  which  he  has  been  elected, 
Is  required  to  take  and  subscribe  to  the 
ualh  prescribed  in  section  1,  article  XIV  of 
th«  constitution.  Duffy  v.  State,  ex  rel.  Ed- 
stm,  to  Neb.  812  (84  N.  W.  264). 

r-squaliflcatlon  to  act 

P'r^Judlce  of  Judge  as  ground  for  transfer 
£4*  eOntempt  proceedings,  see  Contempt,  O 

!if>.  PT. 

15,  (188.5.)  The  disqualification  from 
ndlae  on  the  part  of  a  probate  or  county 
JinU^  mentioned  in  sections  3  and  35  of 
dtftlMer  20,  Compiled  Statutes,  does  not  ex- 
tend to  such  official  acts  of  said  Judges  as 
nvf*  merely  ministerial,  such  as  filing  papers 
iiT'l  Issuing  process.  State,  ex  rel.  Sorn- 
b^jffer,  V.  Gurnej/,  17  Neb.  523  (23  N.  W. 
BS4}, 

(1896.)    Where  prejudice  would  pre- 
IrMtt  an  Impartial  trial,  a  party  or  his  coun- 


sel may  apply  to  the  Judi;e  before  ^ 
the  case  would  naturally  come  on  for 
Ing,   for   a   trial    before   another  J 
Le  Hane  v.  State.  48  Neh.  105  (66  ^ 

1017). 

17.  (1897.)    Evidence  hfld  not  to 
t'lat  the  trial  judge  was  biased  or  preju 
against  plaintiff  In  error  or  his  cot 
Oliver  v.  Lanting,  51  Neb.  818  (71  ^ 

735;. 

18.  (1898.)  A  Judge,  to  be  "Intere 
within  the  meaning  of  said  section 
therefore  disqualified,  must  be  pecuni 
interested,  on  his  Interest  in  the  lltig 
must  be  such  that  he  will  gain  or  lose  i 
thing  by  the  result.  Chicago.  B.  ^  Q.  I 
V.  Kellogg,  54  Neb.  138  (74  N.  W.  403). 

19:  (1898.)  A  Judge  who  presided  a 
trial  of  an  action  and  rendered  Judg 
therein  Is  not,  from  that  fact,  dlsqua 
by  section  37,  chapter  19,  Compiled 

utes,  to  hear  another  suit  brought  to  v 
the  Judgment  in  the  former  one.  Chicat 
d  Q.  R.  Co.  V.  Kfllogg,  54  Neh.  138  (' 
W.  403). 

Powers  and  authority  at  chambers  in 
eral. 

Receiving  plea  in  criminal  prosecu 
see  Criminal  Law,  S  904. 

Granting  writ  of  asaiatance,  See  A 
ance.  Writ  of,  §1. 

Granting  injunction  at,  see  Injun, 
88  98-101. 

Vacating  order  or  judgment  at  chan 
see  Judgment,  1 228. 
Granting   mandamus   at  chambers 

Mandamua,  §§  240-245. 

Right  to  render  decree  on  foreclosu 
mechanic's  Hen  at  chambers,  see  Mecht 
Liens,  §  329. 

20.  (1878.)  The  Judges  of  the  se 
district  courts,  as  such,  have  no  Inh 
authority  at  chambers  whatever,  but 
such  as  the  statutes  give  them.  Eli 
Karl,  1  Neb.  381;  (1895)  Browne  v 
wards,  44  Neb.  361  (62  N.  W.  1070). 

21.  (1897.)  If  a  Statute,  in  terms, 
fers  Jurisdiction  to  hear  matters  on  a 
as  contradistinguished  from  a  Judge  thi 
as  a  rule  such  matters  must  be  heai 
court,  and  not  before  a  Judge  at  cbai 
or  in  vacation.  Fiak  v.  Thorp,  61  Neb. 
N.  W.  498.) 

Appropriation  of  Balariea. 

2la.  (1887.)  The  appropriation  of 
000  tor  payment  of  salaries  of  nln< 
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lodges  of  district  court,  ia  an  approprtatlon 
in  gross  to  be  applied  as  far  as  necessary 
to  tbo  payment  of  salaries  of  all  judges  of 
the  district  court.  In  re  Oroff.  21  Neb.  647 
(33  N.  W.  426  ;  60  Am.  Rep.  859). 

Fees  of  county  Jud^. 
See,  also,  Offlcert,  }{  89-123. 

22.  (1884.)     The  act  of  Februapy  16, 

1SS7.  to  regulate  the  fees  of  county  Judges, 
is  complete  in  itself  and  not  an  amend- 
ment, i^tate,  ex  rel.  Hamilton  County/,  v. 
Ri-am.  16  Neb.  681  (21  N.  W.  d98). 

23.  (1884.)    The  act  of  February  15, 

18S7,  to  regulate  the  fees  of  a  county  judge, 
is  not  primarily  to  raise  revenue,  but  to 
Hi  a  limit  to  the  amount  of  compensation 
to  be  received  by  that  officer.  State,  ex  ret. 
Hamilton  Countj/,  v.  Ream,  16  Neb.  681  (81 
N.  W.  398). 

24.  (1903.)  Under  section  5,  chapter  47, 
laws  1881,  the  county  Judge  has  a  right  to 
prepayment  of  fees  for  a  transcript  to  the 
district  coort,  but  this  right  may  be  wiUved, 
sad  Till  be.  If  he  has  established  a  regular 
mofte  of  collecting  his  fees,  which  Is  com- 
plied with  in  the  given  ease.  Drexel  v. 
Reed.  69  Neb.  468  (95  N.  W.  873). 

Holding  court  In  other  district. 

25.  (1879.)  The  power  of  a  district 
Judge  to  hold  court  in  a  district  other  than 
that  for  which  he  was  elected  does  not  de- 
pend upon  the  atnence  or  disability  of  the 
proper  Judge.   Candy  v.  State,  8  Neb.  482. 

2£.  (1883.)  District  Judges  may  hold 
couits  tor  each  other.  Drake  v.  State,  14 
Neb.  535  (17  N.  W.  117). 

27.  (1894.)  A.  district  Judge  has  the 
power  to  hold  court  in  a  district  other  than 
the  one  for  which  he  was  elected,  and  it  will 
be  presumed,  in  case  he  does  so.  that  it  was 
It  the  instance  of  the  Judge  of  the  proper 
district.  Cox  v.  Peoria  Mfg.  Co.,  42  Neb. 
«60  m  N,  W.  933). 

Judgment  In  vacation. 

28.  (1898.)  A  district  Judge  is  without 
authority  to  render  in  vacation  a  money 
Judgment.  Consent  of  parties  will  not  con> 
ler  such  authority.  .  QambU  y.  Buffalo 
County.  67  Neb.  163  (77  N.  W.  341). 

Title  and  right  to  state  report*  furnished. 

39.  (1900.)  Under  the  provisions  of 
section  20,  chapter  19.  Compiled  Statutes, 
the  supreme  court  reports  distributed  to 
county  Judges  belong  to  the  office  and  not 


to  the  Individual.  Cttiford  v.  Hall  County, 
60  Keb.  606  (88  N.  W.  661;  50  L.  R.  A.  733). 

LiaUUty  on  bond. 

30.  (1895.)  A  Judge  who  acts  within  his 
Jurisdiction  in  a  judicial  capacity  is  not 
liable  for  suCh  acts.  An  error  of  judgment 
does  not  make  him  liable  for  damages. 
Atwood  V.  Atwater,  43  Neb.  147  (61  N.  W. 
574);  US98)  KeUey  v.  Klatunde,  54  Neb. 
760  (74  N.  W.  1099). 

31.  (1897.)   Where    a    county  judge 

orders  an  administrator  to  pay  money  Into 
court  and  the  latter  does  so  and  the  county 
Judge  receives  the  money.  It  Is  on  his  part 
an  official  act  and  he  is  liable  therefor  upon 
his  official  bond.  Wheeler  v.  Barker,  61 
Neb.  846  (71  N.  W.  750). 

32.  (1898.)  The  failure  of  a  coun  y 
judge,  after  the  expiration  of  his  official 
term,  to  pay  over  to  his  successor  in  office, 
or  the  person  entitled  thereto,  money  de- 
posited in  condemnation  proceeding,  is  a 
breach  of  his  official  bond;  and  thereupon 
a  cause  of  action  accrues  to  the  person 
damaged  by  such  breach.  Chicago,  B.  <E  Q. 
R.  Co.  V.  Phitpott,  56  Neb.  212  (76  N.  W. 
650). 

33.  (1899.)  The  failure  of  a  county 
Judge  to  pay  to  his  successor  In  office  or 
the  person  entitled  thereto  money  which 
was  deposited  with  him  in  condemnation 

proceedings  constitutes  a  breach  of  the  obli- 
gation of  his  official  bond,  and  there  accrues 
a  cause  of  actio  i  in  favor  of  the  person 
damaged  by  said  breach.  Clark  v.  Douglas, 
58  Neb.  571  (79  N.  W.  158). 

33a.  A  county  Judge  who  receives  money 
in  his  official  capacity  and  converts  the 
same  to  his  own  use,  is  guilty  of  official 
misconduct.  Barker  v.  Wheeler,  60  Neb.  470 
(83  N.  W.  678:  83  Am.  St.  Rep.  541).  [Re- 
hearing.  62  Neb.  150.] 

34.  (1908.)  Sureties  on  the  official  bond 
of  a  county  Judge  are  not  liable  for  money 
which  did  not  come  to  the  posseKslon  of 
their  principal  by  virtue  of  his  office. 
Stephens  V.  Hendee,  80  Neb.  754  (115  N.  W. 
283). 

34a.  (1908.)  Where  a  county  Judge  re- 
ceives and  takes  possession  of  personal 
property  belonging  to  the  estate  of  a  de- 
ceased person  prior  to  the  appointment  of 
an  administrator,  bis  act  in  receiving  and 
taking  possession  of  the  personal  property 
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iB  not  done  or  performed  hy  virtue  of  Ub 
office;  and  the  sureties  upon  his  ofBcial  bond 
are  not  liable  If  their  principal  subsequently 
converts  the  property  so  received  and  taken 
to  bis  own  use.  Stephen)  v.  Hendee,  80  Neb, 
754  (115  N.  W.  283). 


Limitation  of  action  on  bond. 

3S.    (1898.>   An   action  on  the 
bond  of  a  county  judge  Is  barred 
years  after  the  cause  of  action  a* 
Chicaifo,  B.  &  Q.  R.  Co.  v.  Philpott,  5 
212  (76  N.  W.  660). 


JUDGMENT. 
ANALYSIS. 

X.  KATUBE  AND  ESSENTIALS  IN  GENERAL. 

Nature  and  nlldlty  of  Judgment  in  general,     1, 2. 
Authority  of  court  or  Judge,  §g  S-5. 
Jurisdiction  of  cause  of  action,  H  6,  7. 
Jurisdiction  of  parties,  £  g  8,  9. 

Process  or  appearance  to  sustain  Judgment,  10-15. 
Proceedings  under  void  statute,  H  16, 17. 
Beaaon  for  Judgment,  |{  18, 19. 
Effect  of  partial  InvaUdity,  i  20. 

n.  BT  CONFESSION. 

Statutory  provislona,  8  SI. 

Persons  who  may  confess  Judgment,  9S  82, 83. 

 Authority  of  attorney,  S  24. 

Warrant  of  attorney,  §  25. 
Acceptance  by  creditor,  §  26. 

Persons  In  favor  of  whom  confession  may  be  made,  |  27. 
Necessity  tor  renewal  on  appeal,  §  28. 
Construction  and  operation,  §f  29, 30. 
Opening  and  vacating,  §  31. 

hl  on  consent,  ofpeb,  ob  admission. 

Notice  to  plaintiff,  g  32. 

Acceptance,  g§  33,  34. 

Withdrawal  of  consent,  §  35. 

Agreement  to  abide  result  of  another  suit,  f  36. 

Operation  and  effect,  H  37, 38. 

IV.  BT  DEFAULT. 

(A)  Benditlon,  form  and  requisites  in  general. 

Parties  against  whom  default  Judgment  may  be  rendered,  1 89. 

Default  in  pleading,  SI  40-45. 

Process  to  sustain  Judgment,  Sfi  46, 47. 

Proof  of  cause  of  action,  8  48. 

Answer  after  entry  of  default,  §  49. 

Entry  of  default  before  judgment,  ii  50-53. 

Operation  and  effect  of  defRult,  S8  54-56. 

(B)  Opening  or  setting  aside  default. 

Nature  and  scope  of  remedy,  $  57. 
Statutory  provisions,  §  58. 
Discretion  of  court,  §S  59-63. 
Bight  to  relief  in  general,  SS  64-69. 
Excuses  for  default,  U  70-72. 

Want  of  actual  notice  of  pendency  of  action,  fiS  73-76L 
Prejudice  from  Judgment,  §  77. 
Persons  entitled  to  reUef.  H  78-81. 
Estoppel  or  laches,  SS  82-85. 
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Vorm  and  raqnialtM  of  appiioation  In  geiMial,  ||  86, 67. 
VotlM  of  applicatlcm,  Si  88-00. 
Affldavlta  on  application,  ||  01-93. 
Proposed  wuwor,  ||  94-100. 

Counter  affidavits,  1 103. 
•   Effect  of  application  as  appearance,  (  10^ 
Hearing  and  detsrmlnatlcm,  ||  106, 106. 
Order,  {  107. 

Condition  on  granting  application,  i  108. 
Operation  and  effect,  (1  109-1151. 

V.  OH  KOTZOH  OB  STTMHABT  FBOCEEDINOa 
Amount  of  judgment,  {  113. 
Hearing  and  determination,  {  11^ 

VX  ON  TBIAL  OF  ISSUES. 

(A)  Xenditlon,  form,  and  requisites  in  general. 

Necessity  and  nature  In  general,  i|  115, 116. 
Verdict  and  findings,  H  117-182. 
Hotwitlwtandlng  verdict,  §S  133-131. 
Form  and  contents  in  general,  IS  13S-136. 
Time  for  rendition,  SI  136-139. 

 Beservatiui  for  argument  or  consideration,  SI  140-148. 

(B)  Parties. 

Designation  of  parties,  SS  143, 144. 

Judgment  against  one  or  more  co-parties,  S|  145, 146. 

Judgment  for  or  against  person  not  a  party,  ||  147, 148. 

(C)  Conformity  to  process,  pleadings,  proofs,  and  Terdlct  or  findings. 

Process,  f  S  149-151. 

Pleadings  and  proofs,  SS  158-158. 

 Issues  raised  by  pleadings,  IS  15»-165. 

-   Prayer  for  relief,  IS  166, 167. 

Verdict  and  findings,  SS  168-174. 

VXE.  XVTBT,  BECOBD,  AND  DOCEETINa. 
Authority  to  enter,  S  176. 
Bflect  of  entry  and  record,  ||  17^  177. 
Time  for  entry,  SS  178, 179. 
Entry  nunc  pro  tunc,  SS  180-190. 
Judgment  roll,  IS  191, 198. 

 Bffect  of  recitals,  IS  198, 194. 

 Alteration,  S  106. 

Signature  of  Judge,  IS  196, 107. 

Index  to  record,  S  198. 

Waiver  of  record,  S  199. 

Piling  transcript  in  othn  court,  IS  800, 801. 

Correction,  S  802. 

VJJX.  AJnOTDMENT,  COBBECTION,  AND  BBVIZW'  IN  SA3EB  COUBT. 

Authority  of  court,  IS  803-205. 

 After  the  term,  88  806-818. 

Immaterial  amendments,  8  813. 
Notice.  SI  814-816. 
Hearing  and  determination,  S  817. 
Consent  of  parties,  1 818. 

OPXHINO  OB  VACATINa. 

Nature  and  scope  of  remedy,  IS  810,  &8a 
Statutory  provisions,  §  881. 
Authority  of  court,  SI  228-236. 

 After  term,  IS  886-244. 
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Judgments  vhich  may  be  vaoated,  H  S45-B4fc 

Grounds  In  general,  8§  250-253. 
Want  of  jnrisdletlon,  1 254. 

 Want  of  pTOceM  or  defect  thowin,  ||  SSS-MT. 

 tTsauthoriBed  appearance,  1 85& 

Errors  and  irregnlarities  In  gennal,  ||  S50-868a. 

Error  not  prejudicial,  fiS  263-365. 

Defects  in  pleadings,  $  266. 

Absence  of  counsel  or  parties,  55  267-870. 

Newly  discovered  evidence,  {  271. 

Neglect  of  co-defendant,  1 272. 

Negligence  or  misconduct  of  counsel.  Si  273, 274. 

Fraud  or  perjury,  §S  275-284. 

Persons  entitled  to  relief,  §§  285, 286. 

Waiver  of  right  to  relief,  S  287. 

porm  and  requlaites  of  appUcatlon,  (§  288-292. 

Sni&cieney  of  allegations  in  petition  or  motion,  19  293-304. 

Arties  on  application,  SI  305, 306. 

Time  for  application,  §§  307,  308. 

Affidavits  on  application,  n  300, 3ia 

Jurisdiction  of  application,  SS  811-318. 

BfCeet  of  appearance,  §  314. 

Notice  of  application,  SS  315, 316. 

Hearing  and  determination,  tS  317-324. 

Order  and  notice  thereof,  SS  386, 326. 

Operation  and  effect,  §|  327-329. 

 Vacation  as  to  part  of  judgment  debtors,  SS  330, 331. 

Application  as  waiver  of  appeal,  S  332. 
Mandamus  to  compel  reinstatement,  1 383. 

X.  BQUrTABLE  BELIEP. 

(A)  Nature  of  remedy. 

Bight  to  relief  in  genmal,  SI  334-338. 
Nature  and  form  of  remedy,  SI  839, 340. 
Judgments  agabist  which  reUef  may  Im  had,  S  341. 
Existence  of  other  remedy,  SI  342-346. 
Orounds  in  general,  S§  346-354. 
Errors  and  Irregularities,  §§  355-357. 

 Immaterial  errors,  S  368. 

Want  of  Jurisdiction,  ||  350, 360. 

Defect  to  proeew,  SI  361-363. 

mstake  or  accident,  IS  364-369. 

Negligence  of  attorney,  SS  370,  371. 

Fraud  or  misconduct  of  adverse  party,  SS  372-379. 

Perjury,  SS  380-382. 

Newly  discovered  evidence,  5  383. 

B«moval  of  apparent  Uen  of  Judgment,  S  384. 

Persons  entitled  to  reUef,  S  385. 

Naceasity  of  existence  of  defense  or  cau«  of  action,  SI  386-896. 
Failure  or  neglect  to  interpose  defense,  fiS  397-408. 
Effect  as  waiver  of  right  to  appeal,  1 403. 

(B)  Jurisdiction  and  proceedings. 

Jurisdiction  and  venue,  SS  404, 405. 
Laches,  S  406. 
Pleading,  SS  407-414. 

 Allegation  of  grounds  of  action,  SS  416-486. 

.  Presumptions  and  burden  of  proof,  S8  426-488. 
Weight  and  sufficiency  of  evidence,  SS  489-431. 
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Belief  ft -warded,  1 482. 
N«w  trlftl,  I  433. 
Bmrivw,  ||  434, 436. 

XL  COXXATEBAX  ATTACK. 

<A)  Tudgmmts  impeachable  collaterallj. 
Presumption  of  vaUdltj,  ||  43e-43& 
Jnd^ents  of  special  boarda,  f  S  439, 440. 
Judgment  of  appellate  court,  1 441. 
Judgment  on  mandate  from  appellate  court,  1 448. 
Judgment  by  default,  &  443. 
Determination  of  prloritlee  of  attaebmenta,  1 444. 
Rzecntlon  eale  under  judgment,  f  445. 
Order  setting  aside  execution  sale,  |  446. 
Torelgn  judgment*,  f  447. 
Judgment  void  aa  its  face,  S|  448, 449. 
(B)  Oronuda. 

Invalidity  in  general,  {  450. 
Want  of  jurisdiction,  ||  451-456. 

Jurisdiction  fraudulently  acquired,  ||  457, 458. 

 Want  of,  or  defect  in,  proceae,  tl  469-461. 

Errors  and  Irreffolarltlea,  U  468-471. 

 Defecta  and  obJeeUona  as  to  pleadings,  H478-47S. 

naud,  II  476,477. 
Dormancy  of  judgmon^  1 478. 
CO)  Proceodlnga. 

Proceedings  to  fxvnat  enforcemeot  of  Judgment,  1 479. 

-»T-r   OOVBTBTTCnOH  AND  OFEBATION  IN  QSNSAAL 
Qeneral  roles  of  construction,  1 480. 
Joint  or  several  Judgment,  |  481. 
Peraona  entitled  to  beneflt  of  Judgment,  1 488. 
Interest  on  Judgment,  ||  483-490. 

-rrrr   JCEBOEB  AND  BAB  OF  CATT8E8  OF  ACTION  AND  DSPBN8E8. 
(A.)  Judgments  operative  as  bar. 

Finality  of  determination,  1 491. 

Judgment  of  diamiaaal  or  on  plea  in  abatement,  1 488, 49& 
Verdict  or  finding  without  judgment,  ||  494, 496. 
Foreign  Judgment,  IS  496, 497. 
Judgment  without  jurisdiction,  H  498,  499. 
Judgment  merged  in  subsequent  judgrment,  ||  500, 601. 
Judgment  vacated  or  reversed,  502-506. 
<B>  OaiuMS  of  actions  or  defenses  merged,  barred,  or  concluded. 
Identity  of  cause  of  action  in  general,  ||  607-613. 
Identity  of  subject  matter,  §  514. 
Identity  of  question  involved,  §§  515-519. 

^—Amendment  of  pleadings  after  former  judgment,  IS  680-583. 
Orounds  of  action  or  recovery,  ||  584-587. 
Nature  and  extent  of  relief  sought  or  granted,  ||  588-531. 
Splitting  cause  of  action,  88  538-536. 

 Contracts  of  employment,  I  536. 

Successive  causes  of  action,  8  537. 

Instalments,  81  538,  539. 
■        ObstmetionB  causing  overflow  of  water,  8  640. 
Defanaea  concluded,  ||  641-543. 
<0)  Persons  who  may  take  advantage  of  bar. 
Xn  general,  8  644. 
Joint  obUgors,  fi  545. 
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SatUfaction  by  on«  Jointly  or  Mveially  liable,  {  648. 

FersonB  not  parties,  {{  547,  548. 


ZIV.  CJONCLTJSIVBNBSSS  OV  ABJUDICATIOH. 
(A)  Judgment  condusiTe  in  general. 

Decision  of  special  tribunal,  SS  540-653. 

Judgment  of  dismissal,  !§  554-567. 

Interlocutory  rulings  in  general,  8(  568-572. 

Judgment  on  mottim  or  sumnuiTy  proceeding,  i|  573-577. 

Jadgmeat  cm  demurrer,  S|  678-580. 

—   -Effect  of  aubseqiMnt  amendment  of  pleadings,  §  681. 
Erroneous  Judgment,  1 688. 
SinaUty  of  determination,  ||  683-688. 
<B)  Peraons  concluded. 

Twtiea  of  zeeoid,  ||  688-583. 

TTnneeessary  or  improper  parties,  1 684k 

 Effect  of  dismiaaal  as  to  partiM,  ||  695-598. 

Privity  in  general,  S  600. 
Vendor  and  purchaser,  St  601-603. 
Assignor  and  assignee  of  note^  ||  604-606. 
Husband  and  wife,  1 607. 
Administrator  and  hiair,  1 608. 
Trustee  and  beneficiary,  $  609. 
Corporation  and  stockholders,  1 610. 
Sureties,  H  611-618. 
Creditors,  i  614. 

Persons  primarily  or  ultimately  Uable,  fifi  615-617. 

State  and  municipality  and  offloem  and  taxpayers,  618-681. 

PabUe  officers  and  sneeewors,  H  68&-686. 

Pttrsons  not  parties  or  privies,  f 1 688-688^ 

(C)  Hatters  concluded. 

Identity  of  aubject  matter,  {|  630-633. 
Identity  of  lasuea  in  general,  |S  634-646. 
Xatten  in  Israe,  ||  646^68. 

Pacta  or  matters  necessary  to  sustain  Judgment,  IS  663-6'ni. 
•    Incidental  and  collateral  matters,  U  673, 674. 
Jfiatters  withheld  or  withdrawn,  S{  675-681. 
Matters  not  in  issue.  If  682-607. 

Hatters  which  could  not  have  been  adjudicated,  |i  688-700;. 
Bights  or  liaUUtiM  under  contracts,  1 701. 
Evidence  as  to  Ismes  adjudicated,  ||  708, 704. 

(D)  Judgments  in  particular  classes  of  actions  and  proceedings. 

Actions  relating  to  real  property,  H  706, 706. 
Probate  proceedings,  ||  707, 708. 

ZV.  LIEN. 


Nature  and  extent  in  general,  {  709. 
Statutory  provisions,  H  710,  711. 
Jndgmento  which  create  lien,  t&  718, 713. 
Commencement  of  lien,  H  714-719. 
Kecotdlng  and  docketing  judgment,  ||  780, 781. 

 Transcript  or  abstract,  9S  728-787. 

 Index,  H  728-733. 

Issuance  of  execution,  SS  734,  735. 

Property  or  interest  aubject  to  lien,  f 1786-748. 

 Equitable  interests,  S  743. 

 Property  sold  but  not  conveyed  or  paid  for,  ||  744^761. 

—After-acquired  property,  S6  752-766. 
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 Homestead,  ||  766-765. 

 BoTlT^  JndgiMnt,  ||  766^  767. 

Prloiitiea,  II 768-772. 

Between  Jud^euts,  |  773. 

Between  Jud^ent  and  mortgage,  ||  774-778. 

 Prior  unrecorded  dead,  ||  7^,  780. 

Transfm  of  property  snlijeet  to  livn,  II 781-783. 

Duration  of  Uen,  ||  784-794. 

 Beversal  of  jiklgment,  II 796-797. 

 Bofflcleney  of  execution  to  pievent  judgment  tnm  ttewtag 

dormant,  S  798. 
SoBpenalon  of  lien,  H  799-802. 
Beleaae  or  dieoharge  oi  Uen,  1 606. 

XVZ.  JUDOMJUHTB  UX  BXH. 

Order  to  convoy  landa,  ||  80^  80S. 

ZVn.  70B£iaN  JTTDGKBNTS. 

Wliat  oonstitatea  fozedgn.  Ju^^mont,  1 806. 
ConcInaiTeaoH  of  adjudication,  ||  806a-818. 

XV  nr  ASsionsNT. 

Authority  of  attorney  to  aaaign  Judgment,  1 814. 
Poiaons  to  whom  aaaignmnt  may  be  made^  1 816. 
Operatton  and  effect  in  g«ai«ral,  ||  816-818. 
Effect  aa  to  attoruey't  lien,  {  819. 
Bvidenee  aa  to  aaaignmont,  }  820. 

XXX.  SOSPHNBIOH,  BHTOBOBIIXVT,  AND  BBTIVAIb  ~ 
Vowor  of  ooort  to  enforce  Judgmrait^  ||  821-888. 
Fereons  entitled  to  oiforee  Judgment  8|  894-806. 
Judgments  whldi  become  dormant,  I  827. 
Penons  who  may  rerlTO  Judgment,  ||  828, 889. 
Power  to  revlTO  dormant  Jndgmeata,  |  BOO. 
Hecessity  for  rerlTal,  1 881. 
Fneeedings  for  imvinX,  ||  882-886. 

 JnzlBdietlon,  ||  886-84a 

 limitatioiia,  ||  841-846. 

 Defenaea,  ||  847-864. 

 Parties,  ||  856-860. 

 ProooM,  II 861-863. 

 Pleading,  II 864^  866. 

 Afldavita,  1 886. 

 Burden  of  proof,  1 867. 

 Bight  of  Jury  trial,  ||  868, 869. 

 Order,  1870. 

Operation  and  effect  of  rerlval,  1 871. 

■■  —    ConolnslTeneaa  of  order  of  revival,  |  879l 

— Bcvival  of  void  Judgment,  I  878. 

-n.  PA-ricxirr,  satisfaotion,  mbboxb,  Am  msoHABes. 

Payment  by  promlasory  note,  ||  874, 875. 

Xecovery  of  payment  mad^  ||  876-882. 

Pzeeninptlon  of  paymmt  from  lapse  of  ttan^  |{  888, 88^ 

Svidenoe  as  to  payment,  S|  886-887. 

Set-off  of  Judgments,  It  888-898. 

Authority  of  attorneys  to  enter  satisfaction,  1 88C 

Operation  and  effect  of  payment,  |§  895,  896. 

As  to  co-defendants,  S  9  897-899. 
Operation  and  effect  of  aatisf action,  1 900i. 

 As  to  other  pexsotts,  11801,902. 
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lUgrht  to  have  Judgrment  latisfled,  li  903, 904. 
Vacating  entry  of  MtUfaction,  H  905-907. 

ZXL  ACTIONS  ON  JUDGMENTS. 

(A)  Domestic  judgments. 

Bight  of  action,  H  908, 909. 
Defenses,  Ifi  910,  911. 
Jurisdiction  and  venue,  1 912. 
Idmitatlona,  H  913-915. 
Parties,  {  916. 
Pleading,  §ft  917,  918. 

(B)  Foreign  judgments. 

Bight  of  action,  |  910. 
limitation  of  actions,  H  920-925. 
DefenMS,  H  920-989. 
Parties,  {  930. 
Pleading,  1 931. 

 Issues  and  proof,  {|  932,  933. 

Presumptions  and  burden  of  proof,  IS  934,  935. 
Admissibility  of  evidence,  S§  930,  937. 
Weight  and  sufflciency  of  evidence  1 938. 
Verdict  and  findings,  1 939. 

PLEADING  AND  EVIDENCE  OF  JITDGUENT  AS  ESTOPPEL  OB  SEFE 
Necessity  of  pleading  former  adjudication,  H  940-944. 
Sufflciency  of  plea  of  former  adjudication,  {{  945-949. 
Evidence  as  to  judgment,  f 1 050-954. 
 Judgment  aa  evidence,  1 955. 


Evidence  as  to  issues,  ||  956, 057. 


CBOSS'REFEBENCES. 

Judgments  and  orders  in  particular  ac- 
tions and  proceedings,  see  specific  topics. 

In  criminal  prosecutions,  see  Criminal 
Lav;.  S(  904-918. 

By  county  court  or  Justice  of  the  peace, 
Bee  Justices  of  the  Peace  and  County  Court, 
H1S6-266. 

Necessity  for  objection  to  present  question 
for  review,  see  Appeal  and  Mirror,  IS  364-366. 

Effect  of  assignment  of  judgment  on  attor- 
neye'  liens,  see  Attorney  and  Client,  §S  153, 
^54. 

Assignment  of  judgment,  see  JLsaitfnment, 
«  10,  11. 

EfFect  of  discharge  In  bankruptcy,  see 
bankruptcy,  |{  48-58. 

Offer  of  judgment  as  Meeting  costs,  see 
Vostt,  1129-88. 

Orders  of  hoard  of  county  commissioners, 
Hee  Counties,  §|  112,  113. 

Judgment  as  ground  of  creditors'  Bult,  see 
Creditors'  Buit,  S|  7-12. 

Voluntary  dismissal  as  determination  of 
'knit,  see  Dismissal  and  Non-Buit,  IS  29-42. 

Effect  of  decree  of  probate  court  on  report 
of  administrator,  see  Executors  and  Admin- 
istrator*. IS  331-833. 


Exemption  of  judgment,  see  SIxem 

131. 

Right  of  judgment  creditors  to 
transfer  of  debtor's  property,  see  Frav 
Conveyances,  11324-326. 

Judgment  against  partnership,  sec 
nership,  IS  243-246. 

Pleading  judgment,  see  Pletiding,  S 

Validity  of  Judgment  entered  on  i 
by  publication,  see  Process,  S  102. 

Subreption  to  judgment  creditors' 
by  payment,  see  Buhroffation,  ||  17-19. 

Persona]  Judgment  against  trust 
waiver  of  claim  against  property  of  t 

see  Trusts,  S  15. 

L  NATURE  AND  ESSENTIALS 
GENEBAL. 

Nature  and  validity  of  judgment  li 
eraL 

1.  (1900.)    An  irregular  Judgment 
which  iB  rendered  contrary  to  the  coi 
law  and  the  practice  of  the  courts. 
of  JVcffenna  v.  McOormick,  60  Neb.  6 
N.  W.  844). 

2.  (1901.)  An  absolute  Judgment 
which  is  operative  and  effective.  Brt 
Helsley,  2  Unof.  69  (96  N.  W.  187). 
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Authority  of  court  or  Judge. 

3.  (1901.)  A  Judgment  entered  by  a 
Judge  disqualified  to  act  In  the  case  Is  abso- 
lutely Told.  Walten  v.  Wilep,  1  Unot.  236 
(95  N.  W.  486). 

4.  (1S97.)  A  Judge  of  the  district  court 
is  without  authority.  In  vacation  and  out  of 
term  time,  to  either  pass  uiwn  a  motion  for 
a  new  trial,  or  to  rmder  a  money  Judgment 
in  a  cause.  Bodgin  v.  Whitcomit,  51  Neb. 
617  (71  N.  W.  314). 

6.  (1899.)  A  Judgment  which  the  court 
had  no  authority  to  render  In  any  case, 
under  any  circumatancea.  Is  Told  for  want 
of  JnrlBdtction.  FinOert  v.  Bodle,  68  Neb.  67 
(78  N.  W.  480). 

Jurisdiction  of  cause  of  action. 

6.  (1898.)  Power  to  make  a  valid  order 
is  only  coexistent  with  Jurisdiction  of  the 
cause.  Anheuser-Buteh  Brewing  Aas'n  v. 
Bier,  66  Neb.  567  (76  N.  W.  1111). 

7.  (1902.)  A  Judgment  rendered  In  a 
county  other  than  that  In  which  tbe  cause 
was  tried,  unless  there  has  been  a  change  of 
venue  to  such  county,  Is  Invalid.  Conover 
V.  Wright,  3  Unof.  211  (91  N.  W.  646). 

Jurisdiction  of  parties. 

8.  (1898.)  A  personal  Judgment  against 
a  party  who  is  no  longer  in  court  Is  void. 
Anheuter-Btuch  Brewing  Ast'n  v.  Bier,  65 
Neb.  567  (75  N.  W.  1111). 

9.  (1905.)  A  Judgment  rendered  by  a 
court  without  Jurisdiction  of  the  parties  is 
absolutely  void.  The  supreme  court  stands 
upon  no  higher  or  different  footing  in  this 
regard  than  a  court  of  inferior  Jurisdiction. 
Omaha  Nat.  Bank  v.  Robin»on,  73  Neb.  361 
(102  N.  W.  613;  104  N.  W.  1070). 

ProcCM  or  appearance  to  anatsin  Judgment. 

10.  (1885.)  The  Judgment  of  a  foreign 
court  against  a  person  domiciled  in  this 
state,  where  It  appears  by  the  record  that  no 
personal  service  of  process  was  had  upon 
socb  defendant  and  that  he  made  no  appear- 
ance to  the  action,  will  not  have  full  force 
in  this  state.  TesHer  v.  Bnglehart  d  Oo.,  18 
Neb.  167  (  24  N.  W.  734). 

11.  (1896.)  Parties  who  voluntarily  ap- 
peared and  participated  In  a  proceeding  can< 
not  complain  of  the  Judgment  because  they 
did  not  receive  tbe  notice  required  by  law. 
Spencer  v.  Wolfe,  49  Neb.  8  (67  N.  W.  858). 

12.  (1898.)  A  Judgment  against  defend- 
ant Is  not  void  but  erroneous  and  subject 
to  reversal  on  review,  where  the  summons 


was  served  upon  him  while  he  was  in  at- 
tendance upon  court  as  a  witness  and,  for 
that  reason,  exempt  from  service  of  process. 
Mayer  v.  2felson,  54  Neb.  434  (74  N.  W.  841). 

13.  (1898.)  Refusal  to  enter  a  personal 
Judgment  against  one  upon  whom  only  con- 
structive service  had  been  made,  held 
proper.  Campbell  V.  O'Connor^  66  Neb.  638 
(76  N.  W.  167). 

14.  (1899.)   A  judgment  rendered  against 

a  party  upon  whom  proc^  baa  not  been 
served,  and  who  has  not  submitted  to  the 
jurisdiction  of  the  court.  Is  unauthorized  and 
void.  Lu$e  V.  Rankin,  57  Neb.  632  (78  N. 
W.  258). 

16.  (1900.)  Where  a  court  obtains  juris- 
diction  of  a  party  by  the  service  of  a  defect- 
ive summons,  a  judgment  rendered  Is  not 
void.  Lew  V.  Pilger,  69  Neb.  561  (81  N. 
W.  507). 

Proceedinga  under  void  statute. 

16.  (1895.)  Where  a  court  proceeds  in 
an  action  according  to  the  provisions  of  a 
statute  which  is  unconstitutional,  its  judg- 
ment is  not  void  but  at  most  erroneous, 
provided  its  jurisdiction  of  the  action  does 
not  depend  upon  the  statute,  but  exists  in- 
dependently thereof.  Brandhoefer  v.  Bain, 
45  Neb.  781  (64  N.  W.  213). 

17.  (1898.)  A  judgment  against  stock- 
holders for  a  liability  arising  under  section 
136,  chapter  11,  General  Statutw  1873, 
rendered  after  the  repeal  of  that  statute.  Is 
erroneous  merely  and  not  void;  therefore, 
the  repeal  of  the  statute  before  Judgment 
rendered  Is  no  defense  to  a  creditors'  bill  to 
enforce  the  judgment.  Omaha  Coal,  Coke  d 
lAme  Co.v.8uets,Bi  Neb. 879  (74  N.W.620). 

Beason  for  judgment. 

18.  (1898.)  Tbe  validity  of  a  judgment 
or  order  does  not  depend  on  the  reason  for 
the  action  of  tbe  court,  but  upon  lawful 
authority  to  hear  and  determihe  the  mattes 
before  the  court.  In  re  Ream,  S4  Nefb.  667 
(75  N.  W.  24). 

19.  (1900.)  If  the  trial  court  has  reached 
a  correct  conclusion.  Its  Judgment  will  not 
be  disturbed,  notwithstanding  Its  reasons 
stated  may  be  faulty.  State,  ex  rel.  Emerson, 
V.  Dickinson,  69  Neb.  763  (82  N.  W.  16). 

Effect  of  partial  inralidity. 

20.  (1897.)  Where  to  an  action  upon  a 
Joint  and  several  obligation  all  parties  liable 
thereon  are  made  defendants,  the  fact  that 
the  Judgment  therein  rendered  is  void  as  to 
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Obft  of  aaeh  d^endants,  the  Toluntary  ap- 
pMranee  in  his  name  being  unauthorized, 
fioes  not  render  said  Judgment  void  as  to  all. 
Council  Blufft  Savinos  Bank  v.  Orinoold,  50 
NeU.  763  (  70  N.  W.  376). 

n.  BT  CONFESSION. 
Authority  of  bank  officer  to  confess  Judg- 
tn?!^  against  bank,  see  Banks  and  Banking, 

5  U8. 

Confeesioa  of  Judgment  as  conveyance  Id 
fraud  of  creditors,  see  Fraudulent  Convey* 
o«ce«,  §S  12-16. 

t^er  of  corporation  to  confess  Judgment, 
mi  XJorporattons,  §270. 

Statutory  proTlsions. 

21.  (1891.)  The  court  derlTed  its  Jurls- 
iiit^tlon  to  enter  Judgment  by  coufeMton. 
wholly  from  the  statute,  and  the  confession 
Of  Judgment,  to  possess  Judicial  force,  must 
show  that  the  statute  was  complied  with. 
Sotcell  V.  Qilt  Edge  Mfg.  Co.,  33  Neb.  627 
|4»K.  W.  704). 

Pereons  who  may  confess  Judgment. 

i2.  (1877.)  W,  the  maker  of  a  promis- 
sory note,  signed  also  by  B  as  surety,  ap- 
peared and  confessed  his  Indebtedness 
thereon,  and  requested  Judgment  to  be 
entered.  Thereupon  the  Justice  rendered' 
judgment  against  both  principal  and  surety. 
Seta,  That  the  Judgment,  although  void  as 
to  B,  was  valid  as  to  W.  Jfercer  t>.  James, 
6  Neib.  40e. 

38.  (1891.)  Under  sections  433  and  436 
of  the  clTlI  code.  Judgments  by  confession 
cart  only  be  entered  by  the  debtor  personally 
With  the  assent  of  the  creditor;  or  by  an 
attfirney  who  shall,  at  the  time  of  making 
the  Donfesslou,  produce  the  warrant  of  at- 
torn^ for  making  the  same,  the  original  or 
B  Boiiy  to  be  filed  with  the  clerk  of  the  court 
la  which  Judgment  la  entered.  Bowell  v. 
out  Edge  Mfg.  Co.,  82  Neb.  627  (49  N. 
W.  704). 

Authority  of  attorney. 

"  t  ( 1887. )  Under  section  1001,  civil 
code,  an  attorney  may  confess  Judgment  for 
foslB.  Stanton  <£  Cto.  v.  Bpence,  22  Neb.  191 

(  il  N.  W.  359). 

WaiTant  of  attomay. 

25.  (1895.)  Whether  a  warrant  of  at- 
tqrnex  Is  sufficient  under  the  laws  of  an- 
irtirtf  sUte  to  authorise  the  appearance 
etit^  red  thereunder,  Is  a  question  to  be  de- 
terniiaed  from  the  evidence  as  to  the  laws 
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of  that  state.  Snyder  v.  OritcJttleUd,  44  Ni 
66  (62  N.  W.  306), 

Acceptance  by  creditor. 

26.  (1901.)  Whether  or  not  credito 
originally  authorized  acceptance  of  a  confi 
slon  of  Judgment  by  one  of  two  Joint  debto 
becomes  unimportant  after  they  have  wl 
fun  knowledge  of  It  attempted  Its  enfon 
ment  Tootle,  Hoaea  (E  Go.  v.  Ofi*,  1  Un< 
360  (96  N.  W.  681). 

Persona  in  favor  of  whom  confession  mi 
be  made. 

27.  (1902.)  In  an  action  on  a  forei§ 
Judgment,  taken  under  a  warrant  of  atto 
ney  authorizing  any  attorney  at  law  i 
appear  in  any  court  of  record,  and  confei 
Judgment  against  the  makers  of  a  certal 
note,  in  favor  of  the  holder  thereof,  he] 
that  such  warrant  was  not  a  general  autho 
ity  to  appear  and  confess  Judgment,  In  an 
action  Instituted  on  the  note,  but  was  limite 
to  the  confession  of  a  Judgment  in  favor  < 
the  holder;  and  defendant  was  not  estoppei 
by  the  Judgment,  to  deny  that  the  plaint! 
was  the  holder  of  the  note  when  such  Jud) 
ment  was  confessed,  ^rational  Exchang 
Bank  v.  Wiley,  8  Unof.  716  (92  N,  W.  582] 

Necessity  for  removal  on  appeaL 

28.  (1879.)  An  offer  to  confess  Judf 
ment,  duly  made  In  the  court  where  the  ai 
tlM  Is  brought,  under  section  1004  of  th 
code  of  civil  procedure  need  not  be  renewo 
in  the  appellate  court  In  order  to  make  1 
available  to  the  party  making  it  on  Ana 
Judgment  Kleffel  v.  Bullock,  8  Neb.  336. 

Construction  and  operation. 

29.  (1896.)  A  Judgment  entered  In  pur 
suance  of  a  warrant  of  attorney.  In  a  stati 
in  which  such  Judgments  are  authorised,  hai 
the  same  force,  when  sued  on  here,  as  i 
Judgment  on  adversary  proceedings.  Snydw 
V.  Critch/leld,  44  Neb.  66  (62  N.  W.  306). 

30.  (1901.)  A  Judgment  confessed  wltl 
the  Intent  to  defraud  creditors,  Is  not  ahso 
lutely  void,  but  voidable  at  the  Instance  ol 
the  person  attempted  to  be  defrauded.  Pit 
kin  d  Brooks  v.  Burnham,  Hanna.  Hunger  d 
Co.,  62  Neb.  385  (87  N.  W.  160;  89  Am.  St 
R«p.  763;  66  L.  R.  A.  280). 

Opening  and  vacating. 

81.  (1888.)  Before  a  Judgment  by  con- 
fession will  be  set  aside,  because  an  affidavit 
was  not  filed  showing  that  the  defendant 
was  alive  and  that  the  debt  was  due  and 
unpaid,  the  party  making  the  application  la 
required  to  show  some  equitable  reason 
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therefor.  Nicholas  v.  Farwell,  24  Nab.  180 
(38  N.  W.  830). 

m.  ov  consENT,  otfer  ok  adxis- 

SION. 

Hotlea  to  plaintiff. 

32.  (1886.)  In  a  case  pending  in  the 
district  court  an  offer  made  by  defendant  to 
allow  judgment  to  be  taken  hy  tbe  plaintiff 
in  a  certain  amount  therein  stated  and 
costs,  which  offer  was  In  writing  and  filed 
Id  the  offlce  of  the  derk  of  said  court,  but 
was  not  serred  upon  the  plaintiff  or  his 
attorney,  nor  was  it  made  in  open  court,  the 
plaintiff  being  present  or  having  notice 
thereof,  held  unavailing  to  throw  the  oosta 
made  after  the  filing  of  such  offer  upon  the 
plaintiff.  Rote  v.  Feck,  18  Neb.  629  (26  N. 
W.  363). 

Acceptance. 

33.  (1896.)  Upon  a  record  which  shows 
tbe  filing  of  a  bill  of  particulars  before  a 
justice  of  the  peace,  a  demand  for  judgment, 
and  defendant's  admission  of  the  Indebted- 
ness allied  with  a  request  for  judgment 
therefor,  it  will  be  presumed  that  plaintifT 
araented  to  the  judgment,  where  he  pro- 
cured an  execution.  Spaulding  v.  Johiuon, 
48  Neb.  830  (67  N.  W.  874). 

34.  (1908.)  A  written  offer  to  a\low 
Judgment  to  be  taken  against  a  defendant 
for  a  sum  specified,  made  under  the  pro- 
visioos  of  section  S66  of  the  code  of  cirll 
procedure,  to  be  aTailable  for  the  purpose  of 
the  rendition  of  a  judgment  on  such  offer  of 
compromise,  must  be  accepted  and  notice 
thereof  given  to  the  party  making  the  offer 
within  five  days  from  the  time  of  making 
tbe  same.  Becker  v.  Breen,  68  Neb.  379  (  94 
N.  W.  614). 

Withdrawal  of  consent 

36.  (1881.)  On  the  case  made,  it  was 
error  on  the  part  of  the  district  court,  and 
a  legal  abuse  of  discretion,  to  refuse  to 
allow  the  defendant  u  withdraw  his  aiwent 
to  the  miry  of  judgment  as  by  consent  in 
open  eonrt,  and  restore  the  cause  to  the 
calendar  for  trial.  Burlep  v.  Millard,  11  Neb. 
286  (  9  N.  W.  46). 

Agreement  to  aUdo  Tosnlt  -of  another  salt 

36.  (1903.)  A  stlpnlatlon  which  refers 
to  another  case  then  on  trial  and  provides 
that  Judgment  shall  be  entered  for  the  plain- 
tiff or  defendant  following  the  result  of  the 
cue  «  trial,  entitles  the  plaintiff  to  judg- 
ment upon  the  whole  cause  of  acUon  stated 
in  his  petition  although  it  embraced  other 


matters  not  in  issue  In  the  case  on  trial.  A 
stipulation  Is  to  be  construed  by  the  same 
general  niles  applicable  to  other  agreements. 
Abbott  V.  Lone,  4  Unof.  629  (  96  N.  W.  699). 

Operation  and  effect  ■ 

37.  (1898.)  A  judgment  on  the  agree- 
ment of  parties  thereto  is  binding  and  will 

not  be  reversed  on  appeal.  Andreaen  v.  Car- 
son, 54  Neb.  678  (74  N.  W.  1072). 

38.  (1898.)  When  a  decree  is  entered 
conforming  to  the  agreement  and  consent 
made  in  open  court  of  all  the  partlea  to  the 
action,  the  court  having  Jurisdiction  to  enter 
such  decree,  then  no  party  to  that  decree, 
nor  one  claiming  under  such  party,  can  be 
heard  to  question  it  except  for  fraud  or 
mlstalro,  even  though  the  pleadings  would 
not  support  the  decree  had  the  aetlim  been 
contested.  ClarJc  v.  Charlea,  55  Neb.  202  (76 
N.  W.  663). 

IV.  BY  DEFATTLT. 
Ruling  on  motion  for  default  as  subject 
to  review,  see  Appeal  and  Brror,  f  1 116, 117. 

A.  Rendition,  Form  and  Beqvialtea  In 
Oeneral. 

PartieB  against  whom  default  Judgmmt 
may  be  rendered. 

39.  (1899.)  In  an  action  against  two  or 
more  persons,  some  of  whom  are  In  default, 
the  court  should,  on  the  trial,  render  judg- 
ment against  such  as  are  In  default,  regard- 
less of  the  finding  on  the  issues  between  the 
plaintiff  and  contesting  defendants.  Oermoft- 
^merfcan  Bank  v.  Btickle,  69  Neb.  321  (80 
N.  W.  910). 

Deteult  in  pleading. 

40.  (1879.)  On  the  first  day  «f  the  re- 
turn term,  B  deipurred  to  the  petition  of  A. 

Demurrer  sustained.  A  asked  leave  to 
amend  his  iwtition  inttanter.  Leave  granted. 
Amended  petition  filed  Immediately.  B  with- 
drew from  the  court  room  and  did  not  re- 
turn. Same  day.  B,  defendant,  was  defaulted 
for  want  of  an  answer.  The  next  day — sec- 
ond day  of  th«.  torm— trial  had  In  the 
absence  of  defendant,  B,  and  Judgment  for 
plaintiff.  A.  Held,  No  error.  Naraoong  «. 
Oravea,  8  Neb.  443. 

41.  (1881.)  The  authority  to  render 
judgment  by  default  follows  from  the  failure 
to  answer  within  tbe  time  limited  by  law, 
and  it  is  sufficient  prima  facie  If  it  appear 
In  the  judgment  that  the  defendant  has 
failed  to  answer  or  demur.  Hardv  v.  Miller, 
11  Neb.  395  (9  N.  W.  475). 
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42.  (1886.)  Where  an  answer  or  other 
pleading  of  a  defendant  is  properly  on  file 
no  Judsment  by  default  can  be  entered 
against  him.  l^cMurtry  v.  Btate,  19  Neb.  147 
(26  N.  W.  916). 

43.  (1895.)  In  an  action  accompanied  by 
attachment  proceedings  the  filing  by  the  de- 
fendant of  a  motion  to  dissolve  the  attach* 
meat  does  not  excuse  blm  from  pleading  to 
the  petition.  Although  such  motion  be  pend- 
ing, if  be  fail  to  plead  to  the  petition  within 
the  time  provided  by  law,  his  default  may 
be  entered  and  the  plaintiff  proceed  to  Judg- 
ment Stutzner  v.  Printz,  43  Neb.  306  (61 
N.  W.  620). 

44.  (1903.)  Where  It  appears  that  de- 
fault was  entered  by  the  district  court  In  an 
action  upon  the  same  day  on  which  defend- 
ant filed  a  general  demurrer  which  was  on 
file  at  the  time  the  default  was  entered,  and 
further  that  defendant  did  not  call  the  at- 
tention of  the  district  court  to  the  fact  it  It 
was  such,  that  a  demurrer  was  on  file,  it 
will  be  presumed  on  error  that  the  trial 
court  acted  regularly,  and  that  the  default 
was  entered  before  the  filing  of  the  demurrer. 
Grant  v.  Commercial  Nat.  Bank,  67  Neb.  219 
(93  N.  W.  185). 

46.  (1906.)  In  a  tax  suit  under  the 
"Scavenger"  act,  the  action  of  the  district 
court  in  disregarding  a  volunteer  and  un- 
authorized appearance  of  an  attorney  pur- 
porting to  answer  for  all  defendants  In  de- 
fault and  in  rendering  a  default  decree 
against  such  defendant,  held  to  be  proper. 
Several  rroc(«  of  Land  v.  State,  75  Neb. 
638  (106  N.  W.  666). 

Process  to  sustain  Judgment. 

46.  (1873.)  In  an  action  for  the  reoowy 
of  money  only,  in  case  of  default  by  the 
defendant,  judgment  can  be  rendered  for  no 
greater  sum  than  is  indorsed  upon  the  sum- 
mons. Crowell  V.  Galtoicaj/,  3  Neb.  215; 
(1903)  Elmen  v.  Chicago,  B.  d  Q.  R.  Co.,  75 
Neb.  37  (105  N.  W.  987). 

47.  (1891.)  In  case  of  constructive  serv- 
ice based  on  attachment  .of  the  debtor's 
property  the  judgment  in  form  is  against 
the  debtor,  the  defendant,  although  the 
power  of  the  court  In  that  case  can  only  be 
exercised  over  the  property  or  money  of  the 
debtor  within  its  jurisdiction,  unless  there 
Is  an  appearance  by  the  defendant.  Hagel 
V.  Loomit,  S3  Neb.  499  (60  N.  W.  441). 

Proof  of  cauae  of  action. 

48.  (1906.)  Where  there  Is  an  answer  on 
file  setting  up  a  valid  defense,  the  fact  that 


the  defendant  ftilla  to  appear  elU 
son  or  by  attorney  when  a  cause 
for  trial  does  not  entitle  the  pla 

judgment  without  proof  of  the  fa 
tutlng  bis  cause  of  action,  unless 
admitted  by  the  answer  make  on 
facie  case  in  his  favor.  First  Na 
Sutton  V.  Sutton  Merctrntile  Co.,  7 
(110  N.  W.  306). 

Answer  after  entry  of  default 

49.  (1901.)  Where  a  default 
regularly  entered  a^lnat  a  part 
motion  Is  made  to  set  It  aside, 
showing  made  why  it  should  be 
nor  excuse  given  for  failure  i 
within  the  rule,  It  is  not  an  abi 
cretlon  for  a  trial  court  to  overrul< 
for  leave  to  answer,  made  after  t 
reached  for  trial.  HawJey  v.  £ 
Unof.  671  (95  N.  W.  678). 

Sntry  of  default  before  Judgmemi 

50.  (1879.)  A  defendant  In  d 
want  of  an  answer  should  be  defa 

the  same  entered  on  the  Journal  tx 
ment  Is  rendered  against  him. 
Sitvig,  8  Neb.  164. 

61.  (1879.)  It  Is  error  to  take 
against  a  party  failing  to  answer 
to  the  petition  without  first  entei 
fault;  but.  It  the  decree  show 
party  consented  to  the  sum  fouc 
the  court.  It  will  be  error  without 
Jonet  V.  Null,  9  Neb.  67  (1  N.  W 

62.  (1889.)  The  failure  to  ente 
default  against  a  defendant  who 
duly  served  with  process  and  fal 
swer  when  so  required  is  not  err 
V.  Wildieh,  27  Neb.  151  (42  N.  W. 

53.  (1901.)    If  suit  is  begun 
municipal  corporation  by  filing  pe 
Issuing  and  service  of  summons.  It 
lar  to  enter  a  judgment  against 
without  first  Miterlng  Its  default 
ment,  when  so  entered,  after  an 
upon  the  written  stipulation  of  d 
attorney,  will  not  be  void  when  c 
attacked.   Alter  v.  State,  ex  rel 
Bros.,  62  Neb.  239  (86  N.  W.  1080] 

Operation  and  effect  of  default 

54.  (1897.)  Where  a  defendan 
fault  the  allegations  of  the  petitl 
be  taken  as  true  against  him,  exo 
tlons  of  value  and  amount  of  dai 
if  the  petition  states  a  cause  of  i 
plaintiff  is  entitled  to  judgmen 
proof  except  as  to  the  quantum  of 
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Skter  V.  Skirving,  51  Neb.  108  (70  N.  W. 
493;  se  Am.  St  Rep.  444). 

66.  (1897.)  When  a  decree  of  foreclosure 
of  ft  contract  for  the  sale  of  land  is  rendered 
upon  the  default  of  the  Tendee  Its  effect  Is 
the  same  as  If  he  had  personally  appeared 
and  litigated  the  Issues  tendered  by  the  pe- 
UUon.  Kloke  v.  OardeU,  52  Neb.  117  (71 
N.  W.  955). 

EC  (1»05.)  Where  there  Is  personal  ser- 
vice and  default,  such  default  confesses 
enry  material  allegation  of  the  petition 
which  is  well  pleaded.  Parratt  v.  Hor/Jttff. 
75  Neb.  706  (106  N.  W.  966). 

B.  Opening  or  Setting  Aside  Defaolt. 

Equitable  action  to  set  aside  default,  see 
j>o«(,lt334, 335. 

Opening  or  vacating  Judgments  in  general, 
see  pott,  H  219-333. 

Nature  and  scope  of  remedy. 

67.  (1883.)  The  relief  provided  for  by 
section  82,  UUe  V,  part  II  of  the  Compiled 
StatDtes,  is  a  right  earned  by  the  defend- 
ant, by  claiming  the  same,  and  doing  the 
things  therein  required  of  him  within  the 
time  limited  by  statute,  and  la  not  a  ques- 
tion of  power  on  the  part  of  the  court  Sav- 
age V.  Aifcen.  14  Neb.  316  (15  N.  W.  698). 

Statutory  proTisione. 

68.  (1881.)  Section  1001,  cWl  code.  Is 
applicable  to  practice  In  county  courts,  re- 
gardless of  amount  in  controversy,  and  Judg- 
meot  randeivd  In  absence  of  defendant  may 
be  set  aside  as  therein  prorided.  State  v. 
8inm,  11  Neb.  238  (9  N.  W.  92). 

Diicretion  of  conrt 

69.  (1871.)  Whether  a  default  shall  b« 
opened,  is  a  question  addressed  to  the  discre- 
tion of  the  court.  The  supreme  court  will 
not  Interfere  with  its  exercise,  unless  it  is 
ororeaslTe.  Orr  v.  Beaton,  1  Neb.  105. 

60.  (1879.)  Where  a  default  has  been 
r^larly  entered  against  a  defendant  per- 
sonally served  with  summons,  it  is  largely 
witUn  the  discretion  of  the  court  to  say 
whether  he  shall  be  permitted  to  come  in 
afterwards  and  make  defense;  and  unless  It 
be  made  to  appear  that  there  has  been  an 
abuse  of  discretion  by  the  court  below.  In 
this  particular,  this  court  will  not  Interfere. 
MuikoJUm  V.  Scroggin,  8  Neb.  202;  (1888) 
Benutein  v.  Brmcn,  23  Neb.  64  (36  N.  W. 
359):  (1894)  Uchtenberger  v.  Worm,  41 
Neb.  856  (  60  N.  W.  93). 

61.  (1885.)    If  the  party  desiring  to  open 
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the  judgment  or  decree  complies  with  the 
requirements  of  section  82  of  the  civil  code 
and  flies  an  answer  presenting  a  defense  to  • 
the  petition,  there  Is  no  discretion  vested  in 
the  trial  court.  The  Judgment  or  decree 
must  be  opened  and  the  defense  heard.  Mer- 
Ham  V.  Oordon,  17  Neb.  325  (22  N.  W.  563). 

62.  (1894.)  In  reviewing  a  ruling  on  a 
motion  to  vacate  a  judgment  by  default  a 
stronger  showing  of  abuse  of  discretion  Is 
required  to  Justify  reTersal  where  the  mo- 
tion is  sustained  than  where  It  Is  overruled. 
Bigler  v.  Baker,  40  Neb.  325  (58  N.  W.  1026; 
24  L.  R.  A.  SS6). 

68.  (1899.)  The  overruling  of  a  motion 
to  vacate  a  decree  rendered  upon  default 
regularly  entered  against  a  defendant  will 
not  be  disturbed,  unless  it  Is  made  to  appear 
that  there  has  been  an  abuse  of  discretion 
by  the  court  below.  Mercantile  Tnut  Co.  v, 
O'Hanlon.  58  Neb.  482  (78  N.  W.  926). 

Bight  to  reUet  in  genraaL 

64.  (1880.)  Where  it  appears  that  the 
defendant  had  no  actual  notice  of  the  pend- 
ency of  the  action,  and  has  a  defense  to  the 
same,  he  may  open  the  judgment,  as  a 
matter  of  right,  upon  complying  with  the 
r^nlrementa  of  the  statute.  Brown  v. 
Conger,  10  Neb.  236  (4  N.  W.  1009). 

65.  (1881.)  When  judgment  Is  rendered 
by  default  before  a  justice  of  the  peace,  the 
defendant,  by  paying  or  confessing  judg- 
ment tor  costs  in  the  case,  may  have  the 
Judgment  set  aside  by  filing  a  motion  to 
that  effect  at  any  time  within  ten  days  from 
the  date  of  the  rendition  thereof.  B trine  v. 
Kingsbaker,  12  Neb.  52  (10  N.  W.  634). 

66.  (1881.)  It  Is  the  spirit  and  policy  of 
tlie  law  to  give  every  party  an  opportunity 
to  prosecute  or  defend  his  case  In  court,  and 
courts  will  never  deny  such  rlgbt  except  for 
the  fault  or  groes  laches  of  such  party  or 
his  authorized  attorney.  Clutz  V.  Carter,  12 
Neb.  113  (10  N.  W.  541). 

67.  (1881.)  Where  a  defendant  has 
entered  his  appearance  ta  the  action,  and 
atments  himself  on  the  day  of  the  trial,  he 
is  not  entitled  to  have  the  judgment  against 
him  set  aside  under  section  1001  of  the 
code.  Strine  v.  Kaufman,  12  Neb.  423  (11 
N.  W.  867). 

68.  (1885.)  A  defendant  in  a  case  before 
a  justice  of  the  peace  who  haa  appeared  at 
the  return  day  of  the  summons  or  attended 
at  the  time  to  which  a  trial  has  been  ad- 
journed, will  not  be  entitled  to  hava  the 
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iodgment  against  htm  set  aside  as  provided 
in  section  1001  of  the  cItII  code.  Grippon  A 

Amick  V.  Church,  17  Neb.  304  (22  N.  W.  567). 

69.  (1887.)  Unless  a  default  is  caused 
by  the  gross  laches  of  a  defendant  or  by  his 
authorized  attorney,  he  should  be  permitted 
pf'  answer  upon  such  terms  as  to  the  pay- 
BBAnts  of  costs  as  may  be  ascribed  by  the 
eouEt  at  any  time  before  Judgment  is  ren- 
■Sered,  and  where  It  Is  apparent  that  the 
answer  presents  a  meritorious  defense  the 
«ourt  must  permit  the  answer  to  be  filed. 
Bliogerty  v.  Walker,  21  Neb.  696  (33  N.  W. 

m). 

"M^soMiB^  for  defftnlt. 

to.  (1885.)  Where,  tn  an  action  twfore  a 
county  court,  platntHTs  attorneys  send  a  tel- 
egram to  the  Judge  asking  for  a  continuance 
to  which  a  reply  with  consent  of  the  attor- 
□ay  for  adversary  is  sent,  and  on  the  hear- 
lof,  at  the  time  set  for  originally,  a  default 
J^gment  Is  entered,  the  same  should  be 
ifttCated.  yollond  v.  Wiloox,  17  Neb.  46  (22 
Ifc  W.  71). 

tl.  (1886.)  Where  a  Judgment  has  been 
rtdidered  on  default  of  defendant  to  appear 
aad,  before  adjournment  of  the  term  he 
seeks  to  set  aside  the  same,  claiming  that 
liDgDtlatlons  for  settlement  had  been  con- 
sidered, and  the  plaintiff  files  affidavits  .stat- 
ing the  negotiations  were  after  suit  had  been 
commenced,  the  Judgment  win  not  be  dis- 
turbed. Sang  v.  Lee,  20  Neb.  667  (31  N. 
IP.  86). 

72.  (1897.)  The  fact  that  default  against 
a  wife  who  was  defendant  in  an  ejectment 
suit  resulted  from  negligence  of  her  hus- 
hsnd,  will  not  Justify  a  court  of  equity  In 
iHrttlag  Mlde  the  Judgment  Boott  v.  WrigM, 
60  Neb.  849  (70  N.  W.  896). 

IfSuLt  of  actual  notioe  of  pendoiey  at  ae- 

tlOB. 

73.  (1880.)  A  defendant  served  by  pub- 
lication, whose  property  has  been  taken 
under  the  process  of  the  court  and  appro- 
jKfteted  to  the  payment  of  a  judgment  re- 
tOoiTered  against  him,  may,  at  any  time 
within  five  years  after  the  entry  of  such 
judgment,  have  the  same  opened  and  be  let 
iti  to  defend,  where  it  appears  from  affidavits 
ib^Lt  he  had  no  actual  notice  of  the  pendency 
•  if  tbe  action.  Brown  v.  Conger,  10  Neb.  236 

N.  W.  1009). 

74.  (1884.)  Where  an  agent  is  clothed 
wLth  ample  powers  to  buy  and  sell  real  es- 
tate. Institute  and  defend  suits  In  the  name 


of  his  principal,  actual  notioe  to  him  I 
lation  to  the  subject  matter  of  the  agei 
actual  notice  to  the  principal,  and  is  a 
defense  on  a  motion  to  set  aside  a  Jud« 
rendered  by  default  canceling  the  tax 
Merriam,  v.  Calhoun,  16  Neb.  569  (1 
W.  708). 

75.  (1896.)  To  entitle  a  party,  und( 
provisions  of  section  82  of  tbe  code  of 
procedure,  to  open  a  Judgment  ren 
against  him  upon  service  by  publicatli 
must  appear  that  he  had  no  actual  not! 
the  pendency  of  the  action  In  time  to  a 
therein  and  make  his  defense.  Shou] 
fall  to  establish  the  want  of  such  notl 
a  preponderance  of  the  evidence,  the 
tlon  to  open  the  Judgment  must  be  di 
although  all  other  requirements  of  sal< 
tion  have  been  complied  with.  8tov 
Hough,  47  Neb.  789  (66  N.  W.  825). 

76.  (1896.)  To  entitle  a  party  to  h 
decree  rendered  against  him  upon  servi 
publication  opened,  under  section  82  o 
code,  it  must  appear  that  he  had  no  i 
notice  of  the  pendency  of  the  action  In 
to  interpose  a  defense.  Seariorough  v 
rick.  47  Neb.  794  (66  N.  W.  867). 

Prejudice  from  jndgmoit. 

77.  (1900.)    A  decree  will  not  be  o] 
where  the  moving  party  could  not  be 
flted  thereby.  Oakea  v.  Ziemer,  61  N 
(84  N.  W.  409). 

Persona  entitled  to  relief. 

78.  (1884.)  The  proriaions  of  M 
82  of  the  cItU  code  Inclnde  within 
meaning,  only  parties  against  who 
judgment  or  decree  has  been  rendered, 
do  not  Include  strangers  to  the  record 
after  the  rendition  of  the  Judgment  o 
cree  have  purchased  an  Interest  in  the 
ject  of  the  suit  Powell  v.  McDotoell,  16 
424  (20  N.  W.  271). 

79.  (1884.)    A  party  against  who 
Judgment  or  decree  has  been  rendered, 
service  by  publication,  must  show  thi 
has  an  Interest  In  the  subject  of  the  « 
and  that  he  Is  entitled  to  be  heard 
defense  therato,  before  he  can  be  entltl 
have  the  decree  or  judgment  set  aside  x 
the  provisions  of  section  82  of  the  civil 
Powell  V.  McDowell,  16  Neb.  424  (20  I< 
271). 

80.  (1886.)  Where  4  decree  of  sp 
performance  has  been  rendered  agalx 

deceased  vendor,  non-resident  heirs, 
whom  service  was  had  by  publication 
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who  laA  no  actual  notice,  may  within  five 
yeare  from  the  entry  ot  the  decree,  under 
lectlott  82  of  the  cIvU  code,  apply  for  leave 
to  open  the  judgment  and  be  let  in  to  de- 
feal  In  re  Reed,  19  Neb.  397  (27  N.  W.  391). 

81  {1902.)  A  defendant  served  by  pnb- 
Ucitlon  only,  who  has  parted  with  hie  int«r^ 
est  in  the  property  lUTOlved  In  the  action, 
is  not  entitled  to  have  the  Judgment  entered 
therein  set  aside,  under  the  provlBtoBs  of 
Ndlon  82  of  the  code  of  civil  procedure,  pro* 
TidlBS  that  a  party  against  whom  a  judg- 
ment has  been  rendered  without  other 
seiTice  than  by  publication  may  hare  the 
Bome  opened,  and  be  let  In  to  defend. 
Bmme  v.  Paimer,  66  Neb.  287  (93  N.  W.  SIB) . 

Estoppel  or  laches. 

82.  (1890.)  Under  our  system  of  prao* 
tice,  where  the  pleadings  are  filed  in  a 
pnWic  office  and  a  definite  period  fixed  by  a 
stitote  within  which  the  defendant  must 
pleaA*  it  la  his  duty  to  use  reasonable  dill- 
«mce  in  the  case,  and  if  from  any  canse 
he  Is  unable  to  plead  on  the  day  de^gnated. 
good  faith  requires  that  be  should  ask  for 
and  obtain  a  reasonable  extension  of  time 
In  which  to  file  his  pleading.  A.  party  who 
wUfullr  neglects  this,  whatever  his  motive 
may  be,  mart  be  able  to  offer  a  reasonable 
ezense  and  a  good  defense  to  ttie  case  In  a 
renewing  court  for  his  failure  to  plead  at 
the  proper  time,  where  the  trial  court  ha" 
on  the  regular  call  of  the  docket  reached  the 
case  hi  ita  order  and  rendered  Judgment 
which  it  afterwards  refuses  to  set  aside. 
BtrU  V.  Pepper.  29  Neb.  S20  (45  N.  W.  4««). 

88.  (1890.)  "Where  a  firm  of  attorneys 
obtain  a  judgment  against  a  county  for  feea 
for  serrices  by  default,  the  county  having 
been  guilty  of  gross  negligence  In  not  plead- 
ing and  it  not  appearing  that  it  had  any 
TiUd  defense  to  the  action,  the  judgment 
would  be  affirmed.  IHxtm  Cwtntjf  v.  Oantt, 
30  Neb.  886  (47  N.  W.  419). 

84.  (1898.)  A  Judgment  will  not  be  set 
aside  on  the  an^catlon  of  a  party  who  has 
by  his  own  laches  failed  to  avail  himself  of 
an  opportunity  to  defend.  Oleiand  v.  Hamit- 
ton  Loan  d  Tnis*  Co.,  SS  Neb.  IS  (76  N. 
T.  239). 

85.  (1898.)  A  party  seeking  relief  In 
equity  from  a  Judgment  token  against  him 
^  delaalt  must  exhibit  a  defense  to  the 
action,  and  also  show  that  the  rendition  of 
mch  judgment  was  not  due  to  his  f^Iure  to 
take  such  proper  stops  for  his  own  protec- 
flon  is  an  adequate  foresight  of  conse- 


quences would  naturally  suggest  Oleland 
V.  famflfon  Loan  A  rrurt  fjo^  56  Neb.  1ft 
(76  N.  W.  239). 

Vorm  and  requisites  of  application  In  gen- 
eral. 

86.  (1899.)   Defendant    against  whom 

judgment  has  been  rendered  by  default  may, 
during  term,  and  after  three  days  from  date 
of  judgment,  as  a  matter  ot  judicial  grace, 
ask  for  a  new  trial,  and  the  request  may  be 
granted  regardless  of  the  form  in  which  it 
Is  made.  Bradley  v.  Biater,  68  Neb.  664  (78 
N.  W.  1069). 

87.  (1899.)  If  an  application  to  set  aside 
a  default  judgment  and  grant  a  new  trial 
be  in  the  form  of  an  ordinary  motion  for  a 
new  trial.  It  will  be  pruumed  that  the  court 
In  sustaining  It  acted  within  Its  authority, 
and  not  in  violation  of  law;  that  It  right- 
fully exerted  Its  inherent  Jurisdiction,  and 
not  that  it  erroneously  assumed  to  grant  the 
motion  as  a  demandable  right  Bradley  v. 
Slater,  68  Neb.  664  (78  N.  W.  1069). 

Notice  of  application. 

88.  (1885.)  In  a  proceeding  to  open  a 
Judgment  rendered  upon  service  by  publica- 
tion only,  service  of  notice  of  the  application 
upon  the  attorney  tor  plaintiff  In  the  action 
is  a  sufficient  service  under  section  675  of 
the  civil  code.  Merriam  v.  Gordon,  17  Neb. 
325  (22  N.  W.  563). 

89.  (1885.)  The  proceeding  under  sec- 
tion 82  of  the  civil  code,  to  open  a  Judg- 
ment or  decree  rendered  upon  service  by 
publication  only,  Is  a  continuation  of  the 
original  action,  and  the  attorney  for  plain- 
tilt  In  the  action  continues  to  be  such,  at 
least  for  the  purpose  of  service  ot  notice  to 
open  the  Judgment  or  decree  until  the  ex- 
piration of  the  time  wlQiln  which  the  mo- 
tion to  open  the  Judgment  may  be  made. 
Me.  Uim,  V.  Gordon,  17  Neb.  826  (22  N.  W. 
668). 

90.  (1896.)  Notice  of  an  ap^ieation, 
under  section  82  of  the  code,  to  open  a  Judg- 
men'or  decree  must  be  given  to  the  adverse 
party;  but  where  such  party  appears  and 
resists  the  application,  It  is  a  waiver  of 
formal  notice.  Bcarhorough  v.  MyricJp,  47 
Neb.  794  (66  N.  W.  867). 

AffldaTits  on  application. 

91.  (1886.)  The  affidavit  that  a  party 
seeking  to  open  a  judgment  had  no  actual 
notice  of  the  pendency  of  the  action  in  time 
to  appear  and  defend,  may  be  made  by  an 
attorney  who  has  personal  knowledge  of 
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■uch  want  of  knowledge.  In  re  Reed,  Id 

Neb.  397  (27  N.  W.  391). 

92.  (1888.)  Affidavit  of  merits  Bbould  be 
made  by  a  party  to  tbe  action  seeking  to 
have  a  default  judgment  vacated,  and  should 
state  that  be  had  fully,  f&lrly,  and  truly 
stated  blB  cause  of  action,  or  ground  of 
defense,  to  bis  counsel,  naming  blm,  and 
that  thereupon  he  had  been  advised  by  such 
counsel  that  be  has  a  good  and  sufflclent 
defense  on  the  merits.  Bematein  v.  Brown, 
23  Neb.  64  (36  N.  W.  369). 

93.  (1903.)  Where  a  defendant  files  a 
motion  to  set  aside  a  Judgment  rendered 
gainst  bim  by  default,  be  must  not  only 
accompany  his  motion  with  a  duly  verified 
answer,  showing  a  meritorious  defense,  but 
must  also  state  a  satisfactory  reason  ex- 
cusing bis  default,  and,  in  tbe  absence  of 
the  latter  showing.  It  will  not  be  presumed 
that  the  trial  court  abused  Its  discretion  In 
OTerruling  the  motion.  Childa  v.  Ferguson, 

^  4Unof.  66  (98  N.  W.  4(M». 

Fropomd  anmm. 

94.  (1879.)  When  Judgment  on  default 
has  been  entered  against  a  defendant,  and 
which  he  seeks  to  have  vacated,  good  prac- 
tice requires  him  to  exhibit  to  tbe  court 
such  matters  In  excuse  of  his  default  as  he 
Is  abl^  and  In  addition  thereto,  that  be  has 
a  merltoriuB  defense  either  in  whole  or  In 
part  to  the  action.  Unless  he  do  so  he  can 
have  no  standing  In  the  supreme  court  on 
the  question  of  his  right  to  answer,  iful  - 
holUm  V.  Bcroggxn,  8  Neb.  202. 

96.  (1882.)  A  default  will  not  be  set 
aside  at  a  subsequent  term,  unless  defend- 
ant offers  a  copy  of  his  proposed  answer 
which  states  a  defense.  Hale  v.  Bender,  13 
Neb.  66  (12  N.  W.  920);  (1886)  FHtz  v. 
Qrosniciaam,  20  Neb.  413  (30  N.  W.  411); 
(1894)  McBrien  v.  Riley,  38  Neb.  561  (67 
N.  W.  885). 

96.  (1882.)  When  defendant  flies  a  mo- 
tion to  set  a  Judgment,  rendered  by  default, 
aside,  and  for  leave  to  answer,  he  must 
accompany  bis  motion  with  bis  profrased 
answer  duly  verified.  Spencer  v.  Thiatle,  IS 
Neb.  227  (13  N.  W.  208). 

97.  (1894.)  Where  Judgment  on  default 
has  been  entered  by  the  county  court  against 
a  defendant  and  which  he  seeks  by  motion 
to  bare  vacated  because  the  same  was  pre- 
maturely rendered,  the  motion  must  be  ac- 
companied by  an  answer  showing  a  meritori- 
ous defense,  either  in  whole  or  In  part,  to 


the  action.  If  no  •defense  is  allied, 
not  error  to  orerrale  a  motion  to  ' 
the  Judgment  Bond  v.  Wvooff,  42  Ne 
(60  N.  W.  B64). 

98.  (1900.)  To  entitle  a  defends 
have  a  decree  entered  on  constructire 
lee  opened  up  undisr  section  82  of  thi 
of  civil  procedure  he  must  praent 
answer  to  the  merits  of  plaintltTs  ca 
action.  Oakes  v.  Ziemer,  61  Neb.  6  I 
W.  409). 

99.  (1901.)    "A  full  answer,"  as  ui 
section  82,  code  of  civil  procedure, 
one  not  wanting  in  any  essential  n 
ment;    a   meritorious   answer.  Oat 
Ziemer,  62  Neb.  603  (87  N.  W.  350). 

100.  (1901.)    A  party  served  by  p 
tion,  who  seeks  to  vacate  a  Judgment 
the  term  at  which  it  was  rendered, 
tender  an  answer  with  his  applicat 
vacate  showing  a  valid  defense,  and 
title  blm  to  relief  the  court  must 
that  such  defense  is  prima  facie 
Waters  v.  Raker,  1  Unof.  830  (96  N.  "I 

101.  (1902.)  Where  it  appears  frc 
record  that  an  answer  was  actually  tei 
by  the  plainUff  with  bis  petition  t 
vacation  of  a  Judgment,  and  was  befc 
court  In  such  a  way  as  to  enable  the 
to  pass  upon  its  sufficiency,  the  fact 
was  not  formally  filed  Is  immaterial 
tAonv  V.  Karbach,  64  Neb.  509  (90 
243;  97  Am.  St.  Rep.  662). 

102.  (1904.)  To  entlUe  a  defendai 
vacation  of  a  Judgment  after  the  tei 
some  one  w  more  of  the  grounds  ei 
ated  In  section  602,  code  of  civil  proi 
he  must  allege  and  show  a  merltorlc 
fense  to  the  action.  Delaney  v. 
Grain  Co.,  5  Unof.  679  (99  N.  W.  66< 

Counter-affidavits. 

103.  (1896.)  On  motion  to  open  i 
ment,  under  section  82,  code  of  civil  | 
ure,  plaintiff  may  present  counter-afl 
to  show  that  defendant  had  actual 
of  tbe  suit  in  time  to  make  a  d 
Stover  V.  Hough,  47  Neb.  789  (66  N.  V 

Bffeot  of  application  as  appearance. 

104.  (1888.)  A  defendant  in  an 
not  legally  served  with  process,  but  i 
whom  a  Judgment  by  default  hat 
entered,  may  appear  specially  and  pr 
court  to  set  aside  such  Judgment  of  t 
and  upon  such  default  being  opened, 
a  plea  In  abatement  to  tbe  Jurlsdlel 
tbe  court,  without  being  held  to  hare 
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t  general  appearance  In  the  action.  Cobbey 
V.  WripM,  23  Neb.  250  (36  N.  W.  605). 

EMring  and  determiiuitlon. 

105.  (It83.)  The  flndiags  of  fact  of  tbe 
diitricc  court  on  the  hearing  of  an  applica- 
tion to  open  a  judgment  under  aectlon  82 
tt  the  cim  code  vlll  not  he  dtstnrbed  nnless 
dearly  wrong.  Keptey  v.  Irwin,  14  Neb.  300 
(IS  N.  W.  719). 

106.  (1901.)  In  an  application  to  open 
a  Judgment  under  the  prorlsiona  of  section 
82  of  the  code  of  civil  procedure,  a  defend- 
ant will  not  be  heard  to  question  the 
sunlciency  of  the  petition  on  which  auch 
judgment  was  rendered-  Oofcea  v.  Ziemer, 
«Neb.  603  (87  N.  W.  350). 

Older. 

107.  (1885.)  An  order  opening  a  judg- 
ment or  decree  under  the  provisions  of  sec- 
tl«  8J  of  the  civil  code  is  an  interlocutory 
or4«r.  made  necessary  by  the  character  of 
the  HTTlce,  and  by  tbe  application  of  the 
det«ndant  In  the  action  irltbln  the  time  and 
In  the  manner  fixed  by  law.  Merriam  v. 
OoriM,  17  Neb.  326  (2S  N.  W.  563). 

Conditions  on  granting  application. 

108.  (1883.)  The  necessity  of  payment 
ot  cost  as  a  prerequisite  to  opening  of  a 
Judgment  la  discretionary  with  the  court, 
ffepley  v.  Inoin,  14  Neb.  300  (16  N.  W.  719). 

Opczation  and  effect. 

109.  (1885.)  A  purchaser  in  good  faith 
of  landB,  the  title  of  which  was  acquired 
through  Judicial  proceedings  upon  construc- 
tive aervice,  will  not  be  affected  by  the  sub- 
sequent opening  of  the  decree  under  section 
82  of  the  code.  Wataon  v.  Vlbrich,  18  Neb. 
186  (  24  N.  W.  732). 

110.  (1885.)  Where  a  decree  la  vacated 
under  section  82  of  the  code,  and  an  answer 
flled  by  the  defendant  denying  the  facts 
suted  in  the  petition  and  praying  for  a 
dismissal  of  the  action,  the  subsequent 
dismissal  of  the  suit  by  the  plaintiff  will 
Dot  affect  the  title  of  a  purchaser  In  good 
faith  while  the  decree  was  in  full  force. 
Watton  V.  VlbHcH,  18  Neb.  186  (24  N. 
W.  732). 

111.  (1898.)  After  setting  aside  a  de- 
cree under  the  provisions  of  section  82,  code 
ot  civil  procedure,  upon  the  application  of  a 
non-resident  defendant  served  with  notice 
ot  the  pendency  of  the  action  by  publication 
thne,  it  Is  erroneous  upon  further  proceed- 
ing! to  set  aside  a  title  acquired  by  a  pur- 
diaae  under  the  provlaiona  of  said  decree 


while  in  force,  especially  as  the  bona  /Idea 
of  such  purchase  was  not  questioned  by  any 
pleading.  Citieena  State  Bank  v.  Haymes,  66 
Neb.  394  (76  N.  W.  867). 

112.  (1898.)  Setting  aside  a  decree  under 
section  82  of  tbe  code  of  civil  procedure, 
upon  the  application  of  a  non-resident  upon 
whom  aervice  was  had  by  publication,  does 
not  affect  tbe  title  to  the  property,  the  sub- 
ject of  the  decree,  which  has  passed  to  a 
purchaser  in  good  faith  under  a  sale  thereof, 
unl^  the  bona  fides  of  such  purchase  is 
the  subject  of  attack.  Security  Abttract 
Title  Co.  V.  Lotiffocre.  56  Neb.  469  (76  N. 
W.  1073). 

T.  OH  UOTION  OB  SUMM ABT  PBO- 
CEEDZNO. 
Amount  ot  Judgment. 

113.  (1896.)  It  is  error  to  render  a 
Judgment  for  the  plaintiff  upon  the  plead- 
ings, without  evidence,  for  a  larger  sum 
than  is  by  the  answer  admitted  to  be  due  - 
him.  Fan  Etten  v.  Kogtert,  48  Neb.  162  (66 
N.  W.  1106). 

Hearing  and  determination. 

114.  (1893.)  Where  a  case  Is  submitted 
solely  upon  the  pleadings,  the  party  seeking 
afflrmatlve  relief  must,  by  the  pleadings 
alone,  show  himself  entitled  to  tbe  relief 
sought.  In  such  case  the  question  is  not, 
upon  whom  rests  the  burden  of  proof;  but 
who,  upon  the  facts  established  by  the  plead- 
ings themselves,  is  entitled  to  Judgment? 
State,  ex  rel.  HerpoUheimer,  v.  Lincoln  Oa* 
Co.,  38  Neb.  33  (66  N.  W.  789);  (1899) 
Bout  V.  First  Nat.  Bank  of  Wett  Point,  59  ' 
Neb.  283  .(80  N.  W.  905). 

VI.  ON  TRIAL  OF  ISSUES. 

A.  Bendltion,  Form  and  Beqnlsltes  in 
Oeneral. 

Necessity  and  nature  in  general. 

115.  (1881.)  Where  all  the  rellefprayed 
for  cannot  be  granted,  it  Is  the  duty  of  the 
court  to  grant  such  relief  as  the  estab- 
lished facta  will  warrant,  whether  It  be 
legal  or  equitable.  Rhea  v.  Reynolds,  12 
Neb.  128  (10  N.  W.  549). 

116.  (1886.)  A  judgment  is  rendered  as 
aoon  as  announced  by  the  court,  and  before 
it  Is  entered  upon  the  court  Journal.  Sang 
V.  Lee,  20  Neb.  667  (31  N.  W.  85). 

Verdict  and  findings. 

117.  ( 1879.)  The  issues  properly  pre- 
sented by  the  pleadings  must  be  decided 
either  by  finding  by  the  court  or  verdict  ot 
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a  jury,  before  Judgment  can  be  rendered 
agalUBt  the  defendant  Smith  v.  Silvis,  8 
Neb.  164. 

118.  (1882.)  As  to  parties  before  the 
court,  and  respecting  a  matter  within  its 
jurisdiction,  a  judgment  without  a  finding 
to  support  it  Is  not  Toid,  but  at  most  merely 
erroDMos,  and  subject  to  reversal  by  a  suit- 
able proceeding  for  that,  purpose  In  a  tri- 
bunal having  authority  to  review  it.  Doty 
V.  Sumner,  12  Neb.  378  (11  N.  W.  464); 
(1887)  Connelly  v.  Edgerton,  22  Neb.  82  (34 
N.  W.  76) ;  (1894)  Gordon  v.  LtttJe,  41  Neb. 
250  (69  N.  W.  783). 

119.  (1889.)  Issues  properly  pre'sented 
to  a  trial  court  must  be  decided  either  by 
finding  by  the  court  or  verdict  of  the  jury 
before  a  Judgment  can  be  rendered.  Foster 
V.  Devinney,  28  Neb.  416  (44  N.  W.  479). 

120.  (1892.)  A  Judgment  is  not  void  for 
want  of  a  finding  of  fact  to  support  it  While 
it  Is  erroneous  and  subject  to  reversal  by 
proper  proceedings  brought  for  that  pur- 
pose, yet  the  lack  of  such  a  finding  Is  no 
cause  for  enjoining  the  colleptlon  of  the 
Judgment.  Petallea  v.  Fiiie,  33  Neb.  756  (61 
N.  "W.  130). 

121.  (1897.)  A  judgment  that  is  nof 
based  on  a  finding,  either  general  or  special. 
Is  erroneous,  though  not  for  that  reason 
void.  Maryott  v.  Gardner,  50  Neb.  320  (6ft 
N.  W.  837;  (1897)  Lubker  v.  Grand  Detour 
Plow  Co.,  53  Neb.  Ill  (73  N.  W.  457). 

122.  (1899.)  A  Judgment  predicated  on 
special  findings  of  fact  will  be  reversed  If 
such  findings  are  insufllclent  to  sustain  it, 
and  Its  comectness  is  not  otherwise  affirma- 
tively shown.  Oliver  v.  Lansing,  67  Neb. 
352  (77  N.  W.  802). 

Motwlthatandinir  verdict. 

123.  (1877.)  A  motion  for  a  judgment 
notwithstanding  the  verdict  should  be  sus- 
tained, when  the  petition  does  not  state  a 
cause  of  action,  and  a  verdict  Is  given  for 
the  plaintiff,  unless  such  petition  is  amended. 
Eaton  V.  Bartgcherer,  5  Neb.  469. 

124.  (1877.)  When  a  plea  or  replication 
is  good  in  form  only,  but  Is  bad  in  sub- 
stance, and  constitutes  neither  a  bar  or  an- 
Bwer>  and  issue  is  taken  on  It,  and  the 
verdict  finds  It  true,  such  verdict  leaves  the 
cause  of  action  or  bar  unanswered  and  con- 
fessed, and  Judgment  non  obstante  should 
be  entered  for  him  whose  cause  of  action 
or  bar  Is  confessed.  Ootfe*  v.  Outfet,  6  Neb. 
804. 


125.  (1884.)    The  overruling 
trict  court  of  a  motion      the  i 
judgment  non  oMante  the  defe: 
swer  sustained,  such  motion  no 
accordance  with  code  practice. 
Roach,  16  Neb.  673  (21  N,  W.  40 

126.  (1892.)  On  a  motion  on 
der  section  440  of  the  dvll  code 
judgment  In  favor  of  the  party 
titled  thereto  under  the  pleading! 
verdict  has  been  rendered  adven 
the  party  subseauently  obtains  a 
joining  the  Issue  and  going  to  t 
mwits  he  thereby  waived  the  en 
V.  Simonds,  33  Neb.  680  (60  N. 

127.  (1894.)  Section  440  of  i 
civil  procedure  provides  a  remei 
tlally  like  the  motion  for  jndf 
obstante  veredicto  of  the  common 
a  Judgment  can  only  be  rendere* 
pleadings  of  the  party  It  whose 
verdict  was  rendered  confess  fac 
the  other  party  to  Judgment  1 
OUv  of  Orleang,  42  Neb.  Ti: 
W.  963):  (1894)  Oibon  v.  Amer 
ing  d  Loan  Ass'n,  43  Neb.  132 
126). 

128.  (1896.)  Under  section 
code  of  civil  procedure  a  Judgmi 
stante  veredicto  should  be  rend 
the  pleadings  of  the  party  obtain 
diet  confess  facts  entitling  the  < 
to  Judgment.  Scofleld  v,  Clark,  • 
(67  N.  W.  754);  (1898)  Stewar, 
can  Exchange  2fat.  Bank,  64  Neb. 
W..866). 

129.  (1901.)    As  against  a  i 
Judgment  fOr  plaintiff  non  ob» 
dicto,  all  the  facts  stated  in  bo 
will    be   considered  together. 
Becker,  62  Neb.  856  (87  N.  W.  1 

130.  (1901.)  Where  judgmen 
entered  notwithstanding  the  v 
the  only  finding  of  the  trial  cour 
the  pleadings  defendant  is  entiti 
ment,  only  the  pleadings  will  be 
in  deciding  the  rightfulness  oi 
ment.  Barge  v.  Haslam,  63  Neb. 
W.  516). 

131.  (1907.)  Where  the  spec 
of  a  jury  can  be  reconciled  with 
verdict  under  any  proof  that  i 
been  made  under  the  issues,  a 
Judgment  on  the  special  finding 
withstanding  the  general  verdlcl 
denied.  Kafka  v.  Union  StoOe 
78  Neb.  140  (110  N.  W.  67S). 
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Form  and  contents  in  general. 

138.  (1878.)  The  recitals  in  the  record 
were  as  follows:  "This  cause  coming  on  to 
be  heard  on  the  demurrer  to  the  plaintiff's. 

petltloD  heretofore  filed,  tbe  court,  after 
hearing  the  ailment  of  counsel  (hereon, 
and  after  due  consideration,  sustained  said 
demurrer  and  rendered  judgment  for  the  de- 
Imdaat,  and  against  the  plalntifft  for  the 
coBis  of  this  action  taxed  at  $11.20."  Held, 
Not  a  Judgment,  but  a  mere  recital  that  one 
had  been  rendered  for  costs.  Miller  v.  Bur- 
lington A  M.  R.  B.  Co.,  7  Neb.  227. 

1S3.  (1878.)  In  the  probate  oourt  a  "Judg- 
ment decreed  In  favor  of  plaintiff  In  the 
sum  of,  principal  $174.70,  interest  85  cents, 
jDdgmeot  I175.&5,"  and  costs  $9.30,  Is  a  final 
detennination  of  the  rights  of  the  parties  in 
tbe  action,  and  though  untechnieal  in  lOnn, 
U  sufflclent  as  the  entry  of  a  Judgment, 
lewii  V.  Watrua,  7  Neb.  477. 

134.  (1887.)  A  judgment  In  the  follow- 
iBg  form  is  not  void:  "After  hearing  the 
proof  it  is  the  opinion  of  the  court  that  the 
defeDdaut.  Anton  Gabon,  is  Indebted  to  the 
plaintiff  in  the  sum  of  $100.  It  is  therefore 
considered  and  adjudged  by  me  that  Anton 
Gabon  pa;  to  the  plaintiff,  McNamara  A 
Duncan,  the  sum  of  $100  with  interest  from 
December  20.  1883,  and  costs  of  this  suit 
taxed  at  $3.16."  McVamara  A  Duncan  v. 
CaKm,  21  Neb.  589  (33  N.  W.  259). 

136.  (18S8.)  In  an  action  In  the  county 
court  on  a  promissory  note,  where  the  sum 
claimed  was  lesa  than  $200,  Judgment  as  fol- 
Iowb:  "It  is  the  opinion  of  the  court  that 
Anton  CTabon  Is  indebted  to  the  plaintiff  in 
the  sum  of  $117.90,  and  attorn^'s  fee.  It  Is 
therefore  considered  by  me  and  adjudged 
that  the  plaintiff  have  and  recover  from  the 
defendant,  Anton  Cabon,  the  sum  of  $117.90 
and  $3.46  attorney  fees,  together  with  the 
costs  of  this  suit,  $4.25.  J.  B.  Sharot, 
Co.  Judge"  is  not  void,  and  the  district  court 
erred  In  striking  the  transcript  from  the 
Dies.  Slock  V.  Cabon,  24  Neb.  248  (38  N. 
W.  779). 

Time  for  rendition. 

116.  (1898.)  A  district  Judge  cannot  ren* 
der  a  money  Judgment  in  Tacatloa,  without 
anuent  of  the  parties.  Oamble  v.  Buffalo 
Countn.  67  Neb.  163  (77  N.  W.  341). 

137.  (1902.)  The  district  court  has  an- 
thortt;  to  render  a  Judgment  on  a  verdict  at 
*  term  subsequent  to  that  at  which  the  trial 
vie  had  iiod  at  which  tbe  motion  for  a  new 


trial  was  overruled.  Carlton  v.  Benton,  66 
Neb.  486  (92  N.  W.  600). 

138.  (1902.)  While  It  Is  Irregular  and 
erroneous  to  render  Judgment  on  answer 
day,  such  irregularity  may  be  waived  by  not 
taking  advantage  thereof,  and  a  Judgment  so 
rendered  is  not  open  to  collateral  atta::k. 
Bokhoof  V.  Stewart,  2  Unof.  714  (89  N.  W. 
759). 

139.  (1903.)  Tbe  district  court.  In  Its 
discretion,  may  refuse  to  render  a  personal 
Judgment  against  defendants  at  the  time  of 
the  rendition  of  Its  decree  In  a  suit  to  fore- 
close tax  liens,  and  m^  defer  each  action 
until  after  the  execution  thereof.  City  of 
Lincoln  V.  Lincoln  Street  R.  Co.,  67  Neb. 
469  (93  N.  W.  766). 

— Beaezratlon  for  argument  or  oonsid- 
eratimi. 

140.  (1902.)  Under  sections  438  and  439, 
code  of  civil  procedure,  the  trial  court  after 
verdict  may  order  the  case  reserved  for  ar- 
gument or  consideration  of  some  point  of 
law,  and  on  consideration  thereof  render 
such  Judgment  as  ought  to  be  had  la  view 
of  Its  decision  upon  said  point  Barge  v. 
Haslam,  66  Neb.  656  (91  N.  W.  528). 

141.  (1902.)  Where  a  case  Is  reserved 
after  verdict  for  further  consideration,  the 
point  or  points  of  law  upon  which  it  is  re- 
served must  be  stated  specifically  in  the  rec- 
ord. Barge  v.  Hatlam,  65  Neb.  656  (91  N. 
W.  628). 

142.  (1902.)  The  power  of  the  trial  court 
lifter  verdict,  to  reserve  a  case  for  argu- 
ment, or  consideration  of  some  point  of  law, 
exists  only  with  reference  to  specific  points 
of  law  arising  upon  the  pleadings  or  the 
evidence.  A  case  cannot  be  reserved  after 
verdict  upon  the  general  question  whether, 
under  the  evidence,  the  plaintiff  Is  entitled 
to  recover.  Barge  v.  Haalam,  66  Neb.  656 
(91  N.  W.  628). 

B.  Parties. 

Designation  of  parties. 

143.  (1890.)  Where  a  party  whose  chris- 
tian name  was  Oscar  R.  was  in  the  habit  of 
signing  checks  and  doing  business  at  banks 
and  at  other  places  by  the  Initials  of  his 
christian  name,  these  Initials  will  be  treated 
as  his  business  name,  and  a  Judgment  re- 
covered against  him  by  that  name  is  not 
subject  to  collateral  attack.  Oakley  v.  Peg- 
ler,  30  Neb.  628  (46  N.  W.  920). 

144.  (1897.)  Land  of  J.  T.  Ward  held 
not  charged  with  the  lien  of  a  Judgment 
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erroneously  entered  against  htm  as  "S.  T. 
Ward."  Aultman  v.  Ward,  50  Neb.  442  (6» 
N.  W.  936). 

Judgment  against  one  or  more  eo-partlea. 

146.  (1871.)  If  a  suit  be  brought  against 
three  parties  Jolntlr  and  severally  liable, 
two  of  whom  only  are  served,  it  is  not  error 
to  enter  judgment  against  those  served  and 
omit  therefrom  the  other.  Bennett  v.  Town- 
send,  1  Neb.  460. 

146.  (1907.)  In  this  state  a  judgment  Is 
not  considered  an  entirety  unless  the  inter- 
ests of  the  judgment  debtors  are  insepa- 
rable. Sturgis,  Comiah  <£  Burn  Co.  V.  Mih 
ler,  79  Neb.  404  (112  N.  W.  595). 

Judgment  for  or  against  peraou  not  a 
party. 

147.  (1889.)  Where  afl  action  was  insti- 
tuted In  behalf  of  a  large  number  of  plain- 
tiffs, by  name,  for  the  purpose  of  enjoining 
a  common  defendant  from  prosecuting  ac- 
tions involving  their  title  to  real  estate,  and 
a  portion  of  them  gave  to  the  defendant  an 
Instrument  In  writing,  that  the  suit  had 
been  instituted  without  their  knowledge  or 
consent,  that  they  repudiated  the  action  of 
the  attorneys  who  instituted  it,  and  did  not 
desire  it  further  prosecuted,  but  upon 
further  inquiry  became  satisfied  with  the 
action  of  the  attorneys,  ratified  It,  and  em- 
ployed them  to  proceed  with  the  case  in 
their  names,  in  connection  with  the  names 
of  those  who  did  not  disafDrm,  appeared 
upon  the  trial  as  plaintiffs,  and  participated 
therein  as  litigants  and  witnesses,  explain- 
ing that  the  writing  was  given  under  a  mis- 
apprehension on  their  part,  and  a  decree  or 
judgment  was  rendered  upon  the  merits  of 
the  mse;  such  Judgment  will  not  be  held 
void  nor  erroneous  as  to  those  never  having 
been  dismissed  nor  stricken  from  the  record 
as  plaintiffs  by  the  trial  court.  But  when 
such  disclaimer  is  made  and  filed  in  the 
case,  and  no  further  action  Is  talcen  by  the 
party  as  a  plaintiff,  such  statement  and  dis- 
claimer, being  his  last  expression  concern- 
ing the  action  or  its  prosecution,  it  will  be 
treated  as  a  final  repudiation  of  the  suit  by 
such  party,  and  a  decree  of  the  district  court 
affecting  his  rights  or  those  of  the  defend- 
ant as  to  him  wilt  be  set  aside.  Little  v. 
Oitea,  27  Neb.  179  (42  N.  W.  1044), 

148.  (1889.)  Where  a  party  who  was  not 
before  the  court  below  has  an  interest  in  the 
subject-matter  of  the  suit,  he  must  be  made 
a  party  before  the  court  will  determine  his 


rights  In  the  premises.   Eoenig  v.  Chicago, 

B.  d  Q.  R.  Co.,  27  Neb.  699  (43  N.  W.  423). 

C.  Conformity  to  Prooesa,  Pleadings,  Proo^ 

and  Verdict  or  Findings. 
Judgment  notwithstanding  verdict,  m 
ante,  |S  123-131. 

Judgment  on  the  pleading,  see  ante,  II IIS, 
114. 

Process. 

149.  (1871.)  No  other  judgment  can  b« 
rendered  than  that  notice  of  which  is  en- 
dorsed on  the  summons.  Wataon  v.  McCmi- 
ney,  I  Neb.  131. 

160.  (1879.)  Where  an  Indorsement  for 
the  amount  for  which  Judgment  will  be 
taken  Is  made  on  the  summons  a  defendant 
has  the  right  to  rely  upon  It  as  fixing  a 
limit  beyond  which  the  court  cannot  go  In 
rendering  Judgment,  In  case  he  choose  to 
make  no  appearance  in  the  action;  and  It 
is  error  to  exceed  It  Co-operative  Stove 
Co.  V.  Qrimea,  9  Neb.  123  (2  N.  W.  345). 

151.  (1882.)  When  the  amount  for  which 
Judgment  will  be  taken  is  indorsed  on  the 
summons,  and  the  defendant  fails  to  ap- 
pear. It  is  error  to  render  one  for  a  larger 
amount,  although  the  excess  be  made  up  of 
the  costs  of  protesting  the  note  on  which 
the  action  was  brought.  McKay  v.  Hinman, 
13  Neb.  33  (13  N.  W.  15). 

Pleadings  and  proofs. 

152.  (1881.)  Where,  after  a  demurrer  to 
the  petition  was  overruled,  and  answer  filed, 
and  issue  joined,  a  trial  was  had  and  the 
case  taken  under  advisement,  but  before 
Judgment  was  entered,  all  the  pleadings 
were  lent,  it  is  error  to  enter  Judgment 
without  either  the  pleadings  or  substituted 
copies  thereof.  Qrimaon  v.  Ruaaell,  11  Neb. 
469  (9  N.  W.  647). 

153.  (1886.)   The    findings    and  Judg- 
ments must  be  wcttndum  allegata  as  well  as . 
aecunAum  probata.     Boliible  v.  Zaepffel,  17 
Neb.  536  (23  N.  W.  514). 

154.  (1895.)  Where  a  defendant  files  no 
pleading  except  a  demurrer  to  the  petition 
on  the  ground  that  it  does  not  state  a  cause 
of  action,  other  defendants*  answering  and 
presenting  issues,  a  decree  reciting  that  the 
case  was  heard  on  the  pleadings  and  evi- 
dence, then  finding  the  facts  as  alleged  in 
the  petition  and  granting  to  plaintiff  the  re- 
lief prayed,  will  tie  treated  as  an  order 
overruling  the  demurrer  and  entering  Judg- 
ment thereon.  Moore  v.  Kime,  48  Neb.  517 
(61  N.  W.  736). 
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153.  (1897.)  The  findings  of  facts  and 
the  Judgment  must  conform  to,  and  be  sup- 
ported by,  the  allegations  of  the  pleadings 
OB  which  they  were  baaed,  demon*  v. 
Beebm,  62  Neb.  287  (72  N.  W.  270);  <1900) 
State,  eg  rel.  Emerson,  v.  Dickinson,  69 
Neb.  753  (  82  N.  W.  16). 

156.  (1898.)  A  Judgment  based  on  an 
Immaterial  tect  or  an  erroneons  construc- 
tion of  a  pleading  will  be  reversed,  unless 
the  correctness  of  such  judgment  is  other- 
wise aUBrmatively  shown.  McConniff  v.  Van 
Dttim,  57  Neb.  49  (77  N.  W.  348). 

167.  (1903.)  A  Judgment  must  be  In  ac* 
cordance  with  the  pleadings  and  record  as  a 
whole;  and  If  the  plaintiff's  pleadings,  taken 
together,  show  that  he  is  not  entitled  to  re- 
coTer,  a  Judgment  In  bis  favor  la  erroneons, 
though  it  would  be  sustained  by  the  petition 
ud  answer.  Bolt  v.  AnOertm,  67  Neb.  108 
(»  N.  v.  205). 

158.  (1903.)  When  the  parUes  to  an  ac- 
tion have  stpnlated  that  a  Judgment  may  be 
rendered  "as  is  prayed  tor  ia  the  petition," 
and  pnnnant  to  sadb.  stipulation  a  Jndff- 
meat  has  been  rendered,  It  will  l>e  pre- 
tumed,  in  a  collateral  action,  and  in  the  ab- 
sence of  recitals  to  the  contrary,  or  manifest 
repugnancy,  that  the  court  In  the  rendition 
of  the  Judgment  considered  all  the  matters 
ooDcemlng  which  an  adjudication  was 
prayed.  Horton  v.  Bimon,  6  t^kof.  172  (97 
N.  W,  604). 

Tisoea  raised  by  pleadings. 

169.  (1893.)  A  Judgment  of  a  court  upon 
a  subject  within  its  general  Jurisdiction,  but 
which  is  not  brought  before  it  by  any  state* 
meat  or  daim  of  the  parties,  and  Is  foreign 
to  the  IsBUes  submitted  for  its  f.  -  -mlna- 
tion,  la  a  nullity.  Lincoln  Vat.  ..  .  ik  v. 
Tirffin.  36  Neb.  735  (55  N.  W.  218i  38  Am. 
St  Rep.  747). 

160.  (1894.)  Facts  which  appear  in  the 
erldence  of  a  case,  on  a  point  not  put  in 
Issue  by  the  pleadings,  cannot  be  made  the 
basis  for  a  Judgment  for  one  of  the  parties 

unless  the  pleadings  are  made  to  conform 
to  tbe  facts  on  proper  motion,  and  leave  ob- 
tained of  the  court  to  make  such  amend- 
ment McOavock  V.  City  of  Omaha,  40  Neb. 
64  (68  N.  W.  543). 

161.  (189.4.)  Elvery  material  averment 
in  a  petition,  for  the  purposes  of  the  action, 
standi  admitted  by  operation  of  law  when 
no  answer  is  filed,  and  when  the  petition 
states  a  cause  of  action  it  is  error  to  ren- 


der Judgment  In  favor  of  a  non-answering 
and  defaulting  defendant    Boiucaren  v. 

Broum,  40  Neb.  722  (59  N.  W.  385). 

162.  (1896.)  A  Judgment  foreign  to  tbe 
iseues  joined  and  for  which  there  was  no 
prayer  should  be  reversed  upon  i^ipeal.  Car- 
ter V.  mbton,  47  Neb.  665  (66  N.  W.  631). 

163.  (1897.)  Within  the  meaning  of  sec- 
tion 314  of  the  code  of  civU  procedure,  a 
judgment  Is  contrary  to  law  when  the  find- 
ing on  which  it  is  based  is  not  responsive 
to  the  Issues  made  try  the  pleadings.  Wit- 
aon  V.  Citt  Tfat.  Bank,  61  Neb.  87  (70  N.  W. 
501). 

164.  (1898.)  A  judgment  lacks  evidence 
to  support  it  where  it  rests  solely  on  testi- 
mony irrelevant  under  the  issues  nude  by 
the  pleadings.  Vnion  8tock-Tard§  Co.  v. 
Oooawin,  67  Neb.  138  (77  N.  W.  857). 

166.  (1901.)  The  judgment  or  final  or- 
der of  a  court  or  of  a  judge  sitting  at  cham- 
bers must  be  fonnded  upon  and  within  the 
issues  made  by  tbe  pleadings.  Btate,  ex  rel. 
OonnoHy,  p.  Haverly,  62  Neb.  767  (87  N.  W. 
969). 

— ■      Prayer  for  relief. 

166.  (1896.)  A  Judgment  foreign  to  the 
issues  Joined  and  for  which  there  was  no 
prayer  should  be  reversed  upon  appeal. 
Carter  v.  (Hleon,  47  Neb.  666  (66  N.W.681). 

167.  (1904.)  Where  a  verdict  ezcedds 
the  amount  claimed  in  his  pleadings,  by  tbe 
party  gaining  It,  it  is  error  to  enter  Judg- 
ment for  the  full  amount  found.  Davis  v. 
Han,  70  Neb.  678  (97  N.  W.  1023). 

Verdict  and  findings. 

168.  (1879.)  A  Judgment  must  conform 
to  the  finding.   Finding  against  A  and  B 

will  not  sustain  a  Judgment  against  A  and 

C.    Smith  V.  Bilvis,  8  Neb.  164. 

169.  (1887.)  Special  findings  of  a  Jury 
must  be  consistent  with  each  other  upon 
material  questions,  and  inconsistent  with 
the  general  verdict,  before  a  trial  court  will  / 
be  justified  in  rendering  Judgment  upon 
them,  rather  than  upon  the  general  verdict. 
Williams  v.  Bikenberry,  22  Neb.  210  (34  N. 

W.  373). 

170.  (1894.)  Where  the  facts  admitted 
by  the  pleadings  and  established  by  the  spe- 
cial findings  of  the  trial  court  are  at  vari- 
ance with  Its  final  judgment,  such  judgment 
in  an  error  proceeding  must  be  reversed. 
LeuHs  V.  Bcotia  Bldg.  ^  Loan  Ass'n,  42  Neb. 
439  (  60  N.  W.  881). 
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171.  (1894.)  Where  the  verdict  la  general 
and  Is  unassailed  by  a  motion  for  «  new 
trial,  Judgmrait  must,  except  In  certain  cases, 
be  entered  In  conformity  with  the  verdict. 
Manning  v.  City  of  Orleans,  42  Neb.  712  (60 
N.  W.  953). 

172.  (1897.)  Where  Issues  In  an  equity 
case  have  been  submitted  to  a  jury,  the  Judg- 
ment need  not  strictly  conform  to  the  ver- 
dict, but  the  court  may,  on  determining 
other  Issuee,  enter  such  judgment  as  the 
whole  case  demands.  Omaha  Fire  Int.  Oo. 
V.  Thompton,  60  Neb.  680  (70  N.  W.  30). 

173.  (1897.)  A  judgment  must  conform 
to  the  verdict,  not  only  as  to  the  amount, 
but  as  to  the  parties  against  whom  the  find- 
ing Is  made.  Morsch  v.  Besack,  52  Neb.  502 
(72  N.  W.  953). 

174.  (1900.)  A  Judgment  will  not  be  en- 
tered on  qwcial  findings,  in  opposition  to  a 
general  verdict,  except  In  case  of  incouslst- 
ency.  *  BchXageclc  v.  WidhaJm,  59  Neb.  641 
(81  N.  W.  448). 

Vn.    ZRTBY,  BECOBS  AND  DOCKET- 
ING. 

Entering  Judgment  on  Sunday,  see  Btoh 
Oay,  i  10. 

Lien  of  judgment  as  depending  on  record, 

see  post,  S  8  720-733. 

Authority  to  enter. 

176.  (1892.)  The  action  of  the  district 
court  In  entering  Judgment  on  a  verdict  de 
facto  on  a  trial,  In  the  face,  under  the  eyes, 

and  the  recorded  minutes  of  the  court,  held, 
to  be  wholly  within  Its  duty  and  Judicial  dis- 
cretion. Independent  of  the  post  factum 
aflSdavits  of  Juroro  who  concurred  In  the 
verdict  Becker  v.  SUnonde,  33  Neb.  680 
(50  N.  W.  1129). 

Effect  of  entry  and  record. 

176.  (1879.)  It  iB  within  the  province  of 
the  district  court  to  pronounce  such  Judg* 
ment  In  an  acton  before  it  as  it  sees  fit,  and 

the  approved  journal  entry  thereof  Is  Indis- 
putable evidence  of  what  that  judgment  was. 
Findley  v.  Bowers,  9  Neb.  72  (2  N.  W.  349). 

177.  (1886.)  The  rendition  of  a  Judg- 
ment Is  a  Judicial  act;  its  entry  upon  the 
record  is  merely  ministerial.  A  Judgment 
Is  not  what  is  entered,  but  what  ts  ordered 
and  considered.  Horn  v.  Miller,  20  Neb.  98 
(29  N.  W.  260). 

Time  for  entry. 

178.  (1896.)  The  record  showing  the 
court,  by  agreement  of  the  parties,  took  a 
cause  under  advisement  to  decide  during 


vacation  and  to  be  dated  back  to  the  term 
when  tlie  trial  was  had,  held  the  decree 
rendered  was  during  the  term,  and  not  bi 
vacaUon.  Minick  v.  Minick,  49  Neb.  89  (68 
N.  W.  374). 

179.  (1906.)  Delay  In  entering  on  the 
records  of  the  district  court  a  Judgment  pro- 
nounced in  open  court  will  not  Invalidate 
the  Judgment  In  the  absence  of  a  fraud  per- 
petrated by  such  delay.  Oallaway  v.  Aocft- 
ester  Loan  <£  Banking  Oo.,  74  Neb.  695  (104 
N.  W.  922). 

Entry  nunc  pro  tune. 

180.  (1888.)  The  omiaelon  of  docket  en- 
tries of  established  facts  from  papers  prop- 
erly before  the  court  may  be  corrected  by 
nunc  pro  tunc  orders  of  the  court  State  v. 
Moron,  24  Neb.  103  (38  N.  W.  29). 

181.  ( 1896. )  The  authority  of  courts, 
both  of  law  and  OQulty,  to  enter  a  Judgment 
or  decree  nunc  pro  tunc  does  not  depend 
upon  statute.  It  is  an  inherent  power 
lodged  In  the  courts.  Tan  Etten  v.  Test,  49 
Neb.  725  (68  N.  W.  1023);  (1901)  Fish  ». 
Osgood,  Z  Unof.  100  (96  N.  W.  237). 

182.  (1896.)  If  a  Judgment  in  fact  was 
rendered,  if  an  order  in  fact  was  made,  and 
such  Judgment  or  order  not  recorded,  then 
the  court,  at  any  time  afterwards,  in  a  proper 
proceeding  and  upon  a  proper  showing,  Is  in- 
vested with  the  power  to  render  nunc  pro 
tunc  such  Judgment  or  make  such  order. 
Van  Btten  v.  Test,  49  Neb.  726  (68  N.  W. 
1023);  (1897)  Hamer  v.  McKinley-Lanning 
Loan  cG  Trust  Co.,  51  Neb.  496  (71  N.  W. 
51);  (1897)  Hyde  v.  Michelson,  52  Neb.  680 
(72  N.  W.  1035;  66  Am.  St.  Rep.  533); 
(1898)  0und  <6  Co.  v.  Borrigan,  53  Neb.  794 
(74  N.  W.  267):  (1901)  aforr<II  v.  McNeill, 
1  Unof.  661  (91  N.  W.  601). 

183.  (1897.)  A  party  to  an  action  can- 
not prevent  the  court  from  entering  nunc 
pro  tune  the  Judgment  pronounced  by  It 
by  showing  that  some  third  person,  not  a 
party  to  said  suit,  has  acquired  an  Interest 
in  the  property  Involved  In  the  litigation 
since  the  rendition  of  the  judgment  which 
it  is  sought  to  have  spread  upon  the  rec- 
ords. Hyde  V.  Michelson,  62  Neb.  680  (72 
N.  W.  1036;  66  Am.  St  Rep.  633). 

184.  (1897.)  The  provisions  of  section 
609  of  the  code  of  civil  procedure  are  not 
applicable  to  a  motion  for  an  entpy  nHnc 
pro  tunc  of  a  judgment  or  order.  Byde  v. 
Michelson,  62  Neb.  680  (72  N.  W.  1036;  66 
Am.  St  Rep.  638). 


Digitized  by 


JUDOMFNT. 


1188 


185.  (1902.)  In  deciding  a  motion  for  a 
Hfic  pro  tunc  order,  the  district  conrt  may 
act  upon  any  Batisfactory  competent  erl- 
dence  In  support  thereof,  although  minutes 
«t  the  proceedings,  m  otheit  writing  appear^ 
li(  in  or  upon  the  records  of  the  court  are 
regarded  as  a  better  idaas  of  erf  dence.  B(ur- 
Tit  V.  Jenningt,  64  Neb.  80  (89  N.  W.  62S; 
97  Am,  St  Rep.  636). 

186.  (1906.)  The  dlstrlet  court  natr  ni- 
ter a  Judgment  ituiio  pro  tunc  on  motion 
sBd  notice,  and  the  tact  that  the  apidlcation 
therefor  is  not  made  for  a  considerable 
time  after  the  judgment  was  rendered  does 
not  deprive  the  court  of  jurisdiction. 
Fhefpa  V.  Wolff,  74  Neb.  44  (108  N.  W.  1062). 

187.  (1906.)  An  entry  made  by  thetilerlE 
e(  the  district  court,  which  has  be«i  held 
\/f  the  supreme  court  insufficient  to  constl- 
tate  a  final  judgment.  Is  not  sufficient  to 
esutitnte  a  bar  to  an  appUcatlon  for  the 
eatiy  of  a  Judgment  nune  pro  tvnc  Phelp* 
ft  WoJfT.  74  Neb.  44  (103  N.  W.  1062). 

188.  (1905.)  A  judgment  entered  nunc 
pro  tunc  must  conform  to  and  t>e  no  broader 
ia  Its  terms  than  the  Judgment  actually  ren< 
dmd;  and  where  the  decree  so  entered  con- 
tains findings  not  anpported  by  ttie  eridence 
latrodnoed  on  the  hearing  of  the  appUcatlon 
for  Its  entry,  it  will  be  rerersed  as  to  such 
Ibdiiiffi  Pftelpf  V.  Wolff,  74  Neb.  44  (103 
N.  W.  1068). 

189.  (1907.)  B^re  the  entry  of  an  or- 
der or  judgment  fiHMC  pro  tuw  may  be  made 
it  most  appear  that  there  was  a  tellure  to 
record  an  order  or  Judgment  which  the  trial 
court  Intended  as  the  disposition  of  the  ques- 
tion emsldered.  Central  Wett  Inv«9tment 
<Jo.  V.  Batker  Oo^  79  Neb.  47  (112  N.  W. 
391). 

190.  (1907.)  An  order  nunc  pro  tune 
will  be  made  only  In  the  furtherance  of  jus- 
tke  and  will  not  be  allowed  for  the  entry 
of  an  OTder  announced  when  the  evidence 
ihon  ttuU  the  orden  was  vacated  by  the 
court  at  the  same  term  It  waa  rendwed. 
Central  Wett  Investment  Co.  v.  Batker  CHKt 
79  Neb.  47  (112  N.  W.  291). 

Judgment  roll. 

191.  (1872.)  A  clerk  of  a  district  court 
Bhonld  not  Insert  In  his  transcript  of  pro- 
ceedings therein  a  note  of  his  own  explana- 
tory thereof.  If  he  does,  such  note  will  be 
dlnegarded.  ITvckotIt  v.  Inoht,  8  Neb.  60. 

193.  (1877.)  In  recording  the  Judgment 
the  «lerk  should  follow,  substantially,  the 


formlil  language  of  the  court  In  pronounc- 
ing  It.   Preuit  v.  People,  S  Neb.  377. 

 Bffect  of  redtala. 

193.  (1872.)  A  recital  In  a  Journal  entry 
In  partition,  that  "this  cause  came  on  to  be 
heard  on  the  pleadings"  does  not  ralee  a 
presumption  that  no  proctf  was  taken.  If  such 
proof  was  necessary.  MilU  v.  MittOTf  t  Neb. 
299. 

194.  (1897.)  An  affidavit  of  defendant 
"that  he  did  not  consent  in  person  or  by  at- 
torney to  having  any  judgment  rendered 
against  him  in  the  cause,  by  stipulation  or 
otherwise,  durtaig  the  December  term  of 
court,  1892,  or  at  any  other  time,  and  had 
no  knowledge  of  such  a  stipulation  during 
said  term  of  court,"  held  insufficient  to  Im- 
peach a  journal  entry  stating  that  "the 
cause  was  submitted  to  the  court,  upon  the 
stipulation  there  and  then  made  by  the  par- 
ties In  open  conrt,  on  oonslderatton  whereof 
the  conrt  found  tb»  Issues  joined  In  Cavor 
of  the  plaintiff."  Bogwe  v.  Ogle,  51  Neb.  223 
(70  N.  W.  940). 

——Alteration. 

196.  (1901.)  Etvery  change  made  by  the 
clerk  In  a  Journal  entry,  previously  approved 
by  the  court,  is  void  unless  made  In  pursu- 
ance of  section  604  of  the  code  of  civil  pro- 
cedure. FiMh  V.  Otgood,  2  Unof.  100  (96  N. 
W.  237). 

fltignatore  of  Judge. 

196.  (1872.)  If  an  entry  In  the  Journal 
recite  a  trial  and  a  finding  by  the  Judge, 
land  mn  in  the  usual  form  of  a  Judgment, 
It  wUl  not;  simply  because  signed  byajndce 
other  than  the  one  holding  the  term,  be 
treated  as  a  finding  and  decision  merely; 
and  a  judgment  in  form  at  a  subsequent 
term  cannot  be  entered  thereon.  If  It  Is  a 
decision,  it  is  a  Judgment  yuckoUt  v.  Zr> 
win,  2  Neb.  60. 

197.  (1903.)  The  signature  of  the  pre- 
siding judge,  to  a  decree  or  the  record.  Is 
not  essential  to  the  ralldlty  of  the  decree. 
Qiaientine  v.  C«minifw«.  4  Unof.  690  (96  N. 
W.  178). 

Index  to  record. 

198.  (1878.)  In  addition  to  the  general 
Index  provided  for  by  statute,  in  which  the 
names  of  the  parties  to  an  action,  both  di- 
rect and  inverse,  shall  be  entered,  the  Judc> 
ment  record  must  also  contain  the  names  of 
the  Judgment  debtor  and  the  Judgment  cred- 
itor, arranged  alphabetically.  Metn  v.  Btate 
Banh  of  BrmenviUot  7  Neb.  166. 
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ValTOT  of  record. 

199.  <1891.)  To  coDBtttute  waiver  of  the 
record  as  required  by  section  444  of  the  code, 
plaintiff  and  defendant  must  agree  thereto 
at  the  term  when  final-  judgment  Is  ren- 
dered. Colonial  d  V.  B.  Mortgage  Co.  v. 
Foutch,  31  Neb.  282  (47  N.  W.  929;  10  L.  R. 
A.  803). 

Filing  transcript  in  other  court. 

200.  (1872.)  Judgment  bring  entered  In 
the  probate  court  against  W.  G.  B.  and  J. 
L.  B.  and  a  transcript  thereof  in  due  foim 
having  been  filed  In  the  district  court,  the 
clerk  docketed  the  same  on  the  execution 
docket  "W.  G.  «  J.  L.  B."  Held,  Sufllcient 
Smith  V.  HawlO)/,  2  Neb.  280. 

201.  (1896.)  The  filing  of  the  transcript 
of  a  Judgment  of  a  Justice  of  the  peace  or 
county  court  with,  and  the  docketing  of  It 
by,  the  clerk  of  the  district  court  do  not 
make  it  a  judgment  of  the  district  court. 
ifooTM  V.  Pepcke,  44  Neb.  405  (62  N.  W. 
1072). 

Correction. 

202.  (1906.)  Error  cannot  be  predicated 
on  an  order  correcting  a  record  making  It 
show  expressly  what  it  already  shows  by 
necessary  implication.  SoAoIIenbeiv  v 
Kroeger,  77  Neb.  788  (110  N.  W.  664). 

Vm.    AUEITOKENT,  COBBECTION 
AND  BEVXW  IN  SAME  COUBT. 

Modification  of  decree  awarding  custody  of 
child,  see  Divorce,  H  213-215. 
Authority  of  court. 

203.  (1879.)  The  court  may,  during  the 
same  term,  i>erfect  an  informal  and  Incon- 
eluslve  judgment,  such  power  being  discre- 
tionary with  the  court  Wise  v.  Frey,  9 
Neb.  217  (2  N.  W.  876). 

204.  (1888.)  Courts  of  general  Jurisdic- 
tion Iiave  the  authority  to  change,  correct, 
revise,  and  vacate  their  own  Judgments  at 
any  time  during  the  term  at  which  they 
were  rendered,  and  before  rights  have  be- 
come vested  thereunder.  Harria  v.  State,  24 
Neb.  803  (40  N.  W.  317). 

206.  (1900.)  The  right  to  correct  an  er- 
roneous judgment  arising  from  the  service 
of  defectlTe  process  rests,  In  the  first  in- 
stance, with  the  court  out  of  which  the  pro- 
cess issued.  Ley  v.  Filper,  59  Neb.  S61  (81 
N.  W.  507). 

I  —  After  the  term. 

206.  (1882.)  Where  a  decree  ordering 
defendant  to  convey  property  to  plaintiff  by 


way  of  alimony,  has  not  been  discliarged  by 

compliance,  the  court  has  power,  at  a  sub- 
sequent term,  to  alter  such  decree  so  as  to 
allow  plaintiff  a  sum  of  money  in  lieu  of 
the  property.  Ellis  v.  Ellit,  13  Neb.  91  (13 
N.  W.  29). 

207.  (1890.)  A  district  court  has  power 
to  correct  at  a  sutnequent  term  of  court  any 
errora  or  defects  in  the  record  of  Its  Judg- 
ments which  occurred  throui^  the  mistake 
M-  neglect  of  its  clerk,  so  as  to  make,  the 
judgment  entry  correspond  with  the  Judg- 
ment actually  rendered.  Broumlee  v.  David- 
son, 28  Neb.  785  (45  N.  W.  61). 

208.  (1892.)  A  district  court  has  the 
power  to  correct  a  mistake  In  the  reoord 
entry  of  a  decree  at  a  term  subsequent  to 
that  at  which  It  was  rendered  so  aa  to  make 
the  same  correspond  to  the  decree  actually 
pronounced  by  the  court,  and  to  conform  to 
the  pleadhigs  in  the  case.  Hoaglond  v.  Way, 
36  Neb.  387  (53  N.  W.  207). 

209.  (1898.)  Section  602  of  the  code  of 
civil  procedure  providing;  for  correcting  mis- 
takes in  a  Judgment  has  reference  only  to 
judgments  and  orders  possessing  some  de- 
gree of  legal  vitality,  and  not  to  such  as 
are  absolutely  Told.  Kmtfmann  v.  Drexel, 
56  Neb.  229  (76  N.  W.  669). 

210.  (1899.)  The  Jurisdiction  of  a  dis- 
trict court  to  modl^  Its  judgments  after 
the  term  is  limited  to  the  grounds  enttme^ 
ated  in  section  602  of  the  code  of  civil  pro- 
cedure. Dillon  V.  Chicago,  K.  d  V.  R,  00., 
68  Neb.  472  (78  N.  W.  927). 

211.  (1902.)  In  a  suit  for  the  foreclos- 
ure of  a  mechanic's  lien,  trial  was  had  to 
the  court,  but  before  making  findings  offset 
or  pronouncing  Judgment,  the  district  court 
adjourned  to  a  certain  date  several  days 
later,  and  the  Judge  returned  to  his  home  In 
another  county.  Court  did  not  reconvene  on 
the  day  named,  but  on  that  date  the  clerk 
received  by  express  from  the  Judge  mem- 
oranda of  his  findings  and  decree  in  the 
case,  which  he  entered  of  record.  At  the 
next  succeeding  term  an  application  on  the 
part  of  defendants  in  the  case  to  correct 
the  record  to  show  that  no  decree  was  in 
foot  entered  was  overruled.  SelA,  EIrror. 
Conover  v.  Wright,  8  Unof.  211  (91  N.  W. 
645). 

212.  (1906.)  The  district  court  cannot, 
after  the  adjoummoit  of  the  term  at  which 
a  Judgment  is  entered,  amend  the  same  by 
changing  the  award  of  costs  to  <me  of  the 
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pRrtles,  except  for  some  reason  mentioned 
in  Bectlon  602  of  the  code  as  grounds  (or  va* 
atlng  or  modifying  a  judgment.  Meade 
?liimbiR]7,  Beating  d  lAgMing  Co.  v.  Irwin, 
77  Neb.  385  (109  N.  W.  391). 

Anmaterial  amendmoits. 

213.  (1901.)  One  cannot  complain  o(  an 
uaeodment  made  to  a  judgment  or  decree 
which  does  not  change  its  legal  effect  or  in 
Uf  way  affect  the  rights  of  the  party  com- 
plaining. The  award  of  execution  Is  no  part 
of  a  Judgment.  When  judgment  is  pro- 
nounced in  favor  of  a  party  the  law  awards 
execution  without  any  special  direction  to 
that  effect  in  the  judgment  Knottg  v. 
Crtutlg,  1  Unof.  730  (95  N.  W.  848). 

Votlce. 

214.  (1882.)  Notice  of  an  application 
by  plaintiff  at  a  subsequent  term,  to  modify 
a  decree  against  defendant,  served  on  the 
ittorney  Who  had  represented  defendant  In 
the  original  action,  Is  not  sufficient  Ellis  v. 
Em$,  13  Neb.  91  (13  N.  "W.  29). 

215.  (1882.)  Failure  to  serve  -defendant 
with  notice  of  an  application  to  modify  a 
decree,  Is  waived  when  he  applies  for  and 
obtiUna  an  extension  of  time  In  which  to 
prqiare  and  serve  a  bill  of  exceptions.  Ellit 
v.EnU,  13  Neb.  91  (13  N.  W.  29). 

216.  (1890.)  Notice  must  be  served  on 
the  opposite  par^  of  an  application  to  cor- 
rect errors  In  a  Judgment.  It  will  be  pre- 
sumed that  notice  was  given,  in  the  absence 
of  a  ahowing  to  the  contrary.  Brownlee  v. 
David$on,  28  Neb.  785  (45  N.  W.  51). 

Hearing  and  determination. 

217.  (1901.)  In  proceedings  to  amend 
the  journal  entry,  the  notes  of  the  judge 
npon  the  trial  doi^et  may  be  received  In 
evidence  with  other  competent  proof;  but 
rach  notes  are  not  conclusive  evidence  either 
of  the  fact  that  judgment  was  actually  pro- 
nounced  In  the  cause  or  of  the  scope  and 
purpose  of  the  judgment.  Morrilj  v.  Mo- 
Xeill,  1  Unof.  651  (91  N.  W.'SOI). 

Consent  of  parties. 

US,  (1889.)  K  was  the  owner  of  real 
cMatfl  upon  which,  and  other  lands.  V.  held 
a  mortgi^e,  and  upon  which  B.  held  a  tax 

deed.  E.  died  IntesUte,  leaving  R.  K.  his 
ule  heir  at  law.  C.  administered  on  the  es- 
tate ot  K.  V.  brought  suit  to  foreclose  his 
mortgage,  making  C.  and  B.  defendants,  but 
iiot  a.  K.  The  trial  court  rendered  a  decree 
In  favor  ot  Y.,  torecloeing  hie  mortgage,  and 


finding  due  him  thereon,  $1,908.04.  and  find- 
ing and  decreeing  that  the  tax  deed  of  B. 
conferred  upon  him  a  valid  title  to  the  land 
conveyed  by  It.  It  was  afterwards  discov- 
ered that  by  mistake  of  the  court  the  decree 
In  favor  of  V.  was  too  great  In  amount,  thai 
the  amount  due  him  on  said  mortgage  was 
only  $1,681.87.  Thereupon  the  respective  at- 
torneys of  V.  and  C.  made  and  filed  in  said 
court  a  stipulation  for  the  modification  and 
correction  of  said  decree  as  to  the  amount 
thereof  only,  and  upon  their  request  B.  also 
signed  said  stipulation.  R.  K.  afterwards, 
in  consideration  of  the  release  and  satisfac- 
tion of  said  mortgage,  made  a  quitclaim  deed 
to  V.  of  all  the  lands  covered  by  said  mort- 
gage. Held,  That  the  consent  to  tile  modi- 
fication did  not  estop  V.  or  his  grantee  to 
deny  B.'s  title.  Yule  v.  Webster,  26  Neb. 
560  (41  N.  W.  391);  Yule  v.  Black.  2S  Neb. 
572  (41  N.  W.  394). 

IX.  OPBNIHO  OB  TACATINO. 
Order  setting  aside  judgment  as  final  or> 

der,  see  Appeal  and  Error,  §{  106-108. 

Finality  of  determination  of  order  open- 
ing or  vacating  Judgment,  see  Appeal  and 
Error,  « 106-108. 

Mode  of  review  or  order  in  proceeding  to 
vacate,  see  Appeal  and  Error,  ||  40-42. 

Independent  suit  In  equity  to  vacate  judg- 
ment, see  post,  H  334-435. 

Modifying  or  vacating  allowance  of  claim 
against  estates,  see  Executors  and  Adminis- 
trators, SU43-146. 

Modifying  or  vacating  decree  of  adoption 
of  child,  see  Adoption,  H  6-9. 

Modification  and  vacating  in  divorce,  see 
Divorce,  « 104-118. 

Setting  aside  or  modifying  award  in  ar- 
bitration, 6ee  Arbitration  and  Avmrd,  ||  26- 
28. 

Opening  default  see  ante,  t|  67-112. 
Setting  aside  judgment  by  confession,  see 
ante,  i  31. 

Dismissal  of  application  as  ban  to  subse- 
quent application,  see  post,  St  564,  665. 
Setting  aside  judgment  of  Justice  of  the 

peace  and  county  court,  see  Justices  of  the 
Peace  and  County  Court,  H  225-248. 

Nature  and  scope  of  remedy. 

219.  (1872.)  When  a  Judgment  is  once 
entered  of  record.  It  must  stand  as  the  judg- 
ment of  the  court  until  vacated,  modified,  or 
disiKtsed  of  by  the  process  prescribed  by 


1803 


Digitized  by 


Google 


1880 


JUDGMENT. 


f  835 


law.  Sintering  another  Judgment  Is  not  one 
of  them.   NuckoUa  v.  Irwin,  2  Neb.  60. 

220.  (1876.)  The  power  given  to  courts 
of  record,  by  section  602  of  the  civil  code,  to 
vacate  or  modify  their  own  Judgments  or 
orders  after  the  term  at  which  they  are 
made,  does  not  confer  original  Jurisdiction. 
ller  V.  Damell,  6  Neb.  198. 

Statutory  provisions. 

221.  (1904.)  Sections  1  and  2,  chapter 
49,  laws  of  1885,  held  to  apply  to  the  com- 
mencement of  proceedings  in  the  supreme 
court,  and  not  to  repeal  section  602  of  the 
code  in  Its  application  to  proceedings  cun- 
menced  In  the  district  court  to  vacate  a  de- 
cree of  divorce.  Bchafer  v.  Bchafer,  71  Neb. 
708  (99  N.  W.  482). 

Authority  of  court. 

222.  (1873.)  The  power  to  vacate  Is  dis- 
cretionary, but  when  this  discretion  of  the 
court  Is  spoken  of,  a  sound  legal  discretion 
Is  meant  McCann  v.  McLennan,  8  Neb.  25. 

223.  (1879.)  When  a  judgment  la  finally 
entered  the  rights  of  the  parties  to  It  are 
fixed,  and  the  power  of  the  court  over  It  in 
that  action  is  ended,  except  for  the  purposes 
provided  for  in  other  sections  of  the  code. 
Hicklin  V.  Nebraska  City  Nat.  Bank,  8  Neb. 
4«3. 

224.  (1885.)  The  district  court  has  the 
power  to  vacate  or  modify  its  Judgments  at 
the  term  at  which  they  are  rendered.  Voh 
land  V.  Wiicox,  17  Neb.  46  (22  N.  W.  71) ; 
(1898)  BrwUev  v.  Slater,  6S  Neh.  884  (76  N. 
W.  826). 

225.  (1885.)  A  county  court,  for  suffi- 
cient cause,  may  vacate  or  modify  its  own 
judgments  In  term  cases,  during  the  term  at 
which  they  were  renderied.  Tolland  v.  WiU 
GOx,n  Neb. 46  (2i  N.  W.  71);  (1893)  State, 
ex  rel.  Avttrain  d  Co.,  v.  Duncan,  37  Neb. 
631  (56  N.  W.  214). 

226.  (189S.)  A  connty  court  acting  within 
Its  special  Jurisdiction  may  vacate  Its  Judg- 
ments or  final  orders  for  Irregularity  In  ob- 
taining the  same  upon  proceedings  had  In 
pursuance  of  sections  602  to  610,  inclusive, 
of  the  code.  State,  ex  rel,  Aiutrain  d  Co., 
V.  Duncan,  37  Neb.  631  (56  N.  W.  214). 

227.  (1894.)  Rulings  of  trial  courts  in 
vacating  Judgments  at  th^  same  term  at 
which  they  were  rendered  are  discretionary, 
and  will  not  be  reversed  where  there  has  been 
no  abuse  of  discretion.  Bigler  v.  Baker,  40 
Neb.  325  (58  N.  W.  1026;  24  U  R.  A  255). 


228.  (1898.)  A  Judge  at  chambers  pos- 
sesses no  jurisdiction  to  vacate  or  modlfr 
orders  or  Judgments  of  the  district  court. 
Kime  V.  Fenner,  54  Neb.  476  (74  N.  W.  869). 

229.  (1899.)  The  power  of  a  court  of 
general  Jurisdiction  to  vacate  or  modify  Ita 
own  Judgments  during  the  term  at  which 
they  are  pronounced,  exists  entirely  inde* 
pendent  of  any  statute.  It  is  derived  from 
the  common  law,  and  the  provision  of  the 
code  of  clvtl  procedure  relating  to  new  trials 
does  not  assume  to  abridge  it.  Section  314 
of  aald  code  does  not  deal  with  the  power 
of  the  court  but  with  the  rights  of  the  pax' 
ties.  Bradley  v.  Slater,  58  Neb.  654  (  78  N. 
W.  1069). 

280.  (1899.)  A  court  Of  general  Juris- 
diction possessM  inherent  power  to  vacate 
or  modify  its  own  Judgments  at  any  time 
during  the  term  at  which  they  are  pro- 
nounced. Bradley  v.  BUtter,  68  Neb.  5S4  (78 
N.  W.  1069). 

281.  (1901.)  The  district  court  after  en- 
tering a  Judgment  not  supported  by  the  evi- 
dence In  an  action  tried  by  the  court,  may 
at  the  same  term  set  aside  such  Judgment 
and  enter  the  proper  judgment  without 
again  hearing  the  evidence.  Oolby  V.  Maw, 
1  Unof.  478  (95  N.  W.  677). 

282.  (1901.)  The  power  of  the  court  to 
modify  or  vacate  its  own  Judgments  on  or- 
ders at  the  term  at  which  they  were  ren- 
dered is  an  inherent  power  and  exists  Inde- 
pendent of  any  statute  and  can  be  reviewed 
only  for  an  abuse  of  dlscrethm.  fever  v. 
Blake,  1  Unof.  852  (96  N.  W.  74). 

233.  (1902.)  The  district  court  has  power 
to  set  aside,  change  or  modify  its  Judgments 
during  the  term  at  which  they  am  rendered. 
An  application  to  set  aside  a  decree  and 
allow  the  Introduction  of  evidence  upon  a 
technical  point,  is  addressed  to  the  discre- 
tion of  the  court,  and  error  cannot  be  predi- 
cated upon  the  ruling  thereon.  Enyart  v. 
Moran,  64  Neb.  401  (89  N.  W.  1046);  (190S) 
Coxe  Bros.  A  Co.  v.  Omaha  Cool,  CoXw 
XAme  Co.,  4  Unof.  412  (94  N.  W.  619). 

234.  (1906.)  Unless  an  abuse  of  discre- 
tion of  the  trial  court  in  setting  aside  an 
Interlocutory  order  Is  shown,  an  appelate 
court  will  not  interfere  therewith.  Godfrey 
V.  Cunningham,!!  Neb. 463  (109  N.W.  766). 

235.  (1907.)  The  power  of  the  district 
court  to  modify  or  vacate  Its  judgments  dur- 
ing the  term  at  which  the  Judgment  was 
rendered  la  discretionary.  PruSentUa  Aeal 
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gtwe  Co.  V.  irotl,  79  Neb.  805  (113  N. 
T.  248). 

 After  turn. 

136.  (1873.)  When  an  application  to  aet 
aside  a  Judgment  Is  at  common  lav,  and 
made  long  after  the  term  at  which  the 
Judgment  was  rendered,  courts  will  act  with 
great  caution  and  rarely  exercise  their  au- 
thority by  the  vacation  of  such  judgment 
MeCann  v.  McLennan,  3  Neb.  25. 

!37.  (1879.)  The  power  of  a  court  to 
set  aside  a  Judgment  at  a  term  aubsequent 
t«  tlut  at  whlcb  It  was  xendered,  without 
notice,  may  well  be  questioned.  Hanten  v, 
BtTff9uiat,  9  Neb.  269  (2  N.  W.  868). 

238.  (1884.)  A  district  court  has  no 
anthoritr  to  Tacate  or  modify  its  Judgments 
after  the  term  at  which  they  were  rendered, 
except  as  provided  by  statute  and  In  the 
exercise  ot  general  equity  powers.  Oanzer 
V.  SiMffbtttUtr,  40  Neb,  633  (59  N.  W.  98). 

239.  (1899.)  After  the  adjournment  of 
the  term  the  court  retains  Jurisdiction  for 
the  purpose  of  enforcing  the  decree,  but  not 
for  the  purpose  of  destroying  It  Ander$on 
V.  McUloud-Love  Live  Stock  OommittUm  Co., 
58  Neb.  670  (  79  N.  W.  613). 

2iO.  (1900.)  A  district  court  can  Tacate 
a  decree,  made  at  a  previous  term,  only  In 
the  maoner  pointed  out  In  the  statute. 
S^ufkr  Building  d  Loan  As»'»  v.  Fulmer, 
fil  Neb.  68  (84  N.  W.  609). 

241.  (1902.)  A  district  court  has  no  Ju- 
risdiction to  vacate  its  own  Judgment  in  a 
cause  after  the  term  at  whlcb  such  Judgment 
was  rendered  except  by  petition  In  equity, 
m  In  accordance  with  the  provisions  of  sec- 
tion 603  of  the  code  of  dvU  procedure. 
Shenum  County  v.  »lcfcoI».  6S  Neb.  260  (91 
N.  W.  198). 

243.  (1906.)  An  interlocutory  order  or 
ruling  may  be  reversed  and  vaoited  At  a 
subsequent  term  by  the  same  court  without 
compliance  with  the  provlsioM  of  section 
603  et  $eguitur  of  the  code,  relating  to  the 
vacation  and  modification  of  Judgments  and 
final  orders  at  a  term  subsequent  to  tliat  in 
wJUdi  rendered.  Godfrev  v.  Ounninffham,  77 
reb.  462  (109  N.  W.  765). 

243.  (1907.)  The  power  of  the  district 
court  to  vacate  or  modify  Its  own  Judgment 
er  order  after  the  term  at  whldi  such  Judg- 
ment or  order  was  entered  sliould  be  ezer- 
ciMd  la  the  court  where  the  Judgment  or 
order  was  entered,  regardless  of  the  resi- 


dence of  the  parties.  Trimble  d  Blacteman 
V.  Oorep  d  Bon,  78  Neb.  639  (111  N.  W.  376). 

244.  (1907.)  A  motion  does  not  lie  to 
vacate  a  judgment  of  the  district  court  filed 
at  a  term  subsequent  to  the  rendition  of  the 
judgment,  and  not  founded  on  any  of  the 
grounds  set  forth  in  section  604  of  tne  code. 
Amelt  V.  Fiaher,  79  Neb.  799  (113  N. 
W.  260). 

Judgments  which  may  be  Taeated. 

245.  (1901.)  The  rule  that  the  court  has 
full  power  and  control  over  its  Judgments 
and  orders  during  the  term  at  which  they 
are  rendered  agbplies  to  an  order  of  dismissal 
entered  at  the  instance  of  a  plaintiff.  Hor- 
tM  V.  State,  ex  reU  Hagden,  63  Neb.  34  (88 
N.  W.  146). 

246.  (1902.)  The  provisions  of  section 
602,  code  ot  civil  procedure,  apply  to  void- 
able and  not  to  void  Judgments.  Baldtoin  v. 
Burt,  2  Unof.  383  (96  N.  W.  401). 

247.  (1902.)  The  third  subdivision  of  . 
section  602,  code  of  civil  procedure,  applies 
only  to  voidable  Judgments  which  are  proof 
against  collateral  attack  and  not  to  auch  as 
are  absolutely  void.  Baldwin  v.  Burt,  2 
Unof.  377  (96  N.  W.  401). 

248.  (1903.)  The  provisions  ot  section 
602,  code  of  dvU  procedure,  apply  to  void- 
able, but  not  to  void.  Judgments.  Outterton 

V.  Meyer,  68  Neb.  767  (94  N.  W.  969). 

249.  (1904.)  An  Interlocutory  order  or 
ruling  may  be  revened  and  vacated  at  a 
snbsequoit  term  by  the  same  court,  without 
caaBpUanoe  with  the  provisions  of  section 
092  et  te^itur  of  the  code  relating  to  the 
vacation  and  modification  of  Judgments  and 
final  orders  at  a  term  subsequent  to  that 
in  which  rendered.  Huffman  v.  Ritodet,  72 
Neb.  67  (100  N.  W.  159). 

Qronnds  in  g:e&eral. 

260.  (1890.)  The  district  court  has  no 
power  to  vacate  or  modify  Its  own  Judg- 
ments or  orders  after  the  term  at  which 
said  Judgment  or  order  was  made,  unless 
there  exists  at  least  one  of  the  grounds 
mentioned  in  section  602  of  the  code.  Held, 
That  the  matters  stated  at  length  In  the 
opinion  were  not  sufficient  to  entitle  the 
plaintiffs  In  error  to  a  vacation  of  the  decree. 
Cartow  V.  Attlfmm  Co.,  28  Neb.  672  (44  N. 
W.  873). 

261.  (1894.)  A  district  court  is  without 
I»wer  to  vacate  or  modify  Its  own  Judg- 
ments subsequent  to  the  term  at  which  they 
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are  erftered,  except  for  the  grounds  enumer- 
ated In  Bection  602  of  tbe  code.  McBrien  v 
Rilev,  38  Neb.  561  (57  N.  W.  385);  (1895) 
Barnes  v.  Hale,  44  Neb.  355  (62N.  W.1063): 
(1898)  Hampton  Lumber  Co.  v.  Ton  Nest, 
54  Neb.  185  (74  N.  W.  687). 

252.  (1900.)  A  probate  court  is  without 
power  to  vacate  or  modify  a  Judgment  after 
the  expiration  of  tbe  term  at  which  It  1b 
pronounced,  except  upon  grounds  enumer- 
ated in  the  statute.  McOretc  v.  State  Bank 
of  Humboldt,  60  Neb.  716  (84  N.  W.  99). 

268.  (1900.)  A  motion  to  vacate  judg- 
ment allowltts  a  claim  at  a  subsequent  term 
cannot  be  granted  except  on  some  of  the 
statutory  grounds.  McOrew  v.  State  Bank 
of  Humboldt,  60  Neb.  716  (84  N.  W.  99). 

Want  of  Jurisdiction. 

264.  (1903. )  Under  the  prortstons  of 
section  602  et  seq.  of  the  code  of  civil  pro- 
cedure a  county  court  has  no  power,  after 
term,  to  vacate  Its  own  judgment  on  the 
ground  that  Uie  same  Is  void  for  want  of 
Jurisdiction  over  the  person  of  the  defend- 
ant McCormii^  Harveating  Machine  Co.  v. 
Stirea,  68  Neb.  432  (94  N.  W.  629). 

—  Want  of  prooess  or  defect  therein. 

255.  (1889).  Where  summons  In  a  fore- 
closure against  a  wife  was  handed  to  the 
husband  who  met  the  sheriff  at  the  door  of 
bis  bouse  when  the  latter  asked  for  the 
wife,  and  the  husband  destroyed  and  never 
delivered  the  summons  to  his  wife,  a  decree 
entered  against  her  wlU  not  be  set  aside  on 
the  ground  that  unavoidable  misfortune  pre- 
vented her  from  defending  the  action. 
Mone  V.  Engle,  28  Neb.  534  (44  N.  W.  859). 
[Overruled.   34  Neb.  232;  53  Neb.  416.] 

266.  (1896.)  A  decree  rendered  against 
a  defendant  \ipon  service  by  publication 
alone,  he  having  made  no  appearance  in  the 
cause,  and  the  published  notice  requiring 
him  to  answer  on-  or  before  a  date  anterior 
to  the  filing  ot  the  petition,  Instead  of  the 
third  Monday  after  the  completed  service, 
as  required  by  statute,  may  be  set  aside  on 
motion  of  the  defendant,  as  having  been  Ir- 
regularly entered,  under  tbe  provisions  of 
section  602  et  seq.  of  the  code  of  civil  pro- 
cedure. BcarTtorough  v.  Myrick,  47  Neb.  794 
(66  N.  W.  867). 

267.  (1896.)  An  order  setting  aside  a 
Judgment  and  quashing  the  summons  before 
adjournment  for  the  term  was  approved, 
where  the  summons  naming  February  7  as 
the  answer  day  was  Issued  February  6  and 


served  February  13. ,  Hyde  v.  Kent,  47  Neb. 

26  (66  N.  W.  39). 

 XTnauthorised  appearance. 

258.  (1881.)  Judgment,  entered  on  ap- 
pearance by  attorney  without  authority, 
opened,  and  new  trial  granted  with  leave  to 
answer.  Otuie  v.  Carter,  12  Neb.  113  (10  N. 
W.  641). 

Errors  and  Irre^larltles  in  general. 

259,  260.  (1877.)  It  is  well  settled  In  the 
supreme  court  that  a  Judgment  may  be  va- 
cated or  set  aside,  on  motion  at  a  term 
subsequent  to  the  judgment  term,  for  irreg- 
ularity or  improper  conduct  in  procuring  it 

to  be  entered.   Pope  v.  Hooper,  6  Neb.  178; 

(1889)  Wilkin*  v.  WHkins.  26  Neb.  235  (41 
N.  W.  1101). 

261.  (1899.)  A  district  court  has  no 
power  to  vacate  or  modify  its  Judgment 

after  the  term,  on  the  ground  that  error  of 
law  had  been  committed  by  It  In  rendering 
such  Judgment.  Dillon  v.  Chicago,  K.  <£  A'. 
R.  Co.,  68  Neb.  472  (78  N.  W.  927). 

262.  (1900.)  The  entry  by  the  probate 
Judge  acting  as  his  own  clerk,  od  the  rec- 
ords of  the  probate  court,  of  the  Judgment 
sought  to  be  vacated,  was  not  an  act  of  "mis- 
take, neglect  or  omission  of  the  clerk," 
within  the  meaning  of  subdivision  3  of  sec- 
tion  602  of  the  code.  Bttate  of  McKenna  v. 
Mccormick,  60  Neb.  596  (83  N.  W.  844). 

262o.  (1906.)  After  the  finding  of  a  stipu- 
lation signed  by  the  attorneys  of  both  par- 
ties, agreeing  that  an  order  of  sale  In  a 
partition  case  and  all  proceeding  thereun- 
der be  vacated,  a  confirmation  of  such  sale 
without  a  consideration  and  disposition  of 
the  stipulation  is  an  Irregularity  within  the 
meaning  of  section  602  of  the  code.  <7od- 
frey  v.  Cunningham,  77  Neb.  462  (109  N.  W. 
765). 

Error  not  prejudicial. 

263.  (1898.)  To  entlUe  a  party  to  a 
judgment  to  be  relieved  from  Its  provisions, 

on  motion  after  term.  It  is  an  essential  pre- 
requisite that  he  have  a  defense  to  the  judg- 
ment as  It  stands.  CUtrk  v.  Charlea,  66 
Neb.  202  (75  N.  W.  563). 

264.  (1903.)  Subdivision  4  of  section 
602  of  the  code  is  declaratory  of  the  power 
of  courts  of  equity  under  the  old  practice, 
and  does  not  authorize  the  vacation  of  a 
Judgment,  after  tbe  term,  in  the  absence  of 
some  substantial  injury.  Van  Every  p. 
Bandera,  69  Neb.  609  (96  N.  W.  870). 
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2fi5.  (1905.)  Before  a  plaintiff  1b  enti- 
tled to  bave  ft  judgment  against  him  and  an 
ordeT  orerrallng  bto  motion  for  a  new  trial 
neated  at  a  succeeding  term  for  irr^lar- 
it7.  It  must  be  adjudged  by  tbe  court  that 
be  bas  a  cause  of  action  which  Is  prima 
fade  valid.  Oatvin  v.  Betd,  73  Neb.  237 
(lOS  N.  W.  466). 

DefMts  in  pleadings. 

26€.  (1901.)  When  a  personal  Judgment 
U  rendered  against  a  defendant  upon  a 
cnsft-petitlon  In  which  no  relief  Is  prayed 
against  him.  In  a  proper  proceeding  It  is 
error  to  refuse  to  vacate  such  Judgment 
upon  the  ground  that  such  defendant  has 
beea  guilty  of  laches  in  falling  to  defend. 
Koehter  v.  Reed,  1  Unof  836  (96  N,  W.  580). 

AbMOoe  of  coonsel  or  parties. 
See,  also,  post,  1 870. 

267.  (1885.)  A  petition  to  vacate  a  Judg- 
ment tbat  shows  that  the  clerk  after  agree- 
iag  to  notify  the  parties  of  any  order  in 
reference  to  tbe  cause,  after  a  continuance 
failed  to  notify  the  defendant  of  tbe  time 
Bst  tor  trial  and  a  Judgment  la  entered 
igtlnst  blm  Is  suflBdent  to  racate  such  Jndg* 
meat  Tftompson  v.  aharp,  17  Neb.  69  (22 
N.  W.  78). 

268.  (1894.)  When  one  member  of  a  law 
Ifrm  Is  retained  or  employed,  sndi  employ- 
ment or  retainer  Is  that  of  the  entire  firm, 
tad  it  is  the  duty  of  tbe  attorney  retained 
or  employed  to  fully  inform  bis  partners  of 
tU  engagements  be  has  undertaken  on  be- 
half of  the  firm,  and  InuNirt  to  them  all  the 
bcti  within  his  knowledge  bearing  upon  the 
ease,  and  hence  absence  of  snch  member 
vheu  a  ease  was  called  Is  no  ground  for 
setting  the  Judgment  aside,  though  the  other 
membsn  were  ignorant  of  the  case.  Ganter 
t.  SeMffbauer,  40  Neb.  633  (59  N.  W.  98). 

269.  (1894.)  A  defendant,  after  the  close 
of  the  term  of  court  at  «^c3i  a  Judgment 
vu  rendered  against  him,  filed  a  petition  to 
vacate  such  Judgment  on  the  grounds  that 
neither  b«  nor  his  counsel  was  present  dur- 
ing snch  term  of  court,  nor  had  any  knowl- 
edge of  tbe  date  of  the  session  before  its 
adjonnunent;  Oiat  he  wrote  the  clerk  of  the 
coart,  taiQulrlng  for  tbe  date  of  the  term 
Pri«  thereto,  but  received  no  reply;  that  by 
the  usual  route  of  travel  be  lived  and  was 
■erred  with  summons  four  hundred  and  fifty 
miles  from  the  place  of  holding  said  court; 
that  he  employed  one  of  a  firm  of  three  law- 
yers to  defend  bis  case,  but  tbe  counsel  so 


emplojred  was  in  attendance  upon  the  su- 
preme court  during  the  session  of  court  at 
which  such  Judgment  was  rendered,  and 
neither  of  his  partners  knew  anything  of 
defendant's  case,  nor  had  anything  to  do 
with  its  management.  Held,  Tbat  these 
facts  do  not  show  tbat  defendant  was  pre- 
vented by  unavoidable  casualty  or  misfor- 
tune from  defending  bis  suit,  within  the 
meaning  of  section  602  of  the  rode  of  civil 
procedure,  and  tlut,  therefore,  tbe  petition 
does  not  state  a  cause  of  action.  Ganzer  v. 
ScMffbauer,  40  Neb.  633  (69  N.  W.  98). 

270.  (1896.)  Where,  on  a  motion  timely 
made  to  vacate  a  Judgment  rendered  in 
plaintifTs  absence,  It  appears  that  at  time 
of  trial  tbe  answer  was  amended  to  present 
a  new  Issue,  on  which  a  finding  determin- 
ing tbe  case  In  defendant's  favor  was  made, 
and  plaintiffs  attorneys  were  at  time  of 
entry  of  Judgment  engaged  In  trial  of  a  case 
before  another  Judge  In  the  same  district, 
and  had  by  onrerslfl^t  failed  to  notice  that 
this  cause  was  bulletined  for  trial,  the  court 
should  open  tbe  judgment  and  grant  plain- 
tiff leave  to  plead  to  amended  answer.  Her- 
mance  v.  (Ttmnin^kam,  49  Neb.  897  (69  N. 
W.  311). 

Newly  discovered  evidence. 

271.  (1907.)  Where  a  party  applying  by 
petition  for  a  new  'trial,  after  the  term  at 
which  the  verdict  or  decision  was  rendered, 
fails  to  show  that  he  could  not  have  dis- 
covered the  evidence  before,  by  tbe  exercise 
of  reasonable  diligence,  the  application  Is 
properly  denied.  CitUxnt  In$.  Co.  v.  ITerpoI- 
sheimer  Implement  Co.,  78  Neb.  707  (111  N. 
W.  606). 

Neglect  of  co-defendant. 

272.  (1897.)  A  Judgment  against  a  mai^ 
rled  woman  who  suffered  because  of  tbe  neg- 
ligence of  her  husband,  a  Joint  defendant, 
on  whom  she  relied  to  conduct  tbe  defense, 
is  an  unavoidable  casualty  or  misfortune 
within  tbe  meaning  of  section  602  of  the 
oode.   -Scott  V.  Wriffht,  60  Neb.  849  (70  N. 

w.  m). 

Negligence  or  misconduct  of  counseL 

273.  (1897.)  A  Judgment  suffered  be- 
cause of  the  ne^igence  of  counsel  employed 
Is  not  the  result  of  unavoidable  casual^  or 
mlsfmtune  wltiiln  the  meaning  of  subdi- 
vision 7,  section  602,  of  the  code  of  civil  pro- 
cedure. Boon  V.  Wright,  50  Neb.  849  (70  N. 
W.  396). 

274.  (1902.)   Dishonesty  of  his  attomeya 
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whereby  a  client  Is  prevented  from  making 
a  defense  to  a  pending  suit  and  suffers  de- 
fault^  1b  "unaToldable  Msualty  or  miator- 
tune"  within  the  code  of  clvu  procedure, 
section  602,  authorizing  the  vacation  of  Judg- 
ments oo  that  account  Anthony  v.  JTarfrooA, 
«4  Neb.  609  (90  N.  W.  243;  97  Am.  St.  Rep. 
062). 

naad  or  perjury. 

276.  (1888.)  Where,  during  the  pend> 
ency  of  an  action  In  the  county  court.  In  a 
term  case^  the  plaintiff  and  defendant  enter 
Into  a  verbal  agreement  that  the  cause  shall 
be  continued  and  in  violation  of  such  agree- 
ment the  plaintiff,  without  notice  to  defend- 
ant, fraudulently  procures  a  judgment  to  be 
rendered,  the  decision  of  the  county  court 
In  granting  a  new  trial  will  be  attstatned. 
Mordhor$t  v.  Reynold;  23  Neb.  486  (37  N. 
W.  80). 

276.  (1896.)  The  evidence  examined,  and 
held  to  sustain  the  finding  of  the  district 
court  that  the  judgment  sought  to  be  vacated 
by  the  action  had  not  been  procured  the 
fraud  €t  the  party  obtaining  said  judgment, 
within  the  meaning  of  section  602  of  the 
oode.  western  Atntrance  Co.  v.  EMn,  48 
Neb.  904  (67  N.  W.  873). 

277.  (1898.)  Neither  an  action  under  sec- 
tion 602  of  the  code  of  civil  procedure,  nor 
an  Independent  suit  tn  equity,  will  He  to 
vacate  a  judgment,  after  the  term  at  which 
it  was  rendered,  on  account  of  the  fraud  of 
the  successful  party,  unless  such  fraud  oc- 
curred or  was  practiced  in  connection  with 
the  trial  of  the  case.  l£unro  v.  Oiilldhan,  6S 
Neb.  76  (76  N.  W.  161;  70  Am.  St.  Rep. 

278.  (1899.)  The  Intentional  production, 
by  a  litigant,  of  false  testimony  to  establish 
a  cause  of  action  or  defense  amounts  to 
such  a  fraud  as  will,  in  a  proper  case,  en- 
title the  adverse  party,  If  unsuccessful,  to 
the  vacation  of  the  judgment  rendered 
against  Um.  Ban*  v.  Pott,  69  Neb.  361  (80 
N.  W.  1041;  80  Am.  St.  Rep.  680). 

279.  (1901.)  Under  section  602  of  the 
code  of  civil  procedure,  a  judgment  clearly 
Aown  to  have  been  obtained  by  fraud 
false  testimony,  which  it  would  be  against 
conscience  to  enforce,  will,  on  the  applica- 
tion of  the  unsuccessful  party  and  a  showing 
of  due  diligence,  be  vacated  and  set  aside. 
Secord  V.  Power*,  61  Neb.  616  (85  N.  W. 
846;  87  Am.  St  Rep.  474). 

380.  (1901.)  The  Intentional  production, 
by  a  litigant,  of  false  testimony  to  establish 


a  cause  of  action  or  defense  will*  in  a  proper 
case,  justify  the  annulment  of  a  decree  or 
judgment  which  Is  the  product  of  such  tes- 
timony. Record  V.  Powert,  61  Neb.  616  (85 
N.  W.  846;  87  Am.  St.  Rep.  474);  (190S) 
Jftller  V.  Estate  of  Miller,  69  Neb.  441  (96 
N.  W.  1010). 

281.  (1904.)  Although  It  Is  only  Infers 
entially  all^^  that  the  issue  of  payment 
was  raised  In  a  foreclosure  case,,  yet  a  peti- 
tion for  a  vacation  of  the  judgment  states 
good  ground  for  such  aetl<m,  which  sets 
forth  a  fraudulent  erasure  of  a  cancelation 
of  a  mortgage,  and  perjury  by  the  prendl- 
Ing  party  as  to  the  cancelaUon  and  the 
erasupe  of  it  and  due  diligence  by  the  other 
party,  and  Inability  to  discover  It  in  time 
for  the  trial.  Van  Antwerp  v.  Lathrop,  70 
Neb.  747  (98  N.  W.  36). 

282.  (1906.)  To  justify  a  trial  court  In 
setting  aside  a  decree  rendered  at  a  former 
term  on  the  ground  of  fraud.  It  is  not  nec- 
essary that  actual  fraud  should  be  found.  It 
Is  sufficient  If  facts  and  circumstances  are 
I«oved  from  which  constructive  fraud  can 
be  Inferred,  if  by  reason  of  such  facts  and 
ctrcumstances  the  party  seeking  to  avoid  the 
decree  was  Induced  to  make  no  appearance 
In  the  cause  In  which  the  decree  was  ren- 
dered. Amout  V.  ChadwiOi,  74  Neb.  620 
(104  N.  W.  942). 

28S.  (1907.)  mtder  the  provisions  of  sec- 
tion 602  of  the  code,  the  courts  will  relieve 
against  a  decree  on  the  ground  of  fraud 
committed  by  the  successful  party.  State 
V.  Omaha  Country  Olub,  78  Neb.  178  (110  N. 
W.  693). 

284.  (1907.)  Where  an  agreement  has 
been  entered  to  suspend  final  determination 
of  a  cause  until  a  cause  pending  in  the  su- 
preme court  la  determined,  and  defendant's 
attoni^  falsely  represent  to  the  court  that 
plaintiff  had  stated  they  would  not  further 
a^ear.  a  judgment  then  being  entered  fbr 
defendant  is  set  asldA  Waffn«r  v,  WlUt- 
more,  79  Neb.  558  (113  N.  W.  288). 

Persons  entitled  to  relief. 

285.  (1873.)  A  judgment  will  not  be  set 
aside  when  It  appears  that  the  note  upon 
which  the  action  was  brought  was  executed 

in  consideration  that  plaintiff  would  not  bid 
on  a  certain  tract  of  land,  at  the  time  being 
sold  at  public  sale  by  the  United  States, 
thereby  enabling  defendant  to  buy  the  land 
at  a  minimum  price,  the  parties  are  parti- 
cep$  crfminit.  JfcOmit  v.  U^jWMum,  8 
Neb.  85. 
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!g6.  (1901.)  A  party.  wTiose  claim  to 
property  falls  and  whose  rights  are  not 
affected  by  an  erroneous  decree,  Is  not  en- 
titled to  have  such  decree  set  aside  or  modi- 
fled.  PiHkhmm  v.  PinJcham,  61  Neb.  338  (85 
N.  W.  285). 

Wiirer  of  right  to  xalief. 

W.  (1872.)  A  party  baTing  aiiiMaled 
from  a  Judgment  of  the  district  court,  to  the 
sopreme  court,  has  so  recognized  it  as  to 
be  estopped  from  assailing  it  as  having 
been  irregularly  entered.  Irwin  v.  JfuckolU, 
3  Neb.  441.  [Overruled.  OahUl  v.  Oantwetl, 
31  Neb.  159.] 

Torm  and  requisites  of  application. 

288.  <  1900.)  Where  the  record  shows  the 
gronnd  for  vacating  a  judgment  was  fraudu- 
lently preventing  a  party  from  defending, 
tbe  remedy  is  by  proceedings  to  vacate  the 
Judgment,  and  motion  to  vacate  on  the 
snnind  of  Irregularity  wili  not  lie  after  two 
y«a»  from  entry.  Estate  of  McKenna  v. 
HcCormick.  60  Neb.  695  (83  N.  W.  844). 

289.  (1900.)  Whether  or  not  a  proceed- 
ing to  vacate  a  judgment  or  order  comes 
within  the  provisions  of  subdivision  S  of 
■Mtlon  602  of  the  code  Is  to  be  determined 
frwa  the  grounds  upon  which  the  applica- 
tion is  based  as  disclosed  by  the  record. 
Eitate  Of  McKenna  v.  McCormicle,  60  Neb. 
596  (83  N.  W.  844). 

290.  (1902.)  A  petition  for  the  vacation 
™  *  Judgment,  under  the  provisions  of  sec- 
J™*  803,  code  of  civil  procedure,  need  not 
"  Terifle^  positively.  Anthony  v.  Earbach, 
JJ^'eb.  509  (90  N.  W.  243;  97  Am.  St.  Rep. 

662)  , 

(1903.)  Where  a  judgment  Is  ob- 
iK  ****  by  a  fraadulmt  misrepresentation 
"^^t  Induces  the  party  to  remain  away  from 
"^""^  *o  his  injury,  the  remedy  /or  vacating 
"**^*>  Judgment  Is  not  by  a  motion  filed  under 
"•^^iviaion  3  of  section  602,  code  of  civil 
'*'***^nre,  but  by  petition  and  summons 
"^^•r  aubdivlaion  4  of  said  secUon.  Gutter- 
****  ».  Ueper,  68  Neb.  767  (94  N.  W.  969). 

(1904.)    Where  it  is  sought  to  va- 
jj^^    a   Judgment  after  the  term  on  the 
Qnd  that  it  was  obtained  by  acts  amount- 
*o  fraud  on  the  part  of  the  successful 
^^Sr^ '  the  remedy  is  by  petition  and  not  by 
Delaney  v.  Upditce  Grain  Oo^  5 
"^t.  579  (99  N.  W.  660). 

^^*^«xie7  of  allegations  In  petition  or  mo- 

.  .  ^-      (1892.)    In  proceedings  to  set  aside 
•^««iBeiit 


It  under  section  818  of  the  code. 


on  grounds  discovered  subsequent  to  the  ad- 
journment of  the  term  at  which  it  was 
rendered,  it  must  affirmatively  appear  that 
the  grounds  alleged  could  not  with  reason- 
able diligence  have  been  discovered  during 
the  term  at  which  the  verdict  was  rendered 
or  decision  made,  and  a  petition  which  con- 
tains no  allegation  of  diligence  is  fatally 
defective.  Johnton  v.  Parrottet  84  Neb.  26 
(51  N.  W.  290). 

294.  (1892).  To  authorise  ncatlon  of  a 
judgment  after  term,  not  only  fraud,  but  a. 
valid  defense  to  the  action  must  be  shown. 
Lander  v.  Abrahamton,  34  Neb.  663  (62  N. 
W.  571). 

295.  (1893.)  A  motion  to  vacate  a  judg- 
ment must  assign  reasons  for  the  proposed 
action  of  the  court;  but  if  the  causes  are 
set  forth  In  an  accompanying  paper  and 
submitted  to  the  court  in  that  form  and 
acted  upon  by  It,  a  reviewing  court  will  not 
declare  Its  ruling  thereon  void,  although  It 
may  be  erroneous.  Roh  v.  Tttera,  38  Neb. 
833  (56  N.  W.  977). 

296.  (1897.)  A  petition  to  vacate,  a  de- 
cree under  sections  602  and  603  of  the  code, 
must  show  the  existence  of  a  reason  as- 
signed In  section  602,  or  aver  facts  sufficient 
to  warrant  the  *court  in  granting  relief  In 
the  exercise  of  Its  general  Jurisdiction. 
Kirkham  v.  Gibson,  62  Neb.  23  (71  N.  W. 
960). 

297.  (1898.)  A  party  seeking  to  vacate  a 
Judgment  after  the  term  at  which  it  was 
rendered  must  allege  and  prove  that  he  has 
a  valid  cause  of  action  or  defense,  and,  to 
entitle  him  to  relief,  the  court  must  ad- 
Judge  that  such  a  cause  of  action  or  defense 
Is  prima  fade  valid.  Gilbert  v.  Marrow,  54 
Neb.  77  (74  N.  W.  420). 

298.  (1898.)  Where  a  defendant  against 
whom  judgment  has  been  irregularly  en- 
tered moves  for  a  vacation  thereof  under 
sections  60t611  of  the  code,  he  must  show 
that  ha  has  a  defense  to  the  action;  but  It 
need  not  be  a  complete  and  perfect  defense 
to  plaintiff's  entire  claim,  a  defense  to  any 
substantial  part  of  It  being  sufficient  to  en- 
title defendant  to  relief.  Ktme  v.  fenner, 
64  Neb.  476  (74  N.  W.  869). 

299.  (1901.)  Under  the  provisions  of  sec- 
tion 602  et  seq.  of  the  civil  code,  In  a  pro- 
ceeding to  vacate  a  judgment  on  account 
of  irregularity  In  obtaining  it,  It  Is  not 
necessary  to  tender  an  answer  with  a  motion 
to  vacate  such  judgment.  Under  these  pro- 
visions, the  court  may  first  try  and  deteiv 
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mine  upon  the  grounds  to  Tacato,  and  then 
determine  vhether  there  Is  a  valid  defense. 
This  may  be  found  from  the  evidence  of- 
fered In  support  of  the  motion  filed  adcing 
the  TEcation  of  the  judgment.  Fiak  V. 
Thorp,  60  Neb.  713  (84  N.  W.  79). 

300.  (1901.)  In  an  action  to  vacate  a 
Judgment  on  the  ground  that  It  was  obtained 
by  fraud  the  plafntllt  must  allege  and  prove 
thAt  he  exercised  due  dillgeace  at  the  former 
trial,  and  th&t  bis  failure  to  secure  a  just 
decision  was  not  attributable  to  his  own 
fault  or  n^ligence.  Secord  v.  Powera,  61 
Neb.  61S  (8S  N.  W.  846;  87  Am.  St  Rep. 
474). 

301.  (1903.)  In  an  action  to  vacate  a 
judgment  on  the  ground  of  fraud,  the  plain- 
tiff must  allege  sufficient  to  show  that  the 
failure  to  secure  a  just  decision  at  the 
former  trial  Is  not  attributable  to  bis  own 
fault  or  negligence.  Miner  v.  Bttate  of  Mih 
ler,  69  Neb.  441  <95  N.  W.  1010). 

302.  (1904.)  Where  a  petition  for  a  va- 
cation of  a  judgment  on  the  grounds  of  fraud 
and  perjury  fftils  to  set  forth  that  the  facts 
were  not  discovered  within  two  years  of  the 
trial,  and  foils  to  show  any  reason  for  ex- 
tending the  two  yean  allowed  by  statute  for 
setting  aside  judgments  for  fraud,  equity  is 
powerless  to  relieve.  Van  Antwerp  v.  La- 
throp,  70  Neb.  747  (98  N.  W.  85). 

303.  (1907.)  In  an  action  to  vacate  a 
judgment  on  the  ground  that  it  was  obtained 
by  fraud,  the  plaintiff  must  allege  and  prove 
that  he  exercised  due  diligence  at  the 
former  trial,  and  that  bis  failure  to  secure 
a  just  decision  was  not  attributable  to  his 
own  fault  or  negligence.  Citieena  Ins.  Co.  v. 
HerpoUheimer  Implement  Co,,  78  Neb.  707 
(ill  N.  W.  606). 

304.  (1907.)  A  petition  to  vacate  a  Judg- 
ment for  fraud  under  the  provisions  of  sec- 
tion 602  is  defective,  which  pleads  "that 
plaintiffs  have  at  the  time  of  filing  this  peti- 
tion a  meritorious  and  valid  cause  of  action 
against  the  defendants,"  without  more  npon 
this  point;  but,  in  the  absence  of  any  at- 
tack upon  the  same  In  the  trial  court  by 
motion  or  demurrer,  the  general  statement 
will  be  held  sufficient  In  this  court.  Wag- 
ner V.  Whttmore,  79  Neb.  668  (113  N.  W. 
238). 

Parties  on  application. 

305.  (1898.)  Under  section  1001  of  the 
code  a  motion  to  set  aside  a  joint  Judgment 
against  two  or  more  defendants.  Inseparably 
connected  as  such,  should  be  overruled  when 


made  by  one  drtendant  on  his  own  htiialt 
Bojfd  V.  Munaon,  66  Neb.  269  (76  N.  V. 

562). 

306.  (1902.)  Where  a  Judgment  at  law 
Is  made  to  run  against  the  individuals  com- 
posing a  partnersUp,  a  motion  by  the  part 
nershlp  to  Tacat»  such  judgment  Is  properly 
overruled.  KelJoff  A  Co.  v.  Sporgw,  8  Unof. 
696  (100  N.  W.  1026). 

Time  tw  apxtUeattmi. 

807.  (1903.)  Where  a  judgment  is  void 
for  want  of  jurisdiction  over  the  person  of 

the  defendant,  the  latter  may  wait  until 
an  effort  is  made  to  enforce  the  Judgment, 
before  instituting  proceedings  to  have  such 
judgment  voided  or  set  aside.  Bice  v.  AUen, 
69  Neb.  349  (96  N.  W.  704). 

308.  (1904.)  The  act  of  1901  amending 
section  592  of  the  code,  limiting  the  time  for 
commencing  proceedings  to  reverse,  vacate 
or  modify  judgments  or  final  orders,  snlB- 
clently  expresses  the  subject  In  the  title, 
and  is  not  in  conflict  with  section  11, 
article  III  of  the  constitution.  ChtooffO,  B. 
J.  d  P.  R.  Co.  V.  Sparer,  72  Neb.  372  (100 
N.  W.  813). 

Affidavits  on  application. 

309.  (1888.)  On  the  hearing  of  a  mo- 
tion to  vaoite  a  judgment  rendered  in  the 
absence  of  the  defendants,  and  gruit  a  new 
trial  on  the  ground  of  accident  or  surprise 
which  ordinary  prudence  could  not  have 
guarded  against,  it  was  shown  by  affidavit 
of  defendant  that  he  had  employed  B.,  th« 
firm  of  S.  A  D.,  and  F.,  attorneys,  la  the 
order  named,  to  attend  to  the  case;  that 
he  went  away  with  the  understanding  that 
the  last  employed  of  said  attorneys  was  to 
attend  to  the  ease  for  defendants,  and  tbat 
through  some  misunderstanding  on  the 
part  of  F..  said  attorney,  said  cause  was 
allowed  to  go  by  default,  held,  that  In  the 
absence  of  an  affidavit  of  said  F.,  showing 
the  facts  constituting  such  alleged  accident 
or  surprise,  or  a  showing  why  such  affidavit 
could  not  be  produced,  it  was  not  an  abase 
of  discretion  on  the  part  of  the  district 
court  to  overrule  and  deny  such  motion. 
Bernstein  v.  Brown,  23  Neb.  64  (36  N.  W. 
369). 

310.  (1892.)  Affidavits  of  two  defend- 
ants, tbat  they  had  no  notice  of  the  pendency 
of  the  action,  is  sufficient  ground  for  open- 
ing a  decree  rendered  on  constructive  serv- 
ice. Oaalin  v.  Ritzel,  33  Neb.  739  (60  N.  W. 
1123). 
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fnrisdictioii  of  application. 

311.  (1895.)  In  a  district  having  two 
jodges,  an  application  to  aet  aside  a  Judg- 
ment on  ttie  ground  of  fraud  nay  properly 
be  heard  by  whichever  Judge  of  the  court  Is 
presiding  at  the  time  the  application  is 
made.  Dolen  V.  Buchanan,  43  Neh.  864  (62 
N.  W.  233). 

312.  (1897.)  A  Judge  of  the  district 
court  has  no  Jurisdiction  at  Chamhers  to 
hear  and  decide  a  motion  to  vacate  a  Judg- 
ment made  after  the  term  at  which  the 
Judgment  was  rendered.  Fitk  v.  Thorp,  51 
Neb.  1  (70  N.  W.  498). 

313.  (1900.)  An  appearance,  glvinff  the 
court  jurisdiction  to  render  Judgment,  in  no 
way  militates  against  the  authority  of  the 
court  to  hear,  and  determine,  an  application 
to  vacate  a  Judgment  because  of  an  alleged 
irregularity  in  obtaining  It  Fi»k  v.  Thorp, 
60  Neh.  713  (84  N.  W.  79). 

Effect  of  appearance. 

314.  (1900.)  By  appearing  in  a  case,  and 
involdng  the  powers  of  the  court  to  set 
aside  a  Judgment  as  having  been  irregu- 
larly obtained.  Jurisdiction  is  givetn  to  the 
court  over  the  parties  appearing  as  to  all 
proceedings  had  In  the  case.  Fitk  v.  Thoi  p, 
<0  Neb.  718  (84  N.  W.  79). 

Notice  of  application. 

315.  (1897.)  Although  sufficient  notice 
was  not  given  of  the  hearing  of  a  motion 
to  vacate  or  modl^  a  Judgment,  it  was  not 
prejudicial  to  the  rights  of  the  complaining 
party.  Inasmuch  as  the  hearing  was  ad- 
journed to  a  subsequent  date,  which  afforded 
ample  time  for  the  preparation  to  oppose 
the  motion.  Fi»k  v.  Thorp,  51  Neb.  1  (70 
N.  W.  498). 

316.  (1897.)  On  the  hearing  of  a  motion 
to  vacate  or  modify  the  Judgment  of  a  dis- 
trict court  after  a  term  at  which  it  was 
rendered,  there  must  be  reasonable  notice 
to  the  adverse  party  or  his  attorney  In  the 
action.  Reasonable  notice  is  such  as  is 
meet  and  fair  in  view  of  the  circumstances 
aad  conditions  existent  at  the  time  and 
with  reference  to  the  matter  to  be  presented. 
Fitk  V.  Thorp,  51  Neb.  1  (70  N.  W.  498). 

Hearii^  and  determination. 

317.  (1885.)  In  proceedings  under  sec- 
tions 602  and  603  of  the  civil  code  to  vacate 
a  Judgment  rendered  at  a  previous  term  of 
court,  If  errors  of  fact  are  alleged  Issue  may 
be  Joined  and  a  trial  had.  In  such  case  the 
court  must  first  pass  upon  the  grounds  to 


vacate  the  Judgment.  Thompton  v.  Sharp, 
17  Neb.  69  (22  N.  W.  78). 

318.  (1885.)  Where  in  proceeding  under 
sections  602  and  603  of  the  civil  code  to  va- 
cate a  Judgment  rendered  at  a  previous  term, 
the  defendant  falls  to  controvert  the  allega- 
tions of  fact  In  the  petition  they  should  be 
treated  as  admitted,  and  If  the  allegations 
are  sufficient  it  is  not  error  for  the  court  to 
determine  the  matter  upon  the  admitted 
tacts  without  a  trial.  Thompton  v.  Sharp. 
17  Neb.  69  (22  N.  W.  78). 

319.  (1896.)  The  word  "adjudged," 
found  in  section  606  of  the  code  of  civil 
procedure,  means  Judicially  determined. 
Therefore,  although  a  district  court  may  find 
that  the  grounds,  or  some  of  them,  specified 
in  section  602  of  the  code  exist  for  the  vaca- 
tion of  a  Judgment.  It  should  not  set  such 
Judgment  aside,  unless,  after  a  hearing  of 
the  applicant's  evidence,  the  court  shall  find 
and  decide  that  such  applicant  has  made  out 
a  prima  facie  valid  defense  or  cause  of 
action.  Western  Atsurance  Co.  v.  Klein,  48 
Neb.  904  (67  N,  W.  873). 

320.  (1898.)  Where  a  petition  seeliing 
the  vacation  of  a  Judgment  irregularly  en- 
tered against  a  defendant  has  an  answer  at- 
tached thereto  presenting  several  defenses 
to  the  plaintiff's  cause  of  action,  the  court 
cannot  strike  out  such  answer  on  the 
ground  that  all  the  defenses  pleaded  are  not 
available,  and  then  dismiss  the  proceeding 
because  the  defendant's  petition  does  not 
exhibit  a  defense  to  the  action.  Kime  v. 
Fcnner,  54  Neb.  476  (74  N.  W.  869). 

321.  (1902.)  In  the  absence  of  a  request 
for  special  findings,  a  general  finding  In  a 
proceeding  to  vacate  a  Judgment  Is  sufficient 
to  support  an  order  of  vacation.  Anthonp 
V.  Karhach,  64  Neb.  509  (90  N.  W.  243;  97 
Am.  St.  Rep.  662). 

322.  (1907.)  Where  the  allegations  of  a 
petition  for  a  new  trial  under  the  provisions 
of  sections  602  and  603  of  the  code  are 
traversed  by  general  denial.  It  is  error  to 
vacate  the  Judgment  assailed  by  the  petition 
without  evidence  to  sustain  the  allegations 
of  the  petition.  Trimble  Blackman  v. 
Corey  d  Son,  78  Neb.  639  (111  N.  W.  376). 

323.  (1907.)  In  an  application  for  a  va- 
cation of  certain  Judgments,  under  the  pro- 
visions of  section  602  of  the  code,  several 
defenses  were  interposed;  a  demurrer  to  one 
of  these  defenses  was  overruled,  but  such 
ruling  in  nowise  Interfered  with  a  full  and 
complete  hearing  on  the  merits;  the  evidence 
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adduced  would  have  necessitated  a  denial  of 
the  application  had  the  demurrer  been 
sustained;  the  court  denied  the  application. 
Held,  That  the  error,  if  any,  in  overruling 
the  demurrer  was  error  without  prejudice. . 
Citizent  Int.  Co.  v.  Herpolsheimer  Imple- 
ment Co.,  78  Neb.  707  (111  N.  W.  606). 

324.  ( 1907. )  Evidence  examined,  and  held 
sufficient  to  sustain  a  finding,  made  by  the 
eouit  in  an  application  by  petition  to  vacate 
certain  judgments,  that  such  Judgments  h&A 
not  been  procured  by  wilfully  false  testi- 
mony given  by  the  judgment  plaintiffs. 
Citizens  Ins.  Co.  v.  Herpolsheimer  Imple- 
ment Co.,  78  Neb.  707  (111  N.  W.  606). 

Order  and  notice  thereof. 

325.  (1879.)  In  the  absence  of  a  show- 
ing to  the  contrary,  it  will  be  presumed  the 
defendant  had  notice  of  the  order  setting 
aside  the  Judgment.  Such  order  is  TOidable, 
not  void.  Hansen  v.  Bergqviat,  9  Neb.  269 
(2  N.  W.  868). 

326.  (1893.)  An  order  vacating  a  Judg- 
ment or  final  order  of  the  county  court  is 
not  void  for  want  of  a  finding  that  the  ap- 
plicant had  a  valid  defense  or  cause  of 
action.  The  want  of  such  finding  renders 
the  proceedings,  at  most,  only  irregular  or 
erroneous,  and  they  are  not  on  that  acocunt 
open  to  collateral  attack.  State,  ex  rel.  Aua- 
train  A  Co.,  v.  Duncan,  37  Neb.  631  (56  N. 
W.  214). 

Operatioii  and  effect. 

327.  (1901.)  Wliere  two  Judgments  of 
the  same  purport  are  rendered  in  the  same 
case  at  the  same  term,  an  order  of  the  court, 
made  at  a  subsequent  term,  in  the  exercise 
of  lawful  jurisdiction,  expunging  the  first 
judgment,  will  bind  the  parties  until  set 
aside  In  a  direct  proceeding  instituted  for 
that  purpose.  Johnton  v.  Hester,  61  Neb. 
631  (85  N.  W.  894). 

328.  (1902.)  The  filing  of  a  motion  to 
vacate  a  decree,  under  the  provision  of  sub- 
division 3  of  section  602  of  the  code  of  civil 
procedure,  does  not  of  Itself  have  the  effect 
of  avoiding  or  suspending  further  proceed- 
ings in  the  execution  of  the  decree,  nor 
would  a  sale  made  In  pursuance  thereof  be 
invalidated  because  such  motion  had  not 
been  acted  on  by  the  court  nor  waived  by 
Uie  party  filing  the  same.  Omaha  Loan  A 
Trmt  Co.  V.  Walews,  64  Neb.  89  (89  N.  W. 
623). 

329.  (1906.)  Although  separate  decrees 
are  entered  after  consolidation  of  the  orig- 


inal suit  with  one  by  defendant  sgalost 
plaintiff  asking  the  same  relief,  they  are,  in 
effect,  one  decree,  and  an  order  vacating  the 
one  vacates  both.  Bthallenberg  v.  Kroegerr 
77  Neb.  788  (110  N.  W.  664). 

 Vacation  aa  to  part  of  Judgment 

debtors. 

330.  (1907.)  The  vacation  of  a  Judgment 
against  one  Judgment  debtor  whose  interests 
are  inseparable  ipso  facto  vacates  it  as  to 
other  judgment  debtors,  aturgis,  Cornith  d 
Bum  Co.  V.  Miller,  79  Neb.  404  (112  N.  W. 
695). 

331.  (1907.)  A  judgment  rendered  against 
one  defendant  as  principal  and  others  as 
sureties  was  set  aside  as  to  the  principal 
on  his  motion.  Held,  That  the  interests  of 
the  judgment  debtors  were  Inseparable,  and 
that  the  vacating  of  the  Judgment  as  to  the 
principal  vacated  It  ipto  facto  as  to  all  par- 
ties, aturgis,  Cornish  d  Bum  Co.  v,  Mttter,. 
79  Neb.  404  (112  N.  W.  595). 

Application  em  waiver  of  appeal. 

332.  (1901.)  The  filing  of  a  motion, 
which  is  overruled,  to  vacate  a  decree  and 
dismiss  the  action  in  which  It  is  rendered, 
because  of  findings  of  fact  made  by  the 
court  in  the  same  action,  does  not  waive  an 
appeal  from  the  decree  thus  vainly  attacked. 
Anderson  v.  Hendrickton,  1  UnOf.  610  (95 
N.  W.  844). 

Kandamua  to  compel  reinstatement. 

333.  (1902.)  As  an  order  setting  aside 
a  decree  and  granting  a  new  trial  made 
without  jurisdiction,  may  be  reviewed  on 
error  or  appeal  as  soon  as  it  results  in  a 
new  decree,  a  writ  of  mandamus  will  not 
Issue  to  compel  vacation  of  such  order  and 
reinstatement  of  the  original  decree.  State, 
ex  rel.  Chadron  Loan  ^tt'n,  v.  Wettover,  t 
Unof.  768  (89  N.  W.  1002). 

Z.  EQUITABLE  BELIEF. 
A.  Nature  of  Remedy. 
Bight  to  relief  in  generaL 

334.  (1871.)  Equity  will  control  Judg- 
ments, so  as  to  protect  equities  of  third  par- 
ties existing  at  its  recovery.  Filley  v.  Dun- 
can, 1  Neb.  134  (93  Am.  Dec  337). 

335.  (1899.)  The  provisions  of  the  code 
in  regard  to  vacation  of  judgments  and 
granting  of  new  trials  are  not  exclusive.  The 
right  to  an  Independent  equitable  action  also 
exists,  and  such  action  may.  under  certain 
circumstances,  be  prosecuted  after  removal 
and  review  of  the  judgment  suit  In  the  court 
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of  last  resort.  Meyers  v.  Smith,  59  Neb.  30 
180  N.  W.  273). 

336.  (1901.)  Ordinarily  when  a  party 
procuree  a  judgment  In  the  district  court  he 
is  entitled  to  the  benefit  o(  his  Judgment 
or  to  tbe  privilege  of  defending  Its  regu- 
larity in  the  supreme  court;  and  his  right 
ia  this  matter  should  not  be  denied  him  ex- 
c^t  In  an  extraordinary  case  In  which  the 
uDBUccesBful  litigant  has  been  denied  bis 
cODStitational  right  to  have  his  cause  prop- 
erly reviewed  in  the  supreme  court  without 
any  fault  of  his  ovrn.  Langan  v.  Parkhurst, 
1  Unof.  804  (96  N.  W.  63). 

337.  (1903.)  The  provisions  of  section 
602  of  the  code  of  civil  procedure  are  con- 
current with  equity  Jurisdiction  to  relieve 
against  Judgments  after  the  term  at  which 
they  are  rendered.  MacCall  v.  Loonejf,  4 
Unof.  715  (96  N.  W.  238). 

338.  (1907.)  Injunction  will  not  lie  to 
restrain  the  enforcement  of  a  Judgment  ob- 
tained in  an  action  at  law,  where  there  Is 
DO  claim  of  want  of  jurisdiction  or  of  fraud 
or  mistake,  and  where  the  situation  of  the 
parties  remains  unchanged.  Cox  V.  A.nder' 
80n.  79  Neb.  76  (112  N.  W.  317). 

Nature  and  form  of  remedy. 

339.  (1899.)  Injunction  is  the  appropri- 
ate remedy  to  prevent  an  execution  sale  of 
land  for  the  Mttlsfactlon  of  a  Judgment 
which  Is  neither  a  lien  on  the  property  nor 
a  personal  charge  against  the  owner.  Pre- 
dohl  V.  O'Suttivan,  59  Neb.  311  (80  N.  W. 

9e»). 

340.  ( 1903. )  Where  Issues  have  been 
made  and  trial  had  on  the  merits,  the  de- 
feated party  should  not  he  heard  to  com- 
plain for  the  flrst  time  on  appeal  In  the 
supreme  court,  that  the  form  of  action 
should  have  been  by  petition  under  section 
602  of  the  code  Instead  of  by  petition  In 
equity.  MacCaJl  v.  Loonejf,  4  Unof.  715  (96 
N.  W.  238). 

Judgments  against  which  relief  may  be 
had. 

341.  (1900.)  A  court  of  equity  may  va- 
cate an  order  ccnflrmlng  a  Judicial  sale  and 
dlschai^  the  purchaser  who  has  become 
Bueh  through  fraud,  accident  or  mistake. 
Kampman  V.  Iftceicaner,  60  Neb.  208  (82  N. 
W.  623). 

Existence  of  other  remedy. 

342-    (1875.)    Where  It  would  be  proper 
for  a  court  of  law  to  grant  a  new  trial,  it 
the  application  had  been  made  while  that 
20  11 


court  had  the  power,  it  is  equally  proper 
for  a  court  of  equity  to  do  so,  if  the  api)1I- 
catlon  be  made  when  the  court  of  law  has 
no  means  of  granting  such  trial.  Horn  v. 
Queen,  4  Neb.  108;  (1D06)  Bankers  Uniondf 
the  World  V.  Landit,  75  Neb.  626  (106  N. 
W.  973). 

343.  (1893.)  Where  none  of  the  special 
proceedings  provided  by  the  code  Is  avail- 
able, an  actl<m  In  equity  will  lie  to  enjoin 
against  the  enforcement  of  a  judgment  taken 
by  default  in  violation  of  a  promise  by  the 
plaintiff  to  dismiss  the  action.  Cadtoallader 
V.  McClav.  37  Neb.  359  (66  N.  W.  1064;  40 
Am.  St.  Rep.  496). 

344.  (1897.)  Where  Judgments  were  ren- 
dered in  the  county  court  and  transcripts 
thereof  filed  In  the  district  court  and  the 
lands  of  the  defendant  were  levied  upon  and 
advertised  for  sale,  all  l>efore  he  learned  of 
the  pendency  of.  the  suit  and  when  he  had 
a  good  defense  to  the  merits,  held,  that  the 
remedy  by  proceedings  in  Uie  county  court 
to  vacate  the  Judgments  under  section  602 
of  the  code  was  Inadequate  and  Injunction 
a  proper  remedy.  Radzuweit  v.  Watkint,  63 
Neb.  412  (73  N.  W.  679). 

345.  (1898.)  A  court  Of  equity  will  not 
enjoin  the  enforcement  of  a  judgment  of  a 
justice  of  the  peace  where  it  appears  that 
a  plain  and  adequate  remedy  existed  at  law. 
Mover  V.  Nelson,  54  Neb.  434  (74  N.  W. 
841). 

Grounds  in  general. 

346.  (1876.)  A  court  of  equity  will  only 
grant  relief  against  a  Judgment  in  case  of 
newly  discovered  evidence,  surprise  or  fraud, 
or  where  a  party  is  deprived  of  the  means 
of  defense  by  circumstances  beyond  his  con- 
trol. Horn  V.  Queen,  4  Neb.  108;  (1906) 
Bankers  Union  of  the  World  v.  Landit,  75 
Neb.  625  (106  N.  W.  973). 

347.  (1877.)  A  court  of  equity  will  grant 
relief  against  judgments  obtained  by  fraud, 
surprise  or  mistake,  or  when  from  any  cause 
manifest  injustice  has  been  done.  Horn  v. 
Queen,  5  Neb.  472. 

348.  (1879.)  To  authorize  a  court  of 
equity  to  Interfere  with  a  Judgment  of  a 
court  of  law,  it  must  appear  that  It  Is 
against  conscience  to  permit  the  judgment  to 
be  enforced.  Young  v.  Morgan,  9  Neb.  169 
(2  N.  W.  237). 

349.  (1884.)  A  suit  to  set  aside  or 
modify  a  Judgment  for  a  cause  other  than 
those  enumerated  In  section  602  of  the  civil 
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code  must  be  founded  on  come  recognized 
source  of  equity  jurisdiction,  such  as  fraud, 
accident,  or  mistake,  or  the  same  should  be 
dismissed.  Douglas  County  v.  Connell,  16 
Neb.  617  (19  N.  W.  591). 

850.  (1892.)  The  Jurisdiction  of  courts 
of  equity  to  set  aside  judgments  at  law  will 
be  exercised  only  when  It  appears  that  the 
judgment  complained  of  Is  unconscionable, 
and  when  the  party  applying  had  no  oppor- 
tunity to  make  defense,  or  was  prevented 
from  so  doing  by  accident  or  the  fraud  of 
the  opposing  party.  Shufem  v.  Oandy,  3i 
Neb.  32  (51  N.  W.  302). 

361.  (1898.)  An  action  may  be  main- 
tained to  enjoin  the  enforcement  of  a  void 
judgment  when  there  is  a  concurrence  of 
the  following  conditions:  (l)  The  Judgment 
must  be  without  any  legal  or  equitable  basis: 
(2)  its  invalidity  must  not  appear  on  the 
face  of  the  record;  and  (3)  the  party  com- 
plaining must  be  without  an  adequate 
remedy  at  law.  Kaufmann  v.  Drexel,  56 
Neb.  229  (76  N.  W.  559). 

862.  (1899.)  To  justify  an  Injunction 
against  enforcement  of  a  judgment  in  favor 
of  a  creditor,  the  debtor  must  show  that  by 
fraud  or  mistake,  or  accident,  and  without 
fault  on  his  part,  he  was  prevented  from 
interposing  a  valid  defense.  CUy  of  Broken 
Bow  V.  Broken  Bow  Waterworkg  Co.,  57  Neb. 
548  (77  N.  W.  1078). 

353.  (1899.)  The  fact  that  after  an 
agreement  for  an  amicable  suit,  the  attorney 
for  def«idant,  as  an  accommodation  to  the 
non-resident  attorneys  for  plaintiff,  signed 
their  name  to  the  petition  dictated  by  them, 
and  filed  It,  does  not  show  that  be  was  attor- 
ney for  both  parties  so  aa  to  constitute 
ground  for  enjoining  enforcement  of  the 
judgment.  City  of  Broken  Bow  v.  Broken 
Bow  Waterworks  Co.,  57  Neb.  548  (77  N.  W. 
1074). 

354.  (1903.)  It  l3  only  where  a  final 
judgment  has  been  procured  by  fraud,  or 
some  order  which  by  reason  of  the  lapse  of 
the  term  and  Its  finality  cannot  be  set 
aside  by  the  ordinary  powers  of  the  court, 
that  Its  equity  powers  come  into  play.  £t- 
tate  of  James  v.  O'Neill,  70  Neb.  132  (97  N. 
W.  22). 

Erron  and  irregularities. 

355.  (1893.)  A  court  of  equity  will  not 
enjoin  the  collection  of  a  Judgment  at  law 
on  account  of  mere  Irregularities  or  errors 
on  the  part  of  the  trial  court.  Errors  at 
the  trial  or  In  the  proceedings  must  be  cor- 


rected in  the  trial  court  or  hy  t'lrect  pro- 
ceeding in  the  appellate  court.  Potloek  r. 
Bond,  36  Neb.  869  (54  N.  W.  660). 

866.  (1895.)  Where  the  failure  to  file  a 
motion  to  set  aside  a  judgment  results  from 
the  laches  of  counsel.  It  will  not  be  set 
aside  in  equity,  after  the  term  expires,  on 
the  ground  that  the  clerk  did  not  make  the 
journal  entry  immediately.  Slater  v.  Skirv- 
inff,  45  Neb.  594  (63  Neb.  848). 

367.  (1896.)  Equity  will  not  interfere  to 
prevent  the  enforcement  of  a  judgment  on 
account  of  mere  error  of  law.  Fog!  v.  Me- 
Clay,  48  Neb.  820  (67  N.  W.  888.) 

Immaterial  errors. 

368.  (1903.)  Equity  will  not  interfere 
with  a  judgment,  on  a  mere  showing  of  a 
nominal  or  technical  violation  of  the  plain- 
tiff's rights;  substantial  injury  must  be 
shown.  Von  Every  v.  Sanders,  69  Neb.  609 
(95  N.  W.  870). 

Want  of  Jurisdiction. 

359.  (1895.)  The  rendition  of  judgment 
by  a  court  without  Jurisdiction  la  not 
ground,  In  an  independent  case,  for  a  per- 
petual injunction  restraining  the  Judgment 
creditor  from  prosscuUng  any  remedy  In 
respect  to  the  claim  upon  which  his  Judg- 
ment was  based.  Paul  A  Co.  v.  Davidson, 
43  Neb.  505  (61  N.  W.  736). 

360.  (1897.)  An  Insurance  company  sued 
in  a  county  in  which  It  had  no  agency  and 
hence  In  which  the  court  had  no  Jurisdiction 
over  it,  has  no  adequate  remedy  at  law,  by 
special  appearance,  appeal,  or  resistance  of 
execution,  and  hence  may  maintain  a  suit 
to  enjoin  the  enforcement  of  the  judgment. 
Bankers  Life  Ins.  Co.  v.  Bobbins,  53  Neb.  44 
(73  N.  W.  269). 

Defect  in  process. 

361.  (1872.)  A  petition  in  equity  to 
avoid  a  judgmeot,  on  the  ground  that  the 
return  to  the  summons  showing  due  service 
is  false,  draws  the  return  In  question  col- 
laterally, and  cannot  be  sustained.  Johnson 
V.  Jones,  2  Neb.  126. 

362.  (1893.)  A  court  of  equity  will  not 
vacate  a  judgment  at  law  merely  on  the 
ground  that  the  officer's  return,  that  he  had 
served  the  summons  on  the  defendant  to 
the  Judgment  by  leaving  a  copy  of  the  proc- 
ess at  bis  usual  place  of  residence,  was 
false.  It  most  also  be  averred  and  proved 
that  the  defendant  to  the,  judgment  his  a 
meritorious  defense  to  the  same.  Janes  v. 
Howell,  37  Neb.  320  (55  N.  W.  965;  40  Am. 
St.  Rep.  676). 
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363.  (1903.)  Where  a  summons  was 
•erred  on  defendant  daring  his  absence.  b7 
lesTlng  a  copy  at  his  usual  place  ot  resi- 
dence, the  serrice  being  void  because  not 
served  in  time,  and  the  defendant  does  not 
return  to  his  home  for  more  than  a  month 
aner  each  serrice  ot  summons,  and  on  hie 
retum  does  not  find  the  copy  of  the  writ 
•Dd  has  no  notice  of  any  kind  of  the  pend- 
ency of  (he  action,  or  that  a  Judgment  has 
been  rendered  against  him.  until  too  late 
to  avail  himself  of  any  legal  remedy,  he 
cannot  be  said  to  be  guilty  ot  laches,  and 
may  enjoin  the  collection  ot  the  Judgment, 
where  the  tftct  tliat  It  is  void  appears  upon 
the  face  of  the  record,  and  he  has  a  good 
defense  to  the  original  action.  Btrotobritige 
V.  Miller,  i  Unof.  449  (94  N.  W.  825). 

Kistake  or  accident 

3$4.  (1885.)  Where  by  mistake  or  mls- 
nndersUndlng  of  parties  a  party  baring  a 
perfect  defense  to  an  action  which  he  bad 
pleaded  and  is  prosecuting,  is  induced  to 
abtndon  his  defense,  bellering  In  good  faith 
that  such  a  decree  will  be  entered  and  pro- 
ceedings had  as  wilt  perfect  and  quiet  his 
title  to  real  estate  which  he  has  purchased, 
and  to  which  he  has  a  perfect  title,  and, 
while  relying  upon  what  be  believes  the 
promise  of  the  opposite  party,  such  proceed- 
ings are  bad  as  will  virtually  destroy  his 
title,  he  may  In  equity  have  the  decree  and 
proceeding  set  aside  In  order  that  he  may 
make  his  detense.  Buchanan  v.  Qrigga,  18 
Neb.  121  (24  N.  W.  452). 

3$5.  (1897.)  A  court  ot  equity.  In  grant- 
ing relief  against  judgments,  is  not  re- 
stricted to  cases  where  the  court  entering 
tbe  Judgment  complained  of  was  without 
jurisdiction,  but  will  extend  its  assistance 
In  cases  where  Jurisdiction  was  obtained, 
but  tbe  defendant,  without  fault  or  negli- 
gence on  his  part,  but  by  accident  or  mis- 
fortune, was  prevented  from  making  his  de- 
fense, provided  It  be  further  shown  that  he 
had  a  good  defense  to  the  merits.  Radzu- 
veil  t:  Watkins.  53  Neb.  412  (73  N.  W.  679). 

366.  (1898.)  Equity  will  not  vacate  a 
Judgment  on  account  ot  an  innocent  mis- 
take or  want  of  recollection  on  the  part  ot 
the  plaintiff  or  bis  witnesses.  Jlfunro  v. 
Callahan,  55  Neb.*  75  (75  N.  W.  151;  70  Am. 
St  Rep.  366). 

367.  (1899.)  Tbe  fact  that  tbe  judg- 
aieut  debtor,  without  fraud  or  concealment 
u  to  the  tacts,  mistook  the  law  and  so  suf- 
fered Judgment,  does  nst  constitute  a  mis- 


take which  mtitles  him  to  have  the  en- 
forcement ol  the  Judgment  enjoined,  dtp 
of  Broken  Bow  v.  Broken  Bow  Water  Works 
Co.,  57  Neb.  548  (77  N.  W.  1078). 

36S.  (1903.)  The  plaintiff,  a  (German  ad- 
vanced in  years,  illiterate  and  unable  to 
understand  Bngllsh,  was  made  a  defendant 
In  a  foreclosure  proceeding,  afftatlug  land 
In  which  he  had  an'  equitable  interest  un- 
der a  win.  At  the  plaintiff's  suggestloa  he 
counselled  with  Us  attorney  who  drew  his 
answer  assertjug  his  equitable  interest  In 
the  land  but  admitting  that  it  was  inferior 
to  the  plaintiff's  under  its  mortgage;  a  de- 
cree waa  entered  accordingly  and  the  land 
sold  tor  little  more  than  enough  to  satisfy 
the  prior  lien.  The  defendant  acted 
throughout  tbe  litigation  under  tbe  belief, 
induced  by  tbe  plaintiff  and  Its  attorney, 
that  his  Interest  and  those  of  the  mortgagee 
were  harmonious  and  that  he  should  secure 
the  full  amount  due  him  under  tbe  provi- 
sions of  tbe  will  by  a  sale  of  the  land.  Held, 
under  the  facts  and  circumstances  as  de- 
lineated in  the  opinion,  that  he  was  not 
culpably  negligent  in  adopting  the  course 
pursued  and  that  the  loss  ot  substantial 
rights,  by  reason  of  his  equitable  interest! 
In  tbe  land  being  fixed  as  a  Junior  lien,  was 
brought  about  from  causes  which  render  it 
proper  for  equity  to  intervene  and  grant  a 
new  trial.  Ktabunde  v.  Byron  Reed  Co.,  69 
Neb.  126  (98  N.  W.  182). 

369.  ( 1903. )  A  misunderstanding  be- 
tween borne  attorneys  ot  a  defendant,  sued 
in  a  county  more  than  two  hundred  mllet 
from  his  residence,  where  service  was  ob- 
tained through  his  temporary  presence 
there,  and  attorneys  at  the  place  ot  suit,  by 
reason  of  which  the  latter  supposed  that 
their  employment  was  only  temporary  and 
preliminary,  but  the  former  and  the  de- 
fendant regarded  it  as  general  and  for  the 
entire  case,  for  which  reason  a  valid  de- 
fense Qiiled  of  presentation,  and  a  Judgment 
was  rendered  on  an  ex  parte  hearing,  is 
sufflcient  ground  for  setting  the  Judgment 
aside  on  petition  after  tbe  term,  where  tbe 
defendant  has  acted  with  reasonable  dili- 
gence in  preparing  bis  defense  and  with 
promptness  on  learning  of  tbe  Judgment. 
JlfacCalJ  V.  Looney,  4  Unof.  715  (96  N.  W. 
238). 

Negligence  of  attorney. 
See,  also,  ante,  S  268. 

370,  371.  (1898.)  A  court  ot  equity  will 
not  afford  relief  against  a  Judgment  or  de- 
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cree  obtained  against  a  party  through  his 
attorney's  negligence.  Funk  v.  Kantaa  Mfg. 
t7o..  53  Neb.  450  (73  N.  W.  931);  (1905) 
TooUe-Weakiejf  Millinery  Co.  v.  BilHngsley, 
74  Neb.  531  (105  N.  W.  85). 

Fraud  or  misconduct  of  adverae  party. 

372.  (1871.)  Strong  positive  proof  of 
fraud  is  required  to  avoid  the  recitals  and 
finding  In  a  decree  of  a  court  of  general 
Jurisdiction.   Miller  v.  Finn,  1  Neb.  254. 

373.  (1886.)  Where  a  decree  has  been' 
Improperly  obtained,  and  a  party  defendant 
has  been  deprived  of  his  defense  by  the  con- 
duct of  the  successful  party,  who  had  no 
cause  of  action,  and  whose  rights  had  been 
adversely  adjudicated  In  another  suit,  he 
will  be  enjoined  from  enforcing  such  de- 
cree. Buchanan  v.  Origga.  20  Neb.  Ifi5  (29 
N.  W.  297). 

374.  (1889.)  Where  a  creditor,  In  deal- 
ing with  peTBons  unaccustomed  to  business, 
assures  them  that  If  there  is  any  misbUie 
that  he  will  correct  It  when  they  come  to 
pay  the  notes  then  being  given,  and  they 
rely  upon  his  honesty  and  representations, 
and  are  thereby  Induced  to  confess  judg- 
ment for  a  greater  sum  than  Is  actuall} 
due,  a  court  of  equity  may  grant  relief. 
Shufeldt  V.  Oandy,  25  Neb.  602  (41  N.  W. 
553). 

376.  (1892.)  Fraud  which  is  available  as 
a  ground  for  avoiding  a  judgment  by  a 
court  of  equity,  must  have  intervened  In  the 
action  or  proceeding  In  which  the  judgment 
was  obtained.  Fraud  In  an  antecedent 
transaction  not  connected  with  the  Judg- 
ment Is  not  of  itself  sufficient.  Shufeldt  v. 
Ganay,  34  Neb.  32  (51  N.  W.  302). 

376.  (1892.)  A  court  of  equity  will  grant 
relief  against  a  Judgment  procured  by  the 
creditor's  fraudulent  concealment  of  facts. 
Phillips  V.  Kuhn.  35  Neb.  187  (52  N.  W. 
881). 

377.  (1893.)  A  Judgment  will  be  set 
aside  where  It  was  taken  after  a  settlement 

between  the  parties,  and  contrary  to  plain- 
tiff's promise  to  dismiss  the  action,  the  de- 
fendant having  relied  upon  the  promise  and 
Bo  suffered  default.  Cadtcallader  v.  McClay, 
37  Neb.  359  (55  N.  W.  1054;  40  Am.  St. 
Rep.  496). 

378.  (1893.)  A  party  to  an  action  Is  Jus- 
tified In  relying  on  a  promise  of  his  adver- 
sary to  dismiss  although  such  other  was  an 
infant,  possessing  apparently  good  judgment 
and  discretion  and  having  been,  by  his 


father,  who  appeared  in  the  action  as  his 
next  friend,  permitted  to  transact  the  busi- 
ness out  of  which  the  action  arose,  and  a 
Judgment  obtained  by  default,  by  reason  of 
his  remaining  away  on  the  strength  of  such 
promise,  will  be  set  aside.  Cadwallader  v. 
McClay,  37  Neb.  359  (55  N.  W.  1054;  40  Am. 
St  Rep.  496). 

379.  (1903.)  Equity  will  relieve  against 
a  Judgment  or  decree  on  the  ground  of 
fraud,  actual  or  constructive,  committed  by 
the  successful  party  or  where,  from  excusa- 
ble neglect,  a  defendant  has  been  prevented 
from  Interposing  a  mwltorlous  defense  or 
establishing  grounds  entitling  him  to  affirm- 
ative relief  In  such  action.  Klabunde  v. 
Byron  Reed  Co.,  69  Neb.  126  (98N.W.  182). 

Perjury. 

380.  (1898.)  Equity  will  generally  not 
vacate  a  Judgment  on  account  of  the  perjury 
of  witnesses  other  than  the  parties.  Jfunro 
V.  Callahan,  55  Neb.  75  (76  N.  W.  151;  70 
Am.  St  Rep.  366). 

381.  (1898.)  Where  a  Judgment  depends 
for  its  support  upon  the  evidence  of  the  suc- 
cesEful  party  and  the  defeated  party  haa  a 
valid  defense  which  he  was  prevented  from 
establl^lng  by  reason  of  the  former's  pei^ 
Jury,  and  where  he  has  been  guilty  of  no 
negligence  and  has  fflihausted  all  his  ordi- 
nary legal  remedies  for  obtaining  a  vacation 
of  such  Judgment,  then  equity.  In  a  proper 
proceeding,  will  vacate  such  judgment  and 
grant  the  defeated  party  a  new  trial.  3funro 
V.  CalJahan,  66  Neb.  75  (76  N.  W.  151;  70 
Am.  St  Rep.  366). 

382.  (1899.)  In  an  equitable  action  to 
vacate  a  judgment  on  the  ground  of  the  re- 
ception of  false  testimony  or  perjury,  com- 
mitted during  the  trial  of  the  cause  in  which 
it  was  rendered,  the  general  rule  is  that 
the  action  must  be  predicated  upon  perjury 
of  the  successful  party,  or  his  witnesses,  or 
on  matter  in  the  evidence  produced  for  him. 
Meyers  v.  Smith,  69  Neb.  30  (80  N.  W.  273). 

Newly  discovered  evidence. 

383.  { 1899. )  Alleged  newly-dfseovered 
evidence,  consisting  of  statements  of  the 
successful  party  and  the  main  witness  In  an 
action  of  criminal  conversation  averred  to 
have  been  made  after  the  trial  and  out  of 
court  being  cumulative  or  impeaching  In 
Us  character,  determined  not  nufflclent  to 
uphold  a  decree  of  vacation  of  the  Judgment 
and  the  granting  of  a  new  tHal.  Meyers  v. 
Smith,  59  Neb.  30  (80  N.  W.  273). 
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Bemoval  of  apparent  lien  of  judgrment. 

384.  (1899.)  EqulUble  relief  may  b© 
granted  for  the  removal  from  a  homestead 
of  the  apparent  Hen  of  a  Judgment  on  the 
theory  that  such  lien,  though  only  apparent. 
Is  a  cloud  upon  the  owner's  title.  Smitfc  v. 
Keufeld,  57  Neb.  660  (78  N.  W.  278). 

Penons  entitled  to  relief. 

385.  (1905.)  In  an  action  to  set  aalde  a 
decree  of  the  district  court  affecting  the  title 
to  real  estate,  a  plaintiff  cannot  be  per- 
mitted to  recover,  unless  It  appears  from  the 
pleadings  and  proof  that  he  has  some  inter- 
est in  the  Utle  to  the  property  Involved. 
SMI  V.  Maailonka,  74  Neb.  309  (104  N.  W. 
188). 

Hecessity  of  existence  of  defense  or  cause 
of  «ctIon. 

386.  (1886.)  A  court  Of  equity  will  not 
enjoin  a  Judgment  »t  law  unless  It  appears 
that  the  plaintiff  has  a  valid  defense,  which 
b?  reason  of  fraud,  accident,  or  drcum- 
stancea  beyond  his  control,  etc..  he  was  un- 
able to  avail  himself  of.  Gould  v.  Lough- 
run.  19  Neb.  392  (27  N.  W.  S97). 

387.  (1888.)  A  court  of  equity  will  not 
enjoin  a  Judgment  at  law  on  behalf  of  a 
plaintiff  against  whom  the  Judgment  had 
been  rendeied  unless  it  appears  that  he  has 
a  valid  cause  of  action,  which,  by  reason 
of  fraud,  accident,  or  circumstances  beyond 
his  control,  he  was  unable  to  be  present, 
and  that  he  had  no  remedy  at  law,  by  direct 
proceedings,  to  correct  the  error  of  the  Jus- 
tice of  the  peace.  Proctor  v.  Pettitt,  25  Neb. 
9fi  (41  N.  W.  131). 

388.  (1890.)  A  court  of  equity  will  not 
set  aside  a  Judgment  at  law  regular  on  its 
face,  unless  It  Is  shown  to  liSTe  been  ren- 
dered where  no  cause  of  action  existed. 
0$born  v.  OeAr,  29  Neh.  661  (46  N.  W.  84). 

389.  (1892.)  A  Judgment  at  law,  valid 
on  Its  face,  will  not  be  enjoined  on  behalf 
of  the  defendant  against  whom  it  was  ren- 
dered, when  it  does  not  appear  that  he  has 
a  valid  defense  to  the  cause  of  action  upon 
which  the  Judgment  was  entered.  Petalka 
V.  Fitle,  33  Neb.  756  (51  N.  W.  131). 

390.  (1892.)  To  authorize  the  enjoining 
of  a  Judgment  it  must  appear  that  there  is 
a  good  defense  to  the  merits  and  that  the 
Judgment  is  contrary  to  equity  and  good 
conscience.  Wilaon  v.  Bhipman.  34  Neb.  573 
(52  N.  W.  676;  33  Am.  St  Rep.  517). 

391.  (1895.)  A  court  of  equity  will  not 
enjoin  the  enforrcnicnt  of  a  Judgment  at 
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law  unless  It  appears  that  plaintiff  had  at 

the  time  of  the  rendition  of  such  Judgment 
a  valid  defense,  and,  if  the  relief  prayed 
could  have  been  afforded  upon  the  applica- 
tion under  section  C02.  code  of  civil  proced- 
ure, relating  to  new  trials,  It  miut,  in 
addition,  be  satisfactorily  shown  that  by  rea- 
son of  fraud  or  eirenmstanees  beyond  the 
control  of  plaintiff  he  has  been  prerented 
from  availing  himself  of  the  provisions  of 
the  aforesaid  action.  Woodward  v.  Pike,  43 
Neb.  777  (62  N.  W.  230). 

392.  (1897.)  In  an  action  to  enjoin  the 
enforcement  of  a  Judgment,  relief  should  not 
be  granted  because  of  the  service  of  an  un- 
authorized summons  upon  which  such  Judg- 
ment was  rendered,  in  the  absence  of  a 
showing  of  the  existence  of  a  defense  to  the 
cause  of  action  which  formed  the  basis  of 
the  Judgment  assailed.  Picket  v.  Vick,  50 
Neb.  401  (69  N.  W.  961). 

393.  (1897.)  Enforcement  of  a  Judgment 
at  law  win  not  be  restrained  unless  plain- 
tiff In  the  suit  In  equity  has  a  defense  not 
available  In  the  former  action  or  which  by 
fraud  or  accident  he  did  not  present  hosey 
V.  Neidig,  52  Neb.  167  (71  N.  W.  1067). 

394.  (1899.)  A  court  of  equity  will  not 
grant  relief  against  an  irregular  or  void 
Judgment  unless  It  appears  that  there  Is  a 
defense  to  the  action  in  which  the  Judgment 
was  rendered.  McBride  v,  Wakefield,  68 
Neb.  442  (78  N.  W.  713). 

395.  (1901.)  Equity  will  not  relieve 
against  a  Judgment  at  law  unless  the  con*- 
plalnant  both  pleads  and  proves  a  defense 
thereto  upon  the  merits.  Dorwart  v.  Trojfer. 
S  Dnof.  22  (96  N.  W.  116). 

896.  (1907.)  Equity  Will  not  enjoin  the 
collection  of  a  Judgment  at  law,  In  which 
the  defendant  has  been  served  by  legal  proc- 
ess unless  It  be  made  to  clearly  and  con- 
clusively appear  that  the  default  of  the 
defendant  was  without  fault  or  negligence 
on  the  part  of  the  one  complaining,  and  that 
a  valid  and  legal  defense  exists  against  the 
Judgment  rendered  In  the  law  action  Row- 
land V.  Staniford,  78  Neb.  343  (110  N.  W. 
1021). 

Failure  or  neglect  to  Interpose  defense, 

397.  (1877.)  In  an  original  action  in 
equity  to  vacate  a  Judgment  or  decree.  If 
the  ground  of  complaint  Is  not  the  result  of 
fraud  on  the  part  of  the  plaintiff,  or  some 
ctrcnmstaiice  beyond  the  control  of  the  de- 
fendant, but  is  occasioned  by  the  fault,  neg- 


Digitized  by 


{388 


JUDGMENT. 


{409 


llg«nce  or  want  o(  ordinary  diligence  on  the 
part  of  the  defendant,  he  will  not  be  per- 
mitted to  deny  the  correctness  of  the  Judg- 
ment or  decree,  or  to  renew  the  coDtroversy. 

Pope  V.  Hooper,  6  Neb.  178.' 

398.  (1882.)  Equity  will  afford  no  relief 
against  a  Judgment  to  a  party  who  has  pur- 
posely or  negligently  omitted  to  make  hla 
defense  at  law.   Ttmnff  v.  Morgan,  13  Neb. 

48  (13  N.  W.  1). 

399.  (1892.)  Equity  will  not  Interfere  to 
'relieve  a  party  who,  being  under  no  dis- 
ability, hae  failed  to  make  his  defease  at 
law  on  acount  of  his  own  Diligence.  Shu- 

feldt  V.  Oandy,  34  Neb.  32  (51  N.  W.  302). 

400.  (1896.)  A  court, of  equity  will  not 
enjoin  a  Judgment  at  law  upon  the  ground 
of  fraud  where  it  does  not  appear  that  such 
Judgment  is  Inequitable,  or  where  it  Is  dis- 
closed that  plaintiff  bas  not  exercised  due 
diligence  In  the  assertion  of  his  rights  by 
Interposing  a  defense  In  the  original  suit. 
Noncegian  Plow  Co.  v.  Bollman,  47  Neb.  186 
(66  N.  W.  292;  31  L.  R.  A.  747). 

401.  (1901.)  Equity  will  not  relieve 
against  a  Judgment  at  lav  In  a  case  where 
defendant  had  knowledge  or  notice  of  the 
pendency  of  the  action  In  time  to  make  his 
defense  therein,  and  has  negligently  omitted 
to  do  80.  DortDort  v.  Troyer,  2  Unof.  22  (96 
N.  W.  22). 

402.  (1903.)  A  court  of  equity  will  not 
grant  relief  against  a  Judgment  taken  by  de- 
fault, where  the  applicant,  shown  to  have 
been  duly  served  with  summons,  failed  to 
avail  himself  of  an  opportunity  to  defend, 
such  failure  not  being  the  result  of  fraud, 
accident  or  mistake,  unmixed  with  laches  on 
his  part.  McBale  v.  Uetz,  70  Neb.  106  (96 
N.  W.  1004). 

XfEect  as  waiver  of  right  to  appeal. 

403.  (1902.)  Where  a  party  Institutes  a 
suit  In  equity  to  vacate  a  Judgment  at  law, 
and  from  a  decree  rendered  modifying  such 
Judgment  he  prosecutes  no  appeal,  he  will 
be  barred  from  furUier  prosecuting  error 
from  an  adverse  ruling  on  a  motion 
which  he  had  previously  made  to  vacate 
the  same  Judgment.  Kellogg  a  Co.  v.  BpW' 
gur,  3  Unof.  595  (100  N.  W.  1025). 

B.  JuTladietifm  and  Proceedings. 
Jnrlsdictloii  and  Tenue. 

404.  (1890.)  An  action  to  enjoin  a  Judg- 
ment must  be  brought  In  the  county  where 
the  Judgment  creditor  resides  or  In  which 
!■  situated  land  upon  which  the  Judgment  Is 


a  lien.  Cohbey  v.  Wright,  29  Neb.  274  (45 
N.  W.  460). 

406.  (1890.)  An  action  to  enjoin  a  Judg- 
ment rendered  In  Gage  county  was  brought 
in  Lancaster  county  against  the  sheriff  of 
lAneaster  county  and  the  plaintiff  In  the 
Judgment,  a  resident  of  Oage  county,  and  on 
the  trial  the  action  as  to  the  sheriff  was  dis- 
missed and  a  decree  by  default  rendered 
against  the  plaintiff  In  the  Judgment.  The 
Injunction  was  afterwards  dissolved  by  the 
supreme  court  and  the  action  dismissed. 
Afterwards,  upon  a  furtlier  showing  that  the 
Judgment  complained  of  waa  a  Uen  upon  cer- 
tain real  estate  of  the  plaintiff  In  Lancaster 
county,  and  thereby  created  a  cloud  thereon, 
the  Judgment  of  dismissal  was  modified 
upon  payment  of  costs  so  as  to  permit  an 
amended  petition  to  be  filed  setting  forth 
the  facts  as  to  the  alleged  lien.  An  amended 
petition  was  thereupon  filed,  in  which  there 
la  no  allegation  or  claim  that  the  Judgment 
In  question  Is  a  Hen  upon  any  specific  real 
estate  of  the  plaintiff.  Held.  That  the  court 
had  no  Jurisdiction  and  that  the  decree  for 
the  plaintiff  therein  is  a  nullity.  Cobbey  v. 
WHght,  29  Neb.  274  (45  N.  W.  460). 

Lachea. 

406.  (1890.)  Where  defendant  waited 
for  ten  years  after  a  Judgment  was  rendered 
against  him,  and  nearly  nine  years  after  he 
became  aware  of  such  judgment,  before 
filing  a  petition  to  set  It  aside,  he  lost,  by 
laches,  his  right  to  have  It  set  aside.  0^ 
&om  V.  Othr,  29  Neb.  661  (46  N.  W.  84). 

Pleading. 

407.  (1880.)  A  waiver  or  release  of 
error,  occurring  after  final  order  or  judg- 
ment, should  be  pleaded  and  not  set  up  by 
affidavit ;  but  if  stated  In  affidavits,  without 
objection,  It  is  too  late  on  the  hearing  to 
object  to  the  form  of  the  proceedtngE. 
Treitachke  v.  Western  Orain  Co.,  10  Neb. 
368  (6  N.  W.  427). 

408.  (1898.)  The  allegations  of  the  peti- 
tion held  to  support  a  decree  of  the  district 
court  vacating  a  Judgment  at  law  procured 
by  the  perjury  of  the  successful  party  on 
the  trial.  Munro  v.  Callahan,  5S  Neb.  76  (76 
N.  W.  151;  70  Am.  St.  Rep.  366).  * 

409.  (1899.)  A  general  demurrer  was 
Improperly  sustained  to  a  petition  wherein 
were  allegations  that  plaintiff  had  succeeded 
to  the  homestead  rights  of  his  grantor  and 
that  ench  rights  were  within  the  statutory 
Ilmtti    defining    homestead  exemptions, 
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thougli  such  homestead  rights  were  asserted 
with  reference  to  but  a  portion  of  an  entire 
320«cre  tract,  and  the  prayer  of  the  petition 
was  for  equitable  reltef  as  against  the  ap- 
parent Hens*  of  certain  described  ordinary 
Judgments  which  had  been  rendered  against 
the  said  grantor  while  he  was  entitled,  as 
owner  of  Uie  land,  to  the  statutory  home* 
stead  exemption  Invoked  by  plaintiff. 
Bnith  V.  2feufeld,  57  Neb.  660  (78  N.  W. 
278). 

410.  (1899.)  Petition  in  an  Independent 
action  in  equity  to  set  aside  Judgment  on 
tbe  ground  of  perjury  committed  at  the 
trial  examined  and  held  to  be  sulBclent 
Meverg  v.  Smith,  59  Neb.  30  (80  N.  W.  273). 

411.  (1899.)  A  petition  in  equity  which 
prayed  that  a  Judgment  or  decree  be  vacated 
and  a  new  trial  granted  in  a  prior  action, 
on  the  ground  that  the  decree  was  based 
upon  the  false  or  perjured  testimony  of  the 
successful  party,  and  that  since  the  trial 
he  has  made  statements  out  of  court  at  vari- 
ance with  or  contradictory  to  his  testimony, 
and  which  alleges  no  positive  knowledge  of 
BQCh  statements,  is  open  to  attack  by  a  gen- 
eral demurrer.  Meyert  v.  Bmithf  59  Neb;  36 
(80  N.  W.  275). 

412.  (1903.)  A  petition  for  relief  against 
a  Judgment,  which  goes  no  further  than  to 
allege  the  rendition  thereof,  without  stating 
its  nature  or  setting  forth  facta  showing 
that  it  operates  or  might  operate  to  the 
prejudice  of  the  plaintiff  la  some  substan- 
tlal  particular,  does  not  state  a  cause  of 
action.  Van  Every  v.  Sanders,  6d  Neb.  S09 
(96  N.  W.  870). 

413.  (1903.)  Petition  to  restrain  collec- 
tion of  a  Judgment  examined  and  held  to 
afflrmatlvely  show  that  petitioner  had  an 
adequate  remedy  at  law  which  he  neglected 
to  pursue,  and  that  It  therefore  falls  to  state 
a  cause  of  action  tor  equitable  relief.  (Bob- 
$0H  V.  Cummins,  57  Neb.  611,  followed.) 
Beu  V.  hell,  4  Unof.  476  (94  N.  W.  975). 

414.  (1903.)  A  misunderstanding  be- 
tween defendant's  home  attorneys  and  his 
local  attorney  in  consequence  of  which  the 
latter  failed  to  put  In  a  defense,  held  to  be 
snfflciently  set  forth  in  the  pleading,  and 
the  court's  finding  that  it  existed  sustained 
by  the  evidence.  MacCall  v.  Loonej/,  4  Unof. 
716  (96  N.  W.  238). 

— —  Allegatioii  of  gronnda  of  notion. 

415.  (1879)  A  petition  to  eujoin  a  Judg- 
ment  most  set  forth  facts  from  which  It  is 


made  to  appear  that  it  Is  against  conscience 
to  permit  It  to  be  enforced;  and  also  that 
the  plaintlfb  were  prevented  from  making 
their  defense  by  accident,  surprise,  mistake, 

or  by  fraud  of  the  adverse  party,  and  that 
tbe  plaintiffs  were  not  guilty  of  neglect  in 
not  making  their  defense.  Sco/leld  v.  Btate 
Nat.  Bank,  9  Neb.  316  (2  N.  W.  888;  31  Am. 
Rep.  412). 

416.  (1888.)  Where  it  is  sought  to  en- 
join a  Judgment  upon  tbe  ground  that  plain- 
tiff has  a  defense  to  the  action,  and  it  would 
be  inequitable  and  unjust  to  enforce  the 
Judgment,  the  facts  constituting  the  alleged 
defense  must  be  pleaded,  and  It  Is  not  sufB- 
clent  to  merely  allege  that  plaintiff  bad 
such  a  defense.  Chicago,  B.  A  Q.  R.  Co.  v. 
Manning,  23  Neb.  652  (37  N.  W.  462); 
(1888)  Winters  v.  Means,  25  Neb.  241  (41 
N.  W.  157;  13  Am.  St.  Rep.  489). 

417.  (1888.)  Before  a  Judgment  of  a  dis- 
trict court  will  be  enjoined  on  the  ground  of 
tbe  want  of  Jurisdiction  in  such  court  to 
render  It,  such  want  of  Jurisdiction  must  he 
made  .to  appear  by  allegation  in  the  plead- 
ings, as  well  as  by  proof.  Johnaon  V.  Van 
Cleve,  23  Neb.  B§9  (37  N.  W.  320). 

418.  (1889.)  A  party  who  seeks  to  en- 
join a  Judgment  on  the  ground  that  it  was 
obtained  by  fraud  and  misrepresentation, 
must  state  tbe  facts  constituting  the 
grounds  for  relief.  Shufeldt  v.  Oandy,  25 
Neb.  602  (41  N.  W.  554);  (1891)  Thomat  v. 
Thomas.  33  Neb.  373  (60  N.  W.  170;  29 
Am.  St.  Rep.  483). 

419.  (1890.)  A  petition  to  cancel  or  set 
aside  a  Judgment  must  allege  the  facts  con- 
stituting a  defense  to  the  action  In  which 
the  Judgment  was  rendered,  a  mere  allega- 
tion that  there  was  a  defense  not  being 
sufficient.  Ot&om  v.  Oehr,  29  Neb.  661  (46 
N.  W.  84);  (1892)  Bughea  v.  BouBel,  33 
Neb.  703  (50  N.  W.  1127). 

420.  (1890.)  In  an  action  to  enjoin  a 
Judgment  upon  the  grounds  that  the  plain- 
tiff has  a  valid  defense  to  the  same,  and 
that  It  was  rendered  through  a  breach  of 
duty  of  his  attorney,  the  facts  constituting 
the  alleged  defense  must  be  pleaded  ao  that 
it  may  appear  that  on  a  re-examination  of 
tbe  case  the  result  would  probably  be  dif- 
ferent. Hartford  Fire  Ina.  Co.  v.  Uever,  30 
Neb.  135  (46  N.  W.  292;  27  Am.  St.  Rep. 
384). 

421.  (1893.)  A  petition  for  an  Injunc- 
tion to  prevent  enforcement  of  a  Judgment 
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rendered  by  default  must  aver  ficts  from 
which  It  appears  that  plaintiff  had  a  meri- 
torious defense,  and  that  his  failure  to  plead 
It  and  to  avail  himself  of  appellate  and 
other  remedies  was  not  due  to  neglect. 
It  Is  not  sufficient  to  state  what  be  would 
tave  alleged  and  does  allege,  but  what  the 
facts  are.  Langley  v.  Aahe.  38  Neb.  53  <56 
N.  W.  720). 

422.  (1894.)  One  seeking  tohaveajudg- 
ment  against  him  enjoined  must  aver  and 
prove  that  he  bad  a  meritorious  defense  to 
the  action  in  which  judgment  was  rendered. 
This  is  true  even  though  the  judgment  be 
void,  provided  at  least  its  Invalidity  does 
not  appear  on  the  face  of  the  record.  Pilger 
V.  Torrence,  42  Neb.  903  (61  N.  W.  99). 

423.  (1897.)  A  party  against  whom  a 
judgment  has  been  rendered  by  default, 
which  judgment  Is  void  for  want  of  Juris- 
diction over  the  person  of  the  defendant,  is 
not  entitled  to  an  Injunction  to  restrain 
the  enforcement  of  such  judgment  unless  he 
makes  It  appear,  both  from  his  pleadings 
and  proof,  that  he  has  a  meritorious  defense 
to  the  cause  of  action  on  which  the  Judg- 
ment is  based;  that  he  has  no  adequate 
remedy  at  law;  and  that  his  plight  Is  In 
nowise  attributable  to  his  own  neglect. 
Bankerg  Life  In$.  Co.  v.  Robbing,  53  Neb. 
44  (78  N.  W.  269);  (1901)  Koehler  v.  Reed, 
1  Unot.  836  (96  N.  W.  380). 

424.  (1899.)  In  an  original  suit  to  annul 
a  judgment  on  the  ground  that  It  was  fraud- 
ulently obtained,  the  plaintiff  must  allege 
and  prove  that  he  exercised  due  diligence 
at  the  former  trial,  and  that  bis  failure  to 
secure  a  just  decision  of  the  Issues  was  not 
attributable  to  his  own  carelessness  or  inac- 
tion. Barr  v.  Post,  59  Neb.  361  (80  N.  W. 
1041;  80  Am.  St.  Rep.  680). 

425.  (1908.)  In  an  action  to  enjoin  the 
collection  of  a  judgment  of  the  county  court 
on  the  ground  that  the  Judgment  is  void,  It 
Is  necessary,  in  order  to  state  a  cause  of 
action,  that  the  averments  of  the  petition 
should  afflrmatlvely  state  facts  which  show 
that  the  Judgment  was  void.  Zimmerman  v. 
Trude,  80  Neb.  503  (114  N.  W.  641). 

Presumptions  and  burden  of  proof. 

426.  (1893.)  Where  want  of  authority 
to  appean  for  a  defendant  against  whom 
judgment  has  been  rendered  Is  alleged  to 
Invalidate  such  judgment,  the  burden  of 
i  roof  of  such  want  of  authority  is  upon  the 
party  asserting  the  same.  ConneJi  v.  Oal- 
ligher,  36  Neb.  749  (55  N.  W.  229). 


427.  (18S4  )  Every  presumption  Is  In 
favor  of  the  regularity  of  the  proceedings 
of  a  court  of  general  Jurisdiction.  It  Is  pre- 
sumed to  have  jurisdiction  to  give  the  Judg- 
ments It  renders.  Hasting$  Softool  District 
V.  CaldweU.  Hamilton  d  Co..  16  Neb.  68 
(19  N.  W.  470). 

428.  (1898.)  Where  Judgment  Is  rendered 
agidnst  a  party  whose  appearance  In  the 
cause  Is  entered  by  an  unauthorized  attor* 
ney,  the  presumption  of  jurlsdictlcn  Is  not 
conclusive  in  an  original  action  directly  as- 
sailing such  Judgment.  Kaufmann  v.  Drexel, 
56  Neb.  229  (76  N.  W.  559). 

Weight  and  sufficiency  of  evidence. 

429.  (1881.)  One  M.,  after  the  recovery 
of  a  Judgment  against  him  In  the  district 
court,  received  a  conveyance  of  real  estate 
In  the  county  where  the  Judgment  was  ren- 
dered, which  land  he  afterwards  conveyed. 
Afterwards  an  execution  was  issued  on  the 
Judgment  and  levied  on  the  land  In  ques- 
tion. -In  an  action  by  a  subsequent  mort- 
gagee to  enjoin  the  sale,  upon  the  ground 
that  M.  was  never  In  fact  the  owner  of  the 
land,  but  a  mere  agent,  held,  that  the  testi- 
mony failed  to  show  that  M.  did  not  take  tbf 
title  as  owner.  Leonard  v.  White  Cloud 
Ferry  Co.,  11  Neb.  338  (7  N.  W.  638).. 

430.  (1892.)  Evidence  examined,  and 
held  not  sufficient  to  entitle  plaintiff  to  re- 
lief against  certain  judgments  rendered 
against  them  by  confession.  Shufeldt  v. 
Oandy,  34  Neb.  32  (51  N.  W.  302). 

431.  (1895.)  Elvldence  fteld  Insuffl^'ent 
to  sustain  an  Injunction  to  prevent  execu- 
tion of  a  judgment  on  the  ground  that  It 
was  entered  by  a  county  court  more  than 
four  days  after  trial.  Paul  <£  Co.  v.  David- 
ton.  43  Neb.  505  (61  N.  W.  736). 

Belief  avardad. 

432.  (1892.)  In  a  petition  to  enjoin  a 
judgment  rendered  In  a  proceeding  in  gai^ 
nishment  after  judgment.  It  was  alleged 
that  no  summons  or  notice  had  been  served 
on  the  garnishee,  and  that  no  examination 
of  Bucb  garnishee  had  been  had,  but  that  In 
fraud  of  his  rights  the  Justice  found  that 
there  was  due  from  him  to  one  H..  the 
debtor,  the  sum  of  $100,  and  rendered  Judg^ 
ment  accordingly,  when,  in  fact,  he  was  not 
Indebted  to  H.  Held,  That  the  plaintiff  was 
entitled  to  an  Injunction  and  the  court  will 
declare  the  judgment  void,  and  not  merely 
set  aside  the  aprarent  lien  thereof  Cobbey 
V.  Wright,  34  Neb.  771  (52  N.  W.  713). 
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New  trial. 

433.  (1906.)  In  an  action  In  equity  to 
ncate  a  Judgment  at  law,  the  district  court 
may  grant  a  new  trial  for  the  same,  reasons 

and  upon  the  same  condition  that  It  may  In 
other  equity  cases.  William*  v.  Miles,  73 
Neb.  193  (102  N.  W.  482;  105  N.  W.  181; 
106  N.  W.  769). 

Berlew. 

m.  (1903.)  In  an  equitable  action  for 
a  new  trial,  evidence  offered  for  the  puriwse 
of  provlug  the  plaintiff  had  a  substantial 
and  meritorious  defense  In  the  prior  action 
was  objected  to  and  excluded  on  the  ground 
of  irrelevancy  and  immateriality,  and  a  rul- 
ing of  the  trial  court  procured  limiting  the 
erldeace  to  the  alleged  ground  of  fraud,  and 
the  salt  was  tried  upfin  that  theory.  Held, 
On  appeal  from  a  judgment  dismlsalnp  the 
suit,  that  It  is  proper  to  adopt  the  same 
theory  In  determining  whether  the  plain- 
tiff Is  entitled  to  a  new  trial  and  that,  for 
the  purpose  of  the  case,  It  will  be  aissumed 
that  a  valid  and  meritorious  defense  ex- 
iited  in  Ms  favor  In  the  original  action. 
K^bunie  v.  Byron  Reed  Co.,  69  Neb.  126 
(98  N.  W.  182). 

435.  (1903.)  An  objection  to  a  petition 
to  set  aside  a  default  Judgment  which  al- 
leges that  the  Judgment  complained  of  was 
rendered  October  6Ui,  at  the  October,  1900, 
term  of  court,  and  that  no  knowledge  of  It 
reached  the  defendant  till  May  following, 
on  the  ground  that  It  does  not  show  that 
the  October  term  bad  adjourned  at  that 
time,  will  not  be  entertained  when  raised 
for  the  first  time  on  appeal  In  the  supreme 
court  MacCall  v.  Loonej/,  4  UnoL  716  (96 
N.  W.  238). 

ZL  COIJ.ATEBAL  ATTACK. 
(TonduslTeness  of  Judgment  of  appellate 
court,  see  Appeal  and  Error,  |{  2064-2091. 

0>llateral  attack  on  discbai^  In  hank- 
nptcy,  see  Bankruptcy,  H  69,  60. 

0>llateral  attack  on  Judgment  in  attach- 
isent,  see  Attachment,  H  263-271. 

In  eminent  domain,  see  Eminent  Domain, 
II 227-231. 

On  order  in  garnishment,  see  Oamish- 
1 114. 

On  OTder  to  executor  to  sell  real  estate, 
see  Executors  and  Administrators,  II  213- 
215. 

Conflnnation  of  sale  on  foreclosure,  see 
'Mliclal  Bales,  H  428-430. 


On  confirmation  of  sale  on  execution,  see 
JTudicial  Sales,  H  428-430. 

Conclusiveness  of  adjudication  of  foreign 
court,  see  post,  S§806a-gl3. 

On  appointment  of  receivers,  see  Receiv- 
ers, ii  60,  61. 

On  probate  of  will,  see  Wills,  1 1173-175. 

A.  Jnd^rments  Impeachable  Collaterally. 
Prestunption  of  validity. 

436.  (1884.)  The  record  of  a  Judgment 
regular  on  Its  face,  in  a  case  of  which  the 
court  rendering  It  had  Jurisdiction,  imports 
absolute  verity  until  modified  or  reversed 
in  a  direct  proceeding,  and  cannot  be  at- 
tacked collaterally.  Such  record  may  be  made 
up  in  an  action  in  the  nature  of  an  eject- 
ment, upon  the  first  trial,  unless  the  losing 
party  shall,  during  the  term,  apply  to  have 
the  verdict  set  aside  and  a  new  trial.  Bry- 
ant V.  Estabrook,  16  Neb.  217  (20N.W.246). 

437.  (1903.)  Presumptions  Indulged  to 
sustain  a  record  against  a  collateral  attack 
can  only  be  made  to  supply  the  record  In 
matters  regarding  which  It  la  silent,  and 
cannot  be  permitted  to  contradict  the  rec- 
ord In  matters  In  which  It  speaks  for  itself. 
Oizek  V.  Cizek,  69  Neb.  800  (99  N.  W.  28). 

438.  (1903.)  The  court  bavlDg  Jurisdic- 
tion of  the  parties  and  the  subject-matter  in 
a  former  action*  the  judgment  therein  is 
conclusive  and  is  not  subject  to  collateral 
attack  when  intpoduced  in  another  proceed- 
ing involving  the  same  matters  between  the 
same  parties,  and  evidence  offered  for  the 
purpose  of  Impeaching  Its  validity  was  prop- 
erly excluded.  Miles  v.  Ballantine,  4  Unof. 
171  (93  N.  W.  708). 

Judgments  of  special  boards. 

439.  (1871.)  The  decision  of  a  tribunal 
acting  within  Its  Jurisdiction,  whether  It  be 
a  court  or  merely  a  board,  or  an  officer  hav- 
the  special  enumerated  powers,  can  be 
reviewed  or  set  aside  only  by  a  direct  pro- 
ceeding for  that  purpose.  Mills  v.  Paynter, 
1  Neb.  440. 

440.  (1903.)  A  city  board  of  equaliza- 
tion, when  regularly  In  session,  with  due 

notices  published  of  matters  to  come  before 
it,  acts  Judicially  upon  matters  within  its 
jurisdiction,  and  such  action  Is  not  open  to 
collateral  attack.  Portsmouth  Savings  Bank 
V.  City  of  Omaha,  67  Neb.  50  (93  N.  W.  231). 

Jadgment  of  appellate  court. 

441.  (1895.)  Where  a  judgment  on  re- 
view In  the  supreme  court  Is  as  provided 
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for  by  a  stipulation  of  the  parties,  rendered 
on  the  merits  and  a  mandate  Issued  to  the 
county  clerk,  eucb  Judgment  Is  void  for  want 
of  Juriaillctlon  of  the  supreme  court  and 
may  be  attacked  collaterally,  in  a  creditor's 
suit  by  the  creditor  to  subject  the  debtor'a 
property  to  the  payment  thereof.  Johnson 
V.  Parrotte,  46  Neb.  51  (64  N.  W.  363). 

Judgment   on   mandate   from  appellate 
court. 

442.  (1906.)  A  Judgment  by  a  district 
court  in  conformity  with  a  permissible  In- 
terpretation of  an  obscure  or  ambiguous 
mandate  from  the  supreme  court  Is  not  sub- 
ject to  collateral  attack.  Clark  v.  Park*,  76 
Neb.  676  (106  N.  W.  770). 

Judgment  by  default. 

443.  (1898.)  Where  plaintiff  In  attach- 
ment seizes  a  resident's  property  as  that  of 
a  non-resident  and  sells  it  under  a  Judgment 
rendered  on  constructive  service,  defendant, 
In  absence  of  au  appearance,  may  attack 
such  Judgment  In  a  later  suit  by  him  wherein 
the  attachment  plaintiff  invokes  such  judg- 
ment as  a  defense.  Oerman  Nat.  Bank  v. 
Sautter,  56  Neb.  103  (76  N.  W.  666;  70  Am. 
St.  Rep.  371). 

Determination  of  priorities  of  attachments. 

444.  (1893.)  A  determination  of  priori- 
ties under  section  946  of  the  code  constitutes 
an  adjudication  which  cannot  be  collaterally 
attacked.  State,  ex  rel.  Austrain  ds  Co.,  v. 
Duncan,  37  Neb.  631  (56  N.  W.  214). 

Exwnttlon  sale  under  judgment 

445.  (1896.)  Execution  sale  underadoi^ 
mant  Judgment  and  the  title  acquired  by  the 

purchaser  cannot  be  attacked  collaterally. 
Oilleapie  v.  Switzer,  43  Neb.  772  (62  N.  W. 
228). 

Order  setting  aside  execution  sale. 

446.  (1879.)    An  order  setting  aside  a 

sale  under  execution,  is  conclusive  when  col- 
laterally attacked.  Berkley  v.  Lamb,  8  Neb. 
393).  [Overruled.  19  Neb.  625;  53  Neb. 
619.] 

Foreign  Judgments. 

447.  ( 1903. )  The  rule,  requiring  each 
state  to  give  full  faith  and  credit  to  the  ju- 
dicial proceedings  of  every  ot^er  state,  will 
not  shield  a  Judgment  of  a  sister  state  from 
attacks  that  might  have  been  made  upon  It 
In  the  state  where  it  was  rendered.  Jaster 
V.  Currie.  69  Neb.  4  (94  N.  W.  995), 

Judgment  void  on  its  face. 

448.  (1896.)  A  void  judgment  Is  In  real- 
ity no  judgment  at  all.  It  is  a  mere  nullity. 


It  Is  supported  by  no  presumptions  and  may 
be  impeached  in  any  action  direct  or  collat- 
eral. Johnson  V.  Parrotte,  46  Neb.  61  (64 
N.  W.  363). 

449.  (1901.)  A  Judgment  void  on  the 
face  of  the  record  for  want  of  Jurisdiction 
may  be  attacked  collaterally,  fogg  v.  Ellis, 
61  Neb.  829  (86  N.  W.  494). 

B.  OroundB. 
Invalidltj  IB  ganwaL 

460.  (1901.)  A  judicial  order  op  Judg- 
ment cannot  be  attacked  in  a  collateral 

proceeding  unless  affected  by  some  Jurisdic- 
tional informlty.  Dryden  v.  Parrotte,  61 
Neb.  339  (86  N.  W.  287). 

Want  of  Jurisdiction. 

451.  (1886.)  The  decrees  and  Judgments 
of  a  court  of  general  Jjurlsdlction  and  power 
are  presumed  to  have  been  made  in  causes 
In  which  the  court  had  Jurisdiction  untll  the 
contrary  Is  proved.  But  if  it  Is  shown  by 
the  record  that  the  court  had  not  acquired 
Jurisdiction  over  the  subject-matter  or  per- 
son, such  judgment  or  decree  is  void,  and 
will  be  so  treated  In  a  proceeding  either  di- 
rect or  collateral.  Murphy  v.  Lyont,  19 
Neb.  689  (28  N.  W.  328). 

452.  (1900.)  Where  a  court  is  without 
Jurisdiction  over  a  defendant,  the  judgment 
rendered  is  void,  and  may  be  attacked  as 
such  by  anyone  whose  rights  are  affected  by 
its  rendition,  and  its  Inv^idlty  shown  in 
any  action  In  which  it  may  be  called  In 
guesticm.  Chicago.  B.  A  Q.  R.  Co.  v.  HitcK- 
cock  County.  60  Neb.  722  (84  N.  W.  97). 

453.  (1902.)  A  Judgment  or  decree  can- 
not ba  assailed  for  wuit  of  jurisdiction  on 
the  ground  that  au  issue  triable  by  a  Jury 
was  tried  to  the  court  as  an  equitable  ac- 
tion. Lyon  V.  Oomhert,  63  Neb.  630  (  88  N. 
W.  774). 

454.  (1902.)  When  the  jurisdiction  of 
the  district  court  is  Invoked,  either  by  an 
action  at  law,  or  a  suit  in  equity.  Its  jud^ 

ment  or  decree  cannot  be  successfully  as- 
sailed for  want  of  Jurisdiction,-  on  the 
ground  that  an  issue  triable  to  a  Jury 
was  tried  to  the  court.  Bannard  v.  Dimcon, 
66  Neb.  179  (90  N.  W.  947). 

455.  (1903.)  Where  the  steps  by  which 
a  court  of  general  jurisdiction  is  supposed 
to  have  acquired  jurisdiction  are  all  shown 
by  the  record,  and  it  appears  from  an  exam- 
ination of  the  face  of  the  record,  without 
recourse  to  extraneous  matter,  that  the  court 
acted  without  jurisdiction,  then  the  jndg- 


Digitized  by 


1456  JUDQA 

mcnt  Is  a  mere  nullity  and  may  be  attacked 
eollftteraUy.  Bankinff  House  of  A.  Ca$tetter 
t.  Duket,  70  Neb.  648  (97  N.  W.  805). 

456.  (1»04.)  When  the  record  affirma- 
tively shows  the  non-existence  of  some  fact 
necessary  to  the  jurisdiction  of  the  court 
over  the  anbject-matter  of  the  action,  a  judg- 
ment pronounced  therein  will  be  void  and 
may  be  collaterally  attacked.  Aldrich  v. 
ateen,  71  Neb.  57  (100  N.  W.  311). 
 Jniiadietfon  frandulantly  acquired. 

467.  (1901)  In  an  action  on  a  judgment 
of  a  iliter  aUte,  it  is  competent  for  the  de- 
fendant to  show  that  he  wme  Induced  by  the 
fraudnlent  conduct  of  the  plaintUf  to  come 
within  the  jurisdiction  of  the  court  render- 
ing the  Judgment.  Juater  v.  Currie,  69  Neb, 
4  (94  N.  W.  995). 

458.  (1903.)  Full  faith  and  credit  Is  ntA 
denied  the  Judgment  of  a  sister  state  by  per- 
mitting the  defendant  In  an  action  on  such 
jadgment  to  show  that  jurisdiction  of  his 
person  was  fraudulently  obtained.  Ja$ter  v. 
Currie,  69  Neb.  4  (94  N.  W.  995). 

 Want  of  or  defect  in  procesa. 

459.  (1892.)  Where  there  Is  actual  per- 
sonal serrlce  of  procesa  upon  a  defendant, 
as  by  reading  the  summons  to  htm  in  place, 
of  serring  a  co^y  of  the  same,  and  the  de- 
fendant does  not  appear  and  object  on  that 
ground,  and  judgment  Is  rendered  against 
him,  It  Is  not  open  to  collateral  attack,  as 
the  Judgment  Is  not  void  but  voidable. 
Oondy  tJ.  Jolly,  35  Neb.  711  (58  N.  W.  668; 
37  Am.  St  Rep.  460). 

460.  (1896.)  In  a  collateral  proceeding 
by  which  is  attacked  a  deficiency  Judgment 
u  having  heen  entered  without  notice  of 
the  pendency  of  the  motion  therefor,  evi- 
dence cannot  he  considered  which  In  Its  na- 
ture is  merely  contradictory  of  satisfactory 
proof  of  service  submitted  to  the  court  by 
which  the  deficiency  Jadgment  was  entered. 
SflHtoH  V.  Murphy,  49  Neh.  779  (  69  N.  W. 
98). 

461.  (1898.)  A  party  who  did  not  ap- 
pear In  an  action,  but  against  whom  Judg- 
ment was  rendered,  may  show  In  a  proper 
proceeding,  either  as  a  cause  of  action  or 
a  dtfense,  that  recitals  of  the  record  that  he 
was  served  with  process  wet«  false.  Eayrs 
V.  yawn.  54  Neb.  143  (74  N.  W.  408). 

Bnors  and  irr^rularlties. 

463.  (1882.)  A  Judgment  rendered  against 
a  person— and  equally  so  of  one  rendered  In 
hie  tavoi^-after-  hit  death  Is  reversible,  if 


ENT. 

the  fact  and  time  of  death  appear  on  the  rec- 
ord, or  in  error  coram  nobis  It  the  fact  must 
be  shown  aliunde;  it  Is  voidable,  and  not 
void,  and  cannot  be  Impeached  collaterally. 
Jennings  v.  Simpson,  12  Neb.  558  (11  N.  W. 
880);  (1886)  af cComicifc  w.  Poddocfc, 20 Neh. 
486  (30  N.  W.  602). 

463.  (1888.)  A  party  to  a  proceeding  In 
the  district  court,  where  sutdi  court  has  Ju- 
risdiction over  the  parties  and  subject-mat- 
ter of  the  action,  will  be  bound  by  the 
Judgment  In  such  cases  when  collaterally 
attacking  It,  even  though  that  jurisdiction 
was  irregularly  or  erroneously  executed. 
Hilton  V.  Bachman,  24  Neb.  490  (39  N.  W. 
419). 

464.  (1891.)  In  1867  one  R.  J-  T.  exe- 
cuted a  mortgage  on  certain  real  estate  in 
Douglas  county.  In  1872  an  action  was 
brought  to  foreclose  the  mortgage  service 
by  publication  and  a  decree  of  forecloaure, 
and  sale  had  under  which  the  real  estate 
was  sold,  the  sate  confirmed,  and  a  deed 
made  to  the  purchaser.  Held,  That  if  the 
court  had  Jurisdiction,  any  errors  committed 
by  it  in  the  course  of  the  proceedings  were 
not  subject  to  collateral  attack.  Taylor  v. 
Coots.  32  Neb.  30  (48  N.  W.  964;  29  Am.  St. 
Rep.  426). 

465.  (1896.)  In  a  collateral  proceeding 
a  Judgment  irregularly  rendered  cannot  be 
assailed  on  that  ground,  provided  the  court 
which  rendered  such  judgment  had  proper 
jurisdiction.  Hough  v.  Btover,  &  Neb.  588 
(65  N.  W.  189). 

466.  (1902.)  Where  a  district  court  has 
acquired  jurisdiction,  It  has  the  right  to  de- 
cide every  question  which  arises  In  the  case, 
and  its  orders  and  judgments,  however  er- 
roneous, cannot  be  collaterally  aasailed. 
Such  errors  can  only  be  taken  advantage  of 
by  proceedings  In  error  or  appeal  to  th<)  su- 
preme court.  Fraaman  v.  Fraamait.  64  Neb. 
472  (90  N.  W.  245;  97  Am.  St.  Rep.  650). 

467.  (1902.)  Mere  Irregularities  In  a  judg- 
ment or  order,  which  are  not  Jurisdictional, 
do  not  render  it  subject  to  collateral  attack. 
Toogood  V.  Rusaett,  3  Unot.  189  (91  N.  W. 
249). 

468.  (1903.)  Where  the  court  had  juris- 
diction of  the  parties  and  of  the  8ubJec^ 
matter,  and  such  subject-matter  was  brought 
before  it  by  the  pleadings.  Its  decree  Is  not 
open  to  collateral  attack,  although  the  ju- 
risdiction may  have  been  exercised  and  the 
snbJecVmatter  dealt  with  erroneously  or  IP- 


Digitized  by 


t469 


JUDGMENT. 


«48a 


regularly.  Cizek  v.  Cizek,  69  Neb.  797  (96 
N.  W.  667). 

469.  (1903.)  In  case  tbe  pleadtags  are 
sufficient  to  bring  the  subject-matter  before 
the  court,  the  decree  may  not  be  attacked 
coHaterally  merely  for  want  of  findings; 
Bucfa  defect  goes  no  further  than  to  render 
the  decree  Irregular  or  erroneous.  Oieefe  v. 
Cizek,  69  Neb.  797  (96  N.  W.  657). 

470.  (1903.)  AH  presumptions  are  In  fa- 
vor of  the  regularity  of  tbe  proceedings  of 
courts  of  record,  when  collaterally  assailed, 
and  even  though  the  jurisdiction  of  the  court 
WM  Irregularly  or  erroneously  exercised,  the 
Judgment  will  be  Anal  as  between  the  parties 
and  their  privies.  Banking  Houte  of  A..  Cat- 
tetter  V.  Dukes,  70  Neb.  648  (97  N.  W.  805). 

471.  (1903.)  Where  a  court  has  power  to 
grant  the  relief  sought  In  a  proper  case,  a 
mistake  In  doing  so,  in  an  improper  but  sim- 
ilar case,  will  not  render  the  entire  proceed- 
ings void  and  subject  the  Judgment  to  a 
collateral  attack.  Fergut  v,  Qagtwn,  i  Unof. 
26  (93  N.  W.  146). 

■  ■—-■Defects  and  objections  as  to  plead- 
ings. 

472.  (1882.)  A  Judgment  rendered  upon 
a  petition  open  to  general  demurrer  Is  not 
void  and  subject  to  collateral  attack,  but 
merely  erroneous  and  liable  to  be  reversed 
by  proceedings  In  error.  Mt^vock  v.  Pol- 
7ocft,  13  Neb.  536  (14  N.  W.  669). 

473.  (1891.)  The  sufficiency  of  the  peti- 
tion Is  not  a  test  of  jurisdiction,  as  the  court 
may  commit  an  error  in  holding  It  sufficient; 
bnt  this,  if  the  court  had  JurlsdlcUon,  wUl 
not  render  the  judgment  subject  to  collat- 
eral attack.  Taylor  v.  Coots,  32  Neb.  30  (48 
N.  W.  964;  29  Am.  St.  Rep.  426). 

474.  (1902.)  The  order  of  a  parish  court 
of  Lonlsana,  having  Jurisdiction  to  settle 
successions,  will  not  be  held  void,  when  at- 
tacked collaterally,  on  the  ground  that  the 
petition  for  administration  does  not  allege 
that  admlnlBtration  is  necessary  to  pay 
debts,  or  that  the  succession  Is  vacant,  when 
the  petition  shows  the  death  of  tbe  Intestate 
within  the  parish,  his  intestacy,  the  posses- 
sion of  property,  and  that  the  same  is  under 
?500  in  value.  Stacks  e.  Crawford,  63  Neb. 
662  (88  N.  W.  852). 

476.  (1902.)  Where  the  court  has  Juris- 
diction over  the  parties  and  the  subject- 
matter  of  the  action,  a  Judgment  rendered 
by  It  Is  not  absolutely  void  and  subject  to 
collateral  attack  even  though  error  Is  com- 


mitted In  holding  tbe  petition  on  which  the 
Judgment  Is  based  sufficient,  as  stating  a 

good  cause  of  action.  The  sufficiency  of  a 
petition  Is  not  the  test  of  Jurtsdlcticm.  lAh 
gan  County  v.  OarftoAon,  66  Nab.  698  (96  N. 
W.  812). 

"EtvaA. 

476.  (1893.)  A  Judgment  or  decree  pro- 
cured by  fraud  Is  not  void  In  tbe  sense  that 
it  can  be  assailed  In  a  strictly  collateral 
proceeding,  but  is  voidable  merely  at  the 
election  of  the  party  defrauded  thereby. 
amith»an  v.  Smithton,  37  Neb.  636  (UN. 
W.  300  ;  40  Am.  St.  Rep.  504). 

477.  (1902.)  A  judgment  recovered  In  an 
action  upon  a  judgment  cannot  be  collates 
ally  assailed  upon  the  ground  that  the  last 
mentioned  Judgment  was  fraudulently  ob- 
tained. Owen»  V.  City  of  South  Omaha,  2 
Unof.  466  (89  N.  W.  285). 

Dumancy  of  Judgment. 

478.  (1906.)  A  judgment  which  has  be- 
come dormant  under  the  provisions  of  sec- 
tlon  482  of  the  code  is  voidable  only  and 
cannot  be  assailed  in  a  collateral  proceed- 
ing. Harvey  v.  Qod&ing,  77  Neb.  289  (109 
N.  W.  220). 

C.  Proeeedli^ 
Proeaedinga  to  pTorent  enforcement  of 

ju^meut. 

479.  (1898.)  A  Judgment  Is  an  adjudica- 
tion of  the  rights  of  tbe  litigant  to  the  sub- 
ject-matter of  the  suit,  and  In  a  proceeding 
to  confirm  a  sale  made  to  satisfy  such  Judg- 
ment the  district  court  has  no  authority  to 
inquire  Into  Its  merits.  Hoover  v.  Hate,  56 
Neb.  67  (76  N.  W.  467). 

Zn.  CONSTBTTCTZOH  AITB  OPEBATIOK 

IN  OENE&AL. 
General  rules  of  constmetion. 

480.  (1901.)  To  ascertain  tbe  meaning 
of  a  judgment  entry  It  is  always  permis- 
sible to  read  it  In  tbe  light  of  tbe  entire  rec- 
ord. Burfce  V.  Unique  Printing  Co.,  63  Neb. 
264  (88  N.  W.  488). 

Joint  or  several  judgment. 

481.  (1898.)  A  judgment  otherwise  Joint 
In  form  Is  not  rendered  several  by  a  finding 
as  to  which  of  the  defendants  is  the  princi- 
pal debtor,  and  which  are  the  sureties.  For- 
ney  v,  Hamilton  County,  64  Neb.  797  (76 
N.  W.  44). 

Persons  entitled  to  benefit  of  judgment 

482.  (1899.)  Persons  not  parties  to  tbe 
action  held  not  entitled  to  the  enjoyment  of 
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persoD&l  privileges  accorded  by  the  decree 
therein  to  those  who  were  impleaded.  Slat- 
(fry  V.  Harlev,  58  Neb.  575  (7&  N.  W.  151). 

bitcrest  on  judgment. 

its.  A  decree  can  draw  Interest  at  the 
mte  of  twelve  per  cent,  only  In  cases  where 
tbe  debt  upon  which  H  was  predicated  was 
drawing  Interest  at  that  rate.  Gregory  v. 
Hartley,  6  Neb.  356._ 

484.  (1883.)  Under  the  provisions  of  the 
Kt  of  1879  regulating  the  rate  of  Interest  a 
judgment  not  founded  on  a  contract  for  a 
highw  rate  will  draw  but  seven  per  cent. 
Levin  V.  Paine  d  Co^  15  Neb.  826  (18  N. 
W.  78).  [Reversed.  Lepin  v.  Fatne,  18 
Neb.  629.] 

485.  (1895.)  Under  section  3,  chapter 
44.  Compiled  Statutes,  where  parties  to  a 
tontract  tor  the  payment  of  money  have  not 
agreed  upon  any  rate  of  interest  or  agreed 
upcm  a  rate  .less  than  seven  per  cent., 
the  judgment  based  on  such  contract  draws 
hiterest  at  the  rate  of  seven  per  cent  per 
annum  from  the  date  of  its  rendition;  that 
where  the  parties  to  a  contract  for  the  pay- 
ment of  money  have  agreed  upon  a  rate  of 
interest  lawful,  greater  than  seven  per  cent., 
the  Judgment  based  on  such  contract  will 
draw  the  contract  rate  of  Interest.  Have- 
never  V.  Paul.  45  Neb.  373  (63  N.  W.  932); 
(1899)  ConneeUcut  Hutual  Life  Ina.  Co.  v. 
Wetterhoff.  58  Neb.  879  (78  N.  W.  724;  78 
Am.  St  Rep.  101). 

488.  (1899.)  If  parties  have  contracted 
for  a  rate  of  interest  greater  than  seven  per 
eent  per  annum,  a  judgment  which  haa  for 
Its  basis  said  contract  will  bear  the  rate  of 
Interest  fixed  by  the  contract.  Connecticut 
Mutual  Life  Ina.  Co.  v.  Westerhoff,  58  Neb. 
179  (78  N.  W.  724;  76  Am.  St  Rep.  101). 

487.  (1901.)  Interest  Is  chargeable  on  a 
decree  In  a  creditor's  suit  without  an  ex- 
press direction  to  that  effect.  Stuart  v.  Bu- 
cJtoMon.  62  Neb.  84  (86  N.  W.  898;  89  Am. 
8t  Rep.  739). 

488.  (1903.)  mere  payment  Is  made 
ttpon  a  Judgment  In  excess  of  tbe  amount  of 
the  interest  then  due  thereon,  the  entire  un- 
paid remainder  due  on  the  judgment,  in- 
ctodli«  Interest,  bears  interest  as  provided 
by  law  from  the  date  of  such  payment 
BetpHngt  v.  Anhetteer-Buach  Brewing  Co., 
C9  Neb.  34  (94  N.  W.  1001). 

489.  (1903.)  Where  a  plaintiff  has  ob- 
taiaed  a  verdict  on  which  judgment  has 
been  entered,  and  on  appeal  the  supreme 


court  holds  that  the  verdict  Is  excessive  and 
orders  a  new  trial  unless  plaintiff  remit  tbe 
amount  deemed  excessive,  and  plaintiff  does 
enter  a  remittitur  for  such  excess,  be  Is  en- 
titled to  Interest  on  the  amount  of  the  judg- 
ment allowed  to  stand  from  the  date  of  the 
original  entry.  Rawlingt  v.  Anheuaer-Buach 
Brewing  Co.,  69  Neb.  34  (94  N.  W.  1001). 

490.  (1908.)  Where  Judgment  has  been 
entered  on  a  penal  bond  given  to  secure  the 
payment  of  money  in  monthly  Instalments, 
a  part  of  which  were  not  due  at  tbe  date  of 
the  entry  of  the  Judgment,  interest  should 
not  be  computed  on  the  full  amount  of  the 
Judgment,  but  only  on  such  instalments  as 
are  not  paid  at  maturity,  and  then  from  tbe 
date  of  their  maturity  up  to  the  time  of  their 
payment  Dike  v.  Andrewa,  80  Neb.  465 
(U4  N.  W.  582). 

Xm.  HEBOEB  AND  BAB  OF  CATTSBS 
OF  ACTION  AND  DEFENSBS. 
Election  to  puraue  one  remedy  as  bar  to 
alternative  remedy,  see  flection  of  Reme- 
dies, ii  10-24. 

Judgment  against  administrator  as  to  es- 
tate, see  Executora  and  Adminiatratora. 
{  302. 

Recovery  on  lost  Instrument  bar  to  other 
action,  see  Loat  Inatrument,  1 7. 

Necessity  of  pleading  former  adjudica- 
tion, see  poat,  IS  940-944. 

A.  Judgments  OperatiTe  as  Bar. 
Finality  of  determination. 

491.  (1897.)  To  render  the  proeeedlag? 
In  a  case  a  bar  to  a  suit  on  tbe  same  cause 
of  action,  there  must  in  the  first  suit  be  a 
general  finding  and  a  final  judgment.  Hart 
V.  Bank  of  Commerce,  61  Neb.  486  (71  N. 
W.  40). 

Judgment  of  dismissal  or  on  plea  In  abate- 
ment 

492.  (1888.)  A  plaintiff  instituted  his  ac- 
tion upon  a  note  executed  by  defendant.  The 

petition  contained  a  second  count,  or  cause 
of  action.  In  which  it  was  alleged  that  the 
note  was  given  for  the  purchase  price  of  a 
number  of  sheep  sold  to  the  maker  of  the 
note,  but  that  another  party,  who  was  also 
made  defendant,  was  jointly  interested  In 
the  purchase  of  the  sheep,  with  the  maker 
of  the  note,  and  should  have  signed  the  note, 
whereby  be  was  Indebted  to  tbe  plal^Ifl,  etc. 
Upon  a  demurrer  to  the  petition  being  filed 
by  the  person  who  had  not  signed  the  note, 
the  action  was  voluntarily  dismissed  as  to 
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bim,  which  dismissal  was  an  «bandonment 
of  the  second  count  In  the  petition.  Beld, 
That  in  an  action  afterwards  brought  by 
the  plaintiff  against  such  third  party  for 
fraudulent  represeotatlons  as  to  the  finan- 
cial standing  of  the  maker  of  the  note,  the 
prior  suit  was  not  a  bar  to  the  action. 
Runge  v.  Brown.  23  Neb.  817  (37  N.  W.660). 

493.  (1889.)  A  finding  and  judgment 
against  one  who  from  want  of  inter^t  can- 
not maintain  the  action  will  not  bar  the  real 
party  In  interest  from  bringing  and  main- 
taining the  suit.  Morse  v.  Traynor,  26  Neb. 
694  (42  N.  W.  719). 

Verdict  or  finding  without  judgment. 

494.  (1871.)  A  verdict  of  a  jury  is  not 
admissible  to  show  that  the  matter  has  been 

determined,  even  if  It  be  between  the  same 
[>artles  for  the  same  cause  of  action;  he- 
cause  it  is  not  conclusive  of  the  matter. 
UcReady  v.  Rogers,  1  Neb.  124  (93  Am. 
Dec.  333). 

495.  (1891.)  A  finding  by  the  trial  court 
of  the  amount  due  the  plaintiff  In  the  case, 
upon  which  no  final  Judgment  has  been  ren- 
dered, is  not  a  bar  to  a  subsequent  suit  for 
the  same  cause  of  action.  Cfppen  v.  Bretter- 
nitM,  81  Neb.  302  (47  N.  W.  918). 

Foreign  Judgment. 

496.  (1893.)  Where  wages  of  a  railroad 
employee  liaye  been  garnished  In  an  Iowa 
court,  there  being  no  exemption  In  that 
state,  as  between  an  assignor  of  the  claim 
and  the  party  entitled  to  the  benefits  of  such 
exemption  In  Nebraska  the  procedings  In 
Iowa  were  in  no  sense  res  adjudicata. 
O'Conner  v.  Waltera,  37  Neb.  267  (55  N.  W. 
867;  40  Am.  St.  Rep.  486;  23  L.  R.  A.  795). 

497.  (1905.)  The  supreme  court  of  the 
United  States  has  exclusi-ve  final  Jurisdic- 
tion over  the  subject  of  the  effect  to  be 
given  In  each  state  to  the  records  and  Judg- 
ments of  courts  of  sister  states,  and  that 
court  has  held  that  a  judgment  in  garnish- 
ment in  one  state  is  a  bar  to  an  action  by 
the  principal  defendant  against  the  gar- 
nishee to  recover  the  same  debt  in  the  state 
of  the  residence  of  the  former.  Hadacheck 
V.  Ghicaoo,  B.  d  Q.  R.  Co.,  74  Neb.  38S  (104 
N.  W.  878). 

Judgment  without  Jurisdiction. 

498.  (1895.)  The  rendition  of  judgment 
by  a  court  without  jurisdiction  is  not  ground, 
in  an  Independent  case,  for  a  perpetual  In- 
junction restraining  the  judgment  creditor 
from  prosecuting  any  remedy  In  respect  to 


the  claim  upon  which  his  Judgment  was 
based.  Paul  d  Co.  v.  Davidson,  43  Neb.  505 
(61  N.  W.  736). 

499.  (1899.)  A  former  Judgment  on  s 
note  la  not  a  defense  to  a  subsequent  action 
on  the  same  note,  where  the  judgment  was 
void  for  want  of  Juriadlction  over  the  per- 
son of  the  defendant.  Backett  v,  Montgom- 
ery,  67  Neb.  424  (77  N.  W.  1083;  73  Am.  St 
Rep.  622). 

Judgment  merged  In  subsequent  judgment. 

500.  (1901.)  Where  twin  judgments  are 
entered  it  will  be  presumed  that  the  first 
merged  In  the  second,  or  was  constructively 
vacated  by  It.  John^n  v.  Heater,  61  Neh 
631  (85  N.  W.  894). 

601.  (1901.)  Where  two  judgments  of 
the  same  purport  are  rendered  In  the  same 
case  at  the  same  term  of  court,  the  first 
judgment  will  not  sustain  a  plea  of  ret  ad- 
jwlicata.  Johnson  v.  Hesser,  61  Neb.  631 
(86  N.  W.  894). 

Judgment  vacated  or  rerersed. 

502.  (1881.)  When,  after  judgment  of 
non-suit  In  the  county  court  In  an  action  of 
forcible  entry  and  detainer,  the  cause  is 
taken  to  the  district  court,  which  found  that 
the  county  court  had  no  Jurisdiction  of  the 
cause,  such  action  is  not  a  bar  to  a  subse- 
quent action  between  the  same  parties  for 
the  same  property.  Pence  v.  Uhl,  11  Neb. 
320  (9  N.  W.  40). 

603.  (1889.)  A  brought  suit  to  removes 
cloud  upon  bis  title  caused  by  a  treasurer's 
tax  deed  to  the  defendant  and  in  which  be 
was  successful  In  the  district  court  The 
defendant  appealed  to  the  supreme  court, 
where  the  decision  of  the  district  court  was 
reversed,  upon  the  ground  that  A  did  not 
pay  or  offer  to  pay  the  taxes  justly  charge- 
able to  the  property  and  the  cause  was 
remanded,  with  permission  to  A.  upon  pay- 
ment of  costs,  to  amend  his  petition  by  mak- 
ing the  offer  to  pay  taxes,  and  proceed  with 
the  case;  but  It  Is  not  shown  that  any 
further  action  was  taken  in  the  case.  Id 
a  suit,  brought  by  the  defendant  In  that  a^ 
tion  to  foreclose  hia  Uen  upon  the  ml  es- 
tate, for  taxes  paid  under  his  purchase,  and 
against  the  grantees  of  A,  held,  that  the 
judgment  of  reversal  In  the  former  case  was 
not  a  bar  to  either  party,  and  that  a  decree 
of  foreclosure  must  be  rendered  in  ta.vot  of 
plaintiff  for  the  amount  to  which  he  was 
entitled  by  law.  Merriam  v.  Dovey,  25  Neb. 
618  (41  N.  W.  66(»). 
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(04.  (1891.)  Where  certain  lleit-holders 
hid  assigned  their  Hens  to  one  H.,  who 
brougbt  an  action  thereon  In  hla  own  name 
and  obtained  Judgment,  wbichjndgmentwas 
afterwards  reversed  In  the  supreme  court 
and  tbs  cause  remanded  for  further  proceed- 
ings, whereupon  one  of  the  Hen-holders 
brought  an  action  on  hla  own  account  in 
his  own  name,  held,  that  the  former  Judg- 
ment was  not  a  bar  to  the  action.  Van  Etten 
t.  Kotten,  31  Neb.  286  (47  N.  W.  916). 

505.  (1903.)  Where  an  Instruction  was 
requested  tliat  assumed  the  existence  of  a 
Judgment  unreversed  and  unmodified  as  a 
bar  to  a  defense  of  adverse  possession,  and 
the  evidence  disclosed  that  such  judgment 
bad  been  annulled  by  a  decree  enjoining  Its 
enforcement  and  declaring  It  of  no  force 
and  effect,  such  Instruction  was  properly  re- 
fused. Lydick  «.  (Hll,  68  Neb.  273  (94  N. 
W.  109). 

50$.  (1906.)  A  dismissal  of  an  appeal 
from  a  county  court  doea  not  operate  as  an 
affirmance  of  the  Judgment  of  the  Inferior 
orart,  and  such  Judgment  Is  not  available 

In  bar  of  a  future  action  on  the  demand. 
Tkornhitt  V.  Hargreave*,  70  Neb.  682  (107 
N.  W.  847). 

B.  Canaea  of  Action  or  Defenaaa  Merged, 

Barred  or  Concluded. 
Identity  of  cause  of  action  In  general. 

507.  (1886.)  In  order  to  constitute  a 
former  adjudication  which  can  be  pleaded 
la  bar  of  a  recovery  the  judgment  pleaded 
must  be  In  an  action  between  the  same  par- 
ties, or  their  privies,  and  upon  the  same 
snbject-matter  as  the  cause  in  which  the  de- 
fense is  presented.  Brigham  v.  McDowell. 
19  Neb.  407  (27  N.  W.  384). 

508.  (1888.)  In  an  action  for  conversion 
of  certain  lumber  a  former  Judgment  brought 
to  recover  the  value  of  the  lumber  on  an  al- 
leged contract  of  purchase,  in  which  plain- 
tiff failed  to  recover,  was  not  a  bar.  Gayer 
V.  Parker.  24  Neb.  643  (39  N.  W.  846;  8  Am. 
St.  Rep.  227). 

509.  (1891.)  Where  a  party  recovers  a 
Judgment  upon  a  contract,  the  original  cause 
of  action  is  merged  in  the  judgment,  whlcb. 
If  In  full  force  and  effect,  may  be  pleaded  In 
abatement  to  a  subsequent  suit  between  the 
same  parties  on  the  same  cause  of  action. 
Oopen  r.  Brettemitz,  31  Neb.  302  (47  N.  W. 
918). 

510.  (1894.)  A  Judgment  In  full  force 
b  a  complete  bar  to  a  subsequent  action  be- 
tween the  parties  thereto,  or  their  privies. 


upon  the  same  subject-matter  litigated  in 
the  first  suit.  Spear  v.  Tidball  d  Fuller,  40 
Neb.  107  (68  N.  W.  708). 

611.  (1897.)  In  a  case  where  a  Justice 
of  the  peace  rendered  judgment  for  plalntlfC 
on  one  cause  of  action  and  for  defendant  on 
another  cause  of  action,  the  latter  cannot 
plead  the  Judgment  in  his  favor  as  rea  judi- 
cata upon  his  appeal  from  the  Judgment 
against  him.  Buffman  v.  EtlU,  62  Neb.  688 
(73  N.  W.  10). 

512.  (1903  )  Where  the  claim  or  demand 
Involved  in  a  suit  is  identical  with  the  claim 
or  demand  in  a  former  action,  and  the  par- 
ties to  both  suits  are  practically  the  same, 
the  judgment  in  the  former  action  consti- 
tutes an  absolute  bar  to  the  prosecution  of 
the  latter,  llftles  v.  Ballantine,  4  Vnof.  171 
(93  N.  W.  708). 

613.  (1906.)  A  judgment  rendered  against 
defendant  In  an  action  against  him  by  plaln- 
tlfts'  mother,  during  the  minority  of  plain- 
tiffs, on  a  claim  against  him  as  administrator 
Is  a  bar  to  an  action,  by  plaintiffs,  after  at- 
taining their  majority,  for  an  accounting  as 
administrator.  McCreary  v.  Creighton,  76 
Neb.  179  (107  N.  W.  240). 

Idmtlty  of  subject-matter. 

514.  ( 1896. )  A  conveyance  was  made 
which  was  void  as  against  creditors,  and,  as 
part  of  the  same  transaction,  a  purchase- 
money  mortgage  was  executed  on  the  same 
land.  A  creditor  caused  the  land  to  be  sub- 
jected to  the  payment  of  his  Judgment.  A 
portion  of  the  land  was  sold,  completely  sat- 
isfying the  Judgment.  The  former  creditor 
afterwards  became  the  assignee  of  the  mort- 
gage. Held,  That  he  waa  not  estopped  by 
the  creditors'  bill  and  proceedings  thereon 
from  foreclosing  the  mortgage  upon  that 
portion  of  the  land  which  had  not  been  sub- 
jected to  the  payment  of  his  Judgment.  Hall 
V.  Hooper,  47  Neb.  Ill  (66  N.  W.  33). 

Identity  of  question  involved. 

516.  (1893.)  Proceeding  discharging  a 
mechanic's  lien  of  a  contractor  is  not  an  ad- 
judication of  the  owner's  claim  for  damages 
for  breach  of  the  building  contract  sufficient 
to  bar  a  recovery  thereon.  Latta  v.  Viael, 
37  Neb.  612  (66  N.  W.  311). 

616.  (1902.)  A  former  Judgment  is  con- 
clusive when  the  parties  and  the  question 
involved  in  the  two  suits  are  the  same,  al- 
though the  property  claimed  lo  them  may 
be  different.  Hanson  v.  Hatison,  64  Neb.  506 
(90  N.  W.  208). 
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517.  (1902.)  In  order  that  a  Judgment 
In  a  prior  suit  may  be  a  bar  to  a  subsequent 
action,  it  must  appear  eitber  by  the  record, 
or  by  clear  and  satisfactory  evidence,  that 
the  IdeutlMl  Issue  presented  by  the  subset 
quent  suit  was  InTolved  or  adjudicated  la 
the  prior  suit,  and  that  both  actions  are  be- 
tween the  same  parties  or  their  privies. 
Bamitton  Nat.  Bank  v.  American  Loan  & 
Trust  Co.,  66  Neb.  67  (92  N.  W.  189);  (1904) 
Hamilton  Nat.  Bank  v.  American  Loan  d 
Trust  Co.,  72  Neb.  81  (100  N.  W.  202). 

518.  (1902.)  A  Judgment  In  a  former 
suit  will  not  be  a  bar  to  the  prosecution  of 
an  action  unless  the  questions  involved  were 
within  the  issues  litigated  in  such  former 
suit.  Malone  v.  Garver,  3  UnoL  710  (92  N. 
W.  726). 

519.  (1903.)  Where  the  plaintiff  falls  In 
an  action  of  forcible  entry  and  detainer,  be- 
cause of  want  of  service  of  the  statutory 
notice  to  quit,  the  Judgment  la  not  a  bar  to 
another  action  of  the  same  kind,  after-  such 
notice  has  been  served.  Burkholder  v.  Hoi- 
licheck,  4  Unof.  656  (95  N.  W.  860). 
—  AmnLdment     ot    pleadings  after 

former  judgment. 
620.  (1900.)  When,  after  a  deed  is  held 
on  appeal  to  be  testamentary  in  character 
and  the  case  remanded,  the  pleadings  are 
amended  and  a  reformation  of  the  deed 
prayed  for,  the  opinion  will  not  be  deemed 
res  adjudicata  as  to  the  alleged  mistake  In 
the  deed.  Pinkham  v.  Pinkham,  60  Neb. 
600  (83  N.  W.  837). 

521.  (1907.)  When  a  party  who  claims 
a  Hen  on  real  estate  on  account  of  detached 
interest  coupons  Is  properly  made  a  party  In 
an  action  by  another  to  foreclose  the  mort- 
gage, and  makes  default  therein,  he  Is 
barred  from  bringing  an  action  to  foreclose 
on  his  coupons,  after  foreclosure  and  sale  In 
the  former  proceedings,  when  the  petition 
therein  sufBciently  puts  In  issue  the  facts 
upon  which  he  must  rely  to  recover.  Wy- 
man  v.  Embree,  78  Neb.  84  (110  N.  W.  537). 

522.  (1907.)  A  Judgment  of  ouster  In 
forcible  entry  and  detainer  Is  not  a  liar  to 
an  action  In  relation  to  the  title.  Connelly 
V.  City  of  Omaha,  79  Neb.  146  (112  N.  W. 
3C0>. 

523.  (1908.)  Where  the  validity  of  a  cer- 
tain deed  was  the  sole  issue  tried  In  an  ac- 
tion Quia  timet,  a  decree  of  the  court  "that 
the  title  to  said  premises  be  forever  quieted 
In  said  plaintiff"  will  not  bar  defendants 
from  asserting  rights  to  possession  or  title 


acquired  by  virtue  of  other  contracts.  Weth- 
erett  v.  Adamt,  80  Neb.  589  (116  N.  W.  861). 

Clrounds  of  action  or  recovery. 

524.  (1888.)  In  an  action  upon  two  of 
three  promissory  notes  given  for  the  pur 
chase  price  of  a  reaper  and  mower,  it  was 
shown  tttat  an  action  had  l>een  brought  upon 
the  other  of  said  notes  by  the  plaintiff 
against  the  defendant,  and  that  in  that  case 
the  defendant  had  answered,  alleging  a 
breach  of  warranty  In  the  sale  of  the  ma- 
chine on  the  part  of  the  plaintiff,  damages 
arising  therefrom,  and  that  two  other  notes, 
n^otlable  in  form  (being  the  ones  sued  on 
in  this  case),  had  been  executed  and  deliv- 
ered to  the  plaintiff  and  asking  aJSrmative 
relief.  The  trial  In  that  case  resulted  in  a 
Judgment  in  favor  of  the  defendant  for  a 
sum  equal  to  the  purchase  price  of  ttie  ma- 
chine. Hetd,  That  such  an  adjudication  was 
not  a  bar  to  the  plaintiffs  right  to  recover 
on  the  two  notes  sued  on  in  this  action. 
Knorr  v.  Peerless  Reaper  Co.,  23  Neb.  636 
(37  N.  W.  465;  8  Am.  St.  Rep.  140). 

526.  (1889.)  Where  the  owner  of  real 
estate  places  the  property  in  the  hands  of 
real  estate  agents  to  sell  for  him,  and  they 
procure  another  to  find  a  buyer,  a  verdict  In 
an  action  by  such  second  agent  for  commis- 
sion, is  not  a  bar  to  an  action  by  the  first 
agent  for  commission  on  a  sale  made  by  the 
second  agent.  Morse  v.  Traynor,  26  Neb. 
594  (42  N.  W.  719). 

526.  (1897.)  Where  defendant  In  replevin 
recovered  Judgment  for  the  return  of  the 
property  and  for  damage  for  wrongful  de- 
tention, he  cannot  thereafter  maintain  an 
action  gainst  the  plaintiff  for  damage  on 
account  of  depreciation  In  the  value  of  the 
property  while  in  possession  of  the  latter. 
Teel  V.  Miles,  61  Neb.  643  (71  N.  W.  296). 

527.  (1901.)  A  Judgment  In  favor  of  a 
defendant,  In  an  action  for  maliciously  at- 
taching plalntlfTs  property,  held  no  bar  to 
a  subsequent  action  by  plaintiff  to  recover 
the  penalty  of  an  attachmnt  bond  for  wrong- 
ful issuance  of  the  attachment.  Simons  v. 
Pagan,  62  Neb.  287  (87  N.  W.  21). 

Nature  and  extoit  of  relief  aought  or 
granted. 

628.  (1889.)  Where  In  an  action  on  cer- 
tain promissory  notes  the  defense  of  usury 
was  pleaded  and  a  recovery  had  less  the 
usurious  interest  paid,  such  Judgment  by  a 
district  court  is  not  void,  and  the  defendant 
therein  Is  estopped  to  afterwards  sue  for 
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tbc  penalty  provided  *foF  by  the  United 
States  statutes  in  case  of  a  usurious  loan 

by  a  national  bank.  Beilonff  v.  Schuyler 
Sat.  Bank.  26  Neb.  281  (41  N.  W.  990;  18 
Am.  8L  Rep.  781;  3  L.  R.  A.  142). 

529.  (1898.)  Where  one  executes  a  prom- 
issory note  and  transfers  to  the  payee  as 
collateral  security,  thereto  a  note  then  held 
against  a  third  person  secured  by  a  real  es- 
tate mortgage,  a  decree  foreclosing  such 
mortgage  will  not  bar  an  action  at  law  on 
the  first  note,  since  it  did  not  evidence  the 
dd)t  the  mortgage  was  previously  given  to 
Mcure.  Maxwell  v.  Home  Fire  Ins.  Co.,  57 
Neb.  207  (77  N.  W.  681). 

530.  (1902.)  Where  a  foreclosure  suit 
bu  been  prosecuted  to  a  decree,  which  was 
reversed  on  appeal,  whereupon  the  plaintiff 
dismissed  his  suit  without  prejudice,  such 
proceedings  were  no  bar  to  a  subsequent  ac- 
tloQ  at  law  upon  the  Indebtedness  secured 
by  the  mortgage,  so  that  an  answer  in  the 
action  at  law,  pleading  the  commencement 
and  dismissal  of  the  foreclosure  suit,  stated 
so  defense.  Kendall  v,  Selbv,  66  Neb.  60 
(92  N.  W.  178;  103  Am.  St.  Rep.  697). 

631.  (190S.)  In  a  creditor's  bill  ashing 
merely  to  liave  the  coDveyance  of  land  made 
subject  to  plaintiff's  claim,  a  Judgment  for 
plaintiff  will  bar  a  subsequent  action  by  him 
to  have  rents  and  profits  previously  re- 
ceived by  the  purchaser  applied  to  the 
cUim,  although  the  latter  relief  was  not 
prayed  for  in  the  former  action.  Fint  Itat. 
Bank  of  PkHtemouth  v.  Oihton,  74  Neb.  232 
(104  N.  W.  174). 

Splitting  cause  of  action. 

532.  (1877.)  When  the  contract.  In  all 
Its  essential  parts,  is  in  substance  an  en- 
tirety, a  Judgment  recovered  for  a  breach  of 
any  part  of  such  contract  will  operate  as  a 
bar  to  any  future  action  thereon.  Allen  v. 
Saunders.  6  Neb.  436. 

533.  (1879.)  If  a  plaintHf  bring  an  ac- 
tion for  a  part  only  of  an  entire  and  indi- 
visible demand,  the  Judgment  in  that  sum 
may  be  pleaded  aa  a  complete  bar  to  another 
action  for  the  residue.  Beck  v.  Deveroux, 
9 Neb.  109  (2  N.  W.  365). 

534.  (1881.)  The  amount  due  a  mortga- 
gee at  time  of  foreclosure.  Including  taxes 
paid  by  him,  constitutes  a  single  and  indJ- 
Tisible  demand,  and  such  taxes  cannot  be 
separated  and  collected  by  several  actions. 
Johvson  V.  Payne.  11  Neb.  269  (9  N.  W.  81). 

535.  (1892.)    An  assessment  of  damagea 


for  the  appropriation  of  a  portion  of  plain- 
tiff's property  should  Include  damages  for 
injury  to  the  remainder  of  the  property,  and 
Is  conclusive,  so  that  If  plaintiff  failed  to 
have  such  damages  awarded,  he  cannot  af' 
terwards  maintain  an  action  against  the 
railroad  company  for  such  Injuries,  bat  be 
may  sue  for  Injuries  from  obstruction  of  a 
street  at  some  distance  from  the  premises. 
Atchison  £  y.  R.  Co.  v.  Boerner,  34  Neb.  240 
(51  N.  W.  842;  33  Am.  St.  Rep.  637). 

 Contracts  of  employment 

636.  (1888.)  In  a  contract  where  A  agrees 
to  pay  B  certain  wages  by  the  year,  but  one 
action  can  be  maintained  thereon;  if  plain- 
tiff bring  action  for  a  part  of  the  term  and 
recover  judgment,  defendant  may  plead 
same  In  bar  to  another  action  founded  on 
same  contract.  Kahn  v.  Kahn,  24  Neb.  709 
(40  N.  W.  135). 

Successive  causes  of  action. 

537.  (1887.)  Where  a  nuisance  is  a  con- 
tinuing one,  in  consequence  of  which  dam- 
ages are  sustained,  a  recovery  is  limited  to 
damages  which  may  have  occurred  befor<; 
the  action  Is  brought,  and  one  action  Is  not 
a  bar  to  a  second  action  brought  for  dam- 
ages thereafter  sustained.  Omaha  <£  R.  V. 
R.  Co.  V.  atanden,  22  Neb.  343  (35  N.  W. 
183). 

—  ■—  Instalments. 

538.  (1877.)  A  recovery  of  Judgmentfor 
monthly  rent  already  due,  is  not  a  bar  to  a 
future  action  and  judgment  for  rent  falling 
due  thereafter  upon  a  lease  which  provides 
for  the  pajrment  of  a  certain  monthly  rent 
Allen  V.  Saunders,  6  Neb.  436. 

539.  (1879.)  Where  a  manufacturer  of 
cigars  furnished  them  to  a  dealer  under  an 
agreement  that  the  amount  of  the  account 
for  each  month  was,  at  Uie  end  thereof,  to 
be  "due  and  payable."  and  bills  were  made 
out  accordingly,  the  account  for  each  month 
constituted  a  separate  demand,  and  that  a 
recovery  of  Judgment  upon  one  was  no  bar 
to  an  action  for  another.  Beck  v.  Deve- 
raur.  9  Neb.  109  (2  N.  W.  366). 

■^^—Obstructions    cansinif    orerfloir  of 

water. 

540.  (1904.)  Where  an  obstruction  caus- 
ing the  overflow  of  water  and  consequent 
damage  to  adjacent  lands  is  of  such  a  char- 
acter that,  unless  interfered  with  by  the 
hand  of  man.  It  will  continue  Indefinitely, 
the  damages,  past,  present  and  prospective, 
are  recoverable  In  one  action,  and  succes- 
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Blve  actions  cannot  be  maintained.  Qartner 
V.  Chicago,  R.  I.  A  P.  R.  Co.,  71  Neb.  444 
(98  N.  W.  1062). 

Defense  concluded. 

541.  (1888.)  Where  a  series  of  notes  are 
given  for  the  purchase  price  of  a  reaper,  and 
In  a  suit  on  the  flrst  one,  defendant  sets  up 
a  breach  of  warranty,  and  asks  for  and  oti- 
tains  affirmative  relief  equal  to  the  price  of 
the  machine,  he  Is  estopped  to  set  up  the 
same  defense  to  a  subsequent  action  on  the 
other  notes.  Knorr  v.  Peerless  Reaper  Co., 
23  Neb.  636  (37  N.  W.  465;  8  Am.  St.  Rep. 
140). 

542.  (1897.)  Where  defendant  pleads 
fraud  and  breach  of  warranty  In  a  suit  on 
the  first  of  a  series  of  notes  given  for  the 
same  consideration,  a  Judgment  for  plaintiff 
may  be  pleaded  as  a  bar  to  the  same  defense 
In  an  action  on  the  second  note  of  the  series. 
Oilmore  v.  Whiteman,  50  Neb.  760  (70  N. 
W.  364). 

S48.  (1897.)  Where  an  action  for  the 
purchase  price  of  machinery  Is  successfully 
defended  on  the  ground  of  breach  of  war- 
ranty, and  a  counter-claim  for  freight  paid 
and  time  and  money  expended  In  attempt- 
ing to  operate  the  machinery  is  allowed, 
but  no  claim  was  made  on  account  of  cer- 
tain of  the  purchase  money  notes  which  bad 
been  assigned  by  plaintiff,  and  the  court  ex- 
pressly excluded  them  from  consideration 
by  the  Jury,  the  Judgment  Is  not  a  bar  to  a 
similar  defense  to  a  subsequent  action  on 
such  notes.  National  Bank  of  Battle  Creek  v. 
Miller,  51  Neb.  156  (70  N.  W.  93S). 

C.  Persons  Who  May  Take  Advantage  of 
Bar. 

In  general. 

544.  (1893.)  In  a  foreclosure  proceeding 
by  N.  against  the  M.  Bank,  a  subsequent 
mortgagee,  and  V.,  their  common  mortgagor, 
it  was  alleged  that  "The  M.  Bank  claims 
some  interest  In  the  premises,  the  nature 
and  extent  of  which  is  to  the  plaintiff  un- 
known, but  Is  subordinate  to  plaintiff's 
claim,  wherefore  plaintiff  asks  that  It  be 
compelled  to  set  tbe  same  up  or  be  forever 
barred."  The  defendants  all  having  made 
default,  a  decree  of  foreclosure  was  entered 
in  which  it  was  found  that  the  M.  Bank  had 
no  right,  title,  or  interest  In  the  mortgaged 
property.  In  a  subsequent  action  by  the 
M.  Bank  to  foreclose  Its  mortgage,  held, 
that  the  former  decree  cannot  be  pleaded  as 
a  l>ar  by  V.  or  his  grantees.    Lincoln  Nat. 


Bank  v.  Virgin,  36  Neb.  735  (65  N.  W.  218; 
38  Am.  8t  Rep.  747). 

J^t  obUgora. 

545.  (1901.)  Taking  Judgment  against 
one  of  two  partners  on  a  Joint  claim  is  a 
bar  to  an  action  against  the  other.  Tootle, 
Hosea  <E  Co.  v.  Oti»,  1  Unof.  360  (96  N.  W. 
681). 

Satisfaction  by  one  jointly  or  serenlly 
liable. 

646.  (1892.)  In  an  action  for  the  abuse 
of  process  of  the  court,  whereby  the  plain- 
tiff was  wrongfully  evicted,  all  parties 
charged  with  the  wrong  were  Joined  as  de- 
fendants. One  of  them  demurred  on  tbe 
ground  of  misjoinder  of  causes  of  action, 
and  the  demurrer  was  sustained,  and  the 
action  proceeded  to  judgment  of  $100  against 
him.  He  satisfied  the  Judgment.  Afterwards 
an  action  tor  the  same  wrong  was  brought 
against  the  other  defendants  charged.  Held, 
The  damages  being  unliquidated,  that  a  sat- 
isfaction by  one  Joint  tort  was  a  bar  to 
further  recovery  for  the  wrong.  Bryant  v. 
Reed,  34  Neb.  720  (52  N.  W.  694). 

Persons  not  partiea. 

547.  (1897.)  A  Judgment  against  a  vil- 
lage for-  unearned  license  money  paid  by 
plaintiff  before  his  license  was  revoked, 
held  not  a  bar  to  an  action  by  the  same 
plaintiff  against  a  school  district  which  had 
received  the  money  from  the  village  treas- 
urer. School  ZHttrict  v.  Thompton,  51  Neb. 
857  (71  N.  W.  731). 

548.  (1903.)  A  judgment  record  cannot 
be  used  In  favor  of  a  stranger  to  establish 
facts  recited  In  the  Judgment  unless  such 
finding  is  based  on  an  admission  made  by 

the  party  against  whom  it  Is  sought  to  be 
used.  Sickler  v.  Mannix.  68  Neb.  21  (93  N. 
W.  1018). 

XIV.  COKCLUSIVENESS  OP  ASJIXDICA- 
TION. 

Conclusiveness  of  award  by  arbitrators, 

see  Arbitration  and  Award.  §S  34-39. 

Of  award  of  alimony,  see  Divorce,  %  200. 
Discharge  In  bankruptcy  as  bar  to  cred- 
itor's suit,  see  Creditor's  Suit,  S  3. 

Of  award  in  eminent  domain,  see  Eminent 
Domain.  $i  227-231. 

Of  Judgment  in  attachment,  see  Atta<A- 

ment.  H  263-271. 

Of  finding  of  trial  of  right  of  attached 
property,  see  Attachment,  f{  404-406. 
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Of  foreign  decree  of  divorce*  see  Divorce, 
11216,  217. 

Of  Judgment  rendered  on  stipulations,  see 

Stipulattona,  1 17. 

Order  of  rerlTal  of  action  as  re$  adjudi- 
cata.  see  Abatement  and  Revival,  |i  52-54. 

CoDclusiveneBs  of  foreign  Jndgment,  see 
pnf.  118060-813. 

Necessity  of  pleading  former  adju^cation. 
see  post,  SI  940-944. 

A.  Jvdgments  OonelosiTe  In  OeneraL 
Didsion  of  special  trlbonal. 

549-553.  (1889.)  The  decision  of  a  spe- 
cial tribunal,  where  It  baa  jurisdiction  of 
tbe  sabjec'-matter  and  parties,  is  concluslTe 
unless  reversed  or  modified  in  the  mode 
provided  by  law.  Burke  v.  Perry,  26  Neb. 
414  (42  N.  W.  401). 

Judgment  of  dismissal. 

554.  (1884.)  A  Judgment  of  dismissal 
where  there  baa  not  been  a  hearing  URon  the 
merits  1b  not  a  bar  to  another  action.  Phih 
fott  V.  Brown  A  Ryan,  IS  Neb.  387  (20  N. 
W.  SS8). 

555.  (1888.)  Where  occupants  of  land 
under  a  preemption  claim  brought  an  ac- 
tion to  quiet  title  against  a  bolder  of  a 
deed  obtained  under  half-breed  script,  and 
■fter  answer  setting  up  title  and  asliing 
afflrmfttlve  relief,  to  which  no  reply  was 
filed,  the  cause  was  submitted  on  the  plead- 
ings, a  Judgment  of  dismissal  with  preju- 
dice was  a  complete  bar  to  tbe  prosecution 
of  another  action.  Carroll  v.  Patrick,  23 
Neb.  834  (  37  N.  W.  «71). 

556.  (1893.)  Where  a  cause  in  replevin 
is  dismissed  because  the  plaintiff  has  not 
legal  capacity  to  sue,  and  the  defendant 
thereupon  has  a  Jury  impaneled  to  try  tbe 
right  of  property  which  Is  awarded  to  him, 
be  thereby  cannot  bar  the  plaintiff  from 
maintaining  a  second  action  of  replevin  tor 
the  same  goods.  Rodgera  v.  Levy,  36  Neb. 
601  (54  N.  W.  1080). 

557.  (1895.)  A  dismissal  of  a  former 
action  brought  by  plaintiff's  assignee,  on 
the  ground  that  such  assignee  was  not  the 
real  party  in  Interest,  is  not  a  bar  to  the 
action  by  plaintiff  on  the  same  Instrument. 
Baldmn  v.  Burt.  43  Neb.  245  (61  N.  W. 
«01). 

668,  (1896.)  Tbe  mere  dismissal  of  an 
action  and  a  publication  by  plaintiff  that  he 

did  vrong  In  bringing  the  suit  cannot  be 
shown  In  ban  of  a  subsequent  suit  upon  the 


same  canse  of  action.  Oliver  v.  Laneing, 
48  Neb.  338  (67  N.  W.  195). 

559.  (1897.)  Judgment  by  default  was 
rendered  against  A  and  others.  At  a  subse- 
quent term  they  filed  a  petition  under  sec- 
tion 602  to  vacate  the  Judgment  on  the 
ground  that  it  had  been  iiregularly  ol>- 
talned;  that  the  petition  stated  no  cause 
of  action,  and  that  it  had  been  procured 
through  a  fraud  upon  the  jurisdiction  of  the 
court.  This  petition  was  dismissed  on  a 
general  finding  against  petitioners.  They 
then  brought  an  original  action  to  enjoin 
against  the  enforcement  of  the  Judgment  on 
the  ground  that  it  was  void,  alleging  the 
same  matters.  Held,  Tbat  each  of  the  mat- 
ters pleaded  in  tbe  former  proceedings  be- 
ing pertinent  to  such  a  proceeding,  the  Judg- 
ment in  that  case  made  them  res  fudicata 
here.  Slater  v.  Skirving,  51  Neb.  108  (70  N. 
W.  493;  66  Am:  St.  Rep.  444). 

560.  (1897.)  Where  the  record  in  the 
first  action  shows  that  there  were  special 
findings  only  and  that  each  of  these  was 
favorable  to  plaintiff,  except  one  which 
showed  the  action  to  have  been  prematurely 
brought,  and  upon  a  recitation  of  these  find- 
ings there  was  a  mere  dismissal  of  tbe 
action  by  tbe  court,  held  that  this  order  of 
the  court  amounted  to  a  mere  discontinu- 
ance of  the  action  and  that  this  is  no  way 
operated  to  bar  a  subsequent  suit  on  the 
same  cause  of  action  when  it  matured. 
Hart  v.  Bank  of  Commerce,  61  Neb.  486  (71 
N.  W.  40). 

561.  (1898.)  A  Judgment  dismissing  an 
administrator's  action  to  qiilet  title  is  not 
a  bar  to  a  subsequent  action,  by  the  heir 
against  the  defendant  in  the  administra- 
tor's suit,  to  quiet  title  to  the  same  real 
estate,  which  has  descended  to  the  heir 
from  the  administrator's  Intestate.  Eayrs 
V.  Naaon,  64  Neb.  143  (74  N.  W.  408). 

562.  (1898.)  A  dismissal  which  does  not 
involve  the  merits  of  the  case  is  not  a  bar 
to  another  suit  upon  the  same  cause  of  ac- 
tion nor  to  presentation  of  the  claim  against 
the  estate  cf  deceased  defendant.  Bank  of 
Haywood  v.  Estate  of  McAllister,  56  Neb. 
188  (76  N.  W.  552). 

563.  (1902.)  Where  a  suit  to  foreclose 
a  real  estate  mortgage  is  Instituted  in  the 
circuit  court  of  tbe  United  States  and  such 
cause  la  dismissed  from  said  court  for  want 
of  Jurisdiction,  the  record  of  sMch  dismissal 
Is  not  a  bar  to  a  subsequent  action  between 
the  same  parties  on  the  same  mortgage  in 
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a  stirte  court  having  competent  Jurisdiction^ 
Inoin  V.  Oay,  3  Unof.  153  (91  N.  W.  197). 

564.  (1904.)  The  flrst  dismissal  of  an 
application  by  a  non-resident  defendant  to 
open  a  decree,  bars  another  one  on  the  same 
grounds  as  the  flrst,  nnlesa  it  affirmatively 
appears  from  the  record  that  such  matters 
were  not  considered  on  their  merits.  Oaket 
V.  Ziemer,  71  Neb.  65  (98  N.  W.  443). 

665.  (1904.)  The  dismissal  of  an  ap- 
plication made  by  a  non-resident  defendant 
to  open  a  decree  under  the  terms  of  section* 
82  of  the  code  for  want  of  notice,  when 
such  dismissal  Is  based  on  defects  In  the 
answer  tendered,  does  not  bar  a  new  ap- 
plication in  which  such  defects  are  reme- 
died. Oakea  v.  Ziemer,  71  Neb.  66  (98  N. 
W.  443). 

666.  (1905.)  The  dismissal  of  a  bill 
without  prejudice  does  not  conclude  the 
parties  thereto.  Morrig  v.  Linton,  74  Neb. 
411  <104  N.  W.  927). 

567.  (1905.)  The  voluntary  dismissal  of 
an  action  before  final  submission  does  not 
operate  as  an  estoppel,  and  is  without  preju- 
dice to  a  future  action.  Yates  v.  Jones 
Kat.  Bank,  74  Neb.  734  (105  N.  W.  287); 
Yates  V.  Vtica  BanJe.  74  Neb.  734  (105  N. 
W.  287):  Yates  v.  Bailey.  74  Neb.  734  (105 
^^  W.  2S7);  Yates  v.  Bcnlc  of  Staplehurst, 
74  Neb.  734  (105  N.  W.  2S7). 

Interlocutory  rulings  in  general. 

668.  (1901.)  Where  the  questions  raised 
by  the  defense  pleaded  have  been  disposed 
of  by  the  rulings  of  the  trial  court,  made 
during  the  pendency  of  the  action,  they 
have  t>ecome  res  adfudicata,  and  are  not 
proper  questions  to  be  tried  by  the  jury  as 
issues  of  fact.  Tecumseh  Nat.  Sank  v.  Mo- 
Oee,  61  Neb.  709  (85  N.  W.  949). 

669.  (19(t2.)  The  doctrine  of  res  iudicata 
applies  only  to  flnal  Judgments,  not  to  inter- 
locutory judgments  or  orders,  which  the 
court  may  vacate  or  modify  upon  a  further 
hearing.  Smith  v.  Smith,  2  Unof.  656  (89 
N.  W.  799). 

570.  (1903.)  A  Judgment  which  disposes 
of  a  controversy  otherwise  than  upon  the 
merits  is  not  available  on  a  plea  of  res 
iudicata.  Walsh  v.  Walsh,  4  Unof.  683  (96 
N.  W.  1025). 

571.  (1903.)  If.  before  an  order  of  dis- 
missal as  to  one  defendant,  there  has  been 
a  decision  or  decree  upon  one  of  several 
issues  made  by  the  pleadings,  but  such  de- 
cision does  not  fix  or  determine  the  liabil- 


ity of  the  defendant  who  is  subsequently 
dismissed,  such  preliminary  decree  does  not 
estop  the  defendant  dismissed  from  litigat- 
ing in  a  subsequent  action  the  same  isiue. 
Agnew  v.  Omaha  Nat.  Bank,  69  Neb.  654  (96 
N.  W.  189). 

672.  (1903.)  Plaintiff  alleged  In  his  pe- 
tition a  partnership,  and  the  conversion  by 
one  of  the  defendants  of  the  assets  of  the 
partnership.  Such  defendant  denied  the 
partnership,  and  denied  that  it  had  con- 
verted the  assets  of  the  partnership.  A 
preliminary  decree  was  entered  finding  that 
a  partnership  did  exist,  reserving  the  case 
for  supplemental  proceedings  and  an  ac- 
counting. Before  flnal  decree,  said  defend- 
ant was  dismissed  out  of  the  case,  without 
prejudice.  Held,  That  in  a  subsequent  ac- 
tion between  plaintiff  and  the  defendant 
dismissed,  the  latter  was  not  concluded  by 
the  preliminary  decree  finding  the  existence 
of  a  partnership.  Agnexc  v.  Omaha  yat. 
Bank,  69  Neb.  654  (96  N.  W.  189). 

Judgment  on  motion  or  summary  proceed- 
ing. 

673.  (1877.)  A  Judgment  or  flnal  order 
of  revivor  under  the  mode  prescribed,  unless 
reversed  or  vacated  on  error,  Is  conclusive, 
and  cannot  be  reviewed  on  the  subsequent 
trial  of  the  cause.  Hendrix  v.  Rieman,  6 
Neb.  516. 

674.  (1878.)  Z.  V.  commenced  an  action 
against  H.  and  others,  upon  an  award.  Af- 
terwards, upon  it  being  made  to  appear  to 
the  court  that  Z.  V.  had  assigned  to  T.  V. 
his  interest  in  the  action,  an  order  of  sub- 
stitution was  made.  T.  V.  then  dismissed 
the  action  without  prejudice,  and  com- 
menced an  action  on  the  award  in  his  own 
name.  Held,  That  the  order  of  substitution 
was  not  a  final  order  or  Judgment,  and  not 
conclusive,   ifall  v.  Vanier,  7  Neb.  397. 

575.  (1898.)  On  an  absolute  order  of 
revival  the  matter  becomes  a  res  adjudicata 
and  cannot  be  retried  Missouri  P.  R.  Co. 
V.  Fox,  56  Neb.  746  (77  N.  W.  57). 

676.  (  1904.)  The  overruling  of  a  mo- 
tion for  leave  to  file  a  petition  In  the  nature 
of  Intervention,  by  which  It  Is  sought  to 
raise  and  litigate  a  question  not  theretofore 
In  issue  in  the  action,  and  a  summary  re- 
fusal to  allow  the  petition  exhibited  and  at- 
tached  to  the  motion  to  he  filed.  Is  not  res 
judicata  of  the  matters  contained  In  the  pe- 
tition, so  as  to  prevent  the  parties  from  liti- 
gating the,  same  questions  again  la  a  reg- 
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nlar  form  of  action.  RamiUon  2Tat.  Bank 
r.  American  Loan  <£  Tnut  Co^  72  Neb.  81 

(100  N.  W.  202). 

577.  (1904.)  The  OTemiUng  of  objec- 
tions to  the  discharge  of  a  receiver  of  a  cor- 
poration, on  the  ground  that  the  double 

liability  ot  stockholdera  had  not  been  en- 
forced, iB  not  a  bar  to  an  action  to  enforce 
such  liability.  Hamilton  Nat.  BanJc  v. 
American  Loan  d  Trutt  Co.,  72  Neb.  81  (100 
N.  V.  202). 

Juc^ntent  on  demumr. 

578.  (1906.)  A  final  Judgment  rendered 
on  a  demurrer  to  a  petition  in  equity  to 
obtain  a  new  trial  in  a  former  suit  la  an 
ettectual  bar  to  the  prosecution  of  another 
action  on  the  same  grounds  and  between 
the  same  parties  for  that  purpose.  Parrotte 
V.  Dr^en,  73  Neb.  291  (102  N.  W.  610). 

579.  (1906.)  A  cause  of  action,  once 
finally  determined  between  the  parties  on  the 
merits,  cannot  afterwards,  so  long  as  such 
Judgment  remains  in  force,  be  litigated  by 
new  proceedings,  either  before  the  same  or 
any  other  tribunal,  the  rule  applying  not 
only  to  Judgments  which  are  the  result  of  a 
trial  of  issues  of  fact,  but  also  to  Judgments 
OD  demurrer,  where  such  Judgments  go  to 
the  merits  of  the  case;  but  a  Judgment  on  a 
demurrer,  which  Is  based  on  a  technical  de- 
fect of  pleading,  a  lack  of  Jurisdiction,  or 
the  like,  does  not  Involve  the  merits  of  the 
controversy,  and  will  not  support  the  plea 
of  res  judicata.  Yates  v.  Jones  Nat.  Bank, 
74  Neb.  734  (105  N.  W.  287);  Yates  v.  Utica 
Bank,  74  Neb.  734  (106  N.  W.  287);  Yates 
V.  BaiUy,  74  Neb.  734  (106  N.  W.  287): 
Yates  V.  Bank  of  StapUhurtt,  74  Neb.  734 
(105  N.  W.  287).  [Reversed.  206  U.  S.  168, 
181  j. 

680.  (1906.)  An  order  by  the  trial  Judge 
allowing  or  disallowing  a  claim,  raised  by 
demurrer  or  objection,  and  not  on  the 
merits,  is  not  an  adjudication  that  will  bar 
a  subsequent  action.  Norton  v.  Brink,  76 
Neb.  566  (106  N.  W.  668). 

—    Bflect  of  subsequent  amendment  of 
.  pleadings. 

581.  (1«97.)  If  to  a  petiUon  or  pleading 
In  an  action  a  general  demurrer  la  inter- 
posed, and  the  pleading  is  determined  de- 
fective for  the  want  of  a  material  allegation, 
and  a  Judgment  follows,  and  in  a  second  suit 
the  material  averment  which  the  pleading 
In  the  first  suit  lacked  Is  supplied,  constl- 
tuUng  the  pleading  suiBcient  as  a  statement 


of  a  cause  of  action,  the  Judgment  in  the 
first  case  is  not  a  bar  to  the  second  suit, 
though  both  were  Instituted  to  obtain  the 
enforcement  of  the  same  right.  State,  ex 
rel.  Wooanff'Dunlap  Co.,  v.  Cornell,  62  Neb. 
26  (71  N,  W.  961). 

Erroneous  JudgmoiLt. 

682.  (1896.)  In  a  suit  to  forAcloao  a 
mortgage  the  owner  of  the  equity  who  an- 
swered the  petition  is  not  concluded  by  a 
decree  conforming  to  the  prayer  of  a  supple* 
mental  petition  filed  by  plaintiff  after  an* 
Bwer  day  without  notice,  ffavemeyer  «. 
Paul,  45  Neb.  373  (63  N.'W.  982). 

Flnalltx  of  determination. 

•  683.   (1878.)   A  final  Judgment  ia  <me 

tliat  disposes  of  the  merita  of  the  case.  Hall 

V.  Vanier,  7  Neb.  397.  [Modified.  AibNa  v. 
f  umin,  69  Neb.  88.] 

584.  (1883.)  A  Judgment  to  be  oonclu- 
aive  must  be  final  and  upon  the  merits. 
Chenev  v.  Cooper,  14  Neb.  415  (16  N.  W. 
471). 

585.  (1896.)  Where  a  decree  has  been 
rendered  determining  certain  issues  in  a 
case  and  reserving  the  case  for  further  pro- 
ceedings to  carry  out  the  first  decree,  as  for 
an  accounting,  the  supplemental  proceedings 
cannot  be  made  the  means  of  relltlgatlng 
any  issues  determined  by  the  first  decree. 
Younkin  v.  Younkin,  44  Neb.  729  (63  N.  W. 
31). 

686.  (1896.)  Order  of  the  circuit  court 
of  the  United  SUtes  for  the  district  of  Ne- 
braska, denying  a  deficiency  Judgment  In  a 
foreclosure  proceeding  upon  the  cause  of 
action  herein  alleged,  held  to  involve  the 
merits  ot  the  cause,  and  not  the  question  of 
Jurisdiction  only.  Tzschuck  v.  Mead,  47 
Neb.  260  (66  N.  W.  428). 

587.  (1902.)  The  doctrine  of  re*  /udi- 
cata  is  that  a  question  once  determined  by 
a  Judgment  on  the  merits  is  forever  settled, 
so  far  as  the  litigants  and  those  In  privity 
with  them  are  concerned.  The  question  de- 
cided is,  while  the  decision  stands,  a  sealed 
and  closed  question.  State,  ex  rel.  WrigM, 
V.  Savage,  64  Neb.  684  (90  N.  W.  898). 

588.  (1903.)  To  constitute  an  order  or 
decree  final  and  conclusive  as  evidence  In 
a  subsequent  action.  It  must  have  been  a 
complete  disposition  of  the  main  thing  or 
matter  in  controversy,  leaving  nothing  for 
the  further  determination  of  the  court. 
Agnew  v.  Omaha  Nat.  Bank,  69  Neb.  654 
(96  N.  W.  189). 
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B.  Peraons  Concluded. 
PartiM  of  record. 

589.  (1881.)  In  a  foreclosure  suit  where 
several  parties  are  made  defendants  as  lien- 
holders,  subsequent  purchasers,  or  lessees  of 
the  mortgaged  premises,  their  several  an- 
swers claiming  rights  as  such  lien-holders, 
subsequent  purchasers,  or  lessees,  may  be 
regarded  also  as  cross-petitions  for  relief 
as  against  their  respective  co-defendants  as 
well  as  against  the  plaintiff.  And  any  such 
defendant,  regularly  served  with  process, 
who  fails  to  answer  any  material  allegation 
contained  in  the  answer  of  his  co-defend- 
ant. Is  bound  thereby  as  well  as  by  the  de- 
cree founded  thereon,  and  unless  he  appeals 
therefrom  the  same  becomes  as  to  him  ret 
adfudicata,  HapgooA  d  Co.  v.  Ellis,  11  Neb. 
131  (7  N.  W.  845).  (Overruled.  Arnold  v. 
Lumber  Co.,  39  Neb.  841  (68  N.  W.  288).] 

590.  (1888.)  Parties  and  privies,  as  well 
those  who  are  made  partly  by  leave  and 
order  of  court  as  the  original  parties,  are 
bound  by  the  legal  proceedings  In  the  case 
and  the  judgment.  O'Brien  v.  Oaalin,  24 
Neb.  669  (  39  N.  W.  449). 

691.  (1896.)  A  judgment  by  a  court 
having  Jurisdiction  of  the  parties  and  sub- 
ject-matter is  conclusive  upon  the  parties 
thereto  and  their  privies,  unless  reversed  In 
appellate  proceedings.  It  settles  all  matters 
litigated,  and  cannot  be  assailed  collaterally. 
Sternberg  v.  State,  ex  rel.  Keller,  48  Neb. 
299  (67  N.  W.  190). 

592.  (1903.)  Matters  once  litigated  and 
determined  will  not  be  re-examined  in  a 
subsequent  action  between  the  same  parties. 
Moores  V.  State,  ex  rel.  Gordon,  67  Neb.  536 
(98  N.  W.  7S3). 

593.  (1903.)  After  a  Judgment  or  decree 
in  rem  a  party  to  the  rewrd,  who  is  duly 
served  with  process  and  appears  personally 
therein,  is  estopped  from  asserting  any 
claim  or  defense  contrary  to  the  terms  of 
the  decree.  Nebraska  Loan  d  Trugt  Co.  v. 
Domon,  4  Unof.  334  (93  N.  W.  1022). 

 Unnecessary  or  improper  parties. 

594.  (1902.)  A  party  will  not  be  barred 
of  his  rights  by  the  decree  In  an  action  to 
which  he  was  neither  a  necessary  nor  a 
proper  party  defendant,  and  whose  rights  In 
such  action  were  not  litigated  or  in  fact 
determined.  Western  Land  Co.  v.  BucJcl^V, 
3  Unof.  776  (92  N.  W.  1052). 

 Effect  of  dismissal  as  to  partiea. 

595.  (1903.)  After  a  final  decree  entirely 
dismissing  plaintiff  out  of  an  action,  a  second 


decree  in  favop  of  a  cross-petitioner  was  en- 
tered In  the  same  action  at  the  following 
term  of  court,  before  appeal  from  the  first 
decree.  Held,  That  second  decree,  taken 
while  plaintiff  was  entirely  excluded  from 
participation  in  the  action,  was  of  no  valid- 
ity as  against  plaintiff  after  reversal  of  the 
decree  against  her.  Oilbert  v.  Oarber,  69 
Neb.  419  (95  N.  W.  1030). 

596.  (1903.)  When  a  suit  Is  dismissed  as 
to  one  of  two  or  more  defendants  without 
prejudice,  such  defendant  ceases  to  be  a 
party  to  the  record,  and  the  effect  of  the  dis- 
missal la  to  leave  such  defendant  In  the 
same  position  as  if  he  bad  never  been  a 
party  to  the  action.  Agnew  v.  Omaha  A'of. 
Bank,  69  Neb.  654  (96  N.  W.  189). 

597.  (1904.)  A  ruling  made  upon  a  mo- 
tion to  dissolve  an  attachment  Is  not  re$ 
fudicata  of  the  facts  Involved  therein,  as 
against  one  who,  though  a  party  to  the  pro- 
ceedings at  the  time  of  the  ruling,  Is  dis- 
missed therefrom  by  the  final  judgment  en- 
tered in  the  action.  Krug  Breioing  Co.  v. 
Healey,  71  Neb.  667  (101  N.  W.  329). 

598.  (1904.)  One  is  not  concluded  by  a 
Judgment  or  decree  in  a  suit  to  which  he  was 
not  a  party  at  the  time  when  it  was  ren- 
dered. Agneio  v,  Montgomery,  72  Neb.  9  (99 
N.  W.  820). 

599.  ( 1904.)  Persons  who  were  made 
Joint  defendants  and  who  filed  answers 
and  cross  petitions  of  intenrention,  and 
who  afterwards  obtain  leave  to  withdraw 
their  pleadings,  and  obtain  an  order  dis- 
missing them  from  the  case,  are  not 
bound  by  the  decree  as  to  issues  raised  by 
amendment  of  the  pleadings  after  such  order 
of  dismissal.  Agnew  v.  Montgomery,  72 
Neb.  9  (99  N.  W.  820). 

Privity  In  general. 

600.  (1903.)  Privity,  so  far  as  concerns 
the  effect  of  a  judgment  on  property  rights, 
does  not  arise  from  mere  relationship  by 
blood  or  afllnlty,  nor  because  two  imrtiea 
may  have  an  Interest  in  the  same  subject- 
matter  of  litigation;  it  implies  a  relation- 
ship by  succession  or  representation,  be- 
tween a  party  to  the  first  action  and  a 
party  to  a  subsequent  action,  in  respect  to 
a  matter  adjudicated  in  the  first  Sorenten 
V.  Sorenaen,  68  Neb.  490  (98  N.  W.  837). 

Vendor  and  purchaser. 

601.  (1887.)  A  judgment  only  binds  par 
ties  and  privies.  A  tax  purchaser  of  real 
estate  not  a  party  to  an  action  to  enjoin  the 
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treasurer  from  Issuing  a  deed,  nor  appear- 
ing In  the  action,  Is  not  bound  by  the  de- 
cree. Belphrey  r.  SteAick,  21  Neb.  80  (31 
N.  W.  256). 

602,  (1894.)  A  decree  foreclosing  a  me- 
chanic's lien,  in  an  action  In  which  a  vendor 
of  the  property  was  made  a  party  and  filed 
an  answer  claiming  a  vrador's  lien.  Is  con- 
clnslre  as  against  ^  subsequent  grantee  of 
such  vendor.  Spear  v.  Tidhall  <£  Fuller,  40 
Neb.  107  (58  N.  W.  708). 

$03.  (1898.)  A  Judgment  is  a  binding 
adjudication  upon  all  parties  to  Uie  suit  in 
which  It  was  rendered,  and  upon  all  per-. 
SODS  who  claim  an  interest  In  the  property 
involved  therein  through  any  party  to  that 
suit  acquired  after  the  action  was  pending. 
PoTtsmouth  Savings  Bank  v.  Riiey,  54  Neb. 
531  (74  N.  W.  838). 

Assignor  and  assignee  of  note. 

604.  (1886.)  Where  an  action  Is  brought 
against  a  mortgagee  to  cancel  certain  prom- 
issory notes  and  a  mortgage  to  secure  the 

same  upon  real  estate,  and  a  decree  is  ob* 
taioed  against  such  mortgagee,  a  bona  fide 
purchaser  before  maturity  of  such  notes 
without  notice,  who  was  the  owner  of  the 
same  when  the  action  was  brought  and  was 
not  made  a  party  to  the  action,  will  not  be 
affected  by  the  decree.  Cheney  v.  Janaten, 
20  Neb.  128  (29  N.  W.  289). 

605.  (1897.)  Where  one  to  whom  notes 
were  indorsed  for  collection  presented  them 
as  claims  against  the  maker's  estate,  caused 
them  to  be  allowed  In  bis  own  name,  and 
assigned  the  Judgment  to  a  bank,  it  was 
hflif  that  the  allowance  of  the  claim  was 
not,  OS  against  the  real  owners,  an  adjudica- 
tion that  the  claimant  owned  the  notes. 
hederer  v.  Vnion  Savings  Bank,  62  Neb.  133 
(71  N.  W.  954). 

606.  (1905.)  A  decree  of  a  court  vested 
with  Jurisdiction  over  the  Subject-matter 
and  the  persons  in  interest,  fixing  the  status 
of  a  series  of  notes  secured  by  a  Bin.?te 
mortgage,  la  binding  on  one  who.  In  a  sub- 
sequent action,  attempts  to  avoid  the  ef- 
fect of  the  decree,  where  It  appears  that 
the  transfer  of  the  note  involved  In  the 
later  proceeding  was  fraudulent  as  against 
the  holders  of  the  other  notes.  Pre«fon  v. 
Monrnan.  75  Neb.  358  (106  N.  W.  320). 

Husband  and  wife. 

607.  (1903.)  A  Judgment  in  an  action 
In  ejectment  In  tevtv  of  one  holding  the 
paper  title  to  real   estate,   against  one 


claiming  by  adverse  possession,  is  not  bind- 
ing on  the  wife  of  the  latter,  if  not  a  party 
thereto,  in  a  subsequent  action  brought  by 
her  to  protect  her  homestead  rights  In  such 
premises,  wfaere  It  appears  that  the  adverse 
possession  bad  ripened  into  a  title  In  fee 
before  the  action  against  her  husband  was 
brought.  Silk  v,  McDonald,  4  Unof.  34  (93 
N.  W.  212). 

Administrator  and  heir. 

608.  (1903.)  A  minor  heir  not  made  a 
party  to  an  action  by  the  administrator  for 
leave  to  convey  realty  In  pursuance  of  a 
contract  thereof  by  decedent  is  not  affected 
by  a  decree  by  the  district  court  ordering 
the  conveyance  to  l>e  made.  Holme*  v. 
Columbia  Nat.  Bank,  4  Unof.  893  (97  N.  W. 
26). 

Trustee  and  benefldary. 

609.  (1907.)  Where  the  title  to  real 
estate  held  In  trust  is  drawn  into  contro- 
versy in  litigation,  and  the  trustee  prose- 
cutes or  defends  with  the  knowledge  and 
consent  of  the  beneficiary,  the  beneficiary 
will  be  concluded  by  the  result  of  the  liti- 
gation to  the  same  extent  as  the  trustee. 
Van  Etten  v.  Pasaumpaic  Savings  Bank,  79 
Neb.  632  (113  N.  W.  163). 

Corporation  and  stockholders. 

610.  (1905.)  Where  a  president  of  a 
bank  who  was  also  a  director  and  trustee 
in  winding  up  the  affairs  of  the  bank  In 
a  voluntary  liquidation,  brings  suit  on  a 
note  given  by  a  debtor  of  the  bank  and  also 
signed  by  such  officer  of  the  bank  and  It 
waa  adjudicated  that  the  latter  signed  as 
surety  merely,  and  that  the  note  was  usur- 
ious, the  other  stockholders.  In  an  action  in 
equity,  may  inquire  into  and  determine  the 
true  amount  of  the  indebtedness  owing  by 
such  ofiicer  to  the  bank.  Ound  v.  Ballard, 
73  Neb.  547  (103  N.  W.  809). 

Sureties. 

611.  (1882.)  Sureties  on  a  replevin  bond 
are  concluded  by  the  Judgment  In  replevin 
which  complies  with  the  statute.  Lee  v. 
Bastings,  13  Neb.  608  (14  N.  W.  467). 

612.  (1882.)  A  Judgment  for  defendant 
in  replevin,  which  by  stipulation  of  the 
parties  omits  the  alternative  order  for  a 
return  of  the  property,  is  not  conclusive  on 
the  sureties  on  the  replevin  bond.  Lpc  v. 
Baatings,  13  Neb.  508  (14  N.  W.  467). 

613.  (1890.)  Where  a  bond  was  given 
by  plaintiff  In  execution  to  the  officer  to 
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Indemnify  him  against  suit  and  there  was 
an  appearance  by  the  princli>al  to  defend  in 
an  action  against  the  officer;  a  Jutlgment 
against  the  latter  was  conduslTe  irpoa  the 
sureties,  who  could  contest  It  only  for  fraud, 
though  they  had  no  notice  of  the  pendency 
of  the  action.  Pasewalk  v.  BoHman,  29 
Nob.  S19  (46  N.  W.  780;  26  Am.  St.  Rep. 
399). 

Creditors. 

614.  (1897.)  A  Judgment  rescinding  a 
purchase  of  corporate  stock  on  the  ground 
of  fraudulent  representations  of  the  seller 
is  a  bar  to  a  subsequent  action  by  a  creditor 
of  the  corporation  against  the  buyer  to  en- 
force his  liability  as  a  atocliholder.  Creigh- 
ton  V.  Keith,  50  Neb.  810  (70  N.  W.  406). 

Persona  primarily  or  ultimately  liable. 

615.  (1892.)  Three  common  carriers 
united  to  complete  a  line  for  the  transporta- 
tion of  goods,  and  a  piaqo  was  Injured  by 
the  Intermediate  CTrrien.  Judgment,  in  an 
action  of  which  the  wrong-doer  bad  notice, 
was  rendered  against  the  carrier  that  re- 
ceived the  piano  for  shipment.  In  an  ac- 
tion by  the  latter  against  the  carrier  guilty 
of  negligence  the  Judgment  was  conclusive. 
Missouri  P.  R.  Co.  V.  Tioiat,  35  Neb.  267 
(53  N.  W.  76;  87  Am.  St.  Rep.  526). 

616.  (1903.)  Judgment  against  the  city 
in  an  action  of  which  the  lot  owner  has 
notice,  is  conclusive  upon  the  latter  as  to 
the  fact,  cause  and  extent  of  the  injury. 
City  of  Lincoln  v.  First  Nat.  Bank  of  lAn- 
coin,  67  Neb.  401  (93  N.  W.  698;  108  Am. 
St.  Rep.  690;  60  L.  R.  A.  923). 

617.  (1903.)  The  recovery  of  a  Judg- 
ment against  a  city  for  injuries  sustained 
by  falling  through  a  defective  coal-bole  in 
a  sidewalk  is  not  conclusive  as  to  the  re- 
sponsibility of  the  owner  of  the  lot  ad- 
Joining  for  such  injuries.  City  of  Lincoln 
V.  First  Nat.  Bank  of  Lincoln,  67  Neb.  401 
(93  N.  W.  698;  108  Am.  St.  Rep.  690;  60 
U  R.  A. 


State  and  municipality  and  officers  and 

taxpayers. 

618.  (1902.)  All  litigants  are  affected 
by  the  rule  of  the  thing  adjudged;  it  Is 
equally  binding  upon  the  sovereign  and  the 
citizen.  State,  ex  rel.  Wright,  v.  Savage, 
64  Neb.  684  (90  N.  W.  898). 

619.  (1902.)  The  former  determination 
of  the  supreme  court  that  certain  parties 
were  entitled  to  hold  the  office  of  fire  and 
police  commissioners  of  the  city  of  Omaha, 


under  the  appointment  of  the  mayor  and 
council  of  the  city,  Is  not  binding  on  the 
governor,  so  as  to  prevent  his  appointment 
of  commissioners  under  the  provisions  of 
the  act  for  the  incorporation  vi  metropoli- 
tan cities,  state,  ex  rel.  Wright,  v.  Savage, 
64  Neb.  702  (91  N.  W.  557). 

620.  (1902.)  A  Judgment  against  a 
municipal  corporation  Is  equally  conclusive 
upon  the  city  and  Its  taxpayers.  Oiceng  v. 
City  of  South  Onuiha,  2  Vnof.  466  (89  N.  W. 
285). 

621.  (1904.)  A  Judgment  against  a  mu- 
Rldpallty  has  the  effect  only  of  an  audited 
claim  or  demand.  It  establishes  the  amount 
legally  due,  but  gives  no  new  right  In  re- 
spect of  the  means  of  payment;  and,  in  an 
action  to  compel  the  levying  of  a  tax  to  sat- 
isfy such  Judgment,  a  court  will  look  be- 
hind the  Judgment  and  ascertain  tbe  nature 
and  character  of  the  Indebtedness  on  which 
It  is  based,  in  order  to  determine  the  limit 
of  the  tar  which  may  i>e  levied  for  its  sat- 
isfaction. State,  ex  rel.  Young,  v.  Boytx,  71 
Neb.  1  (98  N.  W.  459). 

Public  officers  and  successors. 

622.  (1900.)  A  public  officer  Is  regarded 
as  being  In  privity  with  his  predecessor 
when  both  derive  their  authority  from  the 
same  source,  so  that  a  Judgment  against  a 
public  officer  In  regard  to  a  public  right 
binds  his  successor  in  office.  State,  ex  ret, 
Smyth,  V.  Kennedy,  60  Neb.  300  (83  N.  W. 
87). 

623.  (1902.)  A  Judgment  against  a  pub- 
lic officer  In  regard  to  a  public  right,  binds 
his  successor  in  office.  State,  ex  rel.  Wright. 
V.  Savage,  64  Neb.  684  (  90  N.  W.  898). 

624.  (1902.)  A  public  officer  is  regarded 
as  being  in  privity  with  his  predecessor 
when  both  derive  their  authority  from  the 
same  source.  State,  ex  rel.  Wright,  v.  Sav- 
age, 64  Neb.  684  (90  N.  W.  898). 

625.  ( 1903.)  An  adjudication  in  QUO  war- 
ranto determining  the  right  of  a  claimant  to 
an  office  for  a  specified  term  does  not  de- 
termine the  right  of  a  successor  to  the 
office,  holding  by  appointment  from  the 
same  authority  for  a  different  term;  nor  is 
the  successor,  with  respect  to  the  right  to 
the  office  adjudicated  In  a  prior  suit  for  a 
different  term,  deemed  in  privity  with  his 
predecessor;  nor  Is  the  subject-matter  the 
same  In  the  two  suits.  State,  ex  rel.  Ken- 
nedy. V.  Broatch,  68  Neb.  687  (94  N.  W. 
1016;  110  Am.  St.  Rep.  477). 
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Fenoaa  not  parti«  or  priviea. 

iZt.  (1893.)  A  decree  obtained  for  the 
purpose  of  obviating  the  objection  that  the 
acknowledgment  of  a  deed '  was  not  shown 
to  have  been  proved  by  the  certificate  of 
a  duly  authorized  officer  la  operative  only 
against  partlea  to  the  action  and  others  in 
privity  with  such  parties.  Whatever  rights 
are  held  by  a  stranger  to  such  a  suit  are 
unaffected  by  such  a  decree.  Connell  v.  Oal- 
Uffher,  36  Neb.  749  (&S  N.  W.  229). 

627.  (1896.)  An  adjudicaUon  affects 
only  those  who  were  parties  to  the  action 
and  their  privies.  Munroc  v.  HafMOn,  47 
Neb.  30  (66  N.  W.  12). 

628.  (1900.)  A  Judgment  la  binding  only 
betireea  the  parties  to  the  action  In  which 
it  was  rendered.  It  is  of  no  force  between 
other  litigants,  yebraaka  Telephone  Co.  v. 
Cornell,  69  Neb.  737  (82  N.  W.  1). 

629.  (1901.)  A  person  Is  not  concluded 
liy  a  judgment  In  an  action  to  which  he  was 
not  a  party.  State  v.  OMcoffO,  R.  I.  d  P.  B. 
Co..  61  Neb.  545  (85  N.  W.  556). 

C.  Hatters  Concluded. 
Identity  of  subject-matter. 

630.  (1897.)  There  Is  a  difference  be- 
tween the  effect  of  a  Judgment  as  a  bar  or 
estoppel  against  the  prosecution  of  a  second 
action  upon  the  same  claim  or  demand,  and 
Its  effect  as  an  estoppel  in  another  action 
upon  a  different  claim  or  cause  of  action. 
In  the  former  case  a  judgment  on  the  merits 
constitutes  an  absolute  bar  to  a  subsequent 
action,  not  tmly  as  to  every  matter  offered 
and  received  to  sustain  or  defeat  the  claim, 
but  as  to  any  other  admissible  matter  which 
ml^t  have  been  offered  for  that  purpose. 
But  where  the  second  action  is  upon  a  dif- 
ferent claim  or  demand,  a  Judgment  in  the 
prior  action  operatea  as  an  estoppel  only  as 
to  those  matters  In  Issue  upon  the  deter- 
minatioii  of  which  the  finding  or  verdict  was 
rendered.  Slater  v.  SMrving,  51  Neb.  108 
(70  N.  W.  493;  66  Am.  St.  Rep.  444). 

631.  (1903.)  A  Judgment,  rendered  by  a 
court  of  competent  Jurisdiction,  determining 
tlie  rights  of  the  litigants  on  a  cause  of 
action  or  defense,  \%  an  effectual  bar  against 
future  litigation  over  the  same  right  deter- 
mined by  such  judgment,  and  is  for  all  time, 
unless  reversed  or  modified,  binding  on  the 
parties  and  their  privies  In  estate  or  In  law. 
State,  ex  rel.  Kennedy,  v.  Broatch,  68  Neb. 
687  (94  N.  W.  1016:  110  Am.  St.  Rep.  477). 

632.  (1906.)    One  of  the  easentlals  of  a 


Judgment  offered  in  support  of  a  technical 
plea  In  bar  is  that  it  was  rendered  In  a  suit 
involving  the  same  subject-matter  as  that 
In  which  the  plea  is  interposed,  and,  lacking 
that  element,  it  is  not  available  in  support 
of  such  plea.  Gering  v.  School  District,  76 
Neb.  219  (107  N.  W.  250). 

633.  (1908.)  Where  a  question  of  fact 
or  of  law  has  been  litigated  in  a  court  hav- 
ing jurlsliction  of  the  parties  and  the  sub- 
ject-matter of  the  action.  Its  Judgment  upon 
such  question  Is  final,  and  cannot  be  col- 
laterally attacked  in  another  court,  though 
the  latter  might  have  reached  a  different 
conclusion  upon  the  same  question.  Becker 
v.'Linton,  80  Neb.  656  (114  N.  W.  928). 

Identity  of  issues  in  general. 

634.  (1877.)  The  judgment  of  a  court  or 
tribunal,  having  cognizance  of  the  subject- 
matter,  is  conclusive  between  the  parties 
and  their  privies,  when  the  same  matter 
comes  In  question  between  them  In  the 
same  or  another  court.  State,  ex  rel.  Clark. 
V.  Butfalo  County,  6  Neb.  454. 

635.  (1882.)  Where  goods  are  levied 
upon  under  an  attachment  issued  by  a  Jus- 
tice of  the  peace,  and  are  claimed  by  an- 
other than  the  defendant  In  the  attachment, 
and  such  claimant  institutes  proceedings 
for  a  trial  of  the  right  of  property,  in  which 
the  jury  find  against  him.  and  judgment  is 
rendered  thereon,  he  cannot  aftervarda 
maintain  replevin  against  the  officer.  Bray 
V.  Saaman,  13  Neb.  518  (14  N.  W.  474). 

636.  (1884.)  A  Judgment  of  a  court  of 
competent  Jurisdiction,  upon  a  question  di- 
rectly involved  in  one  suit,  la  conclusive  as 
to  that  question  in  another  suit  Iwtween 
the  same  parties;  but  to  this  operation  of 
the  judgment  It  must  appear,  either  upon 
the  face  of  the  record,  or  be  shown  by  ex- 
trinsic evidence,  that  the  precise  question 
was  raised  and  determined  in  the  former 
suit.  If  there  be  any  uncertainty  on  this 
head  In  the  record,  the  whole  subject-mat- 
ter of  the  action  will  be  at  large  and  open 
to  a  new  contention  unless  this  uncertainty 
be  removed  by  extrinsic  evidence  showing 
the  precise  point  involved  and  determined. 
mich  V.  Phelpe,  16  Neb.  515  (20  N.  W.  840). 

637.  (1889.)  Where  a  second  mortgagee 
is  made  a  party  defendant,  in  a  foreclosure 
of  the  first  mortgage,  and  sets  up  bis  mort- 
gage and  a  certain  Judgment  as  liens  on 
the  property  and  asks  for  a  decree  In  his 
favor,  a  decree  in  favor  of  the  flrtt  mort- 
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gagee  for  the  amount  due,  and  for  the  junior 
mortgagee  for  the  amount  of  bis  judgmsnt 
liens,  but  aliowing  nothing  on  his  mort- 
gage is  a  bar  to  a  second  action  on  his  mort- 
gage. Haines  v.  FUnn,  26  Neb.  380  (42  N. 
W.  91;  18  Am.  St.  Rep.  785). 
,  638.  (1892.)  In  a  suit  brought  In  the 
United  States  circuit  court  against  G.,  K. 
and  others  to  foreclose  a  real  estate  mort- 
gage giTen  by  G.,  a  cross  bill  was  filed  by 
K.,  setting  up  title  in  himself  to  the  land, 
with  prayer  that  his  title  be  quieted.  G. 
appeared  and  answered  the  cross-bill,  set- 
ting up  his  claim  of  title,  and  pleaded  in 
bar  a  former  Judsment.  Upon  the  trial  of 
said  cause  the  issues  were  found  in  favor 
of  K.  and  a  decree  was  entered  quieting 
and  confirming  his  title  to  the  land.  No 
supersedeas  bond  was  filed  and  no  appeal 
was  taken.  The  decree  of  the  federal  court, 
which  was  still  in  force,  was  pleaded  by  K. 
as  a  defense  to  an  action  of  ejectment 
brought  against  him  by  G.  to  recover  the 
same  real  estate.  HchI,  That  G.  was  con- 
cluded by  said  decree,  and  that  the  same 
was  a  bar  to  the  action  of  ejectment. 
Qregory  v.  Kenyan,  34  Neb.  640  (52  N.  W. 
685). 

639.  (1896.)  A  judgment  upon  the 
merits  against  the  defendant,  an  overseer  of 
highways,  for  the  removal,  under  color  of 
hia  office,  of  a  fence  situated  on  the  plain- 
tiff's land,  the  sole  defense  being  the  exist- 
ence of  an  alleged  public  road  at  the  locue 
in  QUO,  Is,  In  the  absence  of  fraud,  a  bar  to 
a  subsequent  proceeding  by  the  successor 
in  office  of  the  former  In  behalf  of  the  pub- 
lic to  restrain  the  threatened  obstruction  of 
such  alleged  highway  In  which  the  rl^ta  of 
the  parties  depend  upon  the  facts  put  In 
issue  in  the  former  action.  Holsworth  v. 
O'Chander,  49  Neb.  42  (68  N.  W.  334). 

640.  (1897.)  A  judgment  of  a  court  of 
competent  jurisdiction  upon  a  question  di- 
rectly Inrolved  In  one  suit  Is  conclusive  as 
to  that  question  In  anQther  suit  between  the 
same  parties;  but,  to  this  operation  of  the 
judgment.  It  must  appear,  either  upon  the 
face  of  the  record  or  be  shown  by  extrinsic 
evidence,  that  the  precise  question  was 
raised  and  determined  in  the  former  suit, 
ifor^an  v.  Mitchell,  52  Neb.  667  (72  N.  W. 
1055). 

641.  (1899.)  The  order  appointing  a  re- 
ceiver for  the  defendant  banit  constituted 
an  adjudication  that  the  corporation  was 
Insolvent;  and  no  appeal  having  been  taken 


therefrom,  the  order  was  forever  afterwards 
conclusive  upon  that  question  against  the 
bank.    State  v.  Oerman  Savinga  Bank,  59 

Neb.  292  (80  N.  W.  901). 

642.  (1905.)  A  question  tried  and  de- 
termined in  an  action  In  which  a  perpetual 
Injunction  Is  allowed  cannot  be  relltigated 
on  a  motion  to  modify  or  vacate  the  order 
allowing  such  injunction.  Lowe  v.  Proapect 
Hill  Cemetery  Aes'n,  75  Neb.  85  (106  N.  W. 
429  j. 

.  643.  (1906.)  Where  the  second  action  Is 
on  a  different  claim  or  demand,  the  judg- 
ment In  the  former  operates  as  an  estoppel 
only  as  to  those  matters  in  issue  upon  the 
determination  of  which  the  judgment  was 
rendered.  Oering  v.  School  JHatrict,  76  Neb 
219  (107  N.  W.  250). 

044.  (1906.)  The  rule  is  well  settled 
that  a  Judgment  is  an  estoppel  only  as  to 
those  matters  actually  in  Issue  and  tried 
and  determined  In  the  action  In  which  It  is 
rendered.  Mercer  Co.  v.  City  of  Omaha  7$ 
Neb.  289  (107  N.  W.  565). 

645.  (1907.)  A  fact  within  the  Jurlaulc- 
tlon  of  the  court,  litigated  and  determined 
In  a  forcible  entry  and  detainer  suit,  can- 
not again  be  brought  in  question  between 
the  same  parties.  Connelly  v.  City  of 
Omaha,  79  Neb.  146  (112  N.  W.  360). 
Katten  in  Isaue. 

646.  (1886.)  Matters  that  have  been  ad- 
judicated in  a  former  suit  will  not  be  con- 
sidered in  a  second  action.  Nelson  v.  Bev 
ins,  19  Neb.  715  (28  N.  W.  331);  (1903) 
Wood  V.  Carter,  67  Neb.  133  (93  N.  W.  158). 

647.  (1889.)  The  rule  is  that  "Where  a 
court  has  Jurisdiction  it  has  a  right  to  de- 
cide every  question  which  arises  In  the 
cause;  and  whether  its  decision  be  correct 
or  otherwise.  Its  Judgment  until  reversed 
is  regarded  as  binding  In  every  other  court." 
Hainee  v.  FHnn.  26  Neb.  380  (42  N.  W.  9i; 
18  Am.  St.  Rep.  785). 

648.  (1890.)  A  lessor  brought  an  actica 
to  enjoin  the  lessee  from  erecting  a  smoke 
stack  and  put  in  a  steam  engine,  and  a 
restraining  order  was  obtained  which  was 
afterwards  modified  to  allow  the  company 
to  erect  the  smoke  stack  and  steam  pipe, 
put  in  the  steam  engine,  and  operate  its 
machinery  by  steam,  etc.  The  court  also 
appointed  a  commissioner  "to  see  that  no 
precaution  or  provision  necessary  to  make 
said  smoke  stack  secure  and  safe  shall  be 
omitted."   Afterwards  the  lessor,  dismissed 
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tbe  Injunction  suit.  In  an  action  by  the 
lessee  on  the  Injunction  bond,  ttie  lessor 
IgnorlDg  the  order  In  the  injunction  suit 
sought  to  set  up  the  same  fact,  as  a  defense 
and  for  affirmative  relief.  Held,  That  all 
qnesUons  as  to  the  right  of  the  company  to 
erect  and  maintain  the  things  named  were 
dedded  in  the  former  action,  and  that  nn- 
less  ner  facts  were  presented  sufficient  to 
entitle  the  lessor-  to  relief  he  could  recover 
nothing  on  his  alleged  counter-claim.  Omaha 
LUkOffraphing  Co.  v.  SimfMon.  29  Neb.  96 
(46N.  W.  261). 

649.  (1S95.)  A  Judgment  rendered  by  a 
conrt  which  had  Jurisdiction  of  the  parties 
ind  of  the  subject-matter,  as  between  such 
ptrties  and  their  privies,  conclusively  set- 
tled all  questions  litigated,  subject  only  to 
the  contingency  of  a  reversal  or  modifica- 
tion in  the  same  proceeding.  Chase  v. 
Milet.  43  Neb.  686  (62  N.  W.  35);  (1896) 
Fuller  V.  Brovmett  d  Co.,  48  Neb.  145  (67 
N.  W.  6);  (1896)  StemJierg  v.  State,  ex  rel. 
Keller.  48  Neb.  299  (67  N.  W.  190) ;  (1897) 
Creighton  v.  Keith.  50  Neb.  810  (70  N.  W. 
406);  (1899)  Dillon  v.  Chicago.  K.  N.  R. 
Co..  58  Neb.  472  (78  N.  W.  927);  (1903) 
Agnew!  v.  Omaha  Nat.  Bank.  69  Neb.  664 
(96  N.  W.  189);  (1904)  McCarthv  t».  Birm- 
ingham, 6  Unof.  637  (  99  N.  W.  266);  (1905) 
Lowe  V.  Proepect  HiU  Cemetery  Aaa'n,  76 
Neb.  85  (106  N.  W.  429). 

660.  (1895.)  In  an  action  on  a  foreign 
Judgment,  payment  of  the  debt  before  Judg- 
ment, that  the  foreign  action  was  barred  by 
the  statute  of  limitations,  or  any  other  de 
fense  which  applied  to  the  brlglnal  cause 
of  action,  cannot  be  availed  of.  The  judg- 
ment Itself  is  conclusive  against  such  de- 
fflHEes.  Snyder  v.  CfritchfieJd,  44  Neb.  66 
(62  N.  W.  306). 

651.  (1895.)  In  a  Judicial  district  having 
two  judges,  an  order  by  one  judge  directing 
a  verdict  for  defendant  on  the  pleadings  and 
evidence  is  not  necessarily  erroneous  as  re- 
vsTsing  the  decision  of  the  other  Judge,  who 
overruled  a  demurrer  to  the  petition  In  the 
lame  case.  Kleckner  v.  Turk,  45  Neb.  176 
(63  N.  W.  469). 

€52.  (1897.)  Where  suit  Is  brought  to 
foreclose  as  a  mortgi^  an  executory  con- 
tract for  the  sale  of  real  estate,  decree 
rmdered,  real  estate  sold,  and  the  proceeds 
tpplied  on  the  amount  found  due,  then,  on 
the  hearing  of  an  application  for  personal 
Judgment  for  deficiency  against  the  vendee 
Btither  par^  can  relltlgate  any  material 


Issue  determined  by  such  decree.  Kloke  v. 
Oardels,  52  Neb.  117  (71  N.  W.  965). 

663.  (1897.)  In  a  proceeding  to  fore- 
close, as  a  mortgage,  a  contract  for  the  sale 
of  real  estate,  the  execution  of  the  contract, 
the  Identity  of  the  real  estate  described 
therein,  the  breach  of  the  same,  and  the 
amount  remaining  due  thereon,  are  material 
issues  determined  by  the  decree.  Kloke  «. 
Oardelg,  52  Neb.  117  (71  N.  W.  955). 

654.  (1900.)  A  matter  in  Issue  covered, 
either  generally  or  specifically,  by  the  de- 
cree of  the  court  cannot  be  again  litigated 
without  a  modification  or  vacation  ctf  that 
decree.  Upton  v.  Bettt,  59  Neb.  724  (82  N. 
W.  19.) 

655.  (1901.)  A  judgment  for  defend- 
ant upon  sufllelent  pleadings  and  evidence 
win  not  be  reversed  because  another  Judge 
of  the  same  court  had,  before  the  trial,  sus- 
tained a  general  demurrer  to  the  answer, 
the  answer  having  been  amended  by  leave 
of  court  after  ruling  on  the  demurrer;  and 
this  Is  the  rule  althou^  no  evidence  Is 
ottered  on  the  trial  sustaining  the  allega- 
tions brought  into  the  answer  by  such 
amendment.  Perrp  v.  Baker,  61  Neb.  841 
(86  N.  W.  692). 

656.  (1901.)  A  former  Judgment,  In  a 
second  action  between  the  same  parties  or 
their  privies,  la  conclusive  upon  every  ques- 
tion of  fact  which  was  directly  Involved 
within  the  Issues  made  in  such  former  ac- 
tion, and  which  Is  shown  to  have  been 
actually  litigated  and  determined  therein. 
Martin  v.  Abbott,  1  Unof.  59  (95  N.  W.  366). 

657.  (1902.)  A  Judgment  In  a  former 
suit  will  be  a  bar  in  a  second  action  between 
the  same  parties  and  their  privies  involving 
the  same  anhjeet-mattera,  as  to  ererythlug 
which  the  remrd  shows  was  within  the 
scope  of  the  issues  litigated  In  the  former 
action.  Battle  Creek  Valley  Bank  v.  Col- 
lint,  Z  Unot  88  (90  N.  W.  921). 

658.  (1903.)  A  "right,  question  or  fact" 
distinctly  put  In  Issue  and  directly  deter- 
mined by  a  court  of  competent  jurisdiction 
as  a  ground  of  recovery,  cannot  be  disputed 
in  a  subsequent  suit  between  the  same 
parties  or  their  privies,  and  this  even 
though  the  second  suit  Is  for  a  different 
cause  of  action.  State,  ex  rel.  Kennedy,  v. 
Broatch,  68  Neb.  687  (94  N.  W.  1016;  110 
Am.  St.  Rep.  477);  (1904)  Chicago,  B.  Q. 
H.  Co.  V.  Ca»s  County.  72  Neb.  489  (101  N. 
W.  11;  117  Am.  St.  Rep.  806). 
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659.  (1093.)  A  judgment  of  a  court  of 
competmt  jurisdiction  upon  a  question  di- 
rectly Involved  In  one  suit  Is  conclusive  as 
to  that  question  In  another  suit  between 
the  same  parties.  Schlemme  v.  Omaha  Gas 
Ufa.  00^  4  Unof.  817  (»6  N.  W.  644). 

660.  <1904.)  Where  a  plalnUff  in  an  ac- 
tion for  damages  alleges  tacts,  proof  of 
which  vould  entitle  him  to  recover,  and 
there  Is  a  verdict  and  judgment  against 
him,  It  will  be  exclusively  presumed  that 
each  of  the  facts  so  averred  was  determined 
Bg^n&t  him,  atad  he  cannot  thereafter  main- 
tain an  action  for  equitable  relief  against 
the  same  defendant  based  on  the  same  facta. 
Stocker  v.  Hemaha  County,  72  Neb.  2S6  (100 
N.  W.  308). 

661.  (1904.)  Where,  in  an  action  against 
a  principal  and  surety,  that  issue  has  been 
presented  and  a  finding  made  under  section 
611  of  the  code,  the  relation  of  the  parties 
as  principal  and  surety  has  been  conclusively 
determined,  and  need  not  be  relltlgated  in 
an  action  to  subrogate  the  surety  to  the 
rights  of  the  creditor  against  the  prfnelpal. 
kelson  V.  WeUter,  72  Neb.  332  (100  N.  W. 
411:  117  Am.  St.  Rep.  799;  68  L.  R.  A. 
613n). 

662.  (1906.)  A  proceeding  cannot  be 
maintained  to  set  aside  or  vacate  a  decree 
of  foreclosure  baaed  on  an  allegation  of  fact, 
which  was  In  Issue  and  was  determined  in 
tbe  trial  which  resulted  In  such  decree.  City 
of  lAncoJn  V.  Lincoln  Street  R.  Co.,  75  Neb. 
528  (106  N.  W.  317). 

Vaeta  or  matters  neceaaary  to  aostain  judg^ 
ment. 

663.  (1888.)  Ordinarily  the  test  as  to 
whether  a  former  Judgment  la  a  bar  to  an 
action  Is  to  ascertain  whether  the  same  evi- 
dence will  sustain  both  the  present  and  the 
former  action.  Oayer  v.  Parker,  24  Neb. 
MZ  (39  N.  W.  845;  8  Am.  St.  Rep.  227). 

664.  (1888.)  If  different  proof  is  re- 
-quired  to  sustain  two  actions,  a  Judgment  in 
one  of  them  is  no  bar  to  the  other.  <?ay«r  v. 
Parker,  24  Neb.  643  (  39  N.  W.  846;  8  Am. 
St.  Rep.  227). 

666.  (1892.)  The  Judgment  of  a  distHct 
court  on  appeal,  from  an  award  of  damages 
in  condemnation  proceedings.  Is  conclusive 
upon  the  parties  as  to  all  questions  actually 
litigated  therein,  and  as  to  all  matters  neces- 
sarily within  the  issue  joined,  although  not 
formally  litigated.  Rule  applied.  Atchison 
rf  N.  R.  Co.  V.  Boerner,  34  Neb.  240  (51  N. 
W.  842;  S3  Am.  St  Rep.  637). 


666.  (1895.)  .A  judgment  agidhst  an  offi- 
cer for  the  value  of  property  wrongfully 
seized.  Is  conclusive  evidence,  In  an  action 
on  the  official  bond  against  the  principal 
and  sureties  of  plaiotiff's  ownership  of  the 
property  at  the  time  of  the  seizure  and  the 
amount  of  damages  sustained.  Thonuu  «. 
MarJemann,  43  Neb.  823  (62  N.  W.  206). 
[Overruled.  Barker  v.  Wheeler,  60  Neh. 
470.] 

667.  (1896.)  A  judgment  against  an  olB- 
cer  for  the  value  of  property  wrongfully 
seized  under  execution  is  conclusive  evi- 
dence, in  an  action  on  bis  official  bond 
against  the  principal  and  sureties,  of  plain- 
tiff's ownership  at  the  time  of  the  seizure 
and  of  the  amount  of  damages  sustaiued, 
and  the  fact  tliat  the  officer  was  not  desig- 
nated aa  sheriff  la  the  former  case  Is  im- 
material. Lewie  V.  Mine,  47  Neb.  910  (66  N. 
W.  817).  [Overruled.  Barker  v.  Wheeler, 
60  Neb.  470.] 

668.  (1901.)  In  an  action  for  winding 
up  the  affairs  of  an  Insolvent  corporation  an 
assessment  upon  stockholders  Is  conclusive 
only  to  the  extent  that  it  ascertains  the 
amount  of  corporate  assets  and  liabllltiea 
and  declares  the  necessity  for  malting  the 
assessment.  Commonweatth  Mutual  Fire 
Ing.  Co.  V.  Hayden  Brae.,  61  Neb.  464  (85 
N.  W.  443). 

669.  (1902.)  Where  a  Judment  Is  neces- 
sarily based  on  certain  premises,  such  prem- 
ises are  equally  conclusive,  In  a  subsequent 
action  betwen  the  same  parties,  aa  the  Judg- 
ment itself.  Shelhy  V.  Oreiffhton,  65  Neb. 
486  (91  N.  W.  369;  101  Am.  St.  Rep.  680). 

670.  (1904.)  If  the  liability  of  property 
to  taxation  depends  upon  the  existence  of  a 
specific  tact,  and  that  fact  is  necessarily 
determined  in  one  litigation,  it  cannot  be 
controverted  by  the  same  parties  in  a  sob- 
sequent  litigation.  Chicago,  B,  <t  Q.  R.  Co. 
V.  Caaa  County,  72  Neb.  489  (101  N.  W.  11; 
117  Am.  St.  Rep.  806). 

671.  (1904.)  The  west  half  of  the  rail- 
road bridge  over  the  Bliasonri  river  owned  by 
the  company  which  operates  through  pas- 
senger and  freight  trains  continuously 
through  different  counties  of  tb!s  state  to 
and  over  said  bridge,  and  thence  through 
adjoining  states.  Is  "a  part  of  the  continu- 
ous line  of  road"  within  the  meaning  of 
sections  39  and  40  of  the  revenue  act  In 
force  in  1901  (Comp.  Stat,  ch.  77)  and  Is 
assessable  for  taxation  by  the  state  board 
and  not  by  local  aaaessors,  and  a  pri<»!  ad- 
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jndlaUon  that  auch  bridge  ao  used  1b  not 
part  of  the  continuous  line  of  road"  la 

not  an  adjudication  of  fact,  and  will  not 
operate  aa  an  estoppel  against  the  parties 
to  such  prior  litigation.  Chicago,  B.  d  Q.  R. 
Co.  V.  Ctua  County,  72  Neb.  489  (101  N.  W. 
11;  117  Am.  St.  Repw  806). 

B72.  (1098  )  AJudgmwtof  acourthavlng 
jurlfHliction  of  the  parties  and  the  aubjeci- 
matter  of  the  action  Is  generally  conclusive 
evidence  of  the  fact  that  the  indebtedness 
existed  at  the  time  of  the  rendition  of 
the  jadgment;  and  auch  Judgment  and  the 
pleadings  upon  which  it  la  baaed  are  suffi- 
cient to  establish  the  existence  of  the  in- 
debtedoesB  as  of  the  date  of  the  filing  of 
the  petition.  Becker  v.  Union,  80  Neb.  655 
(114  N.  W.  928). 

Incidental  and  collateral  matters. 

673.  (1881.)  A  Judgment  is  conclusive 
oolr  as  to  the  matters  directly  In  issue,  and 
is  not  evidence  of  any  matter  which  came 
collaterally  in  question.  Boyce  v.  Berger,  11 
Neb.  S99  (9  N.  W.  645). 

674.  (1093.)  A  Judgment  in  rem  is  bind- 
ing and  conclusive  on  all  persoiu  as  to 
eTcry  matter  necessarily  involved  In  an  ad- 
judication upon  the  status  of  the  person  or 
thing  which  is  the  subject-matter  of  the 
proceeding;  but  aa  to  matters  involTed  in 
collateral  litigation  in  such  proceedings,  be- 
tween particular  parties,  and  not  necessarily 
involved  in  such  adjudication,  It  is  bind- 
ing only  upon  those  who  actually  litigated 
Euch  matters,  and  their  privies.  8oren»en 
V.  Sorauem  68  Neb.  490  (98  N.  W.  837). 

Hatters  withheld  or  withdrawn. 

675.  (1874.)  After  a  judgment  or  decree 
is  rem,  a  party  to  the  record  is  estopped 
from  asserting  any  claim  to  the  property, 
either  as  a  homestead  or  otberwice,  which 
ml^t  have  been  determined  In  that  suit. 
Sector  V.  Rotton,  3  Neb.  171. 

676.  (1892.)  Where  a  guarantee  of  real 
fstate  has  aaaumed  In  the  deed  of  convey- 
ance a  certain  mortgage  as  part  of  the  con- 
sideration,' and  in  the  action  to  foreclose 
luid  been  made  a  defendant  and  a  decree 
nmdered  against  him  that  be  should  be  liable 
In  case  of  deficiency,  which  decree  remained 
nnreversed  and  without  modification,  he  will 
not  be  permitted,  when  Judgment  for  de- 
Seiency  is  sou^t,  to  set  up  facts  which  ex- 
isted when  the  original  decree  was  obtained 
ind  shonld  have  been  pleaded,  to  show  that 
he  was  not  liable.  Stover  v.  Tompkins,  34 
Neb.  4CS  (51  N.  W.  1040). 


677.  (1897.)  A  party  cannot  avoid  the 
effect  of  an  estoppel  by  showing  that  while 
he  presented  Issues  which,  if  proved,  would 
have  resulted  In  a  ditterent  judgment,  he 
withheld  the  proof.  Slater  v.  Skirving,  51 
Neb.  108  (70  N.  W.  493;  66  Am.  St.  Rep. 
444). 

678.  (1901.)  The  rule  that  a  Judgment 
Is  conclusive  upon  the  parties  to  it,  as  to 
£.11  matters  which  might  have  been  litigated 
and  decided  In  the  action,  is  limited  In  its 
application  to  such  matters  only  as  might 
have  been  used  as  a  defense  In  that  actloo, 
and  such  matters  as  if  now  considered  would 
involve  an  Inquiry  into  the  merits  of  the 
former  Judgment.  Martin  v.  A66o«,  1  Unof. 
59  (95  N.  W.  356). 

679.  (1903.)  When  a  second  suit  Is  upon 
the  same  cause  of  action  and  between  the 
same  parties  as  the  first,  the  Judgment  in 
the  former  is  conclusive  In  the  latter  as  to 
every  question  which  was  or  might  have 
been  presented  and  determined  In  the 
former.  Schlemme  v.  Omaha  Oa»  Mfg.  Co., 
4  Unof.  817  (96  N.  W.  644). 

680.  (1905.)  The  plea  of  re»  itMM(w(a  ap- 
plies not  only  to  the  points  upon  which  the 
court  was  required  by  the  parties  to  pro- 
nounce a  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject-matter  of 
litigation,  and  which  the  parties,  exercising 
reasonable  diligence,  might  have  brought 
forward  at  that  time.  This  rule  Is  not  in- 
flexible, and  may  yield  In  cases  where  a  good 
and  valid  reason  or  excuse  for  the  failure 
to  allege  the  facts  and  seelt  relief  in  the 
former  action  Is  shown,  but  In  the  instant 
case  such  excuse  Is  neither  pleaded  nor 
proved.  Firtt  Nat.  Bank  of  Ptattsmouth  v. 
Oibson,  74  Neb.  232  (104  N.  W.  174). 

681.  (1905.)  A  judgment  on  the  merits 
In  the  trial  of  a  civil  action  constitutes  an 
effective  bar  and  estoppel  In  a  subsequent 
action  upon  the  same  claim  or  demand,  not 
only  as  to  every  matter  offered  and  received 
to  sustain  or  defeat  the  claim  or  demand, 
but  also  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  such  pur- 
pose. Lowe  V.  Proepect  Hill  Cemetery  A««'n. 
75  Neb.  85  (106  N.  W.  429). 

Matters  not  In  issue. 

682.  (1882.)  A  Judgment  for  defendant 
in  an  action  in  ejectment  brought  by  the 
holder  of  a  tax  deed,  where  plaintiff  offered 
no  evidence,  and  defendant  denied  that 
plaintiff  had  title,  is  not  a  bar  to  a  subse- 
quent action  to  enforce  the  lien  for  the 
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taxes,  since  the  questlca  of  the  Hen  was 
not  In  issue.  Milter  v.  Hurford,  13  Neb.  13 

(12  N.  W.  832). 

683.  (1886.)  In  an  alleged  proceeding 
by  a  county  clerk  of  a  new  county  to  com- 
pel the  clerk  of  the  old  county  to  deliver 
a  transcript  of  all  deeds,  mortgages,  judg- 
ments, liens,  upon  property  within  the  new 
county,  a  refusal  of  the  court  to  compel  such 
delivery  Is  not  a  prior  adjudication  of  the 
right  to  afterward  bring  an  action  to  compel 
the  latter  to  permit  the  former  to  make 
copies  of  sudi  Instruments.  Morae  v.  Hitchr 
cock  County,  19  Neb.  566  (27  N.  W.  637). 

684.  (1890.)  Where  a  mortgagee,  after 
an  alleged  default  In  the  payment  of  the 
debt,  takes  possession  of  the  mortgaged 
property  and  afterwards,  when  an  action  of 
replevin  Is  brought  by  the  mortgagor,  Is  ad- 
judged to  be  entitled  to  the  right  of  prop- 
erty and  right  to  possession  thereof,  there 
being  no  findings  as  to  bla  special  Interest 
under  his  mortgage,  the  Judgment  will  not 
bar  an  action  for  an  accounting  for  the  pro- 
ceeds of  the  property  morttpiged.  Lathrop 
V.  Cheneu,  29  Neb.  464  (46  N.  W.  617). 

685.  (1890.)  Former  action  of  ejectment 
held  not  a  bar  to  a  suit  by  the  defendant 
theerin  for  qpeciflc  performance  of  a  con- 
tract, which  was  not  pleaded  In  the  former 
suit.  Uppfalt  V.  Woerman,  30  Neb.  189  (46 
N.  W.  419). 

686.  (1893.)  Held,  That  the  judgment 
In  State,  ex  rel.  Richardt,  v.  McMillen,  23 
Neb.,  385,  is  conclusive  of  the  question  of 
the  eligibility  of  the  relator  therein  to  the 
office  of  treasurer  of  Dawes  county  by  elec- 
tion at  the  general  election  in  1886,  but  not 
of  bis  ellglbUty  to  said  office  by  appoint- 
ment in  the  month  of  January,  1886.  Rich- 
arda  v.  McMillin,  36  Neb.  352  (54  N.  W. 
566). 

687.  (1894.)  A  decree  In  favor  of  a  firm 
of  subcontractors,  establishing  Its  right  to 
a  mechanic's  Hen  and  the  enforcement 
thereof  as  against  real  property  Improved 
by  the  contribution  of  such  subcontractor 
firm,  cannot  properly  be  Invoked  as  res 
adjudicata,  or  by  way  of  estoppel  In  any 
other  respect  as  against  the  owner  of  the 
property  Improved  when  he  brings  suit  for 
the  recovery  of  damages  upon  a  contract 
signed  with  others,  by  said  subcontractor 
firm  as  surety,  even  though  the  gravamen 
of  such  suit  Is,  In  part,  the  repayment  of 
the  amount  which,  on  account  of  said  de- 
cree, the  aforesaid  owner  has  been  com- 


pelled to  par  to  said  subtxmtractor  ftrm. 
Owen  V.  Udali,  89  Neb.  14  (57  N.  W.  761). 

688.  (1895.)  A  decree  rendered  in  a 
foreclosure  suit  is  not  a  bar  to  the  mtntga^ 
gor*8  right  to  have  the  surplus  proceeds  of 
the  sale  paid  to  him  In  lieu  of  his  home- 
stead, since  the  question  of  homestead  rights 
was  not  Involved  in  the  foreclosure  suit 
Hooper  v.  Oaatetter,  45  Neb.  67  (63  N.  W. 
135). 

689.  (1896.)  Where  the  Jury  in  a  re- 
plevin action  find  for  defendant,  but  do  not 

find  specially  as  to  the  right  of  property  or 
possession,  as  required  by  statute,  a  Judg- 
ment rendered  thereon  is  not  conclusive  as 
to  the  right  of  property,  fuller  t?.  Broionell 
A.  Co.,  48  Neb.  145  (67  N.  W.  6). 

690.  (1898.)  To  sustain  a  plea  of  prior 
adjudication  the  matter  In  question  must  be 
shown  to  have  l>een  within  an  Issue  Jcdaed 
and  tried  in  the  former  action,  ^ndenoii 
V.  Kreidler,  56  Neb.  171  (76  N.  W.  581). 

691.  (1900.)  In  an  action  quia  timet, 
where  the  only  Issue  was  the  validity  of  a 
deed  under  which  defendant  asserted  title, 
a  decree  In  favor  of  the  plaintltt  will  not 
preclude  the  defendant  from  afterwards  as- 
serting an  equitable  Hen  for  money  paid  by 
him  in  discharging  a  valid  mortgage  on  the 
property.  Upton  v.  Betta,  69  Neb.  724  (82 
N.  W.  19). 

692.  (1900.)  An  order  confirming  a  Ju- 
dicial sale  adjudicates  only  the  proceedings 
under  the  order  of  sale,  and  does  not  relate 
to  such  grounds  for  equitable  relief  as  were 
unknown  when  the  order  for  confirmation 
was  entered.  Kampman  v.  Nieewaner,  60 
Neb.  208  (82  N.  W.  623). 

693.  (1902.)  An  adverse  ruling  on  a  mo- 
tion to  secure  the  removal  of  a  receiver,  on 
the  ground  that  he  Is  a  stockholder  of  the 
corporation  and  not  a  suitable  person  to 
enforce  the  stockholders'  liability  provided 
for  In  the  case  of  a  banking  institution.  Is 
not  an  adjudication  of  the  question  whether 
the  corporation  Is  a  banking  institution, 
within  section  7  article  Xlb  of  the  consti- 
tution, relating  to  stockholders'  liability. 
Hamilton  Nat.  Banh  v.  American  Loan  4 
Truat  Co..  66  Neb.  67  (92  N.  W.  189). 

694.  (1903.)  A  Judgment  esUblishing 
the  invalidity  of  an  election  attempted  to 
be  made  at  the  general  election  In  1899, 
does  not  render  res  adjudtcata  between  the 

same  parties  the  power  to  make  such  an 
election  at  the  general  election  in  1901, 
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eT€n  if  there  be  no  diange  In  tbe  law  af* 
fectlng  the  validity  of  such  election.  State, 
ex  rei.  Oordim,  v.  Moores,  70  Neb.  48  (96  N. 

W.  1011). 

695.  (1904.)  To  constitute  an  estoppel 
the  issues  in  the  prior  suit  must  Include  tbe 
natters  at  Issue  in  the  suit  where  Uie 
«6topi>e]  is  pleaded.  Agnew  v.  Montgomery, 
72  Neb.  9  (99  N.  W.  820). 

69fi.  (1095.)  The  defense  of  rtt  fudicatn 
Is  only  available  as  to  matters  actually  in 
Issue  and  determined  In  the  former  suit. 
DougUu  V.  Smith,  75  Neb.  169  (106  N.  W. 
173). 

697.  (1907.)  The  city  of  Lincoln  brought 
ao  action  against  a  street  car  company  to 
oust  ft  from  the  possession  of  certain 
streets  in  which  Its  tracks  were  laid,  alleg- 
ing that  its  only  right  in  the  streets  was 
derived  from  tbe  purchase  of  tbe  property 
and  francbl»e  of  another  company  that  had 
obtained  the  consent  of  the  electors  of  the 
dty  to  the  use  of  Its  streets  for  railway 
purposes,  that  such  consent  was  not  trans- 
ferable, and  that  tbe  tracks  of  the  company 
were  an  obstruction  in  the  streets  and  Con- 
stituted a  public  nuisance.  On  demurrer  to 
this  petition  judgment  went  In  favor  of  the 
defendant,  which  judgment  Is  still  In  full 
force  and  effect.  Seld,  That  if  it  were  con- 
ceded that  the  city  represented  tbe  state 
Id  such  action,  and  that  the  state  was 
bound  by  the  Judgment  to  the  same  extent 
IS  the  city,  still  the  force  ot  tbe  Judgment 
as  a  bar  or  estoppel  in  a  subsequent  action 
brought  by  the  state  could  extent  no  further 
than  to  define  the  rights  of  the  company 
In  the  streets  then  occupied  by  its  tracks, 
that  being  the  only  que8tl<Hi  litigated,  tbe 
right  of  the  company  to  the  use  of  other 
streets  not  being  In  issue.  State,  ex  ret. 
Caidiceii  v.  Lincoln  Street  R.  Co.,  80  Neb. 
333  (114  N.  W.  422). 

Hatters  which  could  not  have  been  adjudi- 
cated. 

698.  (1883.)  m  the  application  of  the 
rule  of  rea  adjudicata,  it  is  essential  that  Its 
operation  be  mutual.  And  a  party  is  not 
concluded  by  a  Judgment  In  a  prior  suit, 
wherein  he  could  not  have  availed  himself 
of  the  same  means  of  defense  or  of  address 
which  are  open  to  him  In  the  second  suit. 
Dentmore  v.  Tomer,  14  Neb.  392.  15  N.  W. 
734). 

699.  (1894.)  Although  a  motion  to  dis- 
charge an  attachment  set  up  as  one  ground 


therefor  a  claim  of  exemptlw  as  a  home- 
stead, It  win  be  presumed  that  the  court 

In  denying  the  motion  only  considered  and 
determined  such  questions  as  could  property 
be  Included  In  tbe  motion,  and  such  decision 
will  not  be  given  the  force  of  a  former  ad- 
judication in  a  proceeding  by  tbe  debtors 
afterwards,  to  select  the  proirerty  as  tbelr 
homestead,  by  following  the  statutory  pro- 
vision for  making  such  selection,  by  giving 
notice  to  the  ofBcer  who  levied  the  wrii 
upon  the  premises,  nor  will  It  be  a  bar  to 
such  selection  proceedings.  Qvigley  v.  ifc- 
Evony,  41  Neb.  73  (59  N.  W.  767). 

700.  (1908.)  Tbe  plea  of  re*  ttdjudicata 
applies  not  only  to  tbe  points  upon  which 
the  court  was  required  by  the  parties  to 
pronounce  a  judgment,  hut  to  every  point 
which  properly  belonged  to  the  subject-mat- 
ter of  litigation,  and  which  tbe  parties,  ex- 
ercising reasonable  diligence,  might  have 
brought  forward  at  that  time.  This  rule  is 
not  inflexible,  and  may  yield  In  cases  where 
a  good  and  valid  reason  or  excuse  for  the 
failure  to  allege  the  facts  and  seek  valid 
reason  or  excuse  for  the  failure  to  allege  the 
facts  and  seek  relief  in  the  former  action  is 
shown,  but  In  tbe  Instant  case  such  excuse 
Is  neither  pleaded  nor  proved.  Firtt  Nat. 
Bank  of  Pkitttmouth  v.  Gibson,  80  Neb.  680 
(116  N.  W.  1127). 

Bighta  or  Uabilitiea  under  contracta. 

701.  (1903.)  The  right,  question  or  fact 
which,  when  put  In  Issue  and  determined,  to 
become  the  subject  of  the  rule  of  rea  adju- 
dicata,  must  be  a  question  of  fact  as  dis- 
tinguished from  an  abstract  proposition  of 
taw;  and  the  determination  must  be  with 
reference  to  such  question  or  questions  of 
fact,  although  the  decision  Itself  may  be  a 
question  purely  of  fact,  or  a  mixed  question 
of  fact  and  law,  or  a  legal  deduction  arising 
from  a  state  of  facts  common  to  both  ac- 
tions; as,  for  example,  a  decision  constru- 
ing, as  a  matter  of  law,  an  agreement  Is 
binding  betwen  the  parties  and  their  privies 
where  the  same  Instrument  is  urged  as  a 
ground  of  recovery  or  defense  In  a  subse- 
quent suit  on  a  different  cause  of  action. 
State,  ex  rel.  Kennedy,  v.  Broatch.  68  Neb. 
687  (94  N.  W.  1016;  110  Am.  St.  Rep.  447). 

Evidence  as  to  issues  adjudicated. 

702.  (1897.)  Where  a  plaintiff  alleges 
several  facts,  the  proof  of  any  one  of  which 
entitles  him  to  judgment,  and  there  Is  a 
general  finding  against  him,  It  will  be  con- 
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clUBlvely  presumed  that  each  fact  so  averred 
was  determined  against  him.  Slater  v.  skirv- 
ing,  51  Neb.  108  (7t»  N.  W.  493  ;  66  Am.  St. 
Rep.  444). 

703.  (1897.)  Where  the  record  leaves  It 
uncertain  as  to  what  issues  were  adjudi- 
cated, extrinsic  evidence  Is  admlssibile  in 
another  action  for  a  different  object  to  show 
on  what  issue  or  issues  the  flrst  case  was 
determined.  But  extrinsic  evidence  is  not 
admissible  to  contradict  the  record.  Stater 
V.  Skirving.  SI  Neb.- 108  (70  N.  W.  493;  66 
Am.  St.  Rep.  444). 

704.  (1906.)  If  there  be  any  uncerUinty 
in  the  record  as  to  the  issues  actually 
tried  or  adjudicated  In  the  former  suit,  the 
whole  subject-matter  of  the  action  will  be 

at  large,  unless  the  imcertalnty  be  removed 
by  extrinsic  evidence;  and  the  burden  of 
proof  Is  upon  the  party  relying  upon  the 
estoppel  to  show  that  a  question  raised  in 
the  present  suit  was  litigated  and  deter- 
mined in  that  in  which  the  Judgment  was 
rendered.  Oering  v.  School  Dittrict,  76 
Neb.  219  (107  N.  W.  250). 

D.  Judgments  in  Farticalar  Classes  of  Ac- 
tions and  Proceedings. 
Aettons  relating  to  real  property. 

706.  (1903.)  A  decree  of  partition, 
where  the  court  has  Jurisdiction  ot  all  par- 
ties, and  assigns  with  proper  findings  their 
several  shares.  Is  final  and  conclusive  in 
any  collateral  proceeding  as  to  the  title 
then  held  by  each  of  the  parties.  Curtia  v. 
Zutavem.  67  Neb.  183  (93  N.  W.  400). 

706.  (1905.)  When  both  parties  to  the 
divorce  proceedings  in  a  foreign  state  have 
appeared  before  the  court,  being  a  court  ot 
general  Jurisdiction,  and  have  asked  the 
court  to  distribute  their  property,  including 
land  in  this  state,  and  the  court  by  Its  de- 
cree has  done  so,  Its  decree  is  conclusive 
of  the  equities  of  the  p&rties  in  the  real 
estate  situated  In  this  state.  Fall  v.  Fall, 
75  Neb.  104  (106  N.  W.  412). 

Probate  proceedings. 

707.  (1886.)  The  Judgment  of  the  pro- 
bate court,  where  it  has  Jurisdiction,  finding 
that  a  will  is  valid  and  admitting  It  to  pro- 
bate. Is  final  and  conclusive  unless  reversed 
or  modified  in  some  of  the  modes  prescribed 
by  law.  Kirk  v.  Botcling,  20  Neb.  260  (29 
N.  W.  928). 

708.  (1902.)  A  decree  of  the  probate 
court  settling  and  allowing  a  final  accotmt 


of  a  person  as  surviving  partner,  Is  conclu- 
sive on  the  question  as  to  whether  he  was  &^ 
member  of  the  firm.  Shelby  v.  Creighton. 
65  Neb.  486  (91  N.  W.  369;  101  Am.  St.  Rep. 
630). 

XV.  LIEN. 
Award  of  alimony  lien  on  realty,  see  Di- 
vorce. H  184-189. 

Effect  of  foreign  decree  in  divorce  on 
lands  In  this  state,  see  Divorce,  I  218. 

Lien  of  judgment  against  partnerslilp,  see 
Partnership,  {246. 

Priority  of  Judgment  in  marshaling  liens* 
see  Marshaling  Assets  and  Securities,  1 10. 

(Quieting  title  against  Judgment  on  home- 
stead, see  Quieting  Title.  U  27-31. 

Revival  of  dormant  Judgment,  see  fiott, 
H  828-878. 

Nature  and  extent  In  general. 

709.  (1878.)  A  Judgment  is  not  a  epe- 
ciflc  Hen  on  the  real  estate  of  the  Judgment 
debtor.  It  Is  merely  a  general  lien  thereon, 
and  is  subject  to  all  prior  liens,  either  legal 
or  equitable.  The  Hen  merely  confers  the 
right  to  levy  on  the  real  estate  of  the  Judg- 
ment debtor,  to  the  exclusion  of  other  ad- 
verse interests  subsequent  to  the  Judgment. 
Metz  V.  State  Bank  of  Brcwnville,  7  Neb. 
165. 

Statutory  provisions. 

710.  (1897.)  Where,  by  virtue  of  th> 
holdings  of  the  federal  court,  a  Hen  had 
attached  to  land  In  Nance  county  by  rea- 
son of  the  rendition  of  a  Judgment  against 
the  owner  of  such  land  by  the  circuit  court 
of  the  United  States  then  sitting  in  Douglas 
county,  the  Hen  of  such  Judgment  as  i^inst 
said  land  was  not  destroyed  by  an  act  of 
congress  afterward  passed  providing  how  a 
Judgment  lien  thereafter  might  l>e  created 
as  against  land  situated  as  was  the  land  of 
the  judgment  defendant.  Commercial  Bank 
of  8t.  Louis  V.  Eastern  Banking  Co.,  61  Neb. 
766  (71  N.  W.  1024). 

711.  (1902.)  A  Judgment  Hen  is  created 
by  statute,  and  Is  destroyed  by  statute  If 
its  provisions  requiring  the  taking  out  of  an 
execution  are  not  complied  with.  Hairnet 
V.  Dovey.  64  Neb.  122  (89  N.  W.  631). 

Judgments  which  create  lien. 

712.  (1899.)  ny  section  S24  of  the  crim- 
inal code  a  Judgment  of  the  district  court  in 
favor  of  the  slate  for  costs  Is  a  lien  on  all 

real  estate,  within  the  county,  owned  by  the 
accused  at  the  time  of  docketing  the  cause. 
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Predohl  v.  O'Sullivan,  59  Neb.  311  (80  N. 
W.  903). 

713.  (1904.)  A  decree  wherein  a  party 
is  directed  to  pay  a  specific  fund  In  his 
bands  into  court  for  distrtbution  among 
claimants  thereto  will  not  be  held  to  be  a 
lien  upon  the  real  estate  of  such  party  in 
favor,  of  the  claimants  unless  it  is  provided 
by  the  decree  that  the  claimants  recover  of 
the  party  holding  the  fund,  and  that  in  de- 
taalt  of  payment  execution  niay  issue. 
Campbell  v.  Koyet.  Norman  <t  Co.,  72  Neb. 
201  (100  N.  W.  205). 

Commencement  of  Hen. 

714.  (1871.)  A  Judgment  is  a  lien  upon 
the  lands  of  the  Judgment  debtor  from  the 
first  day  of  the  term  at  which  the  judgment 
was  r«ider«d.    MilTer  v.  Finn,  1  Neb.  254. 

715.  (1878.)  All  judgments  rendered 
during  a  term  of  the  district  court,  in  ac- 
tions commenced  prior  thereto,  are  liens  on 
all  the  lands  or  tbe  debtor  within  the  county 
from  the  first  day  of  such  term;  and  all 
lands  of  the  debtor  without  the  county  shall 
be  bound  for  the  satisfaction  of  a  Judgment 
against  him  from  the  time  they  shall  be 
seized  in  execution.  Colt  v.  Du  Bois,  7  Neb. 
39L 

716.  (1894.)  A  Judgment  of  a  district 
court  in  an  action  commenced  prior  to  the 
term  at  which  It  was  rendered,  except  a 
Judgment  by  confession.  Is  a  lien  upon  the 
lands  and  tenements  of  the  Judgment  debtor 
within  the  county  from  the  first  day  of 
the  term,  no  niatter  on  what  day  of  the  term 
it  was  actually  pronounced;  and  where  a 
mortgage  on  the  real  estate  of  the  defend- 
ant is  executed  and  recorded  during  the 
term,  but  before  the  rendition  of  such  Judg- 
ment, the  line  of  the  Judgment  is  superior 
to  that  of  the  mortgage.  Norfolk  State  Bank 
v.  Murphy,  40  Neb.  735  (69  N.  W.  706;  38  L. 
R.  A.  243);  (1897)  Ocobocle  v.  Baker,  52 
Neb.  447  (72  N.  W.  582;  66  Am.  St.  Rep. 
519). 

717.  (1898.)  A  money  Judgment  of  a  dis- 
trict court  becomes  a  general  lien  upon  all 
the  lands  of  the  debtor  in  the  county,  at 
least  from  the  date  of  its  rendition,  and  a 

mor^ge  executed  upon  such  lands  there- 
after will  not  invest  the  mortgagee  with  a 
hen  superior  to  the  Judgment  for  anything 
more  than  Uie  debtor's  homestead  Interest. 
Beach  «.  Aeed,  65  Neb.  605  (76  N.  W.  22). 

718.   (1901.)    A  Judgment  of  the  district 
court  in  an  action  commenced  before  the 
91  11 


term  at  which  it  was  rendered,  except  it 
be  a  judgment  by  confession,  is  a  lien  upon 
the  lands  of  the  judgment  debtor  within  the 
county  from  the  first  day  of  the  term,  no 
matter  on  what  day  of  the  term  it  was  act- 
ually pronounced.  Doe  v.  Startzer,  62  Neb. 
718  (87  N.  W.  535). 

il9.  (1906.)  Where  a  district  judge  by 
written  order  in  vacation  adjourned  the  "Oc- 
tober term"  of  the  district  court,  wbl^  was 
Bet  for  October  21.  to  the  11th  day  of  No- 
vember, which  order  was  entered  upon  the 
Journal,  but  no  other  proceedings  had,  the 
day  to  which  the  court  was  adjourned,  being 
the  first  day  upon  which  the  Judge  was  pres- 
ent and  the  court  ready  to  transact  business, 
was  "the  first  day  of  the  term"  as  applicable 
to  the  lien  of  judgments  rendered  during  the 
term.  Parrott  v.  Wolcott,  75  Neb.  530  (106 
N.  W.  607). 

Recording  and  docketing  Judgment. 

720.  (1878.)  QwFTe,  whether  the  entry 
Of  a  Judgment  against  defendants.  In  the 
firm  name  alone,  creates  a  lien  on  real 
estate.  Metz  v.  State  Bank  of  Brownvitle, 
7  Neb.  165. 

721 .  ( 1 878. )  To  defeat  a  prior  unre- 
corded deed  or  mortgage  it  Is  not  enough 
for  one  to  show  merely  that  he  is  a  Judg- 
ment creditor  of  the  grantor,  but  in  addi- 
tion to  this  it  must  appear  that  his  claim 
or  lien  Is  evidenced  by  some  instrument 
"required  to  be  recorded,"  and  it  must  also 
be  filed  for  record  before  such  prior  con- 
veyance. Oalicay,  Bemple  A  Co.  v.  MakHiovo, 
7  Neb.  285. 

 Transcript  or  abstract. 

722.  (1872.)  If  a  Judgment  be  regulariy 
rendered  In  the  probate  court  and  a  tran- 
script thereof  be  filed  in  the  district  court, 
but  the  entry  of  the  same  in  the  execuUon 
docket  be  defective,  a  purchaser  of  the  de- 
fendant's real  estate  thereafter,  with  knowl- 
edge of  the  entry,  will  not  hold  It  divested 
of  the  Hen.  His  duty  is  to  look  to  the  tran- 
script.  Smith  V.  Hawley,  2  Neb.  280. 

723.  (1876.)  The  Judgment  of  a  probate 
court  becomes  a  lien  upon  the  homestead  of 
the  debtor  by  filing  a  transcript  In  the  office 
of  the  clerk  of  the  district  court  and  enter- 
ing the  same  upon  the  Judgment  record. 
Eaton  V.  Ryan,  5  Neb.  47. 

724.  (1884.)  A  Judgment  Is  the  final  de- 
termination of  the  rights  of  the  parties  to 
an  action.   A  duly  certified  copy  of  such 
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Judgment  is  a  transcript  thereof  wltUn  the 
meaning  of  the  statute  which  provides  for 
the  filing  of  transcripts  of  Judgments. 
Hastingg  School  District  v.  Caldwell,  Ham- 
ilton <e  CO.,  16  Neb.  68  (19  N.  W.  634). 

725.  (1885.)  The  transcript  of  a  Judg- 
ment of  a  justice  of  the  peace,  to  become  a 
lien  upon  real  estate,  must  be  filed  in  the 
district  court  of  tile  county  where  the  Judg- 
ment was  recovered,  and  cannot  In  the  first 
instai^ce  be  filed  in  the  district  court  of  an- 
other county.  Pemberton  v.  Pollard^  18  Neb. 
435  (26  N.  W.  582). 

726.  (1886.)  A  Judgment  rendered  In  a 
county  court  and  transcript  filed  in  the  dis- 
trict court,  and  a  duly  certified  transcript 
filed  In  the  county  court  of  another  county, 
becomes  a  lien  upon  lands  of  the  Judgment 
debtor  In  that  county,  as  against  a  pur- 
chaser of  such  lands.  Lamb  v.  Sherman,  19 
Neb.  681  (28  N.  W.  319). 

727.  (1893.)  The  lien  of  transcripts  of 
Judgments  rendered  In  the  county  court  Is 
governed  by  section  18,  chapter  20.  Com- 
plied Statutes.  Work  v.  Brown.  38  Neb.  498 
(66  N.  W.  1082). 

 Index. 

728.  (1878.)  A  Judgment  which  is  valid 
as  soon  as  rendered,  does  not  become  a  lien 
upon  real  estate,  as  against  a  subsequent 
purchaser  without  notice,  until  properly  In- 
dexed. And  a  purchaser  need  not  search 
for  judgment  liens  further  than  to  examine 
the  proper  Index.  Metz  v.  State  Bank  of 
Brownville,  1  Neb.  165. 

729.  (1878.)  In  1874  a  judgment  was  re- 
covered In  the  probate  court  of  Richardson 
county  against  H.,  and  in  February,  1875,  a 
trauscript  thereof  was  filed  in  the  office  of 
the  clerk  of  the  district  court,  but  the  name 
of  the  Judgment  debtor  was  not  entered  In 
the  general  index  under  the  letter  H,  nor- 
were  the  names  of  the  judgment  debtor  and 
creditor  entered  In  the  Judgment  record. 
H.,  at  the  time  the  transcript  was  filed, 
owned  certain  real  estate  in  the  county, 
which  he  afterwards  sold  and  conveyed  to 
M..  who  had  no  actual  notice  of  the  filing 
of  the  transcript.  In  an  action  by  M.  to 
enjoin  a  sale  of  the  premises  on  an  execu- 
tion issued  on  the  judgment,  held,  that  the 
Men  of  the  Judgment  rlld  not  attach  to  the 
land  80  as  to  affect  the  purchase,  ^etz  v. 
State  Bank  of  Brownville.  7  Neb.  165. 

730.  (1878.)  Although  a  Judgment  does 
not  become  a  lien  until  properly  indexed,  a 


subsequent  purchsser  is  affected  with  such 
notice  u  the  index  entries  afford;  and  tt 
they  are  of  such  a  character  as  would  Induce 
a  cautious  and  prudent  man  to  make  an  ex- 
amination of  the  title,  he  must  malte  such 
investigation,  and  in  case  of  his  failure  to  do 
so,  he  cannot  plead  ignorance  of  such  facts 
as  an  examination  of  the  record  would  have 
disclosed.  Metz  v.  State  Bank  of  Bfown- 
ville,  7  Neb.  166. 

731.  (1886.)  Where  a  transcript  of  Judg- 
ment from  the  county  court  was  filed  In  the 
district  court  of  the  proper  county,  and  the 
Judgment  record  contained  the  names  of  the 
Judgment  debtor  and  Judgment  creditor  ar- 
ranged alphabetically,  the  date  of  the  Judg- 
ment, the  amount  of  the  same,  etc.,  a  pur- 
chaser of  real  estate  in  that  county  from  the 
Judgment  debtor  is  chargeable  with  notice 
of  the  Judgment  lien,  notwithstanding  the 
Judgment  may  not  be  entered  on  the  general 
Index.  Hamilton  v.  Whitney,  Clark  Co.. 
19  Neb.  303  (27  N.  W.  125). 

732.  (1902.)  A  Judgment  valid  as  soon 
as  rendered   Is  not  a  lien  to  the  cod- 

clusion  of  a  subsequent  purchaser  without 
notice  until  properly  Indexed.  German  Nat. 
Bank  of  Beatrice  v,  AthertM,  64  Neb.  610 
(90  N.  W.  550). 

733.  (1907.)  A  Judgment  of  a  county 
court  against  Alex  Simon,  filed  In  the  office 
of  the  clerk  of  the  district  court  and  entered 
In  the  Judgment  docket  of  that  court,  but 
not  Indexed  alphabetically  therein,  is  not  a 
lien  on  the  lands  of  Simon  Alexander,  as 
agalDst  a  subsequent  bona  fide  purchaser 
without  any  actual  notice  of  Its  existence. 
Citizens  Bank  of  Stanton  v.  7oung,  78  Neb. 
312  (110  N.  W.  1003). 

Issuance  of  execution. 

734.  (1871.)  A  creditor  had  Judgment  in 
1859,  took  out  execution,  but  at  what  time 
did  not  appear;  took  out  an  alias  in  1862: 
held,  that  his  lien  was  postponed  to  those 
of  Intermediate  Judgments.  JIfiHer  «.  Finn. 
1  Neb.  254. 

735.  (1876.)  Under  the  act  of  February 
27,  1873  (Oen.  Stats.,  613),  the  lien  of  a 
Judgment,  whether  rendered  prior  or  sub- 
sequent to  its  passage,  is  preserved  for  the 
period  of  five  years  after  its  rendition,  and 
it  is  sufficient  if  the  execution  1j  taken  out 
and  levied  at  ai^  time  before  the  expira- 
tion of  five  years  next  after  the  rendition  of 
the  Judgment  Bihbard  v.  Weil  <£  Kahn, 
5  Neb.  41. 
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Property  or  interest  inbjeot  to  lion. 

736.  (1876.)  Where  the  legal  title  to 
real  estate  la  hi  the  name  of  the  judKment 
debtor,  and  such  real  estate  Is  in  the  pop- 
Bcesion  of  another  party,  the  lien  of  the 
Judgment  attaches  only  to  the  interest  of 
the  debtor  therein.   Uhl  v.  May,  5  Neb.  157. 

737.  (1887.)  A  party  purchasing  real  es- 
tate subject  to  a  Judgment  lien  has  notice 
of  the  extent  to  which  such  property  may 
be  subjected  la  satis^ng  the  Judgment, 
and  where  a  vendor  bad  ret^ned  the  legal 
title  in  his  own  name  and  afterwards  be- 
came security  for  the  purchaser  for  money 
to  enable  such  purchaser  to  build  a  house 
on  such  land,  and  received  a  lien  on  such 
house  which  he  failed  to  record,  held,  that 
a  purchaser  under  said  Judgment  acquired 
all  the  interest  of  the  vendor,  including  the 
lieu  OQ  said  house,  the  aggregate  not  to  ex- 
ceed the  amount  of  the  Judgment  lien.  That 
is,  he  acquires  the  Interest  of  the  Judgment 
debtor  In  the  real  estate.  Courtna/n  v. 
Parker,  21  Neb.  682  (32  N.  W.  262). 

738.  (1891.)  A  judgment  Hen  attaches 
only  to  actual  interest  of  debtor.  Deioejf  t. 
Wolton.  31  Neb.  819  (48  N.  W.  960). 

739.  (1894.)  The  lien  of  a  judgment  at- 
taches merely  to  the  interest  of  the  Judg- 
ment debtor  in  bla  land,  and  Is  subordinate 
to  every  equity  existing  against  him  at  Uie 
Urns  It  attached.  Peargon  v.  Davit,  41  Neb. 
608  (  59  N.  W.  885). 

740.  (1895.)  The  lien  of  a  Judgment 
does  not  exceed  tbe  actual  Interest  the 
debtor  had  in  the  land  at  the  time  a  tran- 
script of  Judgment  from  a  Justice  of  the 
peace  was  filed  In  the  district  court,  and  Is 
subject  to  all  equities  then  existing  against 
such  debtor.  Chadron  Buildinff  d  Loan 
Am'h  v.  Bamilton,  45  Neb.  369  (63  N.  W. 
808). 

741.  (1896.)  Where  the  legal  title  to  real 
estate  Is  in  the  name  of  the  Judgment  debtor, 
nevertheless  the  Hen  of  a  Judgment  against 
him  attaches  only  to  the  actual  Interest 
which  he  has  In  the  real  estate.  Robertt  v.' 
floWnwn.  49  Neb.  717  (68  N.  W.  1036;  59 
Am.  St.  Rep.  667). 

742.  (1899.)  An  attachment  or  Judgment 
lien  on  land  binds  only  the  actual  In- 
terest of  the  attachment  or  judgment  debtor. 
Chiaigo.  B.  <C  Q.  R.  Co.  v.  First  Nat.  Bank 
of  Omaha,  68  Neb  648  (78  N.  W.  1064). 

■—Equitable  Interests. 

743.  (1886.)  A  Judgment  In  the  district 
coart  is  not  a  lien  upon  an  equitable  inter- 
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est  In  r«a1  estate  of  the  debtor.  Nestler  v. 

Neher,  18  Neb.  649  (26  N.  W.  471);  (1896) 
First  Nat.  Bank  of  Plattsmouth  v.  Tighe,  49 
Neb.  299  (68  N.  W.  490);  (1899)  WooJtcorth 
V.  Parker,  67  Neb.  417  (77  N.  W.  1090); 
(1904)  Fttnt  V.  ChaUyupka,  72  Neb.  34  (99 
N.  W.  825;  117  Am.  St.  Rep.  771). 

— ^— Propwty  sold  but  not  eonweyed  or 
paid  for. 

744.  (1871.)  A  judgment  against  a 
vendor  of  lands,  recovered  after  his  agree- 
ment to  convey,  is  not  a  Hen  against  a 
vendee  in  possession,  beyond  the  unpaid 
purchase  money.  FiUey  v.  Duncan,  1  Neb. 
134  (93  Am.  Dec.  337). 

745.  (1884.)  Where  Judgment  Is  recov- 
ered against  one  who  has  agreed  to  sell  land 
but  made  no  deed  nor  received  the  whole  of 
the  purchase  mon^,  it  is  a  lien  on  the 
vendor's  Interest  in  the  land,  and  a  pur- 
chaser under  the  judgment  is  entitled  to 
the  money  rraaalnlng  unpaid.  Courtnajf  v. 
Parker,  16  Neb.  311  (20  N.  W.  120). 

746.  (1887.)  Where  Judgment  Is  recov- 
ered in  a  district  court  against  a  vendor  who 
has  sold  certain  real  estate  in  the  same 

county  but  has  not  made  a  deed  therefor, 
nor  received  the  whole  of  the  purchase 
money,  such  Judgment  Is  a  lien  on  the 
vendor's  interest  in  the  land.  Courtnay  v. 
Parker,  21  Neb.  682  (82  N.  W.  262). 

747.  (1895.)  A  judgment  rendered  against 
a  vendor  before  he  executes  a  deed  Is  a  Hen 
on  the  unpaid  purchase  money  due  him,  and 
his  Interest  In  the  land  may  be  sold  under 
execution.  OJander  v.  Tighe,  43  Neb.  344 
(61  N.  W.  633). 

748.  (1898.)  A  Judgment  of  the  district 
court,  against  a  vendor  of  land  who  retains 
the  legal  title,  attaches  as  a  Hen  to  such 
land,  and,  as  against  a  vendee  In  possession 
with  actual  notice,  may  be  enforced  to  the 
extent  of  the  unpaid  purchase  price.  Wehn 
V.  Fall,  55  Neb.  547  (76  N.  W.  13;  70  Am. 
St.  Rep.  397). 

749.  (1898.)  The  mere  docketing  of  a 
judgment  against  a  vendor  of  real  estate  is 
not  notice  to  the  vendee  In  possession  and 
does  not  impose  on  him  a  duty  to  apply  de- 
ferred instalments  of  the  purchase  price  In 
satisfaction  of  such  Judgment.  Wehn  v. 
Fall.  55  Neb.  647  (76  N.  W.  13;  70  Am.  St. 
Rep.  397). 

750.  (1901.)  Where  a  Judgment  Is  recov. 
ered  In  the  district  court  against  the'vendor 
of  real  estate  in  the  same  county,  who  has 
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not  made  a  deed  for  such  real  estate,  nor  re- 
ceived the  whole  of  the  purchase  money 
therefor,  such  Judgment  Is  a  lien  on  what- 
ever Interest  the  vendor  had  In  the  land  at 
the  time  the  lien  attached.  Doe  v.  Startzer, 
62  Neh.  718  (87  N.  W.  535). 

751.  (1902.)  The  lien  of  a  judgment'ob- 
tained  against  a  vendor  who  has  given  a 
bond  for  a  deed,  attaches  only  to  the  pur- 
chase money  remaining  unpaid  and  due  to 
the  vendor.  First  yat.  Bank  of  FalU  Oitjf 
V.  Edgar,  6S  Neb.  340  (91  N.  W.  404). 

After-acquired  property. 

762.  (1871.)  Until  levy  of  execution,  the 
lien  of  a  judgment  does  not  attach  to  lands, 
acquired  after  its  rendition,  so  as  to  affect 
bona  fide  purchasers.  Fillev  v.  Duncan,  1 
Neb.  134  (93  Am.  Dec.  337).  [Overruled. 
Colt  V.  Du  Bois,  7  Neb.  391.] 

753.  (1878.)  The  lien  attaches  to  all 
lands  and  tenements  of  the  debtor  in  the 
county  where  the  Judgment  is  rendered, 
whether  held  by  him  at  the  time  of  its  ren- 
dition or  subsequently  acquired.  Colt  v. 
Du  Boit,  7  Neb.  391;  (1879)  Berkley  v. 
Lamb,  8  Neb.  392;  (1881)  Leonard  v.  White 
CJoud  Ferry  Co.,  11  Neb.  338  (7  N.  W.  538) ; 
(1897)  Duell  V.  Potter,  61  Neb.  241  (70  N. 
W.  932). 

754.  (1899.)  Permanent  Improvements 
erected  upon  property  purchased  by  a  Judg- 
ment debtor  after  the  rendition  of  the  Judg- 
ment, which  partake  of  the  character  of 
realty,  whether  constructed  by  the  Judgment 
debtor  or  his  grantees,  are  bound  for  the 
satisfaction  of  the  judgment  lien.  Leasert 
V.  Sieberting,  59  Neh.  309  (80  N.  W.  900). 

755.  (1899.)  Real  property,  purchased 
by  a  judgment  debtor  subsequent  to  the  ren- 
dition of  Judgment  against  him.  is  subject 
to  the  lien  of  such  Judgment  as  soon  as  the 
title  vests  in  the  debtor.  Lesaert  v.  Sieber- 
ling,  59  Neb.  809  (80  N.  W.  900). 

 Homestead. 

756.  (1876.)  A  Judgment  of  a  probate 
court,  though  a  Hen  upon  the  homestead  of 
the  debtor,  cannot  be  enforced  by  execution 
while  the  homestead  Is  owned  and  occupied 
by  the  judgment  debtor.  £aton  v.  Rj/an,  5 
Neb.  47. 

757.  (  1886. )  A  Judgment  obtained 
against  the  owner  of  a  homestead  creates  no 
lien  thereon,  and  a  sale  of  the  homestead  on 
execution  thereon  Is  void,  and  a  deed  con- 
veying under  such  sale  will  be  set  aside  In 
an  action  to  quiet  title  brought  by  a  pur- 


chaser of  the  homestead.  Schribar  v.  Piatt, 
19  Neb.  625  (28  N.  W.  289). 

758.  (1895.)  A  Judgment  at  law  against 
the  owners  of  a  homestead  is  an  apparent 
lien  upon  the  exempt  premises  and  the  cloud 
thereof  may  be  removed  in  a  suit  by  them 
for  that  purpose,  though  there  lias  been  no 
threat  of  execution.  Corey  v.  Schuster,  44 
Neb.  269  (62  N.  W.  470). 

769.  (1895.)  The  lien  of  a  judgment  on 
mortgaged  land  Is  subject  to  mortgagor's 
homestead  rights.  Hooper  v.  Caetetter,  46 
Neb.  67  (  63  N.  W.  135). 

760.  (1898.)  The  homestead  law  in  force 
when  the  debt  was  created  is  applicable  to 
proceedings  to  enforce  the  judgment  ren- 
dered thereon.  Horbaeh  v.  Smiley,  54  Neb. 
217  (74  N.  W.  623). 

761.  (1898.)  Under  the  homestead  law 
of  1867  a  judgment  is  a  lien  on  the  home- 
stead, but  such  lien  cannot  be  enforced  by 
execution  so  long  as  the  premises  are  owned 
and  occupied  by  the  Judgment  debtor.  Hor- 
bach  V.  Smiley,  54  Neb.  217  (74  N.  W.  623). 

762.  (1898.)  Under  the  present  home- 
stead law  a  Judgment  Is  a  lien  merely  on  the 
debtor's  interest  in  lands  occupied  as  a  home- 
stead in  excess  of  $2,000.  Horba<ih  v.  Smiley, 
64  Neb.  217  (74  N.  W.  623). 

763.  (1898.)  The  existing  homestead  act 
exempts  from  forced  sale  upon  execution  or 
attachment  a  homestead  not  exceeding  In 
value  $2,000,  and  a  judgment  while  the  prem- 
ises are  Impressed  with  the  homestead  char- 
acter is  not  a  lien  thereon,  even  after  their 
sale  and  abandonment  by  the  debtor.  Hor- 
baeh V.  Smiley,  54  Neb.  217  (74  N.  W.  623). 

764.  (1898.)  A  Judgment  Is  not  a  lien  on 
lands  occupied  as  a  homestead,  where  the 
debtor's  interest  therein  does  not  exceed 
92.000.  Farmert  Loan  4  Trust  Co.  v. 
Schvenk,  54  Neb.  657  (74  N.  W.  1063). 

765.  (190'5.)  Where  a  mortgage  Hen  ex- 
ists upon  a  tract  of  land  claimed  as  a  home- 
stead, and  the  mortgage  debt  is  paid  by 
the  proceeds  arising  from  a  loan  secured  by 
a  new  mortgi^  on  the  same  land,  the  In- 
terest of  the  claimant  being  at  all  tiraes  less 
than  $2,000  In  value,  and  the  homestead  is 
sold  to  a  third  person  while  thus  incum- 
bered, the  transcript  of  a  Judgment  filed 
while  the  first  mortgage  was  In  force  does 
not  become  a  lien  upon  the  premises.  Ooble 
V.  Brenneman,  75  Neb.  309  (106  N.  W.  440). 

 Revived  Judgment. 

766.  (1898.)  A  Judgment  revived  is  a 
lien  from  the  date  of  the  order  of  revivor. 


Digitized  by 


1767 


JUDOMBNT. 


1778 


Borbach  v.  Smitey,  54  Neb.  217  (74  N.  W. 
633) 

767.  (1902.)  When  a  dormast  Judgment 
la  revived,  it  will  operate  as  a  Ilea  only  on 
the  real  estate  which  tbe  judgment  debtor 
maj  own  at  tbe  time  of  the.  revivor.  Balnea 
V,  Dovev,  64  Neb.  122  (89  N.  W.  631). 

Priorities. 

768.  (1878.)  A  judgment  upon  real  es- 
tate la  subject  to  all  prior  equities,  1^1  or 

equitable.   Doraey  v.  Ball,  7  Neb.  460. 

769.  (1878.)  The  Hen  of  a  judgment 
does  not  exceed  the  actual  interest  which  tbe 
Judgment  debtor  had  In  the  land  at  tbe 
time  it  was  rendered;  and  It  Is  subject  to 
erery  equity  exlstlns  against  the  debtor  at 
tbe  time  of  its  rendition.  Oalway,  Semple  d 
Co.  V.  Malchow,  7  Neb.  285;  (1881)  Manafleld 
V.  Oregory,  11  Neb.  297  (9  N.  W.  87)  ;  (1894) 
Pearton  v.  Davit.  41  Neb.  608  (59  N.  W. 
886k  (18de)  Chadron  Building  d  Loan  A.Wn 
V.  Hamilton,  45  Neb.  369  (63  N.  W.  808). 

770.  (1881.)  The  Hen  of  an  ordinary 
judgment  on  the  real  estate  of  the  debtor  Is 
not  specific,  but  general,  and  subject  to  all 
prior  liens,  either  legal  or  equitable.  Mant- 
field  V.  Gregory,  11  Neb.  297  (9  N.  W.  87). 

771.  (1894.)  Judgments  recovered  on  an 
ordinaiy  debt  against  the  owner  of  a  home- 
stead valued  at  $2,800,  and  upon  which 
there  is  an  unpaid  mortgage  for  |1,200,  are 
not  liens  upon  the  homestead.  Boy  v.  An- 
derson, 39  Neb.  386  (58  N.  W.  125;  42  Am. 
St.  Rep,  591). 

772.  (1894.)  The  evidence  examined  and 
considered,  and  held  sufficient  upon  which 
to  base  a  finding  that  the  lots  In  contro- 
versy were  sold  and  conveyed  In  December, 
1884,  prior  to  a  Judgment  against  the 
grantor,  and  that  the  grantoi\  In  February 
following,  executed  and  delivered  to  the 
same  grantee  another  conveyance  of  the 
lots  for  the  purpose  of  correcting  an  Irregu* 
larlty  in  the  execution  of  the  first.  Pear- 
ton  V.  Dmrft,  41  Neb.  608  (59  N.  W.  885). 

-  Between  Judgments. 

773.  (1898.)  A  Judgment  on  which  exe- 
cution is  not  issued  until  more  than  five 
years  after  rendition,  but  which  bas  not 
been  allowed  to  become  dormant,  takes 
precedence,  after  such  levy,  over  a  levy 
subsequently  made  under  another  judgment. 
Barker  v.  Potter.  65  Neb.  26  (75  N.  W.  67). 

—     -Between  Ju^^uent  and  mortgage. 

774.  (1876.)  A  judgment  rendered 
against  an  owner  of  premises  Is  a  lien 


prior  to  a  mortgage  executed  by  the  owner 
of  tbe  premises  and  his  wife,  after  an  exe- 
cution and  levy  bas  been  retufned  as  not 
sold  for  want  of  bidders.  ■Staie  BanTt  v. 
Carton,  4  Neb.  498. 

776.  (1878.)  Where  land  Intended  to  be 
Included  In  a  mort^ige  Is  omitted  by  mls- 
talce,  and  a  judgment  is  subsequently  re- 
covered against  the  mortgagor,  the  ll«n  of 
the  Judgment  creditor  is  subject  to  the 
equity  of  tbe  mortgage.  Galioay,  Semple  A 
Co.  V.  Malchow,  7  Neb.  286. 

776.  (1888.)  The  filing  of  a  transcript 
of  a  Judgment  of  tbe  county  court  In  tbs 
office  of  clerk  of  district  court,  during  the 
pendency  of  a  suit  to  foreclose  a  mechanic's 
Hen  or  mortage,  would  only  create  an  In* 
cumbrance  upon  the  equity  of  redemption 
of  the  defendant  In  the  foreclosure  proceed* 
Ings,  and  such  judgment  creditor  would  not 
be  a  necessary  party  to  such  action.  The 
judgment  lien,  being  created  pendente  lite, 
would  be  extinguished  by  such  foreclosure. 
Barrington  v.  Latta,  23  Neb.  84  (86  N.  W. 
364). 

777.  (1895.)  Where  land  intended  to  be 
included  in  a  mortgage  is  omitted  by  mis- 
take, and  a  transcript  of  Judgment  against 
the  mortgagdp  is  subsequently  filed  In  the 
district  court,  the  lien  thereof  Is  subject  to 
the  equity  of  the  mortgage.  OTiadron  Build- 
ing ds  Loan  Astociation  v.  Hamilton,  46  Neb. 
369  (63  N.  W.  808). 

778.  (1896.)  A  party  purchased  real  es- 
tate and  caused  the  title  to  be  couveyed  to 
his  wife.  It  was  subsequently  conveyed  to 
another  party,  and  by  this,  by  direction  of 
the  first  party  purchaser,  to  a  third  person 
who  obtained  a  loan  thereon,  the  proceeds 
of  which  were  used  in  discharging  liens 
and  Incumbrances  existing  against  the  prop- 
erty. Prior  to  the  date  the  loan  and  the 
mortgage  on  the  property  evidencing  it 
were  made,  creditors  of  the  first  party  pur- 
chaser, who  had  obtained  Judgment  against 
him,  procured  the  Issuance  of  an  execution 
and  its  levy  on  the  real  estate  In  question, 
which  was  returned  before  the  loan  was 
made.  Held,  That  the  facts  M  the  exist- 
ence of  the  judgment  against  a  party  who 
had  not,  so  far  as  the  record  disclosed,  been 
an  owner  of  the  real  estate,  or  Interested 
therein,  and  the  issuance  of  an  execution 
on  such  judgment  and  Its  levy  on  the  prop- 
erty, were  not  notice  to  tbe  mortgagee  of 
the  rights  or  Interest  of  the  first  party  pui^ 
chaser  In  the  property,  or  any  lien  of  his 
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Judgment  creditors  against,  the  mortgagee 
being  shown  in  all  other  respects  to  be  an 
innocent  or  bona  Ade  mortgagee.  Reed  v. 
Rice,  48  Neb.  586  (67  N.  W.  459). 

 Prior  unrecorded  deed. 

779.  (1881.)  As  between  the  owner  of 
real  estate,  evidenced   by   an  unrecorded 

deed,  and  a  simple  Judgment  creditor  of  his 
grantor  the  former  is  to  be  preferred. 
Mansfield  v.  Gregory,  11  Neb.  297  (9  N.  W. 
87). 

780.  (1904.)  A  prior  unrecorded  deed 
pasBlog  title  to  real  estate,  if  made  la 
good  faith  and  for  a  valuable  considera- 
tion, will  take  precedence  of  an  attachment 
or  judgment,  if  such  deed  be  recorded  before 
the  deed  based  upon  such  attachment  or 
Judgment  Hmtdain  v.  Fullenviider,  72 
Neb.  221  (100  N.  W.  296). 

Transfwrs  of  property  subject  to  lien. 

781.  (1891.)  One  C.  was  possessed  of 
two  lots  In  the  cltjr  of  K  which  were  mort- 
gaged for  a  large  amount.  On  the  8th  't>f 
July,  1886,  a  transcript  of  a  Judgment  was 
filed  In  the  proper  ofllce  to  become  a  Hen  on 
the  real  estate.  On  the  15tb  of  that  month 
C.  sold  and  conveyed  the  property  to-  one  T., 
the  amount  of  the  judgment  being  deducted 
from  the  purchase  price.  T.  conveyed  to 
one  M.,  who  had  notice  -of  the  agreement 
between  T.  and  C.  Held.  That  M.  purchased 
Bubject  to  the  Judgment,  and  that  an  action 
brought  by  him  to  enjoin  the  sale  was  with- 
out equity.  Comnock  v.  Wilton,  33  Neb. 
€15  (BO  N.  W.  959). 

782.  (1899.)  A  person  who  purchases  real 
estate  burdened  with  the  Uen  of  a  Judg- 
ment will  hold  It  discharged  of  such  lien  in 
case  the  Judgment  be  afterwards  reversed. 
Oliver  V.  LanHng,  57  Neb.  352  (77  N.  W. 
802). 

783.  (1899.)  Purchasers  from  a  Judg- 
ment debtor  of  property  which  the  latter 
bought  after  the  rendition  of  the  Judgment, 
who  have  actual  or  constructive  notice  of 
the  Hen,  take  the  property  charged  with  the 
Hen.  Leasert  v.  Sieberling,  69  Neb.  309  (80 
N.  W.  900). 

Duration  of  lieu. 

784.  (1884.)  The  Hen  upon  the  real  es- 
tate of  a  Judgment  debtor,  created  by  a 
Judgment  in  the  district  court  of  the  county 
where  the  land  is  situated,  continues  for 
Ave  years  after  the  rendition  of  the  Judg- 
ment, and  as  against  all  persons,  except 


bona  tide  Judgment  creditors,  tor  five  years 
after  the  issuance  of  execution.  Reynolds 
V.  Cobb,  15  Neb.  378  (19  N.  W.  502). 

785.  (1894.)  A  Judgment  becomes  dor- 
mant and  ceases  to  be  a  lien  on  the  rea! 
estate  of  the  judgment  debtor  in  five  years 
from  the  date  thereof,  unless  an  execution 
is  sued  out  on  such  judgment  within  said 
period.  In  case  an  e;.ecution  Is  issued  and 
returned  In  such  tlme^  It  will  continue  the 
lien  of  the  Judgment  for  five  years  from  the 
date  of  such  execution,  Flagg  v.  Flagg.  39 
Neb.  229  (58  N.  W.  109);  (1899)  Dillon  v. 
Chicago,  K.  N.  R.  Co^  58  Neb.  472  (78  N. 
W.  927), 

786.  (1894.)  The  commencement  of  an 
action  by  a  Judgment  creditor  within  five 
years  from  the  date  of  his  Judgment  to  sub- 
ject real  estate  of  the  defendant  to  the  pay- 
ment of  the  Judgment,  and  tlie  pendency  of 
such  action  after  such  period  will  not  have 
the  effect  to  prevent  the  Judgment  from  be- 
coming dormant  or  operate  to  prolong  the 
Hen  of  the  judgment.  Flagg  v.  Flagg,  39 
Neb.  229  (68  N.  W.  109). 

787.  (1894.)    When  a  Judgment  becomes 

dormant.  Its  lien  is  lost  as  against  a  mort- 
gage executed  by  the  Judgment  debtor  and 
recorded  during  the  continuance  of  the  Judg 
ment  lien.  Flagg  v.  Flagg,  39  Neb.  229  (58 
N.  W.  109). 

788.  (1897.)  A  Judgment  ceases  to  be  a 
Hen  on  the  land  of  the  debtor  after  five 
years  unless  an  execution  has  been  Issued 
within  that  time.  Cotton  v.  First  Nat.  Bank 
of  Superior,  51  Neb.  751  (71  N.  W.  711). 

789.  (1898.)  A  dormant  Judgment  Is  not 
a  lien  upon  the  lands  of  the  judgment 
debtor.  Horbach  v.  Smiley,  64  Neb.  217  (74 
N.  W.  623). 

790.  (1899.)  A  judgment  in  favor  of  the 
state  for  costs  of  a  criminal  prosecution  be- 
comes dormant  and  ceases  to  be  a  Hen  on 
real  estate  at  the  end  of  five  years  from 
the  -date  of  the  assignment.  Predohl  v. 
O'BuUivan,  59  Neb.  311  (80  N.  W.  903). 

791.  (1902.)  A  judgment  rendered  by  a 
justice  of  the  peace,  a  transcript  of  which 
Is  duly  flle'd  and  docketed  In  the  office  of 
the  clerk  of  the  district  court,  becomes  dor- 
mant where  no  execution  thereon  is  Issued 
after  five  years  from  the  date  of'  Its  rendi- 
tion, and  the  filing  of  a  transcript  of  such 
judgment  In  the  district  court  will  not  have 
the  effect  of  keeping  it  alive  for  five  years 
from  the  date  of  such  filing.  Farmers^ 
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State  Bcnk  v.  Bales,  64  Neb.  870  (90  N.  W. 
94S). 

792.  (1902.)  SecUon  482  of  the  code  of 
cItU  procedure,  which  provides  when  a  Judg- 
ment shall  become  dormant  and  cease  to 
operate  as  a  lien  on  the  real  estate  of  the 
Judgment  debtor,  does  not  apply  to  a  decree 
(or  the  sale  of  specific  real  property. 
Herbage  v.  Ferree.  65  Neb.  451  (91  N.  W. 
408);  (1906)  Medland  v.  Van  Etten,  15  Neb. 
794  (106  N.  W.  1022). 

793.  (1906.)  An  appeal  by  a  judgment 
defendant  to  the  supreme  court  does  not,  in 
the  absence  of  a  supersedeas,  operate  to 
prolong  the  life  of  the  judgment  Hen. 
Harvev  V.  Qodding,  77  Neb.  289  (109  N.  W.* 
220). 

794.  (1906.)  The  provfrion  of  section 
K09  of  the  code,  relative  to  a  Judgment  lien 
dating  from  the  filing  of  a  specie]  mandate 
from  the  supreme  court  in  the  lower  court, 
has  excli^ve  reference  to  the  special  man- 
date required  by  section  694  thereof,  in  case 
the  supreme  court,  upon  reversal  of  a  Judg- 
moit  in  whole  or  In  part,  renders  such  Judg- 
ment as  the  lower  court  should  have 
rendered,  instead  of  remanding  the  cause 
with  directions  to  the  lower  court  to  render 
such  judgment.  Harvey  v.  Qodding,  77  Neb. 
289  (109  N.  W.  220). 

— ——Severaal  of  Judgment. 

795.  (1895.)  A  court,  upon  setting  aside 
a  mere  money  Judgment,  has  no  power  to 
continue  in  existence  the  statutory  Judg* 
ment  lien  of  the  Judgment  set  aside  that  it 
may  attach  to  such  Judgment  as  subse- 
quently may  be  rendered  In  the  same  cause. 
Famtrs  Loan  rf  Trust  Co.  v.  KHUnger,  46 
Neb.  677  (  65  N.  W.  790;  41  U  R.  A.  222). 

796.  (1899.)  Reversal  of  a  Judgment  ter- 
minates the  lien,  and  it  cannot  be  reinstated 
by  a  subsequent  judgment  below  so  as  to 
bind  defendant's  land  from  date  of  the  orig- 
inal judgment.  Oliver  v.  Lansing.  57  Neb. 
352  (  77  N.  W.  802). 

797.  (1899.)  A  person  who  purchases 
real  estate  burdened  with  the  lien  of  a  judg- 
ment will  hold  it  discharged  of  such  Hen  in 
case  the  judgment  be  afterwards  reversed. 
Oliver  V.  Lansing,  57  Neb.  352  (77  N.  W. 
802). 

Snfficiency  of  execution  to  prevent 
judgment  from  becoming  dormant. 

798.  (1881.)  An  execution  Issued  by  the 
clerk  of  a  district  court  upon  a  transcript  of 
a  Judgment  of  a  Justice  of  the  peace  or  county 


Judge  and  delivered  to  the  sheriff,  and  by 
him  levied  upon  real  estate,  and  afterwards, 
before  the  sale,  returned  unsatisfied  by 
order  of  the  creditor  In  execution,  will  pre- 
vent the  judgment  becoming  dormant.  Ood' 
man  v.  Boggs,  12  Neb.  13  (10  N.  W.  403). 

Sospension  of  lien. 

799.  (1903.)  The  filing  and  approval  of 
a  supersedeas  bond  In  an  error  proceeding 
from  a  judgment  of  the  district  court  sus- 
pends the  lien  of  the  judgment,  which  Is  a 
mere  incident  thereto;  and  Uie  runi^ng  of 
the  statute  of  limitations  against  the  lien 
of  such  Judgment  is  suspended  during  the 
pendency  of  such  error  proceeding  In  the  su- 
preme court.  Ebel  V.  Stringer,  4  Unof.  43 
(9S  N.  W.  142). 

800.  (1906.)  A  sale  of  real  estate  under 
an  execution  issued  on  a  dormant  judgment 
is  void  as  to  ,one  who  acquired  title  to  the 
property  from  the  Judgment  debtor  during, 
the  life  of  the  judgment  Uen.  Harvey  v. 
Godding,  7?  Neb.  289  (109  N.  W.  220). 

801.  (1907.)  A  judgment  Creditor  who 
falls  to  have  execution  Issued  and  levied  be- 
fore the  expiration  of  five  years  next  after 
the  rendition  of  the  Judgment  loses  the 
priority  of  his  lien  as  against  other  bona  fide 
judgment  creditors  or  purchasers.  Glenn 
V.  Glenn,  79  Neb.  68  (112  N.  W.  321). 

802.  (1907.)  A  mortgagee  of  real  estate 
is  a  purchaser  within  the  meaning  of  the 
provisions  of  section  609  of  the  code,  pro- 
viding that  no  judgment  on  which  no  execu- 
tion has  issued  in  five  years  shall  operate 
as  a  lien  against  bona  fide  purchasers. 
Glenn  v.  Glenn,  79  Neb.  68  (112  N.  W.  321). 

Release  or  discharge  of  lien. 

803.  (1897.)  A  judgment  defendant  can- 
not, as  a  matter  of  right,  unafTected  by 
equitable  considerations,  insist  upon  the 
preservation  of  the  judgment  lien  npon  par- 
ticular property  of  his  co-defendants,  nor 
will  the  release  by  the  plalntlflF  of  specific 
property  of  one  of  several  Judgment  defend- 
ants from  the  Hen  of  the  Judgment,  of  itself, 
operate  to  discharge  the  other  defendants 
from  liability  therefor.  Council  Bluffs  Sav- 
ings Bank  V.  Grisvjold,  50  Neb.  763  (70  N. 
W.  376). 

ZVI.  Jni>OHENTS  IN  REM. 
Order  to  convey  lands. 

804.  (1905.)  A  decree  and  order  to  con- 
vey lands  situated  in  this  state,  by  a  court 
in  another  state,  can  act  only  upon  the  per- 
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con  and  cannot  affect  the  title  to  the  land. 

It  Imposes  a  mere  personal  obligation  en- 
forceable by  the  usual  weapons  of  a  court  of 
chancery.  Fall  v.  Fall,  76  Neb.  120  (113  N. 
W.  175). 

805.  (1905.)    If  no  action  Is  taken  by  the 

person  ordered  so  to  do,  either  voluntarily 
or  Involuntarily,  to  convey  the  land,  as  di- 
rected, neither  the  decree  nor  the  order  to 
convey  can  In  any  manner  affect  title  to 
lands  In  another  state.  Fall  v.  Fall,  75  Neb. 
120  (113  N.  W.  175). 

ZVII.  FOBEION  TUDOHENTS. 
Action  on  foreign  judgment,  see  post, 
SS  919-939. 

What  consUtutes  forelgrn  Judgment. 

806.  (1894.)  The  courts  of  the  United 
States  within  this  Jurisdiction  are  not  re- 
garded as  foreign  courts,  and  their  Judg- 
ments will  be  treated  for  many  purposes  as 
domestic  judgments.  First  Nat.  Bank  of 
Chicago  v.  Btoman,  42  Neb.  350  (60  N.  W. 
689;  47  Am.  St  Rep.  707). 

OonelnslTaness  of  adjudication. 

Bar  of  foreign  judgment,  see  ante,  S§  496, 
497. 

806a.  (1877.)  The  Judgment  of  a  state 
court  duly  authenticated,  as  prescribed  by 
act  of  congress,  la  oonclusiTe  nppa  the 
merits  of  subject-matter  of  the  suit.  Eaton 

V.  Hasty,  6  Neb.  419  <29  Am.  Rep.  365). 

807.  (1887.)  A  Judgment  rendered  in 
another  state,  when  brought  Into  this  state. 
Is  merely  evidence,  and  to  be  avidlable  In 
this  state  a  judgment  must  be  recovered 
thereon  in  our  courts.  Weaver  v.  Cress- 
man,  21  Neb.  675  (33  N.  W.  478). 

807a.  (1896.)  A  Judgment  of  a  court  of  a 
sister  state,  authenticated  as  prescribed  by 
act  of  congress,  Is  conclusive  here  upon  the 
subject-matter  of  the  suit.  An  action 
thereon  can  only  be  defeated  on  the  ground 
that  the  court  had  no  Jurisdiction  of  the 
case,  that  there  was  fraud  tn  procuring  the 
judgment,  or  by  defenses  based  on  matters 
arising  after  the  judgment  was  rendered. 
Snyder  v.  Critch/ield,  44  Neb.  66  (62  N.  W. 
306). 

808.  (1898.)  The  courts  of  this  state 
cannot  refuse  to  give  effect  to  a  foreign 
judgment  which  has  not  been  superseded, 
merely  because  it  was  erroneously  rendered 
or  because  It  seems  probable  that  It  may 
be  reversed  by  an  appellate  court.  Lonergan 
V.  Lonergan,  55  Neb.  641  (76  N.  W.  16). 


808a.  (1901.)  A  Judgment  rendered 
against  a  party  in  one  state  is  conclusive 
upon  him  when  made  the  basis  of  an  action 
in  another  state,  unless  the  court  rendering 
the  judgment  was  without  Jurisdiction. 
Commonwealth  Jfutual  Fire  Ins.  Co.  v.  Har- 
den Bros.,  61  Neb.  454  (85  N.  W.  443). 

809.  (1901.)  A  Judgment  rendered  by  a 
court  of  one  state  is  entitled  to  full  faltb 
and  credit  in  the  courts  of  another  state, 
only  to  the  extent  that  Jurisdiction  appears 
or  may  be  presumed.  CommoniceaJth  Mutual 
Fire  Ins.  Co.  v.  Hayden  Bros.,  61  Neb.  454 
(85  N.  W.  443). 

8090.  (1903.)  In  a  proceeding  in  this 
state,  resisting  the  allowance  of  an  ancil- 
.lary  executor's  final  report,  which  Included 
a  report  as  trustee  also,  such  report  having 
been  allowed  In  the  state  of  Wisconsin,  alt 
matters  relating  to  the  previous  trusteeehip 
were  properly  withdrawn  from  the  Jury,  as 
having  been  adjudicated  in  Wisconsin. 
TunnicHff  v.  Fox,  68  Neb.  811  (94  N.  W. 
1032). 

810.  (1905.)  The  clause  of  the  constitu- 
tion of  the  United  States  requiring  full 
faith  and  credit  to  be  given  in  each  state 
to  the  public  acts,  records  and  Judicial  pro- 
ceedings of  eyerj  other  state  does  not  pre- 
vent the  courts  of  this  state  from  examining 
the  records  of  the  courts  of  a  sister  stale 
to  ascertain  whether  or  not  that  court  had 
Jurisdiction  of  the  subjoct-matten.  FaU  v. 
Fall.  75  Neb.  120  (113  N.  W.  17S). 

811.  (1905.)  When  the  courts  of  a  sister 
state  having  Jurisdiction  of  the  parties,  and 
of  their  equitable  rights  in  all  of  the  prop- 
erty owned  by  one  or  both  of  them,  by  Its 
findings  and  decree  determine  those  rights, 
such  decree  must,  under  the  provisions  of 
the  federal  constitution,  be  given  full  ftUtb 
and  credit  by  the  courts  of  this  state. 
Fall  V.  Fall.  75  Neb.  104  (106  N.  W.  412). 

812.  (1905.)  The  court  of  one  sUte  can- 
not by  Its  decree  directly  affect  the  legal 
title  to  lands  situated  tn  another  state,  but 
if  all  the  parties  interested  in  the  land  ar« 
brought  personally  before  a  court  of  another 
state.  Its  decree,  establishing  their  equities 
in  the  land,  would  be  conclusive  upon  them 
and  thus  in  effect  determine  the  title, 
fall  V.  Fall,  75  Neb.  104  (106  N.  W.  412). 

813.  (1905.)  When  both  parties  to  ths 
divorce  proceedings  In  another  state  have 
appeared  before  the  court,  being  a  court  of 
general  Jurisdiction,  and  have  asked  the 
court  to  distribute  their  property.  Inclndtng 
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lind  la  tbis  state,  and  the  court  by  its 
decree  has  done  bo,  its  decree  Is  conclusive 
of  the  equities  of  the  parties  In  the  real 
«stste  situated  in  this  state,  fall  v.  Fall, 
7S  Neb.  104  (106  N.  W.  412). 

-   XVm.  ASSIONMEITF. 
Authority  of  attorney  to  assign  judgment. 

814.  (1899.)  An  attorney  cannot,  with- 
out actual  authority  from  his  client,  sell  and 
assign  his  client's  Judgment.  Henry  d 
CoatiKoHk  Co.  V.  Halter,  &8  Neb.  685  (79 
N.  W.  616). 

Fersons  to  whom  asslgrnment  may  be  made. 

815.  (189i>.)  One  cannot,  except  under 
special  circumstances,  become  the  assignee 
«[  a  Judgment  i^lnst  himself.  Henry  d 
Coettworth  Co.  v.  Halter,  58  Neb.  685  (79 
N.  W.  616). 

Operation  and  effect  in  general. 

81fi.  (1876.)  Where  a  Judgment  creditor 
conveys  his  interests  to  his  son  and  the 
debtor  as  tenants  in  common  and  the  judg- 
ment debtor  Is  to  buy  in  an  outstanding 
title  in  himself  and  the  other  as.  tenants 
In  common,  such  deed  conveys  only  the 
Interests  of  the  grantor  in  the  premises,  and 
does  not  assign  any  Interest  In  the  Judg- 
ments. Mills  V.  Miller,  4  Neb.  441. 

S17.  (1898.)  A  party  who,  upon  a  con- 
sideratloo  acknowledged  therein,  had  caused 
to  be  prepared  and  had  subscribed  a  written 
Instrument  assigning  all  bis  interest  in  the 
Judgment  which  be  held  and  which  had  been 
appealed  from,  and  had  caused  such  assign- 
ment to  l>e  filed  In  the  action  wherein  the 
appeal  had  been  talten,  cannot  be  heard  to 
UTgB  In  argument,  to  sustain  his  own  right 
of  recovery  on  the  appeal  bond  In  another 
action,  that  the  assignment  was  Incomplete 
for  the  reason  that,  affirmatively,  no  accept- 
ance by  the  assignee  of  the  assignment  bad 
been  proved.  Crum  v.  BUmley,  56  Neb.  351 
(75  N.  W.  861). 

818.  (1901.)  An  assignment  of  a  Judg- 
ment which  excepts  a  portion  previously 
asslsued  is  not  equivalent  to  an  assignment 
subject  to  the  interest  of  the  first  assignee. 
Cahn  V.  Carplesa  Co.,  61  Neb.  512  (86  N.  W. 
S38). 

Effect  as  to  attorney's  lien. 

S19.  (1892.)  The  assignee  of  a  judgment 
takes  it  subject  to  the  rights  of  an  attorney 
who  bas  filed  a  lien  in  due  form  tor  services 
rendered  in  procuring  such  judgment. 
Tstu  V.  Kinney,  33  Neb.  853  (51  N.  W. 
230). 

18! 


Evidence  as  to  assignment 

820.  (1905.)  Under  the  facU  held  that 
no  competent  evidence  of  an  assignment  of 
the  judgment  by  the  Judgment  creditor  has 
been  adduced.  Ebel  v.  Stringer,  73  Neb.  249 
(102  N.  W.  466). 

XIZ.  BT7S7EHSION,  EKFOBCEUENT, 
AKD  BEVIVAL. 

Attachment  in  revival  of  Judgment,  see 

Attachment,  ^  22. 

Order  of  allowance  of  claim  against  estate 
as  becoming  dormant,  see  Executorg  and  Ad- 
ministraton,  %  141. 

Order  of  revival  as  res  adjudicata,  see 
Abatement  and  Revival,  §i  62-54. 

Rlg^t  to  Jury  on  proceedings  to  revive  dor- 
mant judgment,  see  Jury.  H  32.  33. 

When  judgment  against  municipal  cor- 
poration becomes  dormant,  see  Municipal 
Corporations,  H  1090, 1091. 

Dormancy  as  ground  for  collateral  attack, 
see  ante,  {  478. 

Lien  of  revived  Judgment,  see  ante,  |i  766, 
767. 

Presumption  of  payment  from  failure  to 
revive  Judgment,  see  post,  {9  883,  884. 

Torwvr  of  court  to  enforce  Judgments. 

821.  (1896.)  The  Jurisdiction  of  a  court 
does  not  cease  by  the  rendition  of  Judgment, 
but  continues  for  the  purpose  of  enforcing 
the  Judgment.  Prugh  v.  Portsmouth  SaxHngs 
Bank.  48  Neb.  414  (67  N.  W.  309). 

822.  (1900.)  Courts  possess  a  portion  of 
the  sovereign  power;  they  are  authorized  by 
the  constitution  to  decide  between  litigants; 
and  authority  to  decide  Implies,  always, 
power  to  make  their  judgments  effective. 
State,  ex  rel,  Smyth,  v.  Kennedy,  60  Neb. 
300  (83  N.  W.  87). 

823.  (1902.)  The  district  court  has 
power  to  make  any  orders  necessary  to  en- 
force its  decrees,  even  after  the  adjournment 
of  the  term  at  which  they  are  rendered. 
Jones  V.  Miller,  2  Unof.  582  (92  N.  W.  201). 

Persons  entitled  to  enforce  judgment. 

824.  (1899.)  One  holding  a  judgment  as 
the  trustee  of  an  express  trust  is  entitled 
to  enforce  it.  for.  the  beneficial  owners,  ac- 
cording to  the  terms  of  the  trust.  German 
Nat.  Bank  of  Hastings  v.  First  Nat.  Bank 
of  Hastings,  59  Neb.  7  (80  N.  W.  48). 

825.  (1899.)  It  would  seem  that  a  judg- 
ment cannot  be  enforced  piece-meal  by  each 
of  the  owners,  whose  claims  have  been 
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merged  therein,  issuing  an  execution  for  tlie 
collection  of  his  part  Oerman  Xaf.  Bank  of 
Hoitingt  v.  Fint  Kat.  Bonk  of  Hastings,  59 
Neb.  7  (80  N.  W.  48). 

826.  (1906.)  The  successor  of  a  deceased 
Judgment  creditor  ma7.  after  the  expiration 
of  a  year,  revive  an  action  by  a  bill  or  a 
supplemental  petition.  Keith  v.  Bruder,  77 
Neb.  215  (109  N.  W.  172). 

Jndgmenti  which  become  dormant. 

827.  (1904.)  The  allowance  of  a  claim 
against  an  insolvent  estate.  Is  not  a  judgment 
which  becomes  dormant  as  against  newly 
discovered  assets  of  the  estate.  Sharp  v.  Cit- 
izens Bank  of  Stanton,  70  Neb.  758  (98  N. 
W.  50). 

Persona  who  may  rertve  judgment. 

828.  (1893.)  An  administrator  may  re- 
vive a  Judgment  In  bis  name  against  admin- 
istrators of  a  deceased  Judgment  debtor. 
Boyd  V.  Furnas,  37  Neb.  387  (55  N.  W.  865). 

829.  (1902.)  An  assignee  of  a  judgment 
may  maintain  revivor  preceedings  upon  it  In 
his  own  name.  School  District  Ifo.  v. 
Kmtntze  Bros.,  S  Unof.  690  (92  N.  W.  597). 

Power  to  reriTe  dormant  judgments. 

830.  (1893.)  The  courts  have  power  to 
revive  a  judgment  which  has  become  dor- 
mant by  lapse  of  time.   Boyd  v.  Furnas,  37 

Neb.  387  (55  N.  W.  865). 

Necessity  for  revival. 

831.  (1904.)  If  the  plaintiff  in  an  action 
die  after  judgment,  but  before  satisfaction 
thereof,  no  valid  execution  can  be  had  upon 
the  property  of  the  judgment  defendant  until 
the  judgment  has  been  revived  in  the  man- 
ner provided  for  in  section  472  of  the  code. 
Vogt  V.  Daily,  70  Neb.  812  (98  N.  W.  31). 

Proceedings  for  revival. 

832.  (1880.)  Proceedings  to  revive  a  dor- 
mant Judgment  should  be  by  affidavit  of  the 
plaintiff  showing  the  amount  due,  and  not 
the  filing  of  a  petition  for  revivor.  Wright 
V.  Sweet,  10  Neb.  190  (4  N.  W.  1043). 

833.  (1899.)  An  objection  that  an  appli- 
cation for  revivor  of  a  judgment  should  have 
been  made  by  motion  supported  by  affidavit, 
and  not  by  petition,  cannot  be  first  raised  In 
the  reviewing  court.  Broadwater  v.  Fox- 
worthy,  57  Neb.  406  (77  N.  W.  1103). 

834.  (1899.)  The  proceeding  to  revive  a 
dormant  Judgment  is  not  the  commencement 
of  a  new  action,  but  the  continuation  of  an 
action  previously  commenced.  Bankers  Life 


Ins.  Co.  V.  Robbins,  59  Neb.  170  (80  N.  W. 
484). 

835.  (1903.)  A  proceeding  to  revive  a 
dormant  Judgment  partakes  of  the  nature 
of  a  civfl  action.  It  is  not  tbe  commence- 
ment of  a  new  action,  but  the  continuation 
of  an  action  previously  commenced.  Farak 
V.  First  Nat.  Bank  of  Bchuyter,  67  Neb.  463 
(93  N.  W.  682). 

 Jurisdiction. 

836.  (188S.)  A  county  court  uponpropep 
application  may  revive  a  judgment  whlcb 

has  become  dormant.  Hunter  v.  Z^eahy  d 
Co..  18  Neb.  80  (24  N.  W.  680). 

837.  (1886.)  The  county  court  has  an- 
thority  to  revive  a  judgment  rendered  by  It. 
Dennis  v.  OmaJta  Vat.  Bank,  19  Neb.  67S 
(28  N.  W.  512). 

838.  (1886.)  When  the  tianscrlpt  of  a 
judgment  rendered  In  a  county  court  Is  filed 
in  the  district  court  of  the  same  county,  all 
proceedings  should  thereafter  be  had  in  such 
district  court;  but  in  the  absence  of  a  stat- 
ute prohibiting  the  court  in  which  the  Judg- 
ment was  rendered  from  proceeding  further 
in  the  case,  a  judgment  of  revivor  rendered 
in  such  court  will  be  valid.  Qarrison  r. 
Aultman  <t  Co.,  20  Neb.  311  (30  N.  W.  61). 

839.  (1905.)  The  fact  that  the  transcript 
of  a  judgment  In  Justice  court  was  ^led  in 
the  office  of  the  clerk  of  the  district  court 
oftep  the  judgment  had  becopie  dormant  did 
not  prevent  the  district  court  from  acquir 
ing  jurisdiction  of  proceedings  to  revive  the 
judgment.'  Furer  v.  Holmes,  73  Neb.  393 
(102  N.  W.  764). 

840.  (1905.)  The  fact  that  the  transcript 
of  a  judgment  rendered  in  a,  county  court 
was  filed  In  the  ofltce  of  the  clerk  of  the  dis- 
trict court  after  the  judgment  had  became 
dormant  did  not  prevent  the  district  court 
from  acquiring  jurlBdictlon  of  the  proceed- 
ings to  revive  the  judgment.  Bussing  r. 
Taggert,  73  Neb.  787  (103  N.  W.  480). 

 Limitations. 

841.  (1885.)  The  limitation  of  one  yetr 
within  which  an  action  may  be  revived  on 
motion  does  not  apply  to  the  revival  of  a 
judgment.  Hunter  v.  Leahy  <£  Co.,  18  Neb. 
80  (24  N.  W.  680);  (1893)  Boyd  v.  Famas. 
37  Neb.  387  (55  N.  W.  865);  (1902)  School 
District  Jfo.  H  v.  Kountte  Bros.,  8  Unof.  6W 
(92  N.  W.  597). 

842.  (1888.)  A  judgment  was  recovered 
in  a  county  court,  a  transcript  thereof  filed 
in  the  district  court,  on  which  an  execution 
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wu  Issoed  and  returned  unsatlafled.  No 
further  proceedinei  were  had  In  said  cause 
until  after  the  lapse  of  nine  years,  when  a 
motion  and  aflldaTit  were  filed  to  revive  the 
judgment.  The  parties  thereupon  stipu* 
lated  "that  the  Judgment  herein  sought  to 
be  revived  vas  obtained,  and  that  since  the 
ume  waa  rendered  five  years  have  elapsed 
with  no  execution  having  been  issued 
thereon,  and  no  attempt  made  to  collect  said 
Judgment,  and  that  the  Judgment  became 
dormant.  That  the  same  was  dormant  foun 
and  a  half  years  before  any  steps  whatever 
were  taken  to  revive  tee  same,  and  that  no 
part  of  said  Judgment  has  ever  been  paid." 
Held.  That  the  plaintiff  was  entitled  to  an 
order  of  revivor.  Creighton  d  Morgan  v. 
Gorum,  23  Neb.  502  (37  N.  W.  76). 

843.  (1899.)  The  general  law  aa  to  Urn* 
ItaltOD  of  actions  does  not  apply  to  proceed- 
ings to  revive  dormant  Judgments.  Bankera 
Life  Int.  Co,  v.  RohMnt,  69  Neb.  170  (80  N. 
W.  484). 

844.  (1899.)  The  word  "manner,"  found 
In  sections  472  and  473  of  the  code  of  civil 
procedure  respecting  the  revival  of  judg- 
ments, does  not  Include  the  element  of  time. 
Boulters  Life  Ina.  Co.  v.  Rohbitia,  59  Neb. 
170  (80  N.  W.  484). 

845.  (1899.)  The  limitation  as  to  the 
time  within  which  steps  must  be  taken  to 
revive  an  action  In  the  name  of  the  repre- 
aeotatlves  of  a  deceased  person  does  not  ap- 
ply to  the  revival  of  donnant  Judgments. 
Bankera  Lite  Ina.  Co.  v.  RobMna,  69  Neb. 
170  (80  N.  W.  484). 

846.  (1907.)  The  general  law  as  to  the 
sutnte  of  limitations  does  not  apply  to  the 
proceeding  to  revive  a  dormant  Judgment. 
IToHfie.  Mmum  ^  Stoddard  Co.  v.  Tan  Boa- 
Mrfc.  78  Neh.  728  (111  N.  W.  606). 

DefeiueB. 

847.  (1880.)  Upon  proceedings  to  revive 
a  Judgment  which  has  become  dormant,  un* 
derthe  provisions  of  the  statute  (Oen.  Stats, 
£06).  BO  objecttons  will  be  heard  which  seek 
to  go  behind  the  original  Judgment.  Wright 
V.  Sweet,  10  Neb.  190  (4  N.  W.  1043). 

848.  (1888.)  In  proceedings  to  revive  a 
dormant  Judgment  which  contains  the  re- 
cital that  It  is  rendered  upon  "answer  con- 
teiaing  judgment"  a  defense  that  no  such 
uswer  waa  filed  and  that  no  appearance 
WIS  in  faet  made  may  be  considered.  State, 
tx  rel  Craig,  v.  School  Diatrict.  26  Neb.  301 
(41  N.  W.  155). 


849.  (1893.)  Where  service  upon  a  de- 
fendant Is  made  by  leaving  a  copy  of  the 
summons  at  hie  residence  and  Judgment  is 
taken  against  him  thereon  by  default,  he 
may,  in  an  action  to  revive  the  Judgment, 
show  that  the  place  of  service  was  not  his 
place  of  residence;  that  neither  he  nor  any 
member  of  his  family  had  notice  of  the  ac- 
tion until  after  Judgment  bad  been  rendered 
against  him,  together  with  any  other  de- 
fense to  the  Judgment.  Haynea  v.  Aultman, 
Miller  A  Co.,  36  Neb.  267  (54  N.  W.  611). 

860.  (1894.)  A  person  Bummoned  to  show 
cause  why  a  donnant  Judgment  should  not 
be  revived  against  him  may  interpose  the 
defense  that  such  Judgment  is  void,  because 
the  court  pronouncing  it  had  no  Jurisdiction 
over  him,  when  such  tack  of  Jurisdiction  ap- 
pears on  the  face  of  the  record  of  auch 
Judgment  EnetDOld  v.  Olaen,  39  Neb.  59  (57 
N.  W.  765;  42  Am.  St.  Rep.  557;  22  L.  R.  A. 
335). 

861.  (1899.)  Satisfaction  of  a  Judgment 
cannot  be  urged  to  defeat  an  application  tor 
an  order  of  revivor,  where  a  motion  to  enter 
such  satisfaction  of  record  had  been  pre- 
viously overruled.  Broadxcater  v.  Foaneorthy, 
57  Neb.  406  (  77  N.  W.  1103). 

862.  (1901.)  In  a  proceeding  to  revive  a 
dormant  Judgment  no  objection  can  be  urged 
or  Inquired  Into  which  goes  behind  the  orig- 
inal Judgment  not  directed  to  Its  validity. 
Stover  V.  Stark,  61  Neb.  374  (85  N.  W.  286; 
87  Am.  St.  Rep.  460). 

853.  (1901.)  In  a  proceeding  to  revive  a 
dormant  Judgment  the  defendant  and  Judg- 
ment debtor  must  be  held  to  have  litigated. 
In  an  action  wherein  the  Judgment  was  ob- 
tained, every  matter  necessary  to  support 
any  defense  he  then  possessed  against  the 
demand  of  the  plaintiff  for  a  Judgment 
against  bim.  Stover  v.  Stark,  61  Neb.  874 
<8S  N.  W.  286;  87  Am.  St.  Rep.  460). 

854.  (1906.)  The  return  of  an  officer  to 
the  service  of  a  summons  In  the  original 
action  may  be  Impeached  in  a  proceeding  to 
revive  the  Judgment.  Johnson  v.  Carpenter, 
77  Neb.  49  (108  N.  W.  161). 

 Tartlea. 

855.  0882.)  Where  a  Judgment  against 
Joint  debtors  Is  sought  to  be  revived  in 
favor  of  plaintiff's  administrator,  all  those 
Jointly  liable  must  be  made  parties  to  the 
action  Fox  9.  Abbott,  12  Neb.  828  (11  N. 
W.  303). 

856.  (1899.)    An  objection  that  one  ot 
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the  defendants  was  not  Joined  In  an  appli* 
cation  to  revive  a  Judgment  cannot  be  urged 

for  the  first  time  In  the  reviewing  court. 
Broadwater  v.  Foxworthy,  57  Neb.  406  (77 
N.  W.  1103). 

857.  (1902.)  Wliere  a  Judgment  In  form 
runs  against  two  parties  but  there  was  no 
Jurifidiction  of  one  of  them,  and  the  latter 
was  not  in  fact  a  party  to  the  action,  or  to 
the  Judgment,  revivor  proceedings  need  run 
and  are  maintainable  against  only  the  party 
as  to  whom  there  was  Jurisdiction.  ScAoof 
District  yo.  Si  V.  Kountze  Bros.,  3  Unof. 
€90  (92  N.  W.  697). 

8SS.  (1903.)  Where  a  Judgment  against 
Joint  debtors  is  sought  to  be  revived,  all 
those  Jointly  Ilahle  should  be  made  parties 
to  the  action.  But  where  all  are  made  par- 
ties and  a  summons  Is  issued  against  all,  the 
fact  that  one  or  more  of  the  parties  cannot 
be  found  will  not  abate  the  action  against 
those  found  and  properly  served.  Clark  v. 
Commercial  Nat.  Bank  of  Columbus,  68  Neb. 
764  (94  K.  W.  958). 

859.  (1906.)  Proceedings  to  revive  a  Judg- 
ment should  not  be  had  In  the  name  of  an 
administrator,  except  where  the  administra- 
tor has  succeeded  to  the  rights  of  the  de* 
■cedent  Vogt  v.  Binder,  76  Neb.  361  (107 
U  W.  383). 

860.  (1907.)  A  proceeding  to  revive  a 
'dormant  judgment  la  a  continuation  of  an 
action  previously  commenced,  and  In  case 
of  an  assignment  of  the  Judgment  such  pro- 
ceeding may  be  had  in  the  name  of  the  Judg- 
ment creditor.  If  living,  or  in  the  name  of 
the  assignee  as  the  real  party  In  interest. 
MoUne,  Milimm  d  Btoddard  Co.  v.  Tan  Bot- 
kirk,  78  Neb.  728  (111  N.  W.  606). 

 Process. 

861.  (1891.)  Where  a  Judgment,  recov- 
-ered  In  another  Btate  against  one  who  soon 
afterwards  removes  to  Nebraska,  Is  revived 
In  the  state  where  It  was  rendered,  without 
personal  service  on,  or  appearance  by,  de- 
fendant, such  revivor  does  not  suspend  the 
running  of  the  statute  in  Nebraska.  HepJer 
V.  Davia.  32  Neb.  556  (49  N.  W.  458;  29  Am. 
St.  Rep.  457:  13  L.  R.  A.  665). 

862.  (1908.)  Section  462  of  the  code,  au- 
thorizing the  revival  of  a  dormant  Judgment 
upon  service  by  publication,  is  not  repug- 
nant to  either  the  state  or  federal  constitu- 
tions, as  a  taking  of  property  without  due 
process  of  law.  White  v,  Ren,  80  Neb.  749 
(116  N.  W.  301). 


863.  (1908.)  SecUon  462  of  the  code  Ib 
applicable  to  the  revival  of  a  dormant  Judg- 
ment, and  authorizes  the  revival  of  such  a 
Judgment  against  a  non-resident  upon  service 
by  publication.  White  v.  Reaa,  80  Neb.  749 
(116  N.  W.  301). 

-  ■  Pleading. 

864.  1901.)  In  a  proceeding  to  revive  a 
dormant  Judgment  the  defendant,  by  plea  of 
payment,  admits  the  validity  of  the  Judg- 
ment sought  to  be  revived.  McCormick  d 
Bra.  V,  Carey,  62  Neb.  494  (87  N.  W.  172). 

866.  (1906.)  Petition  for  revivor  of  t 
Judgment  hetd  sufficient  to  sustain  a  decree. 
Keith  V.  BrvOer,  77  Neb.  215  (109  N.  W. 
172). 

 AffldaTtts. 

866.  (1905.)  Where  an  affldsvit  In  a  pro- 
ceeding to  revive  a  Judgment  alleges  the  ex- 
istence of  the  Judgment,  the  fact  that  it  Is 
unpaid  and  that  It  has  become  dormant, 
these  allegations  are  sufficient  to  Justify  the 
district  court  In  making  a  conditional  ordep 
of  revivor,  and  upon  proper  service  and  de- 
fault to  sustain  an  order  making  the  revivor 
alsolute.  Purer  v.  Hohnea,  73  Neb.  39S  (102 
N.  W.  764). 

■  '       ■  Burden  of  proof. 

867.  (1886.)  Upon  an  application  to  re- 
vive a  dormant  Judgment  where  the  Jadg- 
ment  debtor  alleges  payment  and  satisfac- 
tion, the  burden  of  proof  is  on  the  plaintiff 
to  show  that  the  Judgment  is  nnsatisfled. 
Oarriaon  v.  Auttman  d  Co.,  20  Neb.  311  (30 
N.  W.  61). 

 Bight  to  jury  trial. 

868.  (1901.)  Where  issns  is  Joined  In  a 
proceeding  to  revive  a  Judgment,  it  Is  error 

to  deny  a  request  for  a  Jury,  tfcComicl:  <( 
Bro.  V.  Carey,  62  Neb.  494  (87  N.  W.  172). 

869.  (1903.)  In  a  proceeding  to  rerlve  a 
dormant  Judgment,  where  the  defendant 
pleads  foots  which  amount  to  a  payment 

and  satisfaction,  and  plaintiff  Joins  issue  by 
a  reply.  It  is  error  for  the  court  to  deny  a 
request  for  a  trial  by  Jury.  Farak  v.  Firtt 
Jfat.  Bank  of  Schuyler,  67  Neb.  463  (93  N. 
W.  682). 

 Order. 

870.  (1906.)  Where  an  order  of  revivor 
by  apt  language  shows  a  revivor  of  ths  Judg- 
ment, the  taxt  that  It  does  not  expressly 
award  execution  does  not  Invalidate  It 
Thomhill  V.  Hargreavea,  76  Neb.  682  (107 
N.  W.  847). 
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Opention  and  effect  of  revival. 

871.  (1S77.)  A  jadgment  of  revival  is 
merely  a  continuaClon  of  the  original  action, 
and  continues  the  vitality  of  the  original 
judgment  with  all  its  incidents  from  the 
time  of  Its  rendition.  Eaton  v.  Bastv,  6  Neb. 
419  (29  Am.  Hep.  36S). 

'  ■  ConelnsiTenMs  of  order  of  tevivaL 

872.  (1893.)  In  an  action  to  revive  a 
dormant  judgment  certain  defenses  were  set 
up  which  tended  to  Bhow  that  the  court 
when  it  rendered  the  Judgment  bad  no  Juris- 
diction of  the  defendant  and  that  he  had  a 
defense  to  the  action.  A  demurrer  to  the 
answer  was  sustained.  Held,  That  the  de- 
fendant should  have  prosecuted  error  from 
the  ruling  on  the  answer  and  that  he  could 
not  bring  an  action  by  injuuction  to  enjoin 
the  lodgment  and  set  up  substantially  the 
same  facts  as  were  set  forth  in  his  answer. 
Hoime*  V.  Aultman.  Miller  A  Co.,  36  Neb. 
357  (54  N.  W.  511). 

■^^Eevival  of  void  Judgment. 

878.  (1903.)  Where  a  Judgment,  appar- 
ently valid  upon  Its  face,  is  void  for  want 
of  service  upon  the  defendant,  and  subse- 
qneotly  such  Judgment  becumes  dormant.  It 
is  not  validated  by  personal  service  upon  the 
defendant  of  an  order  of  revivor,  to  which 
no  appearance  is  made.  Rice  v.  Allen,  69 
Neb.  349  (96  N.  W.  704). 

XL  PATHENT,  aATISFACTXON»  XBK- 
QEK  AND  DISCHABOE. 
Levy  of  tax  by  city  to  pay  judgment,  see 

Municipal  Corporations.  |{  1029-1033. 

Payment  by  promissory  note. 

874.  (1888.)  When  a  note  and  mortgage, 
due  In  nine  months,  la  given  in  satisfaction 
of  a  Judgment,  an  execution  and  levy  made 
six  weeks  after  the  Intended  credit  is  given 
iB  anauthorlzed.  Carper  v.  Woodford,  24 
Neb.  135  (38  N.  W.  39). 

875.  (1890.)  County  warrants  andprom- 
fttoiy  notes  accepted  by  the  plaintiff  In  sat- 
isbctlon  of  a  judgment  are  a  good  payment 
Puevalk  v.  Bollman.  29  Neb.  &19  (46  N. 
V.  780;  26  Am.  St.  Rep  399). 

Beeovery  of  payment  made. 

876.  (1888.)  Payment  of  a  Judgment, 
under  protest,  to  the  clerk  of  a  county  to 
which  a  transcript  of  the  judgment  was 
sent,  cannot  be  recovered  merely  because 
the  transcript  was  issued  by  the  Justice  of 
the  peace  rendering  the  Judgment,  instead 
of  by  the  clerk.  McBride  v.  Lathrop,  24 
Neb.  »3  (88  N.  W.  32). 


S77.  (1888.)  Money  paid  on  execution 
Issued  on  dormant  Judgment  Is  a  voluntary 
payment  and  not  recoverable  back  by  action. 
Oerecke  v.  Campbell,  24  Neb.  306  (38  N.  W. 
874). 

878.  (1890.)  Money  recovered  and  paid 
on  legal  process  upon  a  Judgment  of  a  court 
of  competent  Jurisdiction  rendered  In  a  suit 
or  proceeding  in  which  the  court  had  Juris- 
diction  of  the  subject  and  the  parties  thereto, 
or  voluntarily  paid  In  satisfHctlon  of  the 
Judgment  or  process,  cannot  be  recovered 
back  in  a  sutMsequent  action,  while  such. 
Judgment  remains  in  force  unreversed  and 
unmodified.  Dexeret  Jfat.  Bank  v.  Nuckolls, 
30  Neb.  754  (47  N.  W.  202). 

S79.  (1891.)  Where  an  abstracter  incor- 
rectly certifies  that  a  certain  Judgment  Is  a 
Hen  on  a  homestead,  and  the  owner,  unable 
otherwise  to  obtain  a  loan  thereon,  pays  the 
Judgment  under  protest,  he  cannot  recover 
back  the  money.  Lathrope  v.  McBride,  31 
Neb.  289  (47  N.  W.  922). 

880.  (1896.)  Facts  showing  that  one 
against  whom  a  Judgment  had  been  recov- 
ered and  garnishment  proceedings  had  been 
Instituted  consented  that  the  garnishee  pay 
the  amount  of  his  debt  into  court,  and  that 
out  of  Buch  sum  the  amount  of  the  Judg- 
ment less  elgbt  dollars  be  paid  to  the  plain- 
tiff,  fails  to  sustain  a  claim  that  sucn 
payment  was  obtained  by  duress.  Boatright 
V.  Enewold,  49  Neb.  264  (68  N.  W.  472). 

881.  (1898.)  An  order  for  the  rmtltu- 
tlon  of  money  paid  pursuant  to  the  direc- 
tion of  an  erroneous  Judgment  cannot  be 
made  after  such  judgment  has  been  reversed 
and  the  action  dismissed.  Anheuser-Buach 
Brewing  Ass'n  v.  Hier,  65  Neb.  667  (75  N. 
W.  1111). 

882.  (1900.)  In  an  action  to  recover  back 
money  obtained  by  executing  a  judgment, 
which  was  afterwards  reversed,  the  defense 
of  set-off  is  not  available.  Hier  v.  Anheuser- 
Busch  Brewing  Ass'n,  60  Neb.  320  (83  N.  W. 
77). 

Presumption  of  payment  from   lapse  of 
time. 

883.  (1899.)  The  lapse  of  fourteen  years 
after  the  entry  of  a  judgment  and  before  a 
proceeding  to  revive  is  Instituted,  without 
issuance  of  an  execution,  raises  the  pre- 
sumption of  payment.  This  presumption, 
however.  Is  not  conclusive,  but  may  be  over- 
come by  proof  that  the  Judgment  has  never 
been  paid.  Wittstruck  v.  Temple,  58  Neb. 
16  (78  N.  W.  466). 
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884.  (1905.)  The  five  years' lapse  of  time 

from  the  rendition  of  a  Judgment  or  the  Is- 
suance of  an  execution  thereon  to  the  time 
that  a  Judgment  becomes  dormant,  only 
raises  the  presumption  of  payment  thereof, 
and  does  not  deprive  the  Judgment  of  all 
vitality.  Purer  v,  Holmet,  73  Neb.  393  (102 
N.  W.  764). 

Evidence  aa  to  payment. 

885.  (1891.)  In  an  action  by  a  judgment 
debtor  to  cancel  a  judgment  obtained  against 
him  on  the  ground  of  payment,  the  burden 
is  upon  him  to  prove  that  the  judgment  has 
been  paid.  Lewit  v.  Lewit,  31  Neb.  628  (48 
N.  W.  267). 

886.  (1891.)  Evidence  held  insufflctent 
to  show  that  a  Judgment  obtained  by  a 
mother  acalnst  her  son  had  been  paid  by 
agreement  for  support.  Lewis  v.  Lewia,  31 
Neb.  528  (48  N*.  W.  267). 

887.  (1892.)  An  agreement  by  virtue  of 
which  a  judgment  of  the  district  <wurt  Is 
sought  to  he  perpetually  enjoined,  construed, 
and  Jtetd,  not  to  Include  settlement  or  satis- 
faction of  the  judgment  in  controversy.  Tatea 
V.  Kinney,  33  Neb.  853  (51  N.  W.  230). 

Set-oft  of  judgments. 

888.  (1873.)  To  set  off  one  Judgment 
against  another  is  not  a  legal  j^wer;  It  ts 
discretionary,  and  the  propriety  of  Its  exer> 

else  must  be  determined  from  all  the  clr- 
cumstancee  of  each  case  In  which  the  set- 
off Is  sought  to  be  made.  Boj/er  v.  Clark, 
3  Neb.  161. 

889.  (1889.)  A  ft  B,  practicing  attor- 
neys, recovered  a  Judgment  for  C  against  D, 
under  an  agreement  with  their  client  that 
they  were  to  have  one-half  the  amount  of 
recovery,  and  they  filed  an  attorney's  Hen 
for  that  amount.  D  recovered  a  Judgment 
against  the  client  of  A  ft  B,  and  brought  an 
action  to  set  oft  one  Judgment  against  the 
other;  and  without  making  an  Issue  In  the 
pleadings  upon  the  amount  claimed  to  be 
due  A  ft  B  sought  to  reduce  It.  Held.  That 
In  the  absence  of  an  issue  in  the  pleadings 
upon  that  point,  the  attorneys  had  a  Hen  for 
the  amount  agreed  upon.  Ward  v.  Watson. 
27  Neb.  768  (44  N.  W.  27). 

890.  (1893.)  As  a  right  demandable,  set- 
off can  only  be  applied  to  the  purposes  for 
which  It  is  conferred  by  statute;  and  In  Ne- 
braska, this  statutory  right  extends  only  to 
actions  founded  on  contract,  and  not  to  mu- 
tual judgments.   Boyer  v.  C2ork,  3  Neb.  161. 


891.  (1894.)  The  owner  of  a  domestic 
Judgment  may  maintain  an  action  thereon, 
and  be  may  make  It  the  basis  of  a  set-otf  \a 
a  suit  braugfat  against  him  to  foreclose  a 
mortgage  owned  by  a  party  liable  on  sneli 
judgment.  Burge  v.  Oandy,  41  Neb.  149  (89 
N.  W.  359). 

892.  (1899.)  In  absence  of  equitable  con- 
siderations defendant  can  only  plead  as  a 
set-off  a  claim  or  judgment  upon  which,  at 
the  commencement  ot  Oie  action,  he  mlgU 
have  maintained  an  independent  salt  against 
plaintiff.  iSpencer  v.  /ohmton,  58  Neb.  44 
(78  N.  W.  482). 

893.  (1899.)  A  judgment  which  has  been 
superseded  and  Is  pending  for  review  cannot 
be  pleaded  as  a  set-off  In  another  action  be- 
tween the  same  parties.  Spencer  v.  John- 
tton,  58  Neb.  44  (78  N.  W.  482). 

Authority  of  attonwya  to  enter  aattsfoc- 

tion. 

894.  (1892.)  Attorneys  satisfied  a  Judg- 
mmt  for  less  than  the  amount  named 
therein.  On  motion  of  theip  client,  after  the 
time  for  taking  the  cause  to  the  supreme 
court  had  elapsed,  the  satisfaction  was  set 
aside  on  the  grounds  that  the  client  was  the 
sole  owner  of  the  Judgment  and  that  the  at- 
torneys were  without  authority  to  make  a 
compromise.  A  petition  in  an  action  to  re- 
strain the  collection  of  the  sum  in  excess  of 
the  amount  for  which  satisfaction  had  been 
entered,  alleging,  inter  alia,  that  the  client 
owned  half  the  Judgment  and  the  attorneys 
the  other  half,  stated  a  cause  of  action. 
Phillips  v.Kuhn,Z5  Neb.  187  (62  N.  W.881). 

Operation  and  effect  of  payment. 

895.  (1899.)  The  rule  is  that  when  pay- 
ment of  a  Judgment  has  been  made  by  one 

who  is  primarily  liable,  it  oi>erates  as  an  ab- 
solute satisfaction,  even  though  an  assign- 
ment be  made  to  a  third  person  with  the 
intention  of  keeping  the  judgment  alive. 
Henry  ^  Coataworth  Co.  v.  Halter.  68  Neb. 
685  (79  N.  W.  6X6). 

896.  (1899.)  A  judgment  which  has  been 
paid  and  extinguished  by  the  owner  ot  land 
upon  which  it  was  a  Hen  cannot  t>e  after- 
wards revived  for  the  purpose  of  cutting  oat 
other  Hens.  Henry  <E  Coatsicorth  Co.  v. 
Halter,  68  Neb.  686  (79  N.  W.  616). 

-  ■      As  to  eo-defendantfl. 

897.  (1889.)  In  an  action  against  the 
makers  and  indorser  of  a  promissory  note 
Judgment  was  rendered  against  all  of  the 
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defeDdaats  jointly,  no  defense  of  saretrshlp 
hsTing  been  made  by  the  indorser.  An  ex- 
ecution was  Issued  on  the  Judgment  and 
placed  In  the  hands  of  the  sheriff  for  col- 
lection and  which  was  jnld  by  the  defend- 
ant, who  was  the  indorser  of  the  note  upon 
which  the  Judgment  was  founded,  the  money 
beiog  returned  by  the  sheriff  with  the  exe- 
cution to  the  clerk  of  the  district  court, 
who  paid  It  to  the  judgment  plalatift.  After 
the  receipt  of  the  money  the  plaintiff  in  the 
action  assigned  the  judgment  to  the  de- 
fendant, by  whom  it  was  paid,  and  who  in 
the  name  of  the  plalntlfT  caused  an  execu- 
tion to  issue  which  was  levied  upon  the 
land  of  his  co-defendant,  and  under  which 
the  sheriff  sold  the  said  land.  Held,  That 
said  sale  should  be  set  aside  upon  the  ground 
that  the  payment  of  the  judgment  satisfied 
and  canceled  it,  and  that  the  relation  of 
priDcipal  and  surety  did  not  exist  as  be- 
tween the  judgment  defendants.  Potvin  v. 
Uetert,  27  Neb.  749  (44  N.  W.  25). 

S98.  (1900.)  A  judgment  is  extinguished 
when  paid  by  one  primarily  liable  therefor, 
and  cannot  be  kept  alive  by  assignment  to 
a  third  person.  Firtt  Nat.  Bank  v.  Oibaon, 
60  Neb.  767  (84  N.  W.  259);  (1905)  Ebet  V. 
Stnnger,  73  Neb.  249  (102  N.  W.  466). 

899.  (1904.)  A  defendant,  who  had  been 
found  to  be  a  surety  by  the  Judgment  In  the 
original  action  upon  a  promissory  note,  paid 
the  amount  of  the  judgment  and  took  an  as- 
signment of  It  to  himself  for  the  purpose  of 
enforcing  it  against  hts  principal.  Beld, 
That,  as  between  the  parties,  the  Judgment 
had  not  been  satisfied  and  extinguished,  and 
that  the  surety  was  entitled  to  collect  the 
same  by  the  issue  of  execution  against  his 
principal.  Nelson  v.  Webtter,  72  Neb.  332 
(100  N.  W.  411;  117  Am.  St.  Rep.  799;  68 
L.  R.  A.  513n). 

Operation  and  effect  of  satisfaction. 

900.  (1882.)  In  1872  a  decree  of  fore- 
closure for  the  sum  of  $1,866.60  was  ren- 
dered against  B.  and  wife  and  In  favor 
of  B.  ft  Co.  In  1873  the  wife  of  B.  recov- 
ered a  Judgment  for  the  sum  of  1872.60 
against  M.  A  M.  which  was  stayed.  After 
the  expiration  of  the  time  for  reviewing  the 
case  on  error,  no  bill  of  exceptions  having 
been  assigned  or  filed,  B.  it  Co.  accepted 
S400,  and  released  a  portion  of  the  mort- 
gaged premises,  and  received  the  Judgment 
against  M.  ft  M.  for  the  remainder.  After- 
wards the  attorneys,  by  a  secret  agreement, 
i^reed  that  a  bill  of  exceptions  should  be 


signed  and  filed  as  of  the  date  of  the  rendi- 
tion of  the  Judgment.  The  Judgment  was 
thereupon  taken  to  the  supreme  court  and 
reversed,  and  on  a  new  trial  judgment  was 
rendered  in  favor  of  M.  ft  M.  Held,  That  B. 
ft  Co.  were  entitled  to  enforce  the  decree  of 
foreclosure  to  the  extent  of  the  Judgment 
against  M.  ft  M.  Box  v.  Hoagland,  13  Neb. 
571  (14  N.  W.  514). 

 As  to  other  persona. 

901.  (1871.)  Several  Judgments  may  he 
recovered  against  several  wrongdoers,  but 
only  one  satisfaction  teay  be  had.  McReady 
V.  Rogers,  1  Neb.  124  (93  Am.  Dec  333). 

902.  (1902.)  A  Judgment  against  a  tort- 
feaaor  is  not  satisfied  by  a  settlement  with 
a  third  person.  In  no  way  a  joint  wrong- 
doer with  the  Judgment  debtor,  and  not 
shown  to  have  been  liable.  Iddinfft  v.  CitU 
zent  state  Banh,  3  Unof.  760  (92  N.  W.  678). 

atffht  to  have  Judgment  satisfied. 

903.  (1891.)  Although  a  Judgment  debtor 
has  paid  all  of  the  Judgment  except  the  costs 
he  is  not  entitled  to  have  the  judgment  can- 
celed so  long  as  the  costs  remain  unpaid. 
Lewis  V.  Lewis,  31  Neb.  528  (48  N.  W.  267). 

904.  (1896.)  Upon  satisfactory  proof  that 
a  Judgment  has  been  fully  paid,  the  court 
may,  on  motion,  order  It  discharged  and  can- 
celed of  record.  Jfonfter  v.  S*fW,  47  Neb. 
736  (66  N.  W.  840). 

Vacating  entry  of  aatlsfactloii. 

905.  (1901.)  Satistftctlon  of  a  Judgment 
procured  by  fraud  may  be  set  aside  on  mo- 
tion, upon  notice  and  aflldavlt.  unless  rights 
of  other  parties  would  be  unduly  affected  or 
the  material  evidence  upon  the  motion  Is 
conflicting.  Fox  v.  State,  ex  rel.  Powen,  63 
Neb.  185  (88  N.  W.  176). 

906.  (1901.)  The  party  applying  for  re- 
lief against  a  fraudulent  satisfaction  of  a 
judgment  should  be  required  to  put  the 
other  party  in  atatu  quo  by  restoring  mon- 
eys paid  to  him  under  the  settlement.  Fox 
V.  State,  ex  ret.  Potcers,  63  Neb.  185  (88  N. 
W.  176). 

907.  (1901.)  If  the  sum  due  a  party  ap- 
plying for  relief  against  a  fraudulent  satis- 
faction of  a  judgment  has  been  finally  de- 
termined by  judgment  so  that  no  further 
Judicial  ascertainment  of  liability,  or  the 
amount  thereof,  is  necessary,  and  it  do^s 
not  appear  that  the  sum  paid  was  exempt, 
or  for  some  other  special  reason  ought  to  be 
restored  directly,  application  and  credit  upon 
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the  Judgment  is  a  sufficient  restitatlon.  Fox 
V.  State,  ex  ret.  Powers.  63  Neb.  186  (88  N. 
W.  176). 

XXI.  ACTIONS  ON  JUDaHENTS. 
A.  Domestie  Judgments. 

Bigrht  of  action. 

908.  (1891.)  Where  a  Judgment  remains 
nnsatisfled,  Buit  may  Iw  brought,  and  a  re- 
covery had  upon  the  Judgment.  Qapen  v. 
Brettemitz,  31  Neb.  802  (47  N.  W.  918). 

909.  (1892.)  In  this  state  an  action  can 
be  maintained  on  a  domestic  Judgment.  £1- 
drege  v.  Aultman.  Millvr  cf  Co..  35  Neb.  884 
(53  N.  W.  1008;  37  Am.  St.  Rep.  476). 

Defenses. 

910.  (1877.)  Want  of  Jurisdiction,  or  re- 
lease, or  payment,  or  limitation  by  statute, 
or  common  law  prescription,  or  fraud,  is  a 
good  plea  to  an  action  brought  upon  a  for- 
eign judgment;  and  it  Is  error  to  reject 
evidence  tending  to  prove  such  defenses. 
Eaton  V,  Hasty,  6  Neb.  419  (29  Am.  Rep. 
365). 

911.  (1897.)  The  rule  whereby  a  party 
seeking  affirmative  aid  of  a  court  of  equity 
to  relieve  him  against  a  void  Judgment  Is 
required  to  disclose  a  meritorious  defense 
to  the  cause  of  action  does  not  apply  in  a 
case  where  the  plaintiff  Is  himself  seeking 
affirmatively  to  enforce  such  Judgment. 
Campbell  PrMing  Press  d  Mfg.  Co.  v.  Mar- 
der,  50  Neb.  283  (69  N.  W.  774;  61  Am.  St. 
Rep.  673). 

Jurisdiction  and  venue. 

912.  (1883.)  An  action  on  a  Judgment 
of  amercement  may  be  brought  gainst  the 
sureties  on  an  official  bond  in  the  county 
where  the  amercement  was  had,  although 
none  of  the  defendants  reside  In  such  county. 
JlfcXef  V.  Sewell,  14  Neb.  532  (16  N.  W.  827). 

Limitations, 

913.  (1899.)  The  statute  of  limitations 
begins  to  run  against  the  assignee  of  a  Judg- 
ment in  favor  of  the  state,  from  the  time  of 
the  assignment.  PredohJ  v.  O'fiulUvan,  59 
Neb.  311  (80  N.  W.  903). 

914.  (1902.)  When  the  collection  of  a 
Judgment  is  enjoined,  the  time  during  which 
the  Injunction  Is  operative  will  be  deducted 
from  the  statutory  period  of  limitations  In 
determining  whether  or  not  the  judgment 
Is  dormant.  State,  ex  rel.  Young,  v.  Royse. 
3  Unof.  262  (91  N.  W.  559), 

915.  (1904.)    The  provisions  of  sections 


10  and  16  of  the  code,  knor/n  as  the  statute 
of  limitations,  do  not  app'y  to  actions  upon 
domestic  judgments.  Snell  v.  ItM,  72  Neb. 
571  (101  N.  W.  10;  117  Am.  St.  Rep.  813). 

Parties. 

916.  (1901.)  Under  the  provisions  of  sec- 
tion 29  of  the  code,  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
interest,  and  the  owner  of  a  Judgment  upon 
which  suit  is  brought,  although  having  do 
formal  assignments  of  such  judgment,  is 
the  real  party  In  interest.  Linton  v.  Baker, 
1  Unof.  896  (96  N.  W.  251). 

Pleading. 

917.  (1902.)  The  Judgment  of  a  court  of 
general  jurisdiction  is  presumed  to  be  regu- 
lar and  valid.  Hence,  In  pleading  such  a 
Judgment,  it  is  enough  to  allege  Its  rendi- 
tion, the  court  by  which  It  was  rendered, 
and.  If  not  a  court  of  whose  jurisdiction 
Judicial  notice  is  taken,  thai  it  Is  one  of 
general  Jurisdiction,  without  setting  forth 
in  detail  the  facts  whereby  jurisdiction  was 
acquired  In  the  particular  case.  Bennett  v. 
BenneH.  66  Neb.  432  (91  N.  W.  409). 

918.  (1902.)  Section  127.  code  of  civil 
procedure,  applies  only  to  courts  or  trlbn- 
nals  of  special  jurisdiction.  Bennett  v.  Ben- 
nett, 66  Neb.  432  (91  N.  W.  409). 

B.  Foreign  Judgrments. 

Bight  of  action. 

919.  (1888.)  A  judgment  duly  entered 
in  a  circuit  court  of  the  state  of  Illinois 
upon  a  Judgment  note  and  cognovit,  and 
dnly  transcripted  to  this  state,  constitutes 
a  cause  of  action  as  against  a  general  de- 
murrers  Nicholas  v.  Farwell,  24  Neb.  180 
(38  N.  W.  820)'. 

Limitation  of  actions. 

920.  (1888.)    An   action   on   a  foreign 

Judgment  is  not  barred  until  defendant  has 
completed  Ave  years'  residence  in  this  state, 
yicholas  V.  FarweU,  24  Neb.  180  (38  N.  W. 
820). 

921.  (1888  )  A  judgment  of  a  superior 
court  of  a  state  of  the  Union,  other  than 
this  state,  sued  on  in  this  state.  Is  a  foreign 
Judgment,  within  the  intent  and  meaning  of 
section  10  of  the  code  of  civil  procedure,  and 
an  action  thereon  must  be  commenced  within 
five  years  after  the  cause  of  action  shall 
have  accrued.  Marx  d  Kempner  v.  SUpat- 
rick.  25  Neb.  107  (41  N.  W.  111). 

922.  (1889.)  A  Judgment  was  recovered 
against  one  A,  in  the  state  of  Iowa.  In  the 
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year  1866.  Afterwards  be  remored  to  this 
state,  and  prior  to  the  year  1886  had  re- 
sided herein  elgbt  years.  In  the  latter  year, 
bowerer,  he  returned  to  Iowa,  where  per- 
sonal service  was  had  upon  him  to  rerive 
the  Judgment.  The  Judgment  was  thereapou 
revlTed,  and  an  action  brought  thereon  In 
this  state.  Held,  That  as  the  judgment  of 
rsTlTor  had  been  obtain*^  wltliln  Ave  years 
before  bringing  the  action  in  Qili  state.  It 
was  not  barred  by  our  statute  of  llmlta- 
tltms,  which  requires  an  action  on  a  foreign 
Judgment  to  be  brought  within  five  years. 
Packer  v.  Thomp$on,  25  Neb.  688  (41  N.  W. 
Neb.  310  (34  N.  W.  891). 

923.  (1891.)  Id  an  action  upon  a  barred 
foreign  Judgment,  letters  from  the  wife  of 
the  defendant,  without  his  knowledge,  to 
plaintiff,  disclosing  an  intention  to  satisfy 
tlie  Judgment,  are  inadmissible.  Nelton  v. 
Becker,  32  Neb.  99  (48  N.  W.  962). 

924.  (1891.)  Letters  written  by  a  judg- 
ment debtor  to  the  attorney  who  procured 
the  Judgment,  after  the  same  had  become 
barred,  stating  that  ttie  Judgment  was 
wnmgfuUy  procured,  and  offering  to  pay  a 
certain  sum  in  discharge  of  It,  held  not 
such  an  acknowledgment  as  to  toll  the  stat- 
ute of  limitations.  NeUon  v.  Becker,  32 
Neb.  99  (48  N.  "W.  962). 

92B.  (1891.)  An  action  upon  a  foreign 
Judgment  must  be  brought  within  five  years 
or  it  will  be  barred ;  and  the  Judgment  of  a 
sister  state  Is,  within  the  meaning  of  the 
statute  of  limitations,  a'  foreign  Judgment 
Hepler  V.  Davit,  32  Neb.  S56  (49  N.  W.  468; 
29  Am.  St  Rep.  457;  13  L.  R.  A.  565). 

Defenaes. 

926.  (1887.)  A  foreign  Judgment  duly 
authenticated  as  prescribed  by  law,  where 
there  Is  jurisdiction.  Is  conclusive  aa  an  ad- 
judication upon  the  subject-mattar  of  the 
suit  But  fraud  perpetrated  In  securing  such 
Judgment,  and  by  which  it  was  obtained, 
voDld  be  a  good  defense  to  an  action  thereon 
if  properly  pleaded.  Keeler  v.  Elaton,  22 
Neb.  310  (34  N.  W.  891). 

927.  (1889.)  Where  the  courts  of  an- 
other state  have  Jui4sdictIon  of  the  subject- 
matter  and  the  parties,  the  merits  of  the 
controversy  must  be  tried  in  such  tribunals, 
■nd  no  defense  Is  available  in  an  action  on 
■ndi  judgments  in  this  state  which  could 
have  been  Interposed  In  such  courts.  Packer 
V.  Thompion.  25  Neb.  688  (41  N.  W.  650). 

928.  (1895.)    An  action  on  a  foreign  Judg- 


ment cannot  be  defeated  on  the  ground  that 
it  was  obtained  by  the  fraudulent  conduct 
of  an  attorney  who  acted  for  both  parties, 
where  the  defendant  with  knowledge  of  the 
facts  telled  to  object  to  such  conduct  Cox 
V.  Barnes,  45  Neb.  172  (63  N.  W.  394). 

929.  (1902.)  In  an  action  on  a  foreign 
Judgment,  rendered  in  proceedings  In  which 
there  was  no  service  of  process  on  the  de- 
fnidant,  and  no  waiver  of  sudi  aervlce,  the 
defendant  may  show,  as  a  complete  defense, 
that  the  attorney  who  entered  an  appear- 
ance for  him  In  such  proceedings  had  no  au- 
thority to  do  80.  National  Exchange  Bank 
V.  Wiley,  3  Unof.  716  (92  N.  W.  682). 

Parties. 

930.  (1887.)  Where  an  action  Is  brought 
in  this  state  on  a  Judgment  recovered  in  an- 
other state,  to  subject  certain  property  of 
the  debtor  alleged  to  hav«  been  assigned  by 
him  without  consideration,  the  debtw  is  a 
necessary  party  to  the  suit  Weaver  v.  Orett- 
man,  21  Neb.  675  (33  N.  W.  478). 

Pleading. 

931.  (1888.)  In  an  action  founded  upon 
a  judgment,  alleged  to  have  been  rendered 
by  the  Boone  county  circuit  court  In  the 
state  of  Indiana,  it  was  not  necessary  to  al- 
lege in  direct  terms  that  such  court  was  a 
court  of  general  jurisdiction,  since  the  courts 
of  this  state  would  take  judicial  notice  of 
the  fact  that  circuit  courts  of  sister  states 
are  courts  of  general  Jurisdiction.  Bpeckle- 
meyer  v.  Daily,  23  Neb.  101  (36  N.  W.  356; 
8  Am.  St  Rep.  119). 

■-—  Issues  and  proof. 

932.  (1902.)  Where,  in  an  action  on  a 
foreign  judgment,  plaintiff's  petition  con- 
tains but  a  single  cause  of  action,  and  that 
on  the  Judgment  only,  and  he  falls  to  In- 
troduce sufficient  evidence  to  prove  the 
validity  of  his  Judgment,  he  will  not  be 
permitted  to  recover  on  the  note  on  which 
the  Judgment  is  alleged  to  have  been  ren- 
dered. Angle  v,  Manchester,  3  Unof.  252 
(91  N.  W.  501). 

933.  (1902.)  Where  a  suit  is  Instituted 
on  a  judgment  of  another  state  rendered  In 
a  manner  unknown  to  the  jui4sprudence  of 
this  state,  the  existence  of  the  laws  ef  such 
other  state  which  render  the  judgment  valid 
must  be  both  alleged  and  proved.  Angle  v. 
Manchester,  3  Unof.  262  (91  N.  W.  501). 

Presnmptlons  and  burdui  of  proof. 

934.  (1898.)  In  a  suit  on  a  foreign  judg- 
ment from  which  an  appml  had  been  taken. 
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it-  will  not  be  presumed  that  the  Judgment 
was  superseded.  Lonergan  v.  Lonergan,  55 
Neb.  641  (76  N.  W.  16). 

935.  (1900.)  In  an  action  to  enforce  the 
Jadgmeut  of  a  foreign  court  of  general  Jn- 
rladicUon,  the  burden  ia  on  the  defendant 
to  show  the  non-existence  of  Jurisdictional 
facts.  Commonweatth  Mutual  Fire  Ina.  Co. 
V.  Hayden  Brog.,  60  Neb.  636  {83  N.  W. 
922;  83  Am.  St.  Rep.  645).  [Rehearing.  61 
Neb.  454.] 

Admissibility  of  evidence. 

936.  (1891.)  Id  an  action  upon  a  barred 
foreign  Judgment,  letters  from  the  wife  of 
the  defendant,  without  his  knowledge,  to 
plaintiff,  disclosing  an  intention  to  satisfy 
the  Judgment,  are  inadmissible.  Nelgoit  v. 
Becker,  32  Neb.  99  (48  N.  W.  962). 

937.  .  (1896.)  The  transcript  of  a  foreign 
Judgment  is  not  admissible  unless  authenti- 
cated according  to  section  414  of  the  code. 
Namea  v.  Namet,  48  Neb.  701  (67  N.  W.751. 

Weight  and  anfflcieney  of  evidence. 

938.  (189S.)  Evidence  in  an  action  on 
a  foreign  Judgment  examined,  and  hetd  to 
establish  that  the  assignee  of  a  note  contain- 
ing a  warrant  of  attorney  may  In  Pensyl- 
vanla  avail  himself  of  such  warrant.  Sny- 
der V.  Critehfieia,  44  Neb.  66  (62  N.  W. 
306). 

Verdict  and  findings. 

939.  (1888.)  In  an  action  on  a  foreign 
Judgment  the  court  may  submit  to  the  Jury 
questions  of  teet  for  special  finding.  Marx 
d  Kempner  v.  KilpatrioH,  25  Neb.  107  (41 
N.  W.  111). 

XZH.  FLBASINa  AND  EVIDENCB  OP 
JITDOHENT  AS  E8T0PPEI.  OB 

DEFENSE. 
Necessity  of  pleading  former  adjudication. 

940.  (1877.)  A  party  cannot  avail  him- 
self of  the  benefits  of  a  plea  In  bar,  or  of  a 
former  recovery,  by  exceptions  to  testimony, 
or  by  motion  subsequent  to  the  trial;  it 
must  be  pleaded  to  make  such  defense  avail- 
able. Allen  V.  Saunders.  6  Neb.  436. 

941.  (1879.)  A  former  recovery,  in  order 
to  defeat  a  snbeequent  action,  must  be 
pleaded  In  bar.  OUlette  v.  Morrison,  9  Neb. 
395  (2  N.  W.  863). 

942.  (1891.)  The  party  relying  upon  a 
former-  adjudication  as  a  defense  must  aver 
in  his  answer  in  what  court  the  Judgment 
was  rendered,  and  plead  facts  showing  that 
the  recovery  was  upon  the  same  subject- 


matter  and  between  the  same  parties,  or 
their  privies,  as  the  suit  In  which  the  de- 
fense of  rea  adjudicata  is  made,  and  ttiat 
the  judgment  is  in  full  force.  Thomas  v. 
Thomas,  33  Neb.  373  (60  N.  W.  170;  29  Am. 
St.  Rep.  488). 

943.  (1892.)  Where  s  former  Judgment 
Is  relied  on  as  an  estoppel  In  another  action. 
It  must  be  pleaded.  Gregory  v.  Kenyan,  34 
Neb.  640  (62  N.  W.  686). 

944.  (1894.)  A  former  adjudication  In 
the  federal  courts  on  the  subject-matter  of 
a  controversy  cannot  be  talien  notice  of  in 
the  state  courts  unless  properly  presented 
by  the  pleadings  and  proofs.  Kilpatrick  v. 
Kansas  City  d  B.  R.  Co.,  38  Neb.  620  (57 
N.  W.  664;  41  Am.  St.  Rep.  741). 

Sufficiency  of  plea  of  former  adjudication. 

945.  (1879.)  If  a  defendant  rely  upon 
the  rule  of  res  adjudicata  as  a  defense,  he 
should  bring  such  facts  Into  the  record  aa 
will  show  affirmatively  that  the  plaintiffs' 
relation  to  the  former  action  was  such  as  to 
make  the  Judgment  therein  conclusive  of 
the  matter  In  controversy.  Sartley  v.  Oreg- 
ory.  9  Neb.  279  (2  N.  W.  878). 

946.  (1882.)  In  an  action  on  a  note 
against  the  indorser,  a  plea  that  a  "judg- 
ment was  rendered  on  said  note"  In  a  prior 
action  Is  not  a  good  defense,  where  there  is 
no  allegation  that  the  Indorser  was  a  party 
to  the  suit  in  which  such  Judgment  was  ren- 
dered. Gibson  V.  ParHn,  13  Neb.  291  (18 
N.  W.  405). 

947.  (1884.)  In  an  action  on  a  note,  an 
allegation  that  in  a  former  suit  between  the 
parUes  "the  note  described  In  the  petition 
herein  and  the  consideration  thereof,  to- 
gether with  the  legality  of  the  considera- 
tion, and  the  legality  of  the  note,  were  put 
In  issue  and  defendant  recovered  a  judg- 
ment against  plaintiff  for  the  sum  of  1600, 
and  on  the  merits,"  la  not  a  sufflcient  plea 
of  res  adfudicata.  Witch  v.  Phelps,  16  Neb. 
515  (20  N.  W.  840). 

948.  (1891.)  The  failure  to  allege  wben 
the  former  adjudication  was  had  will  not 
Invalidate  the  plea,  although-  It  la  good 
ground  for  a  motion  to  make  more  deflnlte 
and  certain.  Thomas  v.  Thomas,  33  Neb. 
373  (50  N.  W.  170;  29  Am  St.  Rep.  483). 

949.  (1894.)  A  party  asserting  an  es- 
toppel by  means  of  a  former  Judgment  must 
allege  fticts  which  show  that  his  relation  to 
the  former  action  was  such  as  to  make  the 
Judgment  therein  conclusive  in  his  favor 
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Spargur  v.  Romine,  38  Neb.  736  (67  N.  W. 
623). 

Evidence  as  to  Jndgment. 

m.  (1894.)  In  a  suit  brougbt  by  Hary 
Surge  against  H.  B.  Qaudy  the  latter  pleaded 
as  a  set-off  a  judgment  of  tbe  county  court 
rendered  In  her  faTor  against  Burge.  Tbe 
only  evidence  offered  by  Gandy  to  support 
her  plea  of  set-off  was  as  follows:  "Defend- 
ant requests  the  clerk  of  the  court  to  read 
the  judgment;  who  complied,  reading  as  fol- 
lows: 'Judgment  record  B  2,  page  243. 
Ifary  E.  Gandy,  plff.,  t.  John  B.  Burge  and 
H.  Burge,  dfts.  Rendered  February  28, 1887. 
Jndgment  rendered  against  both  defendants. 
Amount,  $146.4S.  Costs,  $1.20.  Interest,  ten 
ptr  cent.  Transcrfpt  filed  April  23,  1888, 
fnm  county  court  G.  T.  Belding,  County 
J«dge.'  Q.  What  book  is  that?  A.  (By  the 
clerk.)  Judgment  record  B  2."  HeJd,  That 
this  evidence  did  not  show  a  judgment,  but 
was  a  mere  recital  that  one  had  been  ren- 
dered; that  It  was  not  an  original  record  of 
a  judgment  nor  an  exemplification  of  such 
record;  and  hence  the  set-off  pleaded  was 
not  proved.  Burge  v.  Omdjf,  41  Neb.  149  (59 
N.  W.  369). 

951.  (1894.)  Where  the  undertaking  of 
1  surety  was  that  buildings  should  be  erected 
by  his  principal  uiwn  certain  real  property 
and  tbe  same  turned  oren  free  from  incum- 
brance, proper  records  showing  tbe  filing  of 
claims  for  mechanics'  liens,  and  a  decree  es- 
tablishing the  same  as  claimed,  are  sidmls- 
sible  se  proof  of  tbe  existence  of  Itens 
against  said  property  In  a  suit  against  the 
surety  on  his  undertaking,  notwithstanding 
the  fact  that  such  surety  was  neither  named 
In.  nor  made  a  party  to,  the  proceedings  evi- 
denced by  such  records.  Com*tocJc  v.  Cam- 
eron, 41  Neb.  814  (60  N.  W.  105). 

952.  (1898.)  Where  the  judgment  is  the 
only  part  of  the  record  of  a  former  suit  of- 
fered tn  evidence  It  will  be  conclusively  pre- 
sumed that  tbe  court  rendering  tbe  jndgment 
had  jurisdiction  of  tbe  parties  tber<Bto.  Holt 


Countjf  Bank  v.  ffott  County,  63  Neb.  827 
(74  N.  W.  259). 

(1898.)  Before  an  order  la  formally 
entbred  on  the  record  it  may  be  proved  by 
the  clerk^  memorandum  or  the  judge's  min- 
utes. D9an  V.  Saundcra  County,  66  Neb. 
759  (76  N.  W.  450). 

954,  (1902.)  When  the  existence  of  a 
judgment  of  the  district  court  is  a  material 
laaue  in  a  case,  the  existence  of  aneh  judg- 
ment is  not  established  by  the  mmnoranda 
thereof  contained  Id  the  Judgment  docket. 
CUy  of  R«d  Cloud  V.  Farmers  d  Merchai^t 
Banking  Co.,  8  Unof.  544  (92  N.  W.  160). 

 Judgment  as  evidence. 

955.  (1903.)  As  between  third  parties  a 
Judgment  Is  not  of  Itself  proof  of  any  of  the 
facts  necessary  to  support  It  as  between  the 
parties  to  It  CUizeng  State  Bank  vf  Wood 
River  V.  Porter,  4  Unof.  73  (93  N.  W.  391). 

Evidence  as  to  issues. 

966.  (1892.)  In  tbe  absence  of  evidence 
to  the  contrary.  It  Is  presumed  that  a  judg- 
ment in  eminent  domain  proceedings  in- 
cluded all  damages  arising  from  the  con- 
struction of  a  railroad,  such  as  the  laying 
thereof  In  a  street  and  the  resulting  dam- 
ages to  adjoining  property,  and  is  fm  Judi- 
cata. Atchiaon  <e  N.  B.  Co.  v.  Forney,  35 
Neb.  607  (63  N.  W.  685;  37  Am.  St.  Rep. 
450). 

957.  (1899.)  A  finding  that  one  of  the 
parties  to  an  action  has  obtained  a  Judg- 
ment against  the  other  in  a  collateral  suit 
does  not  warrant  the  InfereKoe  that  such 
judgment  is  based  on  a  specific  claim.  Oliver 
V.  iMMing.  67  Neb.  S62  (77  N.  W.  80?). 

JUDICIAL  NOTICE. 
In  civil  actions,  see  Evidence,  i%  1-46. 

In  nominal  prmecutlons.  Me  Criminal 
Law,  U'204-208. 
Taken  of  school  eensus,  see  Ctfuut,  1 1. 

JUDICIAL  POWERS. 
See  Contmutional  Law,  1166-61. 
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Vatnre  and  easentlals  in  general,  §|  1-7. 
Persons  who  may  make  sale,  g§  8-16. 
——Appointment  of  special  commissioners,  U  17-21. 

 Oath,  SI  22-28. 

Certificate  of  incumhrances,  29-46. 
Appraisal,  S§  47-51. 

 Requisites  and  sufficiency  in  general,  H  62-57. 

Statutory  proTistons,  H  58,  59. 
 Persons  who  may  make  appraisal  and  qualiflcatioM  of  appxaisaars, 

IS  60-75. 
'  ■      Oath  of  appraisers,  S|  76-80. 

■  Notice  of  appraisal,  SS  81, 82. 
——Proceedings  of  appraisers,  SS  83-8S. 

 Deduction  of  liens  and  incumbranoea,  IS  89-116. 

■  ——■Costs  and  expenses  of  appraisal,  |g  117-119. 
——Objections  to  appraisal,  S|  120-125. 
^—Inadequate  or  excoEsive  valuation,  (9  126-140. 

 Time  for  making  objections,  8|  141-154. 

 Second  appraisal,  H  165-106. 

—  Piling  appraisal  and  accompanying  papers,  Sf  167-186. 

 Setting  aside  appraisal,  II 187-194. 

 Collateral  attack,  1 195.' 

Notice  of  sale,  §S  19e-219e. 

 Publication,  $§  216-2S1. 

——Description  of  projwrty,  232-240a. 

 Proof  of  publication,  II 241-252. 

Order  of  sale,  H  268-268. 

 Necessity,  ||  269-277. 

 Notice  of  Issuance,  H  278, 279. 

 Amendment,  §  280. 

Conduct  of  sale  in  general,  {|  281-287. 

Terms  of  sale.  ||  288-292. 

Time  of  sale,  ||  293-298. 

Place  of  sale,  H  299-302. 

Sale  in  gross  or  in  parcels,  ||  303-316. 

Bids,  19  316,  317. 

 Joint  bids,  H  318-320. 

 Acceptance  or  rejection  of  bids,  ||  321-323. 

■     Uabillty  on  note  given  in  payment,  1 894. 
FaUnre  to  comply  with  bid,  |{  325-332. 
Persons  who  may  purchase,  S|  333-841. 
Security  by  bidder,  $  342. 
Payment  of  bid,  {  343. 
Return,  |S  344-357. 
Stay  of  proceedings,  11358-367. 
Persons  who  may  question  validity,  1 368. 
Confirmation,  ||  369-379. 

Authority  of  court  or  Judge,  H  380-385. 
—  Proceedings  for  confirmation,  and  objections  thnsto,  ||  386-407a. 

 Groimds  for  resisting  confirmation,  U  408-417. 

 Rerlew,  H  418-437. 

 Collateral  attack,  81  428-430. 
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Setting  asida  sale  or  eonflrmatlon,  ||  431-435. 

 Orttimds  in  general,  11436-459. 

 Proceeding*,  H  460-469. 

 Aiqieal  frcnn  order,  IS  470-477. 

 Collateral  attack,  H  478,  478. 

Refunding  purchase  money,  {480. 
Estoppel  to  question  Talidity  of  sale,  81 481-483. 
Title  and  rights  of  purchaser,  H  484-509. 

 Status  as  bona  flde  porcliaser,  il  610-618. 

 Crops,  if  619-6S3. 

— '• — Sale  subject  to  liens,  ||  684-586. 

 Waiver  or  estoppel  as  to  objections,  ||  537 -640^ 

Ejectment  against  purchaser,  8  541. 

Title  and  rights  of  grantee  of  purchaser,  648-646. 

Bights  of  purchaser  under  void  sala,  ||  646-661. 

Writ  of  assUtanee,  If  662-665. 

Deed  to  purchaser,  |{  656-667. 

Amendment  and  correction,  |  568. 
Actions  to  set  aside  sale,  IS  569,  57a 
Proceeds,  ||  671-677. 


Csoss-Refkrekcis. 

Necessl^  for  objection  In  trial  oourt,  see 
Appeal  and  Srror,  ||  868-878. 

Sale  by  receiver  of  bank,  we  Banftt  and 
Bankina,  1 1  69-71. 

Purchase  of  negotiable  liutmment  at  Ju- 
dicial sale,  see  Bitla  and  ITolet,  1 181. 

Effect  on  dower  rt^ts,  see  Dower,  ||  BO- 
SS. 

Sale  under  Judgment  In  creditors'  suit,  see 
CredUore  Suit,  II 96-100. 

Sale  of  land  by  executor  by  order  of  court, 
see  Executor »  tmd  Aiminittraton,  11221- 
248. 

Sale  under  foreclosure  of  mechanics'  liens, 
see  Jredkonfet*  Uetit,  ||  881-387. 

Quieting  title  to  land  Included  in  sherlfTa 
deed  by  mistake,  see  Quieting  Title,  |  24. 

Liability  of  purchaser  of  railroad  at  Judi- 
cial sale  for  debts,  see  IZotlroodf,  8  1590. 

Receiver's  sale,  see  Receiver*,  ||  85-98. 

Compensation  ot  oflteer  making  sale,  see 
Sherifft  and  Conetatlet,  ||  18,  19. 

Tax  aales,  see  Taxation. 

Agreement  hj  purchas«t  to  hold  for  re- 
demption a*  creating  a  trust,  see  Trutts, 
II 26-87. 

Hatore  and  esaentials  in  general. 

1.  (1894.)  A  sale  of  real  estate  of  an 
Intestate  made  by  his  administrator  In  pur- 
suance of  au  order  of  court  Is  a  judicial  sale. 
Ifaul  V.  HeUman,  89  Neb.  322  (68  N.  W. 
112). 

8.    (1894.)   A  Judlctal.sale  most  be  made 


in  accordance  with  the  decree  of  the  eonrt. 
and  the  terms  of  the  decree  cannot  be 
changed  by  agreement,  of  parties  or  oonnael, 
not  incorporated  Intp  the  record.  2ire&r««J:a 
Loan  d  Truet  Oo.  v.  Earner,  40  Neb.  281  (68 
,N.  W.  695). 

3.  (1895.)  The  sale  by  foreclosure  Is  re- 
garded as  a  sale  by  the  eonrt  itself,  con- 
ducted by  means  of  its  executive  officer,  the 
sheriff,  liable  as  such,  or  by  some  other  per- 
son thereto  authorized  by  the  court.  Conley 
V.  State.  46  Neb.  187  (64  N.  W.  708). 

4.  (1896.)  The  duties  of  an  officer  hold- 
ing a  writ  of  execution  for  the  sale  of  real 
estate,  under  sections  49Ia  to  49ld  of  the 
code  of  clTll  procedure,  defined.  Burkett  v. 
Clark,  46  Neb.  466  (64  N.  W.  1113). 

5.  (1898.)  Nothing  appearing  to  the  CMk- 
trary,  it  will  be  presumed  that  an  (HBcer 
charged  with  the  execution  of  a  decree  was 
regardful  of  the  rights  of  the  parties  to  the 
action,  and  In  a  lawful  manner  performed 
the  duties  Imposed  upon  him.  Kane  v. 
Jonaeen,  66  Neb.  767  (76  N.  W.  441). 

6.  (1900.)  A  sale  made  by  a  receiver  of 
a  national  bank,  under  an  order  <tf  court,  is 
a  Judicial  sale  and  its  confirmation  has  the 
force  and  effect  of  a  Judgment,  and  Is  not 
subject  to  a  collateral  attack.  Bchoberg  v. 
McDonald,  «0  Neb.  493  (83  N.  W.  787). 

7.  (1901.)  An  attempted  extrarjndicial 
sale  of  real  property,  in  this  state,  for  the 
satisfaction  of  a  mortgage  thereon,  what- 
ever the  form  or  corenanta  of  the  latter,  Is 
absolntely  TOtd  as  between  the  parties  and 
as  to  all  persons  having  notice  from  the  re> 
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citals  of  the  Instrument  Bought  to  be  en- 
forced or  by  any  other  means,  of  the  pur- 
pose for  which  it  was  executed.  CuIIen  v. 
Casey,  1  TJnof.  344  (95  N.  W.  605). 

Persons  who  may  make  sale. 

Persons  who  may  make  appraisal,  see 

post,  SI  60-75. 

8.  (1892.)  In  selling  real  estate  under 
mortgage  foreclosure  the  court  may  appoint 
a  master  commissioner  or  the  sheriff  t6*  con- 
duct the  sale.  It  is  the  duty  of  the  officer 
thus  appointed  to  conduct  all  the  proceed- 
ings leading  up  to  and  the  sale  Itself  In  a 
fair,  Impartial  manner  so  that  the  property 
may  be  sold  for  the  best  price  possible. 
This  ofBcer  is  under  the  control  of  the  court, 
and  it  is  its  duty  to  see  that  the  advertise- 
ment  of  sale  Is  published  in  a  paper  that 
will  give  it  general  publicity  so  as  to  Invite 
competition,  and  that  the  sale  In  other  re- 
spects is  fairly  conducted.  State,  ex  ret. 
Elliott,  V.  HoUiday,  35  Neb.  327  (53  N.  W. 
142). 

9.  (1896.)  Where  a  decree  of  foreclos- 
ure directs  that  the  mortgaged  property  be 
sold  by  a  master  therein  named,  a  sale  by 
the  sheriff  to  satisfy  said  decree  under  an 
order  subsequently  Issued  by  tbe'  clerk  is 
voidable  at  most,  and  such  Irregularity  is 
cured  by  an  order  of  conflr-matlon  regularly 
made.  Link  v.  Connell,  48  Neb.  574  (67  N. 
W.  475). 

10.  (1897.)    A  deputy  sheHIt  may  act 

for  his  principal  in  making  a  foreclosure 
sale,  yebraska  Central  Bldg  A  Loan  Ass'n 
V.  Marshall.  61  Neb.  534  (71  N.  W.  63); 
(1897)  Hamer  v.  McKinley-Lanning  Loan  d 
Trust  Co.,  S2  Neb.  705  (72  N.  W.  1041); 
(1897)  Joknaon  v.  Colb^,  52  Neb.  327  (72  N. 
W.  313);  (1899)  Scottish-American  Mort' 
gaye  Co.  v.  Nye,  58  Neb.  661  (79  N.  W.  553); 
(1899)  Maginn  v.  Pickard.  57  Neb.  642  (78 
N.  W.  295);  (1900)  Passumpsic  Savings 
Bank  V.  Uaulick,  60  Neb.  469  (83  N.  W.672; 
83  Am.  St.  Rep.  539);  (IBOl)  United- Statea 
Vat.  Bank  v.  Hanton,  1  Unof.  87  (95  N.  W. 
364);  (1901')  Bell  V.  Omaha  Savings  Bank, 
X  Unof.  88  (95  N.  W.  486);  (1901)  Post  v. 
Smith,  1  Unof.  94  (95  N.  W.  500);  (1902) 
Union  Trust  Co.  v.  Davis,  64  Neb.  340  (89 
N.  W.  1052). 

11.  (1898.)  Judicial  sales  must  be  eon- 
ducted  by  the  sheriff  or  other  person  au- 
thorized by  the  court.  Penn  Mutual  Life 
Ins.  Co.  V.  CreigMon  Theatre  iuUding  Co., 
64  Neb.  228  (74  N.  W.  583). 


12.  (1898.)  One  who  Is  designated  in  a 
decree  of  foreclosure  as  a  special  master 
commissioner  to  make  a  sale  ot  mortgaged 
premises  cannot  lawfully  delegate  bis  au- 
thority to  another.  Penn  Mutual  Life  ins. 
Co.  V.  Creighton  Theatre  Building  Co.,  64 
Neb.  228  (74  N.  W.  583). 

13.  (1898.)  When  the  records  of  the  court 
conclusively  show  that  the  sale  was  made 
by  an  unauthorized  person  the  court  may 
set  such  sale  aside  on  Its  own  motion;  and 
this  it  may  do  although  the  officer's  return 
does  not  disclose  the  Irregularity  and  Is  not 
directly  assailed.  Penn  Mutual  Life  Ins.  Co. 
V.  Creighton  Theatre  Buildtnjg  Co.,  64  Neb. 
228  (74  N.  W.  538). 

14.  (1898.)  A  sheriff  to  whom  an  order 
of  sale  has  been  Issued,  and  who  has  com- 
menced the  execution  ot  the  same  during 
his  term  of  office,  may  complete  the  service 
after  the  expiration  of  such  time.  Bolmes 
V.  Crooks,  56  Neb.  466  (76  N.  W.  1073). 

15.  .  (1901.)  On  the  hearing  of  objections 
to  the  confirmation  of  a  Judicial  sale  the 
court  will  not  Inquire  whether  the  persoo 
designated  in  the  decree  to  make  the  sale 
is  an  agent  or  attorney  of  the  creditor,  un- 
less fraud  or  misconduct  In  making  the  ap- 
praisement or  sale  Is  alleged.  Eddy  v.  Kim- 
erer,  61  Neb.  498  (85  N.  W.  640). 

16.  (1902.)  Where  an  order  of  sale  in  a 
foreclosure  proceeding  has  been  regularly 
Issued  and  placed  In  the  hands  of  a  sheriff 
of  the  county  In  which  it  was  Issued  during 
his  term  ot  office,  he  may  complete  the  exe- 
cution of  such  order  of  sale  after  the  expi- 
ration of  his  term.  2tat.  Black  River  Bank 
V.  Wm,  3  Unof.  316  (91  N.  W.  626). 

 Appointment    of   ^edal  oommU- 

sloner. 

17.  (1894.)  The  district  court  has  the 
power  to  appoint  some  proper  disinterested 
person,  other  than  the  sheriff  of  the  county, 
as  master  commissioner  to  main  the  sale  of 
real  estate  under  a  decree  of  foreclosure. 
Such  appointment  rests  In  the  sound  discre* 
tion  of  the  trial  court,  and  Its  ruling  will 
not  be  reviewed  where  no  abuse  is  shown. 
American  Investment  Co.  v,  Nye,  40  Neb. 
720  (69  N.  W.  366;  42  Am  St  Rep.  692). 

18.  (1894.)  The  ruling  of  the  district 
court  denying  plaintiff's  application  for  the 
appointment  of  a  special  master  commis- 
sioner to  make  the  sale  of  the  mortgaged 
premises  is  not  reviewable  in  the  supreme 
court  prior  to  the  rendition  of  a  llnal  decree 
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of  fonciosure.  American  Investment  Co.  v. 
Sye,  40  Neb.  720  (59  N.  W.  865;  42  Am.  St. 

Rep.  692). 

19.  (18&7.)  A  district  court  has  power 
to  appoiDt  a  person  other  than  the  sberjflF  of 
tlie  couDtf  special  master  to  make  a  sale  of 
real  estate  ordered  to  be  sold  In  pursuance 
of  its  decree.  Omaha  Loan  A  Trust  Co.  v. 
Btrtrand,  61  Neb.  508  (70  N.  W.  1124). 

20.  {1898.)  Power  Is  conferred  on  the 
district  court  in  section  852  of  the  code  of 
cItII  procedure  to  authorize  In  a  decree  of 
foreclosure  of  a  mortgage  against  real  es- 
tate some  person  to  aecute  tbe  decree  to 
the  eitent  it  orders  a  sale  of  real  property, 
snd  such  person  is  referred  to  in  sections 
4S1,  452,  and  453  of  the  code  as  a  "master 
commissioner."  Hortlitceatem  Mutual  Life 
Ina.  Co.  V.  MulviMU,  53  Neb.  538  (74  N. 
W.  78). 

21.  (1898.)  Alleged  error  In  an  order 
modifying  a  decree  so  as  to  appoint  a  mas- 
ter to  make  tbe  sale  instead  of  the  sheriff 

not  reviewed  where  the  transcript  did 
not  contain  a  copy  of  the  decree  or  a  copy 
Of  the  order  modifying  It.  La  Selte  v.  Nich- 
°itt,  56  Neb.  468  (76  N.  W.  870). 

"  Oath. 

(1897.)    No  statute  of  this  sUte  re- 
'lires  a  person  appointed  special  master  to 
'Sal  estate  to  take  and  file  an  oath  or 
tif  ^  bond:  but  tbe  district  court  is  In- 

^ted  with  authority,  and  it  should  require 
of  a  person  appointed  Sjpecial  master 
^e<or«  entering  upm  the  performance  of  his 
dutlcr.   OfMha  Loan  «E  Truat  Co.  v.  Bvr- 
trana,  51  Neb.  508  (70  N.  W.  1120). 

23.  (1897.)  A  special  master  appointed 
to  make  a  sale  of  real  estate  is  not  an  of- 
ficer -within  the  meaning  of  section  1.  cha]>- 
ter  10,  Compiled  Statutes  1895.  OmoAn  Loon 

<t  Trust  Co.  V.  Bertrand,  61  Neb.  608  (70 

N.  W.  1120). 

24.  (1898.)  There  Is  no  requirement  of 
sutute  that  the  person  designated  by  the 
«»irt  In  Its  decree  of  foreclosure  of  a  mort- 
on  real  estate  to  make  the  sale  be 
flwom  or  take,  subscribe,  and  file  an  oath. 
Vorthtccsiem  Mutual  Life  Inn.  Co.  v.  Mul- 
vihUl,  63  Neb.  638  (74  N.  W.  78). 

(1898.)  Where  the  person  designated 
the  court.  In  Its  decree  of  foreclosure,  to 
make  the  sale  is  acting  or  has  acted  and  the 
appraisement  or  the  sale  Is  attacked  by  mo- 
tioQ  to  set  aside.  If  that  an  oath  bad  been 
^ra.  or  taken  and  subscribed,  was  an  es- 


sential requirement,  on  hearing.  It  must  be 
presumed  in  the  absence  of  a  showing  to 
the  contrary  that  there  had  been  a  conf- 
pliance  with  the  requirement.  Northioeatem 
Mutual  Life  Ins.  Co.  v.  MulviMU,  63  Neb. 
538  (74  N.  W.  78). 

26.  (1898.)  A  person  designated  In  a  de- 
cree of  foreclosure  of  a  mortgage  of  real  es- 
tate to  conduct  the  sale  is  not  required  to 
take  and  file  an  oath.  Wright  v.  Stevens, 
55  Neb.  676  (76  N.  W.  441). 

27.  (1898.)  If  a  special  master  appointed 
to  make  a  Judicial  sale  Is  required  to  take 
an  oath,  it  will  be  presumed.  In  the  absence 
of  any  showing  to  the  contrary,  that  such 
oath  was  taken.  Toacan  v.  Devries,  67  Neb. 
276  (77  N.  W.  669). 

28.  (1899.)  The  statute  does  not  require 
that  a  master  commissioner  appointed  to 
make  a  mortgage  foreclosure  sale  shall  take, 
subscribe,  and  file  an  oath.  Qcorge  v.  Kenis- 
ton,  67  Neb.  313  (77  N.  W.  772). 

Certificate  of  Incumbranceak 

29.  (1897.)  The  fact  that  the  certifl- 
oates  of  Incumbrances  were  dated  subse- 
quent to  the  advertisement  of  sale,  held 
Insufficient  to  establish  the  falsity  of  por- 
tions of  tbe  record  showing  by  the  date  of 
the  appraisement  and  of  the  copy,  by  the 
clerk's  filing  mark,  and  by  the  sheriff's  re- 
turn, that  the  appraisement  was  made  and 
filed  before  the  sale  was  advertised,  ^e- 
hraska  Loan  A  Trv^t  Co.  v.  Bamea,  60  Neb. 
324  (69  N.  W.  761). 

30.  (1897.)  A  sale  will  not  set  aside  on 
motion  of  the  mortgagor  because  no  certifi- 
cates of  Incumbrances  were  procured,  when 
the  Incumbrances  found  and  deducted  were 
less  than  those  actually  eixistlng.  John- 
sun  V.  Colbv,  62  Neb.  327  (72  N.  W.  813). 

31.  (1897.)  Failure  to  obtain  certificates 
and  deduct  Incumbrances  In  appraising  land 
for  the  purpose  of  a  foreclosure  sale  is  not 
prejudicial  to  tbe  defendants — owners  of  the 
equity.  Hamer  v.  McKinlejf-Lanninff  Loan 
A  Trust  Co.,  52  Neb.  705  (72  N.  W.  1041). 

32.  (1898.)  When  there  Is  no  error  In 
the  appraisement  of  land  sold  under  a  de- 
cree of  foreclosure,  the  owner  cannot  com- 
plain because  the  county  clerk's  certificate, 
furnished  to  the  sherilt  as  required  by  sec- 
tion 491c  of  the  code  of  civil  procedure.  In- 
cludes tbe  mortgages  which  are  the  basis  of 
the  decree.  Amoskeag  Bavings  Bank  v.  Rolt- 
bins.  63  Neb.  776  (74  N.  W.  261). 

83.    (1898.)   Certificates  of  Incumbrances 
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before  Judicial  sale  of  realty  may  be  waived 
by  plaintiff.   Vye  v.  Jtogera,  65  Neb.  353  (75 

N.  W.  854). 

34.  (1898.)  Failure  to  file  applIcationB 
for  and  certificates  of  liens  as  parts  of  an 
appraisal  of  lands  for  sale  under  a  decree  of 
foreclosure  Is  without  prejudice  to  the  rights 
of  defendants  who  own.  In  whole  or  In  part, 
the  equity  of  redemption.  TilUon  v.  Ben- 
tchoter,  55  Neb.  443  (75  N.  W.  1101). 

35.  (1899.)  If  In  the  appraisement  of 
real  estate;,  preliminary  to  a  sale  thereof 
under  execution  or  to  carry  out  a  decree  of 
foreclosure,  no  incumbrances  are  deducted, 
that  no  certificates  of  Hens  were  obtained 
or  filed  is  not  a  forceful  objection  for  a  de- 
fendant, the  owner  of  the  equity,  to  confir- 
mation of  the  sale;  but  if  incumbrances  are 
deducted,  certificates  of  the  liens  must  be 
obtained  and  the  copy  of  the  appraisement, 
Inclusive  of  applications  for  certificates  of 
tlens  and  the  certificates,  filed  with  the  clerk 
of  the  district  cour-t  prior  to  the  advertise- 
ment of  notice  of  the  sale,  Doak  v.  Aeyn- 
oW«.  58  Neb.  893  (78  N.  W.  710). 

36.  (1900.)  At  a  Judicial  sale,  under  a 
statute  requiring  an  officer  to  certify  to  the 
"character"  of  liens,  it  is  eufilcient  if  their 
general  character  be  statei  In  such  certifi- 
cate. Orcutt  V.  PoKIey,  69  Neb.  676  (  81 
N.  W.  «lfi). 

37.  (1900.)  Section  491c  of  the  code  of 
civil  procedure  requires  certain  designated 
ofllcers  to  certify,  under  their  hands  and  of- 
ficial seals,  the  amount  and  character  of  all 
Hens  appearing  of  record  against  real  estate 
levied  on  which  are  prior  to  the  lien  of 
such  levy.  Some  of  the  officers  designated 
in  said  statute  are  by  law  required  to  have 
an  official  seal,  others  are  not.  Held.  That 
it  was  not  the  Intention  of  the  legislature 
that  such  officers  as  are  not  by  law  required 
to  have  an  offldal  seal  shall  certify  to  such 
Mens  under  an  official  seal,  but  that  a  cer- 
tificate under  the  hands  of  such  an  officer 
is  sufficient.  Orcutt  v  PolsJev,  69  Neb.  575 
(81  N.  W.  616). 

38.  (1901.)  Where,  for  the  purpose  of 
appraising  real  estate  to  be  sold  In  foreclos- 
ure proceedings,  an  application  Is  made  to 
the  county  and  ctty  treasurers  for  the 
amount  of  taxes  which  are  liens  against  the 
property  assessed,  and  it  is  certified  by  such 
officers  that  there  are  no  unpaid  taxes  or 
unredeemed  tax  sales,  except  for  certain 
years,  naming  them  and  the  aggregate 
amount  of  taxes,  this  is  equivalent  to  certi- 


fying that  such  taxas  were  unpaid  and  con- 
stituted ft  lien  OD  the  land,  and  was 
sufficient  evidence  to  authorize  the  apprais- 
era  to  deduct  the  amount  thus  certified  to 
from  the  gross  appraisement  of  the  land. 
Young  V.  Wood,  63  Neb.  291  (88  N.  W.  628). 

89.  (1901.)  An  objection  that  the  certifi- 
cates of  liens  obtained  by  an  officer  In  ap- 
praising property  about  to  be  sold  at  sheriffs 
sale  were  not  in  proper  form,  and  did  not 
Justify  deduction  of  the  liens  certified  from 
the  gross  appraisement,  la  one  going  to  the 
appraisement,  and  must  be  raised  before  sale. 
Northwestern  Mutual  Life  Ins.  Co.  v.  Mar- 
akall,  1  Unof.  36  (95  N.  W.  357). 

40.  (1902.)  The  certificates  of  prior  In- 
cumbrances and  of  appraisal  of  land  for  the 
purposes  of  sale  In  foreclosure  proceedings 
are  not  required  to  be  stamped,  under  the 
provlsious  of  the  war  revenue  act  of  1898. 
Moulthm  V.  Apktng,  64  Neb.  378  (90  N.  W. 
tO&l). 

41.  (1901.)  The  provision  of  section 
491c  of  the  code  of  civil  procedure,  that, 
where  real  property  Is  to  be  sold  upon  exe 
cutlon,  the  county  clerk,  clerk  of  the  dis- 
trict court,  county  treasurer  and  treasurer 
of  the  village  or  city  wherein  the  property 
lies  shall  certify  under  their  hands  and  offi- 
cial seals  the  amount  and  character  of  all 
liens  of  record  In  their  several  offlcefi  prior 
to  the  Hen  under  which  sale  Is  to  be  had. 
does  not  require  those  of  the  officers  named 
who  have  no  seal  to  do  more  than  certify 
under  their  hands.  Northioettern  Uutual 
Life  Ins.  Co.  v.  Marshall,  1  Unof.  36  (96  N. 
W.  357). 

42.  (1902.)  The  authority  of  a  sheriff  or 
other  officer  to  sell  real  estate  under  a  de- 
cree of  foreclosure  does  not  depmd  upon 
the  procurement  and  filing  of  certificates  of 
liens.  Bart  v.  McDonnell,  64  Neb.  866  (90 
N.  W.  910). 

43.  (1902.)  Where  property  brings  at 
Judicial  sale  two-thirds  of  Its  gross  value, 
the  sale  should  be  confirmed,  notwithstand- 
ing the  failure  of  the  sheriff  to  file  in  the 
office  of  the  clerk  of  the  district  court  In  due 
time  the  treasurer's  certificate  ahowing  the 
amount  of  a  tax  lien.  Bart  v.  McDwnell. 
64  Neb.  856  (90  N.  W.  910). 

44.  (1903.)  Under  the  statute  requir- 
ing an  officer  to  certify  liens  to  the  sheriff, 
on  property  about  to  be  sold  at  Judicial  sale, 
it  Is  sufficient  If  the  general  character  of 
such  liens  be  stated  in  the  certificates.  Whe- 
ten  V.  SHlwetl,  4  Unof.  24  (93  N.  W.  189). 
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45.  (1903.)  Certificates  of  liena  against 
lands  sold-  upon  execution,  aa  provided  for 
by  the  code  o(  civil  procedure,  are  for  th« 
benefit  of  the  plaintiff  and  purchaser,  and 
may  be  waived.  If  they  are  waived  It  is  not 
error  for  the  sheriff  to  proceed  with  the  sale 
withoat  them.  Moore  v.  Honuby,  4  Vnot. 
682  (  95  N.  W.  858). 

46.  (1903.)  A  certlflcaU  of  th«  register 
of  deeds  as  to  liens  against  a  certain  lot  in 
Dundee  Place,  Douglas  county,  is  not  In- 

ralid  because  Its  description  erroneously  re- 
cites "Add.  to  Omaha."  Harte  v.  Wedge,  5 
Unof.  231  (97  N.  W.  1035). 

Appraisal. 

Appraisal  and  sale  of  several  parcels  In 
gross,  see  post,  {{  303-315. 

47.  (1884.)  The  failure  of  an  officer  hold- 
ing an  order  of  sale  of  real  estate  to  have 
such  property  appraised  is  a  mere  Irregu- 
larity Is  not  jurlRjictional,  and  is  cured  by 
the  order  of  confirmation.  Neligh  v.  Keene, 
16  Neb.  407  (20  N.  W.  277). 

48.  (1897.)  A  sheriff  seizing  realty  on 
execution  must  appraise  it  and  file  a  copy 
of  the  appraisement  in  the  office  of  the  clerk 
of  the  district  court  before  the  sale  Is  adver- 
tised. Fint  Nat.  Bonfc  of  Broken  Bov>  v. 
Bamer.  51  Neb.  23  (70  N.  W.  497). 

49.  (1902.)  The  object  of  the  sutute 
requiring  the  appraisal  before  sale.  Is  to  fix 
the  valne  on  which  the  two-thirds  minimum 
price  Is  predicated;  its  purpose  la  the  pro- 
tection of  those  whose  Interests  are  being 
divested.  Wells  v.  Frazier,  64  Neb.  370  (89 
N.  W.  1033);  (1902)  Pearson  v.  Badger 
Lumber  Co.,  2  Unof.  251  (96  N.  W.  493); 
(1903)  Hart  v.  Beardtley,  67  Neb.  145  (93 
N.  W.  423). 

50.  (1902.)  All  presumptions  will  be  in- 
dulged In  favor  of  the  fairness  of  an  ap- 
praisement made  by  a  sheriff.  Vnion  Trust 
Co.  V.  King.  3  Unof.  155  (91  N.  W.  190). 

51.  (1903.)  The  business  of  the  apprais- 
ers is  to  flz  the  value  of  the  debtor's  Inter- 
est, not  to  determine  the  extent  of  the 
Interest,  or  character  of  the  title,  that  will 
le  offered  for  sale  and  transferred  to  the 
pnrehaser  by  the  order  of  confirmation. 
Ba,rt  V,  Beardtley.  67  Neb.  146  (  93  N.  W. 
423). 

-  '  ■  -  Beqnisftes  and  snfflclency  In  gen- 
eral. 

52.  (1897.)  An  appraisement  Is  not  so 
dtfeetlve  as  to  luTalldate  the  sale  where  it 


finds  the  value  of  each  of  several  tracts  and 
the  incumbrances  on  each  separately,  but 
concludes  by  stating  defendants'  interest  In 
gross.  Johnson  v.  Colby.  52  Neb.  827  (72 
N.  W.  313). 

63.  (1901.)  The  statute  on  the  subject 
of  judicial  sales  does  not  require  the  ap- 
praisers to  set  out  in  their  return  the  evi- 
dence upon  which  they  acted  in  making  the 
appraisement,  and  their  duty  In  this  respect 
Is  the  same  whether  the  defendant's  interest 
be  a  freehold  or  a  fee  simple.  Omaha  Loan 
d  Tru9t  Co.  V.  Keck,  63  Neb.  266  (88  N.  W. 
520). 

64.  (1901.)  A  Judicial  appraisement  of 
land  is  signed  within  the  meaning  of  section 
491a  of  the  code  of  civil  procedure  when  it 
is  attested  by  the  mark  of  an  Illiterate  per- 
son whose  name  thereto  Is  subscribed  by  an- 
other. Iowa  Loan  «£  Trust  Co.  v.  Oreenman, 
63  Neb.  268  (88  N.  W.  518). 

65.  (1901.)  By  the  common  law  the  writ- 
ten evidence  of  the  acts,  compacts  and  en- 
gagements of  unlettered  men  are  property 
attested  by  any  mark,  symbol  or  character 
which  they  may  see  fit  to  employ  for  that 
purpose.  Iowa  Loan  A  Truat  Co.  v.  Green- 
man,  63  Neb.  268  (88  N.  W.  618). 

56.  (1901.)  Where  the  appraisal  shows 
that  it  was  made  by  "John  McDonald,  Sher- 
iff, by  Geo.  W.  Hill.  Deputy,"  and  two  other 
appraisers  this  Is  sufficient  to  show  that  the 
appraisement  made  was  the  personal  act 
of  the  deputy  In  conjunction  with  the  other 
two  appraisers.  Richardaon  v.  Hahn,  63  Neb. 
294  (88  N.  W.  627). 

57.  (1902.)  An  appraisal  of  the  Inter- 
ests, In  land  about  to  be  sold  at  judicial  sale, 
of  the  parties  to  an  action,  against  whom 
the  decree  operates.  Is  not  invalidated  be- 
cause the  names  of  the  owners  of  the  equity 
Of  redemption  are  not  stated  other  than  by 
the  designation  "et  al."  after  the  name  of 
the  principal  defendant  in  the  action.  Wells 
V.  Frazier,  64  Neh.  370  (89  N.  W.  1033); 
(1902)  Vnion  Trust  Co.  v.  King,  3  Unof.  155 
(91  N.  W.  190);  (1903)  Pierce  v.  Reed.  3 
Unof.  874  (93  N.  W.  154). 

 Statutory  provisions. 

68.  (1877.)  The  act  of  the  legislature  of 
Febrnary  15,  1875,  providing  "for  the  more 
equitable  appraisement  of  real  property  un- 
der judicial  sale,"  Is  not  repugnant  to  that 
provision  of  the  constitution  of  1867,  which 
declares  that  "no  lav  shall  be  revived 
or  .  amended'  unless  tbe  new  act  contains 
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the  entire  act  revived,  and  the  sections 
amended,"  it  being  a  complete  law  of  Iteelf, 
covering  the  whole  subject  of  the  appraise- 
ment of  property  for  that  purpose.  Jonea 
V.  Davis,  e  Neb.  33. 

59.  (1877.)  The  act  of  the  legislature  of 
February  15,  1875,  providing  "for  the  more 
equitable  appraisement  of  real  property  un- 
der judicial  sale."  is  not  repugnant  to  the 
constitutional  provision  which  prohibits  the 
passage  ot  any  law  Impairing  the  obligation 
of  contracts,  Inasmuch  as  it  merely  changes 
the  remedy  or  mode  of  enforcing  the  con- 
tract, which  is  within  the  control  of  the  leg- 
islature. Jones  V.  Davis,  6  Neb.  33. 

 Persons  who  may  make  appraisal 

and  qualifications  of  appraisers. 
Persons  who  may  make  sale,  see  ante, 
S«  8-21. 

60.  (1881.)  In  a  sale  by  a  sheriff,  un- 
der a  decree  of  foreclosure,  of  a  single  tract 
of  land  lying  In  two  counties,  he  must  call, 
as  appraisers,  freeholders  residing  in  the 
county  where  the  decree  was  rendered. 
State  Bank  v.  Green.  11  Neb.  303  (9  N.  W. 
36). 

61.  (1894.)  Whether  the  qualifications 
of  an  appraiser  may  be  Impeached  by  parol 
evidence  to  show  that  a  deed  to  him  abso- 
lute on  Its  face  was  in  fact  a  mortgi^ 
ffuoTC.  Nebraska  Loan  <§  Trust  Co.  v.  Hamer, 
40  Neb.  281  (58  N.  W.  695). 

62.  (1894.)  The  only  land  held  by  one 
ot  the  appraisers  was  origlnally  conveyed 
to  him  as  security  for  a  debt  by  deed  abso- 
lute In  ^form.  Subsequently,  and  before  the 
appraisement,  he  paid  further  money  to  the 
grantor  under  the  agreement  that  the  deed 
should  thenceforth  be  treated  as  absolute. 
Held,  That  this  constituted  a  conveyance  of 
the  land  and  that  he  was  a  freeholder.  Ne- 
braska Loan  4s  Trust  Co.  v.  Bamer,  40  Neb. 
281  (58  N.  W.  696). 

63.  (1897.)  Where  a  decree  of  foreclos- 
ure directs  that  a  sale  shall  be  made  by 
the  sfaerlir,  his  deputy  may  act  for  him  in 
appraising  the  property.  Netnaska  Loan  4 
Building  Ass'n  v.  Marshall,  51  Neb.  634  (71 
N.  W.  63):  (1897)  Johnson  v.  CoI6y,  52Neb. 
327  (72  N.  W.  313);  (1900)  Carstens  v. 
Eller,  60  Neb.  460  (83  N.  W.  743);  (1901) 
Doughty  v.  Huhbell.  1  Unof.  709  (96  N.  W. 
632);  (1901)  Young  v.  Wood.  63  Neb.  291 
(88  N.  W.  628);  (1901)  Richardson  v.Hahn, 
63  Neb.  294  (88  N.  W.  527);  (1902)  WelU 
V.  FroMier,  64  Neb.  870  (89  N.  W.  1033); 


(1902)  Union  Trust  Co.  v.  King,  3  Unof.  IBS 
(91  N.  W.  190). 

64.  (1901.)  When  the  return  of  the  sher- 
iff shows  that  the  appraisers  were  freehold- 
cts,  this  is  prima  facie  evidence  of  that  tact, 
even  thougSi  in  the  certificate  ot  appnUse- 
ment  it  to  not  certified  the  appraisers  are 
freeholders.  Iowa  Loan  <£  Trust  Co.  r. 
Whistler,  62  Neb.  698  (87  N.  W.  538). 

65.  (1901.)  Where  an  appraiser  called 
by  the  sheriff  to  appraise  real  estate  ordered 
sold  under  a  decree  of  foreclosure  Is  dis- 
qualified to  act,  and  such  disqualification  is 
known  to  the  defendant  at  or  prior  to  the 
sppraisement.  he  cannot  lie  still  until  after 
the  sale  is  made  and  urge  such  disqualifica- 
tion as  an  objection  to  the  confirmation  of 
the  sale.  Union  Central  Life  Ins.  Co,  v. 
Baker,  2  Unof.  57  (96  N.  W.  116). 

66.  (1902.)  A  husband  occupying  jointly 
with  hlB  wife  a  homestead  of  which  she  has 
the  title.  Is  a  freeholder  under  section  491o 
of  the  code.   Balisbury  v.  Murphy,  63  Neb. 

415  (88  N.  W.  764). 

67.  (1902.)  An  objection  that  an  ap- 
praiser ot  real  estate  In  foreclosure  pro- 
ceedings is  disqualified,  comes  too  late  after 
sale,  and  when  confirmation  Lb  asked.  The 
objector  In  such  cases  will  be  deemed  to 
have  waived  the  objection.  Onland  v.  Crane. 
63  Neb.  461  (88  N.  W.  667). 

68.  (1902.)  One  who  attacks  the  ap- 
l>ralsal  of  real  estate,  because  it  is  claimed 
that  one  of  the  appraisers  was  not  a  free- 
bolder,  must  establish  such  fact  by  a  pre- 
ponderance of-  the  evidence  in  order  to 
overcome  the  certificate  of  the  sheriff  that 
the  appraisers  were  both  freeholders.  Lom- 
bard V.  Pasusta.  2  Unof.  496  (89  N.  W.  255). 

69.  (1902.)  Evidence  examined,  andAeld 
to  show  that  the  appraisement  of  the  prop- 
erty was  not  80  lo^  u  to  raise  a  presump- 
tion of  fraud,  and;  further,  to  be  insufflcient 

to  show  that  the  appraisers  were  not  disin- 
terested freeholders.  Stafford  v.  Harmon, 
2  Unot  628  (89  N.  W.  380). 

70.  (1903.)  One  of  the  appraisers  at  a 
Judicial  sale,  a  long  time  prior  to  the  ap- 
praisement, had,  on  behalf  of  another,  in- 
quired of  the  owner  of  the  land  his  price 
for  the  same  and  ot  the  owner  of  the  decree 
his  price  for  the  decree.  The  negotiations 
vere  dropped,  tiie  appraiser  by  amdarlt  stac- 
ing  that  these  dealing  with  reference  to  the 
land  had  In  no  way  Influenced  his  judgment 
in  appraising  the  property.  Held,  That  the 
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trial  court  did  not  err  In  refusing  to  racate 

the  sale  on  the  ground  that  the  appraiser 
was  not  a  disinterested  freeholder,  fir** 
Kat  Bank  of  North  Platte  v.  Tyler,  4  Unof. 
(3  (93  N.  W.  388). 

71.  (1903.)  Where  the  return  to  an  or- 
der  of  sale  under  foreciosure  recites  that  the 
apjiraisera  were  freeholdeis,  the  order  of 
conflnnation  will  not  be  reversed  on  appeal 
because  one  of  the  appraisers  Is  shown  not 
te  liave  received  a  deed  for  his  land,  he  hav- 
iBg  purchased  the  same  and,  apparently, 
redding  thereon.  Wheldon  v.  Comett,  4 
Unot  421  (94  N.  W.  626). 

72.  (1903.)  The  mere  fact  that  the  two 
appraisers  have  given  evidence  on  plaintiff's 
bdialf  as  to  the  value  of  the  property  at  the 
trial  of  the  action  in  which  the  sale  Is  had 
and  Id  a  hearing  as  to  the  appointment  of 
a  receiver  for  it,  does  not  disqualify  them 
to  act  as  appraisers.  Adler  d  Sons  Clothing 
Co.  V.  Rellman,  4  Unof.  557  (95  N.  W.  467). 

73.  (1903.)  An  affidavit  of  defendant's 
attorney  that  he  bad  carefully  examined 
the  records  of  the  county  and  was  unable  to 
ascertain  therefrom  that  one  of  the  apprais- 
ers was  a  freeholder,  and  that  in  fact  he 
was  not  a  freeholder,  if  nnrebutted,  ie  suf- 
ficient to  establish  the  dlsquatlflcatlon  of 
nich  appraiser.  Swi/t  v.  Boyle,  4  Unof.  846 
(M  N.  W.  1134). 

74.  (1903.)  Objections  to  appraisers  on 
the  ground  that  they  are  not  qualified  and 
are  not  disinterested  cannot  be  considered, 
unless  some  substantial  reason  therefor  is 
made  to  appear.  The  mere  fact  that  one  of 
the  antralsers  was  a  constable  and  the 
other  a  justice  of  the  peace  presents  no  sucH 
TSasoD.  Dwrland  v.  XcKibMn,  6  Unof.  47 
(97  N.  W.  228). 

75.  (1906.)  Where  no  Injuir  or  preiu- 
dice  is  shown  in  an  appraisement  at  a  Judi- 
dal  sale,  such  sale  will  not  he  set  a«lde  for 
mere  irregularity  on  the  part  of  the  sherltt 
In  sheeting  a  tenant  on  the  premises  as  one 
ol  the  appraisers.  Brock%Bay  v.  POiMToy,  75 
Neb.  704  (106  N.  W.  781), 

Oath  of  appraisers. 

76.  (1876.)  Where  the  oath  of  the  ap- 
misers  was  "Impartially  to  appraise  the 
property  to  be  sold"  instead  of  the  "Inter- 
•Bt"  at  the  defendant  therein,  inasmuch  as 
tb««  could  he  no  interest  greater  than  the 
entire  value  of  the  land,  it  was  not  an  error 
tor  vtuch  the  sale  should  be  set  aside.  La 
nwRe  V.  /ones,  6  Neb.  266. 


77.  (1881.)  Sufficiency  of  oath  of  ap- 
praisers. State  Bank  v.  Green,  11  Neb.  303 
(9  N.  W.  36). 

78.  (1898.)  Sections  461,  452.  and  453 
of  the  code,  section  862,  and  the  sections  In 
relation  to  sales  of  real  estate  under  levy  of 
an  execution  are  to  be  read  and  construed 
connectedly,  and  when  this  Is  done  power 
is  conferred  thereby  on  the  person  desig- 
nated by  the  court  in  a  decree  of  foreclosure 
of  a  real  estate  mortgage  to  malte  the  sale, 
to  wnduct  the  same  In  the  manner  pre- 
scribed in  the  code  for  making  sales  under 
levy  of  execution,  including  that  of  admin- 
istering the  oath  to  the  parties  called  to 
make  the  appraisement  of  the  property. 
Northwestern  Mutual  Life  Ins.  Vo.  v.  Mul- 
vihiU,  63  Neb.  638  (74  N.  W.  78). 

79.  (1899.)    A  master  commissioner  ap- 
pointed to  make  a  Judicial  sale  has  author- 
ity to  administer  the  oath  to  the  appraisers. 
George  v.  KenUton,  57  Neb.  313  (77  N. 
772). 

80.  (1902.)  A  certificate  that  appraisers 
were  sworn  by  the  sheriff  by  a  deputy,  held, 
to  sufficiently  Indicate  that  the  deputy  per- 
formed such  services.  National  Life  Ins. 
Co.  V.  Crandall,  2  Unof.  835  (96  N.  W.  624). 

 Notice  of  appraisal. 

81.  (1898.)  There  Is  no  requirement  of 
the  law  that  notice  be  given  the  debtor  of 
the  making  of  an  appraisement.  Iowa  Loan 
d  Trust  Co.  V.  Stimpson,  53  Neb.  636  (74  N. 
W.  38):  (1898)  TiUson  v.  Benschoter.  55 
Neb.  443  (75  N.  W.  1101);  (1899)  Maginn 
V.  Pickard,  57  Neb.  642  (78  N.  W.  295); 
(19(H»  Eastern  Bonking  Co.  v.  Seeley,  69 
Neb.  676  (81  N.  W.  862);  (1900)  Oreen  v. 
Paul,  60  Neb.  7  (82  N.  W.  98);  (1901) 
Doughty  v.  HuUell,  1  Unof.  709  (96  N.  W. 
632);  (1901)  Home  Ins.  Co.  v.  Olark,  1 
Unof.  844  (96  N.  W.  1066). 

82.  (1901.)  That  an  appraisement  was 
made  without  notice  to  defendant  will  not 
avoid  it  In  the  absence  of  any  showing  of 
facts  to  Indicate  prejudice  by  reason  thereof. 
Provident  Life  d  Trust  Co.  v,  Dennis,  1 
Unof.  195  (95  N.  W.  361). 

—  Proceedings  of  appraisers. 

83.  (1886.)  When  real  estate  is  to  be 
sold  as  that  of  the  debtor,  it  is  to  be  aih 
pralsed  as  his,  and  the  appralsere  have  no 
authority  to  consider  an  adverse  claim  of 
title.  McKeighan  v.  ffopMnt,  19  Neb.  33 
(26  N.  W.  614). 

84.  (1896.)   That  appraisers  added  to- 
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aether  the  valuations  of  pieces  of  property 
of  which  a  decree  of  foreclosure  had  been 
rendered  and  order-  of  sale  Issued,  and  from 
the  aggreeate  sum  deducted  the  Incum- 
brances, when  it  further  appeared  that  each 
piece  soM  for  more  than  two-thirds  of  its 
appraised  value,  held  not  prejudicial  and 
not  cause  for  setting  aside  the  sale.  Ameri- 
can Investment  Co.  v.  McOregor,  48  Neb.  779 
(67  N.  W.  786). 

85.  (1901.)  When  the  appraisers  are  fa- 
miliar with  the  property  a  sale  Is  not  invali- 
dated because  the  appraisement  was  not 
made  upon  actual  view  of  the  premises. 
B09twick  V.  Keller,  62  N^.  815  (87  N.  W. 
1060);  (1902)  Jowa  Loan  Tru»t  Co.  v. 
Estate  of  Devall,  63  Neb.  826  (89  N.  W. 
381);  (1902)  Rej/nolda  v.  Fagan,  2  Unof. 
415  (89  N.  W.  170);  (1903)  Pierce  v.  Reed, 
3  Unot.  874  (93  N.  W.  164);  (1904)  Crook  v. 
Moore,  6  Unof.  314  (98  N.  W.  713). 

86.  (1901.)  That  appraisers  did  not  ex- 
amine the  Inside  of  a  house,  will  not  avoid 
the  appraisement,  in  the  absence  of  any 
showing  of  pr«judice.  Provident  Life  <C 
Trust  Co.  V.  DennU,  1  Unot.  196  (96  N.  W. 
361);  (1902)  Levy  v.  Hinz,  8  Unot.  11  (90 
N.  W.  640). 

87.  (1902.)  There  Is  in  the  statute  no 
requiremoit  that  an  appraisement  ot  land 
for  the  purposes  of  judicial  sale  shall  be 
made  upon  the  land,  or  In  view  of  it.  Iovm 
Loan  Trust  Co.  t>.  Eatate  of  Devall,  68 
Neb.  826  (89  N.  W.  381). 

88.  (1904.)  Evidence  examined,  and  held 
to  Bustain  the  finding  of  the  court  that  the 
appraisers  were  familiar  with  the  premises 
in  controversy  at  the  time  of  making  the 
appraisement.  Crook  v.  Moore,  6  Unot  S14 
(98  N.  W.  713). 

 Deduction  of  Uena  and  incumbrancee. 

89.  (1876.)  Under  the  act  of  1876,  pro- 
vldlDg  "for  the  more  equitable  appraisement 
of  real  property  under  Jndlclti  sale,"  It  Is 
not  error  for  the  sheriff  to  neglect  to  take 
steps  to  ascertain  what  liens,  prior  to  the 
order  of  sale,  there  were  upon  the  land,  it 
not  being  shown  that  any  such  Hens  in  fact 
existed.   La  Flume  v.  Jonea,  6  Neb.  266. 

90.  (1878. )  Appraisers  selected  by  a 
sheriff  to  appraise  real  estate  levied  upon 
by  him,  act  Judicially  in  making  the  ap- 
praisement And  it  is  their  duty  to  ascer- 
tain the  actual  amount  due  upon  Hens  and 
Incumbrances  upon  such  real  estate.  Bee- 
Hona  V.  Inein,  8  Neb.  6. 


91.  (1878.)  Appraisers  must  specifically 
enumerate  the  liens  and  Incumbrances  whltih 
they  find  subsisting  against  such  real  estate. 
Seaaiona  v.  IrvHn,  8  Neb.  5. 

92.  (1878.)  An  "incumbrance"  is  defined 
to  be  "any  rlg^t  to,  or  Interest  In.  land 
which  may  subsist  in  third  persons,  to  the 
diminution  in  value  of  the  estate  of  the 
tenant,  but  consistent  with  the  passing  of 
the  fee.   Sessions  v.  Irwin,  8  Neb.  6. 

93.  (1878.)  Tax  deeds  are  not  liens  or 
incumbrances  within  meaning  ot  the  stat^ 
uta  requiring  the  deduction  of  Hens  In  ap- 
praising proi>erty  for  Judicial  sale.  A  party 
claiming  under  such  deeds  holds  adversely, 
and  must  rely  upon  his  title.  Seaaiona  v. 
Irwin,  8  Neb.  6. 

94.  (1879.)  The  premises  were  appraised 
at  12,500,  but  by  reason  of  the  erroneous 
valuation  of  certain  Hens,  the  defendant's 
interest  therein  was  only  valued  at  $143.77. 
The  property  brought  at  the  sale  tl.675, 
which  being  more  than  two-thirds  of  the 
gross  appraisement,  held,  that  the  consid- 
eration of  such  erroneous  Hens  by  the  ap- 
praisers was  error  without  prejudice.  Drew 
ff.  KirJeham,  8  Neb.  477. 

95.  (1880.)  Appraisers  called  to  value 
real  estate  levied  upon  by  the  sheriff  must 
appraise  the  property  at  its  value  In  money, 
and  deduct  the  liens  therefrom,  specifically 
enumerating  each  lien  and  the  amount  due 
thereon.  It  is  not  sufflclent  to  appraise  the 
Interest  ot  the  debtor  therein.  Roaenfleia  v. 
Chada,  10  Neb.  421  (6  N.  W.  630). 

96.  (1883.)  The  provisions  of  the  stat- 
ute requiring  a  sheriff  to  deduct  from  the 
real  value  ot  lands  levlM  on,  etc.  the 
amount  of  all  liens  and  Incumbrances  for 

taxes  or  otherwise,  prior  to  ttte  liwi  of  the 
Judgment  under  which  the  execution  is  Ict- 
ied,  etc.,  being  for  the  sole  benefit  of  the 
plaintiff  in  such  proceeding,  may  be  waived 
by  him.  Craio  v.  Btephensnn,  16  Netk  362 
(18  N.  W.  610). 

97.  (1894.)  Statutory  provision  for  de- 
duction of  prior  liens  Is  for  plalntltTs  ben- 
efit only;  failure  to  observe  It  cannot  be 
urged  by  defendant  as  an  objection  to  con- 
firmation (1894)  Smith  V.  Foxicorthv. 
39  Neb.  214  (57  N.  W.  994);  (1896)  Ameri- 
can Investment  Co.  v.  McGregor,  48  Neb. 
779  (67  N.  W.  785):  (1897)  Xe&rtwfta  Land, 
8iock4}rowing  4  Inveatment  Co.  v.  Cutting, 
61  Neb.  647  (71  N.  W.  312);  (1899)  Batlou 
V.  Sherwood,  68  Neb.  20  (78  N.  W.  S83); 
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(1899)  Wood  V.  Clark,  58  Neb.  115  (78  N. 
W.  39«);  (1900)  tfreen  v.  Paul.  60  Neb.  7 
(82  N.  W.  98);  (1902)  Wright  v.  Patrick, 
t  Unof.  696  (89  N.  W.  746) ;  (1903)  Pierce 
V.  Reed,  3  Unof.  874  (93  N.  W.  154). 

98.  (1894.)  Where  Dlalntlffs,  having  Joint 
interests  in  a  mortgage.  In  their  petition  de- 
dared  the  mortgagtt  wholly  due  and  coUecfc- 
fUe  because  ot  non-payments  according  to 
stipulations  tlierein  contained,  consistently 
with  vhicb  declaration  the  prayer  was  for 
the  ascertainment  of  the  whole  amount  se- 
cured by  such  mortgage.  In  which  foreclos- 
ure proceeding  a  decree  for  much  less  than 
was  really  due  was  entered,  hetd.  In  pro- 
ceedings to  enforce  said  decree,  that  the  de- 
duction by  the  appraisers  from  the  value  of 
the  property  of  the  balance  omitted  from 
the  decree,  as  being  a  sutislstlng  lien  on  the 
property,  vitiated  the  sale  made  on  such 
bssis  of  deduction  adopted  by  the  apprais- 
ers. Schultz  V.  Loomi$,  40  Neb.  162  (58 
N.  W.  693). 

99.  (1898.)  The  action  of  appraisers  of 
realty,  under  an  order  ot  sale,  in  returning 
the  value  of  the  property,  In  fixing  the 
amount  of  prior  Hens  at  a  greater  aum,  and 
hi  finding  defmdant's  Interest  ot  no  value. 
Is  a  sufficient  compliance  with  the  code  of 
civil  procedure  (sees.  491a-491c)  requiring 
the  interest  of  defendant  to  be  appraised  at 
Its  real  value  Id  money.  Jarrett  v.  Hoover, 
M  Neb.  66  (74  N.  W.  439). 

100.  (1898.)  An  error  in  appraising  land 
whereby  a  tax-Hen  was  deducted  twice  is 
without  prejudice  to  the  defendants  when 
tbe  land  sold  tor  more  than  two-tbirde  ot 
the  appraised  value,  correcting  ^e  error. 
U  Bette  V.  JftchoZU,  66  Neb.  458  (76  N.  W. 
870). 

101.  (1898.)  A  defendant,  appealing  from 
aa  order  conflrmlng  a  Judicial  sale  of  land, 
cannot  be  beard  to  complain  that  his  Inter- 
Mt  was  not  singled  out  for  appraisement, 
when  tbe  appraisement  was  the  total  value 
of  the  land  less  only  liens  which  from  their 
nature  would  have  to  be  deducted  from  such 
defendant's  Interest  Tosoan  v.  Devriet,  67 
Neb.  276  (77  N.  W.  669). 

102.  (1900.)  An  error  in  appraising  real 
estate  for  Judicial  sale,  whereby  an  out- 
lawed lien  was  deducted,  Is  without  preju- 
dice, where  the  property  sold  for  more  than 
twethlrds  Its  gross  valuation.  Bemheimer 
«.  Hester,  69  Neb.  733  (82  N.  W.  18). 

103.  (1901.)    Under  a  decree  of  foreclos- 


ure in  favor  of  a  Junior  mortgagee,  subject 
to  the  Hen  ot  a  prior  mortgage,  an  appraise- 
ment for  a  gross  value  less  the  flret  mort- 
gage Hen  and  sale  thereunder  was  proper. 
Olobe  Loan  d  Truat  Co.  v.  filer,  61  Neb.  226 
(85  N.  W.  48). 

104.  (1901.)  Within  the  meaning  of  the 
appraisement  law,  the  value  ot  a  Judgment 
debtor's  Intwrest  in  land  about  to  be  aold  is 
the  difference  between  the  gross  value  and 
the  amount  ot  all  Hens  prior  to  the  one  for 
the  satisfaction  of  which  the  sale  Is  to  be 
made.  Bddjf  v.  Kimerer,  61  Neb.  498  (85 
N.  W.  640). 

lOB.  (1901.)  It  is  not  error  to  deduct 
taxes  due .  from  the  appraised  value  of  the 
real  estate  sold  as  a  Hen  superior  to  that  of 
the  mortgage  foreclosed.  Mutual  Benefit 
ZAfe  Ins.  Co.  V.  Siefken,  1  Unot.  860  (96 
N.  W.  603). 

106.  (1901.)  An  objection  that  taxes 
were  Improperly  deducted  by  the  sheriff 
from  the  appraised  value  of  land  is  without 
merit,  where  at  the  sale  the  property 
brought  more  than  the  total  appraised 
value.  Keene  five-Cent  Savings  Bonk  v. 
Johnson,  1  Unof.  69  (95  N.  W.  504). 

107.  (1902.)  It  is  Improper  for  the  ap- 
praisers to  deduct  from  the  gross  value  of 
lands,  as  found  by  them,  the  amount  of  taxea 
Included  In  the  decree  ot  foreclosure.  Beck 
V.  McKibben,  63  Neb.  413  (88  N.  W.  765). 

108.  (1902.)  Taxes  against  real  estate 
which  are  not  included  In  the  decree,  should 
be  deducted  by  the  appraisers  in  determin- 
ing the  defendants'  Interest  In  Uie  premises. 
Beck  V.  McKibben,  63  Neb.  413  (88  N.  W. 
766). 

109.  (1902.)  Where  property  sold  In  ex- 
ecution of  decree  of  forecloanre  was  struck 
off  for  more  than  two-thirds  of  Its  gross 
value,  the  wrongful  deduction  by  the  ap- 
praisers of  one  of  the  Hens  In  suit  will  af- 
ford no  ground  for  vacating  the  sale.  Peck 
V.  Storks,  64  Neb.  341  (89  N.  W.  1040). 

110.  (1902.)  Appraisers  appointed  to  fix 
the  amount  of  a  Judgment  debtor's  Interest 
in  real  estate  for  the  purposes  of  a  judicial 
sale,  have  no  power,  under  the  code,  to  de- 
duct or  apportion  Hens,  according  to  area, 
upon  an  entire  tract,  for  the  purpose  ot  de* 
termlnlng  a  Judgment  debtor's  interest  In  a 
distinct  parcel  ot  the  entire  tract  Fraaman 
V.  Fraaman,  64  Neb.  472  (90  N.  W.  246;  97 
Am.  St  Rep.  650). 

111.  (1902.)  An  errois  In  appraising  real 
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estate  for  Judicial  aale,  whereby  a  deduction 
fs  made  for  Hens  that  have  been  satisfied 
or  merged  In  the  decree,  is  error  without 
prejudice,  where  the  property  sold  tor 
more  than  two-thirds  Its  ^oss  valuation. 
Banford  v.  Anderton,  2  Unof.  315  (96  N.  W. 
486). 

112.  (1902.)  The  fact  that  the  officer  has 
the  eertlfleates  of  prior  liens  in  his  posses- 
sion at  the  time  of  the  appraisement  of  real 
estate  under  an  order  of  sale  and  calls  the 
attention  of  the  other  two  appraisers  thereto, 
but  doee  not  deduct  the  amount  thereof  from 
the  value  of  the  land  until  after  they  sep- 
arate, does  not  render  the  appraisement 
void.  Omaha  Loan  <£  Trust  Co.  v.  Border*, 
3  Unof.  3  (90  N.  W.  642>. 

113.  (1902.)  A  tract  of  land  was  Incum- 
bered by  three  mor^ages,  the  first  mortgage 
being  for  $2,400.  In  a  proceeding  to  fore- 
close the  second  mortgage  a  decree  was  en- 
tered finding  the  amount  due  thereon  and 
establishing  It  as  a  second  lien  on  the  prem- 
ises, subject  only  to  the  Hen  of  the  first 
mortgage  for  $2,400,  "with  the  accrued  In- 
terest thereon."  Prior  to  the  sale  the  court 
directed  the  sheriff  to  include  In  the  ap- 
pralsemmt  as  a  "prior  Incumbrance"  the 
sum  of  $1,138.67  as  interest  due  on  the 
$2,400  mortgage,  and  the  appraisement,  as 
thus  amended,  showed  the  defendant's  in- 
terest In  the  land  to  be  $628.11.  The  land 
sold  for  $500.  The  defendant  filed  objec- 
tions to  the  appraisement  and  to  the  con- 
firmation of  the  sale,  and  made  a  showing 
that  the  Interest  due  on  the  $2,400  mort- 
gage was  $1,100  only.  Held,  That  conced- 
ing that  the  court  had  no  authority  to 
make  the  order  which  it  did  relating  to  the 
appraisement,  yet,  as  the  land  sold  for  more 
than  two-thirds  of  its  appntlsed  value,  count- 
ing the  Interest  on  the  first  mortgage  at 
$1,100  only,  the  defendant  was  not  preju- 
diced thereby.  First  Nat.  Bank  of  Sutton  v. 
Ashlejf,  3  Unof.  18  (90  N.  W.  639). 

114.  (1903.)  Where  a  decree  of  foreclos- 
nre  determines  that  a  lien  in  favor  of  one 
of  the  pariles  to  the  action  Is  a  Junior  Hen, 
the  appraisers  have  no  Jurisdiction  or  au- 
thority to  adjudge  It  to  be  a  senior  Hen. 
Hart  V.  Beardsley,  67  Neb.  146  (93  N.  W. 
423). 

115.  (1903.)  Where  appraisers  of  land 
about  :o  be  sold  In  execution  of  a  decree  of 
foreclosure  deduct  a  Junior  Hen  In  favor  of 
one  of  the  parties  to  the  action  from  the 


gross  value  of  the  property,  the  error  will 
be  without  prejudice  unless  It  result  In  de- 
priving the  mortgagor  of  the  specific  right 
secured  to  him  by  the  appraisement  law. 
Hart  V.  Beard$ley,  67  Neb;  145  (93  N.  W. 
423). 

116.  (1903.)  The  fact  that  city  Uxfli 
stUl  standing  on  the  treasurer's  books  as  a 
Hen  on  the  property  were  certlfled  by  him 
to  the  appraisers  and  deducted  from  the 
value  of  plaintiff's  interest,  will  not  avoid 
the  appraisement  though  in  an  action  be- 
tweeen  other  parties  some  taxes  of  the  same 
levy  have  been  held  void.  Adter  A  Sont 
CloMjftp  Co.  V.  ffelJMOn,  4  Unof.  657  (95 
N.  W.  467). 

■  —    Costs  and  espensea  of  appralaaL 

117.  (1897.)  Freeholders  summoned  by 
a  sheriff  to  appraise  realty  seized  on  execu- 
tion are  not  entitled  to  mileage,  and  their 
compensation  Is  limited  to  fifty  cents  each 
for  each  day's  service.  PAtznfo  /n«.  Co.  of 
Hartford  v.  McEvon/y,  52  Neb.  666  (72  N. 
W.  966). 

118.  (1897.)  The  statute  limits  the  mile- 
age of  a  sheriff  to  five  cents  per  mile  for 
each  mile  actually  and  necessarily  traveled 
in  making  a  levy  upon  and  appraisal  of  real 
estate.  Phoenix  In*.  Co.  v.  McEvony,  52 
Neb.  566  (72  N.  W.  956). 

119.  (1897.)  The  sheriff  Is  not  enUtied 
to  the  fees  of  an  appraiser  for  assisting  In 
appraising  real  estate  levied  upon.  PfuEnit 
Ins.  Co.  V.  McEvony,  52  Neb.  666  (72  N. 
W.  966). 

 Objections  to  appralsaL 

120.  (1902.)  Mere  objection  to  an  ap- 
praisement of  real  estate,  made  for  the  pur- 
pose of  Judicial  sale,  unaccompanied  by  anr 
showing  in  support  thereof.  Is  insufficient  to 
overcome  the  officer's  return.  Mclntyre  v. 
Evanton,  63  Neb.  849  (89  N.  W.  397). 

121.  (1902.)  Where  in  making  a  sale  of 
real  estate  in  pursuance  of  a  decree  in  fore- 
closure proceedings,  objections  are  made 

only  to  the  appraisal,  and  the  record  show- 
ing that  on  an  order  to  show  cause  why  con- 
firmation should  not  be  had  the  objections 
to  ronflrmatlon  were  overruled,  such  ruling 
held  to  be  on  the  objections  to  the  ap- 
praisal. Mclntyre  v.  Evanson,  63  Neb.  849 
(89  N.  W.  39T). 

122.  (1902.)  Objections  to  the  appraise- 
ment of  real  estate  for  the  purpose  of  Judi- 
cial sale  examined  ftnd  he^,  under  the  fee- 
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ord.  BOt  well  founded.  Dartmouth  8avinff» 
Bank  v.  Folej/,  2  Unof,  459  (  89  N.  W.  817). 

123.  (1903.)  Objections  to  the  appraise- 
ment should  be  made  In  such  language  as 
to  indicate  with  reasonable  certainty  the 
specific  objections  relied  upon.  Union  Hav- 
Hijri  Bank  v.  Lincoln  Jformal  Vnivenitjf,  4 
Unof.  70  (93  N.  W.  408). 

124.  (1903.)  Objections  made  to  an  ap- 
praisement and  sale  of  real  estate  under  a 
decree  of  foreclosure  examined,  and  held  to 
show  no  TalM  objections  to  the  same.  Hart- 
wick  V.  Woods,  4  Unof.  103  (93  N.  W.  415). 

125^  (1903.)  In  the  sale  of  real  estate, 
under  a  decree  of  foreclosure,  an  objection 
that  the  appraisement  "is  irregular  and  not 
In  accordance  with  law,"  is  too  general  to 
metilt  consideration.  Bird  v.  McOrearv,  4 
Unof.  183  (93  N.  W.  684). 

 Biadeqnate  or  excesslTe  TalTiatlon. 

126.  (1894.)  To  Justify  the  setting  aside 
of  a  sale  on  the  ground  that  the  property 
was  appraised  too  low,  the  actual  value  of 
the  property  must  so  greatly  exceed  its  ap- 
praised TOlue  as  of  Itself  to  raise  a  pre- 
samptlon  of  fraud  in  the  making  of  the 
appraisement.  VouffM  v.  Foxioorthy,  38  Neb. 
790  (  57  N.  W.  538);  (1895)  Kearney  Land 
A  Investment  Co.  v.  Aapinwatl,  45  Neb.  601 
(63  N.  W.  827);  (1898)  Iowa  Loan  rf  Trust 
Co,  V.  Stintpson,  53  Neb.  636  -(74  N.  W.  38) ; 
(1900)  Oreen  v.  Paul,  60  Neb.  7  (82  N.  W. 
98);  (1902)  Jones  v.  Cleary,  2  Unof.  641  (89 
N.  W.  386). 

127.  (1894.)  Appraisers  of  property  for 
ssle  under  execution  or  order  of  sale  act 
Jndielally,  and  on  motion  to  vacate  such 

sale,  the  value  fixed  by  them  on  the  prop- 
erty appraised  can  only  be  assailed  for  fraud. 
VouflAt  V.  Foxworthy,  38  Neb.  790  (57  N. 
W.  538);  (1894)  Smith  v.  Foxworthy.  39 
Neb.  214  157  N.  W.  994);  (1895)  Ecklundv. 
mm,  44  Neb.  129  (62  N.  W.  493);  (1898) 
Bnwtt  V.  FitzpatHck,  S6  Neb.  61  (76  N.  W. 
<56);  (1901)  Borne  Ins.  Co.  v.  Clarfc,  1  Unof. 
844  (95  N.  W.  1056);  (1895)  Kearney  Land 
i  Investment  Co.  v.  Aspinwall,  45  Neb.  601 
(63N.  W.  827);  (1899)  BaHou  v.  Sherwood. 
U  Neb.  20  (78  N.  W.  383);  (1899)  Lock- 
wood  V.  Cook.  58  Neb.  302  (78  N.  W.  624) ; 
(1899)  Michigm  Mutual  Life  Ins.  Co.  v.' 
Richter.  58  Neb.  463  (78  N.  W.  932);  (1899) 
Omaha  Loan  £  Trust  Co.  v.  Fitzpatrick,  59 
Neb.  303  (  80  N.  W.  907);  (1902)  Williams 
«.  Taylor,  63  Neb.  717  (89  N.  W.  261); 
(1902)  Omaha  Loan  d  Trust  Co.  v.  Borders, 


3  Unof.  3  (90  N.  W.  642):  (1902)  Pearson 
V.  Badger  Lumber  Co.,  2  Unof.  261  (96  N. 
W.  493);  (1902)  National  Life  Ins.  Co.  v. 
Crandan,  2  Unof.  386  (96  N.W.624):  (1902) 
Hubbard  v.  Hennessey,  2  Untff.  816  (90  N. 
W.  220):  (1903)  Adler  d  Sons  Clothing  Co, 
■V.  HeVman.  4  Unof.  557  (95  N.  W.  467); 
(1906)  Medland  v.  Fan  Etten,  75  Neb.  794 
(106  N.  W.  1022). 

128.  (1897.)  The  supreme  court  will  not 
review  the  appraisement  made  of  real  estate 
sold  on  execution,  for  the  purpose  of  deter- 
mining whether  such  appraisement  la  too 
high  or  too  low,  unless  objections  on  that 
ground  be  made  and  filed  In  the  court  from 
which  the  execution  Issued,  before  the  sale 
occurred,  and  such  objections  be  ruled  upon 
by  said  court.  McMurtry  v.  Columbia  Nat. 
Bank,  S8  Neb.  21  (73  N.  W.  212). 

129.  (1898.)  On  the  hearing  of  a  mo- 
tion to  confirm  a  sale  of  real  estate  It  ap- 
peared that  the  value  of  the  land  as  fixed 
by  the  appraisers  was  |2,000.  Four  wit- 
nesses for  plaintiff  estimated  the  value  at 
$1,800.  One  witness  for  defendant  estimated 
the  value  at  12,700  and  the  other  at  |2,400. 
A  decision  of  the  trial  court  sustaining  the 
appraisement  was  not  erroneous.  Murphy 
V.  Ounn,  64  Neb.  670  (74  N.  W.  1065). 

130.  (1899.)  The  legislature  hasnotleft 
it  for  the  courts  to  say,  when  a  piece  of  prop- 
erty has  been  sold,  whether  the  price  bid  for 
It  was  two-thirds  of  Its  fair  cash  value,  but 
created  a  tribunal  to  ascertain  and  deter- 
mine its  value  before  its  sale.  Wood  v. 
Clark.  68  Neb.  116  (78  N.  W.  396). 

131.  (1899.)  The  meaning  of  the  ap- 
praisement law  Is  that  the  valuation  placed 
by  appraisers  upon  real  estate  Is  conclusive 
uhless  It  be  set  aside  because  the  appraisers 
were  not  legally  qualified  or  because  they- 
acted  fraudulently  In  making  the  appraise- 
ment, or  for  some  other  equally  potent  rea- 
son. Wood  V.  Clark,  58  Neb.  116  (78  N.  W. 
396). 

132.  (1899.)  It  was  never  the  Intention 
of  the  legislature  that  the  honest  valuation 
placed  upon  property  for  purposes  of  Judicial 
sale  by  legally  qualified  appraisers  should 
be  set  aside  by  the  courts  because  other  pe1^ 
sons  differed  In  opinion  as  to  the  value  of 
such  property.  Wood  v.  Clark,  68  Neb,  116 
(78  N.  W.  396). 

133.  (1899.)  An  appraisement  of  real  es- 
tate for  the  purposes  of  a  Judicial  sale  can- 
not be  successfully  assailed  on  the  ground 
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that  the  appraisers  were  mistaken  In  their 
valuation  of  the  property.  Nelaon  v.  AlUng, 
58  Neb.  606  (79  N.  W.  162);  (1901)  Cole  V. 
■Witlard.  62  Neb.  839  (88  N.  W.  134);  (1902) 
Williama  v.  Taylor,  63  Neb.  717  (89  N.  W. 
2(1);  (1902)  Uwcliant  v.  Bau-meitter,  64 
Neb.  91  (89  N.  W.  629);  (1902)  Pecfc  v. 
StarJet,  64  Neb.  341  (89  N.  W.  1040);  (1903) 
Oreen  v.  Doertoald.  69  Neb.  698  (96  N.  W. 
634). 

134.  (1901.)  Evidence  held  not  to  show 
the  appraisement  o(  mortgaged  property 
was  so  grossly  low  as  to  show  fraud. 
OloUe  Loan  Truat  Co.  v.  filer.  61  Neb.  226 
(85  N.  W.  48). 

136.  (1902.)  Where  real  property  sold 
at  Judicial  sale  sells  for.  more  than  two- 
thirds  of  Its  value  as  alleged  by  those  ob- 
jecting, an  objection  that  it  was  appraised 
too  low  Is  unavailing.  Vnland  v.  Crane,  63 
Neb.  451  (88  N.  W.  667). 

136.  (1902.)  A  finding  of  the  court,  on 
the  objection  that  the  appraisement  of  prop- 
erty sold  at  judicial  sale  Is  too  low,  based 
on  a  conflict  of  evidence;  will  not  be  dis- 
turbed or  reviewed,  unless  the  evidence 
clearly  shows  that  there  was  fraud  In  the 
appraisement  Andrew*  v.  Lindley,  63  Neb. 
692  (88  N.  W.  869);  (1902)  Omaha  Loan  d 
Trust  CO.  V.  Walenz,  2  Unof.  806  (90  N.  W. 
222). 

137.  (1902.)  An  appraisement  of  real 
estate  for  the  purposes  of  Judicial  sale,  duly 
made,  cannot  be  assailed  on  the  sole  ground 
that  the  appraisers  were  mistaken  In  their 
valuation  of  the  property.  Taylor  v.  ReU, 
2  Unof.  638  (89  N.  W.  374). 

138.  (1902.)  Where  a  bill  of  exceptions 
Is  quashed,  and  the  sberltrs  return  of  sale 
of  mortgaged  premises  shows  compliance 
with  the  law,  no  objections  that  appraisal 
was  too  low  and  was  fraudulent,  can  be  con- 
sidered. Janotka  v.  Pickara,  3  Unof.  289 
(91  N.  W.  521). 

139.  (1903.)  The  fact  that  four  affida- 
vits are  filed  asserting  the  valuation  of  the 
premises  to  te.  in  the  opinion  of  the  affiants, 
about  one-third  more  than  the  valuation  as 
fbund  by  the  three  appralsera.  Is  not  suffi- 
cient to  show  fraud  on  the  part  of  the  Imt- 
ter.  Pierce  v.  Reed,  3  Unof.  874  (93  N.  W. 
154). 

140.  (1903.)  On  the  hearing  of  a  motion 
to  confirm  the  sale  of  real  estate,  it  ap- 
peared that  the  value  of  the  land  as  fixed 
by  the  appraisers  was  $4,000.  Seven  wit- 


nesses fixed  the  value  at  $4,800,  and  five 
fixed  It  at  $3,200.  Beld,  That  the  ruling 
of  the  trial  court,  sustaining  the  appraise- 
ment, was  not  erroneous.  Firat  Nat.  Bank 
of  North  Platte  v.  Tyler,  4  UnoL  63  (93  N. 
W.  388). 

 Time  for  making  objections. 

141.  (1878.)  Objection  to  confirmation 
of  sale  on  the  ground  ol  irregularity  In  the 
appraisement  comes  too  late  when  first 
urged  after  the  sherltTfl  return  of  com- 
pleted sale.  Bett  v.  Zutavern,  53  Neb.  619 
(74  N.  W.  81). 

142.  (1894.)  Objection  that  the  ap- 
praised value  of  the  property  Is  too  high 
or  too  low,  should  be  made  and  filed  in  the 
case  with  a  motion  to  vacate  the  appraise- 
ment before  a  sale  occurs  thereunder. 
Vought  V.  Foxioorthy,  38  Neb.  790  (67  N. 
W.  688);  (1895)  Bcklund  v.  Willis.  44  Neb. 
129  (62  N.  W.  493):  (1896)  Burkett  V. 
Clark,  46  Neb.  466  (64  N.  W.  1118);  (1903) 
Nimpson  v.  Snook,  2  Unof.  412  (89  N.  W. 
168);  (1902)  Potter  v.  Lynch,  2  Unof.  798 
(90  N.  W.  217);  (1895)  Kearney  Land  rf 
Investment  Co.  v.  AsjtintoaU,  46  Neb.  601 
(63  N.  W.  827);  (1396)  Overall  v.  McShme, 
49  Neb.  64  (68  N.  W.  383);  (1898)  MiU$  v. 
Hamer,  55  Neb.  445  (76  N.  W.  1105). 

143.  (1895.)  After  property  has  been 
sold  the  appraisement  can  only  be  attadied 
for  fraud.  Kearney  Land  d  Investment  Co. 

V.  Aspinwall,  46  Neb.  601  (63  N.  W.  827); 
(1898)  Jarrett  v.  Hoover,  54  Neb.  65  (74  N. 
W,  429);  (1900)  Bemheimer  v.  Hamer,  59 
Neb.  733  (82  N.  W.  18);  (1901)  Insurance 
Co.  of  North  America  t>.  Ackerman^  61  Neb. 
312  (85  N.W.287);  (1903)  Garden  v.  Rager- 
man,  4  Unof.  596  (96  N.  W.  1134). 

144.  (1897.)  In  the  absence  of  fraud  an 
appraisement  can  be  attacked,  on  the  ground 
that  it  is  too  low,  only  by  motion  filed  be- 
fore sale.  OriHUh  v.  Jenkins,  60  Neb.  719 
(70  N.  W.  266). 

146.  (1897.)  Objections  to  the  appraise- 
ment of  property  made  under  an  order  of 
sale  should  be  filed  in  the  trial  court  prior 
to  the  sale.  Hamer  v.  UcFeggan,  61  Neb. 
227  (70  N.  W.  937). 

146.  (1897.)  ObJecUon  that  realty  sold 
under  a  decree  was  appraised  too  low 
comes  too  late  when  made  for  the  first  time 
after  the  sale.  Omnfta  Loan  d  Trust  Co.  v. 
Bertrand,  61  Neb.  508  (70  N.  W.  1120); 
(1897)  Nebratka  Land,  Stock^owing  4 
Investment  Co.  v.  Cutting,  61  Neb.  647  (71 
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N.  W.  312);  (1899)  BeatHty  lnve»tme*t  Co. 
r.  Sizer.  68  Neb.  669  (79  N.  W.  654) ;  (1901) 
ffrav  V.  Eurieh,  2  VnoL  194  (96  N.  W.  343) ; 
(1901)  Gray  v.  Naiman^  2  Unot.  196  (96  N. 
W.  343);  (1902)  Parmer*  d  KertKmt$  8U(U 
Bank  v.  Thomburg,  64  Neb.  76  (89  N.  W. 
6Z6). 

147.  (1897.)  Objections  to  the  appraise- 
ment  of  property  fon  tbe  purpose  of  a  ]adi> 
citl  nle  should  be  filed  prior  to  the  sale. 

yebratka  Land.  Stock-Orowinff  A  Invest- 
ment Co.  p.  McKinJeV'Lanninff  Loan  cE  rrtt»t 
Co..  52  Neb.  410  (72  N.  W.  357);  (1898) 
Bnith  Bro.  Loan  Co.  v.  WeUa,  66  Neb.  210 
(7S  N.  W.  564);  (1899)  Scottiah-AmeHcan 
Mortgage  Co.  v.  Xye.  58  Neb.  661  (79  N. 
W.  553):  (1900)  Dovev  v.  McCulJough,  60 
Neb.  376  (83  N.  W.  171);  (1901)  Emory  v. 
Boyer.  2  Unof.  1  (96  N.  W.  1061);  (1902) 
Saitford  V.  Anderson,  2  Unof.  316  (96  N.  W. 
486);  (1902)  Stein  v.  Parrotte,  2  Unof.  351 
(96  N.  W.  155):  (1902)  McKinney  v.  Glass- 
bum,  2  Unof.  615  (89  N.  W.  698);  (1902) 
Bourfce  V.  Sommers,  3  Unof.  761  (92  N.  W. 
!>9(t):  (1903)  Union  Savings  Bank  v.  Lincoln 
formal  University.  4  Unof.  70  (93  N.  W. 
408). 

148.  (1898.)  Objection  to  conflrmatlon 
of  ttle  on  the  ground  of  irregularity  In  the 
appraisement  comes  too  late  when  first  urged 
siter  tbe  sherltt's  return  of  completed  sale. 
Best  V.  Zutavern.  53  Neb.  619  (74  N.  W.  81). 

149.  (1901.)  The  objection  that.  In  an 
sppraisement,  liens  were  Improperly  de- 
ducted from  the  gross  value  'of  the  lands 
should  be  raised  before  sale  by  motion  to 
vacate  the  appraisement.  United  States 
Vat.  Bank  v.  Hanson,  1  Unof.  87  (96  N.  W. 
384). 

160.  (1902.)  Where  an  appraisement 
was  not  questioned  before  the  sale,  and  the 

Hens  against  it  are  of  a  large  amount,  tbe 
objection  that  the  appraisement  was  too  low 
Is  not  tenable.  Mallory  v.  Patterson,  63 
Neb.  429  (88  N.  W.  686). 

161.  (1902.)  Objections  to  a  conflrma- 
tlon of  Bale  on  the  ground  that  the  appraisal 
was  too  low  and  that  one  of  the  appraisers 
vas  not  a  freeholder  come  too  late  to  be 
anillng  If  made  after  sale  had.  Pha-nix 
Hutttal  Life  Ins.  Co.  v.  Williams.  3  Unof. 
79  (90  N.  W.  756). 

152.  (1903.)  Objections  to  an  appraise- 
ment must  be  made  and  filed  before  tbe 
sale  tabes  place,  or  Informalities  or  itlegal- 
Itles  therein  will  be  deemed  waived,  ifnr- 
ray  v,  ftomtne,  4  Unof.  31  (93  N  W.  1134). 


163.  (1905.)  Objections  to  the  appraisal 
of  property  sold  at  a  Judicial  sale  should 
be  filed  before  tbe  sale,  except  where  fraud 
In  the  appraisement  is  charged.  •  Lewis  v. 
Moreartg,  76  Neb.  316  (106  N.  W.  447). 

154.  (1901.)  Objections  to  an  appraisal 
come  too  late  when  not  presented  for  more 
than  two  months  after  the  sale.  Nebraska 
Loan  d  Trust  Co.  «.  Dicfcerton,  1  Unof.  622 
(95  N.  W.  774). 

— — ■   Second  appraisal. 

165.  (1881.)  Land  having  been  legally 
appraised  at  a  prior  sale  which  was  set 
aside,  and  a  second  sale  made  with  regard 
to  that  appraisement.  It  was  urged  in  re- 
sistance of  a  conflrmatlon  that  the  premises 
had  been  improved  to  the  extent  of  14,000 
between  the  time  of  the  appridsement  and 
tbe  second  sale.  But  It  being  shown  that 
such  Improvement  was  actually  made  at 
the  expense  of  the  plaintiff,  who  was  the 
purchaser  at  both  sales,  while  holding  un- 
der the  first,  held,  that  this  was  not  a 
valid  objection  to  the  second  sale,  no  new 
appraisement  being  necessary  or  proper  un- 
der the  circumstances.  State  Bank  v.  Qreen, 
11  Neb.  303  (9  N.  W.  36). 

156.  (1894.)  Where  a  sale  has  been  va- 
cated for  Irregularities  a  second  and  higher 
appraisement  under  an  alias  order  Is  not 
a  valid  ground  of  objection  to  conflrmatlon. 
Nebraska  Loan  d  Trust  Co.  v.  Hamer,  40 
Neb.  281  (58  N.  W.  696). 

167.  (1896.)  An  officer  Is  required  to 
make  but  one  appraisement  of  real  estate 
until  it  has  been  twice  advertised  and  twice 
offered  for  sale,  whether  under  an  original 
or  an  alias  writ.  Burkett  v.  Clark,  46  Neb. 
466  (64  N.  W.  1113);  (1902)  Lombard  v. 
Pasusta,  2  Unof.  496  (89  N.  W.  266):  (1900) 
Caratena  v.  Eller,  60  Neb.  460  (83  N.  W. 
743). 

158.  (1895.)  An  officer  has  no  authority 
to  cause  real  estate  to  be  reappraised  until 
It  has  been  twice  advertised  and  twice  of- 
fered for  sale.  Surketi  v.  Clark,  46  Neb. 
466  (64  N.  W.  1113). 

169.  (1896.)  Section  496  of  the  code 
construed,  and  held  to  be  a  limitation  on 
tl:e  rower  of  an  officer  to  advertise  and 
offer  for  sale  real  estate  more  than  twice 
under  ohe  appraisement.  Burkett  v.  Clark, 
46  Neb.  466  (64  N.  W.  1113). 

160.  (1899.)  It  is  error  for  a  sheriff  to 
cause  real  estate  to  be  reappraised  before 
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he  bfts  twice  advertised  and  offered  It  for 
sale,  unless  the  flrst  appraisement  has  been 
set  aside.  Beardaley  v.  Higman,  68  Neb. 
257  (78  N.  W.  510). 

161.  (1899.)  But  one  appraisement  of 
real  estate  Is  required  to  be  made  until  the 
propoty  has  been  twice  advertised  and 
twice  offered  for  sale.  Scottish-Mnericm 
Mortgage  Co.  v.  Nve,  58  Neb.  661  (79  N.  W. 
663). 

162.  (1900.)  There  Is  no  authority  in  the 
law  for  a  second  appraisement  of  property 
for  the  purposes  of  a  Judicial  Bale,  unless 
such  property  remains  unsold  for  want  of 
bidders,  after  having  been  twice  advertised 
and  twice  offered  for  sale  under  the  flrst 
appraisement.  Kampman  v.  Ntcefcaner,  60 
Neb.  208  (82  N.  W.  623). 

163.  (1901.)  Where  there  Is  one  valid 
appraisement  of  property  and  a  sale  thereof 
for  more  than  two-thirds  of  such  appraise- 
ment. It  Is  no  Just  ground  of  complaint  that 
there  was  another  appraisement  which  was 
not  valid.  JJational  BanJc  of  Commerce  v. 
Kinkead,  61  Neb.  264  (85  N.  W.  70). 

164.  (1901.)  Under  section  495  of.  the 
code,  when  real  estate  ordered  to  be  sold 
under  decree  of  foreclosure  has  been  ap- 
praised and  twice  offered  for  sale  and  not 
sold  for  want  of  bidders,  a  new  appraisement 
Is  authorized.  Brand  v.  Oameau,  61  Neb. 
287  (85  N.  W.  76);  (1903)  Logan  v.  Wittum, 
67  Neb.  143  (93  N.  W.  146). 

166.  (1902.)  Where  property  has  been 
regularly  appraised  for  Judicial  sale,  a  sec- 
ond appraisement  Is  not  authorized  uutll  the 
property  has  been  twice  advertised  and 
twice  offered  for  sale  and  not  sold  for  want 
of  bidders,  unless  the  appraisement  as  made 
is  for  some  valid  reason  vacated  by  the  trial 
court.  Thompson  v.  Purcetl,  63  Neb.  445 
(88  N.  W.  778). 

166.  (1902.)  Where  the  flrst  judicial  sale 
Is  set  adde  it  is  the  duty  of  the  sheriff  to 
proceed  to  sell  without  a  new  appraisement, 
unless  such  appraisement  has  been  set  aside, 
and  an  order  of  the  court  directing  him  to 
sell  on  such  appraisement,  though  unneces- 
sary, is  not  error.  McKinney  v.  OUutburn, 
2  Unof.  615  (89  N.  W.  598). 

-        Filling  appraisal  and  accompanying 
papers. 

167.  (1876.)  It  is  presumed  that  a  sher- 
iff performed  his  duty  In  regard  to  a  Judicial 
sale,  and  made  the  required  deposit  before 
publication  of  the  notice  of  sale.  But  even 


it  he  did  neglect  sudi  duty.  It  would  not  be 
grounds  fbr  setting  aside  the  sale,  where  a 

copy  of  the  appraisement  was  in  fact  de- 
posited before  the  sale.  La  Plume  v.  Jonea, 
5  Neb.  256.  [Overruled  in  part  Burkett 
V.  Clark,  46  Neb.  466.] 

168.  (1876.)  When  the  record  is  silent 
as  to  when  the  copy  of  the  appraisement 
was  deposited.  It  will  be  presumed  that  the 
sheriff  did  his  duty  and  deposited  it  In  due 
time.  It  may  be  deposited  any  time  before 
sale.  La  Flume  v.  Jones,  5  Neb.  256  [Over- 
ruled In  part.  Burkett  v.  Clarke  46  Neb. 
466.] 

169.  (1879.)  V/here  the  sheriff  causes 
real  estate  to  be  appraised  under  an  order 
of  sale  he  should  forthwith  deposit  a  copy 
of  the  appraisement  with  the  clerk  of  the 
district  court.  He  must  do  so  before  the 
sale,  /ones  o.  Null,  9  Neb.  254  (2  N.  W. 
360). 

170.  (1879.)  It  Is  the  policy  of  the  law  to 
encourage  competition  at  Judicial  sales,  and 
this  can  only  be  done  by  permitting  bidders 
to  examine  the  title  and  the  amount  of  In- 
cumbrances on  the  property,  as  found  by 
the  appraisers.  Jone*  v.  Null,  9  Neb.  S54 
(2  N.  W.  350). 

171.  (1895.)  It  Is  the  duty  of  an  ofllcer 
holding  an  execution  for  the  sale  of  real 
estate  to  cause  said  real  estate  to  be  ap- 
praised and  forthwith — immediately— de- 
posit a  copy  of  the  appraisement  made  with 
the  clerk  of  the  court  issuing  the  order  of 
sale,  in  order  that  parties  interested  in  the 
property  may  know  what  value  has  been 
placed  thereon  by  the  appraisers,  and  if  they 
think  such  appraisement  too  high  or  too  low, 
that  they  may  have  an  opportunity  to  file 
objections  to  the  appraisement  on  that 
ground  before  the  sale  occurs.  Kearney 
Land  A  Investment  Co.  v.  A8p.inicall,  45 
Neb.  601  (63  N.  827);  (1901)  Bosttoick 
V.  Keller,  62  Neb.  815  (87  N.  W.  1060). 

172.  (1895.)  The  object  of  the  statute  in 
requiring  an  officer  to  deposit  the  appraise- 
ment made,  the  application  for  liens,  and  the 
certificates  of  liens  furnished,  before  adver- 
tising the  sale,  is  to  afford  the  execution  de- 
fendant and  plaintiff  an  opportunity  to  know 
at  what  value  the  property  has  been  ap- 
praised, to  examine  and  ascertain  what  liens 
have  been  certified  as  existing  against  the 
property,  and,  If  a  mistake  has  been  made, 
to  affbrd  them  time  and  opportunity  to  make 
application  to  the  court  to  which  the  execu- 
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tloD  Is  returnable  tor  an  order  Tacating  the 
appraisement  before  the  sale  occurs.  Bur- 
tett  V.  OJark.  46  Neb.  466  (64  N.  W.  1113). 

173.  (189S.)  The  word  "forthwith." 
foasd  In  section  491d  of  the  code,  means  Im- 
mediately; without  delay;  directly, — regard 
being  bad  to  the  nature  of  the  act  required 
to  be  performed.  Burtcett  v.  Ctaric,  46  Neb. 
m  (64  N.  W.  1113). 

174.  (1895.)  The  copy  of  the  appraise- 
ment, togther  with  the  writen  application 
tor  liens  and  certificates  of  liens  mentioned 
la  said  section  491d  of  the  dvll  code,  must 
be  deposited  In  the  office  of  the  clerk  from 
which  the  execution  issued,  before  the  sale 
Is  advertised.  Burkett  v.  ClarJc,  46  Neb. 
466  (64  N.  W.  1113);  (1897)  Walker  v. 
Patch,  52  Neb.  763  (73  N.  W.  228);  (1897) 
Reuland  v.  Wough.  52  Neb.  358  (72  N.  W. 
481):  (1900)  Dovey  v.  McOutUtugh^  60  Neb. 
37$  (83  N.  W.  171). 

175.  (1899.)  The  pr  :sions  of  secUon 
4!tld  of  the  code  of  dvll  procedure,  to  the 
elfect  that  a  copy  of  an  appraisement  of  real 
etute  to  be  sold  at  Judicial  sale,  inclusire  of 
the  applications  to  certain  officers  for  certifi- 
cates of  liens  and  such  certificates,  shall  be 
fortbwlth  deposited  In  the  office  of  the  clerk 
of  the  proper  court,  are  mandatory,  and 
nsless  there  is  a  compliance  therewith  prior 
to  the  advertisement  of  the  notice  of  sale, 
any  sale  made  may  be  vacated.  CKo&e  Loan 
•£  Tmtt  Co.  V.  Wood,  58  Neb.  395  (78  N.  W. 
721):  (1901)  Chadron  Loan  «£  Bldg.  Aaa'n 
V.  O'lAnn,  t  Unof.  246  (96  N.  W.  358). 

176.  (1901.)  The  certificate  of  the  sheriff 
that  lie  returned  with  the  order  of  sale  the 
appraisement  made  by  himself  and  the  free- 
holders is  presumptive  evtdencp  that  r^f> 
fact  stated  is  true.  Iowa  Loan  A  Trust  Co. 
V.  Oreenman,  63  Neb.  268  (88  N.  W.  618). 

177.  (1901.)  That  no  oath  was  returned 
with  appraisement;  that  it  was  dated  a  few 
days  oetore  signature  and  filing:  that  there 
was  no  venue  to  certificate  of  copy  filed  and 
no  certificate  of  prior  liens,  will  not  avoid 
appraisement  in  absence  of  any  showing  of 
facts  to  indicate  prejudice  by  reason  of  any 
of  alleged  defects.  Provident  Lift  d  Trust 
Oo.  V.  Dennte,  1  Unof.  196  (96  N.  W.  361). 

178.  (1901.)  SecUon  491d  of  the  code  of 
civil  procedure  does  not  require  the  filing  of 
the  original  application  for  certificates  of 
lIcDB.  and  the  original  certificates  of  liens 
with  a  copy  of  the  appraisement,  but  copies 


thereof.  Vorthwn  Counties  Investment 
Trutt  V,  WiUon,  1  Unof.  348  (96  N.  W.  699). 

179.  (1901.)  Copy  of  appraisal  is  filed  to 
serve  as  a  guide  for  bidders  and  parties  at 
the  sale,  and  a  mere  clerical  defect  will  not 
vitiate  a  substantially  correct  copy.  Emory 
V.  Boyer,  2  Unof.  1  (96  N.  W.  1061). 

180.  (1902.)  The  omission  of  a  revenue 
stamp  from  a  certificate  of  appraisement  will 
not  Invalidate  such  appraisement.  Moseley 

V.  Fillibrown,  64  Neb.  680  (90  N.  W.  1134). 

181.  (1902.)  When  a  copy  of  the  ap- 
praisal of  real  estate  Is  filed  in  the  office  of 
the  clerk  of  the  district  court,  before  the 
land  is  advertised  for  sale,  and  has  attached 
thereto  the  applications  for  and  certificates 
of  liens,  the  filing  mark  being  placed  on  the 
copy  of  the  appraisal  alone,  there  has  been 
a  substantial  compliance  with  the  require- 
ments of  section  491d  of  the  code.  Arming- 
ton  V.  Maben,  2  Unof.  416  (89  N.  W.  251). 

182.  (1902.)  The  filing  with  the  clerk  of 
the  court  of  a  snbstantlally  correct  copy  of 
appraisement  of  real  estate  for  a  Judicial 
sale  Is  sufficient.   Northuiestem  College  v. 

Shreck,  2  Unof.  484  (89  N.  W.  289). 

183.  (1902.)  The  fact  that  a  copy  of  ap- 
praisement was  not  filed  until  the  day  fol- 
lowing the  one  on  which  It  was  made  does 
not  of  Itself  show  that  the  sberltTs  return, 
that  he  filed  it  forthwith,  Is  Incorrect. 
Jforthwestem  College  v.  Shreck,  2  Unof.  484 
(89  N.  W.  289);  (1903)  Wheldon  v.  Comett, 
4  Unof.  421  (94  N.  W.  626). 

184.  (1902.)  The  fact  that  the  copy  of 
the  appraisement  was  not  filed  until  the 
fourth  day  following  the  one  on  which  It  was 
made  does  not  of  Itself  ^ow  that  the  sher- 
iff's return  that  he  filed  It  "forthwith"  is  in- 
correct. Hubbard  V.  Hennessey,  2  Unof.  816 
(90  N.  W.  220). 

185.  (1902.)  "Forthwith,"  as  used  In  sec- 
tion 491d  of  the  code  of  civil  procedure, 
means  as  soon  as  with  reasonable  dispatch 
in  the  ordinary  course  of  business  It  can  be 
done.  Hubbard  v.  Hennessey,  2  Unof.  816 
(90  N.  W.  220). 

186.  (1902.)  Where  the  appraisement 
end  certificates  of  liens  are  filed  on  the  same 
day  the  notice  of  sale  is  first  published  It 
will  be  conclusively  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary,  that 
they  were  filed  before  the  notice  of  sale 
was  published.  Foster  v.  McKinley-Lanning 
Loan  <C  Trust  Co»  3  Unof.  65  (90  N.  W.  765). 
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■   Batting  aside  appraiaal. 

187.  UdOO.)  Wbere  no  attack  has  been 
made  on  an  appraisement  of  property  for 
the  purpose  of  a  Judicial  sale,  an  order  set- 
ting aside  such  appraisement  is  unauthor- 
ized. Kampman  v.  Kicewaner,  60  Neb.  208 
(82  N.  W.  628). 

188.  <1900.)  Property  cannot  be  offered 
for  sale,  or  sold,  under  an  appraisement 
which  has  been  set  aside  by  the  court 
Carstens  v.  filer,  60  Neb.  460  (83  N.  W. 
743). 

189.  (1900.)  A  plaintiff,  by  consenUng  to 
the  sustaining  of  defendant's  motion  to  va- 
cate an  appraisal  of  real  estate,  is  not  there- 
by estopped  from  denying  that  a  subsequent 
appraisal  Is  too  low,  whereby  the  property 
was  valued  at  one-half  the  sum  fixed  by  the 
former  appraisers,  where  it  is  not  shown 
that  there  had  been  no  depreciation  In  the 
market  value  of  the  property  after  the  mak- 
ing of  the  first  appraisement.  Caratena  v. 
Eller,  60  Neb.  460  (83  N.  W.  743). 

190.  (1900.)  An  order  denying  a  motion 
to  vacate  an  appraisement  as  too  low  will.  In 
the  absence  of  a  bill  of  exceptitms,  be  pre- 
sumed to  be  correct.  Johnston  v.  Craig, 
61  Neb.  98  (84  N.  W.  606). 

191.  (1901.)  An  order  of  the  court  vacat- 
ing and  setting  aside  the  first  appraisal  with- 
out any  application  therefor.  Is  Immaterial 
and  In  nowise  affects  the  rights  of  the 
parties  to  the  action.  Brand  v.  Oameau, 
61  Neb.  287  (86  N.  W.  76). 

192.  (1901.)  When  the  appraisement  of 
real  estate  is  set  aside  and  a  new  appraise- 
ment is  made  which  Is  much  higher  that  the 
first,  and  under  which  the  land  Is  sold,  a 
party  claiming  to  own  the  land  Is  not  preju- 
diced by  the  order  vacating  the  first  ai)- 
pralsement,  and,  even  If  erroneous.  It  fs  not 
fiufficlent  grouDd  of  obJe<ftlon  to  the  con- 
firmation of  the  sale.  AcJcerman  v.  Allen- 
Oer,  «2  Neb.  700  (87  N.  W.  643). 

193.  (1902.)  When  a  prior  appraisal  has 
been  vacated  by  order  of  court,  presumably 
upon  a  suflBcIent  showing,  a  motion  subse- 
quently interposed  to  require  the  sheriff  to 
return  such  appraisement  and  proceed  to 
advertise  and  sell  the  pr<^rty  thereunder 
is  properly  overruled,  the  matter  already 
having  been  adjudicated.  Thompson  v.  Pwr- 
cett,  63  Neb.  445  (88  N.  W.  778). 

194.  (1902.)  Where  an  objection  Is  Inter- 
posed to  a  second  appraisement  and  a  sale 
made  thereunder  on  the  ground  that  the 


property  had  not  been  oCTered  for  sale  as  the 
law  required  under  a  prior  appraisement, 
and  the  court.  In  passing  on  the  obJectlMi. 
vacated  the  appraisement  and  sale  and  di- 
rected a  new  appraisement,  held  equivalent 
to  also  vacating  the  first  appraisement 
Thompson  V.  Puroett,  63  Neb.  446  (88  N. 
W.  778). 

 Collateral  attack. 

195.  (1896.)  Appraisers  act  judicially, 
and  the  parties,  Including  the  purdiaser,  are, 
in  collateral  proceedings,  bound  by  the  ap- 
pralsemoit  live  v.  Fahrenholg,  49  Neb.  276 
(68  N.  W.  498;  59  Am.  St  Rep.  540). 

Notice  of  sale. 

196.  (1878.)  Where  an  officer  has  caused 
public  notice  of  the  time  and  place  of  a  sale 
of  real  estate  to  be  given,  for  at  least  thirty 
days  before  the  day  of  sale,  by  advertise- 
ment In  some  newspaper  printed  in  the 
county,  it  Is  unnecessary  to  post  notices  of 
the  time  and  place  of  sale.  Parrat  v.  He- 
Ugh,  7  Neb.  456. 

197.  (1884.)  The  failure  of  the  sheriff  to 
legally  advertise  and  offer  for  sale  property 
which  was  not  sold  tor  want  of  bidders  will 
not  Invalidate  a  subsequent  sale  made  under 
another  ord«r  of  sale  to  which  no  objection 
Is  made.  Empkie  v.  McLean,  16  Neb.  629 
(19  N.  W.  593). 

198.  (1865.)  The  provisions  of  the  code 
which  require  public  notice  of  the  time  snd 
place  of  the  sale  of  real  estate  upon  execu- 
tion to  be  given  "for  at  least  thirty  days 
before  the  day  of  sale,  by  advertisement  in 
some  newspaper,"  etc.,  are  not  satisfied  by 
one  publication  of  the  notice  at  least  thirty 
days  before  the  day  of  sale.  The  word  "for" 
means  "during"  and  the  notice  must  1m  pub- 
lished for  or  during  thirty  days  before  the 
sale.  Laioton  v.  Oibson,  18  Neb.  137  (24 
N.  W.  447). 

199.  (1890.)  It  Is  not  necessary  that  the 
notice  of  a  sale  of  property  or  foreclosnre 
contain  the  title  of  the  cause,  yet  custom 
and  usage  decrees  that,  as  a  means  of  Men- 
tlflcatlou,  the  title  be  substantially  set  out 
McCam  V.  Cooley,  30  Neb.  552  (46  N.  W. 
715). 

200.  (1892.)  In  a  notice  of  side  of  real 
estate  under  a  decree  of  foreclosure,  while 
it  is  proper  to  state  the  amount  of  the  de- 
cree, such  statement  is  not  essential  to  the 
validity  of  the  notice.  Stratton  v.  Beit- 
dorph,  35  Neb.  314  (53  N.  W.  136);  (1902) 
Bourke  v.  Sommers,  3  Unof.  761  (U  N.  W. 
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990);   (1903)  GaUentine  v.  Oumminfft,  i    more  than  the  sheriff  was  authorised  to  or 


Cnof.  690  (96  N.  W.  178). 

201.  (1894.)  A  sale  will  not  be  vacated 
for  inaccuracies  of  recitals  In  the  published 
notice  which  were  in  no  way  prejudicial  to 
the  parties  or  the  purchaser.  Xebrofifea 
LoM  i  Trut  Co.  V.  Samer,  40  Neb.  281  (E8 
N.  W.  696). 

202.  (1897.)  A  sOieriff  may  not  legally 
charge  as  costs  for  printing  a  notice  of  sale 
of  real  estate  any  greater  sum  than  he  act- 
ually paid  the  printer  therefor.  Phcenix 
In».  Co.  «.  McEwmp,  62  Neb.  666  (72  N.  W. 
9S6). 

203.  (1898.)  It  Is  not  a  cood  objection  to 
the  conilnnatlon  of  a  Judl<dal  sale  of  reiUty 
that  the  notice  of  sale  did  not  accurately 
state  the  svm  for  which  the  land  would  be 
sold.  Amaakeag  BavingM  Bank  v.  BobTtina, 
MNeb.  77e  (74  N.  W.  261). 

204.  (1900.)  A  noUce  of  sale  which 
states  that  the  sale  Is  to  be  made  by  virtue 
of  an  order  issued  out  of  the  district  court, 
in  a  certain  case,  entitling  It,  is  a  sufficient 
compliance  with  the  statute.  P«ar<on  v. 
Badger  LwRber  Co.,  60  Neb.  107  (82  N.  W. 
374). 

206.  (1900.)  Under  a  decree  of  foreclos- 
ure which  reqtrires  that  city  lots  shall  be 
sold  separately,  the  publlshei.  notice  of  sale 
need  not  specially  state  that  the  lots  will  be 
offered  for  sale  separately,  when  such  notice 
states  that  they  will  be  sold  In  the  manner 
provided  by  the  decree.  Car$ten»  v.  Etler, 
<0  Neb.  460  (83  N.  W.  743). 

206.  (1901.)  Notice  of  sale  held  suffl- 
dent,  although  not  stating  whose  Interest  in 
the  land  was  being  sold,  nor  the  amount  due 
tor  the  satisfaction  of  which  the  land  was  to 
be  sold.  Iowa  Loan  £  Trutt  Go.  v.  Whittler, 
€2  Neb.  698  (87  N.  W.  538). 

207.  (190L)  The  notice  required  for  the 
sale  of  land  upon  execution  or  order  of  sale 
need  not  contain  a  statement  of  the  amount 
due  upon  the  Judgment  or  decree  for  the 
saUsfactlon  of  which  the  sale  is  to  be  made. 
BHll  V.  aeviMwr,  63  Neb.  87  (88  N.  W. 
174). 

208.  (1901.)  Hie  publiahed  notice  of  a 
Judicial  sale  Is  not  fatally  d^actlve  because 
one  who  is  not  a  party  to  the  decree  Is 
named  in  the  notice  among  a  large  number, 
of  defendants.  OmaAa  Loan  &  Trtut  Co.  v. 
K«tk,  63  Neb.  266  (88  N.  W.  620). 

209.  (1901.)    A  noUce  of  aherirs  sale  Is 
not  rendered  Invalid  by  Including  therein  • 


did  in  fact  sell.  Northioettern  Mutual  Life 
Int.  Co.  V.  Marshall,  1  Unof.  36  (96  N.  W. 
367). 

209a.  (1901.)  ObJecUon  that  orter  and 
notice  make  no  mention  of  the  assignment 

of  the  decree,  nor  available  In  the  absence 
of  any  showing  of  prejudice.  MacLagan  <£ 
Pierce  v.  Witte,  1  Unof.  488  (96  N.  W.  490). 

210.  (1902.)  A  sale  wlU  not  ba  vacated 
merely  because  the  notice  of  sale  does  not 

correctly  state  the  date  the  decree  was  ren- 
dered, where  the  notice  otherwise  with  suf- 
ficient accuracy  describes  the  decree  under 
which  the  sale  was  made.  Mead  v.  Hoover, 
68  Neb.  419  (88  N.  W.  655). 

211.  (1902.)  A  judicial  sale  will  not  be 
set  aside  merely  because  the  notice  of  sale 
does  not  state  the  amount  due  on  the  decree. 
Dederich  v.  Qilletpie,  63  Neb.  422  (88  N.  W. 
659). 

212.  (1902.)  A  notice  of  sate  under  a 
decree  of  foreclosure  Is  not  defective  be- 
cause it  falls  to  state  the  amount  due  upon 
the  mortgage  as  fixed  by  the  decrse.  lotoa 
Loan  d  Tru*t  Co.  v.  Estate  of  Devail,  63 
Neb.  826  (89  N.  W.  881). 

213.  (1902.)  There  Is  no  requirement  of 
the  statute  that  the  notice  of  sale  under  a 
decree  of  foreclosure  shall  contain  a  state- 
ment that  the  sale  Is  to  be  made  under  a 
decree  of  foreclosure.  Jtamter  v.  Johnson, 
2  Unof.  626  (89  N.  W.  881). 

214.  (1902.)  A  notice  of  sale  which  fol- 
lows the  decree  In  stating  the  claims  for 
satisfaction  whereof  the  land  la  to  be  sold  is 
not  opea  to  objection.  Irregularities  or 
•mm- in  decree  must  be  corrected  aa  such. 
Lew  V.  Etna,  3  Unof.  U  (90  N.  W.  «40). 

215.  (1908.1  Where  a  decree  of  foreclos- 
ure provides  that  the  land  shall  be  sold  In 
separate  tracts,  and  the  notice  of  sale  gives 
a  separate  description  of  each  of  sucb  tracts, 
the  omission  to  state  in  the  notice  that  the 
tracts  are  to  be  separately  sold  is  not  a  valid 
objection  to  confirmation.  Bldridge  9.  Wes- 
ierski,  4  Unof.  617  (94  N.  W.  961). 

215a.  (1906.)  Mere  Irregnlarltiei  In  ft 
published  notice  of  sale  that  are  not  prsjn- 
dlcial  win  not  cause  a  vacation  at  the  sale. 
Farm  Land  Co.  v.  St,  Aoyner,  T8  Nab.  819 
(102  N.  W.  610). 

 Publication. 

See  Ketcspapers,  %%  1-6. 

216.  (1880.)  In  a  sale  of  real  estate  on 
weeution  under  tha  provlsiona  of  section 


1S81 


Digitized  by 


1£17 


JUDICIAL  SALES. 


{230 


497  of  the  code,  notice  of  the  sale  must  be 
published  during  thirty  days  before  the  date 
of  the  sale.  Miller  v.  Lefever,  10  Neb.  77 
<4  N.  W.  929);  (1896)  Young  v.  Figg,  76 
Neb.  526  (107  N.  W.  788). 

217.  (1885.)  A  sale  of  real  estate  under 
an  order  of  sale,  where  the  notice  Is  not  pub- 
lished at  least  thirty  days  before  the  sale, 
will  be  sot  aside  on  motion;  but  if  the  sate 
is  confirmed  without  objection,  In  the  ab- 
sence of  fraud  the  .purchaser  will  acquire  a 
good  Utle.  Wyant  v,  TutMll,  17  Neb.  495 
(23  N.  W.  842). 

218.  (1886.)  The  provisions  of  the  code 
which  require  public  notice  of  the  time  and 
place  of  the  sale  of  real  estate  upon  execu- 
tion to  be  given  "for  at  least  thirty  days 
before  the  day  of  sale,  by  advertisement  in 
some  newspaper,"  etc.,  are  not  satisfied  by 
one  publication  of  the  notice  at  leaat  thirty 
days  before  the  day  of  sale.  The  word  "for" 
means  "during"  and  the  notice  must  be  pub- 
lished for  or  during  thirty  days  before  the 
sale.  Lawton  v.  OiUon,  18  Neb.  137  (24 
N.  W.  447). 

219.  (1890.)  Where  the  first  publicaUon 
notice  of  a  sheriff's  sale  was  made  March 
16,  the  last  April  13,  and  the  notice  was 
published  in  every  Issue  of  the  paper  be- 
tween the  date  of  the  first  publication  and 
AprU  16,  4h«  day  of  sale,  held  sufficient. 
Carloto  V.  AMitman  Co.,  28  Neb.  672  (44  N. 
W.  873). 

220.  (1894.)  The  sUtute  providing  for 
notice  of  sales  of  land  upon  execution  or 
foreclosure  does  not  require  that  the  news- 
paper in  which  such  notice  is  published  shall 
have  a  general  circulation  in  any  particular 
city  or  portion  of  the  county.  Smith  v. 
Foxworthy,  39  Neb.  214  (67  N.  W.  994). 

221.  (1894.)  A  Judicial  sale  occurred  on 
the  26th  of  April.  The  first  publication  of 
the  notice  of  such  sale  was  made  on  the 
21st  of  March.  As  thirty  days  Intervened 
between  the  date  of  the  first  publication  and 
the  date  of  the  sale,  held  sufficient.  Ton 
Dom  V.  MengedoM,  41  Neb.  626  (59  N.  W. 
800). 

222.  (1897.)  A  notice  of  a  foreclosure 
Bale  set  for  February  21.  which  was  pub- 
lished in  a  weekly  newspaper  in  five  con- 
secutive Issues  ot  the  paper,  beginning  Jan- 
uary 19,  Is  a  sufficient  advertisement  under 
the  statute  requiring  publication  for  at  least 
thirty  days  before  the  day  of  sale.  lie- 
Iratka  Land,  Btock-Orowing  d  Invettment 


Co.  V.  McKinley-Lanning  Loan  d  TruMt  Co., 
52  Neb.  410  (72  N.  W.  357). 

223.  (1902.)  Notice  ot  a  judicial  sale  U 
not  invalid  because  the  newspaper  in  which 
It  was  Inserted,  although  published  in  the 
proper  county,  was  partly  printed  outside  of 
such  county.  JEtna  Life  Int.  Co.  v.  WorUa- 
zewtki,  63  Neb.  636  (88  N.  W.  855). 

224.  (1902.)  If  noUce  of  a  Judicial  sale  Is 
first  published  at  least  thirty  days  before  the 
sale,  and  its  publication  is  continued  In  each 
successive  Issue  of  the  paper  between'  the 
first  Insertion  and  the  day  of  the  sale,  the 
notice  is  valid,  without  publication  on  the 
day  of  sale.  Mallory  v.  Fatteraon,  63  Neb. 
429  (88  N.  W.  686). 

226.  (1902.)  Objections  that  the  news- 
paper in  which  a  notice  of  a  Judidal  sale 
was  published  was  a  semi-weekly  paper.  In- 
stead of  a  weekly,  cannot  be  sustained  with- 
out proof  sufficient  to  overcome  the  pub- 
lisher's affidavit  tbat  the  paper  Is  issued 
once  a  week.  UaOory  v.  Fatterton,  63  Neb. 
429  (88  N.  W.  686). 

226.  (1902.)  Publication  of  notice  of  sale 
in  each  issue  ot  a  semi-weekly  paper 'for 
thirty  days  Is  a  sufficient  compliance  with 
the  statutory  requirements  In  that  respect 
FoHer  V.  Lynch,  2  Vnof.  798  (90  N.  W.  217). 

227.  (1903.)  NoUce  of  a  Judicial  sale 
published  In  every  issue  ot  a  weekly  news- 
paper for  thirty  days  before  the  day  of  sate 
Is  sufficient  Cuyler  v.  Tate,  67  Neb.  317  (93 
N.  W.  676). 

228.  (1903.)  The  fact  that  a  notice  ot 
foreclosure  sale  bears  a  different  date  at  Its 
first  insertion  than  in  the  successive  Issues 
of  the  paper  containing  it  will  not  vitiate 
the  proceedings  If  the  date  of  the  sale  itself 
and  all  other  essential  features  of  the  notice 
are  correctly  stated  througftiout  the  several 
publications.  Fierce  v.  Reed,  3  Unof.  874 
(93  N.  W.  154). 

229.  (1904.)  A  newspaper  having  the 
requisite  publication  and  circulation  In  Doug- 
las county  required  by  law,  the  fact  that  it  Is 
an  exponent  ot  socialistic  doctrines  does  not 
avoid  or  render  unlawful  a  publication  of 
notice  In  it.  Michigan  Mutual  Life  In*.  Co. 
V.  Klatt.  6  Unof.  306  (98  N.  W.  436). 

230.  (1906.)  A  notice  of  a  Judicial  sale 
of  lands  must  be  published  for  at  least  thirty 
days  next  preceding  the  date  of  sale  and 
must  appear  In  all  the  regular  Issues  of  the 
paper  during  that  period.  Stevens  v.  Najh 
lor.  75  Neb.  325  (106  N.  W.  446). 
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231.  (1906.)  The  Omaba  Dally  Record  is 
a  "newspaper,"  within  the  meaning  oC  sec- 
tion 497  ct  the  code.  UerHll  v.  Conroy,  77 
Neb.  228  (109  N.  W.  176). 

——Description  of  property. 

232.  (1883.)  If  land  of  the  description 
given  is  within  a  county  where  an  action  Is 
commenced  to  foreclose  a  mortgage  thereon, 
the  omission  of  the  name  of  the  county  or 
principal  meridian  In  the  affidavit  and  notice 
is  not  ffttal.  Foutt  v.  Mann,  IS  Neb.  172 
(18  N.  W.  64). 

233.  (1884.)  On  proceedings  to  affirm  a 
sale  of  mortgaged  premlseB,  no  objection 
will  be  heard  founded  on  an  erroneous  or 
Imperfect  description  of  the  premises  In  any 
of  the  proceedings,  unless  It  be  alleged  and 
shown  that  the  party  objecting  will  be  preju- 
diced thereby;  nor  in  cases  of.  pei:sonal 
service  or  appearance  of  such  party  In  the 
action,  and  such  erroneous  or  imperfect  de- 
scription occurs  in  proceedings  before  Judg- 
ment, cooper  V.  Fots.  16  Neb.  515  (19  N.  W. 
50G);  (1903)  Butchinton  v.  Smidt,  4  Unof. 
850  (96  N.  W.  601). 

234.  (1892.)  A  notice  of  Mle  under  a 
mortgi^e  or  decree  will  generally  be  held 
snfflclent  if  the  property  be  described  as  in 
the  mortgage  or  decree.  Miller  v.  Lauham, 
35  Neb.  886  (S3  N.  W.  1010). 

236.  (1897.)  In  the  decree  of  foreclosure 
of  a  mortgage  the  real  estate  was  described 
as  the  "3.  B.  ^  of  section  24  in  township 
12  N.  and  range  IB  W.  of  the  sixth  P.  M.,  In 
Buffalo  county."  The  description  on  the  no- 
tice of  sale  was  the  same,  except  the  de- 
8criptl<Hi  read  "in  township  12,"  without 
showing  whether  the  township  was  north  or 
Bonth.  Beld.  That  there  was  no  variance  in 
the  description  between  the  decree  and  the 
notice  of  sale.  Nebra$ka  Land,  8tock-0row- 
ing  i  Investment  Co.  v.  Cutting,  51  Neb. 
647  (71  N.  W.  312). 

236.  (1897.)  The  omission  of  the  word 
"north"  after  the  number  of  the  township, 
in  describing  land  offered  for  sale  under  de- 
cree of  foreclosure,  does  not  Invalidate  the 
notice  of  sale,  where  the  description  is  not 
thereby  rendered  ambiguous.  Bamer  v.  Mo- 
Kinlejf-Lanning  Loan  A  Trust  Co.,  62  Neb. 
7W  (72  N.  W.  1041). 

237.  (1901.)  The  notice  of  sale  required 
under  sebtion  497  of  the  code  of  cItU  pro- 
cedure is  sufficient  where  It  describes  the 
property  with  reasonable  cerUlnty.  Stull 
V,  Seymour,  63  Neb.  87  (  88  N.  W.  174). 
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238.  (1901.)  The  notice  of  a  Judicial  sale 
should  contain  such  a  description  as  to  in- 
form the  public  of  the  general  nature  of  the 

property  to  be  offered  at  the  sale.  iforrMon 
V.  Lincoln  Savinge  Bank  Safe  Deposit  Co., 
1  Unof.  449  (96  N.  W.  230). 

239.  (1902.)  A  sale  of  lands  under  a  de- 
cree of  foreclosure  will  not  be  invalidated  by 
reason  of  a  manifest  error  In  giving  the 
meridian  number,  when  the  remainder  of  the 
description  as  to  the  location  of  the  prop- 
erty, after  rejecting  that  which  Is  erroneous. 
Is  sufficiently  definite  and  certain  to  enable 
the  land  to  be  located.  Salisbury  v.  Murphy, 
63  Neb.  416  (88  N.  W.  764). 

240.  (1902.)  That  the  meridian  In  which 
lands  are  situated  Is  not  stated  In  the  notice 
of  sale  will  not  Invalidate  It  when  the 
county,  town,  range,  section  and  part  thereof 
are  correctly  given.  Crott  v.  Leidich,  63 
Neb.  420  (88  N.  W.  667). 

——Proof  Of  publication. 

241.  (1879.)  Tbe  sheriff's  return  stating, 
"that  on  the  twenty-fourth  day  of  July,  A.  D. 
1877,  I  caused  a  notice  to  be  published  In 
the  Nebraska  Herald,  a  newspaper  printed 
and  of  general  circulation  In  said  county, 
that  I  would  offer  said  real  estate  for  sale  at 
the  south  door  of  the  court  house.  In  said 
county,  on  the  twenty-seventh  day  of  August, 
A.  D.  1877,  at  11:45  A.  M.  of  said  day,"  etc., 
is  sufficient  evidence  of  publication  of  notice 
of  sale.   Drew  v.  Kirkham,  8  Neb.  477. 

242.  (1880.)  Proof  of  the  due  publication, 
of  a  notice  of  a  sale  under  foreclosure  pro- 
ceedings may  be  made  by  the  affidavit  of 
any  i>erson  having  knowledge  of  the  fact 
Miller  V.  Lefever,  10  Neb.  77  (4  N.  W.  929) ; 
(1897)  Johnson  v.  Colby,  52  Neb.  327  (72 
N.  W.  313);  (1901)  Home  Ins.  Co.  v.  Clark, 
1  Unof.  844  (95  N.  W.  1056). 

243.  (1880.)  A  certificate  In  the  sheriffs 
return  to  the  order  of  sale  that  "on  the  fifth 
day  of  March,  A.  D.  1879,  I  caused  a  notice 
to  be  published  In  the  Nebraska  Herald 
*  •  •  that  I  would  offer  said  real  estate 
for  sale,"  cannot  be  taken  as  proof  of  when 
the  notice  was  In  fact  first  published.  IfiZIer 
t).  Lefever,  10  Neb.  77  (4  N.  W.  929). 

244.  (1897.)  The  afRdavit  proving  publi- 
cation may  be  made  immediately  after  the 
last  publication,  even  though  that  be  less 
than  thirty  days  after  the  first.  Nebraska 
Land.  8tock-<3rotDing  Inveatment  Co.  v. 
McKinley-Lanning  Loan  4  Trust  Co.,  62 
Neb.  410  (72  N.  W.  367). 
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245.  (1897.)  The  word  "printed,"  In  the 
statute  reatilrlng  the  notice  to  be  in  some 
newspaper  printed  In  the  county,  Is  used  In 
the  sense  of  "publishd,"  and  an  affidavit 
that  the  newspaper  was  pu'j?(shed  In  the 
county  is  therefore  sufflclent.  yebraska 
Land,  Stock-Growing  d  Investment  Co.  v. 
M cKinley-Lanning  Loan  d  Trutt  Co.,  52 
Neb.  410  (72  N.  W.  357). 

246.  (1898.)  Where  the  return  of  a  ju- 
dicial sale  by  a  sheriff  recited  that  publica- 
tion had  been  made  in  a  newspaper  printed 
and  in  general  circulation  in  the  proper 
county,  naming  it,  it  devolved  upon  the 
party  attacking  the  vaUdity  of  the  sale  to 
show  why  there  was  not  sufficient  compli- 
ance with  the  provisions  of  section  497,  code 
of  civil  procedure,  If  that  is  the  dsfect  relied 
upon.  Nye  v,  Rogera,  56  Neb.  3S3  (76  N. 
W.  8S4). 

247.  (1898.)  A  purported  affidavit  of 
proof  of  publication  of  notice  of  sale  of  land 
under  an  order  of  sale  is  not  sufficiently  au- 
thenticated if  It  lacks  the  signature  of  an 
officer  to  tlie  jura^  Rolmea  t>.  CrooJu,  66 
Neb.  466  (76  N.  W.  1073). 

248.  (IdOl.)  Form  of  affidavit  showing 
publication  of  a  notice  of  sale  under  fore- 
closure ezamlned,  and  held  BuflScient.  Hone 
Ins.  00.  V.  Clark,  1  Unot.  844  (96  N.  W. 
1066). 

249.  (1»01.)  A  aheria  made  a  sale  under 
a  decree  of  fbreclosure,  and  did  not  file  with 
his  return  the  affidavit  of  the  publisher 

.  showing  due  publication  of  the  notice  of 
such  sale  until  the  day  after  It  actually  took 
place.  ffeW,  Not  prejudicial  to  the  rights  of 
the  mortgagor  or  owner  of  the  land.  Nash  v. 
Wilkinson,  2  Unof.  228  (96  N.  W.  623). 

260.  (1902.)  Where  the  sheriffs  return 
of  a  sale  shows  a  sufficient  notice  and  Is  not 
denied,  the  fact  that  the  printer's  affidavit 
was  made  before  notice  was  complete  and 
falls  to  state  fully  the  facts  as  to  a  legal 
publication,  Is  not  material.  Northwestern 
College  v.  Shreck,  2  Unof.  484  (89  N.  W. 
289). 

251.  (1903.)  While  tbe  return  of  a  sher- 
ifr  to  an  order  of  sale  should  have  attached 
thereto  an  affidavit  hy  some  person  possesB- 
ing  the  requisite  knoiriedge  that  publication 
of  notice  of  the  sale  has  been  made  for  the 
period  required  by  statute,  yet,  in  the  ab- 
sence of  such  affidavit,  where  the  return  re- 
cites that  publication  of  notice  was  duly 
made,  it  will  be  presumed,  as  against  an  ob* 
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Jection,  unsupported  by  any  evidence,  that 
publication  was  not  made  for  the  necessary 
period,  that  the  recital  In  the  return  is  true. 
Shepherd  v.  Venuto,  6  Unof.  30  (97  N  W 

226). 

252.  (1904.)  A  sheriff's  return  of  publl- 
cation  of  noUce  of  sale  In  the  Workers'  Ga- 
zette and  publisher's  affidavit  of  publication 
in  the  Trl-Clty  Workers*  Gazette,  it  not  ap- 
pearing that  there  are  two  papers  of  such 
names  in  Douglas  county,  sufficient  to  show 
publicaUon  In  the  Tri-City  Workers*  Gkizette. 
Michigan  Mutual  Life  Ins.  Co.  v.  Elatt  5 
Unof.  305  (98  N.  W.  436). 

Order  of  sale. 

Mandamus  to  compel  clerk  to  issue  order 
of  sale,  see  Clerk  of  Courts,  1 31. 

253.  (1896.)  An  order  of  sale  of  real  es- 
tate should  contain  or  have  atUched  thereto 
a  copy  of  the  decree,  as  the  officer  in  making 
such  flale  must  strictly  follow  the  terms  of 
the  Acree.  Burkett  v.  Clark,  46  Neb  466 
(64  N.  W.  1113). 

254.  (1896.)  The  terms  "execution"  and 
"order  of  sale"  are  used  interchangeably  In 
the  statutes,  and  either  is  but  a  written  com- 
mand, under  the  seal  of  the  court,  anthorix- 
Ing  and  directly  the  officer  to  whom  It  Is  di- 
rected to  execute  the  court's  Judgment 
Burkett  V.  Clark,  46  Neb.  466  (64  N  W 
1113).  '  * 

255.  (1895.)  Section  490  of  the  code  Is  a 
legislative  sanction  and  adopUon  of  the 
ancient  writ  of  venditioni  exponas,  a  writ  by 
which  an  officer  Is  commanded  to  sell  prop- 
erty already  levied  upon.  Burkett  v.  Clark 
46  Neb.  466  (64  N.  W.  1113). 

266.  (1895.)  By  section  604  of  the  code 
the  legislature  made  the  writ  of  venditioni 
exponas  applicable  to  sales  of  r«al  estate 
Burkett  v.  Clark,  46  Neb.  466  (64  N  W 
1113).  "  ' 

257.  (1896.)  The  fact  that  all  the  prop- 
orty  made  liable  by  a  decr«e  is  not  described 
In  the  execution  or  order  of  sale  Issued  Is 
sufficient  reason  to  authorize  the  district 
court  to  recall  the  order  of  sale  and  set 
aside  the  appraisement  made  thereunder. 
Beatrice  Paper  Co.  v.  Beloit  Iron  Works 
46  Neb.  900  (65  N.  W.  1059). 

258.  (1897.)  Where  a  decree  and  an 
order  of  sale  differ,  the  decree  governs. 
McKinley-Lanning  Loan  d  Trust  Co  v 
Earner,  52  Neb.  709  (72  N.  W.  1042). 

259.  (1898.)   An  order  of  sale  headed 
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"The  State  of  Netoaska,  Countr  of  Gage,  to 
the  Sheriff  of  said  county,"  complies  with 
section  24,  article  YI  of  the  constitution, 
providing  that  "all  process  shall  run  in  the 
name  of  the  state  of  Nebraska."  Hoyt  v. 
Little,  6B  Neb.  71  (76  N.  W.  M). 

360.  (1898.)  The  sale  of  real  property 
tinder  foreclosure  proceedings  is  by  Tirtue 
of  the  decree,  the  terms  of  which  cannot  be 
modified  or  cantrolled  by  an  order  of  sale 
Issned  by  the  clerk  of  the  court  in  which 
such  decree  Is  entered.  Wagenkneckt  V. 
Seeley,  65  Neb.  769  (76  N.  W.  473). 

261.  (18»9.}  An  order  of  a  district  court 
setting  adde  a  sale,  but  retaining  the  ap- 
praisement made  of  the  property  and  direct- 
ing an  alias  order  of  sale,  is  not  void  if 
erroneous;  and  ft  is  not  erroneons  where  the 
property  has  only  been  once  offered  for  sale. 
BearOaley  v.  Higman.  58  Neb.  257  (78  N. 
W.  610'). 

362.    (1901.)    Tbe  failure  of  a  sheriff  to 
Dote  on  an  order  of  sale  the  hour  of  the 
day  on    which  the  order  cam-'?  into  his 
bands,  will  not  Invalidate  tbe  sale.  Oood* 
«.  AoMom,  68  Neb.  78  (88  N.  W.  169). 

263.  (1901.)  A  decree  Is  not  invalidated 
merely  because  the  order  of  sale  contains  no 
prorislons  as  to  the  time  such  order  Is  re- 
tamable.  Oooding  V.  Rafuom,  63  Neb.  78 
(88  N.  W.  169). 

264.  (1901.)  Omission  to  enter  In  the 
order  of  sale  the  sum  found  and  decreed 
due  on  a  third  Hen,  or  foreclosure,  does  not 
affect  the  right  to  the  title  of  the  purchaser 
at  the  sale,  even  though  the  i»operty  did  not 
sell  for  enough  to  satisfy  the  prior  Hens; 
nor  is  it  grounds  for  setting  aside  the  sale. 
Lamton  V.  Bohrer,  63  Neb.  106  (88  N.  W. 
161). 

265.  (1901.)   A  sale  of  real  estate  ordered 

In  a  decree  of  foreclosure  will  not  be  set 
aside  on  the  sole  ground  that  no  copy  of 
tbe  decree  accompanied  an  order  of  sale  Is- 
sued by  the  clerk  to  the  sheriff;  neither  will 
audi  sale  he  disturbed  because  the  value  of 
the  premises,  as  returned  by  the  appraisers 
Is  less  than  the  value  fixed  by  parties  wfaose 
affldavlts  are  offered  to  Impeach  the  ap- 
praisement. Tootle.  Lemon  <t  Co.  v.  Willy, 
1  Unof.  711  (96  N.  W.  342);  (1903)  Oallen- 
tine  V.  Cumminfft,  4  Unof.  690  (96  N.  W. 
178). 

366.  (1902.)  Mere  clerical  errors  In  an 
order  of  sale,  which  are  not  ppejudicial,  will 
not  Invalidate  a  sale  made  In  pursnance 


thereof.  Mead  v.  Hoover,  63  Neb.  419  (88 
N.  W.  655). 

267.  (1902.)  ObJecUon  that  order  of  sale 
recited  a  wrong  date  of  decree  held  Imma- 
terial. Colony  V.  Billingsley,  2  Unof.  670 
(89  N.  W.  744). 

268.  (1903.)  The  failure  of  the  clerk  to 
attach  his  seal  to  the  order  of  sale  until 
after  tbe  sale  has  taken  place  Is  not  fatal. 
WhelOon  v.  Oomett,  4  Unof.  421  (94  N.  W. 
626). 

 Necessity. 

269.  (1878.)  In  a  sale  made  under  the 
authority  of  a  decree  in  equity,  the  court  Is 
the  vendor,  and  the  commissioner  making 
the  sale  is  the  mere  agent  of  the  court.  Tbe 
decree  directs  the  sale  of  tbe  property  and 
the  application  of  tbe  proceeds  to  the  pay- 
ment of  the  debt,  and  is  a  sufficient  warrant 
of  authority  to  thA  officer  to  sell  as  directed 
the  decree.  Parrat  v.  Neliph,  T  Neb.  456. 

270.  (1897.)  A  decree  of  foreclosure  Is 
sufficient  authority  in  Itself  for  its  execution. 
No  order  of  sale  need  Issue,  and  If  one  be 
issued,  a  sale  made  thereunder  will  not  be 
set  aside  for  formal  defects  in  the  order,  or 
for  failure  of  the  ofBcer  to  follow  entirely 
the  command  of  the  order,  provided  he 
follow  the  law  and  the  decree.  Johneon  v. 
Colby,  52  Neb.  327  (72  N.  W.  313). 

271.  (1897.)  An  order  of  sale  Is  not  nec- 
essary to  the  execution  of  a  decree  of  fore- 
closure. Johnson  V.  Colby,  52  Neb.  327  (72 
N.  W.  313);  (1901)  Salisbury  v.  Murphy,  63 
Neb.  416  (88  N.  W.  764);  (1902)  Ifeod  v. 
Hoover,  63  Neb.  419  (88  N.  W.  665);  (1902) 
McKinney  v.  Qla*hum,  2  Unof.  61S  (89  N. 
W.  698). 

272.  (1898.)  A  decree  of  foreclosure  may 
be  executed  without  order  of  sale.  If  one 
be  issued.  It  cannot  limit  the  power  con* 
ferred  by  the  decree.  Jarrett  v.  Hoover,  64 
Neb.  66  (74  N-  W.  429). 

273.  (1899.)  A  decree  of  the  district 
court  directing  the  sale  of  real  property  to 
be  made  by  the  sheriff  need  not  be  supple- 
mented by  a  formal  order  of  thk  clerk  of  the 
district  court  to  give  efficacy  to  such  decree. 
Bristol  Savings  Bank  v.  Field,  57  Neb,  670 
(78  N.  W.  254;  73  Am.  St.  Rep.  639). 

274.  (1900.)  The  sherirs  authority  to 
sell  mortgaged  real  estate  Is  derived  from 
the  decree  of  foreclosure  and  not  from  the 
order  of  sale  issued  by  the  clerk  of  the  court. 
Passumpsic  Savings  Bank  v.  MauUck,  60 
Neb.  469  (83  N.  W.  672;  83  Am.  St.  Rep. 
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639);  (1901)  Xationai  Bank  of  Commerce 
V.  Einkead,  61  Neb.  264  (85  N.  W.  70). 

275.  (1901.)  A  decree  of  foreclosure  con- 
stitutes the  authority  of  a  sheriff  to  sell  the 
property  therein  descrihed,  and  an  order  of 
sale  need  not  lasne.  Oooding  v.  Ramton, 
63  Neb.  78  (88  N.  W.  169). 

276.  (1901.)  In  an  action  to  foreclose  a 
real  estate  mortgage  the  sheriff's  authority 
to  sell  the  mortgaged  property  is  derived 
from  the  decree  of  foreclosure,  and  not  from 
the  order  of  sale  Issued  by  the  clerk  of  the 
court.  Young  ^.  Wood,  63  Neb.  291  (88  N. 
W.  528). 

277.  (1902.)  A  formal  order  of  sale  is- 
sued by  the  clerk  of  the  court,  commanding 
the  sheriff  to  carry  the  decree  of  sale  Into 
effect,  has  long  been  recognized  in  the  prac- 
tice as  a  proper  method  to  be  resorted  to 
for  the  purpose  of  calling  Into  action  the 
powers  of  the  sheriff,  and  must  be  held 
to  be  proper  practice  for  the  purpose. 
Cuyler  v.  lAllv.  65  Neb.  607  (91  N.  W.  391). 

——Notice  of  laanance. 

278.  (1894.)  It  Is  neither  fraudulent  nor 
unfair  for  the  plaintiff  in  a  foreclosure  case 
to  proceed  with  all  legal  dispatch  after  the 
time  of  redemption  has  expired,  nor  is  he 
required  to  give  the  defendant  notice  of  the 
Issuance  of  the  order  of  sale.  Smith  v. 
Foxvjorthv,  39  Neb.  214  (57  N.  W.  994). 

279.  (1898.)  Failure  to  notify  defendants 
of  the  issuance  of  an  order  of  sale  and  of  the 
meeting  of  the  appraisers  Is  not  a  valid  ob-. 
Jection  to  confirmation.  MiUa  v.  Bamer,  66 
Neb.  446  (76  N.  W.  1106). 

^^^■■BMH  ^^mffn  j-TP^^y* 

280.  (1898.)  A  decree  foreclosing  a  real 
estate  morUiage  was  rendered  June  5  for 

$363.  July  11  an  order  of  sale  was  Issued 
and  July  20  a  remittitur  of  $20  was  entered 
in  open  court.  The  order  of  sale  was  then 
changed  so  as  to  recite  that  the  decree  was 
rendered  for  9343  and  the  property  after- 
wards adTertised  and  sold.  HeJd,  That  Che 
change  made  in  the  order  of  sale  was  not 
prejudicial  to  the  owner  of  the  equity  of  re- 
demption, and  that  the  court  did  not  err  in 
refusing  to  set  the  sale  aside  because  there- 
of.  Hoyt  V.  Little,  55  Neb.  71  (75  N.  W.  66). 

Conduct  of  sale  in  general. 

281.  ((1883.)  Where  the  holder  in  pos- 
session under  a  tax  deed  proclaimed  at  a 
sale  of  the  premises  upon  an  execution 
against  the  owner,  that  he  bad  a  deed  from 


such  owner  tor  the  same,  and  therein  pre- 
vented competition,  and  the  purchaser  know- 
ing tbese  facts  purchased  the  property  for 
very  much  less  than  its  actual  value,  and 
then  commenced  an  action  to  restrain  the 
payment  of  the  money,  held,  that  he  was  not 
a  bona  fide  purchaser  and  that  the  owner 
was  entitled  to  have  the  sale  set  aside.  Toy- 
tor  V.  Courtney,  15  Neb.  190  (16  N.  W.  842). 

282.  (1890.)  Where  it  appears,  by  affi- 
davits in  the  proceeding  to  confirm  a  sale  of 
land  made  in  a  foreclosure  proceeding,  that 
there  was  an  unwarrantable  Interference 
with  a  bidder  at  such  sale  by  a  county  at- 
torney, which  Interference  was  countenanced 
and  communicated  to  such  bidder  by  the 
sheriff  making  such  sale,  and  by  reason  of 
such  interference  such  bidder  ceased  to  bid, 
and  the  land  was  sold  at  a  sum  materially 
below  its  value  and  below  the  amount 
which  would  have  been  bid  had  it  not  been 
for  such  Interference,  on  appeal  tbe  sale 
will  be  set  aside.  AMrich  v.  Lewi»,  28  Neb. 
602  (44  N.  W.  736). 

283.  ( 1894. )  A  purchaser  obtains  no 
title  under  a  sheriff's  deed  where  he  Induced 
others  to  refrain  from  bidding  by  promises 
to  pay  them  money;  and  the  parties  whose 
interests  have  been  thus  defrauded  may  have 
the  sale  and  deed  set  aside  without  paying 
the  purchaser  the  sums  paid  by  him  on  his 
bid  and  in  discharging  other  Hens.  Ooble 
V.  O'Connor,  43  Neb.  49  (61  N.  W.  131). 

284.  (1898.)  Where  a  decree  of  fore- 
closure contains  no  direction  to  the  officer 
charged  with  Its  execution  touching  the  ^ 
praisement  and  sale  of  the  mortgaged  prop- 
erty, he  Is  vested  with  a  discretion  In  regard 
to  the  matter  which  will  not  be  disturbed.  In 
the  absence  of  a  showing  of  prejudice  to  the 
party  complaining,  fane  v.  Jontuen,  55 
Neb.  767  (76  N.  W.  441). 

285.  (1902.)  The  sUtute  does  not  re- 
quire that  a  sale  of  real  estate  under  a 
mortgage  foreclosure  shall  be  held  open  for 
any  epedflc  length  of  time.  Crott  v.  Leidich, 
63  Neb.  420  (88  N.  W.  667). 

286.  (1902.)  There  was  no  provision  of 
the  code  authorizing  the  adjournment  of  an 
execution  sale.  FraaTnan  v,  Fraaman,  $4 
Neb.  472  (90  N.  W.  246;  97  Am.  St  Rep. 
660). 

287.  (1902.)  Where  Irregularities  In  the 
conduct  of  a  Judicial  sale  are  cJiai^d,  the 
finding  of  the  district  court  on  conflicting 
evidence  will  not  be  disturbed  unless  clearly 
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irroDg.  Levy  V.  Hinz,  3  Unof.  11  (90  N.  W. 
640). 

Terms  of  sale. 

288.  (1879.)  The  court  may  conbrm  or 
Bet  aside  a  sale,  but  has  no  authority  to 
change  or  modify  its  terms.  Oreene  v. 
State  Bank,  »  Neb.  166  (2  N.  W.  288). 

289.  (1895.)  An  officer  who  makes  re- 
turn to  an  order  of  sale,  issued  for  the  satis- 
tkction  of  a  decree  in  a  mortgage  foreclosure 
proceeding,  that  he  sold  the  property  de- 
scribed In  such  return  to  &  designated  bid- 
der. Is  conclusively  presumed  to  have  made 
such  a  sale  for  cash,  less  the  amount  of  the 
purchaser's  claim,  if  any,  existing  against 
said  property  and  to  satlsfy-whlch  such  sale 
was  made,  unless  the  decree  on  which  said 
order  of  sale  is  based  expressly  authorizes  a 
ale  on  credit  Hooper  v.  Caatetter,  4&  Neb. 
fi7  (63  N.  W.  135). 

290.  (1895.)  An  officer  selling  property 
under  decree  In  equity  can  sell  such  property 
on  such  terms,  and  such  terms  only,  as  are 
proTlded  by  the  decree  and  the  law  In  force 
goremlng  such  sale  which  Is  incorporated 
into  and  a  part  of  such  decree.  Hooper  v. 
Caatetter,  45  Neb.  67  (63  N.  W.  135). 

291.  (1895.)  An  officer  selling  property 
<m  execution  or  under  decree  In  equity  has 
DO  authority  to  sell  on  credit  or  to  accept  in 
payment  of  the  bid  anything  other  than 
lawful  money,  anless  otherwise  expressly 
snthorized  by  the  terms  of  the  decree  or 
the  law  In  force  governing  such  sale. 
Hooper  V.  Caetetter,  45  Neb.  67  (63  N.  W. 
136). 

292.  (1899.)  In  an  action  of  foreclosure 
of  a  real  estate  mortgage  there  was  a  de* 
cree  and  sale.  At  the  sale  the  plaintiff  in 
the  action,  whose  Hen  was  the  first  one,  pur* 
chased  the  property  at  a  snm  less  than  the 
amount  to  which  he  was  entitled  under  the 
decree.  On  motion  for  conflrmatim  of  the 
sale,  hetd  not  a  forcible  objection  that  the 
UDonnt  bid  had  not  been  paid  to  the  officer 
in  money;  that  It  was  unnecessary  that  the 
formality  of  handling  the  money  to  the  offi- 
cer by  the  plaintiff  and  purchaser  and  its 
return  to  htm  by  the  officer  should  be  ob* 
served.  LocJnoood  v.  Oook,  68  Neb.  302  (78 
N.  W.  624). 

nme  of  sale. 

293.  (1878.)  "Wliere  there  Is  no  prohi- 
bition In  the  statute,  a  sheriff,  who  has 
levied  an  execution  upon  real  or  personal 
property  of  the  debtor  before  the  return  day 


of  the  writ,  may  sell  such  property  i^ter 
the  return  day  thereof.  And  this  rule  ap- 
plies to  an  order  of  sale.  Johtuon  v.  Bemie, 
7  Neb.  224.  [OTermled..  BuTkett  v,  Clark, 
46  Neb.  466.] 

294.  (1885.)  Real  esUte  appraised  and 
advertised  under  an  order  of  sale  before  the 
return  day  of  the  writ  may  be  sold  after 
the  return  day.  Wyant  v.  Tutkill,  17  Neb. 
496  (23  N.  W.  342). 

295.  (1900.)  A  mortgage  foreclosure 
sale  may  be  confirmed  though  the  sheriff 
did  not  make  the  sale  within  sixty  days 
from  the  time  he  received  a  copy  of  the 
decree.  Philadelphia  Mortgage  d  Trutt  Co, 
V.  Hutching,  61  Neb.  2  (84  N.  W.  416). 

296.  (1901.)  It  is  not  a  valid  objection 
to  the  confirmation  of  a  sale  of  real  estate 
under  a  decree  of  foreclosure  that  such  sale 
was  made  more  than  sixty  days  after  the 
issuance  of  the  order  of  sale.  Burkett  v. 
Clark.  46  Neb.  466,  overruled,  to  the  extent 
that  it  confilctB  with  the  foregoing.  Hart- 
tuff  V.  Huet,  2  Unof.  145  (95  N.  W.  1070). 

297.  (1902.)  Where  a  sale  of  land 
under  a  decree  of  foreclosure  was  adver- 
tised to  take  place  on  a  certain  day  and 
hour,  and  the  sheriff's  return  shows  that  It 
was  held  at  that  time,  an  objection  that 
there  were  other  sales  set  for  the  same  time 
win  be  of  no  avail.  Mtna  Lite  Int.  Co.  v. 
Wortamwsfti,  63  Neb.  ^6  (88  N.  W.  866). 

298.  (1902.)  Objection  that  sale  was  by 
standard  time  and  no  mention  made  of  that 
fact  in  notice  held  to  show  no  ground  for 
setting  aside  sale  where  no  prejudice  ap- 
pears '  and  ssJe  was  held  open  one  hour. 
Colony  V.  Billingtley,  2  Unof.  670  (89  N.  W. 
744). 

Place  of  sale. 

299.  (1898.)  The  sale  of  lands  under  a 
decree  of  foreclosure  most  take  place  at  the 

court  house,  unless  there  be  none  In  the 
county,  in  which  case  the  sale  must  occur 
at  the  door  of  the  building  In  which  the  last 
district  court  of  the  county  was  held.  Smith 
Brot.  Loan  Co.  v.  Weitt,  66  Neb.  810  (76  N. 
W.  664). 

300.  (1902.)  The  south  door  of  the  court 
house  is  "at  the  court  house,"  within  the 
meaning  of  section  503  of  the  code  of  civil 
procedure.  Peck  v.  StarJet,  64  Neb.  841  (89 
N.  W.  1040). 

301.  (1902.)  A  sale  la  properly  made  at 
the  door  of  the  court  house  building  and 
need  not  he  made  at  the  door  of  the  room 
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therein  In  which  court  was  held.  Iowa  Loan 
A  TrvAt  00.  V.  Nehter,  3  Unof.  680  (92  N.  W. 
729). 

302.  (1902.)  The  sale  haring  heen  made 
at  the  door  of  the  court  house,  an  objection 
that  It  waa  not  made  In  the  court  room,  or 
at  the  door  of  the  court  room,  the  room  In 
the  court  house  where  the  decree  was  ren- 
dered, is  untenable.  Reynolda  v.  Fagan,  2 
Unof.  415  {8fl  N.  W.  170). 

Sale  in  ^ross  or  In  parcels. 

303.  (1876.)  A  homestead  although  com- 
posed of  different  parcels  taken  from  dis- 
tinct lots,  but  adjoining  eac^  other,  majr  be 
sold  as  one  tract.  Eaton  v.  Byan,  5  Neb.  47. 

304.  (1883.)  The  mortgased  premises, 
consfeting  of  three  dXy  lots  upon  which  were 
situated  a  dwelling-house  and  appurtenances, 
some  portion  of  whldi  extended  to  and  upon 
each  of  the  said  lots,  were  properly  sold  in 
gross,  and  the  sale  upheld.  Craig  v.  Ste- 
phenton,  15  Neb.  362  (18  N.  W..610). 

306.  (1898.)  Where  a  decree  of  for«- 
closure  gives  no  direction  concerning  the  ap-, 
pralsement  and  sale  of  mortgaged  premises, 
an  appraisement  and  sale  in  gross  of  two 
city  lots  will  not  be  set 'aside  unless  it  be 
made  to  appear  that  the  party  complaining 
has  been  thereby  prejudiced.  Kane  v.  Zona* 
mn,  66  Neb.  767  (76  N.  W.  441). 

306.  (1898.)  It  Is  within  the  province  of 
the  district  court  In  a  decree  of  foreclosure 
to  provide  for  the  appraisement  and  sale  of 
the  premises  in  parcels  or  en  mas$e,  as  the 
hest  Interests  of  the  parties  may  require. 
Kane  v.  /omwett.  66  Neb.  767  (76  N.  V. 
441). 

307.  (1898.)  Where  lands  constituting 
one  body  are  used  as  a  single  tract,  ordi- 
narily they  may  for  Judicial  sale  be  ap- 
praised together.  Smith  Bro».  Loon  Co.  «. 
Wei$t,  66  Neb.  210  (76  N.  W.  664);  (1906) 
Jfoore  V.  Veece,  77  Neb.  66  (108  N.  W.  156). 

308.  (1898.)  In  the  absence  of  evidence 
It  will  not  be  inferred  that  land  described 
as  the  "north  one-third  of  lots  five  and  six" 
constitutes  separate  tracts  which  should  be 
sold  separately.  La  SelJe  v.  TTicholJa.  56 
Neb.  458  (76  N.  W.  870). 

309.  (1899.)  A  decree  directing  land  to 
be  sold  In  a  tract  as  mortgaged,  and  not  In 
lots  as  subsequently  platted  and  in  the  In- 
verse order  of  alienation  or  conveyances  of 
lots  by  mortgagors,  held  not  erroneous  or 
Inequitable.  Hanscom  v.  Meyer,  57  Neb. 
786  (78  N.  W.  367:  73  Am.  St  Rep.  644). 


310.  (1901.)  When  agricultural  lands  are 
described  In  a  mortgage  and  decree  of  fore- 
closure and  order  of  sale  as  certain  num- 
bered lots  In  a  given  section,  town  and 
range,  and  sold  by  the  aherifl  In  one  body  or 
tract,  the  appraisement  and  sale  of  the  land 
In  one  body  will  be  taken  as  prima  facie  evi- 
dence that  It  consists  of  only  one  body  or 
tract  of  land,  used  and  enjoyed  for  one  pur- 
pose, and  aufllcient  to  sui^rt  the  appraise- 
ment as  made,  In  the  absence  of  a  showing 
that  the  land  as  described  consists  of  sepa- 
rate and  distinct  tracts  or  parcels.  Iowa 
Loan  d  Trust  Oo.  v.  WhUtler,  62  Neb.  698 
(87  N.  W.  538). 

811.  (1902.)  SeparaU  tracts  of  land 
must,  when  the  dreumstuices  will  permit, 
be  lyipralsed  and  sold  separately;  but  wh«i 
the  decree  In  a  foreclosure  action  orders  the 
land  sold  subject  to  a  prior  mortgage,  the 
amount  of  which  greatly  exceeds  the  value 
of  the  property,  and  does  not  decree  a  sale 
In  separate  parcels,  the  sheriff  may,  in  the 
exercise  of  his  discretion,  offer  and  sell  the 
property  as  an  entirety.  Mallorjf  v.  Patter- 
ton,  63  Neb.  429  (88  N.  W.  686). 

312.  (1902.)  Where  a  decree  of  foreclos- 
ure contains  no  direction  as  to  the  manner 
of  selling  the  mortgaged  property,  error  will 
not  be  presumed  from  the  sale  en  maaae  of 
two  contiguous  tracts.  Iowa  Loan  4  Trutt 
Co.  V.  Ettate  of  Devall,  63  Neb.  826  (8t  N. 
W.  S81). 

318.  (1902.)  Selling  206  acres  of  land  la 
gross,  where  It  Is  one  farm  occupied  as  a 
whole  by  a  single  defendant,  will  not  be 
presumed  erroneous.  Potter  v.  Lynch,  8 
Unof.  798  <90  N.  W.  217). 

814.  (1902.)  In  ortfer  to  wt  aalde  a  sale 
of  real  eatatfl  made  on  a  Judicial  decree,  be- 
cauae  the  land  was  not  offered  In  tiie  amall- 
est  governmental  subdivisions,  it  must  be 
made  to  appear  that  the  land  would  have 
brought  more  If  so  offered  than  it  did  when 
offered  as  a  whole.  Frwtfclin  County  Bank 
V.  Sver^,  8  Unof.  379  (91  N.  W.  496). 

315.  <1903.)  A  tract  of  land  consist^  of 
two  hundred  acres  lying  contlguoualy  In  one 
section,  occupied  and  cultivated  as  one  farm 
and  mortgaged  as  a  whole,  may,  in  the  dis- 
cretion of  the  court  or  ofHcer,  be  sold  upon 
foreclosure  en  ma»*e,  though  portions  of  the 
tract  are  in  different  quarter  sections  and 
are  separately  assessed  for  taxation.  Pieree 
V.  Aeed.  8  Unof.  874  (98  N.  W.  164). 

Bids. 

Contracts  preventing  competition  In  bids, 
see  Cotttrocft,  1 1 134. 185. 
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31C  (1894.)  UnUl  a  bid  is  accepted  It  is 
a  mere  proposal  and  may  lie  withdrawn  by 
the  Udder.  After  acceptance  It  becomes  a 
binding  contract  and  cannot  be  withdrawn 

or  cbanged  except  under  such  circumstances 
u  would  justify  the  rescission  or  reformar 
tion  of  other  contracts.  NebraaJca  Loan  cE 
Tntt  Co.  V.  Bamer,  40  Neb.  281  (68  N.  W. 
C95). 

317.  (1897.)  An  order  confirming  a  Ju- 
dicial sale  disclosed  that  the  purchaser  in 
open  court  raised  his  bid,  but  did  not  dls- 
ciwe  why  he  did  so  or  that  his  action  In  so 
dcdng  was  In  performance  of  any  condition 
Imposed  by  the  court  as  essential  to  the  con- 
firmation of  the  sale.  Held,  That  the  con- 
firmation of  the  sale  at  the  higher  price  was 
Tithout  prejudice  to  the  former  owner,  pro- 
vided the  sale  as  reported  was  regular. 
Oriffth  V.  Jenkins,  50  Neb.  719  (70  N.  W. 
2M). 

 Joint  bids. 

318.  (1894.)  Persons  desiring  to  pur- 
chase. Jointly,  property  at  sherifTs  sale  may 
make  a  valid  agreement  authorizing  a  Joint 
bid  by  an  individual  for  the  benefit  of  all 
where  there  is  no  purpose  to  avoid  competi- 
tion. Oulick  V.  Webb,  41  Neb.  706  (60  N. 
W.  13;  43  Am.  St  Rep.  720). 

319.  (1894.)  At  a  sherilTB  sale  of  real 
property,  five  holders  of  Hens  against  such 
property,  none  of  whom  were  financially  able 
to  bid  individually  at  such  sale,  entered  into 
in  agreement  whereby  one  of  tiielr  number, 
by  attorn^,  bid  In  the  property,  which  was 
struck  off  to  him  as  trustee  for  himself  and 
the  other  four  lien-holders.  Beld,  That  this 
was  not  such  a  combination  as  would  of 
necessity  discourage  or  prevent  competition 
ta  bidding,  and  was  therefore  insufflcient  to 
vitiate  the  sale.  Oulick  v.  Webb,  41  Neb. 
706  (60  N.  W.  13;  43  Am.  St.  Rep.  720). 

320.  (1898.)  Contract  between  two  per- 
sons for  one  of  them  to  bid  at  a  Judicial 
sale  for  the  benefit  of  both  may  be  upheld 
where  the  intent  or  effect  was  not  to  chlll 
bids  or  to  prevent  competition.  OUon  v. 
Lamb,  56  Neb.  104  (76  N.  W.  433;  71  Am. 
8t  Rep.  670). 

 Acceptance  or  rejection  of  bids. 

321.  (1894.)  The  officer  conducting  a 
sale  is  not  required  to  entertain  any  bids 
coupled  with  conditions  not  in  conformity 
with  the  terms  of  the  decree.  Nebraska 
Loan  ^  Tnut  Ce.  v.  Bamer,  40  Neb.  281  (68 
N.  W.  69S). 


322.  (1901.)  A  oonflrmatien  of  sale  of 
real  estate  will  be  reversed  where  the  high- 
est bid  was  rejected  apparently  because  the 
attorney  through  whom  It  was  made  on 
being  asked  whether  he  was  prepared  to 
make  his  bid  good  replied:  "That  is  none  of 
your  business;  I  expect  to  make  my  bid  good 
according  to  law,  whatever  it  may  be,  as 
soMi  as  the  amount  Is  ascertained."  and 
where  the  bids  of  his  successful  competitor 
were  not  announced  openly,  and  throughout 
the  bidding  the  special  master  and  such 
competitor  were  In  frequent  whispered  con- 
sultations. apaJdinff  V.  Murphp,  63  Neb. 
401  (88  N.  W.  489). 

323.  (1902.)  Where  on  a  second  sale  the 
property  sells  for  more  than  was  bid  at  the 
first  sale,  defendant  has  no  ground  for  com- 
platnt  because  the  first  bid  was  not  accepted. 

yroom  V.  LeieU,  3  Vnot.  586  (92  N.  W.  202). 

Inability  on  note  given  in  payment. 

324.  (1891.)  Where  a  note,  executed  fbr 
the  use  of  the  sheriff  by  a  purchaser  of  proiK 
erty  at  foreclosure  sale.  Is  delivered  to  a 

third  party,  to  be  held  until  a  motion  to  set 
aside  the  sale  shall  be  determined,  and  such 
motion  Is  overruled  hnd  the  note  delivered, 
the  payee  can  recover  though  the  sale  is  set 
aside  on  a  petition  thereafter  filed,  fiimmf 
V.  Bank  of  Alma,  32  Neb.  607  (49  N.  W. 
332). 

Failure  to  comply  with  bid. 

325.  (1879.)  Where  a  purchaser  at  a  Ju- 
dicial sale  refuses  to  comply  with  his  bid, 
the  ofBcer  may  bring  an  action  for  the  pur- 
chase money,  or  he  may  at  once  re-sell  the 
property,  but  he  cannot  wait  until  the  sale  Is 
closed,  and  the  bidders- have  departed,  before 
again  otTering  the  property  for  sale.  Joner 
V.  yult.  9  Neb.  254  (2  N.  W.  360). 

326.  (1881.)  A  purchaser  at  Judicial  sale 
cannot  be  relieved  from  his  bid  on  the 
ground  that  th^  title  to  the  property  was  de- 
fective without  showing  that  he  was  misin- 
formed as  to  the  title  or  misled  Into  bidding. 
RacAIe  V.  Webb,  11  Neb.  428  (9  N.  W.  473). 

327.  (1885.)  A  party  by  purchasing  real 
estate  at  a  Judicial  sale  subjects  himself  to 
the  Jurisdiction  of  the  court,  and  the  court. 
In  a  proper  case,  may  compel  him  to  com- 
plete his  purchase  by  the  paymmt  of  the 
money.  Gregory  v.  Tingley.  18  Neb.  318  (26 
N.  W.  88). 

328.  (1885.)  A  purchaser  had  given  his 
check  on  a  particular  bank,  payable  on  the 
confirmation,  of  the  sale,  and  after  the  sale 
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was  confirmed  stopped  pftTment  on  the 
check  and  refused  to  receive  the  deed  and 
par  the  purchase  price;  thereupon  a  motion 
supported  by  affldavits  was  filed  to  require 
the  purchaser  tp  pay  the  money,  and  an 
order,  after  due  notice,  was  entered  thereon, 
requiring  him  to  pay  the  money  In  thirty 
days.  Proper   practice.   The  court 

may  proceed  summarily  against  the  pur- 
chaser, and  the  officer  Is  not'  required  to 
bring  an  action,  although  he  may  do  so. 
aregory  v.  Tinfflei/t  18  Neb.  818  (26  N.  W. 
88). 

329.  (1892.)  A  purchaser  at  a  piortgage 
foreclosure  sale  will  not  be  relieved  from 
completing  his  purchase  on  account  of  de- 
fective title,  or  on  the  ground  of  there  being 
prior  Incumbrances  on  the  property,  when 
the  true  condition  of  the  title  Is  fully  set  out 
In  the  pleadings  and  the  record  of  the  pro- 
ceedings under  which  the  sale  was  made,  as 
he  is  chargeable  with  notice  of  such  material 
facts  as  the  records  disclose.  Norton  v. 
Nebraska  Loan  Co.,  35  Neb.  466  (53  N.  W. 

'  481;  37  Am.  St.  Rep.  441;  18  L.  R.  A.  88n) ; 
same  case,  40  Neb.  394  (68  N.  W.'  963); 
(1905)  Hooper  v.  Caatetter,  46  Neb.  67  (63 
N.  W.  136). 

330.  (1894.)  Where  the  notice  of  sale 
and  the  writ  In  the  BherllTs  hands,  disclose 
the  fact  that  the  sale  la  made  subject  to  a 
lien,  the  purchaser  cannot  rely  on  state- 
ments of  the  sheriff  that  there  are  no  Hens, 
and  hence  cannot  have  the  sale  set  aside  on 
that  ground.  Norton  v.  Nebnuka  Loan  A 
Trust  Co.,  40  Neb.  394  (68  N.  W.  963). 

331.  (1898.)  The  failure  of  the  purchaser 
at  a  judicial  sale  to  pay  the  amount  of  the 
bid  prior  to  confirmation  does  not  reader 
the  sale  void,  nor  does  It  extend  the  statu- 
tory period  for  redemption.  Oosmunt  v. 
Oloe.  55  Neb.  709  (76  N.  W.  424). 

332.  (1899.)  If  one  who  has  bought 
property  at  a  judicial  sale  under  a  mistake 
of  fact  In  regard  to  the  title,  discovers  his 
erroi)  before  confirmation,  his  ordinary  rem- 
edy is  an  application  to  the  court  to  be  re- 
leased from  his  bid.  Bawmond  v.  Chamber- 
lain Bankinff  Co..  58  Neb.  445  (78  N.  W. 
718;  76  Am.  St  Rep.  106). 

Peisons  who  may  purchase. 

333.  (  1881. )  Although  a  purchase  at 
foreclosure  sale  by  the  master  In  chancery 
who  makes  the  Bale  Is  void,  yet  when  the 
mort^gee  purcliases  at  the  foreclosure  sale 
and  then  conveys  the  property  to  the  master 


in  chancery,  the  transaction  is  valid.  Coveli 
V.  Young,  11  Neb.  610  (9  N.  W.  694). 

334.  (1886.)  An  appraiser  Is  prohibited 
by  statute  from  purchasing  property  ap- 
praised by  him,  and  every  purchase  so  made 
will  be  considered  fraudulent  and  void. 
McKelaTutn  v.  Bophint^  19  Neb.  S3  (26  N. 
W.  614). 

336.  (1890.)  A  sale  to  an  appraiser  Is 
void  as  against  the  judgment  debtor  and  his 
granteea  and  may  be  attacked  by  them  Ih  an 
action  to  redeem,  even  after  confirmation. 
Reno  V.  Bale,  28  Neb.  646  (44  N.  W.  996). 

336.  (1890.)  The  statute  precludes  an 
appraiser  of  real  estate,  which  real  estate  Is 
about  to  be  sold  under  an  execution  or  order 
of  sale,  from  purchasing  at  the  sale,  and  a 
sale  to  such  appraisers,  or  either  of  them. 
Is  void  as  against  the  judgment  debtor,  and 
all  persons  who  sustain  an  injury  thereby. 
Tbird  persons  who  have  no  Interest  In  the 
matter,  however,  cannot  object.  Reno  v. 
Hay,  28  Neb.  646  (  44  N.  W.  996). 

337.  (1890.)  Purchase  by  an  appraiser  at 
sheriff's  sale,  of  one  tract,  does  not  Invali- 
date a  sale  of  (different  tracts  to  another 
party.  RMnge  v.  Broum,  29  Neb.  116  (46  N. 
W.  871). 

338.  (1898.)    A  sherirs  deed  to  realty 

sold  on  execution  should  not  be  canceled 
merely  because  the  purchaser  was  one  of  the 
appraisers.  Best  p.  Zutavem,  63  Neb.  604 
(74  N.  W.  64). 

339.  (1898.)  In  mortgage  foreclosure 
where  the  equity  of  redemption  Is  sold  oa 
judicial  process  against  the  owner  thereof, 
the  mortgagee  may  purchase  and  hold  the 
same  either  for  himself  or  in  trust  for  such 
owner.  Wyatt-Bullard  Lumber  Co.  v. 
Bourke,  55  Neb.  9  (75  N.  W.  241). 

340.  (1901.)  A  plaintiff  In  a  foreclosure 
proceeding  may  lawfuly  purchase  the  prop- 
erty sold  to  satisfy  a  decree  In  his  favor. 
Stover  V.  Stark,  61  Neb.  374  (86  N.  W.  286; 
87  Am.  Rep.  460). 

341.  (1906.)  One  holding  the  equity  of 
redemption  cannot  be  beard  to  complain 
that  the  purchaser  at  a  judicial  sale,  who 
bide  as  trustee  for  plaintiff.  Is  not  such  trus- 
tee. Medland  v.  Van  Etten,  76  Neb.  794 
(106  N.  W.  1028). 

Security  hy  bidder. 

342.  (1902.)  A  rule  of  the  district  court 
requiring  purchasers  at  a  AerllFa  or  mas- 
ter's sale  to  deposit  860  with  the  sheriff  or 
master  as  a  guarantee  of  good  faith  In  their 
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purchase,  examined,  and  held  reasonable. 

Oreea  r.  Diezel,  3  Uaof.  818  (92  N.  W.  1004) ; 
(1903)  Cumming9  v.  Hart,  4  Unof.  20  (93 
N.  W.  160);  (1903)  Whelen  v.  Stilwell,  4 
Unof.  24  (93  N.  W.  189);  (1904)  Michioan 
Mutual  Life  ln».  Co.  v.  Klatt,  5  Unof.  305 
(98  N.  W.  4S6). 

Payment  of  bid. 

343.  (1902.)  Where,  at  a  judicial  sale 
the  land  la  purchased  by  the  plaintiff,  men- 
tlomd  In  the  decree.  It  Is  not  necessary  that 
the  sum  bid  shonld  he  actually  paid  in 
money  to  the  officer  conducting  the  aaJe. 
Campbell  v.  OawleaHae,  3  Unof.  S21  (91  N. 
W.  669). 

Betnm. 

344.  (1871.)  The  return  of  the  sheriff  or 
master  of  a  judicial  sale  must  show  that  the 
appraieers  were  residents  of  the  county  In 
vhlch  the  premises  are  situated.  LmtgMin 
t.  Schayler.  1  Neb.  409. 

345.  (1881.)  The  statute  making  it  the 
duty  of  the  court  to  examine  the  report  of 
the  sheriff  in  cases  of  sales  of  real  estate 
on  execution  or  fifa  should  be  strictly  con- 
strued. Bachle  V,  Webb,  11  Neb.  423  (9  N. 
W.  473). 

346.  (1886.)  The  court  in  furtherance 
of  justice  may,  after  a  sale  of  real  estate 
upon  execution  and  a  return  of  the  officer, 
permit  the  officer  to  amend  the  return  to 
conform  to  the  facts;  and  when  It  is  clear 
that  the  amendment  should  be  made,  the 
lapse  of  eight  or  nine  years  will  not  bar  the 
right;  but  in  such  case  care  must  be  exer- 
dsed  by  the  court  to  prevent  an  abuse  of 
power.  O'Brien  v.  OaeKn,  20  Neb.  347  (30 
N.  W.  274). 

347.  (1890.)  There  is  no  presumption 
that  the  property  was  sold  In  the  order  In 
Thich  it  is  described  in  the  sheriff's  return. 
Runge  v.  Brown.  29  Neb.  116  (4fi  N.  W.  271). 

348.  (1895.)  An  officer  holding  an  exe- 
cution and  having  levied  the  same  upon  real 
estate,  whether  he  has  offered  it  for  sale  or 
not,  and  if  he  has  offered  It  for  sale,  whether 
he  has  sold  it  or  not,-  must  return  the  execu- 
tion within  sixty  days  from  the  date,  stating 
what  he  has  done  under  It.  Burkett  v. 
Clark.  46  Neb.  466  (64  N.  W.  1113). 

349.  (1898.)  A  mortgage-foreclosure  sale 
may  be  confirmed  though  the  sheriff  did  not 
letvra  the  order  of  sale  within  sixty  days 
from  its  date.  Amoske<io  Savings  Bank  v. 
Romns.  53  Neb.  776  (74  N.  W.  261);  (1898) 
Clark  d  Leonard  lnve$tment  Co.  v.  Hamil- 


ton, S4  Neb.  96  (74  N.  W.  430);  (1900) 
PMtad€lphia  Mortgage  <£  Trust  Co.  v.  Buck- 
staff  Bros.  Mfg.  Co.,  61  Neb.  54  (84  N.  W. 
416);  (1901)  Young  v.  Wood,  63  Neb.  291 
(88  N.  W.  528);  (1902)  De  Oroot  V.  Wilson, 
63  Neb.  423  (88  N.  W.  657);  (1902)  Pratt  v. 
Lean,  64  Neb.  576  (90  N.  W.  1135);  (1902) 
Taylor  v.  Ries,  2  Unof.  533  (89  N.  W.  374). 

350.  (1898.)  A  foreclosure  sale  will  not 
be  set  aside  merely  because  the  order  of 
sale  was  not  returned  within  sixty  dajrs  of 
its  date.  Jarrett  v.  Hoover,  54  Neb.  65  (74 
N.  W.  429);  (1902)  Cross  v.  Leidich,  63  Neb. 
420  (88  N.  W.  667). 

351.  (1898.)  Section  510  of  the  code  of 
civil  procedure,  fixing  the  time  within  which 
an  execution  shall  be  made  returnable,  la  not 
applicable  to  orders  of  sale  issued  on  de- 
crees of  foreclosure.  Jarrett  v.  Hoover,  64 
Neb.  66  (74  N.  W.  429). 

362.  (1899.)  A  sale  Is  not  void  because 
the  sheriff  in  his  return  made  a  mistake  In 
stating  when  he  received  the  writ  Beards- 
ley  V.  Higman,  68  Neb.  257  (78  N.  W.  610). 

353.  (1902.)  Ruling  of  trial  court  over- 
ruling motion  to  require  sheriff  to  make  re- 
turn of  a  prior  alleged  appraisement  and 
proceed  to  advertise  and  sell  property  there- 
under, held  to  be  Justified  un^r  the  evi* 
dence.  Thompson  v,  Purcell,  63  Neb.  446  (88 
N.  W.  778). 

364.  (1902.)  The  attachment  of  an  In- 
ternal revenue  stamp  to  the  copy  of  the  sher- 
iffs certificate  showing  the  appraisers  to  be 
freeholders  Is  unnecessary. '  Andrews  v. 
Lindlev,  63  Neb.  692  (88  N.  W.  869). 

356.  (1902.)  The  return  Of  the  sheriff 
to  an  order  of  sale  showed  that  the  land  was 
sold  to  the  plaintiff,  hut  failed  to  state  that 

It  was  sold  to  the  plaintiff  as  executor,  etc. 
This  failure  was  corrected  by  an  amended 
return.  Held,  To  constitute  no  grounds  for 
objection  to  the  confirmation  of  the  sale. 
Campbell  v.  Gawlewicz,  3  Unof.  321  (91  N. 
W.  569). 

356.  (1903.)  Section  510  of  the  code,  fix- 
ing the  time  within  which  an  execution 
shall  be  made  returnable,  is  not  applicable 
to  orders  of  sale  issued  on  decrees  of  fore- 
closure. Wilson  V.  Jieu,  4  Unof.  348  (93  N. 
W.  941). 

357.  (1903.)  Evidence  tending  to  show 
an  arrangement  whereby  properiy  purchased 
at  foreclosure  sale  by  a  prior  lien-holder 
was  to  be  held  for  the  benefit  of  a  subsecuent 
lien-hoIder  and  that  the  latter  afterwards 
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became  the  beneflcial  owner  tbereof  by  a 
conveyance  pursuant  to  such  arrangement, 
does  not  contradict  or  vary  the  BherilTB  re- 
turn setting  forth  the  sole  and  the  sum  re- 
alized therefrom.  Emery  v.  Hawut,  4  Unof. 
491  (94  N.  W.  973). 

Stay  of  proceedings. 

358.  (1894.)  The  taking  of  a  stay  of  the 
order  of  sale  under  a  decree  of  foreclosure 
Is  a  waiver  of  all  errors  in  the  proceedings 
in  the  case  prior  to  the  obtaining  of  such 
stay.  Bcklund  v.  Wittis.  42  Neb.  737  (60  N. 
W.  1026). 

369.  (1S97.)  Writ  denied  on  application 
to  compel  a  district  judge  to  recall  an  order 
of  sale  issued  upon  a  decree  of  foreclosure, 
no  proper  supersedeas  having  been  filed. 
State,  ex  rel.  Morrissey,  v.  Ramsey,  BO  Neb. 
166  (69  N.  W.  758). 

360.  (1900.)  Confirmation  of  a  judicial 
sale  made  under  a  decree  of  foreclosure  after 
the  expiration  of  the  stay,  but  during  the 
pendency  of  the  appeal,  la  proper.  Johnston 
V.  Craig,  61  Neb.  98  (84  N.  W.  606). 

361.  (1900.)  A  bond  conditioned  solely 
as  required  to  supersede  a  Judgment  direct- 
ing the  payment  of  money  does  not  arrest  a 
confirmation  of  sale-  Johnston  v.  Craig,  61 
Neb.  98  (84  N.  W.  606). 

362.  (1902.)  A  supersedeas  bond  given 
by  the  defendant  in  a  foreclosure  proceeding 
will  not  operate  to  stay  a  sale  under  the  de- 
cree unless  the  defendant  has  perfected  his 
appeal  within  the  time  required  by  statute. 
Magtuder  v.  Kittle,  2  Unof.  418  (89  N.  W. 
272). 

368.  (1903.)  The  pendency  of  a  motion 
for  a  new  trial,  In  an  action  where  a  decree 
has  been  rendered  directing  the  sale  of  real 

estate  in  foreclosure  proceedings,  will  not  of 
itself  operate  as  a  supersedeas  or  stay  the 
Issuance  of  an  order  of  sale  in  pursuance  of 
the  terms  of  the  decree.  Walker  v.  Fitzger- 
ald, 69  Neb.  62  (96  N.  W.  32). 

364.  (1905.)  The  word  "defendant,"  as 
used  In  section  4776  of  the  code,  applies  to 
the  mortgagor  or  to  persons  in  privity  with 
him,  and  not  to  cross-petitioners  seeking  to 
enforce  a  Uen  upon  the  premises,  or  to 
parties  defendant  having  only  a  contingent 
or  collateral  Interest  In  the  property.  Clark 
V.  Pahl,  75  Neb.  161  (106  N.  W.  420). 

365.  (1908.)  A  request  for  stay  filed  be- 
fore the  entry  of  the  decree  Is  effective  to 
act  as  a  stay  equally  as  though  it  had  been 
filed  within  twenty  days  thereafter,  and  con- 
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stitutes  a  continuing  request  for  such  stay. 
Jenkins  Land  d  Live  Stock  Co.  v.  Attvoodr 

80  Neb.  806  (115  N.  W.  305). 

366.  (1908.)  Where  a  request  In  writing 
for  Btaj  of  order  of  sale  Is  on  file  with  the 
clerk  of  the  court  within  twenty  days  of 
the  rendition  of  a  -decree  foreclosing  a  mort- 
gage, the  court  Is  without  power  to  sell  the 
mortgaged  premises  within  nine  months  of 
the  entry  of  the  decree.  Jenkins  Land  ■( 
Live  Stock  Co.  V.  Attwood,  80  Neb.  806  (115 
N.  W.  SOB). 

367.  (1908.)  The  owner  of  the  equity  of 
redemption,  notwithstanding  he  has  sold 
and  conveyed  his  Interest  In  the  mortgaged 
premises  subsequently  to  his  appearance  as 
defendant  In  the  action,  may  continue  to 
act  for  the  benefit  of  his  grantee,  and  file 
a  request  for  a  stay.  Jenkins  Land  £  Ltve 
Stock  Co.  V.  Attwood,  80  Neb.  806  (116  N. 
W.  305). 

Persona  who  may  question  validity. 

368.  (1871.)  Untn  a  sale  of  real  estate, 
on  execution  or  order.  Is  confirmed,  either 
party  to  the  same,  and  also  the  purchaser, 
may  object  thereto.  Phillips  v.  DowJey,  1 
Neb.  320. 

Conflrmation. 

Order  confirming  sale  as  subject  to  re- 
view, see  Appeal  and  Error,  ||  110-112. 

869.  (1874.)  A  very  large  dlscreUon  » 
necessarily  given  to  the  district  court  In 
the  supervlsimi  of  sales  of  real  property 
under  its  judgments  and  decrees.  Paulett 
V.  Peabody,  3  Neb.  196. 

370.  (1879.)  An  order  confirming  a  sale 
containing  the  condition;  "That  said  sale 
be  in  all  thln^  confirmed  upon  the  plalntifT 
stipulating  to  convey  the  property  purchased 
by  it  at  said  sale  to  the  defendant  upon  re- 
ceipt of  $2,000,  within  sixty  days  from  this 
date,"  Is  without  authority  against  defend- 
ant's objection.  Oreen  v.  State  Bank,  9  Neb. 
165  (2  N.  W.  228). 

371.  (1886.)  In  this  state  the  confirma- 
tion of  the  sale  cures  all  irregularities  In 
the  proceedings.  O'Brien  v.  Oaslin.  20  Neb. 
347  (30  N.  W.  274). 

372.  (1898.)  The  only  matter  settled  and 
adjudicated  in  the  proceedings  and  order  of 
confirmation  is  as  to  the  proc^lngs  of  the 
sherifT  and  those  acting  under  and  with 
him  in  Om  levy,  appraisement,  advertising, 
making,  and  returning  of  said  sale.  In  so 
fas  as  the  principle  thus  stated  in  Schribar 
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V.  Ptatte,  19  Neb.  625,  Is  in  conflict  with 
tbe  reasoning  In  BeHtley  v.  Lamb,  8  Neb. 
392,  tbe  later  case  considered  la  held.  In 

,  effect,  to  bare  orerrnled  the  earlier  case. 

'  Best  V.  Zutavern,  &3  Neb.  619  (74  N.  W.  81). 

373.  (1898.)  It  is  the  duty  of  the  district 
coart  to  conflrm  a  judicial  sale  of  mortgaged 
premises  only  upon  belne  satisfied  that  the 
sate  bas  been  made  In  conformity  with  law. 
Pmn  Mutual  Life  Im.  Co.  v.  OreiffhtOn  Thea- 
tre  Building  Co.,  54  Neb.  228  (74  N.  W.  583). 

374.  (1898.)  Refusal  to  confirm  a  sale 
made  pnrauant  to  a  decree  Is  not  erroneous, 
where  tbe  court  discovered  It  had  no  juris- 
diction to  enter  tbe  decree  against  the  party 
resisting  confirmation.  Baldwin  v.  Burt,  64 
Neb.  287  (74  N.  W.  594). 

375.  (1900.)  An  order  confirming  a  Ju- 
dicial sale  adjudicates  only  the  proceedings 
under  tbe  order  of  sale,  and  does  not  relate 
to  such  grounds  for  equitable  relief  as  were 
unknown  wben  the  order  for  conftrmaUon 
was  altered.  Kampman  v.  Nieeicaner,  60 
Neb.  208  (  82  N.  W.  623). 

376.  (1900.)  It  is  ordinarily  the  duty  of 
a  court,  where  a  judicial  sale  is  made  In  con- 
formity with  Its  decree,  to  ratify  such  sale. 
Pataumpsic  Savings  Bank  v.  Mauiick,  60 
Neb.  469  (83  N.  W.  672;  88  Am.  St.  Rep. 
539);  (1901)  National  Bank  of  Commerce  v. 
Kinkead,  61  Neb.  264  (85  N.  W.  70). 

377.  (1906.)  It  is  ordinarily  the  duty  of 
a  court,  where  a  Judicial  sale  Is  fairly  con- 
ducted and  Is  made  in  conformity  with  the 
decree,  to  ratify  such  sale.  Omaha  Loan  A 
Bldg.  Ass-n  V.  HenOee,  77  Neb.  12  (108  N. 
W.  190). 

378.  (1907.)  An  order  ctmflrmlng  the 
sale  of  real  estate  by  a  court  having  Juris- 
diction of  the  parties  and  subject-matter,  in 
the  absence  of  fraud,  cures  all  defects  and 
Irregularities  in  the  appraisement,  and  is 
coDclustve  upon  all  tbe  paj-tles  to  tbe  suit 
and  those  claiming  under  them  until  re- 
Teried  or  set  aside.  Paule  v.  Scofleld,  80 
Neb.  100  (113  N.  W.  993). 

379.  (1908.)  Confirmation  will  not  vali- 
date a  void  sale.  Jenkins  Land  d  Live 
Stock  Co.  V.  AttKOOd,  go  Neb.  806  (115  N. 
W.  305). 

 Authority  of  court  or  Judge. 

3S0.  (1882.)  A  judge  of  the  district  court 
lias  authority,  under  section  498  of  tbe  code, 
in  vacation  to  confirm  a  sale  of  real  estate 
made  npon  execntion.  McMurtry  v.  Tuttle, 
13  Neb.  232  (13  N.  W.  213). 


381.  (1883.)  A  court  In  confirming  a  sale 
of  real  estate  cannot  make  the  conflrmation 
condititmal.  Its  anthority  to  to  confirm  or 
set  aside  a  sale,  not  to  change  or  modify  its 
terms.  Fitch  <E  Co.  v.  Minshall,  15  Neb. 
328  (18  N.  W.  80). 

382.  (1885.)  Section  498.  code  of  CivU 
procedure,  anthorlxlng  omArmation  of  sales 
in  vacation,  was  not  repealed  by  implication 
by  the  act  of  Utath  1,  1879  (Cktmp  SUU..  ch. 
19,  sec.  39).  Lawton  v.  fHhson,  18  Neb.  137 
(24  N.  W.  447). 

883.  (1896.)  A  district  Judge  at  cham- 
bers may.  upon  proper  notice,  conflrm  a  Ju- 
dicial sale.  Beatrice  Paper  Co.  v.  Belott 
Iron  Works,  46  Neb.  900  (65  N.  W.  1059). 

384.  (1896.)  The  act  of  February  25, 
1875  (Session  Laws.  p.  38),  amending  section 
498  of  the  code  so  as  to  confer  upon  district 
judges  at  chambers  authority  to  confirm  ju- 
dicial sales,  is  constitutional.  Beatrice  Pa- 
per Co.  V.  Beloit  Iron  Works,  46  Neb.  900 
(65  N.  W.  1059). 

386.  (1896.)  The  act  passed  and  ap- 
proved March  2,  1881  (Session  Laws,  1881,  p. 
226,  ch.  46),  does  not  repeal  any  part  of  sec- 
tion 498  of  the  code  of  civil  procedure,  nor 
repeal  .section  39  of  tbe  act  passed  and  ap- 
proved February  27.  1879  (Session  Laws, 
1879,  p.  90),  but  said  laws  should  he  con- 
strued together.  Beatrice  Paper  Co.  v.  Be- 
loit Iron  Works,  46  Neb.  900  (66  N.  W. 
1059). 

 Proceedings  for  conflrmation  and  ob- 
jections thereto. 

Objecting  to  conflrmation  of  sale  as  ap- 
pearance, see  Appearance,  S|  43-46. 

386.  (1878.)  In  on  equity  cause,  as  in  an 
action  at  law.  If  a  party  desires  to  oppose 
the  conflrmation  of  a  sale  of  real  estate, 
he  must  file  a  motion  in  the  district  court, 
setting  forth  the  grounds  upon  which  he 
seeks  to  set  tbe  sale  aside.  It  the  motion  is 
overruled  be  may  then  appeal  to  the  supreme 
court.   Parrot  v.  Neligh,  7  Neb.  456. 

387.  (1888.)  The  ten  days'  notice  to  the 
adverse  party,  provided  in  section  498  of  the 
code,  is  necessary  In  all  cases  where  it  is 
sought  to  confirm  a  sale  of  real  estate  in 
vacation.  Such  notice  Is  jurisdictional,  and 
unless  it  has  been  given  no  valid  confirma- 
tion can  be  had  in  vacation.  Armstrong  v. 
Middlcstadt.  22  Neb.  71X  (36  N,  W.  151). 

388.  (1888.)  An  order  of  conflrmation 
entered  by  the  district  court,  describing  the 
property  sold  as  certain  lots  and  blocks,  bat 
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(ailing  to  state  tbe  name  of  the  town  or 
In  which  they  are  situated,  wtll  not  be  held 
▼old  as  falling  to  describe  the  property, 
where  reference  Is  made  to  the  return  of 
the  officer  and  giving  the  correct  date  of  the 
sale.  If  the  return  contains  a  proper  descrip- 
tion of  the  property  sold.  Wilcox  v.  Raben, 
24  Neb.  368  (38  N.  W.  844;  8  Am.  St.  Rep. 
2OT). 

389.  (1890.)  Objections  to  the  conflrma- 
tton  of  a  sale  must  specifically  point  out  the 
errors  relied  on.  an  objection  that  it  was  il- 
legal, irregular  and  not  made  according  to 
law,  being  too  general.  Runge  v.  Browne 
29  Neb.  116  (45  N.  W.  271). 

390.  (1894.)  An  order  of  confirmation 
may  be  made  at  an  adjourned  term  of  court, 
and  at  any  reasonable  time  after  the  return 
of  the  order  of  sale,  even  though  such  re- 
turn be  made  before  the  expiration  of  the 
full  period  permitted  for  that  purpose.  ^0- 
braska  Loan  d  Trust  Co.  v.  Homer,  40  Neb. 
281  (58  N.  W.  695). 

391.  (1898.)  Objections  to  the  conSrma- 
tton  of  a  sale  must  specifically  Indicate  the 
irregularity  complained  of.  Falling  to  do 
this  they  will  be  disregarded.  Murphy  v. 
Ounn,  64  Neb.  670  (74  N.  W.  1065);  (1901) 
Eeene  Five-Cent  Savings  Sank  v.  Johnson, 
1  Unof.  69  (95  N.  W.  604). 

392.  (1898.)  When  It  la  claimed  that  the 
time  limited  to  show  cause  against  conflrma- 
tion  of  a  Judicial  sale  Is  too  short,  the  de- 
fendant should  apply  to  the  court  for 
additional  time  and.  If  necessary,  accompany 
bis  application  with  a  proper  showing. 
Murphy  v.  Gunn,  64  Neb.  670  (74  N.  W. 
1065). 

393.  (1898.)  Where  the  affidavit  resist- 
ing confirmation  stated  that  "the  property 
was  divided,  assessed,  and  recognised  as  dis- 
tinct, separate,  snbdlTlslons,  one  having  no 
relation  to  the  other."  held,  that,  for  the 
purpose  of  reversing  the  order  of  confirma- 
tion, this  language  would  not  be  construed 
as  stating  that  the  lots  were  in  tact  distinct, 
separate,  subdivisions.  Nye  v.  Rogers,  55 
Neh  363  (75  N.  W.'  854). 

394.  (1898.)  A  mortgagor,  who  has  no- 
tice to  show  cause  why  a  foreclosure  sale 
should  not  be  confirmed.  Is  not  entitled  to 
notice  of  the  filing  of  affidavits  In  support  of 
the  appraisement,  and  the  court  could  have 
confirmed  the  sale  though  the  mortgagee  had 
never  filed  an  affidavit  In  support  of  the  ap- 
praisement made,  as  the  latter  was  not 


S401 

assailed  by  the  mortgagor  fop  fraud.  Brown 

V.  Fitgpatrick,  66  Neb.  61   (76  N.  W.  466>. 

395.  (1898.)  Mor^^or  who  was  ordered 
to  show  cause  by  a  certain  date  why  ton- 
closure  sale  should  not  be  confirmed,  is  not 
entitled  to  notice  of  the  time  when  the  court 
would  pass  on  the  motion  to  confirm  the 
sale.  Brown  v.  Fitzpatrich,  56  Neb.  61  (76 
N.  W.  456). 

396.  (1899.)  Objections  to  confirmation 
of  a  Judicial  sale  may  be  waived.  Xuscatine 
Mortgage  d  Trust  Co.  v.  McOaughey,  68  Neh 
709  (79  N.  W.  730). 

397.  (1899.)  A  defendant  in  an  action 
of  foreclosure  of  a  real  estate  mortgage, 
after  decree  of  foreclosure  and  sale  for  iu 
enforcement,  secured  a  stipulation  that  in 
the  event  of  performance  of  certain  stated 
matters  the  decree  was  to  be  assigned  to  It, 
but  If  there  was  a  failure  to  perform  all  or 
any  of  the  conditions,  confirmation  of  the 
sale  was  to  be  "without  objection."  Held, 
That  there  had  been  such  a  failure  to  per- 
form the  regulrements  of  the  stipulation  ss 
warranted  the  confirmation  of  the  sale,  and 
without  consideration  of  the  objections  im 
the  part  of  the  defendant,  a  party  to  tbe 
stipulation.  MusoaHne  Mortgage  d  Trust 
Co.  V.  McOaughey,  58  Neb.  709  (79  N.  W. 
730). 

398.  (1901.)  It  is  not  error  to  refuse  to 
vacate  a  judicial  sale  on  the  ground  that 
the  appraisement  was  fraudulent.  If  the  ob- 
jections to  the  confirmation  contain  no  alle- 
gation of  fraud  or  other  improper  conduct 
on  the  part  of  the  appraisers.  Insurance  Co. 
of  North  America  v.  Ackerman,  61  Neb.  312 
(85  N.  W.'287). 

399.  (1901.)  A  judge  at  chambers  has 
jurisdiction  to  pass  on  all  objections  to  the 
regularity  of  a  foreclosure  sale.  Including 
objections  to  the  appraisement,  and  in  mak- 
ing the  order  of  confirmation  he  Impliedly 
overrules  all  such  objections.  HarUuff  v. 
Huss,  2  Unof.  145  (95  N.  W.  1070). 

400.  (1901.)  Objections  to  the  confirma- 
tion of  a  Judicial  sale  made  and  filed  after 
the  sale  has  been  confirmed  will  not  be  con- 
sidered. The  proper  practice  In  such  cases 
is  by  motion  to  vacate  and  set  aside  the  sale. 
Oittespie  v.  Morsman,  2  Unof.  162  (96  N.  W. 
1127). 

401.  (1901.)  Objections  made  tothecoo- 
flrmatlon  of  a  sale  examined,  and  held  in- 
sufficient. Phtenix  Mutual  Life  Ins.  Co.  v. 
Sparks,  2  Unof.  215  (96  N.  W.  214;  (1901) 
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Kingiley  v.  Svoboda,  2  Unof.  234  (96  N.  W. 
518);  (1902)  Riectc  V.  Zoller,  3  Unol.  721 
(92  N.  W.  728). 

402.  (1902;)  Decree  of  ctmflrmatlon  ex- 
amined and  held  to  be  In  the  usual  form, 
and  tn  subBtaoUal  compliance  with  tbe  stat- 
utes. Andrewa  v.  Lindley,  63  Neb.  698  (88 
N.  W.  869). 

403.  (1902.)  Failure  to  spectflcally  de- 
scribe the  property,  or  to  name  the  pur- 
chaser. In  the  order  of  confirmation,  Is  not 
a  fatal  defect,  where  both  are  rendered  cer- 
tain by  reference  to  the  order  of  sale  and 
the  return.  Bowditch  v.  O'Unn,  3  Unof.  202 
(91  N.  W.  523). 

404.  (1S02.)  Afildarits  filed  for  the  pur- 
pose of  opposing  the  confirmation  of  a  Judi- 
cial sale  of  real  estate,  on  the  ground  that 
the  property  was  appraised  too  lov,  should 
show  upon  their  face  that  the  persons  mak- 
ing them  were  qualified  to  give  competent 
evidence  as  to  the  value  of  the  real  estate  in 
question.  Bovman  v.  Bellows  Falls  Savings 
iHstitutUm,  3  Unof.  688  (92-  N.  W.  204). 

405.  (1903.)  A  sale  of  mortgaged  prem- 
ises  was  made  under  a  decree  of  foreclosure 
ia  January,  1900,  the  plaintiff  in  the  action 
being  the  successful  bidders  No  conflrma- 
tlos  of  this  sale  appears  to  have  been  had 
and  no  deed  Issued  thereon.  A  second  sale 
was  advertised  and  made  in  tiarch,  1902,  the 
plaintlir  again  bidding  in  the  property.  Ob- 
jection to  confirmation  was  made  by  the  de- 
(enilaDt  who,  among  other  matters,  urged 
the  first  sale  and  the  defendant's  right  to  a 
credit  for  the  amount  bid  thereat  The  court 
confirmed  the  sale  and  ordered  a  deed  charg- 
ing the  plaintiff  with  the  costs  of  the  second 
sale  and  allowing  interest  on  the  full  amount 
of  the  decree  up  to  the  date  of  the  first  sale 
only,  and  a  Judgment  for  the  deficiency. 
Held.  No  error.  Cutter  v.  Woodard,  4  Unof. 
508  (  94  N.  W.  971). 

406.  (1903.)  Jurisdiction  to  confirm  a 
sale  carries  with  it  Jurisdiction  to  overrule 
objections  to  it.  Hutchinson  v,  Smidt,  4 
Unof.  850  (96  N.  W.  601). 

407.  (1906.)  In  ordinary  cases,  on  a  mo- 
tion to  conflrm  a  sale  of  real  estate  under 
a  decree  of  foreclosure,  the  court  will  con- 
sider only  such  matters  as  relate  to  the 
Hilarity  of  the  sale.  Omaha  Loan  d  Bldg. 
AMS'n  V.  Sendee,  77  Neb.  12  (108  N.  W.  190). 

407fl.  (1907.)  An  action  brought  by  one 
party  defendant  to  redeem  from  a  foreclos- 
ure sale  is  not  ground  Cor  delaying  a  con- 


firmation of  the  sale  upon  the  motion  of  a 
eo-party.  Southwick  v.  Unangst,  80  .Neb. 
122  (113  N.  W.  992). 

—  ■■  ■  Grounds  for  resfsting  confirmation. 

408.  (1£94.)  If  excessive  costs  have  been 
taxed  In  the  proceedings  incident  to  the  sale, 
the  remedy  Is  by  a  motion  to  retax  costs, 
and  not  by  objection  to  the  confirmation  of 
the  sale.-  Smith  v.  Foxworthjf.  39  Neb.  214 
(57  N.  W.  994). 

409.  (1897.)  Where  tiens  are  Improp- 
erly decreed  to  exist  the  remedy  is  by 
modification  or  vacation  of  the  decree  or 
appellate  proceedings,  and  not  by  resistance 
to  the  confirmation  of  the  sate.  Hamer  v. 
McKinley-Lanning  Loan  d  Trust  Co.,  52  Neb. 
705  (72  N.  W.  1041). 

410.  (1901.)  Mere  difference  of  opinion, 
(airly  balanced,  as  to  the  value  ot  real  es- 
tate appraised  and  sold  In  foreclosure  pro- 
ceedings. Is  not  a  good  ground  of  objection 
to  confirmation.  Ooldsmith  v.  Wright,  62 
Neb.  763  (87  N.  W.  908). 

411.  (1901.)  A  failure  to  comply  liter- 
ally with  all  the  provisions  of  the  law  re- 
lating to  the  sale  of  real  property  upon 
eexcution  or  order  of  sale  will  not  Justify 
a  court  In  denying  a  motion  tor  confirma- 
tion, where  It  is  evident  that  such  failure 
was  not  prejudicial  to  the  rights  of  the  de- 
fendant. Stull  V.  Bevmour,  63  Neb.  87  (88 
N.  W.  174). 

412.  (1901.)  It  Is  no  valid  objection  to 
the  confirmation  of  a  Judicial  sale  that  a 
nominal  sum  of  money  has  been  paid  on  the 
judgmoit  aftep  its  rendition.  Fisk  v.  Gul- 
liford.  1  Unof.  31  (95  N.  W.  494). 

413.  (1902.)  A  party  will  not  be  per- 
mitted to  assail  the  regularity  of  a  decree  of 
foreclosure  by  objections  to  confirmation  of 
a  sale  made  thereunder.  Stein  v.  Parrotte, 
2  Unof.  351  (96  N.  W.  155). 

41'4.  (1902.)  A  mortgagor  In  a  foreclos- 
ure proceeding  cantiot  object  to  the  confirm- 
ation of  sale  because  the  order  of  sale  was 
issued  before  the  priorities  ot  the  different 
lienors  had  been  determined,  as  he  has  no 
right  Involved  In  'his  question.  Jtuttand 
•  Savings  Bank  v.  O'Bryan,  Z  Unof.  619  (89 
N.  W.  377). 

415.  (1902.)  Objections  made  to  the  con- 
firmation of  a  sale  that  the  appraisers  were 
designated  by  initial  and  not  by  their  full 
christian  names  examined,  and  held  Insufl)' 
dent.  Peterboro  Savings  Bank  v.  Johnson, 
2  Unof.  788  (90  N.  W.  212). 
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416.  (1904.)  Technical  objections  on  the 
confirmation  of  a  Judicial  aale,  where  the 
matters  complained  of  are  not  shown  to 
have  resulted  In  any  prejudice  to  the  rlgbta 
of  the  person  making  the  objections,  should 
be  disregarded.  Vradenburff  v.  Johnwn,  70 
Neb.  793  (98  N.  W.  54). 

417.  (1904.)  Complaints  as  to  a  former 
order  of  sale,  which  is  not  claimed  to  have 
discharged  the  decree  nor  to  have  released 
it,  are  not  available  as  objections  to  the  lut 
sale.  Dartmouth  Saving  Bank  v.  Foley,  6 
Unof.  223  (97  N.  W.  1033). 

■ '  I  Seview. 

418.  (1880.)  In  a  proceeding  In  error 
from  a  decree  o{  the  district  court  confirm- 
ing a  Judicial  sale  the  supreme  court  will 
not  review  a  question  involving  the  merits 
of  the  original  decree.  State  Nat.  Bank  of 
Lincoln  v.  BcofieM,  9  Neb.  499  (4  W.  71) ; 
(1892)  Stratton  v.  Retsdorph,  3S  Neb.  314 
(53  N.  W.  136):  (1896)  BeatHce  Paper  Co. 
V.  Beloit  Iron  Works,  46  Neb.  900  (65  N.  W. 
1059);  (1902)  Thompson  V.  Purcell,  63  Neb. 
446  (88  N.  W.  778). 

418a.  (1892.)  Mandamus  will  not  Issue 
to  require  a  Judge  of  the  district  court  to  fix 
the  amount  of  a  bond  for  appeal  from  an 
order  conflrmlng  a  sale  under  mortgage  tore- 
closure,  where  no  objection  was  made  to  the 
order.  State,  ex  rel.  McCloakff,  v.  Doane,  35 
Neb.  707  (53  N.  W.  611). 

419.  (1897.)  The  rule  that  the  appellate 
court  will  not  disturb  the  finding  of  a  trial 
court  made  upon  conflicting  testimony  ap- 
plies to  orders  confirming  Judicial  sales. 

Creiffhton  Vnivertity  v.  Riley,  60  Neb.  341 
(69  N.  W.  943). 

420.  (1897.)  This  court.  In  reviewing 
the  Judgment  of  a  district  court  confirm- 
ing a  judicial  aale,  will  not  consider 
any  objection  to  the  confirmation  of  such 
sale  which  was  not  brought  to  the 
attention  of  the  district  court.  Nebraska 
Land,  Stock-Groicing  &  Investment  Co.  v. 
Cutting,  51  Neb.  647  (71  N.  W.  312);  (1898) 
Philadelphia  Mortgage  d  Trust  Co.  v.  Mock- 
ett.  66  Neb.  323  (76  N.  W.  846);  (1900) 
Mandell  V.  Weldin,  69  Neb.  699  (82  N.  W. 
6);  (1900)  Bernkeimer  .V.  Earner,  59  Neb. 
733  (82  N.  W.  18) ;  (1900)  Oreen  v.  Paul.  60 
Neb.  7  (82  N.  W.  98). 

421.  (1898.)    The  finding  of  a  district 

ccurt  upon  conflicting  evidence  that  an  ap- 
praisement was  fair  and  not  fraudulent  will 
ordinarily  be  sustained  on  review.  Amo«- 


JtetV  Savings  Bank  v.  RoWnt,  63  Neb.  776 
(74  N.  W.  261);  (1902)  New  Hampshire 
Savings  Bank  v.  DiUrance,  63  Neb.  412  (88 
N.  W.  653);  (1903)  MeKee  V.  Fagan,  67 
Neb.  316  (93  N.  W.  676). 

422.  (1900.)  Objections  to  the  confirma- 
tion of  a  Judicial  sale,  not  argued  In  the 
brJefs,  are  waived.  State  v.  Oerman  Sav- 
ings Bank.  61  Neb.  87  (84  N.  W.  699). 

423.  (1901.)  Issues  of  fact  involved  In 
an  ordw  of  confirmation  of  a  sheriff's  sali* 
will  not  be  reviewed  in  the  absence  of  a 
properly  authenticated  bill  of  exceptions. 
United  States  Nat.  Bank  v.  Hanson,  1  Unof. 
87  (95  N.  W.  364). 

424.  (1901.)  Record  examined,  and  held 
to  disclose  no  error  on  the  part  of  the  court 
on  confirmation  of  a  sale.  Phamix  Ins.  Co. 
V.  Howe,  2  Unof.  20  (96  N.  W.  73). 

426.  (1902.)  When  objections  are  m&de 
to  an  order  of  confirmation  of  sale  of  real 
estate  made  In  judicial  proceedings,  and  the 
grounds  of  objections  do  not  appear  in  the 
record,  it  will  be  presumed  that  no  valid* 
objection  was  presented,  and  the  order 
pealed  from  will  accordingly  be  affirmed. 
Falstrom  v.  Banning,  64  Neb.  339  (89  N. 
W.  1133). 

426.  (1902.)  A  defendant  appealing  from 
an  orded  confirming  a  judicial  sale  of  land 
cannot  be  heard  to  complain  that  his  inter- 
est was  not  singled  out  for  appraisement, 
where  the  appralsemoRt  was  of  the  total 
value  and  also  the  appraisement  of  the  'de- 
fendant's Interest."  Ramser  v.  Johnson,  2 
Unof.  526  (89  N.  W.  381). 

427.  (1903.)  In  order  to  obtain  a  re- 
Tiew  of  the  ruling  of  the  trial  court  In  over- 
ruling a  motion  to  vacate  an  order  of 
confirmation,  it  Is  not  neoessary  that  a  mo- 
tion for  a  new  trial  alleging  such  ruling  as 
error  be  first  addressed  to  the  trial  court, 
and  a  ruling  had  thereon.  Linton  v.  Gath- 
ers. 4  Unof.  641  (95  N.  W.  1044). 

-         Collateral  attack. 

428.  (1871.)  The  order  conflrmlng  the 
sale  cannot  be  collaterally  attacked.  It  can 
only  be  questioned  by  a  party  In  Interest, 
and  In  a  proper  proceeding  to  review  it 
Phillips  V.  Datoley.  1  Neb.  320. 

429.  (1883.)  An  order  conflrmlng  a  sale 
of  real  estate,  where  there  is  no  fraud  or 
collusion,  cannot  be  attacked  collatenUly. 
McKeighan  v.  Hopkins,  14  Neb.  361  (16  N. 
W.  711). 

4290.   (1886.)   TlUes  to  real  property  ae- 
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quired  under  proceedings  of  courts  having 
Jorisdlctlon  cannot  be  attacked  In  collateral 

proceedings.  Trumble  v.  WilUama,  18  Neb. 
144  (24  N.  W.  716). 

430.  (18S4.)  An  order  confirming  a  sale 
of  real  estate,  where  the  covrt  has  Jurisdtc* 
tion,  cures  all  defects  and  Irr^larltles  In 
the  proceedings,  and  cannot  he  attacked  C4d* 
laterally.  Neligh  v.  Keene,  16  Neb.  407  (20 
N.  W.  277);  (1888)  Wilcoig  v.  Raben,  24 
Neb.  368  (38  N.  W.  844;  8  Am.  St.  Rep.  207) ; 
(1891)  Watton  v.  Tromble,  33  Neb.  450  (60 
N.  W.  331;  29  A.  M.  St  Rep.  492). 

Setting  aside  sale  or  coni&rmation. 

431.  (1892.)  A  sale  of  land  on  forecloe- 
ure  will  not  be  set  aside  when  the  sale  price 
Is  more  than  two-thirds  of  tlw  appraised 
value  thereof,  tftller  v.  Lanham,  36  Neb. 
886  (53  N.  W.  1010). 

432.  (1900.)  A  court  of  equity  may  Va- 
cate an  order  confirming  a  Judicial  sale  and 
discharge  the  purcluwer  who  has  twcome 
such  through  fraud,  accident  or  mistake. 
Kampman  v.  Jficewaner,  60  Neb.  208  (82  N. 
W.  623). 

433.  (1902.)  The  action  of  the  apprais- 
ers does  not  deprive  the  court  of  any  of  Its 
equity  power  to  set  aside  a  sale  or  to  re- 
quire that  such  sale  be  for  an  adequate  price. 
Pearson  v.  Badger  Lumber  Oc,  2  Unof.  261 
<96  N.  W.  493). 

434.  (1906.)  The  district  courts  of  this 
state  are  vested  with  discretion  to  set  aside 
a  judicial  sale,  it  there  has  been  fraud  cr 
unfairness  on  the  part  of  any  person  prej\:- 
dlcial  to  the  rights  of  a  party  to  the  suit. 
Strode  V.  HoagJand,  76  Neb.  542  (107  N.  W. 
754). 

4SB.  (1907.)  The  court  is  the  vendor  In 
a  Judicial  sale,  and  he  may  reject  any  bid 
which  for  any  reason  appears  to  talm  to  be 
inadequate,  and  while  a  proceeding  remains 
within  his  jurisdiction  he  may  vacate  any 
erroneous  or  improvident  order  he  may  have 
made  during  its  progress.  PntdentUa  Real 
Eitate  Co.  V.  Hall,  79  Neb.  808  (116  N.  W. 
40). 

 Orounds  In  general.: 

Inadequacy  or  excMslveness  of  appraisal 
as  grounds,  see  ante,  if  126-140. 

436.  (1894.)  When  a  purchaser  atasale 
of  land  under  a  decree  of  foreclosure  of  a 
junior  mortgage.  In  an  action  where  the 
senior  mortgaged  not  made  a  party.  1>  by 
false  representations  Induced  to  believe  that 
the  proceeds  of  the  sale  will  be  i^pllod  to 


the  payment  of  the  prtw  mortgage,  and  that 
he  would  thereby  take  the  title  fully  re- 
leased therefrom,  the  district  court  Is  Justi- 
fied In  setting  aside  such  sale.  Paulett  v. 
Peabodjf,  3  Neb.  196.  [See  Norton  v.  3Te- 
bra$ka  Loan  Oo.,  36  Neb.  486.] 

437.  (1881.)  Where  a  sale  of  land  by  a 
sheriff  is  in  all  respects  fairly  and  legally 
made,  an  offer  of  an  increased  bid,  on  be- 
half of  the  defendant,  in  case  a  resale  is  or- 
dered, is  not  sufBcient  absolutely  to  require 
the  court  to  set  the  sale  aside.  It  Is  a  mat- 
ter of  discretion  with  the  court  to  which 
the  otter  is  made  to  accept  it  or  not.  and 
unless  an  abuse  of  such  discretion  be  clearly 
shown,  an  appellate  court  has  no  right  to 
Interfere.  'State  Bamk  v.  Oreen,  U  N«b.  303 
(9  N.  W.  36). 

438.  (1881.)  The  fact  that  after  the  set- 
ting aside  of  a  prior  sale,  the  plaintiff  took 
leave  to  file  a  supplemental  petition  within 
a  time  limited,  which  he  failed  to  do,  and 
by  reason  of  which  the  defendants  were,  as 
they  alleged,  led  to  believe  that  no  resale 
would  be  had,  but  which,  after  the  time  for 
filing  said  pleading  had  uplred,  actually 
took  place  wtUiout  their  knowledge,  is  not  a 
sufilcient  reason  for  setting  the  sale  aside. 
State  Sank  v.  Oreen,  11  Neb.  303  (9  N. 
W.  36). 

439.  (1881.)  The  pendency  of  an  action 
at  law  for  the  recovery  of  the  mortgage  debt 
Is  no  reason  why  the  sale  should  be  set  aside 

on  the  ground  tliat  defendant  did  not  know 
that  the  sale  was  to  take  place.  State  Bank 
V.  Oreen,  11  Neb.  303  (9  N.  W.  36). 

440.  (1883.)  The  fact  that  an  ordep  of 
sale  is  simply  erroneous  is  not  a  snfflcient 
ground  for  setting  a  sale  aside.  Helster  v. 
Behm,  14  Neb.  219  (16  N.  W.  344). 

441.  (1886.)  The  oonllrmation  of  a  sale 
cures  all  Irregularities  In  the  proceedings; 
but  such  sale  may  be  afterwards  set  aside, 
in  a  proper  case,  fon  fraud.  Rule  applied 
and  mortgagor  allowed  to  redeem.  Mi> 
Keighan  v.  Bopkint,  19  Neb.  33  (26  N.  W. 
614). 

442.  (1898.)   A  sale  will  not  be  set  aside 

on  the  motion  of  a  mortgagor  on  the  ground 
that  the  purchaser  has  not  paid  off  claims 
adjudged  to  be  prior  Hens  upon  the  property 
sold,  ifiller  v.  Lanham,  36  Neb.  886  (63  N. 
W.  1010). 

443.  (1893.)  A  sal*  will  not  be  set  aside 
tor  irregularities  or  eiiws  not  prejudicial 
to  the  party  complaining.  Miller  v.  La»- 
ham,  36  Neb.  886  (63  N.  W.  1010). 
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444.  (1894.)  The  courts  cannot  interpose 
to  prevent  creditors  from  enforcing  their 
claims  or  to  set  aside  Judicial  sales  to  sat- 
isfy debts  hecause  of  depression  in  business 
or  flnanclal  stringency.  Nebraska  Loan  d 
Trust  Co.  V.  Hamer,  40  Neb.  281  (68  N.  W. 
695). 

446.  (1894.)  A  sale  will  not  be  vacated 
because  one  of  the  appraisers  misconceived 
the  manner  ot  estimating  the  valuQ^ot  the 
property  where  it  does  not  appear  'that  such 
misconception  reaulted  in  an  uofalr  ap- 
praisement NebrasJca  Loan  <£  Trust  Co.  v. 
Hamer,  40  Neb.  281  (58  N.  W.  695). 

446.  (1896.)  Where  there  has  been  fraud, 
npfairaess,  Irregularity,  or  disregard  of  stat- 
ute in  making  a  judicial  sale,  the  district 
court  may  set  it  aside.  Ko&er(«  v.  Robin- 
ton,  49  Neb.  717  (68  N.  W.  1035;  69  Am.  St 
Rep.  567). 

447.  (1896.)  Where  a  Judicial  sale  has 
been  fairly  conducted  and  made,  when  all 
the  provisions  of  the  statute  have  been  com- 
plied with,  when  the  property  has  been  sold 
for  two-thirds  of  Its  appraised  value,  and 
the  sale  has  been  duty  reported  to  the  court 
and  no  objections  are  interposed  to  its  con- 
(tamation,  the  dlatrlct  court  has  n^  the  dis- 
cretion to  arbitrarily  set  such  sale  aside,  but 
should  conflTin  It  Roberts  v.  Robinson,  49 
Neb.  717  (68  N.  W.  1035;  59  Am.  St  Rep. 
567). 

448.  (1897.)  Variance  between  the  de- 
scription in  the  decree  and  the  description 
in  the  order,  notice  and  report  of  Judicial 
sal6,  held  not  ground  for  setting  aside  the 
sale.  anHUJ^  «•  Jenkins,  50  Neb.  719  (70  N. 
W.  256). 

449.  (1898.)  The  court  did  not  err  in  re- 
fusing to  set  aside  a  sale  made  under  a  d» 
cree  forecloalng  a  real  eatate  mortgage,  on 
the  motion  of  the  owner  of  the  equity  of  re- 
demption based  on  the  ground  that,  when 
the  sale  was  made,  a  motion  made  by  ta.<ni 
to  vacate  the  decree  was  pending  in  court. 
Soj/t  V.  Little,  65  Neb.  71  (76  N.  W.  S6). 

449a.  (1898.)  A  Judicial  sale  will  not  he 
set  aside  because  of  errors  or  irregularities 
In  tbe  conduct  thereof  which  were  not 
prejudicial  to  the  rights  of  the  complainant. 
Tillson  V.  Benschoter,  56  Neb.  443  (76  N. 
W.  1101). 

450.  (1899.)  A  creditor  is  not  respon- 
sible for  erroneous  repreftentatlona  made  by 
an  officer  conducting  a  sale  under  process 
Issued  on  a  Judgment  In  his  favor,  unless  he 
has  either  authorized  such  representations 


or  acquiesced  therein.  HammonA  v.  Cftam- 
berlain  Banking  Co.,  58  Neb.  445  (78  N.  W. 
718:  76  Am.  St  Rep.  106). 

461.  (1901.)  If  a  decree  of  foreclosure 
is  by  its  terms  to  be  executed  by  a  person 
disqualified  by  Interest  from  making  the 
sale,  the  party  complaining  should  assail 
the  decree  directly  and  not  by  motion  to  va- 
cate the  sale.  EMy  v.  Kimerer,  61  Neb.  498 
(85  N.  W.  540). 

.  452.  (1902.)  That  a  decree  of  foreclos- 
ure is  rendered  for  an  excessive  amount  is 
not  sufficient  ground  for  vacating  a  sale 
made  thereunder  in  the  appelate  court. 
Beck  V.  McKihben,  63  Neb.  413  (88  N.  W. 
766). 

453.  (1902.)  When  the  amount  of  a  de- 
cree in  foreclosure  is  excessive,  the  remedy 
is  to  appeal  from  the  decree  itself,  or  by  a^ 
propriate  proceedings  In  the  trial  court  to 
correct  or  modify  the  decree.  Beck  v.  Me- 
Kibben,  63  Neb.  413  (88  N.  W.  765). 

464.  (1902.)  A  district  couri,  In  the  ex- 
ercise of  Its  equitable  powers,  may  set  aside 
a  sale  of  real  estate  made  in  foreclosure 
proceedings,  r>nd  direct  a  new  one  it  tbe 

property  has  sold  for  a  manifestly  Inade- 
quate sum,,  notwithstanding  It  was  sold  for 
more  than  two-thirds  of  its  appraised  value. 
Wittiams  v.  Taylor,  63  Neb.  717  (89  N.  W. 
261). 

455.  ( 1902.)  An  honest  difference  of 
opinion  between  appraisers  and  witnesses, 
as  to  the  value  of  real  estate  sold  under  a 
decree  of  foreclosure,  affords  no  sufficient 
ground  fOr  setting  the  sale  aside.  Oibson  v. 
Sweet,  64  Neb.  550  (90  N.  W.  648). 

456.  (1902.)  A  sale  of  real  estate  upon 
a  decree  of  foreclosure  should  not  be  set 
aside  for  mere  Irregularities,  where  no  claim 
Is  made  that  the  romplaining  party  haa  been 
injured  thereby.  Jones  v.  Miller,  2  Unof. 
582  (92  N.  W.  201). 

457.  (1903.)  The  fact  that  a  par-ty  to 
the  action,  who  afterward  ^^''ame  the  pur- 
chaser of  the  property,  violated  an  injunc- 
tion, prior  to  the  sale,  In  ri^rd  to  the  prop- 
erty covered  by  the  decree.  Is  not  of  itself 
sufficient  ground  for  refusing  confirmation. 
Union  Savings  Bank  v.  Lincoln  }/onnal  Uni- 
veraitv.  4  Unof.  70  (93  N.  W.  408). 

468.  (1906.)  The  fraud  or  unfairness 
necessary  to  avoid  a  sale  Is  not  limited  to 
the  wrongs  of  the  officers  conducting  the 
sale,  but  whenever  any  person  does  some 
act  manifestly  unfftlr  and  prejudicial,  which 


1898 


Digitized  by 


JUDICIAL  SALES. 


§474 


would  tccome  effective  upon  confirmation  of 
the  sale,  the  court  should  Intervent  to  pre- 
vent the  conBummation  of  thewroi^.  Strode 
ff.  BoagJand,  76  Neb.  542  (107  N.  W.  764). 

459.  (1906.)  Where  it  is  made  to  appear 
ttkat  there  was  a  misunderstanding  between 
the  parties,  by  reason  of  which  cne  of  them 
was  prejudiced  without  fault  on  his  part, 
the  court,  In  the  exercise  of  Its  equity  juris- 
diction, may  deny  confirmation  and  set  aside 
the  sale.  Omaha  Loan  d  Bldg.  Ata'n  v.  Hert- 
dee,  77  Neb.  12  (108  N.  W.  190). 

 FroceedlngB. 

460.  (1876.)  Affidavits  containing  merely 
hearsay  statements,  are  not  Bufflclent  to  es- 
tablish the  charge  of  conspiracy  to  prevent 
compeUtlon  In  bidding  at  Judicial  sale.  La 

Flume  V.  Jones,  S  Neb.  2S6. 

461.  (1878.)  A  motion  to  set  aside  a 
sale,  or  order  confl.*mlng  a  sale  of  real  es- 
tate, should  point  out  specifically  the  errors 
complained  of.  General  objections  are  too 
indefinite  to  be  considered.  Johnson  v.  BemU, 
7  Neb.  224. 

4|B2.  (1878.)  An  affidavit  in  support  ofa 
motion  to  set  aside  an  order  confirming  a 
sale,  which  alleges  that  the  attorney  for  the 
plaintiff  before  the  sale  promised  to  pur- 
chase the  premises  "at  full  amount  called 
for  in  the  decree,  unless  the  same  were  pur- 
chased by  some  one  else  at  a  higher  bid," 
there  being  no  allegation  that  any  one  de- 
siring to  purchase  the  premises  was  thereby 
deceived,  or  prevented  from  bidding,  or  that 
the  premises  couM  be  sold  for  a  higher  pr]<» 
than  that  already  bid,  is  not  sufficient  to  au- 
thorize the  court  in  setting  aside  the  sale. 
Johnton  V.  BemU,  7  Neb.  224. 

4fi3.  (1881.)  Motion  to  vacate  the  sale 
on  ground  that  the  sale  was  concealed  from 
defendant  should  state  the  tacts  of  alleged 
coacealment  State  Bank  v.  Oreen,  11  Neb. 
303  (  9  N.  W.  36). 

A6i,    (1890.)    Afltdavlt  that  land  and  a 

town  lot  sold  on  execution  were  appraised 
in  gross,  Is  not  sufficient  ground  for  vacat- 
ing sale,  where  a  sheriff's  amended  return, 
showing  that  the  tracts  were  appraised  sep- 
amtely.  is  made  subsequently  and  not  ques- 
tloned.  Runge  v.  Brown,  29  Neb.  116  (45  N. 
W.  271). 

465.  (1900.)  On  a  motion  to  vacate  a  Ju- 
dicial sale,  objections  to  the  decree  under 
which  such  sale  was  made  cannot  be  consid- 
ered. Cox  V.  Parrotte,  69  Neb.  701  (82  N. 
W.  7). 


466.  (1901.)  On  motion  to  vacate  a  sale 
made  upon  a  decree  giving  a  party  a  Hen, 
the  correctness  of  such  decree  cannot  be  In- 
quired Into.    Dryden  v.  Parrotte,  61  Neb. 

339  (85  N.  "W.  287). 

467.  (1906.)  The  viewing  of  the  prop- 
erty by  the  Judge  who  decided  the  motion  to 
set  aside  a  sale  thereof  la  not  error.  Med- 
tend  r.  Van  Etten,  75  Neb.  794  (106  N.  W. 

1022). 

468.  (1906.)  A  motion  to  set  aside  the 
confirmation  of  a  Judicial  sale  is  not  waived 
by  later-  filing  a  motion  to  set  aside  inter- 
locutory orders,  and  no  prejudletal  error  re- 
suits  in  considering  both  motions  at  the 
same  time.  Oodfrep  v.  Cunningham,  77  Neb. 
462  (109  N.  W.  765). 

469.  (1006.)  In  a  motion  to  set  aside 
the  confirmation  of  a  Judicial  sale  for  Irreg- 
ularities under  the  provisions  of  section  602 
of  the  code,  it  Is  sufllclent  to  allege  the  ex- 
istence of  irregularities  which  would  have 
been  sufficient  to  avoid  the  sale  had  they 
been  considered  at  the  time  of  confirmation. 
Godfrey  v.  Cunningham,  77  Neb.  462  (109 
N.  W.  765), 

Appeal  ftrom  order. 

470.  (1886.)  Unless  want  of  Jurisdiction 
appears  affirmatively  validity  of  Judgment 
will  be  presumed.  O'Brien  v.  Oaalin,  20  Neb, 
347  (30  N.  W.  274). 

471.  (1897.)  Grounds  for  setting  aside 
a  Judicial  sale  are  unavailing  on  review  un- 
less they  were  presented  In  the  court  below. 
Creighton  Univereity  v,  Riley,  60  Neb.  341 
(69  N.  W.  943). 

472.  (1897.)  A  bidder  at  a  Judicial  sale 
whose  bid  has  been  accepted  may  appeal 
from  an  order  setting  the  sale  aside.  Fenn 
Mutual  Life  In*.  Co.  v.  Creighton  Theatre 
Building  Co..  51  Neb.  669  (71  N.  W.  279). 

473.  (1897.)  Where  the  report  of  sale  Is 
ambiguous  as  to  the  acceptance  of  the  bid, 
but  affords  a  fair  basis  for  contention  that 
a  particular  bid  was  accepted,  that  bidder 
may  appeal  from  the  order,  and,  on  motion 
to  dismiss  the  appeal,  the  court  will  not  in- 
quire whether  the  contention  Is  well  founded 
and  the  appellant  entitled  to  a  reversal. 
Penn  Mutual  Life  Ins.  Co.  v.  Creighton 
Theatre  Building  Co..  51  Neb.  659  (71  N. 
W.  279). 

474.  (1897.)  The  third  subdivision  of 
section  677  of  the  code  of  civil  procedure, 
providing  tor  superseding  orders  directing 
the  sale  or  delivery  of  possession  of  real 
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estate  on  giving  bond  not  to  suffer  or  com- 
mit waste,  contemplates  appeals  by  the 
owner  or  party  In  possession  and  bas  no  ap- 
plication to  an  appeal  by  a  purchaser  from 
an  order  setting  aside  a  sale  and  directing 
a  resale.  Penn  Mutual  Life  Ins.  Co.  v. 
Vreighton  Theatre  BaUding  Co.,  51  Neb. 
659  (71  N.  W.  279). 

475.  (1899.)  An  order  denying  a  motion 
to  vacate  a  judicial  sale  on  the  ground  that 
the  appralsecient  was  too  ]ow  will  not  be 
set  aside  when  based  on  substantially  con- 
flicting evidence.  Nelson  v.  Ailing,  58  Neb. 
60C  (79  N.  W.  162). 

476.  (1900.)  A  motion  to  set  aside  a 
sa]e  cannot  be  considered,  unless  certified  in 
the  transcript  by  the  clerk  of  the  district 
court.  Mandell  v.  Weldin,  69  Neb.  699  (82 
N,  W.  6). 

477.  (1901.)  A  ground  for  setting  aside 
a  Judical  sale  is  unavailing  on  review,  un- 
less the  same  was  presented  to  the  court 
below.  Hawver  v.  Parkway  Real  Estate  Co^ 
62  Neb.  604  (87  N.  W.  312). 

■■      Collateral  attack. 

478.  (1879.)  Where  a  sale  Is  set  aside 
upon  the  ground,  raised  distinctly  in  the 
motion,  that  the  judgment  was  not  a  lien 
upon  the  land,  and  that  no  title  will  pass 
by  the  sale,  such  order,  unless  reversed,  be- 
comes final  and  conclusive  upon  the  parties. 
Berkley  v.  Lamb,  8  Neb.  392.  [Overruled. 
19  Neb.  625;  63  Neb.  619.] 

479.  (1879.)  An  order  setting  aside  a 
sale  under  execution,  is  conclusive  when 
collaterally  attacked.  Berkley  v.  Lamb,  8 
Neb.  392.  [Overruled.  19  Neb.  625;  63  Neb. 
619.] 

 Befunding  purchase  money. 

480.  (1880.)  The  allowance  of  Interest 
on  money  ordered  refunded  to  the  purchaser 
at  an  execution  sale  subsequently  set  aside, 
for  the  time  it  was  In  the  hands  of  the  Judg- 
ment creditor.  Is  not  made  as  a  statutory 
right,  but  rather  as  an  equitable  adjustment 
of  damages  presumed  to  have  been  sustained 
by  being  deprived  of  the  use  of  the  money. 
State  Bank  v.  Green,  10  Neb.  130  (4  N.  W. 
942). 

Estoppel  to  question  Talidity  of  sale. 

481.  (1883.)  Where  a  foreclosure  suit 
Is  prosecuted  to  judgment  but  by  agreement 
that  certain  payments  were  to  be  regularly 
made,  a  stay  of  execution  Is  entered,  and, 
later,  on  default  of  such  paymmts,  an  order 
of  sale  of  the  premises  under  the  judgment 


is  Issued  and  the  property  sold,  the  mort- 
gagor by  thus  permitting  himself  to  be  dis- 
possessed Is  estopped  to  question  the  valid- 
ity of  the  sale.  Fried  v.  Stone,  14  Neb.  398 
(15  N.  W.  698). 

482.  (1888.)  Plaintiff,  who  was  a  de- 
fendant In  certain  foreclosure  and  execution 
proceedings,  employed  an  attorney  to  repre- 
sent him  therein.  While  under  such  em- 
ployment, and  after  the  sale  of  plaintiS's 
real  estate,  the  attorney  entered  into  a  stip- 
ulation with  the  attorneys  for  the  executlsn 
plaintiffs  by  which  it  was  agreed  that  the 
sberltTs  sales  should  be  confirmed  and  deeds 
executed  to  the  purchasers.  With  some 
knowledge  of  the  facts,  plaintiff  conllnued 
the  attorney  In  his  employ.  It  was  held 
that  plaintiff  could  not  maintain  ftn  action 
to  quiet  his  title  against  subsequent  pur- 
chasers of  the  real  estate  for  value,  upon 
the  ground  of  fraud  and  conspiracy  on  the 
part  of  his  attorney  with  the  attorneys  for 
the  execution  plaintiffs,  without  proving 
that  the  defendants  had  knowledge  of  such 
alleged  fraud  prior  to  their  purchase  of  their 
land  and  the  payment  therefor,  even  though 
they  held  title  by  deed  which  did  not  con- 
tain the  usual  covenants  of  warranty.  Lav- 
ender V.  Holmes.  23  Neb.  345  (36  N.  W.  616). 

483.  (1907.)  When  the  owner  of  prop- 
erty sold  at  judical  sale  moves  the  couit  to 
deny  confirmation  because  of  inadequacy  of 
price,  and  offers  In  event  of  resale  to  In- 
crease the  bid  thereat,  he.  by  ao  doing,  ad- 
mits the  Jurisdiction  of  the  court  and  con- 
fesses the  Justice  of  the  decree  cf  sale,  and 
Is  estopped  afterwards  to  dispute  either. 
Prudential  Real  Estate  Co.  v.  Hall,  79  Neb. 
808  (116  N.  W.  40). 

Title  and  rights  of  purchaser. 

484.  (1871.)  A  party  who  has  recovered 
a  Judgment  or  decree,  under  which  his  ad- 
versary's property  has  been  sold  to  him. 
holds  an  estate  which  Is  not  merely  defeaa- 
ihle  upon  a  reversal  of  the  Judgment  Mo 
Ausland  v.  Pnndt,  1  Neb.  211  (93  Am.  Dec 
358).  f 

486.    (1876.)  A  purchaser  at  judicial  sale. 

under  a  decree  of  foreclosure,  takes  the  prop- 
erty subject  to  whatever  Hens  may  exist 
thereon  at  that  time.  Vaughn  v.  Clark,  5 
Neb.  238. 

486.  (1876.)  tf  the  purchaser,  after  the 
sale,  pay  delinquent  taxes  that  have  accu- 
mulated thereon,  he  is .  not  entitled  to  be  re- 
imbursed out  of  the  purchase  money  as 
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asaiast  tbe  lien  oC  a  junior  mortgagee. 
VouyAn  v.  Clark,  &  Neb.  238. 

487.  (1879.)  A  pnrcbase  of  land  at  a  Ju- 
dicial sale  takes  title  subject  to  unpaid  taxes 

tnd  asEessments,  and  whether  a  tax  sale  Is 
valid  or  not,  the  taxes  themselves  were  legal 
Incumbrances,  subject  to  which  such  pur- 
chase takes  the  title.  Iler  v.  Cotton,  8  Neb. 
331. 

48S.  (1S79.)  Where  one  buys  land  for 
another  but  takes  In  bis  own  name  and  does 
not  convey  to  tbe  real  owner  for  several 
years,  and  after  such  transfer,  but  only  two 
days  after  the  deed  therefor  Is  recorded,  the 
land  la  sold  on  execution  against  the  origi- 
nal owner,  or  trustee,  the  purchaser  at  such 
sale  acquires  no  title  whatever  to  the  land. 
Matufield  V.  Oregon/,  8  Neb.  432. 

489.  (1879.)  Under  section  500  of  the 
code,  a  sheriff's  deed  vests  In  the  purchaser 
tbe  same  estate  as  was  vested  in  the  Judg- 
ment debtor  at  or  after  the  time  the  lands 
became  liable  to  the  satisfaction  of  tbe  Judg- 
ment If,  therefore,  the  debtor  had  no  In- 
terest in  the  lands  sold,  of  which  the  pur- 
chaser had  notice,  he  acquires  no  title  by 
the  sale.    Mansfield  v.'  Qregory,  8  Neb.  432. 

490.  (1880.)  Under  our  law  governing 
sales  of  real  property  on  execution,  the  title 
of  tbe  purchaser  depends  entirely  upon  the 
sale  being  finally  confirmed;  and  until  this 
is  done  the  rights  of  the  execution  debtor 
are  not  certainly  divested.  State  Bank  v. 
Orren.  10  Neb.  130  (4  N.  W.  942). 

491.  (1884.)  The  purchaser  under  a  de- 
cree of  foreclosure  of  a  mortgage  obtains 
the  title  of  all  the  parties  to  the  suit  whether 
their  title  be  that  which  Is  set  forth  in  the 
pieadings  or  not.  Young  v.  Brand,  16  Neb. 
601  (19  N.  W.  494). 

492.  (1884.)  The  deed  of  a  sherltt  or 
master  commissioner  under  a  decree  of  fore- 
closure divests  tbe  mortgagee  of  all  title  to 
or  interest  in  the  land  mortgaged  to  the  same 
extent  as  if  he  had  executed  the  deed  thereto. 
y^ng  V.  Brand,  15  Neb.  601  (19  N.  W.  494). 

493.  (1894.)  A  purchaser  at  salj  to  en- 
force a  lien  takes  free  from  it,  but  cannot 
tack  lienor's  prior  posaession  to  his  own  so 
as  to  establish  title  adverse  to  another  Car- 
Wtt  v.  DundM,  89  Neb.  503  (68  N.  W.  141). 

494.  (1894.)  Tbe  owner  of  real  estate 
that  has  been  sold  on  execution  retains  the 
legal  title  thereto,  and  ts  entitled  to  the 
possession,  rents,  profits,  and  usufruct  of 
soA  real  estate  untU  a  final  confirmation  of 


the  sale  made.  Yeaxel  v.  White,  40  Neb. 
432  (58  N.  W.  1020;  24  L.  R.  A.  449). 

496.  (1894.)  A  purchaser  of  real  prop- 
erty at  Judicial  sale,  dtily  confirmed,  takes  a 
title  which  cannot  be  assailed  because  of 
fraud  in  a  prior  transfer  of  the  decree  under 
whi::h  such  sale  was  bad,  provided  the  afore- 
said judicial  sale  itself  was  in  all  feipects 
free  from  fraud  and  collusion.  Robinson 
Notion  to,  V.  Foot,  42  Neb.  156  (  60  N.  W. 
316). 

496.  (1896.)  A  purchaser  at  an  execu- 
tion sale  of  chattels  takes  the  property  sub- 
ject to  all  valid  Hens  and  tbe  rights  of  the 
holders  thereof  existing  thereon  at  the  time 
of  the  levy  of  tbe  execution  under  which  the 
sale  was  made.  Oould  v.  Armagoat,  46  Neb. 
897  (65  N.  W.  1064). 

497.  (1896.)  A  tender  by  a  purchaser  of 
chattels  at  an  execution  sale  of  the  amount 
of  a  chattel  mortgage  against  the  property, 
to  be  good  and  divest  the  lien  of  the  UMrt- 
g^,  in  addition  to  the  amount  of  tbe  mort- 
gage debt,  must  include  all  reaaonaUe  and 
necessary  expenses  which  have  been  Incurred 
by  the  holder  of  tbe  mortgage  in  taking  pos- 
session of  the  mortgaged  property  and  in 
enforcing  his  lien  thereon.  Oould  v.  Arma- 
goat, 46  Neb.  897  (65  N.  W.  1064). 

498.  (1896.)  A  prior  unrecorded  deed, 
paesing  the  legal  title,  made  in  good  faith 
for  a  valuable  consideration,  will  take  prece- 
dence of  a  title  based  on  a  Judicial  sale, 
made  under  an  attachment  or  execution,  if 
■uch  deed  be  recorded  before  the  evidence 
of  the  title  based  on  the  Judicial  sale  Is  re- 
corded. Sheasley  v.  Keens,  48  Neb.  57  (66 
N.  W.  1010). 

499.  (1899.)  A  purchaser  at  a  judicial 
sale  cannot.  In  the  abMnce  of  special  <dr- 
cumstances,  maintain  an  original  action  to 
enjoin  the  enforcement  of  a  prior  lien  of 
which  he  was  ignorant  at  the  time  he  ac- 
quired his  title.  Hammond  v.  Chamberlain 
Banking  Co.,  58  Neb.  445  (78  N.  W.  718;  76 
Am.  St.  Rep.  106). 

600.  (1899.)  When  tbe  title  and  inter- 
est of  the  mortgagor  are  sold  under  an  exe- 
cution, the  purchaser,  by  the  conflrmatlon 
of  such  sale  and  tbe  execution  of  a  deed  pur- 
suant thereto.  Is  entitled  from  the  date 
thereof  to  recover  the  rents  from  tbe  mort- 
gagee In  possession.  Clark  v.  Miaaourt.  Kan- 
saa  Js  Texas  Truat  Co.,  59  Neb.  53  (  80  N. 
W.  257). 

501.  (1903.)  A  foreclosure  sale  of  lands 
and  tenements,  unless  the  decree  otherwise 
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provides,  transfers  to  the  purchaser  every 
right  and  interest  in  the  property  of  all  the 
parties  to  the  action.  Sort  v.  Beardslej/,  67 
Neb.  146  (93  N.  W.  423). 

502.  (1903.)  At  an  execution  sale  of 
lands  and  tenements  the  thing  offered  for 
sale  and  the  thing  actually  sold  and  trans- 
ferred to  the  purchaser  Is  tbe  real  Interest 
as  fixed  and  determined  by  the  appraisers. 
Hart  V.  BearOaley,  67  Neb.  146  (93  ,N.  W. 
423). 

503.  (1903.)  Where  a  decree  of  foreclos- 
ure on  behalf  of  plaintiff  and  various  cross- 
petltione^  fixed  the  respective  amounts  and 
priorities  of  a  large  number  of  liens,  a  pui^ 
chaser,  on  sale  and  confirmation  of  such  de- 
cree, takes  title  to  the  land  involved  divested 
of  the  Hens  of  all  parties  to  the  suit,  al- 
though the  money  realized  on  the  sale  may 
be  Insufficient  to  satisfy  the  junior  liens. 
O'Brien  v.  Klitever,  4  Unof.  571  (96  N.  W. 
695). 

504.  (1903.)  Where  real  property  Is  sold 
undep  a  decree  of  foreclosure  of  a  mortgage 
and  the  holder  of  a  lien  Junior  to  that  of  the 
mortgage  Is  not  concluded  thereby,  the  mort- 
gage lien  will  not  be  held  to  merge  In  the 
legal  title  of  the  purchaser  for  the  benefit 
of  the  Junior  Henholder.  City  of  Lincoln  v. 
Lincoln  Street  R.  Co.,  5  Unof.  56  (97  N.  W. 
256). 

606.  (1904.)  Where  a  sherlfTs  deed,  made 
as  the  result  of  foreclosure  of  a  mor4;gage, 
properly  conveys  ruJty  consisting  of  mill 
property  together  with  the  appurtenances 
thereto  belonging,  the  easements  appurte- 
nant to  the  mill  property  and  necessary  to 
its  use  and  enjoyment,  owned  and  used  by 
the  mortgagor  In  connection  therewith  at 
the  time  of  the  foreclosure,  pass  as  appur- 
tenances to  the  mill  property.  Johnson  v. 
Sherman  County  Irrigation,  Water  Power  A 
Improvement  Co.,  71  Neb.  462  (98  N.  W. 
1096). 

506.  (1905.)  Under  our  law  governing 
sales  of  real  property  on  execution,  the  Utle 
of  a  purchaser  thereat  depends  upon  a  final 
confirmation  of  the  sale  made;  and  until 
this  Is  had,  and  a  conveyance  of  the  real  es- 
tate is  executed  and  delivered  In  pursuance 
of  such  confirmation,  the  legal  title  of  the 
execution  debtor  to  the  real  estate  is  not 
dlTNted.  Weaterfield  v.  South  Omaha  Loan 
<e  Bldg.  Aee'n,  76  Neb.  63  (105  N.  W.  1087). 

607.  (1906.)  The  purchaser  under  a  de- 
cree of  foreclosure  acquires  by  his  deed  all 
of  the  Interest  of  tbe  mortgagor  In  and  to 
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tbe  mortgaged  property;  and  the  grantee  of 
such  purchaser,  who  Is  In  possession  of  tbe 
property  as  owner  in  fee,  is  not  liable  to  a 
Junior  Incumbrancer  for  rents  and  profits, 
wher4  such  Junior  incumhrancer  does  not 
seek  to  redeem  the  prior  incumbrances. 
City  of  Lincoln  v.  Lincoln  Street  B.  Co..  76 
Neb.  523  (106  N.  W.  317). 

508.    (1907.)    A  foreclosure  purchaser  is 

not  affected  by  a  Judgment  in  ejectment  com- 
menced pending  the  foreclosure  suit.  Ban- 
nard  v.  Duncan.  79  Neb.  189  (112N.W.353). 

609.  (1907.)  The  purchaser  of  realpnv- 
erty  at  a  Judicial  sale  buys  at  his  peril. 
Hitchcock  Countv  v.  Cole,  80  Neb.  376  (114 
N.  W.  276). 

'■       Stattis  as  bona  fide  purchaser. 

610.  (1871.)  Caveat  emptor  applies  with 
all  its  force  to  a  purchaser  of  real  estate  at 
judicial  sale.  Miller  v.  Finn,  1  Neb.  2S4; 
(1876)  Fraaher  v.  Ingham,  4  Neb.  631; 
(1894)  Norton  v.  Nebraaka  Loan  Trvat 
Co.,  40  Neb.  394  (68  N.  W.  953);  (1898) 
Peterthorough  Savings  Bank  v.  Pierce,  54 
Neb.  712  (75  N.  W.  20), 

511.  (1876.)  Where  the  sherltf  by  mis- 
take levied  upon  certain  tracts  of  land  cov- 
ered with  timber,  which  were  appraised  in 
the  aggregate  at  the  sum  of  |1,634.  and 
plaintiff,  relying  upon  the  levy  and  appraise- 
ment, purchased  the  same  for  |1,090.  pro- 
cured a  confirmation  of  the  sale,  and  a  deed 
from  the  sheriff,  and  It  was  afterwards  dis- 
covered that  the  numbers  of  the  land  did 
not  Include  the  timber  land,  on  a  petition 
of  the  purchaser  to  set  the  sale  aside,  the 
rule  of  caveat  emptor  did  not  apply.  Frather 
V.  Ingham,  4  Neb.  531. 

612.  (1876.)  A  purchaser  at  a  sale  un- 
der an  execution  is  protected  to  the  same 
extent  as  a  purchaser  at  private  sale,  from 
claims  of  third  persons  previously  acquired 
from  the  debtor,  of  which  he  had  no  notice. 
Uhl  V.  May,  6  Neb.  167. 

613.  (1892.)  It  Is  a  well  settled  rule  that 
the  doctrine  of  caveat  emptor  applies  to  alt 
Judicial  sales,  subject  to  the  qualification 
that  the  purchaser  Is  entitled  to  relief  on 
the  ground  of  after-discovered  mlsteke  tA 
material  facts  or  fraud,  where  be  is  free 
from  negligraice.  He  is  bound  to  examine 
the  title,  and  not  rely  upon  statements  made 
by  the  officer  conducting  the  sale,  as  to  its 
condition.  If  he  buys  without  such  examina- 
tion, be  does  BO  at  bis  peril,  and  must  suf- 
fer the  loss  occasioned  by  his  neglect  nor- 
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ton  V.  Nebraska  Loan  Co.,  36  Neb.  466  (53 
N.  W.  481;  37  Ap.  St.  Rep.  441;  18  U  R.  A. 
88n). 

614.  (1895.)  The  rule  of  caveat  Hnptor 
applies  to  a  purcliaser  of  real  estate  at  a 
Judicial  sale  thereof  on  execatlon;  and  the 
conveyaoce  made  In  pursuance  thereof  con- 
vers  no  greater  estate  than  would  a  quit- 
claim deed  for  the  real  estate  executed  by 
the  execution  debtor.  Butler  v.  Fitzgerald, 
43  Neb.  192  (61  N.  W.  640;  47  Am.  St.  Rep. 
741;  27  L.  R.  A.  252). 

515.  (1896.)  A  purchaser  at  a  judicial 
sale  Is  charged  with  notice  of  the  proceed- 
ings leading  to  the  sale.  Including  the  ap- 
pnlsement  Nye  v.  Fahrenholg.  49  Neb.  276 
(68  N.  W.  498;  59  Am.  St.  Rep.  640). 

516.  (1897.)  A  purchaser  at  a  judicial 
sale  must  talte  notice  of  the  terms  of  the 
decree.  McKinley-Lanning  Loan  ^  Tnut  Co. 
V.  Hawier,  52  Neb.  709  (  72  N.  W.  1042). 

617.  U901.)  The  maxim  caveat  emptor 
applies  with  extreme  rigor  to  a  purchaser  at 
a  judicial  sale,  who  Is  conclusively  presumed 
to  know  everything  disclosed  by  the  record, 
and  every  omission  therefrom  down  to  and 
including  the  Judgment  and  the  process  by 
which  It  Is  sought  to  carry  U  Into  execution. 
BveJutnan  v.  EdmUten,  1  Unof.  429  (9S  N. 
W.  620). 

518.  (1903.)  Where  a  sheriff's  deed 
terms  one  of  the  links  In  a  chain  of  title, 
the  party  claiming  thereunder  Is  charged 
wltb  notice  of  any  Jurisdictional  defect  In 
the  proceedings  which  the  record  In  the  case 
from  which  the  deed  emanated  shows;  and 
If  the  record  discloses  on  its  face  that  the 
court  had  no  jurisdiction  to  enter  the  decree 
in  the  execution  of  which  the  deed  was 
made,  he  cannot  claim  to  be  a  bona  fida 
parcbaaer  of  the  land.  Albert  v.  KoeeluK 
68  Neb.  62S  (94  N.  W.  521). 

 Crops. 

619.  (1894.)  A  matured  crop  of  com 
standing  ungathered  upon  land  sold  at  Judl* 
dal  sale,  which  was  not  considered  or  taken 
into  account  by  the  appraisers  In  arriving 
at  the  value  of  the  premises  sold,  did  not 
pass  to  the  purchaser  at  the  judicial  sale, 
bnt  ranalned  the  property  of  the  mortgagor 
who  had  planted  and  cultivated  It  Fo»a  v. 
tfsrr.  40  Neb.  559  (69  N.  W.  123). 

520.  (1895.)  The  purchaser  at  a  fore- 
elesure  of  land  acquires  no  right  to  growing 
crops  as  against  a  tenant  of  the  former 
owner.  Jfondoy  v.  O'Jteil,  44  Neb.  724  (63 
N.  W.  82;  '48  Am.  St.  Rep.  760). 


521.  (1902.)  Annual  crops  growing  on 
the  land  do  not  pass  to  the  purchaser  at 
judicial  sale;  and  for  the  purpMe  of  saving 
the  debtor's  right  thereto,  these  annual  crops 
will  be  regarded  as  personalty.  Aldrich  v. 
Bank  of  OMoioa.  64  Neb.  276  (89  N.  W.  772) ; 
97  Am.  St.  Rep.  643;  57  L.  R.  A.  920). 

622.  (1902.)  A  purchaser  of  land  atexe- 
cntion  sale  is  entitled  to  all  crops  planted 
thereon  after  oonflrmatlon.  Jacqupt  v. 
Dawea,  3  Unof.  752  (92  N.  W.  670). 

523.  (1905.)  The  owner  of  real  estate 
that  has  been  sold  on  execution  retains  the 
legal  title  therein,  and  Is  entitled  to  the 

possession,  rents,  profits,  and  usufruct  of 
such  real  estate  until  a  final  confirmation  of 
the  sale  made.  Westerfleld  v.  South  Omaha 
Loan  A  Bldg.  Ats'n,  76  Neb.  63  (106  N.  W. 
1087). 

Sale  subject  to  liens. 

524.  (1S96.)  An  unconditional  tenderby 
a  purchaser  at  an  execution  sale  of  chattels 
of  the  entire  debt  secured  by  a  chattel  mort- 
gage existing  against  said  property,  the  debt 
being  at  the  time  of  the  tender  due  and  the 
tender  being  kept  good,  divests  the  lien  of 
the  mortgage  and  entitled  the  purchaser  to 
the  possession  of  the  property.  Oould  v. 
Armaooat,  46  Neb.  897  (66  N.  W.  1064). 

625.  (1896.)  A  purchaser  of  mortgaged 
chattels  at  execution  sale  Is  subrogated  to 
the  mortgagor's  rights  in  the  property  at 
the  time  of  the  levy.  Oould  v.  Armagott,  46 
Neb.  897  (65  N.  W.  1064). 

526.  (1898.)  Where  real  estate  ta  sold 
under  a  decree  of  foreclosure,  subject  to  a 
prior  lien,  the  purchaser  must  discharge 
such  lien,  or  suffer  the  land  to  be  sold  for 
Its  satisfaction.  Lyons  v.  Qodfrey,  55  Neb. 
765  (76  N.  W.  464). 

627.  (1898.)  One  who  buys  land  at  an 
execution  sale,  where  an  ^parratly  valid 
mortgage  or  lien  has  been  deducted  as  a  prlw 
Incumbrance  for  the  purchase  of  appraisal. 
Is  thereby  estopped  from  denying  the  valid- 
ity of  such  mortgage  or  Hen.  Arlington  Mill 
A  Elevator  Co.  v.  Ya*et,  57  Neb.  286  (77  N. 
W.  677);  (1901)  Battelle  v,  Mcintosh,  63 
Neb.  647  (87  N.  W.  361);  (1902)  Curtis  v. 
Obsome.  63  Neb.  837  (89  N.  W.  420);  (1904) 
Omaha  Loan  A  Trust  Co.  v.  City  of  Omaha, 
71  Neb.  781  (99  N.  W.  650);  (1906)  Topliff 
V.  Richardson,  76  Neb.  114  (107  N.  W.  114). 

628.  (1902.)  After  sale,  and  before  con- 
firmation, the  wife  of  the  mortgagee  ob- 
tained a  deed  of  the  mortgaged  premises 
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from  the  mortgagors,  who  occupied  It  as  a 
homestead.  The  sale  under  the  decree  after- 
wards being  confirmed,  and  the  mortgagors' 
title  thereby  divested,  held,  that  such  trans- 
action did  not  change  the  rule,  and  that  the 
mortgagee,  as  purchaser  at  the  Judicial  sale, 
and  his  grantee,  could  not  be  heard  to  assert 
the  homestead  exemption  of  the  mortgagors 
to  defeat  the  judgment  lien  deducted  In  the 
appraisement  from  the  Talue  of  the  prem- 
Ises  as  a  prior  Incumbmnce.  Curtig  v.  0«- 
bome.  63  Neb.  837  (89  N.  W.  420). 

52d.  (1902.)  When  decrees  of  foreclos- 
ure are  entered  upon  several  mortgages  In 
the  same  action,  and  an  order  of  sale  Is  Is- 
sued theron,  an  agreement  between  the  mort- 
gagees that  the  one  holding  the  later  Hen 
should  buy  the  property  at  the  sheriff's  sale 
and  pay  the  matured  portion  of  the  first 
mortgage,  and  that  the  unmatured  portion 
should  remain  in  full  force,  la  valid  as 
against  one  who,  with  notice  of  such  agree- 
ment, afterwards  takes  a  mortgage  from  the 
holder  of  the  later  Hen,  who  has  purchased 
the  property  In  pursuance  of  said  agreement. 
Avan  V.  Wett.  63  Neb.  894  (89  N.  W.  416). 

530.  (1902.)  The  proper  course  for  the 
purchaser  at  foreclosure  sale,  subject  to  a 
Junior  mortgage  If  he  desires  the  benefit  of 
the  Improvements,  is  to  pay  oft  the  subse- 
quent mortgage  of  which  he  had  notice  at 
the  time  he  acquired  the  property.  Jones  v. 
Dutch,  3  Unof.  673  (92  N.  W.  735). 

531.  (1903.)  Notwithstanding  a  wrong- 
ful deduction,  the  foreclosure  sale  will.  If 
confirmed,  divest  tht  Junior  Hen  and  vest  In 
the  purchaser  every  rl^t  and  interest  In 
the  property  of  all  the  parties  to  the  action. 
Hart  V.  Beardtlev,  67  Neb.  146  (98  N.  W. 
423). 

532.  633.  (1903.)  While  a  purchaser  at 
an  execution  sale  takes  the  real  Interest  of 
the  debtor,  and  Is  not  necessarily  concluded 
by  the  appraisement,  yet,  where  the  amount 
of  a  tax  Hen,  which  has  not  been  mentioned 
or  Included  In  the  decree,  has  been  deducted 
from  the  gross  appraised  value  of  the  prop- 
erty by  the  appraisers,  and  the  purchase  Is 
made  for  less  than  two-thirds  of  the  gross 
appraised  value,  upon  the  assumption  that 
such  taxes  are  a  valid  Hen.  the  purchaser, 
taking  advantage  of  the  deduction  thereof, 
will  be  presumed  to  have  undertaken  to  pay 
such  taxes,  and  will  not  be  heard  to  deny 
their  validity  In  an  equitable  proceeding 
seeking  to  enjoin  their  collection.  Equitable 
Trutt  Co.  V.  City  of  Omaha,  69  Neb.  342  (95 


N.  W.  650);  (1904)  Omaha  8avinff»  Banh  v. 
City  of  Omaha,  4  Unof.  663  (95  N.  W.  S93). 

634.  (1904.)  Where  the  amount  of  an 
apparent  tax  Hen  not  Included  in  a  decree 
has  been  deducted  from  the  appraised  value 
of  the  debtor's  Interest  by  the  appraisers, 
and  the  purchaser,  assuming  that  the  taxes 
were  valid,  takes  advantage  of  the  deduc- 
tion thereof,  he  will  be  presumed  to  have 
agreed  with  the  Judgment  debtor  that  he 
win  pay  the  taxes  so  deducted,  and  will  not 
be  heard  to  deny  their  validity  in  an  equi- 
table proceeding  seeking  to  enj(dn  their  col- 
lection. Eddy  V.  City  of  Omaha,  72  Neb. 
560  (101  N.  W.  25). 

535.  (1906.)  ■  The  deduction  of  an  appar- 
ent prior  lien  In  the  appraisement  of  real 
estate  for  the  purpose  of  a  judicial  sale  Is 
not  conclusive  as  to  the  validity  of  such 
lien  or  the  priority  thereof,  but  where  such 
appraisement,  as  returned  by  tli«  sheriff, 
shows  a  lien  apparently  prior  to  the  lien 
under  which  the  premises  are  to  be  sold 
and  that  such  Hen  was,  in  fact,  treated  as 
prior  and  valid  by  the  appraisers  In  deter- 
mining the  interest  of  the  defendant  in  the 
premises,  and  where  the  status  of  such  ap- 
parent lien  has  not  been  JudlciiUly  deter 
mined,  one  who  purchases  at  the  sale,  with- 
out questioning  the  validity  or  priority  of 
such  apparent  Hen,  is  thereafter  estopped 
from  so  doing.  SttUe  v.  Several  Parcel*  of 
Land,  76  Neb.  497  (106  N.  W.  601). 

536.  (1906.)  A  puKhaaer  at  a  Judicial 
sale,  at  which  certain  apparent  Hens  liave 
been  duly  certified  and  deducted  In  the  ap- 
praisement. Is  a  purchaser  subject  to  such 
llMis,  and  Is  estopped,  after  coafirmatloo 
without  objection,  to  dispute  their  validity, 
and  this  rule  Is  equally  amiUeahltt  to  the 
Judgment  plalntUf  and  to  atrangen.  A 
stipulation  that  the  supposed  Hens  are  In 
fact  void  Is  not,  without  more,  a  waiver  of 
the  estoppel.  State  v.  Several  Parceh  of 
Land,  77  Neb.  647  (110  N.  W.  544). 

 Waiver  or  estoppel  as  to  objections. 

537.  ( 1896. )  A  purchaser  of  property 
sold  at  Judicial  sale,  who  after  Its  conflnna- 
Uon  acc^ts  a  conveyance  tor  said  prop- 
erty executed  in  pursuance  of  such  sale.  Its 
confirmation,  and  the  order  of  the  court 
and  who  applies  to  and  obtains  from  tbe 
court  an  order  for  a  writ  of  posaesslon  for 
such  property,  thereby  waives  all  errors  and 
Irregularities  which  occurred  In  the  maUaf 
of  such  sale  and  all  objections  and  excep- 
tions to  the  oourt't  order  of  ccmflrmatltn. 
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Hooper  V.  Cattetter,  45  Neb.  67  (63  N. 
W.  135). 

538.  U903.)  One  purcbaalog  property 
and  reutnlns  title  to  It  under  a  decree  ot 
foreclosure,  will  not  be  permitted  to  chal- 
lenge the  validity  of  such  decree.  City  of 
Lincoln  v.  Lincoln  Street  R.  Co.,  67  Neb. 
4(9  (93  N.  W.  766). 

539.  (1907.)    TVfaer«  In  a  judicial  sale 

the  appraisement  returned  by  the  sberlK 
shows  a  lien  apparently  prior  to  the  lien 
under  which  the  premises  are  to  be  sold, 
and  that  such  Hen  was  treated  as  prior  and 
valid  by  the  appraisers  In  determining  the 
interest  of  the  defendant,  and  where  the 
autus  of  such  apparent  Hen  has  not  been 
Judicially  determined,  one  who  purchases 
at  the  sale  without  questioning  the  validity 
or,  priority  of  such  apparent  lien  is  there- 
after estopped  from  so  doing.  Merrick 
County  V.  Stratton,  78  Neb.  S39  (111  N. 
W.  136). 

540.  (1907.)  A  purchaser  of  property  at 
judicial  sale  is  estopped  to  deny  the  validity 
of  liens  deducted  from  the  appraisement. 
City  Safe  Deposit  A  Agency  Co.  v.  City  of 
Omaha,  79  Neb.  446  (112  N.  W.  598). 

Ejectment  against  purchaser. 

541.  (1889.)  An  action  of  ejectment 
against  one  holding  land  under  an  execu- 
tiMi  sale.  Is  a  direct  and  not  a  collateral 
attack  on  the  execution  sale,  and  hence  is 
a  proper  remedy.  Que  v.  Jonet,  25  Neb.  634 
(41  N.  W.  555);  Noyce  v.  Jones,  25  Neb. 
(43  (41  N,  W.558);  Gilbert  v.  Jones,  25  Neb. 
644  (41  N.  W.  658). 

Title  and  rights  of  grantee  of  purchaser. 

U2.  (1871.)  If  a  party  who  has  re- 
covered a  Judgment  or  decree  becomes  the 
purchaser  of  property  thereunder,  uid  con- 
veys the  same  to  a  third  party,  and  after- 
wards, the  Judgment  and  decree  not  having 
been  superseded  by  bond,  is  reversed  in  the 
appellate  court,  such  grantee  will  retain 
the  property  notwithstanding  the  reversal. 
JTcAntlattd  V.  Ptmdf,  1  Neb.  211  (93  Am. 
Dec.  358). 

543.  (1880.)  An  averment  "that  on  or 
about  the  fifth  day  of  February,  1879,  the 
plalntlir  sold  to  one  Thos.  M.  Lee  the  prem- 
ises described  in  the  petition  in  said  action, 
tor  a  valuable  consideration,"  is  not  suffl- 
dent  to  show  Lee  to  have  been  a  bona  fide 
purchaser.  State  Bank  v.  Orrene,  10  Neb. 
130  (4  N.  W.  942). 

544.  (1894.)    An  order  of  confirmation  is 


so  far  final  that  a  purchaser  from  the  per- 
son to  whom  a  deed  has  regularly  Issued 
thereunder  Is  not  bound  by  a  subsequent 
revocation  of  the  order  upon  proceedings 
commenced  after  he  has  acquired  title.  Hoi- 
liHer  V.  Mann,  40  Neb.  672  (68  N.  W.  1126). 

545.  (1898.)  The  title  of  a  stranger  de- 
rived through  a  sale  under  a  Judgment  is 
not  defeated  by  a  subsequent  vacation  of 
the  Judgment  In  a  proceeding  In  error  or 
In  a  proceeding  under  section  602  ot  the 
code.  Manfutl  v.  Qraham.  55  Neh.  646  (7ft 
N.  W.  19;  70  Am.  St.  Rep.  412). 

Bights  of  purchaser  under  vtoid  sale. 

646.  (1888.)  Where  the  decree  was  in 
part  paid  by  other  means,  and  the  land  was 

purchased  by  the  mortgagee,  under  a  void 
foreclosure  sale,  for  considerably  less  than 
the  amount  of  the  decree,  the  mortgagor 
would  be  required  to  pay  the  purchase 
price,  with  interest  and  taxes.  Loney  v. 
Courtney,  24  Neb.  580  (39  N.  W.  616). 

547.  (1888.)  Where  a  sale'  was  had 
under  a  void  foreclosure  of  a  mortgage  of 
real  estate,  and  a  sheriff's  deed  executed, 
the  mortgagor  la  an  action  to  cancel  the 
deed  as  a  cloud  upon  his  title  must  offer 
to  do  equity  by  paying  what  Is  equitably 
due  under  the  decree,  with  interest  and 
taxes.  Loney  v.  Courtney,  24  Neb.  680  (39 
N.  W.  616). 

548.  (1896.)  A  mortgagor  in  order  to 
remove  the  cloud  cast  upon  his  title  by  a 
sherilTs  deed  executed  in  pursuance  of  a 
void  foreclosure,  must  offer  to  pay  what 
is  equitably  due  under  the  mortgage.  Hall 
V.  Hooper,  47  Neb.  Ill  (66  N.  W.  33). 

549.  (1899.)  Facts  held  not  to  show  that 
defendants  who  purchased  at  a  void  fore* 
closure  sale  are  entitled  to  protection  as 
mortgagees  in  possession  after  default  under 
the  provisions  contained  in  the  mortgage. 
Roice  V.  OrifHtht,  57  Neb.  488  (78  N.  W.  20). 

560.  (1901.)  A  purchaser  at  a  supposed 
Judicial  sale  pursuant  to  a  Judgment  which 
Is  void  for  lack  of  jurisdiction  to  render  the 
same  does  not  acquire,  by  reason  of  the 
transaction,  a  lien  for  the  amount  of  his 
bid  upon  the  property  attempted  to  be  sold. 
Buchanan  v.  EdmUten,  1  Unof.  429  (96  N. 
W.  620). 

661.    (1905.)    Where  a  valid  real  estate 

mortgage  has  been  foreclosed,  even  though 
the  foreclosure  proceedings  were  void, 
neither  the  mortgagor  nor  a  person  claim- 
ing under  him  will  be  permitted  to  assail 
the  title  acquired  through  the  foreclosure 
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ppoceedlngg  without  offering  to  pajr  the 
amount  of  the  decree  and  Interest.  Stull  v. 
MasUonka,  74  Neb.  309  (104  N.  W.  188). 

Writ  of  assistance. 

662.  (1902.)  A  writ  Of  aaslatance  may 
Issue  to  put  a  purchaser  at  foredcnure  in 
poaseiaion.  Magruder  v.  Kittle,  2  Unof.  418 

(89  N.  W.  272). 

663.  (1906.)  Whereon  an  application  for. 
a  writ  of  assistance  the  party  in  possession 
of  the  premises  makes  a  lltlgable  claim  of 
ownership  thereof  in  fee,  and  It  appears 
that  his  rights,  If  any,  are  unaffected  by  the 
decree  of  foreclosure  and  sale  sought  to  be 
aided  thereby,  the  writ  should  be  refused. 
Vrlau  V.  RuHe,  73  Neb.  807  (103  N.  W.  670; 
104  N.  W.  1053). 

654.  (1906.)  Thft  grantee  of  a  pur- 
chaser at  a  Judicial  sale  is  not  necessarily 
incompetent  to  prosecute  an  application  for 
a  writ  of  assistance  to  put  him  Into  pos- 
session, and  whether  he  shall  be  permitted 
so  to  do  or  not  is  a  matter  dependent  upon 
clrcamstanceB  and  resting  largely  In  the 
discretion  of  the  court.  Ctark  A  Leonard 
Inveaiment  Co.  v.  Lindpren,  76  Neb.  69  (107 
N.  W.  116). 

666.  (1906.)  An  obJectt<m  that  an  ap- 
plication for, a  writ  of  asslatance  to  put  a 
purchaser  at  a  judicial  sale  Into  possession 
has  been  too  long  delayed.  Is  addressed  to 

the  sound  discretion  of  the  court,  and  where 
It  is  not  made  to  appear  that  new  rights 
have  intervened,  or  that  the  defendants 
have  been  prejudiced  by  the  delay,  such  an 
objection  will  not  be  upheld.  Clark  A  Leon- 
ard Investment  Co.  v.  Lindgren,  76  Neb. 
69  (107  N.  W.  116). 

Seed  to  purchaser. 

656.  (1871.)  A  person  by  becoming  a 
purchaser  at  a  judicial  sale,  becomes  a 
party  thereto,  and  may  both  be  compelled 
to  complete  his  purchase,  and  Is  entitled 
of  right  to  an  order  directing  the  sheriff  to 
make  the  deed.  Phillips  v.  Dawlev,  1 
Neb.  320). 

557.  (1871.)  If  the  term  of  oiUce  of  the 
sheriff  who  made  the  sale  expire  before  he 
makes  the  deed,  his  successor,  and  not  his 
immediate  successor  only,  but  any  other, 
may  make  the  same.  Philtipa  v.  Dawlev,  1 
Neb.  320. 

558.  (1880.)  A  stranger  to  a  Judgment, 
who  claims  to  have  become  the  owner  of 
land  after  a  sale  of  the  same  on  execution 
of  the  judgment  cannot  enjoin  the  execu- 


tion of  the  deed  to  the  purchaser  at  sndi 
■ale.  upon  the  ground  that  the  Judgment 
vas  void  because  the  record  Ctlled  to 
show  service  on  the  defendants.  Oolbv  v. 
Brown,  10  Neb.  413  (6  N.  W.  474). 

669.  (1886.)'  When  a  long  period  of 
time  elapses  between  the  conflrmatlon  of  a 
sale  and  the  execution  of  the  sheriff's  deed, 
the  debtor  should  be  notified  of  the  applica- 
tion for  an  order  requiring  the  then  sheriH 
to  execute  a  deed  to  the  purchaser.  Apple- 
gate  v.  Kingman  d  Ballard,  17  Neb.  838  its 
N.  W.  766). 

560.  (1886.)  The  mere  fact  of  the  pos- 
session of  a  sheriff's  deed  cannot  be  con- 
clusive of  its  delivery,  and  of  title  to  prop- 
erty therein  mentioned.  Kingman  v.  Apple- 
get,  20  Neb.  605  (31  N.  W.  236). 

661.  (1894.)  The  grantee  in  a  deed  of 
real  estate  acquires  the  legal  title  thereto 
on  the  execution  and  delivery  to  him  ot 
such  deed,  though  said  deed  be  neither 
acknowledged  nor  recorded  and  be  afte^ 
wards  lost;  and  a  sheriff's  deed,  made  In 
pursuance  of  a  levy  upon,  and  sale  of,  such 
real  estate  to  satisfy  a  judgment  against 
Budi  grantee,  will  pass  the  legal  Utle  of 
such  real  estate  to  the  grantee  in  such 
sheriff's  deed.  Connell  v.  OaUigher,  39  Neb. 
793  (68  N.  W.  438). 

662.  ( 1899.)  A  sheriff's  or  master's  deed, 
executed  after  conflrmation  of  sale  and 
before  supersedeas  of  that  order,  and  de- 
livered after  Judgment  of  affirmance  and 
filing  of  a  mandate,  is  regule.-.  Green  v. 
Morse.  57  Neb.  391  (77  N.  W.  926  ;  73  Am. 
St.  Rep.  761.) 

563.  (1901.)  The  office  of  a  description 
in  a  sheriff's  deed  Is  not  to  Identify  lands, 
but  to  provide  the  means  of  identlflcation, 
and  it  is  sufficient  when  this  Is  done.  Ab- 
bott V.  Coates,  62  Neb.  247  (86  N.  W.  1068y. 

564.  (1901.)  Bxtrinsic  evidence  la  ad- 
missible to  locate  lands  conveyed  by  sherirs 
deed  by  general  description.  Abbott  v. 
Coates,  62  Neb.  247  (86  N.  W.  1058). 

565.  (1901.)  Where  the  plaintirs  claim 
of  title  Is  founded  on  a  sheriff's  deed  made 
on  an  order  of  sale.  In  a  proceeding  to 
fbreclose  a  tax  Hen,  and  the  decree  and 
order  of  sale  are  Introduced  in  evidence  to 
supplement  such  sherlfTs  deed,  the  decree 
and  order  of  sale  will  control  the  descrip- 
tion of  the  property  to  be  sold;  and  where 
such  decree  and  orfler  of  sale  excepts  cer 
tain  lots  in  a  block,  but  the  sheriirs  deed 
conveys  the  entire  block,  held  that,  as  to 
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Um  lots  specfflcally  excepted  in  the  decree 
ud  order  of  sale,  such  sheriff's  deed  con- 
Teys  no  title.  Abbott  v.  Coatea,  62  Neb. 
247  (S<  N.  W.  1068). 

566.  (1903.)  A  auitclalm  deed  by  a  pur- 
chaser at  foreclosure  sale,  made  pending  ap- 
peal from  an  order  of  confirmation,  conveys 
all  the  Interest  of  such  purchaser,  and  en- 
titles the  grantee  to  the  benefit  of  a  sberlirs 
deed  executed  upon  affirmance  of  the  order. 
McLean  v.  McOormick,  4  Unof.  187  (93  N. 
W.  697). 

567.  (1906.)  It  ts  well  settled  In  this 
state  that  a  sheriff's  deed  takes  precedence 
from  the  date  of  Its  record  of  all  outstand- 
ing conveyances  and  Incumbrances  executed 
by  the  judgment  debtor  which  were  not  n- 
eoriei  and  of  which  the  purchaser  had  no 
actual  notice.  Oetchetl  v.  Bobertt,  76  Neb. 
688  (106  N.  W.  781). 

 Amendment  and  correction. 

56S.  (1887.)  Where  a  mistake  was  made 
in  the  description  of  certain  premises 
mortgaged,  which  mistake  was  carried 
through  all  the  proceedings  to  foreclose  the 
mortgage,  sale  of  tbe  premises,  confirmation 
of  sale,  and  deed  to  the  purchaser,  but  It 
appeared  that  the  premises  Intended  to  be 
mortgaged  had  actually  been  appraised  and 
sold  under  such  mortgage,  and  the  pur- 
chaser had  taken  possession  of  the  same, 
Aeld,  no  Injury  to  the  heirs  of  the  mortgagor 
being  shown,  that  the  grantee  of  the  pur- 
diaser  was  entitled  to  a  decree  correcting 
the  mistake  and  quieting  his  title  In  said 
premises,  but  at  his  own  cost  and  expense. 
Parker  v.  Starr,  21  Neb.  680  (33  N.  W.  424). 

Actions  to  set  aside  sale. 

569.  (1896.)  Affirmative  relief  from  a 
Judicial  sale  and  conveyance  under  a  void 

decree  will  not  be  granted  In  favor  of  one 
who  fails  to  show  an  equitable  Interest  In 
the  land  sold.  Hall  v.  Hooper,  47  Neb.  Ill 

(66  N.  W.  33). 

570.  (1907.)  Where  the  lands  of  a  resi- 
dent of  the  state  are  sold  under  a  decree 
entered  against  him  on  service  by  publica- 
tion, no  appearance  In  the  action  being  made 
by  or  on  behalf  of  such  party,  an  action  to 
quiet  hlfl  title  to  the  land  may  be  brought 
at  any  time  within  ten  years  from  the  re- 
cording of  the  deed  made  on  a  sale  under 
tbe  decree.  Payne  v.  Anderson,  80  Neb.  216 
(114  N.  W.  148). 

Proceeds. 

571.  (1897.)  A  motion  for  distribution 
iboQld  properly  be  made  after  the  fund 


comes  into  the  hands  of  the  officer  making 
the  sale  or  after  It  is  paid  into  court,  if  such 
be  the  order.  If  made  earlier  the  court 
may  refuse  to  entertain  It,  but  If  overruled 
on  the  ground  that  It  Is  premature,  the 
order  should  be  without  prejudice  to  a  later 
application.  Clark  d  Leonard  Investment 
Co.  V.  Way,  52  Neb.  204  (71  N.  W.  1021). 

672.  (1897.)  A  purchaser  at  a  Judicial 
sale  who,  Instead  of  paying  the  amount  of 
his  bid  to  the  officer  making  the  sale,  under- 
takes to  himself  disburse  it  In  discharging 
lieas,.  does  so  at  his  peril.  Clark  Ji  Leonard 
Investment  Co,  v.  Way,  62  Neb.  204  (71  N. 
W.  1021). 

673.  (1901.)  In  case  real  property  Is 
sold  to  satisfy  a  judgment  or  decree,  tbe 
creditor  is  entitled  to  Interest  upon  hU 
claim  up  to  the  date  of  confirmation.  7'rom- 
pen  V.  Hammond,  61  Neb.  446  (85  N. 
W.  436). 

574.  (1903.)  The  sheriff  and  the  pur- 
chaser at  a  judicial  sale  disobey  the  statute 
making  the  sheriff  the  sole  custodian  of  the 
proceeds  of  the  sale,  at  their  peril,  but  they 
cannot  by  such  disobedience,  and  the  pay- 
ment of  the  money  to  the  clerk  of  the  court. 
Impose  obligations  upon  him,  as  such  clerk, 
foreign  to  the  duties  of  his  office.  Cravi  v. 
Abrams,  68  Neb.  546  (94  N.  W.  639). 

575.  (1903.)  Tile  statute  constitutes  the 
sheriff  Diaklng  a  Judicial  sale  of  real  prop- 
erty the  sole  custodian  of  the  fund  derived 
from  such  sale,  between  the  date  thereof 
and  the  date  of  confirmation,  and,  upon  the 
happening  of  the  latter  eveut,  makes  It  his 
duty  to  pay  the  money  to  the  person  or 
persons  entitled  thereto.  Craw  v.  Abramt,  68 
Neb.  646  (94  N.  W.  639). 

576.  (1903.)  Tbe  sheriff  making  a  Judi- 
cial sale  of  real  property  under  a  decree  of 
foreclosure,  is  the  sole  custodian  of  the  fund 
derived  from  such  sale  between  the  date 
thereof  and  the  confirmation  of  such  sale, 
and  upon  such  conflnnatlon  It  Is  his  duty 
to  pay  the  money  to  the  person  or  persons 
entitled  thereto  In  conformity  to  the  order 
of  the  court.  Craw  v.  Abrams,  68  Neb.  653 
(94  N.  W.  527). 

677.  (1903.)  Where  plaintiff  has  bid  In 
the  property  Involved  In  a  suit  at  two-thirds 
of  Its  appraised  value  and  at  a  price  euftl- 
clent  to  pay  the  decree.  It  has  no  right  after 
the  confirmation  to  have  money  In  the  hands 
of  the  receiver  applied  In  payment  of  taxes 
on  the  property.  Adler  d  Sons  Clothing  Co. 
V.  Hellman.  4  Unof.  657  (95  N.  W.  467). 
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JURAT, 
See  Affdavita,  H  18-27. 
As  to  afBdavlt  of  publication  of  notice  of 
Judicial  sale,  see  Judicial  Sales,  iZ47. 

JURISDICTION. 
Of  particular  actions  and  proceedings, 
and  of  particular  tribunals,  see  specific 
topics. 

Of  appellate  court,  see  Appeal  and  Error, 
ii  640-649. 

Presumption  in  appellate  court,  see  Ap- 
peal and  Error,  Sii  1484-1487. 

Objection  to  as  appearance,  see  Appear- 
ance, H  26-28. 

Waiver  of  want  of  Jurisdiction  by  appear- 
ance, see  Appearance.  |8  76-90. 

Acquiring  Jurisdiction  by  appearance,  see 
Appearance,  SS  63-66. 

Removal  from  Jurisdiction  as  grounds  for 
attachment,  see  Attachment,  S§  35,  36. 

Of  proceeding  In  attachment,  see  Attach- 
ment, SI  74-85. 

Of  Justice  of  peace  in  wrongful  attach- 
ment, see  Attachment,  I  461. 

To  disbar  attorney,  see  Attorney  and 
Client,  IS  14-16. 

To  admit  attorney  to  practice,  see  Attor- 
ney and  Client,  H  1,  2. 

Of  state  courts  In  bankruptcy,  see  Bank- 
ruptcy, SI  61-66. 

To  appoint  receiver  of  bank,  eee  Banks 
and  Banking,  S8  68-59. 

Of  bastardy  procedlngs.  see  Ba»tard», 
a  29-36. 

To  cancel  deed,  see  Cancelation  of  Instru- 
ments, i  18. 

Of  state  courts  in  action  for  loss  of  goods 
by  common  carrier,  see  Carriers,  %  93. 

Of  supreme  court  to  compel  accounting 
by  charitable  institute,  see  Charities,  f  8. 

Of  equity  to  establish  lien  on  chattel,  see 

Chattel  Mortgages.  8  164. 

Of  federal  court  over  Interstate  commerce, 
see  Commerce,  IS  4,  5. 

Of  state  courts  over  Interstate  commerce, 
see  Commerce,  I  6. 
Of  contempt  proceedings,  see  Contempt, 

H  33-43. 

Contracts  ousting  Jurisdiction,  see  Con- 
tracts. 81129-131. 

Proceedings  tor  dissolution  of  corpora- 
tions, see  Corporations,  I  459. 


To  appoint  receiver  of  corporation,  MS 
Corporations,  |§  436,  437. 
Of  district  court,  see  Courts,  8150. 
Of  supreme  court  in  general,  see  Courts, 

18  164-166. 

Of  federal  courts  in  general,  see  CourU, 
II 172-175. 

Citizenship  and  residence  of  parties  as 
affecting  Jurisdiction  of  courts,  see  Courts, 
18  14-16. 

Scope  and  extent  of  Jurisdiction  of  courts, 
see  Courts,  f  |  23-26. 

Determination  of  from  pleading,  see 
Courts,  I  28. 

By  consent  of  parties,  see  Courts,  II 20-22. 

Of  courts  over  subject-matter  bt  another 
state,  see  Courts,  18  17-19. 

Concurrent  Jurisdiction  of  courts,  see 
Court*,  II 129-139. 

Of  courts  in  general,  see  Courts.  18  1-30. 

Of  county  court  on  action  of  covenant,  see 
Covenants.  Sf  40-43. 

Of  criminal  proiseciitions,  see  CritntJUl 
Law,  §8  50-61. 

To  grant  new  trial  In  criminal  prosecu- 
tion, see  Criminal  Law.  |8  856-859. 

Of  state  courts  In  action  for  death  Id 
foreign  state,  see  Death,  f  18. 

Of  district  court  to  dismiss  a  cause  pend- 
ing in  another  county,  see  Dismissal  and 
Non-Suit.  1150.  51. 

Of  divorce,  see  Divorce.  51  38-47. 

To  award  alimony,  see  Divorce,  ||  125-129. 

To  assign  dower,  see  Dover,  ||  44-49. 

Of  electi<m  contests,  see  Elections, 
18  156-162. 

To  Issue  writ  of  execution,  see  Sj;ecii(ioii, 
144. 

Over  estates  of  deceased  persons,  see 
Executors  and  Administrators,  181*8. 

Of  settlement  of  estates,  see  Executors  and 
Administrators.  I  40. 

To  allow  claims  against  estates,  see 
Executors  and  Administrators.  II 97-99. 

Of  district  court  of  action  against  heirs  of 
intestate,  see  Executors  and  Administrators, 
II  249-253. 

Of  district  court  on  appeal  from  allow- 
ance of  claims  against  estates,  see  Executor* 
and  Administrators.  ||  168-160. 

Action  for  forcible  entry  and  detentton, 
see  Forcible  Entry  and  Detainer,  H  24-31. 

Of  creditor's  suit  to  set  aside  transfer  of 
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debtor's  propertj,  see  Fraudulent  Convev- 
ancet,  f  362. 

Of  garnlsfament  proceedings,  see  GomitV 
mewt,  SI  36,  36. 

Sale  by  guardian,  see  Ouaraian  and  Ward, 
If  28-33. 

To  issue  writ  of  ftabeo*  eorpu9,  see  Uabeaa 
Corpus,  i  31. 

Release  from  arrest  for  want  of  Jnrlsdlc* 
tlon  to  commit,  see  Habeas  CoTput,  \  10. 

To  open  or  vacate  Judgment,  see  Judg- 
ment, 11222-268. 

To  render  Judgment  for  equitable  relief, 
see  Judgment,  X,  B. 

Want  of  Jurisdiction  es  ground  for  col- 
lateral attack  OB  Judgment,  see  Judgment, 
II 451-461. 

Of  judgment  in  rem,  see  Judgment, 
SI  804,  805. 

To  revive  Judgment,  see  Judgment, 
11  836-840. 

In  actions  on  Judgments,  see  Judgment, 
1912. 


Of  Justice  of  the  peace,  see  Jueticea  of  the 
Peace,  III. 

For  libel  or  slander,  see  Libel  and 
Slander,  ||  42-48. 

To  issue  mandamus,  see  Mandamua, 
II 224-234. 

Of  foreclosure  proceedings,  see  Mortgagee. 
II  605,  506. 

Pleading  want  of  Jurisdiction  see  Plead* 

ing,  SI  93-99. 

Action  to  quiet  title,  see  Quieting  Title, 
11  43,  44. 

In  quo  VMrranto,  see  Quo  Warranto, 
II 16-19. 

In  replevin,  see  Reptwin,  II. 

Actions  against  states,  see  States,  ||  248-250. 

To  recover  taxes,  see  Taxation,  ||  474-484. 

Of  district  court  over  trespass  against 

railroad,  see  Trespass,  |  29. 

To  probate  will,  see  Wilis,  V,  O. 

Of  equity  to  compel  delivery  of  trust 
property,  see  Trusts,  1 190. 
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ANALYSIS. 

r  BZOHT  TO  TBIAI.  BT  JUST. 

Statutcny  pnrrisioiu,  1 1. 

Actioiu  at  law  in  general,  ||  8^ 

Equitable  actions,  {|  7-18. 

Mixed  law  and  equity  actions,  ||  19-85. 

Determination  of  right  from  pleadings,  ||  2^  S7. 

Special  proceedings,  IS  28-35. 

Demand  for  jnr^,  IS  36, 37. 

Criminal  proseentions  In  general,  ||  88-47. 

 District  from  which  to  draw  jwy^  il  48, 4ft 

Waiver  of  right,  1 1  50-53. 
—  In  criminal  prosecutions,  S  54. 
-■■  -■  Bflect  on  second  trial,  I  55. 
Quasl-erlmlnal  prosecutions,  1 66. 
Appeal  and  error,  |  57. 

XL  Q-CAXIPICATIONS  OF  JUBOBS  AVD  EXBXPTI0N8. 
Presumptions,  {  68. 
CitlsensSiipy  ||  50-61. 
Age,  168. 

ConTiction  of  crime,  1 63. 
Exemptions,  |  64. 

m.  BUMMOKINO,  ATTENDAVOa  AVD  DI80BAS0Z. 
Statutory  proTMons,  ||  65,  66. 
Porm  of  proceeding  in  general,  S  67. 
Jury  list. 

—        BeleotlMi  of  names,  S|  68, 69. 

Beqnlaites  and  i^portlonment,  S|  70-73. 
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Special  venire  or  panel,  {S  74-77. 
Talesmen  and  additional  Jury,  78-84. 

 To  cure  illegally  drawn  jury,  {  8S. 

 In  anticipation  of  demand,  |fi  80-88. 

Selecting  and  drawing  Jury,  S|  89,  80, 
Number  dzawA,  {  81. 
Excusing  juror  after  sworn,  {  9S. 
Fees  of  jurors,  S  03. 

17.  COMPETENCY  OF  JTTBOKS,  CHALLENQES  AND  OBJECTIONS. 
Constitutional  and  statutory  prOTlsionSi  ||  94, 86. 
Interest  in  general,  S  86. 
Interest  of  relative,  {  87. 
Interest  of  church  member,  Sfi  98-199. 
Interest  as  employee,  §S  200,  201. 
Interest  as  taxpayer,  S6  202^  803. 
Dislike  for  attorney,  6  204. 
Sympathy  for  plaintiff,  S  205. 
Priendllness  for  party,  i  806. 
■  Hearing  court  condemn  accused,  1 807. 
Prior  service  as  juror. 

 In  general,  §|  208,  209. 

— ■  ■  ■  Same  or  similar  cause,  fS  210-212. 
Vormatiott  and  expression  of  opinion  as  to  eaose. 
 In  general,  8S  S13-S26. 

 From  rumor  and  newspaper  accounts,  S{  227-239. 

  From  evidence  or  testimony  on  former  trial,  H  240-845. 

Opinions  and  scruples  against  statutory  punishment,  H  248-863. 
Bias  and  prejudice,  U  254-258. 

Summoned  on  special  venire  after  chaUenge  to  array,  |S  269, 86O1. 
Challenge  in  general,  {  261. 
ChaUenge  after  oath,  i  S62. 
Peremptory  challmges. 

 Order  of  challenge,  263. 

 Time  for,  H  264,  265. 

 Number,  §§206,  267. 

Challenge  to  panel  or  array,  §§  268-270. 
Examination  of  jtiror,  SS  271-277. 
Determination  of  challenge  for  cause,  H  878-88S. 
-.     ■    Discretion  of  court,  §§  283-286. 
Waiver  of  objections,  §§  287-209. 
Beview. 

 In  general,  §§  300-302. 

—       Savings  exceptions,  §  303. 
.         Questions  reviewable,  8  304. 

 Discretion  of  court,  H  305-312. 

Effect  of  failure  to  wdiaust  peremptory  challenges,  11813-381. 
 Curing  error  by  subsequent  challmge,  {  322. 

V.  XMPANELINO  AND  OATH. 

Impaneling  in  general,  §§  323,  324. 
Quashing  panel,  M  325,  326. 
Discharging  panel,  88  327-330. 
Oath,  88  331. 332. 
Waiver  of  objections,  88  333-335. 

CBOss-REFERENrEs.  Tampering  with,  as  contempt  of  court,  ae« 

Grand  jury,  see  Grand  Jury.  Contempt.  8  11. 

Misconduct  of  jury  as  contempt  of  court,  Right  of  colored  man  to  serve  as  Juror. 
■  Bee  Contempt,  §  13.  see  Civil  Rights,  8 1. 
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Separation  of  Jury  In  criminal  prosecu* 
UfHis,  see  Criminat  Law.  il  814-719. 

Aflsessment  of  damages  for  taking  private 
property  on  condemnation,  see  Eminent  Do- 
main, II 180-189. 

Misconduct  of,  as  grounds  for  new  trial, 
see  New  Trial.  IS  24.  25. 

Province  of  Jury  In  criminal  prosecutions, 
see  Criminal  Law,  If  S94-612. 

Instmctlons  to,  see  Trial,  VII. 

Instructions  to,  by  Justice  of  the  peace,  see 
Ju$Uce»  of  the  Peace.  II 170-172. 

Custody,  conduct  and  deliberation  of  Jury, 
see  Trial,  VIII. 

Misconduct  of  or  affecting  Jury,  see  Trial, 
II  680-722. 

Separation  of  Jury,  see  Trial,  ||  6S1,  682. 
Taking  papers  to  Jury-room,  see  Trial, 
II  695-700. 

Competency  of  Juror  as  witness,  see  "Wit- 
nestcs,  168. 

I.  UOHT  TO  TBIAL  BT  JT7BT. 

Objection  to  trial  without  jury  necessary 
to  present  question  tor  rerlew,  see  Appeal 
and  Error,  ||  266, 267. 

Right  to  Jury  In  trial  of  right  of  attached 
property,  see  Attachment,  |  400. 

Trial  of  bastardy  proceeding  wlthont  Jury, 
see  Bastardy,  \  97. 

In  mandamus,  see  Mandamut,  1 287. 

Depriving  of  right  Xng  reference  of  canev, 
see  Reference,  H  8-6, 

Right  to  Jury  in  trial  of  right  of  property 
In  replevin,  see  Replevin,  \\  365-377. 

Right  to  Jury  In  action  to  quiet  title,  see 
Qvieting  Title,  II  51-55. 

Waiver  of  Jury  to -try  title  In  partition, 
gee  Partition,  S  33. 

Statutory  proTlaions. 

1.  (1881.)  The  act  of  February  28,  1881, 
page  18,  regulating  the  license  and  sale  of 
Intoxicating  liquor,  and  providing  what  ef- 
fect may  be  given  to  certain  evidence  In  fix- 
ing responalbility  for  injurious  results  of 
intoxication.  Ifl  not  unconstitutional  as  a 
denial  of  the  right  to  a  Jury  trial.  Pleuler 
V.  State,  11  Neb.  647  (10  K.  W.  481). 

Actions  at  law  in  general. 

2.  (1882.)  In  an  action  at  law  the  par- 
Uea  are  entitled  to  a  trial  by  Jury.  Oregory 
V.  Lincoln,  13  Neb.  352  (14  N.  W.  423). 

8.    (1896.)    The  right,  in  actions  at  law. 


tY,  f  19 

to  have  disputed  questions  of  fact  tried  and 
determined  by  a  Jury  Is  guaranteed  by  the 
constitution.  RiMc  v.  Oaech,  43  Neb.  287 
(61  N.  W.  616). 

4.5.  (1899.)  In  a  law  action,  a  party  is 
entitled  to  a  Jury  trial  as  a  matter  of  right. 
Lett  V.  BammoiUl,  69  Neb.  339  (80  N. 
W.  1042);  (1908)  Yei$er  v.  Broadwell,  80 
Neb.  718  (118  N.  W.  293). 

6.  (1902.)  Under  section  432  of  the  code 
of  civil  procedure,  the  court,  on  the  deter- 
mination of  an  issue  of  law,  or  when  a  party 
is  in  default,  may,  at  the  request  of  the 
party  not  In  default,  assess  damages  on 
proof  without  the  intervention  of  a  Jury. 
Bankers'.  Reserve  Life  Ass'n  v.  Finn,  64 
Neb.  105  (89  N.  W.  672). 

Equitable  actions. 

7.  (1880.)  In  an  equitable  action,  to  re- 
move a  cloud  on  a  title,  the  defendants  are 
not  entitled  to  a  trial  by  Jury,  though  the 
court  may  submit  special  facts  to  a  Jury. 
Harral  v.  Qray,  10  Neb.  186  (4  N.  W.  1040). 

8.  (1883.)  In  an  action  brought  to  re- 
move a  cloud  from  title  to  land  the  court 
may,  but  la  not  bound  to,  give  a  Jury  trial. 
Roggencamp  v.  Converse,  16  Neb.  106  (17 
N.  W.  361). 

9.  (1884.)  An  action  to  foreclose  a  me- 
chanic's Hen  is  essentially  a  suit  in  equity, 
and  a  party  Is  not  as  a  matter  of  right  en* 
titled  to  a  Jury  trial  therein.  2>oAte  v. 
Omaha  Foundry,  16  Neb.  436  (19  N.W.644). 

10.  ( 1893.)  A  defendant  in  an  equi- 
table action  Is  not  entitled  to  a  Jury  trial  of 
a  counter-claim  for  damages,  which  he  has 
voluntarily  pleaded.  Morrissey  v.  Sroomal, 
37  Neb.  766  (66  N.  W.  383). 

10a.  (1893.)  An  action  to  foreclose  a 
Hen  of  certain  warehouse  recelps  on  grain 
in  storage,  pledged  to  secure  the  payment  of 
a  promissory  note,  is  a  suit  In  equity,  and 
defendant  is  not  entitled  to  a  Jury  for  the 
trial  of  a  counter-claim  tor  damages.  JIfor-  • 
rissey  v.  Broomol,  37  Neb.  766  '  (66  N. 
W.  383). 

11.  (1895.)  M*here  a  petition  states  a 
cause  of  action'  for  equitable  relief  and 
prays  tor  equitable  relief,  a  Jury  cannot  be 

demanded  as  a  matter  of  right  for  the  trial 
of  any  issue  arising  in  the  case.  Stharmer 
V.  McJntoah.  43  Neb.  509  (SI  N.  W.  727). 

12.  (1895.)  An  action  to  set  aside  a 
fraudulent  transfer  of  property  and  subject 
It  to  the  payment  of  a  Judgment  against  the 
transferrer  is  equitable  In  its  nature  and 
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may  be  tried  to  the  court  without  a  fnry. 
Monroe  v.  Reid,  46  Neb.  316  (64  N.  W.  938). 

13.  (1897.)  In  an  action  In  equity  where 
a  question  as  to  the  value  of  real  estate 
arises,  the  court  is  not  bound  to  submit  that 
question  to  a  jury.  Oliver  v.  Latuing,  61 
Neb.  818  (71  N.  W.  735). 

14.  (1S97.)  A  district  court  while  sItUng 
as  a  court  of  equity  may  submit  to  a  Jury 
any  question  of  fact  in  the  case.  Alter  v. 
Bank  of  Stockhmn,  53  Neb.  223  (73  N. 
W.  667). 

15.  (1897.)  The  Issues  In  equity  causes 
are  as  a  rule  triable  to  the  court  without  a 
Jury.  (Code,  sec.  281.)  Smith  v.  Perry,  62 
Neb.  738  (73  N.  W.  282). 

16.  (1897.)  A  petition  alleged  that  the 
plaintiff  had  executed  to  the  defendant  a 
deed  absolute  In  form,  but  in  fact  a  mort- 
gage; that  the  defendant  had  sold  the  land, 
receiving  more  than  sufflclent  to  pay  the 
debt.  The  prayer  was  for  Judgment  for  that 
surplus.  Held,  That  the  plaintiff  was  en- 
titled to  a  jury  trial.  Yager  v.  Exchange 
Nat.  Bank  of  Hastings,  52  Neb.  321  (72  N. 
W.  211). 

17.  (1897.)  In  an  equity  case  the  trial 
court  may.  In  its  discretion,  Impanel  a  Jury 
and  submit  such  Issues  of  fact  as  It  deems 
expedient.  OmaAa  Fire  In$.  Co.  v.  Thomp- 
son, 60  Neb.  580  (70  N.  W.  80). 

IS.  (1905.)  On  a  motion  for  a  deficiency 
Judgment,  which  has  no  application  to  real 
estate  mortgages  executed  before  the  pas- 
sage of  that  act,  the  mortgagore  are  not  en- 
titled to  a  trial  by  Jury.  Daniels  v.  Mutual 
Bene/U  lAJe  Ins.  Co.,  73  Neb.  257  (102  N. 
W.  458). 

Mixed  law  and  equity  actions. 

1».  (1897.)  If  the  action  is  In  Its  nature 
one  triable  by  jury,  the  right  to  such  trial 
will  not  be  defeated  because.  In  order  to 
accomplish  the  main  object  of  the  action,  It 
becomes  necessary  to  determine  Issues  as  to 
the  existence  of  equitable  rights.  Yager  v. 
Exchange  Nat.  Bank  of  Hastings,  62  Neb. 
321  (72  N.  W.  211). 

20.  (1898.)  Where  the  answer  to  a  peti- 
tion for  the  recovery  of  damages  for  a 
breach  of  contract  presents  an  equitable 
counter-claim  which  Is  traversed  by  a  reply, 
the  issues  of  fact  thus  arising  are  triable  to 
the  court  without  a  Jury.  HotaHng  v.  Tecum- 
seh  Nat.  Bank,  65  Neb.  5  (75  N.  W.  242). 

21.  (1899.)  A  law  action  Is  not  triable 
without  a  Jury  because  there  are  Issues  In- 


cidental to,  or  elemental  of,  the  main  one 

which  are  equitable  In  their  nature.  Lett 
V.  Hammond.  69  Neb.  339  (80  N.  W.  1042). 

22.  (1899.)  An  action  for  breadi  of  an 
agreement  to  purchase  land  at  Judicial  sale, 
manage  and  sell  the  same,  and  account  to 
the  Judgment  debtor  for  the  surplus  over 
certain  liens  Is  a  law  action  in  which  plain- 
tiff Is  entitled  to  a  Jury,  although  it  Involves 
an  accounting.  Lett  v.  Hammond,  69  Neb. 
339  (80  N.  W.  1042). 

23.  (1899.)  The  hearing  and  favorable 
determination  of  a  motion  to  transfer  a 
cause  to  the  equity  docket  of  a  court,  and 
that  it  Is  placed  on  such  docket^  do  not 
necessarily  decide  the  right  of  the  party  op- 
ponent  to  the  motion  to  a  Jury  trial  in  a 
law  action.  If  a  demand  for  a  Jury  is  prof- 
fered at  or  prior  to  the  time  the  case  is 
called  for  trial.  Its  denial  is  error.  Lett  v. 
Hammond.  69  Neb.  839  (80  N.  W.  1042). 

24.  (1900.)  Where  the  answer  to  a  pe- 
tition In  ejectment  presents  an  equitable 

counterclaim  which  Is  traversed  by  a  reply, 
the  Issues  of  fact  thus  arising  are  triable  to 
the  court  without  a  Jury.  Jetoett  v.  Alacfc, 
60  Neb.  173  (82  N.  W.  375). 

25.  (1902.)  An  order  transferring  an 
action  In  ejectment  to  the  equity  docket  be- 
cause of  equitable  defenses  raised  In  an 
answer,  will  not  preclude  the  moving  party 
from  demanding  that  the  purely  legal  issues 
be  tried  by  a  Jury,  If  his  request  toi^  a  Juiy 
trial  Is  timely  and  la  insisted  upon.  Schu- 
macher V.  Crane-Chur<ihin  Co.,  66  Neb.  440 
(92  N.  W.  609). 

Determination  of  right  from  pleadings. 

26.  (1897.)  Whether  or  not  a  right  to 
trial  by  Jury  exists  must  be  determined 
from  the  object  of  the  action  as  determined 
by  the  averments  of  the  petition,  and  In  case 
of  ambiguity  by  resort  to  the  prayer.  Yager 
V.  Exchange  Nat.  Bank  of  Hastings,  52  Neb. 
321  (72  N.  W.  211). 

27.  (1907.)  Whether  or  not  a  right  to 
trial  by  Jury  exists  must  be  determined  from 
the  object  of  the  action  as  determined  by 
the  averments  of  the  petition,  and  in  case 
of  ambiguity  by  resort  to  the  prayer.  Oantfy 
V.  Wiltse,  79  Neb.  280  (112  N.  W.  689). 

Special  proceedings. 

28.  (1882.)  Trial  by  Jury  Is  not  allowed 
in  contempt  proceedings.  Oandy  v.  Stole,  IS 
Neb.  445  (14  N.  W.  143). 

29.  (1897.)  The  trial  of  Issues  of  fact 
on  an  application  tor  a  mandamni  la  aot 
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one  111  which  a  jurj  rsaj  be  demanded  as  a 

matter  of  right.   Mayer  v.  State,  ex  ret. 
WUKiTUOn,  62  Neh.  764  (73  N.  W.  214). 

SO.  (1898.)  The  history  of  ««>  warranto 
examined,  and  heJd  not  to  fumleh  a  baais 
for  the  determination  of  the  question 
whether  or  not  a  jury  triai.  In  thlB  sUte,  Is 
demaudable  as  a  matter  of  right  State,  ex 
rel.  Broatch,  v.  Ifoorw,  56  Neb.  1  (76  N. 
W.  530). 

31.  (1898.)  The  proTlalon  of  section  6 
of  article  I  of  the  constltatlon  of  Nebraska 
considered,  and.  in  connection  with  proTl- 
slons  of  the  atatate  In  existence  at  the  time 
of  its  adoption,  held  not  to  entitle  the  re- 
spondent in  a  ffuo  worronto  proceeding  to 
demand  a  Jury  tor  the  trial  of  the  Issues  of 
fact  to  be  determined,  as  a  matter  of  right. 
Stoic,  ex  rel  Broatch,  v.  Moorea,  56  Neb.  1 
(76  N.  W.  630). 

82.  (1901.)  Where  issue  Is  Joined  in  a 
proceeding  to  rsTlve  a  judgment.  It  Is  error 
to  deny  a  request  for  a  Jury.  MeCormiOc  d 
Bro.  V.  Carey,  62  Neb.  494  (87  N.  W.  172). 

33.  (1903.)  In  a  proceeding  to  revive  a 
dormant  Judgment,  where  the  defendant 
pleads  facts  which  amount  to  a  payment  and 
saUsfactlon,  and  plalntlfl  Joins  issue  by  a 
reply.  It  ie  error  for  the  court  to  deny  a 
request  for  a  trial  by  jury.  Faro*  v.  First 
Jfat.  Bank  of  athuyler,  67  Neb.  468  (93  N. 
W.  682). 

34.  (1904.)  On  an  appeal  from  an  order 
refusing  an  application  to  file  a  claim 
■eainst  an  estate,  because  presented  after 
'be  expiration  of  the  time  allowed  for  such, 
"either  party  is  entitled  to  a  jury  trial. 

0dfi^    V.   rurmin,  71  Neb.  108   (98  N. 

Of  4^®^ 

<1904.)  The  proceeding  for  the  sale 
^Imna  for  delinquent  taxes  Is  a  suit  In 
"^•ilty  In  the  district  court,  and  the  owner 
^  re«l  estate  In  question  therein  has  no 
coMBt:lt.vUonal  right  to  a  Jury  trial.  Wood- 
ityUrffW%,  tr.  Doufflot  County.  71  Neb.  364  (98 
».    "W.  1092). 

d  for  jury. 

3e.  (1881.)  To  entitle  a  party  to  a  Jury 
trial  the  county  court.  In  actions  where 

^»2ionnt  claimed  exceeds  one  hundred 
doli^^^  he  must  demand  It,  in  writing,  on 
ore  the  filing  of  the  answer.  Htevemon 
-A*»<2erfO».  12  Neb.  83  (10  N.  W.  652). 


tti, 


(1902.)  An  objection  "that  the  court 
'^i'thout  Jurisdiction  to  hear  a  cause  on 
'   ««^ulty  side  of  the  court,"  is  not  a  sufll- 


dent  demand  for  a  Jury,  even  If  the  action 
be  one  of  law.  QoVU  v.  Stoobe,  64  Neb.  838 
(90  N.  W.  919). 

Criminal  prosecutions  in  generaL 

38.  (1881.)  The  design  of  the  constitu- 
tional provision  for  a  trial  by  Jury  of  all 
criminal  offenses  is  to  secure  to  the  accused 
a  trial  by  jury  from  the  vicinity  where  the 
-crime  Is  supposed  to  have  been  committed, 
so  he  may  have  the  benefit  of  his  own  good 
character  and  standing  with  his  neighbors. 
Olive  V.  State.  11  Neb.  1  (7  N.  W.  444). 

39.  (1881.)  By  section  11  of  the  bill  of 
rights,  constitution  of  1876,  all  persons 
charged  with  crime  are  entitled  to  a  trial 
by  an  Impartial  jury  of  the  county  or  dis- 
trict In  which  the  offense  Is  alleged  to  have 
been  committed.  Olive  v.  State,  11  Neb.  1 
(7  N.  W.  444). 

40.  (1884.)  When  a  plea  in  bar  Is  Inter- 
posed to  a  prosecution  up(»  Indictment, 
which  is  clearly  insufDclent,  a  demurrer  may 
be  filed  thereto  without  resorting  to  the 
formality  of  Impaneling  a  Jury  to  try  the  Is- 
sue presented  by  the  plea.  But  If  the  plea 
states  facts  which.  It  true,  would  constitute 
a  bar  to  further  prosecution,  the  truth  of 
the  plea  must.  In  the  absence  ot  a  valid 
agreement  to  proceed  otherwise,  be  ascer- 
Ulned  by  a  jury.  State  v.  Priehnow,  16  Neb. 
131  (19  N.  W.  628).  [Overruled.  AmoW 
State,  38  Neb.  762.] 

41.  (1894.)  The  oonstitntlonal  right  of 
a  trial  by  a  jury  of  the  county  or  district 
where  the  offense  wsa  committed  is  a  mere 
pers<mal  privilege  of  the  accused,  and  not 
conferred  from  any  consideration  of  public 
policy.  State,  ex  rel.  Scott,  v.  Crinfctow,  40 
Neb.  769  (59  N.  W.  370). 

42.  (1894.)  The  right  of  an  accused  to 
trial  by  jury  may  be  waived  by  him.  and  an 
application  for  change  of  venue  is  a  waiver 
of  a  Jury  from  the  county  of  the  offense. 
State,  ex  rel.  Scott,  v.  Orinklaw,  40  Neb. 
759  (59  N.  W.  370). 

43.  (1894.)  The  object  of  the  bill  of 
rights  was  to  embody  In  a  fundamental  law 
of  the  state  the  common  law  rule  granting 
to  an  accused  the  right  of  trial  by  a  jury 
of  the  county  or  district  of  the  alleged 
crime.  In  order  that  he  may  have  the  advant- 
age of  his  good  character.  Sto(e,  ex  rel. 
Scott,  V.  CrinkUno,  40  Neb.  759  (59  N. 
W.  370). 

44.  (1901.)  "Where  a  defendant  In  bas- 
tardy proceedings  falls  to  appear  In  the  dls- 
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trict  court,  In  pursuance  to  an  order  from  a 
Justice  on  preliminary  hearing,  a  trial  may 
be  had  to  the  court  without  a  jury.  In  re 
Walker,  61  Neb.  803  (86  N.  W.  610). 

4S.  (1904.)  The  Judge  of  a  district  conrt 
has  no  Jurisdiction  to  try  and  determine  the 
guilt  or  innocence  of  a  defendant  charged 
with  a  felony  who  pleads  not  guilty,  with- 
out a  trial  to  a  Jury,  and  such  Jurisdiction 
cannot  be  conferred  by  consent  of  the  ac- 
cused. Mtchaelaon  v.  Beemer,  72  Neb.  761 
(101  N.  W.  1007). 

46^  (1906.)  The  constitution  guarantees 
to  every  person  charged  with  crime  a  trial 
by  an  impartial  jury.  Lucas  v.  State,  76 
Neb.  11  (106  N.  W.  976). 

47.  (1906.)  The  guaranty  of  the  consti- 
tution that  in  all  criminal  prosecutions  the 
accused  shall  have  the  right  of  trial  by  an 
"impartial  Jury"  should  be  carefully  guarded 
by  the  courts.  It  Is  not  competent  for  the 
legislature  to  limit  or  modify  this  right. 
Lucas  V.  State,  75  Neb.  11  (106  N.  W.  976). 

 District  from  which  to  draw  Jury. 

48.  The  word  "district,"  as  contained  in 
the  bill  of  rights,  means  that  portion  of  a 
Judicial  district  In  which  the  court  mayMio 
particular  sittings,  exercise  power  In  crim- 
inal matters.  (1881)  Olive  v.  State,  11  Neb. 
1  (7  N.  W.  444);  (1894)  State,  ex  rel.  Scott, 
V.  CrinkUnc,  40  Neb.  769  (59  N.  W.  370). 

49.  (1894.)  The  word  "district,"  as  used 
in  the  Mil  of  rl^ts,  does  not  refer  to  the 
county  where  the  crime  was  supposed  to 
have  been  committed,  but  also  Includes  any 
and  all  territory  attached  to  the  county  for 
jadiclal  purposes.  State,  ex  rel.  Scott,  v. 
CrinkUHO,  40  Neb.  769  (59  N.  W.  370). 

Waiver  of  right. 

50.  (1882.)  Waiver  of  right  of  trial  by 
jury  may  be  waived,  and  if  done  In  open 
court  may  be  made  orally.  Oregorjf  v.  City 
of  Lincoln,  18  Neb.  352  (14  N.  W.  423). 

61.  (1895.)  A  party  who  does  not  de- 
mand a  Jury  or  object  to  a  trial  to  the 
court  may  thereby  waive  his  right  to  a 
trial  by  Jury.  Davis  v.  Snyder,  46  Neb.  416 
(63  N.  W.  789). 

62.  (1897.)  When  the  record  shows  that 
a  Jury  was  waived  at  a  preceding  term,  such 
waiver  will  be  presumed  to  be  general  and 
not  for  the  particular  term  at  which  it  was 
made.  Boslow  v.  Shenberger,  62  Neb.  164 
(71  N.  W.  1012;  66  Am.  St.  Rep.  487). 

53.  (1902.)  Where  an  action  ia  eject- 
ment haa  been  transferred  to  the  equity 


docket,  going  to  trial  upon  all  the  Issues, 
without  demanding  a  Jury  as  to  any  of  them, 
it  is  a  waiver  of  a  Jury  as  to  that  trial. 
Schumacher  v.  Crane-Churchill  Co.,  66  Neb. 
440  (92  N.  W.  609). 

—     -In  criminal  prosecutions. 

54.  (1901.)  The  accused,  by  a  Judicial 
confession  of  guilt,  may  waive  all  rights 
to  a  Jury  trial,  secured  by  section  1.  article 
XI  of  tiie  constitution.  McCarty  v.  HopMnt, 
61  Neb.  650  (85  N.  W.  540). 

 Effect  on  second  trial. 

55.  (1902.)  A  waiver  of  a  Jury  at  the 
first  trial  In  ejectment  will  not  have  the 
effect  of  precluding  either  party  from  de- 
manding a  jury  at  the  second  trial,  after 
the  Judgment  rendered  at  the  first  trial 
has  been  set  aside  under  section  630,  code  of 
civil  procedure.  Schumacher  v.  Crane- 
Churchill  Co.,  66  Neb.  440  (92  N.  W.  609). 

Quasi-criminal  prosecutions. 

66.  (1889.)  A  city  ordinance  providing 
for  prosecution  of  violations  of  ordinances 
without  a  jury  Is  not  unconstitutional  as 
denying  the  right  of  a  trial  by  Jury,  as  such 
prosecutions  are  of  a  Quagt-crlmlnal  na- 
ture. Liberman  v.  State,  26  Neb.  464  (42 
N.  W.  419;  18  Am.  St  Rep.  791). 

Appeal  and  error. 

57.  (1893.)  Trial  by  Jury  should  be 
claimed  in  the  lower  court  befoi«  error  can 
be  predicated  In  the  supreme  court  on  fact 
Ota  cause  being  tried  to  court  without  jury. 
Shoning  v.  Cobum,  36  Neb.  76  (54N.  W.84). 

H.  QUALIFICATIONS  OF  JUBOBS  AND 
EXEMPTIONS. 

Disqualification  of  juror  as  ground  for 
new  trial  in  criminal  prosecution,  see  Crim- 
inal Law,  18  863.  864. 

Right  of  negro  to  serve,  see  Civil  Law,  { 1. 
Presumptions. 

58.  (1883.)  In  the  absence  of  a  showing 
tb  the  contrary,  one  who  has  served  as  a 
juror  is  presumed  to  have  been  In  all  re- 
spects qualified  at  the  time  of  serving.  Hart 
V.  State,  14  Neb.  572  (16  N.  W.  906). 

Citizenship. 

59.  (1883.)  To  be  competent  to  serve 
as  a  Juror  in  this  state  one  must  be  an  elec- 
tor of  the  county  wherein  he  la  called  to 
serve.  Hart  v.  State,  14  Neb.  572  (16  N.  W. 
905). 

60.  (1893.)  Where  the  examination  of 
a  juror  raises  a  doubt  as  to  his  being  an 
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elector  of  the  county  where  the  action  Is 
brought,  there  Is  no  error  In  sustaining  a 
chsllenge  for  cause.  Omaha  &  R.  T.  R.  Co. 
V.  cook.  37  Neb.  435  (55  N.  W.  943). 

61.  (1901.)  To  constitute  a  competent 
Juror,  one  must  have  resided  In  the  state 
six  months.  In  the  county  forty  days.  In  the 
precinct,  township  or  ward  ten  days  and 
must  te  twenty-one  years  old.  Ruaaell  v. 
State,  62  Neb.  512  (87  N.  W.  344). 

Age. 

62.  (1905.)  It  is  not  ground  for  chal- 
lenge that  a  Juror  Is  more  than  60  years  of 
age.  £eeler  v.  State,  73  Neb.  441  (103  N. 
W.  64). 

Conviction  of  crime. 

63.  (1905.)  The  objection  that  a  Juror 
iB  diSQualifled  because  of  having  been  con- 
victed of  a  felony  may  bo  waived.  A  party 
vlio  does  not  inquire  In  r^rd  to  the  mat- 
ter on  voir  dire  examination  of  the  Juror, 
nor  object  to  the  Juror  on  that  ground  until 
after  the  trial,  will  be  held  to  have  waived 
the  objection.  Turlej/  v.  State,  74  Neb.  471 
(104  N.  W.  934). 

Exemptions. 

64.  (1886.)  Under  section  665  of  civil 
code  jurors  are  exempt  from  service  in  dis- 
trict court  who  have  served  In  such  court 
within  two  years.  Marion  v.  State,  20  Neb. 
233  (29  N.  W.  911;  67  Am.  Rep.  825). 

TTT  SUHMONINO,  ATTENDANCE,  AND 
DISCHABaE. 

Statntory  provisions. 

66.  (1905.)  Chapter  176  of  the  laws  of 
190S,  which  puivorts  to  prescribe  the  method 
of  selecting  Juries  In  counties  having  less 
than  30,000  inhabitants,  is  Invalid  because 
its  requirements  cannot  be  complied  wltb. 
The  method  provided  is  impossible  of  exe- 
cution. State,  ex  rel.  Mickev,  v.  Reneau, 
75  Neb.  1  (106  N.  W.  451). 

66.  (1901.)  Section  664  of  the  code  of 
elvll  procedure  providing  for  additional  Ju- 
rors is  not  Inimical  to  section  19,  article  VI 
of  the  constitution,  as  It  does  not  violate  the 
rule  of  uniformity  therein  prescribed.  Dins- 
more  V.  State,  61  Neb.  418  (85  N.  W.  445). 

Form  of  proceeding  in  general. 

67.  (1876.)  The  summoning  of  Juries 
for  the  trial  of  criminal  cases  Is  related 
by  sections  660  and  664  of  the  civil  code, 
but  the  number  of  Jurors  Is  not  limited  to 
those  summoned  on  the  regular  panel.  The 
court  may  direct  the  sheriff  to  summon 


V.  S""^ 

talesmen,  and  no  special  ventre  therefor  i« 
necessary.   Dodge  v.  State,  4  Neb.  220. 

Jury  list. 

 Selection  of  names. 

68.  (1880.)  The  commissioners  should 
not  select  the  same  persons  for  successive 

terms  of  court  for  Jury  service.  Clark  v.  Sa- 
line County,  9  Neb.  516  (4  N.  W.  246). 

69.  (1880.)  County  commissioners  must 
select  Jurors  from  the  several  precincts  in 
the  county  in  proportion  to  the  number  of 

persons  therein  competent  to  serve  on  grand 
and  petit  Juries,  and  if  they  fall  to  do  so  It 
is  good  cause  for  challenge  to  the  array. 
Ctarh  V.  Saline  County,  9  Neb.  616  (4  N. 
W.  246). 

 Bequisites  and  apportionment. 

70.  (1891.)  The  county  board  of  Doug- 
las county  not  having  complied  with  the 
provisions  of  the  act  of  the  legislature,  en- 
titled "An  act  to  provide  for  the  manner  of 
selecting,  drawing,  and  summoning  grand 
and  petit  Jurors  in  counties  having  a  popu- 
lation of  seventy  thousand  (70,000)  or 
more,  to  prescribe  the  qualifications  of  sucn 
Jurors,  to  provide  for  the  punishment  of 
persons  seeking  to  serve  as  Jurors  or  seeking 
to  have  other  persons  selected  as  Jurors,  and 
to  repeal  sections  six  hundred  and  fifty- 
eight  ( 658) ,  six  hundred  and  fifty-nine 
(659),  six  hundred  and  sixty  (660),  six  hun- 
dred and  sixty-one  (661),  and  six  hundred 
and  sixty-five  (665)  of  the  code  of  cItU  pro- 
cedure, and  all  acts  and  parts  of  acts  in 
conflict  herewith,"  approved  March  30,  1889, 
held,  that  sections  659,  660,  661  and  665  of 
the  code  of  civil  procedure  remain  In  force 
In  that  county.  Jfeal  v.  State,  32  Neb.  120 
(49  N.  W.  174). 

71.  (1882.)  County  commissioners  must 
select  the  names  from  which  grand  and 
petit  Jurors  are  to  be  drawn  from  the  sev- 
eral precincts  of  the  county,  "as  nearly  as 
may  be  a  proportionate  number  from  each 
precinct"  In  proportion  to  the  number  of 
persons  therein  competent  to  serve  as  grand 
and  petit  jurors.  Barton  v.  -State,  12  Neb. 
260  (U  N.  W.  323). 

72.  (1883.)  The  "list"  of  persons  pre- 
pared by  the  commissioners  from  which  Ju- 
rors are  drawn  may  be  made  on  the  basts  of 
the  vote  of  the  several  precincts  at  the  last 
general  election.  Bohanan  v.  State,  15  Neb. 
209  (18  N.  W.  129). 

73.  (1882.)  When  an  unorganized  county 
U  attached  to  an  organized  county  for  Ju- 
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didai  purposes,  the  two  couatitute  a  single 
trial  district,  and  tlie  list  of  persons  selected 
by  tbe  county  commissioners  from  which 
jurors  are  drawn  must  be  taken  In  due  pro- 
portion from  all  of  the  precincts  of  both. 
State  V.  Page,  12  Neb.  386  (11  N.  W.  495). 

Special  venire  or  panel. 

74.  (1896.)  When  tbe  causes  exist  which 
authorize  the  court  to  order  a  special  Tenlre 
under  section  465a  of  the  criminal  code,  the 
court  may.  Instead  of  so  doing,  in  Its  discre- 
tion, the  regular  panel  being  disqualified 
from  sitting  in  other  cases  during  the  term, 
discharge  that  panel  and  direct  a  new  jury 
to  be  drawn  under  tbe  provisions  of  section 
664.  Bamey  v.  State,  49  Neb.  615  (68  N. 
W.  636). 

75.  (1898.)  The  provisions  of  section 
664,  code  of  civil  procedure,  in  regard  to 
summoning  Jurors  "whenever  at  any  gen- 
eral or  special  term  or  at  any  period  of  a 
term  for  any  cause  there  is  no  panel  of 
petit  Jurors,"  are  broad  enough  to  cover  and 
include  any  and  all  possible  reasons  for 
which  at  any  term  of  court  there  may  be 
no  panel  of  Jurors  present  for  tbe  trial  of 
causes,  and  are  applicable  In  relation  to 
Jurors  for  trials  of  criminal  cases.  Carroll 
V.  State,  53  Neb.  431  (73  N.  W.  939). 

76.  (1901.)  When  there  Is  no  panel  of 
petit  Jurors,  tbe  court  may,  under  section 
664  of  the  code,  direct  the  sheriff  to  sum- 
mon them.  Dinamore  v.  State,  61  Neb.  418 
(86  N.  W.  445). 

77.  (1897.)  Under  section  6689,  code  of 
civil  proceduure,  If  the  regular  panel  be  ex- 
hausted, and  the  Jury  selected  be  discharged 
before  reaching  a  verdict,  the  Judge  may 
direct  the  drawing  and  summoning  of  a  sec- 
ond special  panel  from  which  to  select  a 
jury  to  try  said  cause,  and  accused,  unless 
he  demands  that  the  exhausted  regular 
panel  shall  be  recalled  and  re-examined, 
cannot  complain  that  tbe  court  erred  In  not 
causing  that  to  be  done.  Davia  v.  State,  51 
Neb.  301  (70  N.  W.  984). 

Talesmen  and  additional  jury. 

78.  (1876.)  The  summoning  of  Juries 
for  the  trial  of  criminal  cases  is  regulated 
by  sections  660  and  664  Of  the  civil  code,  but 

the  number  of  Jurors  Is  not  limited  to 
those  summoned  on  tbe  regular  panel.  The 
court  may  direct  the  sheriff  to  summtm 
talesmen,  and  no  special  venire  therefor  Is 
necessary.   Dodge  v.  State,  4  Neb.  220. 

79.  (1877.)   The  duty  of  making  the  se- 


lection of  persons  to  fill  vacancies  In  the 
panel  is  confided  to  the  sberiff  alone,  but 
when  so  selected  the  court  may  pass  upon 
their  qualifications  to  serve.  Preuit  v.  Peo- 
ple, 5  Neb.  377. 

80.  (1898.)  During  the  pendency  of  a 
term  of  district  court,  for  which  no  panel  of 
jurors  had  beeen  provided,  a  crime  was  com- 
mitted and  an  information  filed  by  the 
county  attorney,  charging  parties  with  the 
commission  of  the  crime,  and  the  accused 
were  brought  before  the  court  for  trial 
Held,  To  be  a  condition  of  affairs  within 
the  Import  of  section  664,  code  of  civil  pro- 
cedure, and  the  action  of  the  trial  court  in 
ordering  Jurore  summoned  as  prescribed 
therein  was  proper.  Oarrall  v.  State,  53  Neb. 
431  (73  N.  W.  939). 

81.  (1903.)  A  person  informed  against 
for  a  felony,  after  the  regular  panel  has 
been  discharged,  may  be  lawfully  tried  by 
a  jury  summoned  under  the  provisions  of 
section  664  of  the  code.  Lamb  v.  StiUe,  $9 
Neb.  212  (96  N.  W.  1050). 

82.  (1906.)  Where  the  regular  panel  of 
tbe  petit  jury  has  been  discharged,  it  is  not 
error,  in  a  criminal  case,  to  summon  a  new 
jury  under  the  prorislons  of  section  664  of 
the  code.  Barber  v.  State,  76  Neb.  643  (106 
N.  W.  423). 

83.  (1906.)  When  the  regular  panel  of 
petit  jurors  Is  quashed  for  any  reason,  the 
district  court  may  order  Jurors  to  be  sum- 
moned under  section  664  of  the  code.  Ru»- 
MK  t>.  State,  77  Neb.  619  (110  N.  W.  380). 

84.  (1900.)  Whenever  at  any  general  or 
special  term  of  the  district  court,  for  any 
cause,  there  is  no  panel  of  petit  Jurore,  the 
court  may,  under  section  664  of  the  code 
of  civil  procedure,  direct  the  sheriff  to  sum- 
mon persons  having  the  qualifications  of 
Jurors  to  appear  and  serve  as  petit  juron. 
Welsh  V.  State,  60  Neb.  101  (82  N.  W.  368). 

 To  cure  illegally  drawn  Jury. 

85.  (1882.)  If  a  Jury  list  be  not  legally 
fonned,  the  court  may  provide  a  lawful  Jury 
as  directed  in  section  664.  page  618,  Com- 
piled Statutes.  State  v.  Page,  12  Noh.  S86 
(11  N.  W.  495). 

 In  anticipation  of  demand. 

86.  (1895.)  It  is  not  error  for  the  trial 
court  In  a  prosecution  tor  a  felony  to  order 
the  sheriff  to  summon  persons  qualified  to 
serve  as  jurors  in  anticipation  of  a  demand 
for  talesmen.  Pftueger  v.  State,  46  Neb.  493 
<64  N.  W.  1094). 
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87.  (1906.)  The  fact  that  the  sheriff 
called  as  talesmea,  pursuant  to  the  order  of 
court,  persons  having  the  quallflcation  of 
Jorors,  who  bad  been,  before  the  order  was 
made,  requested  by  the  sheriff  to  attend 
court  for  that  purpose,  is  not  sutBcient 
grouDd  for  challenge,  unless  It  appears  that 
the  sheriff  is  fntereeted  In  the  cause,  or 
there  la  some  evidence  to  show  that  the 
sberlff  acted  from  an  improper  motive. 
Baddix  v.  Btate,  76  Neh.  369  (107  N.  W. 
781). 

88.  (1906.)  When  the  trial  court  flnds 
that  the  regular  panel  of  jurors  will  be  ex- 
liauBted,  and  that  it  will  be  necessary  to 
call  talesmen  for  the  trial  of  a  cause  penU- 
iQg,  it  Is  proper  to  order  the  sheriff  to  call 
a  specified  number  of  talesmen  for  that  pur- 
pose in  anticipation  of  such  failure  of  the 
regular  panel.  Haddix  v.  State,  76  Neb.  369 
(lOT  N,  W.  78J) 

SeleetbiK  and  drawtng  jiuj. 

89.  (1879.)    A  judge  In  calling  a  term  of 

ooort  has  no  authority  to  order  the  sheriff 
to  summon  a  grand  and  petit  Jury.  He  must 
direct  whether  a  grand  or  petit  jury  shall 
be  sammooed.  If  required,  juries  must  be 
drawn  as  for  regular  terms  of  court.  Mc- 
Slvov  V.  State,  9  Neb.  157  (2  N.  W.  378). 

90.  (1882.)  Jurors  for  the  trial  of  crimes 
committed  in  unorganized  territory  annexed 
to  organized  county  for  election  purposes 
ihoQld  be  summoned  from  both  parts  In  suit- 
able proportion,  by  the  county  commission- 
ers, or  If  they  fall  In  their  duty,  the  court 
may  summon  a  iuiy  In  the  manner  pro- 
vided by  section  664.  civil  code.  Sx  parte 
Crawford.  It  Neb.  379  (11  N.  W.  494). 

¥  amber  drawn. 

91.  (1896.)  A  rule  of  court  is  an  order 
made  by  a  court  having  competent  jurlsdlc* 
tioD,  and  therefore  under  section  8,  chapter 
5,  Compiled  Statutes,  In  a  district  where 
there  are  two  district  judges  the  court  may, 
by  special  order,  direct  a  jury  of  less  than 
lorty-elght  to  be  drawn,  such  special  order 
Mog  a  "rule"  within  the  meaning  of  that 
Mction.  Bamev  v.  State,  49  Neb.  615  (68 
N.  W.  636). 

Znusing  JuTor  after  awoxn. 

92.  (1897.)  After  a  Jury  had  been  se- 
lected and  Bwom,  bnt  before  the  trial  had 
begun,  one  of  the  jurors  in  open  court  asked 
to  be  excused  from  serving  because  of  sick- 
ness In  his  family.  In  the  presence  of  the 
sccused,  and  without  objection  from  him. 
Us  counsel  coosented  that  the  Juror's  re- 


quest might  be  granted,  and  accordinsly  he 
was  excused  and  another  person  served  in 
his  stead.  Held,  That  these  circumstances 
presented  no  sufficient  grounds  for  the  re- 
versal of  a  Judgment  u|>on  conviction  of  the 
accused.  Catron  v.  State,  52  Neb.  389  (72 
N.  W.  364). 

Fees  of  jurors. 
Fee  of  coroner's  jury,  see  Coroners,  |  3a 

93.  (1885.)  The  constitution  does  not 
deprive  the  legislature  of  the  authority  to 
impose  a  reasonable  jury  fee  to  be  taxed  as 
a  part  of  the  costs  against  a  person  con- 
victed of  an  offense.  Shaw  v.  State,  17  Neb. 
334  (22  N.  W.  772). 

IT.  COMFBTENCT  OF  TUBOBS,  CHAL- 
LEHOES  AKD  OBJECTIONS. 

Number  of  peremptory  challenges  in  baa- 
tardy,  see  BiM/ard«.  Ifi  95-97. 

Objection  to  jurors  necessary  to  present 
question  for  review,  see  Appeal  and  Error, 
If  26S-267. 

Constitutional  and  statutory  provisions. 

94.  (1876..)  The  scope  and  effect  of  sec- 
tion 468  of  the  crl;nloal  code,  relating  to 
the  causes  for  challenge  of  Jurors,  stated. 
Curry  v.  State,  4  Neb.  546. 

96.  (1902.)  The  amendment  of  section 
3  of  the  criminal  code  in  1893,  authorizing 
a  Jury  to  determine  whether,  upon  convic- 
tion of  murder  in  the  first  degree,  the  ac- 
cused should  suffer  death  or  perpetual 
imprisonment,  did  not  constructively  repeal 
the  law  as  to  tbe  qnallflcations  of  a  juror  in 
prosecutions  for  capital  offenses.  Rhea  *>■ 
State,  63  Neb.  461  (88  N.  W.  789). 

Interest  In  ffoneraL 

96.  (1893.)  A  challenge  for  causa  waa- 
properly  sustained  where,  in  a  personal 
damage  case  against  a  railway,  a  juror 
stated  in  his  examination  on  his  voir  dire, 
in  substance,  that  he  had  an  elevator  on  the 
Itne  of  rallwio'^  and  was  engaged  in  the  busi- 
ness of  buying  and  shipping  grain  over  the 
railroad;  that  he  had  received  favors  from 
the  railway  company  and  desired  to  retain 
tbe  favorable  consideration  of  the  company; 
that  he  had  no  personal  feeling  In  the  mat- 
ter and  could  render  a  fair  and  Impartial 
verdict.  Omaha  tt  R.  V.  R.  Co.  v.  Cook.  37 
Neb.  435  (55  N.  W.  943). 

Interest  of  relative. 

97.  (1886.)  If  proposed  juror  la  "a  rela- 
tion within  the  fifth  degree"  to  defendant, 
it  is  cause  for  challenge.  Marion  v.  State, 
20  Neb.  233  (29  N.  W.  911;  57  Am.  Rep.  825). 
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Interest  of  church  member. 

98.  (1883.)  A  person  who  belongs  to  a 
religious  denomination,  as  the  Lutheran,  is 
not  thereby  precluded  from  sitting  as  a 
Juror  in  a  case  where  a  church  organization 
of  the  same  denomination,  of  which  be  is 
not  a  member,  ts  a  party.  Barton  v.  Erick- 
ton.  14  Neb,  164  (15  N.  W.  206). 

dd-199.  ( 1897.)  In  a  suit  against  a  surgeon 
for  damages  for  alleged  negligence  in  oper- 
ating upon  and  treating  plalntltC's  fractured 
kneecap,  the  district  court  refused  to  per- 
mit persons  called  as  jurors  to  answer,  on 
their  voir  dire  examination,  whether  they 
were  members  of  any  church  organization 
or  secret  society.  Held,  Tbat  it  does  not 
appear,  nor  can  It  be  Inferred  from  any  fact 
in  the  record,  that  the  district  court  abused 
Its  discretion  or  erred  In  Its  ruling  in  this 
matter.  Van  Skike  v.  Potter,  S3  Neb.  28 
(73  N.  W.  295). 

Interest  as  employee. 

200.  (1884.)  An  employee  of  a  railroad 
Is  Incompetent  to  sit  as  a  juror  In  a  case 
where  the  company  Is  a  party.  Burnett  v. 
Burlington  A  M.  B.  R.  Co.,  16  Neb.  332  (20  N. 
W.  280). 

201.  (1884.)  At  common  law  It  Is  good 
cause  (or  challenge  to  a  Juror  that  be  Is  the 
party's  master,  servant,  or  attorney.  Bur- 
nett V.  Burlington  d  M.  B.  R.  Co.,  16  Neb. 
332  (20  N.  W.  280). 

Interest  taxpayer. 

202.  (1877.)  The  mere  Interest  of  a  tax- 
payer and  resident  of  a  city  Is  not  in  Itself, 
under  ordinary  circumstances,  suflScIent  to 
disqualify  one  from  acting  as  a  Juror  In  a 
case  In  which  the  city  Is  Interested.  City  of 
Omaha  v.  Olmstcad.  6  Neb.  446. 

203.  (1884.)  Where  a  person  called  as 
a  Juror  was  a  property  holder  and  resident 
of  the  municlpatity  against  which  the  action 
was  brought.  In  his  examination  on  his  voir 
dire.  In  answer  to  the  question  whether,  if 
the  evidence  was  equally  balanced,  his  In- 
terest would  Influence  his  verdict,  an- 
swered, "I  think  H  might,"  held,  that  he 
was  property  excluded  from  the  Jury.  Citj/ 
of  Omaha  v.  Cane,  15  Neb.  657  (20  N.  W. 
101). 

Dislike  for  attorney. 

204.  (1886.)  XJnfri«idly  feeling  toward 
an  attorney  engaged  In  a  trial  Is  not  suffi- 
cient ground  for  challenging  a  Juror  for 
cause,  he  being  competent  in  all  other  re- 
spects, when  it  l8  shown  by  his  testimony 


tbat  he  could  render  a  fair  and  Impartial 
verdict  uninfluenced  by  such  feeling.  Hutch- 
inson V.  State,  19  Neb.  262  (27  N.  W.  113). 

Sympathy  for  plalntifr. 

205.  (1904.)  The  fact  that  Juron  ex- 
pressed a  sympathy  for  a  plaintiff  who  was 
suing  to  recover  from  a  coimty,  damages 
for  death  of  her  husband,  la  not  aloae 
ground  for  striking  them  from  the  panel. 
Johnson  County  v.  Carmen,  71  Neb.  682  (99 
N.  W.  502). 

Friendliness  for  party. 

206.  (1902.)  That  a  juror  lias  a  good 
opinion  of  one  of  the  parties  to  an  action 
is  not  a  ground,  for  a  challenge  for  cause. 
Toilet  V.  Meyer*,  66  Neb.  704  (91N.W.505). 

Hearing  court  condemn  accused. 

207.  (1886.)  One  who  heard  the  trial 
Judge  condemn  the  accused  as  a  perjureiv  in 
addition  to  the,  crime  as  charged,  is  not 
qualified  to  stt  as  a  Juror  on  the  trial  of  the 
prosecution  and  should  be  excluded  from 
the  Jury.  Bowman  v.  State,  19  Neb.  523  (28 
N.  W.  1;  56  Am.  Rep.  760). 

Prior  service  as  juror. 
-  ■      In  general. 

808.  (1893.)  It  Is  sufficient  cause  of 
challenge  to  any  person  called"  as  a  juror 
In  the  district  court  that  he  has  been  sum- 
moned and  attended  that  court  as  a  juror  at 
any  term  held  within  two  years  prior  to  the 
time  of  such  challenge,  and  this  rule  applies 
to  talesmen  who  were  summoned  and  served 
as  Jurymen.  Wiseman  v.  Brunt,  36  Neb 
467  (54  N.  W.  858). 

209.  (1903.)  It  Is  sufficient  cause  of 
challenge  to  any  person  called  as  a  juror  in 
the  district  court  that  he  has  been  sum- 
moned and  served  as  a  Juror  in  that  court 
at  any  term  held  within  two  years  prior  to 
the  time  of  such  challenge.  The  statute  giv- 
ing the  right  of  challenge  was  particularly 
aimed  at  what  are  known  as  professional 
Jurymen.  Figg  v.  Donahoo,  4  Unof.  661  (95 
N.  W.  1020).  ■  . 

 Same  or  similar  causes 

210.  (1884.)  That  a  juror  was  one  of  a 
jury  which  had  Just  tried  a  case  between 
the  present  plaintiff  and  another  party  for 
a  similar  cause  of  action  Involving  the  same 
general  considerations  does  not  render  hfm 
Incompetent  to  sit  In  the  subsequent  case. 
Charlton  Plow  Co.  v.  Deusch,  16  Neb.  384 
(20  N.  W.  268). 

211.  (1901.)   Overruling  of  challenge  on 
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the  sround  that  &  talesman  called  had  ser-Ted 

on  a  former  case  at  same  term,  held,  no 
error.  Carlson  <£  Hans^  v.  Holm,  2  Unof. 
38  (9S  N.  W.  1126). 

212.  (1901.)  It  Is  a  good  cause  for  chal- 
lenge that  a  juror  called  to  sit  In  a  crim- 
inal case,  either  as  talesman  or  on  the 
regular  panel,  has  been  summoned  and 
■erred  as  a  juror  tn  the  same  court  within 
the  two  years  preceding.  Coil  v.  State,  62 
Neb.  15  (86  N.  W.  926). 

Tnnatlon  and  e^rcssifai  of  opinion  aa  to 

cause. 
——In  general. 

213.  An  opinion  formed  by  a  Juror  does 
not  affect  hla  competency  or  afford  cause 
for  challenge  unless  it  is  unqualified  as  to 
the  gailt  or  Innocence  of  the  accused  of  the 
offense  charged.  (1897)  BcUn  «.  Btate,  51 
Neb.  581  (71  N.  W.  444);  (1896)  Batye  v. 
State.  45  Neb.  261  (63  N.  W.  811;  (1901) 
Diaamore  v.  State,  61  Neb.  418  (85  N.  W. 
445);  (1901)  Rwell  V.  Btate,  62  Neb.  612 
(87  N.  W.  844). 

214.  (1875.)  Under  the  proTlslons  of  the 
criminal  code  of  1873,  it  is  not  error  to  per- 
mit a  Juror  to  sit  in  a  cause,  who,  although 
OD  oath  says  "he  had  an  opinion  and  ex- 
pressed an  opinion,"  also  says  he  "could 
reader  an  Impartial  rerdlct  upon  the  law 
and  the  evidence."  The  record  disclosing 
no  basis  for  the  opinion,  it  will  be  presumed 
that  the '  court  was  satisfied  that  It  was 
merely  hypothetical,  and  not  one  calculated 
to  bias  the  jupor.  Palmer  v.  People,  4 
Neh.  68;  (1884)  MuTphy  v.  State,  16  Neb. 
883  (19  N.  W.  489). 

215.  (1876.)  Where  one  called  as  a  Juror 
has  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused  and 
nothing  more  is  shown,  be  should  be  ac- 
cused.  Ctirry  v.  State,  4  Neb.  545. 

216.  (1876.)  Where  a  Juror  expresses 
that  he  has  formed  an  opinion  but  that  not- 
withstanding the  same  he  felt  able  to  ren- 
der an  impartial  verdict  upon  the  law  and 
evidence,  he  should  not  be  retained,  even 
though  his  formal  answers  bring  him  within 
the  letter  of  the  statutory  qualiflcatlon. 
Curry  v.  State,  4  Neb.  545. 

217.  (1876.)  A  Juror  challenged  for  cause, 
after  stating  that  he  had  formed  and  ex- 
pressed an  opinion,  added,  "I  talked  pretty 
loud  when  I  heard  of  the  assault,  my  opin- 
ion is  based  upon  general  rumor,  and  news- 
paper reports.  Think  I  could  return  a  fair 


and  impartial  verdict  I  think  I  could 
now,  but  I  might  possibly  lean  a  little  the 
other  way,"  Is  incompetent.  Curry  v.  State, 
4  Neb.  645. 

218.  (1877.)  To  render  a  Juror  Incom- 
petent In  a  criminal  case  on  the  ground  of 

an  opinion  formed  or  expressed  it  must  dis- 
tinctly appear  that  such  opinion  was  in  ref- 
erence to  the  guilt  or  Innocence  of  the 
defendant   FilHon  v.  State,  5  Neb.  351. 

219.  (1879.)  On  a  trial  for  murder  in 
the  first  degree  the  state  la  entitled  to  a 
Jury  who  can  conscientiously,  If  the  evi- 
dence warrant  it  return  a  verdict  -  which 
will  suubject  the  offender  to  the  extreme 
penalty  of  the  law.  St.  Louie  v.  Btate,  8 
Neb.  406. 

220,221.  (1881.)  It  it  be  shown  by  the 
voir  dire  examination  <a  a  Juror  that  his 
mind  is  impreased  so  thoroughly  with  the 
idea  of  the  prisoner's  guilt  that  he  cannot 
presume  hlra  to  be  innocent,  and  can  only 
admit  the  "possibility"  of  his  being  so,  it  Is 
good  ground  for  challenge.  Olive  v.  State, 
11  Neb.  1  (7  N.  W.  444). 

222.  (1886.)  If  a  proposed  Juror  has 
formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  and  that  opinion  would 
require  evidence  to  remove,  it  Is  not  error 
to  excuse  him.  ifarion  v.  State,  20  Neb.  233 
(29  N.  W.  911;  57  Am.  Rep.  826). 

223.  (1889.)  In  a  prosecution  for  assault 
with  intent  to  kill,  a  Juror  who  testified  that 
he  bad  such  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused  as  would  take  con* 
slderable  of  evidence  to  remove;  that  If 
what  be  had  heard  was  true,  he  was  preju- 
diced; that  he  could  not  say  whether  he 
could  sit  as  a  fair  and  Impartial  Juror  and 
render  an  Impartial  verdict  upon  the  evi- 
dence and  law  or  not;  that  he  had  formed 
a  pretty  strong  opinior  about  the  case.  Is 
incompetent  Thurman  v.  State,  27  Neb. 
628  (43  N.  W.  404). 

224.  (1895.)  Where  the  voir  dire  exami- 
nation showed  the  qnallflcatfon  of  a  Jnror, 
and  he  was  i^ermltted  to  serve,  though  he 
previously  stated,  through  a  desire  to  be  ex- 
cused, that  he  would  send  the  defendant  up 
for  life  when  shown  to  have  been  made  in 
Jest  to  avoid  serving,  is  not  ground  for  re- 
versal. Conley  v.  State,  46  Neb.  187  (64  N. 
W.  708). 

225.  (1905.)  A  Juror  who  hasan opinion 
as  to  the  guilt  or  innocence  of  the  accused, 
from  whatevep  source  he  has  acquired  the 
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information  on  which  that  opinion  is  based. 
Is  not  rendered  competent  by  the  mere  tact 
that  be  says,  on  oath,  that  he  feels  able, 
notwithstanding  auch  opinion,  to  render  an 
impartial  verdict  upon  the  law  and  the  evi- 
dence. It  must  affirmatively  appear  from 
the  whole  evidence,  upon  a  fair  examina- 
tion, that  he  is  Impartial.  Lucat  v.  State, 
75  Neb.  11  (105  N.  W.  976). 

226.  (1906.)  Upon  a  trial  for  murder  In 
the  first  degree,  it  Is  sufficient  ground  for 
challenge  of  a  juror  that  he  has  such  opin- 
ions as  would  preclude  him  from  finding 
the  accused  guilty  of  an  offense  punisfaable 
with  death.  Baddix  v.  State,  76  Neb.  369 
(107  N.  W.  781). 

 From  rumor  and  newspaper  accounts. 

227.  (1877.)  Where,  upon  the  examina- 
tion of  a  Juror,  it  is  shown  that  he  has 
formed  an  opinion,  founded  upon  rumor, 
newspaper  reports,  or  hearsay,  and  it  appears 
that  such  opinion  is  such  that  will  not  in- 
terfere with  his  rendering  an  Impartial  ver- 
dict, it  ia  not  error  to  admit  htm  to  the  Jury. 
Curry  «.  State,  5  Neb.  412. 

228.  (1881.)  If  a  Juror  has  an  opinion 
as  to  the  guilt  of  the  accused,  even  If  based 
solely  on  newspaper  reports,  so  fixed  as  to 
require  evidence  to  remove  It,  he  does  not 
stand  Indifferent,  and  is  subject  to  chal- 
lenge, although  he  may  believe  that  he  can 
render  a  fair  and  Impartial  verdict  on  the 
evidence  produced  In  court.  Olfve  v.  State, 
11  Neb.  1  (7  N.  W.  444). 

229.  (1885.)  If  upon  examination  of  a 
Juror  it  is  shown  that  he  has  an  opinion 
founded  upon  newspaper  reports,  and  it 
shall  satlafiactorlly  appear  that  the  charao* 
ter  of  such  opinion  Is  such  that  It  will  not 
Interfere  with  his  rendering  an  Impartial 
verdict,  it  is  not  error  to  admit  him  to  the 
Jury.  Bohanan  v.  State,  18  Neb.  67  (24  N. 
W.  390;  54  Am.  Rep.  791). 

230.  (1890.)  When  a  person  called  to 
serve  as  a  Juror  in  a  criminal  case  discloses 
on  his  voir  dire  that  he  has  an  opinion  as 
to  the  guilt  or  innocence  of  the  accused 
based  on  rumor  and  the  reading  of  news- 
paper accounts  of  the  alleged  crime,  which 
will  require  evidence  to  remove,  a  challenge 
for  cause  should  be  sustained,  even  though 
he  states  that  be  thinks  he  could  render 
an  Impartial  verdict  under  the  law  and  evi- 
dence. MilJer  V.  State,  29  Neb.  437  (46  N. 
W.  451). 

231.  (1891.)  One  who  states  on  his  voir 
dire  that  he  has  formed  an  opinion  of  the 


case,  based  on  rumor.  Is  Incompetent  as  a 
Juror  in  a  criminal  prosecution,  thou^  he 
state  that  he  can  render  an  impartial  ver- 
dict Owent  V.  State,  32  Neb.  167  (49  N. 
W.  226). 

232.  (1895.)  Where,  upon  examination 
of  a  Juror,  It  is  shown  that  he  has  formed 
a  hypothetical  oplnimi,  founded  solely  upon 
rumor  and  reading  of  newspaper  reports, 
and  that  such  opinion  will  not  interfere 
with  his  rendering  a  fair  and  Impartial  ver 
diet  upon  the  evidence  under  the  Instrac- 
tlons  of  the  court,  he  is  not  disqualified  to 
sit  In  the  case.  Basye  v.  State,  46  Ktib,  261 
(63  N.  W.  811). 

233.  (1897.)  An  opinion  based  on  rumor 
and  newspaper  reports  does  not  afford  cause 
for  challenge,  where  it  is  shown  that  the 
opinion  will  not  Interfere  with  the  juror's 
rendering  a  fair  and  Impartial  verdict  npon 
the  evidence  under  the  Instructions.  Boltn 
V.  State,  51  Neb.  581  (71  N.  W.  444). 

234.  (1899.)  An  opinion  formed  from 
newspaper  reports  and  general  rumors  may 
not  disqualify  a  Juror  who  states  that  he 
can  render  a  fair  and  impartial  verdict  upon 
the  evidence.  Ward  v.  State,  68  Neb.  71* 
(79  N.  W.  726). 

236.  (1901.)  An  opinion  formed  solely 
on  ramor  and  newspaper  reports  will  not 
disqualify  a  Juror,  where  It  Is  shown  that 
the  opinion  is  merely  hypothetical,  and  such 
as  will  not  prevent  bis  returning  a  fair  vA 
impartial  verdict  upon  the  evidence  adduced 
on  the  trial,  under  the  instructions  of  the 
court.  Dinamore  v.  State,  61  Neb.  418  (85 
N.  W.  445);  (1905)  Barker  v.  State,  7S  Neb. 
469  (103  N.  W.  71);  (1907)  Bridgee  v.  State, 
80  Neb.  91  (118  N.  W.  1048). 

2S6.  (1902.)  Where  a  Juror  has  formed 
an  opinion  from  reading  newspaper  accounts 
of  the.  transactions  in  which  a  criming 
prosecution  had  Its  (»igin,he  la  not,  for  that 
reason  alone,  dlsquallfled,  and  he  may  be 
permitted  or  required  to  serve  If  he  declare 
on  oath  that  he  will  disregard  such  opinion 
altogether,  and  base  his  verdict,  exclusivelr, 
upon  the  law  and  the  evidence  given  at  the 
trial.  Rottman  v.  State,  63  Neb.  648  (88  N. 
W.  857). 

237-239.  (1903.)  Where,  on  a  challenge  of  a 
proposed  Juror  Tor  cause  on  the  ground  that 
be  has  formed  or  expressed  an  opinion  con- 
cerning the  guilt  or  innocence  of  the  de- 
fendant, it  appears  that  such  opinion  is  not 
unqualified  and  Is  fbrmed  from  reading 
newspaper  accounts  of  the  tranaactiOB,  m- 
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from  common  talk  or  ramor  regarding  the 
same,  and  tluit  notwithstanding  such  opin- 
ion tlie  Juror  Is  unbiased,  and  can  Impar- 
UaOy  Iiear  and  consider  the  evidence  and 
irrive  at  a  verdict  solely  with  reference 
thereto  and  the  instructions  of  the  court, 
uninflnenced  by  anything  heard  or  read 
prior  to  the  trial,  the  court  may  admit  such 
person  to  sit  in  the  trial  of  the  case  as  a 
qaalifled  Juror.  Jahnke  v.  State,  88  Neb. 
154  (94  N.  W.  158). 

 From    evidence    or    testimony  or 

former  trial. 

240.  (1876.)  It  appearing  that  a  person 
called  as  a  juror  had  formed  an  opinion  as 
to  the  guilt  or  innocence  of  the  accused  from 
reading  reports  of  the  testimony  ot  wit- 
nesses, he  is  Incompetent  to  sit  in  the  case, 
although  he  might  be  willing  to  swear  that 
be  feels  able  to  render  an  impartial  verdict 
upon  the  law  and  evidence.  Carroll  v.  State, 
B  Neb.  31. 

241.  (1876.)  Where  It  appears  that  a 
person  called  as  a  Juror  has  formed  an 
opinion  as  to  the  guilt  or  Innocence  of  the 
accused  from  reading  reports  of  the  testi- 
mony of  witnesses  of  the  transaction,  he  is 
bieompetent  to  sit  as  a  Juror  in  the  case. 
BmUh  V.  State,  6  Neb.  181. 

242.  (1877.)  If  the  ground  of  objection 
to  the  Juror  is.  that  he  heard  testimony.  It 
■lut  appear  that  It  was  in  reference  to  the 
cue  In  which  the  defendant  is  charged  with 
the  crime.  Fillion  v.  State,  6  Neb.  361. 

243.  (1886.)  Where  a  Juror  has  heard 
tbetestlmony  of  a  formal  trial  of  a  criminal 
cue  aid  formed  an  opinion  therefrom,  it  is 
not  error  to  excuse  him.  Jtfarion  v.  state, 
20  Neb.  233  (29  N.  W.  911;  67  Am.  Rep. 
825). 

244.  (1887.)  One  who  has  talked  with 
a  witness  In  former  trial  of  a  cause  Is  in- 
Gonpetent  to  sit  as  a  Juror  In  the  (»se. 
(TowM  ff.  State,  22  Neb.  519  (35  N.  W.  405). 

24B.  (1893.)  It  iB  not  an  abuse  of  dis- 
eretioB  to  discharge  a  Juror  who  testifies 
tbat  he  heard  the  evidence  of  one  witness 
OD  the  former  trial;  that  he  had  not  paid 
much  attention  to  It;  that  he  did  not  form 
OF  express  any  opinion  In  the  case,  and  that 
be  had  no  bias  or  prejudice.  Richard*  v. 
Btaie,  36  Neb.  17  (63  N.  W.  1027). 

Opinions  and  soitplea  against  etatutozy 

punishment. 
8m,  also,  ante,  (  226. 

241,247.   (1879.)   If  a  Juror,  an,  his  voir 


dire  examination.  In  a  case  depending  upon 
circumstantial  evidence,  answer  that  hla 
convictions  are  such  as  would  preclude  him 
from  returning  a  verdict  of  guilty,  where 
the  punishment  would  be  death,  it  is  good 
ground  of  challenge  for  cause  on  the  part 
of  the  state.  St.  Louie  v.  State,  8  Neb.  405; 
(1886)  Bradahaw  v.  State,  17  Neb.  147  (22 
N.  W.  361). 

248.  (1892.)  It  Is  sufficient  ground  for 
challenge  by  the  state  In  a  prosecution  for 
murder  If  a  Juror  answer,  on  his  voir  dire 
examination,  that  his  convictions  are  such 
as  to  preclude  falm  from  finding  the  accused 
guilty  of  a  crime,  the  penalty  for  which  Is 
death.  Johnton  v.  State,  34  Neb.  267  (61 
N.  W.  835). 

249.  (1894.)  The  provision  of  the  crim- 
inal code  making  conscientious  scruples 
against  capital  punishment  a  ground  of  chal- 
lenge In  murder  cases  was  not  repealed  by 
the  amendment  of  1893,  giving  the  Jury  dis- 
cretion to  fix  punishment.  Hill  v.  State,  42 
Neb.  603  (60  N.  W.  916). 

250,251.  (1901.)  The  entertaining  of  con- 
scientious scruples  against  capital  punish- 
ment is  a  ground  for  challenge  for  cause  in 
a  prosecution  for  murder  in  the  flret  degree, 
and  it  la  competent  to  Interrogate  a  venire* 
man  upon  that  subject.  Diiumore  v.  State, 
61  Neb.  418  (86  N.  W.  446);  (1902)  Rhea  v. 
State,  63  Neb.  461  (88  N.  W.  789). 

252.  (1902.)  When  a  Juror  entertalna 
opinions  or  ccmscientlouB  scruples  against 
capital  punishment  such  as  will  Influence 
him  In  the  ctmslderatlon  of  the  evidence  as 

applied  to  the  law,  or  if  his  answers  leave 
a  doubt  on  that  question,  it  is  not  error  to 
excuse  him  on  the  state's  challenge.  Rhea 
V.  State,  63  Neb.  461  (88  N.  W.  189). 

263.  (1902.)  In  order  to  render  a  Juror 
Incompetent,  it  is  not  required  that  his  opin- 
ions and  scruples  against  the  Infliction  of 
capital  punishment  should  be  such  as  to  ab- 
solutely forbid  him  under  any  circumstances 
from  rendering  a  verdict  Inflicting  the  death 
penalty.  Rhea  v.  State,  63  Neb.  461  (88  N. 
W.  789). 

Blu  and  pToJudice. 

264.  (1886.)  It  ig  not  error  for  a  trial 
court  to  sustain  a  challenge  to  a  Juror  who 
testifies,  upon  examination  as  to  his  compe- 
tency, that  he  resided  in  the  nelgbborhooii 
where  oue  of  the  parties  resided  and  had 
heard  a  great  deal  of  talk  about  the  case, 
that  he  was  not  free  from  bias,  and  tha{  he 
thought  thla  condition  ot  his  mind  would 
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Influence  him  In  bis  rerdlct  Hutchiiuan  v. 
State,  19  Neb.  262  (27  N.  W.  113). 

265.  (1891.)  In  tiie  examination  o(  a 
Juror's  qualiflcatlons  to  Bit  In  an  action  to 
recover  for  loss  of  support  from  a  liquor 
dealer,  testimony  showing  he  had  read  the 
newspaper  account  of  the  Intoxication  and 
death  of  the  deceased;  that,  although  nat- 
urally accepting  such  account  to  be  true, 
he  was  not  biased  or  prejudiced  against  de- 
fendant thereby;  and  that  he  was  a  mem- 
ber of  an  organization  to  suppress  the  liquor 
trafBc,  but  would  not  permit  that  fact  to  In- 
fluence him  In  rendering  a  verdict  on  the 
evidence,  overruling  a  challenge  for  cause 
Is  not  error.  Scott  v.  Chope,  33  Neb.  41  (49 
N,  W.  940). 

256.  (1893.)  Even  where  by  his  formal 
answers  the  juror  brings  himself  within  the 
letter  of  the  statutory  qualification,  If  the 
court  should  discover  the  least  symptom  of 
nnfftlmess  or  prejudice  he  should  he  rejected. 
So  that  a  folr  and  Impartial  Jury  IB  secured, 
error  cannot  be  predicated  on  the  reJecUon 
of  persons  who  niay  have  been  qualifled. 
Some  discretion  must  be  allowed  to  the  trial 
court  In  the  selection  of  Jurors.  Omaha  de 
H.  V.  R.  00.  V.  cook,  37  Neb.  435  (56  N.  W. 
948). 

267.  (1894.)  To  qualify  a  person  to  act 
as  a  Juron  he  should  not  only  be  unbiased 
and  unprejudiced  against  all  parties  to  the 
eult,  but  be  should  stand  Indifferent  as  to 
the  snecess  of  either  party  thereto;  and  a 
person  called  as  a  Juror  who  testifies  that 
hlB  acquaintance  with  one  of  the  parties 
will  interfere  with  Ills  Judgment  and  find- 
ing in  the  case  should  be  excused.  Omaha 
Street  R.  Oo.  V.  Craig,  39  Neb.  601  (68  N. 
W.  209). 

258.  (1906.)  Section  468  of  tho  criminal 
code  provides  that  a  Juror  who  is  prejudiced 
against  the  accused  Is  not  competent;  nor 
is  one  who  has  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  unless  he  says  on 
oath  that  he  feels  able,  notwithstanding 
such  opinion,  to  render  an  impartial  verdict 
upon  the  law  and  the  evidence.  Lucaa  v. 
State,  75  Neb.  11  (106  N.  W.  976). 

Summoned  on  special  venire  after  challenge 
to  array. 

269.  (1902.)  It  is  not  a  good  ground 
of  challenge  for  cause,  under  the  provisions 

of  Bection  C65,  code  of  civil  procedure,  that 
a  juror  who  has  been  summoned  on  the  reg- 
ular panel,  which  has  been  quashed  on  a 
challenge  to  the  anray,  has  again  been  sum- 


moned under  a  special  venire  at  the  same 
term  of  court;  nor  would  the  challenge  be 
good  had  the  Juror  sat  in  a  cause  tried  at 
the  same  term  of  court  before  the  challenge 
to  the  array  was  sustained.  Randolph  v. 
State,  65  Neb.  520  (91  N.  W.  356). 

260.  (1906.)  It  is  not  good  ground  for 
challenge  that  a  Juror  who  had  been  sum- 
moned on  the  regular  panel,  which  had  been 
quashed  on  a  challenge  to.  the  array,  has 
a^n  been  anmmoned  under  a  special  n- 
nlre  at  the  same  term  of  court  SheWejf 
V.  Falea,  7S  Neb.  823  (106  N.  W.  1032). 

Challenge  in  generaL 

261.  (1905.)  tf  the  voir  dire  examina- 
tion of  a  juror  considered  as  a  whole  does 
not  show  incompetency,  a  challenge  upon 
that  ground  is  properly  overruled,  althou^ 
during  bis  examination  statements  are  made 
which,  if  unexplained,  might  be  ground  fa- 
challenge,  feeler  i;.  Staie,  78  Neb.  441  (103 
N.  W.  64). 

Challen^  after  oath. 

262.  (1886.)  Where  aften  a  Jury  has  just 
been  sworn  and  before  any  other  step  is 
taken  In  the  case,  the  defense  by  pennission 
of  court  duUlenges  one  of  the  Jury,  and 
the  challenge  Is  allowed  and  another  Juror 
called,  the  objection  to  further  proceeding 
with  the  case  to  the  Jury  as  selected,  held, 
properly  overruled.  Marion  v.  State,  20  Nd>. 
233  (29  N.  W.  911;  57  Am.  Rep.  825). 

Peremptory  challenges. 
■■  Order  of  challenge. 

263.  (1896.)  Inasmuch  as  the  statute 
does  not  prescribe  the  order  in  which  per- 
emptory  challenges  to  Jurors  shall  be  tainn 
by  the  accused  and  state  respectively,  the 
order  in  which  the  right  to  challenge  shall 
be  exercised  Is  left  to  the  sound  discretion 
of  the  trial  court,  and  its  decision  upon  that 
point  wilt  not  be  disturbed,  unless  It  clearly 
appears  that  there  has  been  an  abuse  of  dis- 
cretion prejudicial  to  the  party  complaining. 
Rule  applied.  Gravely  v.  State,  46  Neb.  878 
(64  N.  W.  462). 

— ■ — Time  for. 

264.  (1891.)  Peremptory  challenges  to 
Jurors  are  not  to  be  exercised  until  th« 
jurors  have  been  passed  for  cause  and 
twelve  men  are  in  the  box.  Rutherford  9. 
State,  32  Neb.  714  i49  N.  W.  701). 

265.  (1891.)  An  order  that  accused  ex- 
ercise his  first  three  peremptory  challenges 
before  panel  is  filled  is  reversible  error. 
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Butherford  v.  State,  S8  Neb.  714  (49  N.  W. 
701). 

Knmbnr. 

266.  (1884.)  Upon  the  trial  of  a  bas- 
tardy case,  neither  party  is  entitled  to  more 
than  three  peremptory  challenges.  Krem- 
lag  V.  Ldllman,  16  Neb.  280  (  20  N.  W.  383). 

267.  (1885.)  Where  an  action  for  dam- 
ages for  loss  resulting  from  a  sale  of  in- 
toxicating liquor  to  plaintiff's  relative  is 
brought  against  two  or  more  defendants, 
they  are  entitled  to  no  more  peremptory 
challenges  than  where  the  acUrai  Is  against 
a  single  defendant.  IfcCIay  v.  Worrall,  18 
Neb.  44  (24  N.  W.  429). 

Cballoige  to  panel  or  array. 

See,  also,  ante,  %  69. 

268.  (1901.)  It  Is  the  duty  of  the  county 
commissioners,  so  far  as  practicable,  to  se- 
lect the  names  of  those  against  whom  the 
objection  of  pT4or  Jury  serrlce  cannot  be 
urged;  but  where  five  of  those  -drawn  and 
summoned  to  serve  on  the  regular  panel 
are  disgoallfled  to  serve  In  a  cause,  if  objec- 
tion be  interposed  on  that  ground,  this  la  no 
sufficient  reason  for  sustaining  a  challenge 
to  the  entire  panel.  Kerr  v.  State,  63  Neb 
116  (88  N.  W.  240). 

269.  (1902.)  A  challenge  to  the  array  or 
notion  to  quash  the  panel  of  jurors  must 
be  in  writing,  and  should  point  out  defin- 
itely the  grounds  relied  upon.  Strong  v. 
State,  63  Neb.  440  (88  N.  W.  772). 

270.  (1901.).  It  is  not  a  good  ground  of 
challenge  to  the  array  of  Jurors  selected  for 
a  regular  term  of  court  that  In  selecting  the 
names  from  which  to  draw  those  required 
to  be  summoned  to  serve  as  Jurors  the 
county  commissioners  selected  the  names  of 
several  persons  who  had  served  on  the  r^- 
ular  panel  of  as  talesmen  within  two  years 
next  preceding  such  term,  and  that  of  those 
drawn  to  serve  at  such  term  there  were  but 
nineteen  who  had  not  previously  and  within 
t¥o  years  performed  Jury  service  In  the 
same  court  Kerr  v.  State.  63  Neb.  115  (88 
N.  W.  240). 

Examination  of  Jotot. 

271.  (1889.)  The  sole  object  of  the  pre> 
Ilmbiary  examination  of  proposed  Jurors  In 

a  criminal  prosecution  upon  their  voir  dire 
being  to  ascertain  whether  they  have  formed 
Or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  and  whether  they 
are  prejudiced  fOr  or  against  him,  U  is  not 
error  in  the  trial  court  to  refuse  to  permit 


the  counsel  to  examine  such  Juror  as  to  what 
certain  remarks  of  his  of  and  concerning 
the  accused  tended  to  show,  or  whether  such 
Jurcn:  would  believe  the  testimony  of  all  wit- 
nesses equally  alike,  etc.  Gandy  v.  State, 
37  Neb.  707  (43  N.  W.  747,  44  N.  W.  108). 

272.  (1896.)  In  impaneling  a  Jury  In  a 
criminal  case  It  is  proper  to  ask  a  juror 
whether  the  fact  that  defendant  is  charged 
with  a  crime  would  have  any  weight  with 
the  Juror  and  whether  he  could  give  the 
same  credit  to  the  testimony  of  accused, 
should  be  testify  In  bis  own  behalf,  that  he 
could  give  to  that  of  any  .other  witness  un* 
der  the  same  circumstances.  Baaye  v.  State, 
45  Neb.  261  (63  N.  W.  811). 

.273.  (1895.)  During  the  impaneling  of 
the  Jury  In  a  prosecution  for  murder  it  Is 
error  to  refuse  to  allow  defendant's  counsel 
to  ask  Jurors  who  had  read  newspaper  ac- 
counts of  the  killing,  "Have  you  formed  any 
opinion  or  conclusion  In  your  own  mind  as 
to  whether  or  not  defendant  was  gutlty,  or 
whether  or  not  the  crime  of  murder  had 
been  committed?"  Biuye  v.  State,  46  Neb. 
261  (63  N.  W.  811). 

274.  (1895.)  On  a  voir  dire  examina- 
tion, within  reasonable  limits,  each  party 
has  a  rl^t  to  put  pertinent  questions  to 
show,  not  only  that  there  exist  proper 
grounds  for  a  challenge  for  cause,  but  to 
elicit  facts  to  enable  him  to  decide  whether 
or  not  he  will  exercise  his  right  to  peremp- 
tory challenge.  Basye  v.  State,  45  Neb.  261 
(63  N.  W.  811). 

275.  (1897.)  A  Juror's  voir  dire  examin- 
ation set  out  In  the  opinion,  and  held  that 
the  district  court  did  not  err  in  overruling 
the  plaintilt's  challenge  lodged  against  him 
on  the  ground  of  his  bias  and  prejudice. 
Von  Skike  v.  Potter,  53  Neb.  28  (73  N.  W. 
295). 

276.  (1897.)  In  examining  a  juror  to  as- 
certain whether  a  ground  for  challenge  for 
cause  exists,  what  questions  may  be  asked, 
or  what  scope  the  examination  may  take, 
rests  In  the  discretion  of  the  trial  court,  and 
its  rulings  will  not  be  disturbed  unless  there 
has  been  an  abuse  of  discretion  prejudicial 
to  the  party  complaining.  Van  Skike  v.  Pot- 
ter. 53  Neb.  28   (73  N.  W.  295). 

277.  (1905.)  The  examination  of  the  juror 
made  by  the  court  should  be  with  the  view 
of  ascertaining  the  condition  of  his  mind, 
and  whether  in  reality  he  is  an  Impartial 
juror.   To  so  frame  the  questions  as  to  lead 
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tbe  Juror  to  say  that  he  Is  disinterested,  and 
that  he  can  and  will  render  a  fair  and  im- 
partial verdict  upon  tbe  evidence  under  the 
law,  as  stated  In  the  instructions  of  the  case. 
Is  not  enougli.  Luoaa  v.  State,  76  Neb.  11 
(105  N.  W.  976). 

Setermlnatlon  of  challenge  for  cause. 

278.  (1883.)  Where  the  conduct  or  ap- 
pearance of  a  Juror  during  trial  Is  relied  on 
to  show  prejudice,  its  effect  must  be  left  to 
the  Judgment  of  the  presiding  Judge.  Re- 
publican V.  R.  Co.  V.  Boyte,  14  Neb.  130  (16 
N.  W.  364). 

279.  (1883.)  The  whole  of  the  examina- 
tion, and  all  of  the  answers  of  a  Juror  upon 
such  examination,  as  to  his  competency  to 
serve  as  a  Juror  in  a  given  case,  should  be 
considered  together,  and  if  upon  such  con- 
sideration he  seems  to  be  competent  his 
challenge  for  cause  by  one  of  the  parties 
should  be  denied.  Burlington  cE  M.  R.  R- 
Co.  V.  Beebe,  14  Neb.  468- (18  N.  W.  747). 

280.  (1895.)  The  appearance  and  gen- 
eral demeanor  of  the  Juror  while  being  ex- 
amined may  be  taken  into  consideration  in 
determining  hlB  competency  to  serve.  Basye 
V.  State,  46  Neb.  261  (63  N.  W.  811). 

281.  (1809.)  A  challenge  of  a  Juror  for 
cause  raises  a  question  which  is  to  be  de- 
cided by  the  trial  judge  from  a  considera- 
tion of  all  the  facts  developed  during  his 
examination,  and  any  circumstances  which 
tend  to  enlighten  upon  the  matter;  and  of 
these  are  the  appearance  and  actions  of  the 
Juror  while  undergoing  the  examination. 
Ward  V.  State,  68  Neb.  719  (79  N.  W.  725). 

282.  (1905.)  The  court  must  be  satisfied 
that  the  Juror  is  Impartial.  This  means  that 
that  the  whole  evidence,  in  the  light  of  the 
cireumstauces.  including  the  conduct  and 
demeanor  of  the  Juror,  must  show  affirma- 
tively that  the  Juror  is  impartial.  Lueaa  v. 
State,  76  Neb.  11  (106  N.  W.  976). 

—  Discretion  of  court. 
See,  also,  po«t,  U305-312. 

283.  (1893.)  A  trial  court.  In  impanel- 
ing a  jury  to  serve  in  a  particular  case,  has 
a  very  extensive  discretion  in  dlschai^lng 
a  person  called  as  a  Jurcr,  who  might,  as 
shown  by  his  answers,  not  make  an  entirely 
fit  or  competent  person  to  serve  as  a  Juror. 
RicharOa  v.  State,  36  Neb.  17  (63  N.  W. 
1027). 

284.  (1898.)  Retention  or  rejection  of  a 
juror,  during  the  Impaneling  of  a  Jury,  to 


whom  an  objection  has  been  interposed.  Is 
a  matter  within  the  discretion  of  the  trial 
judge,  and  in  the  absence  of  an  abuse  of 
snch  discretion  will  famish  no  available 
error.  State  v.  Barttep,  66  Neb.  810  (77 
N.  W.  488). 

286.  (1902.)  In  the  determination  of  the 
qualification  of  jurors  in  a  criminal  prose- 
cution a  discretion  is  given  the  court  which 
is  greater  when  exercised  In  excusing  Joron 
from  serving  when  their  qualifications  are 
in  doubt  than  in  their  retentiou.  RKea  v. 
State,  63  Neb.  461  (88  N.  W.  789). 

286.  (1904.)  A  trial  court  has  a  large 
discretion  In  sustaining  challenges  for 
cause  of  persons  drawn  as  talesmen  to  serve 
as  jurors,  and  its  exclusion  of  such  a  per- 
son (»nnot  be  successfully  assigned  for 
error  when  it  is  not  shown  by  the  party  ob- 
jecting that  by  reason  thereof  an  Incompe- 
tent Juror  has  been  Included  in  tbe  panel, 
and  it  does  not  appear  that  the  court  has 
committed  an  abuse  of  discretion.  Feltch 
V.  BaU,  72  Neb.  736  (101  N.  W.  1011). 

Waiver  of  objections. 

287.  (1876.)  A  party  waiving  his  right 
of  peremptory  challenge,  cannot  complain:  of 
the  disquallflcation  of  a  junn-,  known  to  «- 
1st  at  the  time  of  the  impaneling.  Palmer 
«.  People,  4  Neb.  68. 

288.  (1876.)  An  objection  that  a  juror 
was  disqualified  by  reason  of  bis  non-resi- 
dence within  the  county  for  a  sufficieDt 
length  of  time,  should  be  made  by  way  of 
challenge  before  the  trial.  Or  if  the  dis- 
quallflcation were  not  known  then,  the  rec- 
ord should  show  that  an  effort  was  made 
to  ascertain  the  fact  by  an  examination  of 
the  Juror  on  his  voir  dire;  otherwise,  a  new 
trial  will  not  be  granted.  Wilcox  v.  SaKnder«, 
4  Neb.  669. 

289.  (1878.)  Where  a  juror,  on  his 
voir  dire  examination,  in  answer  to  ques- 
tions put  to  him  by  the  district  attorney, 
stated  that  he  did  not  think  he  had  farmed 
or  expressed  an  opinion  as  to  the  prisoner's 
guilt,  but  at  the  same  time  admitted  that 
he  had  "talked  with  the  neighbors  about  the 
case,"  and  that  he  had  "explained  to  some 
(of  his  neighbors)  since  it  occurred,"  who 
did  not  know  about  it;  and  the  Juror  was 
accepted  without  examination,  or  objection, 
on  the  part  of  the  prisoner.  It  makes  a  case 
for  the  application  of  the  rule,  that  U  a 
prisoner  neglect  to  avail  himself,  before  the 
trial,  of  any  of  the  means  which  the  law 
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prorldes  for  aBcertalnlns  whether  a  juror 
Is  prejudiced,  he  will  not  be  entitled  to  a 
Dew  trial  on  that  ground.  CJouffh  v.  State, 
7  Neb.  320. 

290.  (1879.)  After  verdict  a  party  can- 
not object  that  a  juror  bad  Informed  one 
party,  before  the  case  was  submitted,  that 
lie  had  formed  and  expressed  an  opinion  as 
to  the  merits  of  the  case.  Tomer  v.  Den*- 
more,  8  Neb.  384. 

291.  (18S2.)  Objection  that  a  juror  was 
Dot  a  resident  of  the  county  Is  waived  If 
not  made  on  voir  dire  examination.  Hickey 
V.  State,  12  Neb.  490  (11  N.  W.  744). 

292.  (1882.)  Failure  to  interrogate  the 
juror  In  his  examination  on  his  voir  dire, 
as  to  his  residence,  was  a  waiver  of  that 
obJecUon.  Hickey  v.  Btate,  12  Neb.  490  (11 
N.  W.  744). 

293.  (1882.)  Where  a  juror  in  his  ex- 
amination on  his  voir  dire  stated  that  be 
had  formed  an  opinion  as  to  the  guilt  of  the 
accused  but  did  not  think  he  had  stated  his 
opinion,  and  no  objection  was  made  to  him 
by  challenge  or  otherwise.  It  Is  too  late 
after  verdict  to  object  to  the  Juror,  noiwlth- 
standlng  there  was  testimony  tending  to 
show  that  he  bad  expressed  an  opinion  be- 
for«  the  trial.  Ogden  v.  State,  13  Neb.  436 
(14  N.  W.  165). 

294.  (1888.)  Failure  to  examine  a  Juror 
on  his  voir  dire  in  regard  to  any  particular 
matter  Is  a  waiver  of  objection  on  that 
ground,  and  is  not  ground  of  error.  Ever- 
ton  V.  Btgate,  24  Neb.  236  (38  N.  W.  794). 

295.  (1894.)  A  party  who  chooses  to  ac- 
cept a  Juror  shown  by  his  examination  to 
be  disqualified  on  account  of  an  opinion 
formed  from  a  knowledge  of  the  facts  in- 
volved cannot  afterward  allege  the  prejudice 
of  Bucta  Juror  as  ground  for  a  new  trial. 
Murphey  v.  State,  43  Neb.  34  (61N.W.491). 

296.  (1897.)  A  party  by  falling  to  exer- 
cise his  right  of  pere.mptory  challenge  will 
be  held  to  have  waived  any  obJecUon  on  ac- 
count of  a  Juror'a  dlaqnallfieation  tben 
known  to  ezlat  Morgan  V.  State,  61  Neb. 
«72  (71  N.  "W.  788). 

297.  (1901.)  The  right  to  challenge  a 
Juror  en  the  ground  that  he  has  served  as  a 
furor  In  the  aune  court  within  the  two  TMn 
precedinA  may  be  waived  or  lost  it  not 
Interposed  In  apt  time,  or  when  there  la 
lack  of  diligence.  OotI  v.  Btata,  63  Neb.  15 
(86  N.  W.  M5).  ' 

SM.   (190L)  An  objection  that  «  Tentre- 


man  is  not  a  qualified  Juryman  is  unavail- 
ing unless  specially  raised  In  the  trial  court. 
liUMeU  V.  S^tate.  62  Neb.  512  (87  N.  W.  344). 

299.  (1906.)  In  a  criminal  action  where, 
after  trial  and  conviction,  the  competency 
of  a  juror  Is  challenged  for  the  first  time, 
on  the  ground  that  be  has  been  convicted 
of  a  felony  and  served  a  term  In  the  state 
penitentiary,  the  fact  that  counsel  for  the 
accused  failed  to  examine  the  Juror  and  as- 
certain his  incompetency  In  that  respect, 
full  opportunity  therefor  having  been  ac- 
corded bim,  will  amount  to  a  waiver  of 
such  objection.  Reed  v.  Btate,  76  Neb.  609 
(106  N.  W.  649). 

Bevlew. 

——In  general. 

800.  (1899.)  A  ruling  on  a  challenge  for 
cause  will  not  be  disturbed  on  review  unless 

clearly  wrong.   Ward  v.  State,  68  Neb.  719 

(79  N.  W.  725). 

301.  (1902.)  The  finding  of  the  trial 
court  in  deciding  a  challenge  for  cause  will 
not  be  set  aside  by  the  appellate  courti  un- 
less manifest  error  appears.  Rhea  v.  State. 
63  Neb.  461  (88  N.  W.  789). 

302.  (1904.)  The  mere  fact  that  a  tales- 
man who  served  as  a  juror  was  summoned 
by  a  bailiff  who  was  afterwards  called  and 
testified  as  a  witness  for  the  successful  party 
Is  not  assignable  for  error.  Feltch  v.  Babb, 
72  Neb.  736  (101  N.  W.  1011). 

 Saving  exceptions. 

303.  (1893.)  In  a  cause  tried  to  the 
court  without  a  Jury,  In  order  to  raise  ob- 
jection In  supreme  court  that  no  waiver  of 
Jury  is  shown,  it  must  appear  that  the  ob- 
jection was  mMe  and  overruled  in  trial 
court;  objection  made  for  first  time  in  bu- 
preme  court  Is  unavailing.  Shotting  v.  Co- 
bum,  36  Neb.  76  (64  N.  W.  84). 

Qneatlona  reviewable. 

304.  (1902.)  Alleged  Irregularitlee  In  the 
Issuance  of  a  special  venire  after  the  quash- 
ing of  the  regular  panel  of  Jurors,  which 
have  In  nowise  been  called  to  the  attention 
of  the  trial  court,  nor  mentioned  in  the  mo- 
tion for  a  new  trial,  cannot  be  considered 
in  the  appellate  court  on  review  by  pro- 
ceedings In  error.  Randolph  v.  Btate,  65 
Neb.  620  (91  N.  W.  366). 

— —  IHscretion  of  court. 

305.  (1876.)  Where  there  Is  no  abuse  of 
the  discretion  vested  In  the  district  court, 
in  excusing  persons  from  serving  on  Juries, 
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Its  action  in  that  regard  will  not  be  reviewed 
In  the  Bupreme  court.  Dodge  v.  State,  4 
Neb.  220. 

306.  (1893.)  In  superintending  the  Im- 
paneling of  a  Jury  some  discretion  is  neces- 
sarily confided  to  the  court,  and  the  excus- 
ing of  a  Juror  for  cause  will  not  be  held 
ground  for  reversal,  unless  tliere  appears  to 
have  been  an  abuse  of  discretion.  Omaha 
S.  R.  Co.  V.  Beeson,  36  Neb.  361  (64  N. 
W.  557). 

307.  (1895.)  Prejudicial  error  will  not 
be  found  in  the  rulings  of  the  trial  court 
during  the  voir  dire  examination  of  the 
venireman  unless  an  abuse  of  discretion  Is 
shown.  Baajfe  v.  State,  46  Neb.  261  (63  N. 
W.  811). 

308.  (1895.)  Tbe  findings  of  the  trial 
court  In  deciding  a  challenge  to  a  juror  for 
cause  will  not  be  set  aside  by  the  supreme 
court  unless  It  Is  clearly  wrong.  Basj/e  v. 
State.  46  Neb.  261  (63  N.  W.  811). 

309.  (1901.)  The  ruling  of  a  trial  court 
in  deciding  a  challenge  for  cause  will  not 
be  disturbed  unless  an  abuse  of  discretion 
is  shown.  Coil  v.  State,  62  Neb.  15  (86  N. 

W.  925). 

310.  (1901.)   The  ruling  of  a  trial  court 
In  deciding  a  diallenge  for  cause  will  not  be . 
disturbed  unless  an  abuse  of  discretion  is 
shown.  Dintmore  v.  State,  61  Neb.  418  (86 
N.  W.  445). 

311.  (1904.)  In  criminal  trials  the  ques- 
tion of  the  qualification  of  a  juryman  Is  one 
of  fact  tor  the  determination  of  the  trial 
court,  and,  unless  it  appears  to  be  {^Inst 
the  weight  of  the  evidence,  It  will  not  be 
overruled  by  this  court.  LilUe  v.  State,  72 
Neb.  228  (100  N.  W.  316). 

312.  (1906.)  Where,  by  a  supplemental 
motion  for  a  new  trial,  the  competency  of 
a  Juror,  on  account  of  an  alleged  bodily 
inflrmity,  amounting  to  a  disability.  Is  put  in 
issue,  and  is  determined  as  a  matter  of  fact 
upon  competent  evidence  introduced  before 
the  trial  court,  the  finding  of  the  fact  on 
that  question  will  not  be  set  aside  by  a 
court  of  review,  unless  It  Is  unsupijorted  by 
tbe  evidence  and  Is  clearly  wrong.  Reed  v. 
State,  75  Neb.  509  (106  N.  W.  649). 

■    Effect  of  failure  to  exhaust  peremp- 
tory challenges. 

313.  (1883.)  Although  there  may  be  er- 
ror in  overruling  a  challenge  to  a  Juror  for 
cause,  yet  If  the  prisoner  be  not  compelled 
to  exhaust  his  peremptory  challenges  to  ex- 


clude him  from  the  paaal.  It  is  error  with- 
out prejudice.  BoHanan  v.  State,  15  Neb.  209 
(18  N.  W.  129). 

314.  (1884.)  If  a  challenge  to  an  in- 
competent juror  is  overruled,  and  he  is 
afterwards  iieremptorlly  challenged  and  ex- 
cluded, and  the  record  falls  to  show  that  tbe 
party  exhausted  his  peremptory  challenges, 
tbe  error  In  overruling  the  challenge  for 
cause  will  be  without  prejudice.  Burnett  v. 
Burlington  £  M.  R.  R.  Co.,  16  Neb.  332  (20 
N.  W.  280). 

315.  (1887.)  Where  objections  are  made 
to  certain  Jurors,  and  the  record  falls  to 
show  that  the  party  exhausted  his  peremp- 
tory challenges,  the  objection  will  be  un- 
availing in  the  supreme  court.  Curran  9. 
Percival,  21  Neb.  434  (32  N.  W.  213). 

316.  (1891.)  If  a  challenge  to  au  in- 
competent Juror  be  overruled,  and  be  is 
afterwards  peremptorily  challenged  and  ex- 
cluded, and  the  record  tells  to  show  that 
the  party's  peremptory  challenge  was  ex- 
hausted, held,  that  the  error  of  overruling 
the  cause  for  challenge  was  without  preju- 
dice. Nowotny  v.  Blair,  32  Neb.  175  (49  N. 
W.  857). 

317.  (1894.)  Assignments  of  error  based 
upon  overruling  challenges  to  Jurors  will 
not  be  considered  unless  the  record  discloses 
that  the  challenging  party  exhausted  his 
peremptoiy  challenges,  /enktiu  v.  Mitchell, 
40  Neb.  664  (59  N.  W.  90). 

318.  (1896.)  Error  cannot  be  predicated 
uptHi  the  overruling  of  a  challenge  for  cause 
where  the  record  falls  to  disclose  that  the 
complaining  party  exliausted  his  peremptory 
challengea  Brumback  v.  OermanKat.Bank 
of  Beatrice,  46  Neb.  540  (65  N.  W.  198); 
(1897)  Bartley  v.  State,  63  Neb.  310  (73  N. 
W.  744). 

319.  320.  (1897.)  Improper  excusing  of  a 
Juror  for  cause  will  not  justify  a  reversal 
of  a  judgment,  where  the  party  complaining 

did  not  exhaust  his  peremptory  cballenges. 
Smith  V.  Meyers,  52  Neb.  70  (71  N.  W.  1W6). 

321.  (1904.)  It  is  only  where  all  pre- 
emptory  challenges  have  been  exhausted  by 
the  party  complaining  that  a  ruling  of  the 
trial  court  upon  a  challenge  of  a  juror  for 
cause  can  be  reviewed.  Chicago,  B.  it  Q.  R. 
Co.  V.  Krayenbuhl,  70  Neb.  766  (98  N. 
W.  44). 

——Curing  error  by  subsequent  chal- 
lenge. 

322.  (1889.)  The  overruling  of  a  chal- 
lenge to  an  incompetent  juror  in  a  criminal 
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case  U  not  cured  by  the  subsequent  peremp- 
torr  challenge  of  such  Jnror  by  defendant, 
where  defendant  exhausted  his  peremptory 
challenges.  Thurman  v.  State,  27  Neb.  628 
(4SN.  W.  404). 

V.  rKPAKELnra  and  oath. 

Impaneling:  In  general. 

323.  (1876.)  Where,  upon  a  trtal  fOr 
murder,  the  court  ordered  a  special  panel 
fr«D  a  particular  part  of  the  eountr,  which 
was  quashed,  and  in  Bummonlng  a  new  panel 
from  the  "body  of  the  county"  part  of  the 
special  panel  so'  quashed  was  summoned, 
and  after  the  regular  panel  and  peremptory 
challenges  of  defendant  had  been  exhausted, 
it  appeared  that  the  twelve  trial  jurors  were 
of  the  original  special  panel  and  each  had 
been  challenged  for  cause  on  that  ground 
bat  such  challenge  was  overruled,  such 
Jary  was  not  illegally  impaneled.  Smith  v. 
State,  4  Neb.  277. 

324.  (1878.)  Five  of  the  original  panel 
of  twenty-four  jurors  having  been  excused 
for  cause,  thereupon  the  selection  of  the 
trial  Jury  was  proceeded  with  without  first 
filling  the  places  of  those  excused.  Beld, 
Proper  practice.  Clouoh  v.  State,  7  NeK  320. 

Qnaahing  panel. 

325.  (1888.)  Where  the  county  commis- 
sioners select  sixty  names  of  persons,  pro- 
portionately from  the  several  precincts  of 
the  county  from  which  the  petit  jurors  are 
to  be  drawn  by  the  clerk  of  the  court  and 
the  sheriff,  etc.,  a  motion  to  quash  the  panel, 
on  L-  3  ground  that  one  of  the  cimimiBslon- 
ers  had  an  action  pending  in  court  to  be 
determined  by  a  jury,  should  be  overruled, 
in  the  absence  of  a  showing  of  partiality  or 
unfairness,  or  that  any  of  the  persons  thus 
selected  were  favorable  to  such  commis- 
sioner. Northeattem  Neltra»ka  R.  Co.  v. 
Frazier,  25  Neb.  42  (40  N.  W.  604). 

326.  (1892.)  An  objection  that  the  Jury 
panel  was  not  drawn  In  proportion  to  the 
number  of  electors  of  the  several  precincts 
of  the  county,  verified  by  an  attorney  upon 
belief,  Is  not  sufficient  to  justify  the  court 
in  quashing  the  panel.  Weeping  Water 
Electric  Light  Co.  v.  HaI4eman,  3S  Neb.  139 
(S2  N.  W.  892). 

Diseharginir  panel. 

327.  (1896.)  The  fact  that  all,  or  nearly 
all,  Juron  upon  the  regular  panel  are  dis- 


qualified from  sitting  In  any  case  remain- 
ing to  l>e  tried  at  the  term  Is  a  sufficient 
cause  (or  discharging  the  panel.  Bameif  v. 
State,  49  Neb.  &15  (68  N.  W.  636). 

328.  (18*6.)  The  fact  that  the  jury  was 
Illegally  drawn  fs  a  sufficient  cause  for  dis- 
charging it  from  service.  Barney  v.  State, 
49  Neb.  BIS  (68  N.  W.  636). 

329.  (1896.)  The  provisions  of  section 
465a  otythe  criminal  code  are  not  exclusive 
but  are  to  be  construed  in  connection  with 
section  664  of  the  civil  code,  and  a  judge  may, 
in  his  discretion,  when  causes  exist,  dis- 
cbarge the  regular  panel,  and  direct  a  n4w 
Jury  to  be  drawn.  Bamep  v.  State,  49  Neb. 
515  (68  N.  W.  636). 

330.  (1896.)  A  district  judge  may,  for 
any  lawful  cause,  discharge  a  regular  panel 
of  the  petit  Jury  and  direct  the  sheriff  to 
call  other  Jurors.  Barney  v.  State,  40  Neb. 
616  (68  N.  W.  636). 

Oath. 

331.  (1876.)    Where  the  record  states 

that  the  Jury  were  sworn  "to  well  and  truly 
try  and  true  deliverance  make  upon  the 
Issues  joined  between  the  parties,"  it  will 
be  presumed  that  the  oath  was  administered 
according  to  the  statutory  form.  Smith  v. 
State,  4  Neb.  277. 

332.  (1877.)  It  is  sufficient  if  the  form 
of  the  oath  administered  to  the  Jury  aub- 
stantially  conforms  to  the  statute.  Preittt 
V.  Peopia^  B  Neb.  377. 

Waiver  of  objections. 

333.  (1878.)  Mere  irrepilarltles  in  the 
impaneling  of  the  jury,  not  excepted  to  at 
the  time,  are  waived,  and  cannot  afterward 
be  taken  advantage  of.  Clough  v.  State,  7 
Neb.  320. 

334.  (1891.)  Objections  to  the  mode  of 
selecting  petit  jurors  must  be  made  before 
trial  to  be  of  any  avail.  Davig  v.  State,,Zl 
Neb.  247  (47  N.  W.  854). 

335.  (1892.)  Where  an  attorney  who  has 
filed  objections  to  the  jury  panel,  after  the 
jury  was  called,  waived  all  objections  to  the 
jury,  and  also  his  peremptory  challenges,  he 
waives  the  objection  that  the  jury  was  not 
properly  drawn.  Weeping  Water  Electric 
Light  Co.  V.  Haldeman,  35  Neb.  139  (62  N. 
W.  892). 
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Cbosb-Refebbnces. 
Review  of  decisions  of  county  court  by 
■opreme  court,  see  Appeal  and  Error,  8  59- 

Appointment  of,  to  act  for  police  Judge, 
see  Judges,  |  9a. 

Compelling  action  by  Justice,  see  Jfonda- 
mtM,  II 75-78. 
Fees  of  county  Judge,  see  Judges,  18  22-24. 

Probate  Jurisdiction  of  county  court,  see 
WitU,  11  90,  91. 

1.  APPOINTMENT,  QITALIPICATION 
AND  TENXTBB. 
Number  of  Justices. 

1.  (1886.)  Ad  act  limiting  the  number 
of  Justices  of  peace  In  cities  of  the  first 
class  to  three,  to  be  elected  in  districts  to 
be  created  by  the  county  board,  is  valid. 
State,  ex  ret.  Belden,  v.  Berk0,  20  Neb.  375 
(30  N.  W.  267). 

2.  (1890.)  Cities  of  the  flrst  class  are  en- 
titled to  three  Justices  of  the  peace,  one  to 
be  elected  from  each  of  the  three  districts 
by  the  qualified  electors  of  said  district 
State,  ex  reh  Easterdatf,  v.  Howfi,  28  Neb. 
618  (44  N.  W.  874). 

3.  (1890.)  Under  the  provisions  of  the 
act  to  amend  section  7,  chapter  26,  Compiled 
Statutes,  approved  March  21,  1889,  a  city 
of  the  second  class  In  counties  under  town- 
ship organization  may  elect  two  Justices  of 
the  peace  in  each  ward  of  the  city.  State, 
ex  rel.  UcKinney,  v.  Partridge,  28  Neb.  748 
(4B  N.  W.  169). 

Election. 

Bee,  also,  Judges,  88  3,4,8. 

4.  (1890.)  At  an  election  held  In  the 
third  district  of  the  city  of  Lincoln  for  the 
election  of  a  Justice  of  the  peace  therein,  bal- 


lots wore  cast  designating  the  offlce  "For 
Justice  of  the  peace  for  the  First  district," 
and  others  were  cast  therein  "For  justice 
of  the  peace  (or  the  Third  district."  Betd, 
That  the  words  describing  tbe  district  did 
not  constitute  «  part  of  the  legal  designation 
of  the  ofDce,  and  ^ould  be  treated  as  sur- 
plusage. State,  ex  rel.  BeuterOaj/,  v.  Howe, 
28  Neb.  618  (44  N.  W.  874). 

5.  (1890.)  The  provisions  of  section  7, 
chapter  26,  Compiled  Statutes  as  amended 
in  1889,  modify  section  9,  article  II,  chapter 
14,  of  the  same  and  apply  to  cities  of  the 
second  class  In  counties  having  township 
organization,  thus  providing  for  two  Jus- 
tices of  the  peace  In  each  ward  thereof;  and 
votes  cast  in  all  wards  of  such  a  city  for  a 
candidate  (or  Justice  of  the  peace,  amonnt- 
ing  In  the  aggregate  to  more  than  those 
(or  any  of  the  ward  candidates,  but  not 
sufficient  In  any  ward  to  elect,  will  not 
entitle  him  to  the  office.  State,  ex  rel.  Mc- 
Kinney  v.  Partridge,  28  Neb.  748  (4B  N. 
W.  169). 

Bond  and  approval  thereof. 

6.  (1891.)  Where  the  county  board  re- 
fuses to  approve  the  bond  of  a  Justice  of 
the  peace,  his  remedy  Is  by  mandamus 
against  It,  not  by  quo  warranto  against  a 
successor  whom  It  appoints.  State,  ex  rel 
Jamet,  v.  Lynn,  31  Neb.  770  (48  N.  W.  881). 

Appointment  and  tenure  of  anbatitato. 

7.  (1888.)  A  person  appointed  by  the 
county  board  to  act  in  place  of  the  county 
Judge,  during  the  disqualification  of  such 
county  Judge  from  acting  In  any  cause  or 
^natter  before  him,  will  continue  to  act  until 
the  whole  cause  or  matter  Is  disposed  o(.  In- 
cluding every  matter  and  thing  connected 
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therevlth,  which  might  or  could  he  officially 
doM  or  performed  by  the  county  judge, 
vere  he  not  disqualified  to  act  iu  such  cause 
or  matter.  Kebrtuka  Mfg.  Co,  v.  Maxon,  23 
Neb.  224  (36  N.  W.  492). 

8.  (1904.)  Under  the  provlBlons  of  eec- 
Uon  1092  of  the  code  of  civil  procedure,  the 
sickness  or  other  disability,  or  Decessary 
abeeuce  of  a  justice,  which  authorizes  the 
calling  in  of  another  Justice  of  the  county, 
to  attend  In  his  behalf  and  at  hie  request,  is 
such  as  occurs  at  the  time  appointed  for 
trial.  Keeljf  Inttitute  of  Kan8a9  v.  Riggt,  S 
Unof.  612  (99  N.  W.  833). 

Appointment  of  clerk. 

9.  (1878.)  The  act  passed  February  15, 
1877,  by  the  legislature  of  Nebraska  does  not 
confer  any  authority,  either  express  or  im- 
plied, tor  the  appointment  of  a  clerk  for  tho 
county  Judge.  State,  ex  rel.  FoMl<r,  v.  Weh- 
iter,  7  Neb.  489. 

TL  BIGHTS,  DUTIES  AKD  LIABILI- 
TIES. 

Justices  of  peace  as  fence  viewers,  see 
FencM,  13. 

liability  of  justice  for  malicious  prosecu- 
tloo,  see  Ualicioui  Prosecution.  %  46. 

Powers  and  functions  in  generaL 

10.  (1884.)  A  justice  of  the  peace  In  a 
proper  case,  may  Impose  a  fine  not  to  ex- 
ceed 1100,  or  sentence  to  imprisonment  not 
to  exceed  three  months,  but  cannot  as  a 
punisbment  for  the  same  offense  impose  both 
line  and  imprisonment.  In  re  Stewart,  16 
Neb.  193  (  20  N.  W.  255). 

11.  (1896.)  In  counties  where  no  poor- 
lionse  has  been  established  and  opened  for 
the  reception  of  Uie  paupers,  the  Justices  of 
the  peacp  of  the  various  precincts  of  such 
county  are  vested  with  entire  and  exclusive 
Buperintendence  of  the  paupers  In  their  pre- 
cincts; and  such  a  county  la  not  liable  for 
services  rendered  by  a  physician  to  a  pauper, 
unless  it  appears  that  such  physician  had 
been  employed  by  some  of  the  overseers  of 
the  poor.  Red  Willow  County  v.  DavU,  49 
Neb.  796  (69  N.  W.  138). 

12.  (1903.)  A  Justice  Of  the  peace  has  no 
authority  to  accept  money  In  Heu  of  the  bail 
required  by  section  298  of  the  criminal  code; 
ud  in  case  he  does  so,  hla  bondsmen  aro 
not  liable  for  his  failure  to  properly  account 
tor  the  same.  Snyder  v.  Grata,  69  Neb.  340 
m  N.  W.  636). 


Place  of  holding:  office, 

13.  (1876.)  A  justice  of  the  peace  must 
hold  his  ofSce  in  the  precinct  for  which  he  Is 
elected.  The  act  of  1875  authorizing  justices 
in  cities  and  towns  "to  hold  their  offices  in 
other  precincts"  Is  unconstitutional.  Btate, 
ex  rel.  Ferguson,  v,  Shropshire,  4  Neb.  411. 

14.  (18T6.)  Mandamus  will  lie  against  a 
justice  of  the  peace  to  compel  him  to  bold 
his  office  in  the  precinct  for  which  he  was 
elected,  and  any  citizen  thereof  may  main- 
tain the  action.  State,  ex  rel.  Ferguson,  v. 
Shropshire,  4  Neb.  411. 

Compensation  and  fees. 

16.  (1887.)  Commission  of  one  per  cent, 
authorized  by  section  11,  chapter  28,  Com- 
piled Statutes,  on  money  collected  on  Judg- 
ment without  execution,  is  to  be  paid  by  the 
judgment  debtor.  State  v.  Bryant,  21  Neb. 
475  <32  N.  W.  302). 

16.  (1893.)  Justice  ot  the  peace  Is  not 
allowed  to  charge  a  fee  for  mtry  of  default 
of  a  defendant  Van  Etten  v.  Selden,  36 
Neb.  209  (54  N.  W.  261). 

17.  (1896.)  A  hearing  on  motion  to  dis- 
solve an  attachment  Is  a  "trial"  within  the 
meaning  ot  section  279  of  the  code  defining 
that  term,  and  within  the  n.^2ning  of  sec- 
tion 11,  chapter  28,  Compiled  Statutes,  fix- 
ing the  fees  of  Justices  ot  the  peace.  _  Oibaon 
V.  Sidney,  60  Neb.  12  (69  N.  W.  314). 

18.  (1896.)  Taxation  and  collection  by  a 
Justice  of  the  peace  of  $1  for  a  second  day's 
attendance  upon  the  hearing  of  a  motion  to 
dissolve  an  attachment  held  not  illegal.  Gib- 
son V.  Sidney.  60  Neb.  12  (69  N.  W.  314). 

19.  (1897.)  Where  a  change  of  venue  is 
granted  by  a  justice  of  the  peace  on  applica- 
tion of  the  defendant,  such  justice  can  tax 
to  such  defendant  only  "costs  which  have 
accrued  for  Issuing  subpcenas  for  witnesses 
and  service  thereof,  witness  fees,  and  costs 
of  the  Justice  for  transferring  the  cause  to 
the  docket  of  the  other  Justice."  Head  v. 
Levy.  62  Neb.  466  (72  N.  W.  683). 

20.  (1901.)  A  county  judge  is  allowed  no 
extra  compensation  tor  appointing  Judges 
and  clerks  ot  election.  Pawnee  County  v. 
Belding.  1  Unof.  533  (95  N.  W.  776). 

21.  (1902.)  The  continuance  of  a  cause 
by  a  justice  of  the  peace  is  no  part  of  the 
trial  of  the  cause,  within  the  meaning  ot 
section  11,  chapter  28,  Complied  Statutes. 
Stewart  v.  DoeHng,  64  Neb.  298  (89  N. 
W.  808). 

22.  (1902.)    The  defendant  In  an  action 
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before  a  Justice  of  the  peace  made  a  special 
appearance,  which  was  sustaine-j;  another 
summons  Issued,  and  was  served  on  the  de- 
fendant; Judgment  was  subsequently  ren- 
dered against  the  defendant ;  the  Justice 
Included  the  proceedings  on  the  special  ap- 
pearance in  his  docket  entries  In  the  case; 
the  defendant  ordered  a  transcript.  In  order 
to  perfect  an  appeal;  and  the  Justice  In- 
cluded therein  the  proceedings  on  the 
special  appearance,  and  included  the  same 
in  the  fee  charged  and  received  for 
the  transcript.  Held,  That  the  exaction  of 
fees  toe  that  part  of  the  transcript  pertain- 
ing to  the  special  appearance  did  not  render 
the  Justice  liable  for  the  statutory  penalty 
for  taking  Illegal  fees.  Courier  Printing  d 
Publifhing  Co.  v.  Leese,  66  Neb.  681  <91  N. 
W.  367). 

23.  (1902.)  The  words.  "Surety  approved 
by  me  this  24th  day  of  July,  1899,"  followed 
by  the  official  signature  of  a  Justice  of  the 
peace.  Indorsed  on  an  appeal  bond,  are  not  a 
certificate;  and  the  exaction  of  a  fee  there- 
for, as  such,  by  the  Justice  Is  Illegal. 
Courier  Printing  d  Publiehing  Co,  v.  Leete, 

65  Neb.  681  (91  N.  W.  367). 

24.  (1902.)  The  words,  "filing  petition, 
bill  of  particulars,  or  other  paper  necessary 
In  a  cause,"  In  section  11.  chapter  28,  Com- 
piled Statutes.  Include  an  appeal  bond. 
Courier  Printing  d  PubUehing  Co.  v.  Leeee, 

66  Neh.  681  (91  N.  W.  357). 

25.  (1902.)  The  penalty  provided  for  In 
aectloQ  34  refers  not  only  to  the  taking  of 
greater  fees  than  those  specified  for  services 
rendered,  but  also  to  the  taking  of  fees  for 
services  other  than  those  specified  in  section 
11  tff  chapter  28,  C!omplled  Statutes.  Courier 
Printing  d  Publishing  Co.  v.  Leeee,  66  Neb. 
581  (91  N.  W.  357). 

26.  (1906.)  The  taking  of  fees  by  a  Jus- 
tice of  the  peace  for  services  performed  by 
him,  and  for  which  no  fee  is  allowed,  is 
actionable  under  the  provisions  of  section  34, 
chapter  28,  Compiled  Statutes,  1903.  Leese 
V.  OouHer  PubHahing  Co.,  76  Neb.  391  (106 
N.  W.  443). 

■  ■  -  —  Bight  to  demaad  prepaymoit. 

27.  (1903.)  Under  section  6,  chapter  47, 
laws  1881,  the  county  Judge  has  a  right  to 
prepayment  of  fees  for  a  transcript  to  the 
district  court,  but  this  right  may  be  waived, 
and  will  b^  If  he  has  established  a  regular 
mode  of  ooUectlng  his  fees,  which  is  com- 
piled with  In  the  given  ease.  Drexel  v.  ReeO, 
69  Neb.  468  (96  N.  W.  878). 


 Action  for  fees. 

28.  (1893.)  Under  section  82.  chapter 
28,  Compiled  SUtutes,  a  Justice  of  the  peace 
before  bringing  suit  for  fees  must,  when  re- 
quested, make  and  furnish  the  party  for 
whom  the  services  were  rendered  an  item- 
ized bill  of  his  costs  in  order  to  maintain  an 
action  therefor;  but  such  statement  may  be 
waived  by  the  party  entitled  thereto.  Fan 
Etten  V.  Selden,  36  Neb.  209  (  64  N.  W.  261). 

29.  (1893.)  In  an  action  by  a  Justice  of 
the  peace,  for  his  fees,  a  defense  that  he  had 
not  rendered  an  Itemized  bill  of  his  costs  Is 
not  raised  by  a  general  denial.  Van  Btten 
V.  Belden,  36  Neb.  209  (54  N.  W.  261). 

LUbiUties  for  official  acts. 

Liability  of  county  Judge  for  issuing  wrong- 
ful attachment,  see  Attachment,  ||  457-459. 

Sufficiency  of  evidence  against  Justice  for 
wrongful  attachment,  see  Attachment^  1 478. 

30.  (1885.)  Where  an  attachment  Is  sued 
out  in  a  justice  court  and  the  property  is 
sold,  the  Justice  Is  liable  if  the  cause  Is  not 
founded  on  contract.  Judgment  or  decree. 
Wright  V.  Rouie,  18  Neb.  284  (25  N.  W.  80). 

31.  (1897.)  A  Justice  of  the  peace  who 
Issues  an  order  of  attachment  against  a  real- 
dent  of  the  state,  without  an  undertaUag 
therefor  first  having  been  oxeented.  tm  liable 
for  nominal  damages  to  the  def«idant  In 
such  attachment,  although  the  latter  suffer 
no  actual  Injury  therefrom.  Head  v.  Levjf, 
62  Neb.  466  (78  N.  W.  688). 

Liablllties  on,  official  bonds. 

32.  (1877.)  When  a  Justice  of  tha  peace 
violates  the  law  and  abuses  his  anthorlty  to 

the  Injury  and  damage  of  another,  the  sure- 
ties on  his  official  bond  are  liable  for  hia 
acts,  and  an  action  lies  primarily  against 
him  and  his  sureties.  Fo*  v.  Meacham,  6 
Neb.  681. 

33.  (1880.)  The  sureties  of  a  Justice  are 
liable  for  all  moneys  received  by  him  in  his 
official  capacity;  hut  not  for  moneys  paid 
him  on  notes  left  in  his  hands  for  collection 
without  suit  MeConnU^  v.  3*hompso»,  10 
Neb.  484  (6  N.  W.  697). 

34.  (1904.)  Sureties  on  the  official  bond 
of  a  justice  of  the  peace  are  liable  for  a 
statutory  penalty  incurred  by  their  principal 
by  taking  illegal  fees.  Seclet  v.  United 
Statet  Fidelity  d  Ouaranty  Co.,  72  Neb.  734 
(101  N.  W.  1028;  117  Am.  St  Rep.  830). 
[Overmled.  f  cclef  v.  Walker,  75  Neb.  722.] 
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m  avn.  jtrBisDicxioir  and  au- 

THOBITT. 

Anthority  of  county  judge  to  fine  for  cod- 
tampt  for  violating  order  of  district  court, 
jee  Contempt,  i  40^ 

Coats  on  bringing  case  in  tiigher  court 
when  vithln  jurisdiction  of  lower  court,  see 
Cotti,  li  16-22. 

JurlsdicttoD  of  county  court  In  bastardy 
proceedioes,  see  Bastardy,  8|  29-31. 

JorlBdiction  of  county  judge  in  criminal 
proceedings,  see  Criminal  Law,  ||  S2-S4. 

  of  justice  of  peace,  see  Oriminat 

Lav,  I!  55-57. 

Jariedlctlon  of  proceedings  under  herd 
liw,  see  Animalt,  {{  100-102. 

Jorhtdictlon  of  prosecution  of  saloon- 
keeper for  violating  liquor  laws,  see  Intoxt- 
^ting  Liguor$,  ft  26^260. 

Probate  jurisdiction  of  county  court,  see 
CovrtM,  II 140-149. 

Jmisdtctlon  under  reform  school  law,  see 
Reformatorie»,  18  7,  8. 

Stetntray  proTisiona. 

36.  (1886.)  It  is  the  duty  of  the  court 
so  to  eoDstme  the  proTlsions  ot  the  code  in 
thtfr  nature  applicable  to  actions  In  justices' 

courts  as  to  enable  such  justices  to  enforce 
and  protect  the  rights  of  the  parties  before 
them  and  administer  justice.  Miller  v. 
Curry,  17  Neb.  321  (22  N.  W.  S6»). 

36.  (1894.)  The  Jurisdiction  ot  county 
courts  dc^ds  upon  section  16,  article  VI 
of  the  constitution,  and  the  legislative  arts 
la  pursuance  thereof.  Olade  v.  White,  it 
Neb.  336  (60  N.  W.  556). 

XTniformity  of  jurlsdlctloii. 

37.  (1897.)'  The  constitution  prohibits 
the  legislature  from  vesting  in  the  county 
courts  or  justices  of  the  peace  of  one  county 
a  jurisdiction  or  power  that  Is  not  vested 
hi  the  county  courts  and  Justices  of  the 
peace  of  every  other  county  of  the  state. 
State.  AT  rel.  Smyth,  v.  Magney,  52  Neb.  508 
(72  N.  W.  1006). 

38.  (1897.)  The  constitution  does  not  re- 
qnlre  that  the  territory  within  the  limits  of 
vhieh  the  jurisdiction  of  justices  of  the 
peace  Is  restricted  shall  be  of  uniform  size, 
bnt  that  every  auch  territory  shall  consist 
«f  like  political  division.  Thus,  when  coun* 
ties  are  chosen  as  a  basis  of  territorial 
jurisdiction,  no  other  ptdltlcal  division  can 
be  adopted  in  p&rt,  and  when  any  political 
division  other  than  counties  Is  made  the 
criterion,  to  be  uniform  it  must  be  ot  all 


such  divisions  throughout  the  state.  State, 
ex  ret.  Smyth,  v.  Magney,  52  Neb.  608  (72 

N.  W.  1006). 

Actions  on  contracts. 

39.  (1884.)  Under  the  provisions  ot  sec- 
tion 1103  of  the  code,  justices  ot  the  peace 
have  jurisdiction  of  causes  founded  on 
promissory  notes,  bonds,  or  other  written 
instruments,  where  the  sum  in  qiiesUon  does 
not  exceed  8200.  BuIIocfc  v.  Jordan,  16  Neb. 
665  (19  N.  W.  508). 

40.  (1884.)  In  an  action  on  a  promis- 
sory note  a  justice  of  the  peace  has  juris- 
diction to  the  amount  of  8200.  Banker  v. 
State  Nat.  Bank,  18  Neb.  234  (20  N.  W.  266). 

41.  (1885.)  A  JusUee  of  the  peace  has 
jurisdiction  to  the  extent  of  1200  In  an  action 
founded  00  a  bond,  bill,  promisscry  note,  or 
other  Instrument  in  writing,  for  the  pay- 
ment of  a  sum  of  money  certain.  Strang  v. 
Krickbaum,  18  Neb.  366  (26  N.  W.  364). 

42.  (1898.)  A  county  court  has  juris- 
diction ot  an  action  brought  upon  a  party 
wall  agreement  to  recover  one-half  the  ex- 
pense of  building  the  wall,  where  the 
amount  sought  to  be  recovered  does  not  ex- 
ceed the  Jurisdictional  limit  of  such  court. 
Oarmire  v.  Willy.  36  Neb.  340  (64  N.  W.  562). 

43.  (1896.)  A  justice  of  the  peace  may 
acquire  jurisdiction  of  an  action  to  recover 
liquidated  damages  upon  failure  of  a  prom- 
isor to  convey  realty  according  to  the 
terms  of  his  contract.  Loriut  v,  Abbott,  49 
Neb.  214  (68  N.  W.  486). 

44.  (1896.)  The  constitutional  and  statu- 
tory provisions  excluding  from  the  jurlsdic* 
tion  of  Justices  of  the  peace  cases  involving 
title  to,  and  boundaries  of,  land,  do  not 
render  Inadmissible,  In  actions  within  their 
jurisdiction,  deeds,  contracts,  and  other  evi- 
dences of  title.  Loriut  V.  Abbott,  49  Neb. 
214  (68  N.  W.  488). 

Actions  for  money  had  and  received. 

46.  (1886.)  County  Judges  and  justices 
of  the  peace  have  Jurisdiction  of  actions, 
within  the  stated  limits  as  to  amount,  for 
money  had  and  received,  brought  to  recover 
back  a  deposit,  or  money  paid  upon  an  agree- 
ment for  the  purchase  and  sale  of  land, 
where  the  defendant  omits  or  refuses  to 
perform  his  agreement  to  convey  the  same. 
MushruMh  V.  Devereaua,  20  Neb.  49  (28  N. 
W.  847). 

Aetlons  for  hrwih  of  covenant, 

46.  (1896.)  A  covenantee  who  paid  taxes 
to  discharge  a  lien  existing  when  he  received 
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a  deed  containing  a  covenant  against  In- 
cumbrances may  recover  the  amount  of  the 
Jien  from  the  convenantor  In  an  action  be- 
fore a  Justice  of  the  peace,  as  such  an  action 
does  not  relate  to  the  title  to  the  land. 
Campbell  v.  McCture,  46  Neb.  608  (63  N. 
W.  920). 

47.  (1898.)  A  county  court  has  Jurisdic- 
tion, within  the  statutory  limit  of  amount, 
in  actions  to  recover  damages  for  breach  of 
covenant  against  incumbrances.  Heater  v. 
Johtuon,  B7  Neb.  155  (77  N.  W.  406). 

48.  (1898.)  The  fact  that  the  land  is  sit- 
uated In  a  state  where  covenant  against  In- 
cumbrances runs  with  the  land  does  not 
affect  the  question  of  Jurisdiction  of  the 
county  court  although  the  nature  of  the 
covenant  la  controlled  by  the  lex  loci  rei 
titfe.  Hester  v.  Johnson,  57  Neb.  166  (77  N. 
W.  406). 

49.  (1901.)  An  action  on  a  covenant 
against  Incumbrances  in  a  warranty  deed  Is 
not  an  action  involving  the  title  to  real  estate, 
and  when  the  amount  sued  for  does  not  ex- 
ceed 1200  a  Justice  of  the  peace  has  jurla- 
dictlon  of  such  action.  Dafoe  v.  KepHnf/er,  1 
Unof.  440  (96  N.  W.  674). 

60.  (1903.)  A  county  court  has  Jurlsdlc- 
thm,  .within  the  statutory  limit  of  amount, 
in  actions  to  recover  damages  for  breach  of 
covenant  against  Incumbrances.  Brass  v. 
Vandecar,  70  Neb.  35  (96  N.  W.  1035). 

61.  (1904.)  A  Justice  of  the  peace  has 
Jurisdiction  of  an  action  to  recover  damages 
for  breach  of  a  covenant  for  quiet  enjoyment, 
when  the  damages  do  not  exceed  the  same, 
and  the  title  to  the  land  Is  not  drawn  la 
question.  Holmes  v.  Seaman,  72  Neb.  300 
(100  N.  W.  417).  [Overruled.  72  Neb.  304.] 

52.  (1904.)  A  Justice  of  the  peace  has  no 
jurisdiction  of  an  action  to  recover  dam- 
ages for  a  breach  of  a  covenant  for  quiet 
enjoyment  in  a  deed  conveying  real  estate, 
where  such  breach  consists  of  an  eviction 
by  one  having  a  paramount  title.  Holmes  v. 
Seaman.  72  Neb.  304  (101  N.  W.  1030). 

Action  against  officer. 

63.  (1896.)  A  Justice  of  the  peace  has 
no  Jurisdiction  to  hear  and  determine  an 
action  against  an  officer  for  misconduct  tn 
office.  Warren  v.  Sadilek,  47  Neh.  63  (66  N. 
W.  16). 

54.  (189S.)  A  action  against  ft  county 
treasurer  to  recover  taxes  vrcmgfuUy  col- 
lected ftnd  retained  from  plaintiff  is  an 
action  against  an  officer  for  misconduct  in 


office,  and  hence  not  within  the  Jurisdiction 
of  a  justice  of  the  peace.  Warren  v.  Sadilek, 
47  Neb.  53  (66  N.  W.  15). 

■        For  wrongful  lery. 

55.  (1880.)  Where  an  action  Is  brought 
against  a  sheriff  and  an  attaching  creditor 
for  the  value  of  property  levied  upon  and  a 
recovery  is  had  for  $52,  it  Is  not  an  action 
against  an  officer  for  misconduct  in  office, 
and  a  Justice  of  the  peace  has  Juridalctlon 
of  the  action.  Miller  v.  RoJ>v.  9  Neb.  471  (4 
N.  W.  65). 

66.  (1881.)  A  justice  of  the  peace  has 
Jurisdiction  of  an  action  for  the  Uking  and 
converting  of  personal  chattels  of  the  value 
of  two  hundr«d  dollars  or  under,  and  is  not 
ousted  of  such  Jurisdiction  by  pleading  and 
proof  that  defendant  took  such  chattels  by 
virtue  of  an  execution,  he  being  a  sheriff. 
Neihardt  v.  Kilmer,  12  Neb.  35  (10  N.  W. 
531). 

67.  (1886.)  Where  the  amount  claimed 
does  not  exceed  |200,  and  where  an  action 
is  brought  against  a  sheriff  for  the  value  of 
property  sold  by  him  under  an  execution  in 
his  hands,  and  there  is  no  cliarge  of  mis- 
conduct, a  Justice  of  the  peace  has  Jurisdic- 
tion. Spielman  v.  f  Jyitn,  19  Neh.  342  (27 
N.  W.  224). 

Actions  for  penalties. 

68.  (1886.)  County  courts  have  uo  ju- 
rladiction  to  hear  and  determine  actions 
against  officers  for  the  penalty  Imposed  by 

section  34,  chapter  28,  Compiled  Statotes, 
for  Uklng  Illegal  fees.  Crow  v.  Bowen,  19 
Neb.  628  (26  N.  W.  261). 

Actions  involTing  title  to  real  property. 

59.  (1903.)  The  Jurisdiction  of  a  Justice 
of  the  peace  in  an  action  of  trespass  to  lands 
extends  no  further  than  to  enable  him  to 
try  the  fact  of  possession.  He  has  no  Juris- 
diction to  Inquire  Into  the  title  to  lands  or 
into  the  rl^t  of  possession  as  between  tb« 
IHU-ties  to  such  action.  If  the  plaintiff  ctn 
maintain  his  right  to  sue  in  trespass,  by 
proof  of  actual  possession,  the  action  is  cog- 
nizable in  a  Justice  court,  but  If  the  posses- 
sion is  constructive  merely  and  can  only  be 
shown  by  the  production  of  tile,  the  Justice 
has  no  JnrlsdicUon.  Dold  v.  Knudsen,  79 
Neb.  373  (97  N.  W.  482). 

^—  Effect  of  aUegattona  In  pleadings. 

60.  (1888.)  In  an  action  for  fordMe 
entry  and  detemUon,  the  mere  filing  by  the 
defendant  of  an  answer  claiming  tlUe  to  the 
premise  will  not  deprive  the  court  in  which 
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the  tctfon  Is  pending  of  Jurisdiction;  but 
if  it  should  ap];>ear  from  the  evidence  that 
the  question  involved  was  one  of  title  and 
not  for  possession  of  the  'premises  alone, 
the  case  should  be  dismissed.  Ldpp  v.  Hunt, 
26  Neb.  91  (41  N.  W.  143). 

6t  (1899.)  A  Justice  of  the  peace  or 
eonnty  court  is  not  ousted  of  Jurisdiction  in 
&  forcible  entry  and  detainer  case  by  the 
mere  averment  that  it  involves  the  question 
of  title,  but  has  jurisdiction  to  proceed  until 
the  evidence  discloses  such  fact.  Oreen  v. 
Mtne,  S7  Neb.  391  (77  N.  W.  926;  73  Am. 
St  Rep.  761);  (1907)  Connelly  v.  City  of 
Omaha,  79  Neb.  146  (112  N.  W.  360). 

62.  (1902.)  The  allegations  of  defendant, 
in  an  action  simply  for  money  had  and  re* 
eeived,  that  the  money  ms  rent  for  real 
estate  adversely  held,  may  state  a  defense, 
bot  does  not  deprive  the  Justice  of  jurlsdiC' 
tion.  Phttnix  Ins.  Co.  v.  Hotft,  3  Unitf.  94 
(91  N.  W.  186). 

63.  (1905.)  A  purely  specious  claim  of 
ownership  will  not  oust  the  Jurisdiction  of  a 
Jnstice  of  the  peace  in  an  action  of  forcible 
entry  and  detainer.  Clark  v.  Tukey  Zjond  Co., 
75  Neb.  326  (106  N.  W.  328). 

Probate  Jurisdiction  In  general. 

64.  (1902.)  A  county  court  baa  Incidental 
flvaitiOile  Jurisdiction  In  probate  matters  to 
the  same  extent  that  a  district  court  has  in 
the  exercise  of  its  general  equitable  Jurls- 
dicUon.  WilliatM  v.  MUet,  63  Neb.  859  (89 
N.  W.  451). 

65.  (1902.)  The  county  courts  of  this 
state  are  courts  of  general  Jurisdiction  aa  to 
all  matters  of  probate,  settlements  of  estates 
and  guardianship.  Bennett  v.  Bennett,  65 
Neb.  432  (91  N.  W.  409).  ' 

Xquity  Jurisdiction. 

66.  (1892.)  A  JusUce  of  the  peace  haa 
no  Jurisdiction  overman  action  for  an  ao* 
eoanting  between  persons  of  a  fiduciary  rela* 
tfOR.  Carlton  v.  Beckman,  36  Neb.  892  (53 
N.  W.  203). 

67.  (1892.)  The  conatltutlon  does  not 
prohibit  the  conferring  apm  tk«  county 
court  of  equity  Jurisdiction  except  as  to  the 
subjects  enumerated  In  section  16,  article 
VI,  viz.,  actions  In  which  the  title  to  real 
estate  Is  sought  to  be  recovered  or  may  be 
drawn  In  question,  actions  on  mortgages  and 
for  the  cmveyance  ot  real  estate.  Wilto*  v. 
Colmm,  86  Neb.  SSO  (58  N.  W.  466). 

Auonnt  or  Talne  in  eontroTersy. 

Amount  recoverable  on  appeal,  see  post, 
ilfi43M 


68.  (1882.)  In  an  action  of  reptOTln, 
commenced  when  section  1039  of  the  code 
was  in  force,  providing  that  when  "the  ap- 
praised value  of  the  property"  taken  ex- 
ceeds 1100  the  Justice  shall  certify  the  case 
to  the  district  court,  the  property  was  de- 
livered to  the  plaintiff.  On  the  trial  the 
Jury  found  that  the  plaintiff  was  entitled  to 
the  possession  only  of  the  property,  and  that 
the  value  of  such  possession  was  ¥107.60. 
The  justice  thereupon  rendered  judgment  In 
favor  of  the  plaintiff  for  costs.  Held,  That 
the  justice  had  Jurisdiction.  Lawremx  v. 
Ourtit,  13  Neb.  616  (14  N.  W.  483). 

69.  (1883.)  Under  the  provisions  of  the 
statute  as  It  stood  previous  to  the  amend- 
ment of  1883  the  Jurisdiction  of  the  county 
court  In  civil  cases  was  limited  to  sums 
not  exceeding  $500.  Brondberg  v.  Babbott, 
14  Neb.  517  (16  N.  W.  845). 

70.  (1884.)  The  act  of  February,  1881, 
increasing  the  Jurisdiction  of  a  Justice  of  the 
peace  from  $100  to  |200,  did  not  Increase 
the  Jurisdiction  of  a  county  Judge,  as  dis- 
tinguished from  the  county  court  to  the 
same  extent  Wilde  v.  BoUU.  16  Neb.  539  (20 
N.  W.  849). 

71.  (1897.)  A  defendant  who  prevails  in 
replevin  before  the  county  court  may,  where 
the  property  has  been  delivered  to  the  plain- 
tiff under  the  writ,  recover  the  value 
thereof  or  the  value  of  his  right  of  possea- 
slon,  not  exceeding  |1,000.  Bates  d  Co.  v. 
Stanley,  51  Neb.  262  (70  N.  W.  972). 

72.  (1897.)  Wbere,  In  an  action  of  re- 
plevin, the  property  has  been  dellvovd  to 
the  plaintiff,  the  county  court  on  finding  for 
the  defendant  may  render  Judgment  for  the 
value  of  the  property,  although  it  exceed 
$1,000.  Bates  <fi  Co.  V.  Stanley,  61  Neb.  252 
(70  N.  W.  972). 

73.  (1899.)  A  Judgment  rendered  by  a 
Justice  of  the  peace  In  an  action  of  replevin, 
for  a  return  of  the  property  and  $50  dam- 
ages, or  in  case  a  return  could  not  be  had, 
for  1200  and  costs,  Is  valid.  Betby  v.  Mo 
quillan,  69  Neb.  168  (80  N.  W.  504). 

 Determination  of  amount. 

74.  (1888.)  In  an  action  of  replevin  be- 
fore a  Justice  of  the  pe»»,  the  property  was 
seized  by  the  constable  and  appraised  at  less 
than  1200.  but  the  plaintiff  falling  to  give 
a  replevin  undertaking  within  the  time  pro* 
vlded  by  law,  the  property  was  returned  to 
the  defendant.  The  action  proceeded  "as  one 
for  damages  only"  to  trial,  to  th«  Justice, 
without  a  Jury,  who  found  the  nUie  of 
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plalntlff'B  Interest  In  the  property  to  be  |260. 
Meld,  Tb«t  the  justice  did  not  thereby  lose 
Jurisdiction  but  could  require  plaintiff  to 
remit  sixty  dollars  from  her  damages  and 
render  Judgment  In  her  favor  tor  $200.  Hill 
V.  Wilkituon,  2S  Neb.  103  <41  N.  W.  134). 

76.  (1897.)  The  appraised .  value  of  the 
property,  and  not  Its  actual  value  proved  on 
the  trial,  is  made  the  criterion  for  deter- 
mining whether  a  county  court  has  jurisdic- 
tion to'  hear  and  determine  an  action  of 
replevin;  and  wbere  Jurisdiction  has  at- 
tached, It  contfaiues  to  Judgment,  except  such 
court  cannot  render  a  Judgment  for  a  larger 
sum  than  $1,000,  exclusive  of  costs.  Batet 
<e  Co.  V.  Stanley,  61  Neb.  252  (70  N.  W.  972). 

76.  (1898.)  In  computing  the  "amount 
in  controversy"  to  ascertain  whether  a  case 
is  within  the  Jurisdiction  of  a  Justice  of  the 
peace.  Interest  accrued  at  the  time  of  suit 
on  an  interest-bearing  debt  should  be  con- 
sidered. Adam«  «.  Jfebrtuka  Bavinffg  <S  Ex- 
ekange  Bank,  56  Neb.  121  (76  N.  W.  421). 

77.  (1898.)  It  Is  not  the  amount  which 
the  bill  of  particulars  shows  the  plaintiff 
might  claim,  but  the  actual  amount  of  hl> 
demand,  wblcb  aaoertalns  the  Jurisdictional 
amount  AOamt  v.  Nebraska  Savings  <£  Bx' 
change  Bank,  66  Neb.  131  (76  N.  W.  421). 

78.  (1898.)  Where  the  defendant  fUled 
to  appear,  the  JusUce  of  the  peace  had  Juris- 
diction of  the  subjectmatter,  the  amount  foi 
which  he  might  render  Judgment  according 
to  the  &ce  of  the  writ  and  the  Indorsement 
thereon  being  less  than  |200.  Adams  v.  Ne- 
braska Savings  i6  Exchange  Bank,  66  Neb. 
181  (76  N.  W.  421). 

79.  (1898.)  Where  there  Is  a  variance  In 
respect  to  the  amount  demanded  between 
the  bill  of  particulars  and  the  writ,  the  writ 
controls  in  determining  whether  the  conrt 
has  Jurisdiction.  Adams  v.  Neltnuka  8ttv- 
inff*  <C  Exchange  Bank,  56  Neb.  121  (76  N. 
W.  421). 

80.  (1899.)  Prior  to  the  enactment  of 
chapter  92,  Session  Laws  of  1899,  the  Juris- 
diction of  a  Justice  of  the  peace  in  an  acUon 
of  r^levtn  depended  upon  the  appraised 
Talue  of  the  property  in  suit  Belbg  v.  Mo 
Quillan,  69  Neb.  168  (80  N.  W.  504). 

Search  warrants  and  service  thereof. 

81.  (1898.)  A  Justice  of ,  the  peace  may 
depute  a  person  to  serve  a  search-warrant 
Miller  V.  Hogeboom,  66  Neb.  434  (76  N. 
W.  888). 


Oamlshment 

Jurisdiction  of  Justice  of  peace  in  attach- 
ment, see  Attachment,  f  g  76,  77. 

82.  (1898.)  A  Justice  of  the  peace  has 
Jurisdiction  to  issue  a  warrant  for  the  ar- 
rest of  a  garnishee  who,  liaving  been  sum- 
moned, reuses  to  i^pear  and  answer.  The 
failure  to  tender  the  garnishee  his  fee,  if 
such  Adlnre  excuses  his  failure  to  appear,  is 
merely  a  defense  to  the  contempt  proceedings 
and  does  not  render  the  issuing  of  the 
warrant  void,  or  the  justice  civilly  liable  for 
having  issued  it  Eelsey  v.  Klabunde,  54 
Neb.  760  (74  N.  W.  1099). 

Exercise  of  Jortadlotion  bajond  tarritoilal 
limits. 

88.  (1888.)  While  the  lav  requires  a 
Justice  of  the  peace  to  exercise  the  Sanctions 
of  his  office  in  the  precinct  for  wbidi  he  Is 

elected  or  appointed,  yet  having  jurisdiction 
co-extenslve  with  the  limits  of  the  county,  a 
judgment  rendered  by  him  In  any  other  pre- 
cinct thereof  la  not  void  on  that  account 
/one*  ff.  OJkwcJk  of  the  Holy  Tr^ity,  15  Nek 
81  (17  N.  W.  362). 

84.  (1897.)  The  Jurisdiction  of  a  jusUcs 
of  the  peace  Is  co-extenslve  with  the  terri- 
torial limits  of  his  county,  and  a  Judgment 
rendered  by  liim  in  a  precinct  thereof  other 
than  the  one  for  which  he  la  elected  is  not 
void  on  that  account  Bema  v.  Bta$e,  II 
Neb.  375  (72  N.  W.  474). 

DisqualilLcatlon  to  act 

86.  (1901.)  A  Judgment  entered  by  a 
Justice  of  the  peace  disqualified  to  sit  in  the 
case  under  section  37,  chapter  19,  Compiled 
Statutes  of  1899,  is  absolutely  void.  Wattert 
V.  Wiley,  1  Unof.  235  (96  N.  W.  486). 

Loss  of  Jurisdiction. 

86.  (1905.)  A  county  court  does  not  lose 
Jurisdiction  in  an  action,  not  within  the  Jn- 
rlsdlctltm  of  a  justice  of  the  peace,  by  reason 
of  the  fact  that  at  the  hour  to  which  such 
action  had  been  continued  the  county  Judge 
was  not  present  In  his  office  and  did  not 
appear  for  more  than  one  hour  thereafter. 
Bussing  v.  Taggert,  73  Neb.  787  (lOS  V. 
W,  430). 

IV.  PBOCEPUBE  IN  CIVTL  CASES. 
Rendering  Judgment  on  Sunday,  see  Am* 

day,  i  10. 

Right  to  trial  by  jury,  see  Jury,  SI  36,  37. 

Sufficiency  of  demand  Cor  Jury,  see  Jury, 
IS  36,  87. 
Terms  of  court,  see  Courti,  1 35. 
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Fom  of  proeednre  in  general. 

87.  (1877.)  The  practice  In  civil  cases  in 
probate  courts  tn  all  essential  particulars, 
was  regulated  by  statute,  and,  except  in  a 
Terr  tew  matters,  was  tbe  same  as  tliat  es- 
tabllfllied  for  JusUces  of  the  peace.  Banlca 
V.  VhJ,  6  Neb.  145. 

88.  (1887.)  Where  jurisdiction  appears. 
aU  matters  relaUng  to  the  lorm  of  procedure 
la  Justice  courts  wUl  be  construed  with  great 
liberality.  (Toole  v.  Better,  21  Neb.  S69  (82 
N.  W.  72). 

County  court  as  court  of  record. 

89.  (1901.)  The  county  court  Is  always 
and  uoder  all  circumstanea  a  court  of  rec- 
ord. The  county  Judge,  in  whatever  ofllclal 
capacity  he  may  act,  is  a  Judge  of  a  court 
of  record;  he  la  Dot  a  Justice  of  the  peace 
eren  iFhen  exercising  the  ordinary  powers 
and  jurisdiction  of  a  Justice,  ^cott  v.  Flow- 
en,  61  Neb.  620  (  86  N.  W.  8S7). 

Bemoval  of  cause  to  court  of  record. 

90.  (1896.)  An  action  of  trespass  was 
begun  in  the  county  court.  After  issues 
Joioed  there  a  stipulation  was  entered  into 
transferring  the  case  to  the  district  court. 
Tbe  pleadings  were  then  refiled  In  the  dis- 
trict court  and  a  trial  was  there  had.  It 
tamed  out  that  the  vital  issue  concerned  the 
Utle  and  boundaries  of  land.  Held,  That  the 
Btipulatimi  was  equivalent  to  one  dismissing 
the  case  in  the  county  court  and  recommenc- 
ing It  in  the  district  court,  with  appearance 
of  parties,  and  that  the  district  court  bad 
Jnrlsdictitm,  although  the  county  court 
might  not  ZAtndgren  v.  Orum,  47  Neb.  242 
(66  N.  W.  284). 

91.  (1898.)  If,  In  an  action  of  replevin 
pending  before  a  Justice  of  the  peace,  tbe  ap- ' 
praised  value  of  the  property  taken  on  the 
writ  exceeds  $200,  It  Is  the  duty  of  the  Jus- 
tice to  tnuumlt  the  transcript  and  flies 
therein  to  the  district  couit  without  un- 
necessary delay.  Kaufmann  v.  Drexel,  66 
Neb.  229  (76  N.  W.  659). 

92.  (1898.)  The  word  "thereupon,"  as 
used  In  section  1039  of  the  code  of  dvll  pro- 
cedure, is  an  adverb  of  time,  signifying 
wltboDt  delay.  Kaufmann  v.  Dnsel,  66  Neb. 
229  (  76  N.  W.  559). 

93.  (1898.)  The  failure  of  the  justice  to 
comply  with  Uie  requirements  of  section 
1089  <tf  the  civil  code,  for  a  period  of  nearly 
ten  months,  Aeld  to  work  a  discontinuance 
of  the  action.  Kaufmann  v.  Drexel,  56  Neb. 
229  (76  N.  W.  569). 


94.  (1899.)  Whether  or  not  a  Justice  of 
the  peace  in  a  replevin  action  should,  be- 
cause of  want  of  Jurisdiction,  certify  tbe 
same  to  the  district  court  for  trial  depends 
upon  tbe  appraisement  provided  tor  by  sec- 
tion 1038,  code  of  civil  procedure.  KUpat- 
ricK-Koch  Dry  Ooodn  Co.  v.  Roeenberffer,  67 
Neb.  370  (77  N.  W.  770). 

Change  of  veaaew 

Costs  on  change  of  venue,  see  ante*  1 19. 

96.  (1880.)  The  act  providing  for  a 
change  of  venue  In  civil  and  criminal  pro- 
ceedings before  justices  of  tbe  peace  (Gen. 
Stats..  718),  applies  to  all  proceedlngB. 
whether  civil  or  criminal,  before  Justices  of 
tbe  peace.  And  the  aiQant,  in  bis  affidavit 
for  a  change  of  venue,  may  also  state  any 
Objections  that  he  may  know  to  exist  against 
the  nearest  Justice  to  whom  the  cause  could 
be  transferred,  and  If  he  fall  to  do  so  such 
objections  will  be  waived.  In  re  Onrtt,  10 
Neb.  78  (4  N.  W.  611). 

96.  (1880.)  The  provisions  of  the  act  ap- 
proved March  26.  1871  (Gen.  Stats.,  718), 
permitting  "a  change  of  venue  in  civil  and 
criminal  proceedings  before  Justices  of  the 
t>eace  on  account  of  the  interest,  bias,  or 
prejudice  of  the  Justice,"  do  not  apply  to 
county  courts.  McCarthy  v.  State,  10  Neb. 
438  (6  N.  W.  769). 

97.  (1887.)  Where  a  cause  was  trans- 
ferred to  a  Justice  of  the  peace  upon  a 
change  of  venue,  and  he  being  unable,  by 
reason  of  bias  and  prejudice,  to  try  the  case, 
whereupon  the  defendant  filed  a  motion  to 
dismiss  for  eald  cause,  which  motion  being 
overruled,  he  filed  a  motion  supported  by 
affidavit  for  a  second  change  ot  venue,  which 
motion  was  sustained,  held,  that  he  could 
not  predicate  error  upon  the  sustaining  of 
his  own  motion.  HitchcocJe  v.  JfcICifUter.  21 
Nob.  148  (31  N.  W.  607). 

98.  (1887.)  Where  a  Justice,  on  applica- 
tion for  a  change  of  venue,  made  an  order 
transferring  the  cause  to  A,  supposed  to  be 
the  nearest  Justice  to  whom  no  objection 
would  apply;  but  on  the  next  day  ascer- 
tained that  said  Justice  had  resigned,  where- 
upon he  changed  the  order,  transferring  said 
cause  to  B,  the  nearest  Justice  exercising  the 
duties  of  bis  office,  all  parties  being  notified 
of  said  change,  and  a  trial  thereafter  had 
before  B  and  a  Jury,  at  which  the  parties 
Vpeared,  held,  no  error.  Hitchcock  v.  Jfc- 
Kineter,  21  Neb.  148  (81  N.  W.  607). 

99.  (1887.)   Where  on  a  change  of  venue 
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a  cause  I0  transferred  to  a  justice  of  the 
peace,  who,  by  reason  of  bias  and  prejudice. 
Is  unable  to  try  tbe  case,  a  motion  to  dis- 
miss, filed  by  tbe  defendant,  Is  properlj 
overruled.  The  proper  motion  In  such  case 
Is  to  remand.  Hitchcock  v.  McKinster,  21 
Neb.  148  (31  N.  W.  507). 

100.  (1891.)  Where,  in  an  action  pend- 
ing before  a  justice  of  the  peace,  a  motion 
for  a  continuance  was  filed  by  the  plaintiff, 
and  afterwards  a  motion  supported  by  affi- 
davits was  made  by  the  defendant  for  a 
change  of  venue,  with  a  tender  of  one  dollar 
for  costs,  upon  tbe  evidence  It  was  not  clear 
that  the  relator  had  complied  with  the  law 
on  his  part  so  as  to  entitle  falm  .to  the 
change  as  sought.  State,  ex  rel.  Proctor,  v. 
Cotton,  33  Neb.  660  (50  N.  W.  688). 

101.  (1893.)  Under  sections  968a  and 
958b  of  the  code  (sections  S4S8  and  5429, 
Consolidated  Statutes),  an  affidavit  by  a  de- 
fendant for  a  change  of  venue  of  a  cause 
pending  before  a  justice  of  the  peace  Is  suffi- 
cient if  it  is  in  the  language  of  the  statute. 
Peyton  v.  Johnson,  37  Neb.  886  (56  N. 
W.  728). 

102.  (1893. )  Where  an  affidavit  for 
change  of  venue  states  that  "F.  A.  W.,  the 
nearest  justice  to  whom  said  cause  could 
be  transferred,  is,  as  affiant  verily  believes, 
biased  and  prejudiced  against  affiant,  so 
that  a  fair  and  Imparial  hearing  cannot  be 
bad  before  him,"  it  Is  error  for  the  justice 
before  whom  the  action  Is  pending  to  order 
the  venue  changed  to  such  nearest  justice. 
Peyton  V.  Johnton,  37  Neb.  886  (56  N. 
W.  728). 

103.  (1893.)  Where  a  proper  affidavit  for 
a  change  of  the  place  of  trial  is  seasonably 
filed,  and  the  provisions  of  the  statute  relat- 
ing to  tbe  payment  of  costs  have  been  com- 
plied with,  it  is  the  imperative  duty  of  the 
Justice  of  the  peace  before  whom  the  objec- 
tion is  made  to  transfer  the  cause  to  the 
nearest  justice  ot  the  county  to  whom  the 
same  objections  do  not  apply.  Peyton  v. 
Johnson,  37  Neb.  886  (56  N.  W.  728). 

104.  (1895.)  When  a  proper  affidavit 
made  by  a  defendant  for  a  change  of  venue 
of  a  cause  pending  before  a  Justice  of  the 
peace  is  seasonably  filed,  and  the  provisions 
ot  tbe  statute  as  to  the  payment  of  costs  have 
been  complied  with.  It  is  mandatory  upon  the 
Justice  to  whom  the  application  is  made  to 
transfer  tbe  cause  to  the  nearest  Justice  of 
the  peace  of  tbe  county  to  whom  the  objec- 


tions stated  In  the  affidavit  do  not  apply. 
Paul  V.  Ziebetl,  43  Neb.  424  (61  N.  W.  G30), 

105.  (1896.)  The  defendant  may  state  In 
an  affidavit  for  a  change  of  the  place  of 

trial,  any  objection  which  Is  deemed  well 
founded,  which  would  disqualify  the  next 
nearest,  or  any  other  justice  In  the  county, 
from  bearing  the  cause.  Paul  v.  ZieJtelJ,  43 
Neb.  424  (61  N.  W.  630). 

106.  (1896.)  The  plaintiff  Is  not  anthoi^ 
ized  to  prove,  by  affidavit  or  otherwise,  the 
Interest,  bias,  or  prejudice  of  such  near- 
est justice  of  the  peace  In  order  to  prevent 
the  defendant  from  procuring  a  change  of 
the  place  of  trial.  Paul  v.  Ziebetl,  43  Neb. 
424  («1  N.  W.  680). 

107.  (1901.)  The  taxation  of  costs  by  a 
justice  of  the  peace  on  a  change  of  .vraue  in 
Justice  court  is  absolute.  Mo9»  v.  Iiindte]/, 
62  Neb.  829  (88  N.  W.  119). 

108.  (1902.)  An  order  of  a  justice  of  the 
peace,  granting  a  change  of  venue,  made  en 
an  ex  parte  hearing  and  before  the  retarn 
day  of  the  summons.  Is  void.  Martin  v. 
Merthon,  8  Unof.  174  (91  N.  W.  180). 

Abatement  and  revival  of  actions. 

109.  (1886.)  The  provisions  of  the  code 
for  the  revival  of  actions  and  Judgments  ^ 
ply  to  actions  before  Justices  of  the  peue. 
Miller  V.  Curry,  17  Neb.  321  (22  N.  W.  6SI). 

Process. 

110.  (1889.)  In  an  action  brought  In  a 
county  court  on  a  promissory  note  to  re- 
cover less  than  9200,  where  one  or  more  of 
the  defendants  is  properly  summoned  la  that 
county,  the  judge  has  authority  to  issue  a 
summons  to  other  counties  of  the  state  to 
bring  in  other  joint  or  joint  and  several  ob- 
ligors. Qiurre:  Whether,  under  section 
1085  of  the  code,  this  power  may  not  be  ex- 
ercised by  justices  of  the  peace.  Bair  v.  Peo- 
ple's Bank,  27  Neb.  577  (43  N.  W.  847). 

111.  (1890.)  If  standard  time  Is  In- 
tended, the  justice  should  so  designate  It  la 
the  summons.  In  the  absence  of  proof  to 
the  contrary,  the  presumption  Is  that  com- 
mon time  was  intended.  Se&rlee  v.  Aver- 
hoff,  28  Neb.  668  (44  N.  W.  872).  [Modified. 
Iowa  L.  d  T.  Co.  V.  Batate  of  Devall,  63  Neb. 
826.] 

112.  (1903.)  It  is  not  necessary  to  state 
the  nature  of  tbe  action  in  a  summons  in 
the  county  court  cases  above  a  Justice's  Jn- 
rlsdictlon.  Farmers  Banking  d  Loan  Co.  v. 
irauc;;,  70  Neb.  686  (97  N.  W.  836). 

113.  (190S.)   Section  11.  chapter  20,001- 


Digitized  by 


1114  JUSTICES  OF  THE  PEA 

piled  Statutes,  prsvidins  that  "the  rules  ot 
practice  concerning  pleadlng:s  and  processes 
In  the  district  couT't  shall  be  applicable  bo 
fBr  as  may  be,  to  pleadings  In  the  county 
(onrt,"  when  the  amount  Inrolved  exceeds  a 
Justice's  jurisdiction,  held,  to  authorize  a 
summoDS  In  the  form  allowable  In  district 
court  In  such  cases.  Farmer$  Banking  <E 
Loan  Co.  v.  Mauck,  70  Neb.  586  (97  N.  W. 
835). 

 Statement  of  amount  demanded. 

114.  (1898.)  In  error  proceedings  prose- 
cuted by  a  defendant  to  procure  the  reversal 
of  a  judgment  rendered  against  him  on  de- 
fault, by  a  justice  of  the  peace,  prejudicial 
error  will  not  be  presumed  from  the  mere 
fact  that  the  Indorsement  on  the  summons 
was  that  judgment  in  case  of  default  would 
be  for  a  certain  sum  with  interest,  when  oil 
the  face  of  the  summons  there  was  a  reclta- 
tlOD  that  Interest  was  claimed  at  ten  per 
cent  per  annum,  this  rate  with  the  principal 
Justifying  a  Judgment  In  excess  of  that  actu- 
ally rendered.  McEibben  v.  Barri*,  64  Neb. 
620  (  74  N.  W.  952). 

115.  (1898.)  A  statement  of  plaintiff's 
demand  In  the  writ  and  its  Indorsement  as 
1160  and  interest,  without  specifying  the 
rats  of  Interest  or  the  time  for  which  It  was 
demanded,  authorize  Judgment  by  deftinlt 
for  only  |150  and  Interest  from  the  com- 
mencement of  the  actltm.  Adamt  v.  Ne- 
briuka  Savings  d  Exchange  Bank.  66  Neb. 
121  (7«  N.  W.  421). 

116.  (1S98.)  Where  there  is  a  variance 
In  respect  to  ihe  amount  demanded  between 
the  bill  of  particulars  and  the  writ,  the  writ 
controls.  Adams  v.  yebraska  Savings  d  Ex- 
cHauge  Bank,  56  Neb.  121  (76  N.  W.  421). 

 Service. 

117.  (1881.)  A  deputlzation  on  the  sum- 
mons as  follows:  "The  State  of  Nebraska,  to 
Job  Hathaway,  of  said  county,  specially  dep- 
utized to  serve  these  papers,"  Is  sufflciont 
under  section  1094,  Compiled  Statutes,  au- 
thorizing the  deputizing  of  persons  to  serve 
summons.  Haskins  v.  Citizens  Bank,  12 
Neb.  39  (10  N.  W.  466). 

118.  (1884.)  In  cases  where  a  justice  of 
the  peace  tias  cognizance,  a  summons  served 
three  da^  Including  the  day  of  service,  be- 
fore the  time  set  for  trial,  Is  sufficient  to 
give  the  Justice  Jurisdiction.  White  v.  Oer: 
mm  Ins.  Co.,  15  Neb.  660  (  20  N.  W.  30). 

119.  (1884.)  Process  Issued  out  of  the 
county  court  may  be  directed  to  and  served 
bjr  the  coroner,  in  cases  where  the  sheriff  r ' 


E  AND  COUNTY  COURT.  I  12T 

the  county  is  a  party.  Barlass  v.  May,  16 
Neb.  647  (21  N.  W.  436). 

120.  (1891.)  Under  section  1094  of  the 
code  the  appointment  of  a  special  constable 
to  serve  summons  need  not  show  that  the 
Justice  was  requested  to  make  It,  nor  that 
It  was  expedient  to  do  so.  Morse  v.  Carpen- 
ter, 31  Nebv  224  (47  N.  W.  853). 

121.  (1892.)  A  summons  Issued  by  a  Jus- 
tice's court  must  be  served  at  least  three 
days  before  the  time  set  for  trial.  Leake  v. 
Qallogly,  34  Neb.  857  (52  N.  W.  824). 

122.  (1897.)  In  an  action  for  the  recov- 
ery of  money  in  a  justice  court,  where  the 
defendant  has  absconded  with  the  Intent  to 
defraud  creditors,  If  service  of  summons  can- 
not be  had  within  the  county,  and  property 
of  the  defendant  has  been  seized  in  attach- 
ment, constructive  service  of  process  may 
be  had  and  Jurisdiction  acquired  under  the 
provision  of  section  932  of  the  code  of  civil 
procedure.  Meyer  v.  Hibler,  52  Neb.  823  (73 
N.  W.  289). 

123.  (1901.)  A  Justice  of  the  peace.  In  a 
proper  case,  may  lawfully  deputize  a  private 
person  to  serve  a  summons  in  replevin  is- 
sued out  of  his  court,  though  the  defendant 
In  the  action  may  be  a  sherilt.  Mysenbwrg 
V.  Leisure,  63  Neb.  239  (88  N.  W.  478). 

■  Betum. 

124.  (1883.)  Where  two  deCendante  were 
served  with  summons  separately,  the  words 
"with  all  the  endorsements  thereon,"  al- 
though appearing  but  once  in  the  return  of 
the  <^cer,  applied  to  both  copies  of  the 
aumraona.  Wells  v.  Turner,  14  Neb.  446  (16 
N.  W.  484). 

Appearance. 

126.    (1891.)    Where  In  an  action  before 

a  county  court  the  defendant  appeared  for 
the  sole  purpose  of  objecting  to  the  Jurisdic- 
tion of  the  court,  which  objection  was  over- 
ruled, and  the  defendant  not  appearing 
further.  Judgment  was  rendered  against  him, 
such  appearance  did  not  deprive  him  of  the 
right  to  have  the  Judgment  set  aside  under 
the  provisions  of  said  section  1001.  Mccor- 
mick Harvesting  Machine  Co.  v.  Schneider, 
36  Neb.  206  (54  N.  W.  257). 

126.  (1892.)  The  filing  of  a  motion  by 
a  defendant  to  set  aside  a  judgment,  under 
section  1001  of  the  civil  code,  is  a  general 
appearance,  and  waives  all  objection  to  Ju- 
riedlctlon  over  his  person.  Leake  v.  Oat- 
logly.  34  Neb.  857  (52  N.  W.  824). 

127.  (1895.)   Where  a  defendant  in  a  Jus- 
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tlce  court,  after  the  rendition  ot  a  Judgment 
againet  bim,  appears  therein  and  moves  a 
retaxatloo  of  the  costs,  it  constitutes  a  gen- 
eral appearance  in  the  cause,  and  Is  a  waiver 
of  all  objections  to  Jurisdiction  over  his  per- 
Bon.  Dryfut  v.  Moline,  Milbum  d  Stoddari 
Co.,  43  Neb.  233  (61  N.  W.  599). 

128.  (1901.)  A  general  appearance  in  Jus- 
tice eonrt  without  further  objection,  after 
the  OTemiUng  of  a  special  appearance  and 
motion  to  quash  service  of  summons  on  its 

agent,  by  a  foreign  corporation,  confers  Ju- 
risdiction on  the  justice  to  render  judgment 
against  It,  and  also  on  the  district  court  on 
appeal.  Piano  Mfg.  Co.  v.  Nordstrom,  63 
Neb.  123  (88  N.  W.  164). 

Continuance. 

129.  (1885.)  Where  an  action  of  replevin 
In  the  county  court  was  continued  by  agree- 
ment to'  the  22d  of  April,  a  legal  holiday,  an 
order  made  on  that  day  continuing  the  case 
to  the  May  term  was  a  nullity;  but  that  the 
statute  In  relation  to  such  courts  continued 
the  cause,  it  being  after  the  third  Hond^  of 
the  month.  Moore  d  Cosfne  v.  Herron,  17 
Neb.  697  (24  N.  W.  425). 

130.  (1890.)  An  affidavit  for  a  continu- 
ance for  a  period  not  exceeding  thirty  days, 
of  a  cause  pending  In  a  county  court,  which 
was  cognizable  before  a  Justice  of  the  peace, 
la  BufBcient  if  U  states  "that  the  party  can- 
not, for  the  want  of  material  testimony 
which  he  expects  to  procure,  safely  proceed 
to  trial."  (Code,  sec.  960) .  Coombs  v. 
Brenklander,  29  Neb.  586  (45  N.  W.  929). 

131.  (1891.)  Where  the  transcript  of  the 
county  judge  shows  a  continuance  to  May 
27,  and  a  trial  and  verdict  on  May  29,  it 
will  be  presumed  that  the  trial  began  on 
May  27,  and  continued  until  May  29.  Bntnck 
V.  wood,  33  Neb.  639  (60  N.  W.  960). 

132.  (1893.)  On  application  of  the  de- 
fendant, the  plaintiff  consenting  thereto,  a 
Justice  of  the  peace  adjourned  a  suit  pend- 
ing before  him  for  more  than  ninety  days 
from  the  return  day  of  the  summons.  After- 
wards, on  the  day  to  which  the  cause  stood 
adjourned,  the  defendant  objected  to  the  ju- 
risdiction of  the  Justice  on  the  ground  that 
the  action  had  been  continued '  beyond  the 
ninety  days  limited  by  the  statute,  which 
objection  was  overruled.  Held,  That  the  ad- 
journment did  not  operate  as  a  discontinu- 
ance of  the  action,  and  that  the  defendant 
eould  not  claim  a  dismissal  by  reason  of  the 
postponement  of  the  trial  at  Us  own  tar 


stance.  FUcher  v.  Cooley,  36  Neb.  626  (S4 
N.  W.  960). 

133.  (1893.)  Order  of  continuance  by  a 
Justice  ot  the  peace  two  di^  before  sum- 
mons Is  returnable,  with  the  consent  of  one 
defendant  but  without  the  knowledge  of  the 
other,  is,  as  to  the  latter,  voidable  only;  and 
where  Judgment  Is  rendered  against  him  by 
default  at  the  adjourned  date,  a  petition  to 
enjoin  Its  execution,  which  merely  states 
that  he  bad  a  good  defense  without  setting 
it  forth,  and  which  does  not  state  why  he 
failed  to  appear  or  appeal,  is  Insuffldeat 
Langleu  v.  Athe,  38  Neb.  63  (66  N.  W.  720). 

134.  (1894.)  Theprovislon  of  seetlon961 
of  the  code,  for  continuance  in  justice  court 
for  a  period  not  exceeding  ninety  dajrs,  has 
no  application  to  causes  in  the  county  court 
proper  and  not  within  the  jurisdiction  of  the 
coivity  judge  as  a  justice  of  the  peace. 
StHckler  V.  Foegel,  40  Neb.  773  (69  N.  W. 
384). 

136.  (1894.)  Causes  pending  in  the  county 
court  are  continued  by  operation  of  law  from 
term  to  term  until  disposed  of,  and  the  court 
will  not  lose  Jurisdiction  thereof  by  reason 
of  deli^  in  bringing  them  to  trial.  Strick- 
ler  V.  Foegel,  40  Neb.  773  (59  N.  W.  384). 

136.  (1897.)  A  party  to  an  action  before 
a  Justice  of  the  peace,  who  has  obtained  one 
adjournment,  cannot  procure  another  extmd- 
Ing  more  than  thirty  d^ys  from  the  return 
day,  on  a  general  affidavit  in  the  language 
of  section  960  of  the  code  of  civil  procedure. 
For  that  purpose  he  must  comply  with  sec- 
tion 961.  Moron  V.  MoCulhtm,  60  Neb.  449 
(69  N.  W.  938). 

137.  (1902.)  The  return  day  ot  the  sum- 
mons was  September  5.  It  was  returned  not 
served  because  the  defendant  was  a  nmi- 
resldent  ot  the  state,  and  not  found  within 
the  county.  On  October  16,  defendant  en- 
tered his  Toluntaiy  appearance  in  the  case, 
waiving  Issuance  and  service  of  summons. 
Held,  That  the  date  ot  such  appearance  was 
equivalent  to  the  return  day  of  the  sum- 
mons; that  a  continuance  for  less  than 
ninety  days  from  October  16  but  more  than 
ninety  days  from  September  6,  without  de- 
fendant's consent,  did  not  work  a  discontin- 
uance of  the  suit.  Reed  v.  Mott,  S  Unof.  450 
(89  N.  W.  277). 

Adjournment. 

138.  (1901.)  The  statute  not  requiring  a 
Justice  ot  the  peace  to  enter  upon  his  docket 
the  hour  when  an  order  of  adjournment  is 
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made,  where  jurisdiction  has  attached  it  will 
te  presumed  that  such  order  was  made  at 

the  proper  time.  Ku?:er  v.  Beindorff,  63 
Neb.  91  (88  N.  W.  190). 

Fleading. 

139.  (1892.)  Where  an  action  isbrought 
before  a  Justice  of  the  peace  the  plaintiff  is 
required  to  file  a  bill  of  particulars  of  his 
demand,  and  the  defendant,  it  required  by 
the  plaintiff,  his  agent  or  attorney,  shall  file 
a  like  bill  of  the  particulars  he  may  claim 
as  a  set-off.  These  are  the  only  pleadings 
required  in  an  ordinary  action  before  a  jus- 
tice of  the  peace.  Chuago,  B.  A  V-  K.  Co.  v. 
Oiutin,  35  Neb.  86  <52  N.  W.  844). 

140.  (1904.)  In  an  action  before  a  jus- 
tice of  the  peace,  the  defendant  Is  not  re- 
quired to  file  any  written  pleading  unless  he 
Interposes  a  counter-claim  or  set-off,  and 
then  only  upon  the  demand  of  the  plaintiff. 
Mutlins  V.  South  Omaha  Street  Fair  A»s'n, 
S  Unof.  572  (99  N.  W.  521). 

Ul.  (1904.)  Without  any  written  plead- 
ing, the  defendant  Is  entitled  to  show  uny 
and  all  facts  teudlOK  to  native  the  plaln- 
tilTs  right  to  recover  on  his  cause  of  action. 
MuUini  V.  South  Omaha  Street  Fair  Ass'n, 
5  Unof.  572  (99  N.  W.  521). 

 Bill  of  partlcnlan. 

142.  (1882.)  A  bill  of  particulars  In  jus- 
tice's court  in  the  form  of  an  account  claim- 
ing damages  to  grain  in  the  field,  held  suf- 
ficient after  trial  and  Judgment.  Crotsley 
V.  Steele,  13  Neb.  219  (13  N.  W.  175). 

143.  (1883.)  Where  a  promissory  note 
was  left  with  a  justice  of  the  peace  who 
copied  the  same  into  his  docket  and  issued 
summons  thereon.  It  la  a  sufficient  bll]  of 
particulars.  Wells  v.  Turner.  14  Neb.  445 
(16  N.  W.  484);  (1885)  Ph<enix  Int.  Co.  v. 
Lemke,  18  Neb.  184  (24  N.  W.  727). 

144.  (1884.)  In  an  action  before  a  jus- 
tloe  of  the  peace.  It  Is  only  in  cases  where 
the  plaintiff,  his  agent  or  attorney,  requires 
the  defendant  to  file  a  bill  of  particulars  ot 
his  setroff  that  It  is  necessary  to  do  so.  CIo* 
Tine  V.  Netaon,  IS  Neb.  440  (19  N.  W.  684). 

145.  (1884.)  A  bill  of  particulars  In  a 
justice's  court  which  sets  out  a  copy  of  the 
notes  sued  on,  and  alleges  that  there  Is  due 
thereon  from  the  defendant  to  the  plaintiff 
a  specified  anm.  is  snfflclent.  Freeman  v. 
BurJa,  16  Neb.  328  (20  N.  W.  207). 

146.  (1887.)  A  bill  of  particulars,  "The 
plaintiff  in  tbe  above-entitled  action  says  the 
■aid  defendant  was  and  la  Indebted  to  the 


plaintiff  In  the  snm  of  eighty-nine  dollars 
and  sixty  cents  for  seventeen  stocl:  boss 
weighing  2,240  pounds  gross  on  the  20tb  day 
of  December,  1834,  with  Interest  thereon  at 
seven  per  centum  from  said  day,  for  which 
sum  and  interest,  with  his  costs  herein, 
plaintiff  asks  judgment,"  is  snfficient,  when 
attacked  after  Judgment  in  a  cause  where 
the  parties  had  appeared  and  a  trial  was 
held  upon  the  merit  of  the  cause.  Cook  v. 
Hester,  21  Neb.  369  (32  N.  W.  72). 

147.  (188S.)  Section  951  of  the  code  ot 
civil  procedure,  which  requires  the  filing  of 
a  bill  of  particulars  on  the  part  ot  the  plain- 
tiff in  all  cases  before  a  Justice  of  the  peace, 
held,  not  applicable  to  an  action  of  replevin. 
Hill  t>.  WilkintOH,  25  Neb.  103  (41  N.  W. 
134). 

148.  (1890.)  A  bin  of  particulars  is  not 
nec-essary  In  an  act  of  replevin  commenced 
in  the,  county  court  where  the  value  of  the 
property  is  within  the  jurisdiction  of  a  jus- 
tice of  the  peace.  If  one  Is  filed  In  such  a 
case,  which  is  detective.  It  Is  not  sufllclent 
grounds  for  rendering  judgment  for  the  de- 
fendant. Coombs  V.  Brenklander.  29  Neb. 
586  (45  N.  W.  929). 

149.  /1897.)  In  replevin  before  a  Justice 
of  the  peace  plaintiff  need  not  file  a  bill  ot 
particulars,  as  the  affidavit  may  be  used  in 
lieu  thereof.  BoHn  v.  Fines,  51  Neb.  650  (71 
N.  W.  293). 

150.  (1901.)  The  title  o(  a  hill  of  partic- 
ulars filed  In  Justice's  court  is  a  part  of  the 
pleading.  Biddle  v.  Spata  d  Jtftaer,  1  Unof. 
175  (95  N.  W.  354). 

161.  (1902.)  Technical  accuracy  In  a 
pleading  In  justice  court  is  not  required,  and 
a  bill  of  particulars  which  apprises  the  de- 
fendant of  the  nature  of  tbe  plaintiff's  claim 
ia  sufficient.  Massillon  Engine  <E  Thresher 
Co.  V.  Proutv,  66  Neh.  496  (91  N.  W.  384). 

——Objections  to  jurisdiction. 

152.  (1884.)  An  objection  to  the  juris- 
diction ot  a  justice  of  the  peace  "beotuse 
there  has  been  no  proper  notice  served  upon 
the  defendant"  Is  too  general  when  the  rec- 
ord shows  that  personal  service  of  summons 
has  been  made  on  the  defendant.  The  objec- 
tion should  point  out  tbe  defect  relied  upon. 
Smelt  V.  Knapp,  16  Neb.  53  (20  N.  W.  20). 

163.    (1887.)    Where  a  party  aptieara  in 

court  and  objects  by  motion  to  the  jurisdic- 
tion of  the  court  over  his  person,  he  must 
state  specifically  the  grounds  of  objection. 
Technical  objections  to  the  jurisdiction  of 
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tbe  court,  over  the  person  of  the  defendant, 
wDl  be  unavailing  unless  they  are  specific. 
Bell  Bro».  V.  White  Lake  Lumber  Co.,  21 
Neb.  62S  (32  N.  W.  661). 

—    - .  Demurrer. 

164.  (1884.)  There  Is  no  provision  for  a 
demurrer  to  a  bill  of  particulars  before  a 
Justice  of  the  peace.  MWer  v.  Meaick,  16 
Neb.  646  (20  N.  W.  100). 

DlsmiMal  and  nonnniit. 

155.  (1877.)  The  dismissal  of  actions  In 
the  probate  courts,  now  county  courts.  Is 
Kovenied  by  the  rules  applicable  to  cases  be- 
fore Justices  of  the  peace.  Bankt  v.  VM, 
6  Neb.  146. 

156.  (1877.)  The  voluntary  dismissal  of 
a  case  In  tbe  county  court  practically  dis- 
poses of  it.  Banks  v.  VM,  6  Neb.  145. 

167.  (1877.)  It  is  no  objection  to  a  dis- 
missal of  a  cause  before  a  county  court,  by 
plaintiff,  that  It  is  done  In  order  to  enable 
plaintiff  to  proceed  with  another  action  con- 
cerning tbe  same  matter,  fraudulently  Insti- 
tuted in  anotber  county.  Banks  v.  Vhl,  6 
Vtib.  146. 

168.  (1884.)  ,  If  after  a  set-off  Is  filed  the 
plaintiff  dismisses  his  action  and  pays  the 
costs,  the  Justice  after  the  entry  of  dis- 
missal should  docket  the  set-off  under  Its 
proper  title— the  claimant  as  plaintiff  and 
the  adTerse  party  defendant.  Rawatt  v. 
Brewer,  16  Neb.  444  (20  N.  W.  891). 

159.  (1887.)  Where  on  a  change  of  venue 
a  cause  Is  transferred  to  a  Justice  of  tbe 
peace,  who,  by  reason  of  bias  and  prejudice. 
Is  unable  to  try  the  case,  a  motion  to  dis- 
miss, filed  by  the  defendant,  is  properly  over* 
ruled.  Tbe  proper  motion  in  such  case  la  to 
remand.  Hitchcock  v.  McKintter,  21  Neb. 
148  (31  N.  W.  507). 

160.  (1895.)  ^hen  the  pleadings  in  the 
court  of  a  Justice  of  the  peace  failed  to  Indi- 
cate that  between  the  parties  litigant  there 
ever  existed  a  partnership  relation,  or  that 
the  action  was  in  relation  to  a  partnership 
matter,  such  justice  of  the  peace  erred  in 
dismissing  tbe  action  during  the  trial  of  the 
issues  Joined,  because,  by  motion  of  defend- 
ants, it  was  Bug^ted  that  such  partnership 
relation  had  been  disclosed  by  the  plaintiff's 
testimony.  Bucktej/  v.  Book,  43  Neb.  662 
(61  N.  W.  719). 

Time  of  hearing  and  calendar. 

161.  (1886.).  The  provision  of  the  sUt- 
ute  requiring  the  county  court  to  continue 


tAl  cases  nndlspoaed  of  on  tbe  third  Monday 

of  each  month  does  not  prevent  the  courL 
from  hearing  and  deciding  cases  by  agree- 
ment at  any  time  during  the  month.  Cosine 
ff.  Hatch,  17  Neb.  694  (24  N.  W.  389). 

162.  (1890.)  In  a  cause  pending  before 
a  Justice  of  the  peace,  by  agreement  of  par- 
ties on  May  18,  the  trial  was  continued  to 
May  25,  and  a  jury  was  selected  to  appear  on 
the  latter  date.  Without  any  further  date 
being  noted  on  the  docket,  the  entry  shows 
that' tbe  parties  and  jurors  appeared,  cause 
tried,  verdict  rendered,  and  judgment  en- 
tered thereon.  Hetd,  Sufficient  to  show  ttiat 
the  trial  was  had  on  the  date  to  which  tbe 
case  was  last  adjourned. "  Tuttle  v.  Wilton, 
29  Neb.  424  (45  N.  W.  688). 

163.  (1S94.)  It  will  be  presumed  by  the 
appellate  court,  in  the  absence  of  any  show- 
ing upon  the  subject,  that  calendar  for  the 
county  court  was  prepared  and  tbe  causes 
set  down  for  trial  In  strict  compliance  with 
the  tenns  of  the  statute.  Bond  v.  Wyeoff, 
42  Neb.  214  (60  N.  W.  564). 

164.  (1894.)  Under  the  provisions  of  sec- 
tion 15,  chapter  20.  Compiled  Statutes,  It  Is 
the  duty  of  the  county  Judge,  on  the  first  day 
of  each  term  of  the  ccfUnty  court,  or  as  soon 
thereafter  as  practicable,  to  prepare  a  calen- 
dar for  all  tbe  causes  for  trial  at  such  term, 
arranging  the  cases  thereon  In  their  numeri- 
cal order,  and  setting  the  same  down  for  trial. 
In  tbe  same  order,  for  particular  days  dor 
Ing  such  term.  Bond  v.  Wycoff,  42  Neb.  214 
(60  N.  W.  564). 

165.  (1906.)  Tbe  fact  that  a  county  Judge 
in  an  action  pending  before  blm,  not  within 
the  jurisdiction  of  a  justice  of  the  peace, 
was  not  present  in  his  office  at  tbe  hour  to 
which  such  cause  had  been  continued  and 
for  more  than  one  hour  thereafter,  and  thit 
he  thereafter,  in  tbe  absence  of  the  defend- 
ant, rendered  Judgment  in  said  cause  against 
the  defendant  aa  of  the  hour  and  day  to 
which  said  cause  had  been  continued,  does 
not  render  such  judgment  void  or  open  to 
collateral  attack.  Butting  v.  Taggert,  78 
Neb.  787  (103  N.  W.  430). 

166.  (1907.)  While  section  7,  chapter  20, 
Complied  Statutes  1905,  provides  that  the 
terms  of  the  county  court  shall  begin  on  the 
first,  and  end  on  tbe  third.  Monday  of  each 
month,  a  judg^nent  rendered  by  consent  of 
parties,  in  a  term  case,  outside  the  statu- 
tory term  Is  not  for  that  reason  void  for 
want  of  jurisdiction.  Hayward  v.  Fither, 
78  Neb.  864  (110  N.  W.  984). 
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Salectlon  of  jury. 

167.  (1891.)  Where  the  transcript  of  a 
Judgment  rendered  by  a  Justice  of  the  peace 
on  the  verdict  of  a  jury  gives  the  names  of 
the  jurors  and  shows  that  no  objectioa  was 
niade  to  the  manner  of  selecting  the  Jury,  tt 
wlU  be  presumed  that  the  Jury  was  selected 
in  the  mode  pointed  out  In  the  statute. 
Oapen  v.  Brettemita,  81  Neb.  802  (  47  N. 
W.  918). 

Bec^tion  of  evidence. 

168.  (1881.)  It  Is  a  mutter  In  the  discre- 
tion of  a  court  whether  it  will  allow  a  party 
to  withdraw  his  rest  and  Introduce  addi- 
tional testimony.  Pence  «.  Uhl,  11  Neb.  320 
(9  N.  W.  40). 

169.  (1891.)  In  an  action 'for  the  v«!ue 
of  a  cow  killed  by  one  of  Uie  defendant's 
englnee,  the  plaintiff,  after  he  had  rested 
his  case  and  the  defendant  had  Introduced 
part  of  its  testimony,  applied  to  the  Justice 
for  leave  to  withdraw  bis  rest,  for  the  pur- 
pose of  proving  the  value  of  the  cow,  which 
request  was  granted.  Held,  Not  an  abuse  of 
dlBcretltm.  Chicago,  B.  A  Q.  R.  Co,  v.  Oor- 
acke,  32  Neb.  90  (48  N.  W.  879). 

ZnstmctiMifl  to  Jury. 

170.  (1882.)  A  Justice  of  the  peace  has 
no  authority  to  Instruct  the  jury  on  the  law 
of  the  case.  Ives  v.  Norrit,  13  Neb.  262  (13 
N.  W.  276) ;  (1889)  Burke  v.  Magee,  27  Neb. 
1S6  (42  N.  W.  890). 

171.  (1882.)  The  county  Judge  has  no 
authority  to  instruct  Jury  on  law  of  the  case. 
Ives  V.  Norris,  13  Neb.  252  (13  N.  W.  276). 

172.  (1884.)  In  an  action  of  forcible  en- 
try and  detention  or  forcible  detention  of 
real  property,  tried  in  a  Justice  court,  the 
justice  has  no  authority  to  charge  the  Jury 
upon  the  law  of  the  case.  Wilson  v.  Young, 
15  Neb.  627  tl9  N.  W.  487). 

Verdict  and  findings. 

Entry  of  verdict  In  docket,  see  post,  il 
270-283. 

178.  (1882.)  Under  section  297  of  the 
code,  where  Jury  fs  waived,  and  trial  had 
before  Justice,  there  must  be  a  finding  of 
facts.  Crossley  v.  Steele,  IS  Neb.  219  (13 
N.  W.  175). 

174.  (1886.)  Where  special  findings  are 
submitted  to  a  Jury  by  a  justice  of  the  peace 
upon  the  request  of  a  plaintiff  over  the  ob- 
jections of  a  defendant,  and  the  findings  of 
the  Jury  are  against  such  plaintiff  and  In 
favor  of  the  defendant,  and  are  Inconsistent 


with  the  general  verdict,  which  is  in  favor 
of  the  plaintiff,  the  justice  should  render 
Judgment  in  accordance  with  the  facts  found 
by  tlie  special  verdict.  Ogg  v.  Shehan,  17 
Neb.  323  (22  N.  W.  556). 

175.  (1888.)  Where  a  Judgment  Is  based 
on  a  verdict  of  a  Jury  It  is  unnecessary  for 
the  Justice  to  make  findings  of  fact  Z>ye  v. 
Ruaeell,  24  Neb.  829  (40  N.  W.  416). 

176.  (1896.)  A  general  finding  of  a  Jus- 
tice of  the  peace  for  plaintiff  is  sufficient 
to  sustain  a  judgment  as  against  an  attempt 
to  set  it  aside  In  the  district  court  upon  pro- 
ceedings in  error  therein  brought  for  that 
purpose.  Coad  v.  Read,  48  Neb.  40  (66  N. 
W.  1002). 

177.  (1896.)  In  an  error  proceeding  in 
the  district  court  to  set  aside  as  an  entirety 
a  Judgment  for  8125  and  interest  thereon 
from  a  fixed  anterior  date,  rendered  by  a 
Justice  of  the  peace,  it  Is  held  that  there 
was  sufficient  certainty,  at  least  as  to  the 
sum  of  1125,  to  justify  the  refusal  of  said 
district  court  to  grant  the  relief  prayed. 
Coad  V.  Read,  48  Neb.  40  (66  N.  W.  1002). 

178.  (1898.)  In  a  Justice  court  the  Jury 
returned  the  following  verdict:  "We.  the 
Jury,  impaneled  and  sworn  In  the  above  en- 
titled cause,  do  find  that  the  plaintiff  had  no 
cause  of  action  until  the  assignor  and  execu- 
tor of  the  lease  had  settlement  on  old  ac- 
count." Held,  A  verdict  for  the  defendant 
Olaze  V.  Keith.  65  Neb.  593  (76  N.  W.  IS). 

179.  (1898.)  An  entry  In  the  docket  of 
a  Justice  df  the  peace  as  follows:  "After 
hearing  the  evidence  on  both  sides,  and  ar> 

gument,  it  Is  considered  by  me  that  the 
plaintiff  shall  recover  of  the  defendant,"  a 
sum  named.  Imports  a  sufficient  finding  to 
support  the  Judgment  Rhodes  v.  Thomas, 
31  Neb.  848,  followed.  Michaut  v.  UcCart, 
65  Neb.  654  (75  N.  W.  1106). 

-  Amendment 

180.  (1904.)  A  county  judge  Is  without 
authority  to  order  the  amendment  of  a  ver- 
dict after  the  same  has  been  returned  and 
the  jury  discharged.  Luft  v.  Hall,  5  Unof. 
551  (99  N.  W.  494). 

Hew  trial. 

181.  (1877.)  A  Justice  of  the  peace  has 
jurisdiction  to  grant  a  new  trial  only  when 
it  Is  shown  that  "the  Terdlct  was  obtained 
by  fraud,  partiality,  or  undue  means." 
Templin  v.  Bynder,  6  Neb.  491;  (188)  State, 
ex  rel.  Carter,  v.  King,  23  Neb.  540  (37  N. 
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W.  310);  (1898)  Olaze  v.  Keith,  5S  Neb.  693 
(76  N.  W.  15). 

182.  (1877.)  The  Jurisdiction  of  the  county 
coiirtB,  in  the  granting  of  new  trials.  Is  the 
same,  and  no  greater,  than  that  given  to  jus- 
tices of  the  peace,  and  is  derived  from  the 
same  statute.    Cox  v.  Tyler,  6  Neb.  297. 

183.  (1877.)  It  IB  only  when  the  Judge 
Is  satlsSed  that  the  verdict  waa  obtained  by 
fraud,  partiality,  or  undue  means,  that  a 
new  trial  can  be  granted  in  the  probate  or 
Justice  courts.   Cox  v.  Tyler,  6  Neb.  297. 

184.  (1901.)  Under  section  983  of  the 
code  of  civil  procedure  a  Justice  of  the  peace 
is  authorized  to  set  aside  a  verdict  of  a  jury 
obtained  before  him,  where  by  motion  it  is 
made  to  appear  to  his  satisfaction  that  such 
verdict  was  obtained  by  fraud,  partiality,  or 
undue  means;  provided  such  motion  is  filed 
and  proper  notice  given  the  opposing  inrty 
and  is  acted  upon  within  four  d^s  of  the 
rendering  of  such  verdict.  Dafoe  v.  Kep- 
linger,  1  Unof.  440  (95  N.  W.  674). 

185.  (1907.)  The  county  court  in  term 
cases  has  jurisdiction  to  grant  a  new  trial 
under  section  602  of  the  code.  Oaledale  Heat 
d  Light  Co.  V.  Seymour,  78  Neb.  50  (114 
N.  W.  643). 

Judgment. 

Effect  of  Judgment  by  disqualified  Justice, 
see  ante,  i  85. 

186.  (1887.)  Where  in  an  action  tried 
before  a  Justice  of  the  peace  no  bill  of  par- 
ticulars is  Eet  out  In  the  record,  but  there 
is  a  finding  of  the  justice  that  "there  Is  due 
and  owing  from  defendant  to  plaintiff  upon 
the  account  sued  upon  the  sum  of  fifty-two 
dollars  and  seventy-seven  cents,  with  In- 
terest from  June  let,  1885,"  it  will  be  pre- 
sumed that  the  account  was  before  the  jus- 
tice when  he  rendered  judgment.  Bell  Bros. 
V.  White  Lake  Lumber  Co.,  21  Neb.  525  (32 
N.  W.  561). 

 By  confession. 

187.  (1877.)  A  justice  of  the  peace,  with 
the  assent  of  the  plaintiff,  may  render  judg- 
ment on  the  personal  confession  of  a  de- 
fendant made  orally  In  open  court  Mercer 
V.  James,  6  Neb.  406. 

188.  (1877.)  Where  a  Justice  of  the  peace 
rendered  a  Judgment  against  a  defendant  on 
his  personal  confession,  made  orally  In  open 
court,  plaintiff's  assent  thereto  will  he  pre- 
sumed from  the  fact  that  he  procured  a  sat- 
isfaction of  such  Judgment,  ifercer  v.  Jamea, 
6  Neb.  406. 


189.  (1887.)  Where  a  defendant  anvears 
without  process  before  a  justice  of  the  peace 
and  confesses  judgment  In  favor  of  a  cred- 
itor>  the  assent  of  such  creditor  la  necessary 
to  give  such  justice  jurisdiction;  but  where 
a  creditor  has  brought  an  action  against  a 
debt3r  to  recover  a  specified  sum  of  mon^ 
upon  a  certain  claim,  and  caused  a  summons 
to  be  Issued  and  served,  and  the  debtor  ap- 
pears before  the  justice  and  confesses  Judg- 
ment for  the  amount  claimed  and  costs,  the 
assent  of  the  plalntirt  will  be  presumed,  and 
to  entitle  him  to  have  the  Judgment  set 
aside,  he  must  make  it  appear  to  the  Justice 
that  he  has  been  prejudiced  by  such  confes- 
sion. Flanagan  v.  Continental  In*.  Co..  22 
Neb.  235  (34  N.  W.  367). 

190.  (1904.)  An  offer  to  confess  judg- 
ment In  a  suit  before  a  justice  of  the  peace 
need  not  be  Included  in  the  transcript  of 
such  proceeding;  it  Is  sufflclent  If  such  offer 
be  filed  and  certified  to  the  district  court 
with  other  papers  in  the  case.  State,  ex  ret. 
Holm,  V.  Ellsworth,  72  Neb.  277  (100  N. 
W.  314). 

 On  consent. 

191.  (1684.)  An  offer  In  writing,  but 
without  signature,  to  permit  the  plaintiff  to 
take  Judgment  for  a  specified  sum  and  costs 
is  not  sufficient  It  must  be  signed.  Osten- 
kop  V.  Akeson.  15  Neb.  622  (19  N.  W.  709). 

192.  (1896.)  Upon  a  record  which  shows 
the  filing  of  a  bill  of  particulars  before  a 
Justice  of  the  peace,  a  demand  for  Judgment, 
and  defendant's  admission  of  the  indebted- 
ness alleged  with  a  request  for  Judgment 
therefoA  it  will  be  presumed  that  plalnlfff 
assented  to  the  judgment,  where  he  procured 
an  execution.  Spaulding  v.  Johnson,  48  Neb. 
830  (67  N.  W.  874). 

 By  default. 

193.  (1881.)  Where  a  defendant  In  a 
Justice  court  filed  a  motion  to  quash  a  sum- 
mons, which  was  overruled,  and  the  record 
shows  that  he  refused  to  appear  further  In 
the  action,  a  Judgment  against  him  without 
showing  an  entry  of  a  default.  Is  proper. 
afcPAer*on  v.  First  Nat.  Bank,  12  Neb.  202 
(10  N.  W.  707). 

194.  (18S3.)  A  justice  of  the  peace  has 
no  authority  to  call  a  jury,  immediately 
upon  the  non-appearance  of  one  of  the  par- 
ties, and  render  Judgment,  before  the  ezpln^ 
tlon  of  one  hour  after  the  time  set  for  the 
hearing.  Andrews  v.  Mullin.  14  Neb.  248 
(15  N.  W.  216). 
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195.  (1883.)  A  Justice  of  tbe  peace  hav- 
ing in  his  poBEession  the  evidence  of  Indebt- 
edness upon  which  tbe  action  Is  brought 
may  render  judgment  on  such  evidence  of 
indebtedness  in  the  absence  of  any  of  the 
parties.  Welh  v.  Turner,  14  Neb.  445  (16 
N.  W.  484). 

196.  (1883.)  A  Justice  must  wait  one 
hour  after  tbe  time  set  for  trial  before  ren- 
dering Judgment  against  a  defendant  by  de- 
&ult:  but  If  he  render  Judgment  before  the 
expiration  of  the  hour,  and  the  defendant 
does  not  thereafter  appear,  and  It  is  appar- 
ent that  there  Is  no  defense  to  the  action,  it 
Is  error  without  prejudice.  Wells  v.  Turner, 
14  Neb.  446  (16  N.  W.  484). 

197.  (1885.)  Where  the  JusUce  has  in 
his  posseesion  the  instrument  on  which  the 
action  Is  brought,  and  there  is  no  affidavit 
of  the  defendant  made  and  filed  with  him 
denying  Its  execution,  nor  any  defease  made 
to  the  action,  the  Justice  may  render  Judg- 
ment on  such  Instrument,  although  the 
plaintiff  fall  to  appear.  PJuenix  In*.  Co.  v. 
Lemke.  18  Neb.  184  (24  N.  W.  727). 

198.  (1890.)  Where  a  summons,  Issued 
by  a  justice  of  the  peace,  la  made  return- 
able at  10  o'clock  A.  M.,  and  the  defendant 
does  not  appear,  the  Justice,  before  render- 
ing judgment  by  detoult,  must  wait  one  hour 
— till  11  A,  U.,  common  time.  Scarlet  v. 
Averhoff.  28  Neb.  668  (44  N.  W.  872). 

199.  (1894.)  In  the  county  court.  In  a 
case  not  within  the  Jurisdiction  of  Justice 
courts,  plaintiff  Is  entitled  to  have  default 
of  defendant  entered  where  the  answer  is 
not  on  file  the  first  day  of  the  term.  Bond 
V.  Wycoff.  42  Neb.  214  (60  N.  W.  664). 

200.  (1907.)  It  Is  error  for  a  county 
court  to  enter  final  Judgment  against  a  de- 
fendant on  the  day  of  his  default.  Oakdale 
Heat  d  Light  Co.  v.  Seymour,  78  Neb.  47 
(110  N.  W.  641).  [Modified  on  rehearing.  78 
Neb.  60.] 

201.  (1907.)  The  county  court  cannot 
enter  judgment  by  default  on  the  answer 
day;  that  Is,  on  the  first  day  of  the  term  at 
which  the  cause  first  stands  for  trial.  But, 
when  both  parties  have  appeared  and  the 
cause  has  been  by  agreement  continued  to  a 
day  certain,  the  parties  are  bound  to  attend 
on  that  day,  and  If  the  defendant  fftlls  to  do 
■o  tbe  cause  may  b6  tried  In  his  absence. 
Oakdale  Heat  4  Light  Co.  v.  Seymour,  78 
Neb.  60. 

On  tbe  pleadings. 

203.  (1890.)  While  a  demurr^'  to  a 
pleading  la  unknown  In  actions  before  a  Jus- 


tice of  the  peace,  yet  where  the  bill  of  par- 
ticulars states  a  cause  of  action  and  an 
answer  is  filed  thereto  in  writing,  which 
purports  to  set  up  a  complete  defense  to  the 
action,  and  is  Insufllcient,  the  case  In  effect 
being  submitted  on  the  pleadings,  the  Jus- 
tice may  render  judgment  thereon  unless 
tbe  defendant  desires  to  amend  his  answer 
.  and  set  up  additional  matters.  Simons  p. 
Sowards,  29  Neb.  487  (46  N.  W.  779). 
"  Bendltion. 

203.  (1877.)  In  a  case  tried  before  a  Jus- 
tice of  the  peace  without  a  Jury,  he  Judicially 
determines  the  whole  case,  and  must  make 
an  entry  of  his  Judgment  within  the  time 
fixed  by  the  statute  for  that  purpose.  Fox 
V.  Meacham.  6  Neb.  531. 

204.  (1882.)  In  an  action  tried  to  a  jury 
in  a  Justice  court  where  the  jury  retired  at 
10:30  P.  M.  on  Saturday,  and  returned  their 
verdict  Into  court  at  7:30  A.  M.  on  Sunday, 
it  was  the  duty  of  the  Justice  to  render  Judg- 
ment immediately  upon  the  receipt  of  the 
verdict  and  a  judgment  so  entered  is  valid. 
Thompson  V.  Church.  13  Neb.  287  (13  N. 
W.  626). 

205.  (1883.)  When  a  trial  is  had  before 
a  Justice  of  the  peace  at  1  P.  M.,  a  jury  be- 
ing waived,  a  judgment  rendered  the  next 
morning  is  raidered  immediately  within  Uie 
meaning  of  the  statute.  Huff  v.  Babbott,  14 
Neb.  150  (15  N.  W.  230). 

206.  (1884.)  "Upon  a  verdict  the  justice 
must  immediately  render  judgment  accord- 
in^y."  And  it  is  error  on  his  part  to  delay 
the  rendition  of  judgment  until  the  next 
day.  AtwHn  v.  Brock,  16  Neb.  642  (21  N. 
W.  437). 

207.  (1886.)  Where  a  justice  of  the  peace 
has  jurisdiction  of  the  subject-matter  and 
the  parties,  a  Judgmsnt  rendered  by  him 
after  the  expiration  of  the  time  fixed  by  stat- 
ute must  be  corrected  by  a  direct  proceeding 
for  that  purpose,  and  will  not  be  enjoined 
upon  that  ground  alone.  Oould  v.  Loughran, 
19  Neb.  392  (27  N.  W.  397). 

208.  (1892.)  A  Judgment  entered  by  a 
justice  of  the  peace  upon  the  verdict  of  a 
jury  the  day  after  the  verdict  was  filed  was 
not  entered  immediately  within  the  mean- 
ing of  section  1002  of  the  code,  and  the  Jus- 
tice had  lost  jurisdiction  at  the  time  the 
entry  was  made.  Wortey  v.  8hong,  35  Neb. 
311  (53  N.  W.  72). 

209.  (1893.)  After  Introduction  of  the 
evidence,  the  case  was  taken  under  advise- 
ment for  four  days  by  the  county  Judge  to 
whom  It  had  been  tried,  and  on  the  fourth 
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day  the  defendants  ai^eared  and  moved  for 
leave  to  amend  their  answer  to  conform  to 
the  proofs;  and  it  appearing  that  the  note 
upon  which  the  suit  had  been  brought  could 
not  be  found,  the  parties  stipulated  that  a 
copy  should  be  used  In  evidence.  Held,  That 
even  If  It  was  error  to  withhold  Judgmeat 
for  four  days,  the  above  facts  show  that  the 
case  was  not  finally  submitted  for  judgment 
until  the  fourth  day,  being  that  upon  which 
Judgment  was  rendered.  Bush  v.  Bank  of 
commerce,  38  Neb.  403  (56  N.  W.  989). 

210.  (1896.)  The  provisions  of  section 
1002  of  the  code,  for  rendering  and  entering 
Judgments,  apply  to  a  county  Jndge  exercis- 
ing the  powers  and  Jurisdiction  of  a  justice 
of  the  peace.  BeH  v.  Bteioart,  48  Neb.  859 
(67  N.  W.^81). 

211.  (1902.)  A  suit,  in  Which  there  were 
attachment  and  garnishment  proceedings* 
was  tried  to  the  court  without  the  interren- 
tlon  of  a  Jury.  The  parties  being  present  at 
the  concIuBion  of  the  argument  and  at  the 
time  of  the  final  submission  of  the  case,  con- 
sented and  agreed,  upon  the  request  of  the 
Justice,  that  he  should  take  the  case  under 
advisement  and  render  his  Judgment  within 
four  days  as  defined  in  the  statnte.  On  the 
third  day  thereafter,  both  parties  being  In 
court,  judgment  was  rendered.  Held,  That 
the  Justice  need  not,  in  such  case,  render  his 
judgment  instantly;  and  that  If  the  judg- 
ment was  rendered  wiUiin  the  time  agreed 
upon  by  the  parties,  and  dtflned  In  sectitm 
1002  of  the  code,  such  Judgment  was  not 
void  for  want  of  Jurisdiction.  Reed  v.  Mott, 
2  Unof.  450  (89  N.  W.  277)." 

212.  (1903.)  The  statute  provides  that 
in  an  action  tried  by  a  justice  of  the  peace, 
where  the  defendant  has  been  arrested  or 
his  property  attached,  the  Justice  shall  ren- 
der Judgment  Immediately  on  the  conclusion 
of  the  trial,  by  taking  such  a  case  nnder 
advisement  by  consent  of  parties  to  a  future 
day.  In  order  to  examine  the  evidence  and 
briefs  filed  therein,  the  justice  does  not  ]<»e 
Jurisdiction  to  render  judgment.  Westover 

Co.  V.  Van  Dom  Iron  Works  Co.,  70  Neb. 
416  (97  N.  W.  698). 

213.  (1904.)  A  recital  following  the  en- 
try of  a  judgment  rendered  by  a  justice  of 
the  peace,  after  the  time  limited  by  statute, 
to  the  effect  that  It  was  entered  In  pursu- 
ance of  an  order  of  the  district  court.  Is  a 
mere  conclusion  and  Insufllcient  to  show  that 
the  Justice  had  Jurisdiction  to  render  the 
Judgment.  Toung  v.  Joseph  Bros.  A  David' 
ton,  5  Unof.  569  (99  N.  W.  522). 


214.  (1904.)  A  Judgment  rendered  by  a 
Justice  of  the  peace  after  the  time  limited 
by  section  1002,  code  of  civil  procedure,  Is 
ordinarily  without  Jurisdiction  and  void. 
Young  V.  Joseph  Broi.  d  Davidson,  5  Unof. 
559  (99  N.  W.  522). 

215.  (1904.)  The  requirements  of  section 
1002  of  the  code  of  civil  procedure,  provid- 
ing that  the  Justice  mnst  render  Judgment 
within  four  days  after  the  close  ef  the  trial, 
are  complied  with  If  judgment  is  rendered 
within  four  days  from  the  final  submission 
of  the  cause  or  matter  pending  before  the 
Justice.  Keely  Institute  of  Kansas  v.  Riggs, 
6  Unof.  612  (99  N.  W.  833). 

 Entry  and  record. 

215a.  (  1877. )  A  Justice  of  the  peace 
must  enter  his  Judgment  within  the  time 
fixed  by  the  statute  for  that  purpose.  Foa 
V.  Ueacham,  6  Neb.  S31. 

216.  (1872.)  Judgment  being  entered  in 
the  probate  court  agninst  W.  Q.  B.  and  J. 
L.  B.  and  a  transcript  thereof  in  due  form 
having  been  filed  in  the  district  court,  the 
clerk  docketed  the  same  on  the  execution 
docket  "W.  O.  ft  J.  U  B."  Held,  Sufflcleni. 
Smith  «.  BatoJey,  2  Neb.  280. 

217.  (1874.)  It  Is  not  necessary  tbat  the 
record  of  a  judgment  rendered  In  tbe  pro- 
bate  court, .  In  cases  where  the  amount  In 
controversy  exceeds  the  jurisdiction  of  s 
justice  of  the  peace,  should  show  that  a  reg- 
ular term  of  that  court  had  rommeaced  on 
the  day  fixed  by  statute,  and  continued  from 
day  to  day  until  the  rendition  of  the  Judg- 
ment; It  is  sufficient  If  the  proceedings  show 
that  the  court  was  In  regular  session  when 
the  judgment  was  announced.  Kelly  v. 
Morse,  3  Neb.  224. 

218.  (1878.)  In  the  probate  court  a  "Judg- 
ment decreed  In  favor  of  plaintiff  In  the  sum 
of,  principal  1174.70,  Interest  85  cents,  judg- 
ment 1176.55,"  and  costs  $9.30,  is  a  final  de- 
termination of  the  rights  of  the  parties  lo 
the  action,  and  though  untechnlcal  In  form, 
is  sufficient  as  the  entry  of  a  Judgment 
Lewis  V.  Watrua,  7  Neb.  477. 

219.  (1888.)  Where  a  Judgment  is  ren- 
dered by  a  county  court  and  appeal  taken  to 
the  district  court,  objection  to  the  form  of 
such  judgment  should  be  made  in  the  dis- 
trict court  An  indorsement  by  the  county 
court,  "I  hereby  render  judgment  agamsi 
plaintiff  for  costs,"  Is  not  void.  Marsh  v. 
Snyder,  14  Neb.  8  (14  N.  W.  804). 

220.  (1895.)  It  la  not  essential  to  ths 
validity  of  a  Judgment  of  the  county  court 
that  it  be  entered  In  handwriting  of  county 
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Judge  or  signed  by  him.  Scott  v.  Rohman, 
43  Neb.  618  (62  N.  W.  46;  47  Am.  St.  Rep. 
767). 

221.  (1896.)  A  judgment  of  a  justice  of 
tbe  peace:  "It  Is  therefore  considered  by 
me  that  the  plaintiff  recover  from  the  de- 
fendant the  sum  of  $7.4S  and  his  costs  herein 
expended,  taxed  at  $27.55,  as  follows:  See 
margin,"  is  correct  in  form  In  its  reference 
to  costs,  as  it  only  allowed  the  recovery  by 
plaintiff  of  his  costs  expended  In  the  suit; 
and  further,  that  separately  stating  or  en- 
tering the  costs  in  itemized  tables  on  the 
margin  of  the  record  was  a  sufficient  com- 
pliance -with  the  requirements  of  the  law  In 
regard  to  separate  taxing  and  entering  the 
costs  on  the  record.  Kininger  v.  Btatep,  44 
Neb.  78S  (S3  N.  W.  55). 

222.  (1903.)  A  justice's  docket  contained 
the  following:  "One  hour  after  tbe  time 
stated  In  the  summons,  Uiis  cause  came  on 
for  hearing.  Plalntllf  In  court.  Defendant 
failed  to  appear  one  hour  after  the  time 
stated  in  the  summons,  and  the  plaintiff 
filed  bis  bill  of  particulars,  and  I  find  from 
the  bill  of  particulars  that  there  is  due  the 
plaintiff  the  snm  of  fifty-eight  dollars  and 
all  costo  taxed  at  92.40  (two  and  forty 
cents)."  On  the  margin  was  a  taxation  of 
costs,  and  a  charge  for  the  entry  of  Judg- 
ment Held,  SuflQclent  to  protect  succeeding 
Justice  in  the  Issuance  of  an  execution,  and 
a  constable  in  levying  that  execution.  Fow- 
ler V.  Thonuen,  68  Neb.  678  (94  N.  W.  810). 

223.  (1904.)  The  entry  in  a  Justice 
docket,  "whereupon  I  issued  summons  re- 
turnable August  2,  A.  D.  1894,  at  9  o'clock 
A.  U."  in  a  case  wherein  judgment  was  ren- 
dered against  a  defendant  who  did  not  ap- 
pear at  tbe  trial,  held  sufficient  to  show  that 
the  defendant  was  summoned  to  appear  at 
the  day  and  hour  named  In  the  docket  entry. 
Keelj/  Institute  of  Kansas  v.  Riggs,  5  Unof. 
618  (99  N.  W.  833). 

224.  (1906.)  Tbe  entry  of  a  Judgment 
by  a  Justice  of  the  peace,  although  Informal 
and  not  technically  exact,  Is  sufficient  as 
against  a  collateral  attack,  if  his  docket 
entry,  taken  as  a  whole,  shows  that  he 
reached  and  entered  a  conclusion  as  a  final 
determination  of  the  action  then  pending 
before  him.  Nelson  v.  Schmoller,  77  Neb. 
717  (110  N.  W.  658). 

-    ■    Opening  and  vacating. 

Motion  to  set  aside  Judgment  as  general 
appearance,  sea  ante,  $  126. 
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225.  (;882.)  Where  a*  defendant  has  en- 
tered his  appearance  in  an  action,  and  ab- 
sents himself  on  the  day  of  trial,  he  Is  not 
entitled  to  have  the  judgment  against  him 
set  aside  under  section  1001  of  the  cItU  code 
of  Nebraska.  Strine  V.  Eauffman,  12  Neb. 
423  (11  Neb.  867);  (1883)  Raymond  v.  Strine. 
14  Neb.  236  (15  N.  W.  350);  (1888)  Western 
Mutual  Benevolent  Ass'n  v.  Pace,  23  Neb. 
494  (  36  N.  W.  816). 

226.  .  (1884.)  A  defendant.  In  a  case  be- 
fore a  Justice  of  the  peace,  who  has  appeared 
"at  the  return  day  of  the  summons,"  or  at- 
tended "at  the  time  to  which  a  trial  has  been 
adjourned,"  and  has  made  the  necessary  bill 
of  particulars,  will  not  be  entitled  to  have 
the  judgm«it  against  him  set  aside,  as  Is 
provided  in  section  1001  of  the  civil  code, 
nor  win  he  be  denied  the  right  of  appeal. 
Cleghorn  v.  Waterman,  16  Neb.  226  (20  N. 
W.  636,  877). 

227.  (1884.)  Where,  a  defendant  in  a  jus- 
tice court  has  had  a  default  set  aside,  and 
an  opportunity  given  him  to  make  his  de- 
fense, he  cannot  voluntarily  permit  Judg- 
ment by  default  to  be  taken  against  him  the 
second  time,  and  have  the  same  set  aside. 
Smythe  v.  Kastler,  16  Neb.  264  (20  N.  W. 
208). 

228.  (1886.)  A  defendant  in  a  case  be- 
fore a  Justice  of  the  peace  who  has  appeared 
at  the  return  day  of  the  summons  or  at- 
tended at  the  time  to  which  a  trial  has  been 
adjourned,  will  not  be  entitled  to  have  the 
judgment  against  him  set  aside  as  provided 
in  section  1001  of  the  civil  code.  Orippon 
&  Amtcft  V.  CftureA,  17  Neb.  304  (22  N.  W. 
567). 

229.  (1886.)  The  order  of  a  jusUce  of 
the  peace,  or  a  county  judge  In  the  exercise 
of  the  same  powers  and  jurisdiction,  in  set- 
ting aside  a  Judgment  rendered  In  the  ab- 
sence of  a  defendant,  when  made  under  the 
provisions  of  section  1001  of  the  civil  code, 
should  be  made  conditionally  only  In  the 
first  Instance,  and  cannot  be  finally  made 
unless  the  conditions  of  the  section  are  com- 
piled with  by  the  party  seeking  to  open  the 
Judgment.  Tootle,  Bosea  Co.  v.  Jones,  19 
Neb.  588  (27  N.  W.  635);  (1898)  Royal 
Trust  Co.  V.  Exchange  Bank,  55  Neb.  663  (76 
N.  W.  425). 

230.  (1886.)  An  application  to  set  aside 
a  judgment  under  the  provisions  of  sectloa 
1001  of  the  civil  code  Is  a  recognition  of  the 
regularity  of  the  Judgment  and  a  waiver  of 
any  objection  that  the  Judgment  was  pr«- 
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maturely  rendered.  Tootle,  Hosea  d  Co.  v. 
Jones,  19  Neb.  688  (27  N.  W.  635). 

231.  <1887.)  A  party  -who  appears  before 
a  justice  of  the  peace  and  movee  to  dismiss 
the  action,  which  motion  was  afterwards 
overruled,  and  the  party  not  desiring  to 
appear  further,  judgment  was  rendered 
against  blm,  cannot  afterwards  have  the 
judgment  set  aside  upon  bis  offering  to 
confess  judgment  for  costs.  Bell  Bros.  v. 
White  Lake  Lumber  Co.,  21  Neb.  525  (32 
N.  W.  561). 

232.  (1887.)  Attorneys  appeared  before 
a  justice,  "offered  to  confess  judgment  for 
the  costs  in  this  case,  and  moved  the  court 
to  set  aside  the  default  heretofore  rendered 
in  this  case  and  set  said  cause  for  trial," 
which  offer  and  motion  was  In  writing  and 
signed  by  attorney  for  the  defendants. 
Whereupon  the  justice  made  the  following 
entry  in  the  docket  of  the  case:  "Motion 
sustained,  default  set  aside,  and  trial  set 
for  the  8th  day  of  May,  1886,  at  1  o'clock 
in  the  afternoon  of  said  day."  signed  ofB- 
claTly  by  the  Justice,  notice  being  given 
thereof  as  provided  by  statute.  Held,  Suffi- 
cient to  set  the  judgment  aside.  Stanton  tC 
Co.  V.  Spence,  22  Neb.  191  (34  N.  W.  359). 

233.  ( 1890.)  A  Judgment  by  default 
was  rendered  by  a  Justice  of  the  peace  on 
the  iBt  day  of  November,  1888.  On  tbe  7th 
day  of  that  mouth  the  defendant  died  a 
motion  to  set  the  default  aside,  and  con- 
fessed Judgment  for  costs.  Tbe  judgment 
was  thereupon  vacated  and  the  case  set 
down  for  trial  on  the  16th  of  that  month. 
Held,  There  was  sufficient  In  tbe  transcript 
to  show  that  the  defendant  had  confessed 
such  Judgment,  and  that  the  transcript  need 
not  show  a  formal  entry  thereof.  Tyler  v. 
Baxter,  29  Neb.  688  (46  N.  W.  153). 

234.  (1892.)  A  Justice  of  tbe  peace  has 
no  authority  to  set  aside  a  Judgment  under 
section  1001,  code  of  civil  procedure,  where 
the  defendant  has  neither  paid  the  costs 
nor  confessed  judgment  therefor.  Leake  v. 
OaUoglv,  34  Neb.  857  (52  N.  W.  824). 

235.  (1893.)  In  cases  within  the  Juris- 
diction of  a  justice  of  the  peace  a  county 
judge  possesses  only  the  powers  of  a  jus- 
tice, and  can  only  vacate  judgments  and 
Tinal  orders  in  cases  where  Justices  are 
expressly  authorized  so  to  do.  State,  ex  rel. 
Avatrain  <£  Co.,  v.  Duncan,  87  Neb.  631  (66 
N.  W.  214). 

236.  (1893.)  A  county  court  acting  with- 
in its  special  Jurisdiction  may  racate  Its 


judgments  or  final  orders  for  irregitlarlty 
in  obtaining  the  same  upon  proceedings  had 
in  pursuance  of  sections  602  to  610,  inclu- 
sive, of  the  code.  State,  ex  rel.  Aiutrain  «£ 
Co.,  V.  Duncan,  37  Neb.  631  (56  N.  W.  214). 

237.  ( 1893. )  A  judgment  rendered  in 
the  county  court  on  default  may  be  set 
aside  under  section  1001  of  the  code,  though 
the  amount  exceeds  1200.  McComiick  Har- 
vesting Afachine  Co.  v.  Schneider.  36  Neb. 
206  (54  N.  W.  257). 

238.  (1893.)  In  an  action  before  a 
county  court  the  defendant  appeared  for  the 
sole  purpose  of  objecting  to  the  Jurisdic- 
tion of  the  court,  which  objection  was  over- 
ruled, and  the  defendant  not  appearing 
further,  judgment  was  rendered  against 
him.  Held,  That  such  appearance  did  not 
deprive  blm  of  tbe  right  to  have  the  judg- 
ment set  aside  under  the  provisions  of  said 
section  1001.  JtfcCormjcX:  Harvesting  Ma- 
chine Co.  V.  Schneider,  36  Neb.  206  (54  N. 
W.  257). 

239.  (1893.)  One  V.  obtained  judgment 
by  default  against  P.  in  the  county  court 
of  C.  county.  Within  ten  days  thereafter  P. 
filed  a  petition  to  vacate  said  Judgment  for 
various  reasons,  but  containing  all  the  alle- 
gations'necessary  to  entitle  him  to  have  It 
set  aside  under  the  provisions  of  section 
1001  of  the  code.  A  summons  was  issued 
for  V.  and  personally  served,  giving  him 
more  than  five  days*  notice  of  the  time 
set  for  hearing  said  petition.  At  the  time 
named  V.  appeared  and  demurred  to  the 
petition  but  made  no  objection  on  the 
ground  that  P.  had  mistaken  his  remedy. 
Held.  That  the  action  of  the  county  court 
In  setting  aside  said  judgment  upon  the 
petition  instead  of  a  motion  was  a  mere 
irregularity  and  the  order  in  question  is  not 
void  for  want  of  Jurisdiction.  Pollocft  v. 
Boyd,  36  Neb.  369  (  54  N.  W.  560). 

240.  (1893.)  Where.  In  an  action  brought 
in  the  county  court  within  the  jurisdiction 
of  a  Justice  of  the  peace,  the  defendant 
enters  his  appearance,  but  absents  himself 
on  tbe  day  of  trial,  he  is  not  entitled  to 
have  the  judgment  against  him  set  aside, 
under  the  provisions  of  section  1001  of  the 
code,  but  may  prosecute  an  appeal  to  the 
district  court.  Sullivan  v.  Benedict,  36  Neb. 
409  (54  N.  W.  676). 

241.  (1893.)  A  justice  of  the  peace  has 
no  authority  to  vacate  a  judgment  and 
grant  a  new  trial  more  than  four  days  after 
such  Judgment  was  entered.  State,  ex  rel. 
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Gattiffher,  v.  Holmet,  38  Neb.  355  (66  N. 

V.  979). 

242.  (1$94.)  Where  Judgment  has  been 
rendered  by  default  against  a  defendant  In 
his  alnence.  It  U  the  duty  of  the  Justice  of 
the  peace  by  whom  It  has  been  rendered 

to  set  aside  such  Judgment  upon  compliance 
OD  the  part  of  the  defendant  with  the  con- 
ditions prescribed  by  section  1001  of  the 
cod«  of  c'M\  procedure.  Bmith  v.  Rivertide 
Porfc  A»s'n.  42  Neb.  372  (60  N.  W.  699). 

243.  (1894.)  Before  defendant  can  be 
held  to  a  compliance  with  the  third  condi- 
tion prescribed  in  section  1001  of  the  code 
of  civil  procedure,  the  Justice  of  the  peace 
by  whom  the  judgment  was  rendered  should 
make  sach  order  as  to  opening  the  Judg- 
ment, and  as  to  the  time  and  place  of  the 
trial  to  be  had,  as  will  enable  the  defendant 
to  give  the  notice  required  by  the  statute. 
Smith  V.  Riverside  Park  Aaa'n,  42  Neb.  372 
(60  N.  W.  599). 

244.  (1898.)  The  provisions  of  section 
1001  of  the  code  of  civil  procedure  relative 
to  setting  aside  a  Judgment  by  default  are 
applicable  to  practice  In  the  county  court 
In  all  civil  actions  regardless  of  the  amount 
in  controversy.  Royal  Trust  Co.  v.  Exchange 
Bank,  55  Neb.  663  (76  N.  W.  426). 

245.  (1898.)  Where  an  order  flnally 
oremillDg  a  motion  to  set  aside  a  Judgment 
has  been  made  during  vacation,  It  Is  void 
able,  not  void;  and  In  the  absence  of  proof 
or  showing  to  the  contrary  It  will  be  pre- 
sumed that  the  assent  to  the  authority  to 
make  It  at  that  time  was  given.  Royal  Tru9t 
Co.  V.  Exchmge  Bank,  55  Neb.  663  (76  N- 
W.  425). 

246.  (1898.)  If  a  conditional  order  has 
been  made  in  the  county  court  in  a  case 
whlcb,  by  reason  of  the  amount,  calls  for 
trial  within  term  time,  an  order  which 
flnally  overrules  the  motion  to  set  aside 
the  Judgment  may  be  made  by  the  county 
Judge  during  vacation.  If  both  parties  con- 
sent that  an  order  be  made  in  the  matter 
at  that  time.  Royal  Trust  Co.  v.  Exchange 
Bank.  65  Neb.  663  (76  N.  W.  425). 

247.  (1903.)  Under  the  provisions  of 
section  602  et  seg.  of  the  code  of  civil  pro- 
cedure a  county  court  has  no  power,  after 
term,  to  vacate  Its  own  judgment  on  the 
ground  that  the  same  is  void  for  want  of 
jurisdiction  over  the  person  of  the  defend- 
ant McCormick  Harvesting  Machine  Co. 
«.  SMre«..68  Neb.  432  (94  N.  W.  629). 

248.  (1906.)   Defective  notice  of  a  condi- 


tional order  vacating  a  default  Judgment  be- 
fore a  justice  of  the  peace  does  not  deprive 
the  Justice  of  jurisdiction  over  the  subject- 
matter,  and  he  may,  on  application  of  the 
moving  party,  continue  the  hearing  (or 
proper  notice.  Brainard  cC  Chamberlain  v. 
Butler.  Ryan  <£  Co.,  77  Neb.  515  (109  N. 
W.  766). 

 Equitable  reUef. 

249.  (1888.)  Where  an  action  was  com- 
menced before  a  justice  of  the  peace,  who, 
at  the  time  of  the  commencement  of  the 
suit,  designated  a  time  for  trial,  but  when, 
upon  issuing  the  summons,  he  designated 
an  earlier  time,  of  which  the  plaintiff  had 
no  notice  until  after  a  Judgment  had  been 
rendered  against  her,  such  judgment.  If 
valid,  must  be  corrected  by  a  direct  pro- 
ceeding for  that  purpose,  and  will  not  be 
enjoined  upon  that  ground  alone.  Proctor  v. 
Pettitt,  25  Neb.  96  (41  N.  W.  131). 

 Lien. 

250.  (1872.)  If  a  Judgment  be  regularly 
rendered  in  the  probate  court,  and  a  tran- 
script thereof  be  filed  In  the  district  court, 
hut  the  entry  of  the  same  In  the  execu- 
tion docket  be  defective,  a  purchaser  of  the 
defendant's  real  estate  thereafter,  with 
knowledge  of  the  entry,  will  not  hold  It 
divested  of  the  lien.  His  duty  is  to  look 
to  the  transcript.  Smith  v.  Hawtey,  2 
Neb.  280. 

251.  (1885.)  The  transcript  of  a  Judg- 
ment of  a  justice  of  the  peace,  to  become  a 
lien  upon  real  estate,  must  be  Died  In  the 
district  court  of  the  county  where  the  Judg- 
ment was  recovered,  and  cannot  In  the  first 
instance  be  filed  in  the  district  court  of 
another  county.  Pemberton  V.  PolUa-d,  18 
Neb.  435  (25  N.  W.  682). 

262.  (1893.)  The  Hen  of  transcripts  of 
Judgments  rendered  in  -the  county  court  Is 
governed  by  section  18,  cliapter  20.  Com- 
plied Statutes.  Work  v.  Brovm,  38  Neb. 
498  (56  N.  W.  1082). 

353.  (1902.)  The  filing  of  the  transcript 
of  a  Judgment  of  a  Justice  of  the  peace  or 
county  court  with,  and  the  docketing  of  It 
by.  the  clerk  of  the  district  court,  do  not 
make  it  a  judgment  of  the  district  court. 
Farmers  titate  Bank  v.  Bales,  64  Neb.  870 
(90  N.  W.  945). 

254.  (1902.)  A  Judgment  rendered  by  a 
Justice  of  the  peace,  a  transcript  of  which  is 
duly  filed  and  docketed  in  the  office  of  the 
clerk  of  the  district  court,  becomes  dor- 
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mant  where  no  execution  thereon  Is  Issued 
after  five  years  from  the  date  of  Its  rentli.- 
tlon,  and  the  filing  of  a  transcript  of  such 
judgment  in  the  district  court  will  not 
have  the  effect  of  keeping  it  alive  for  five 
yean  from  the  date  of  such  filing.  Farmer* 
Biate  Bank  v.  Bales,  64  Neh.  870  (90  N. 
W.  945). 

— —  Conatructlon  and  operation. 

256.  (1879.)  The  judgment  of  a  justice 
of  the  i»eaee,  or  of  the  district  court.  In 
proceedings  in  forcible  entry  and  detainer. 
Is  conclusive  in  that  proceeding  on  the 
matters  In  issue  at  the  time  of  its  rendi- 
tion, unless  such  Judgment  Is  reversed  or 
modified  by  proceedings  in  error.  But  the 
judgment  la  no  bar  to  another  action  In 
relation  to  the  title  of  the  premises.  Dale 
V.  DoOdridge,  9  ^Teb.  138  (1  N.  W.  999). 
—  '      Pnrchase  of  judgment  hj  Justice. 

266.  (1890.)  Section  1101  of  the  code, 
prohibiting  a  justice  from  purchasing  a 
judgment  rendered  by  himself,  applies  to 
constable's  fees  taxed  as  a  part  of  such 
judgment.  Pkenix  Ins.  Co.  v.  Bohman,  81 
Neb.  131  (47  N.  W.  637). 

Execution  and  enforcement  of  Judgment. 

267.  (1878.)  A  Judgment  was  rendered 
in  the  probate  court  of  Lancaster  county  for 
over  $100.  Held,  That  execution  thereon 
could  have  been  legally  stayed  only  by 
complying  with  section  481  of  the  code  of 
clTll  procedure.  Gregory  v.  Cameron,  7 
Neb.  414. 

268.  (1886.)  Any  person  having  a  Judg* 
ment  rendered  by  a  county  court,  without 
reference  to  the  amount  of  such  Judgment, 
or  whether  rendered  by  the  county  court 
during  a  regular  term  or  by  the  county 
judge  when  exercising  the  ordinary  powers 
and  Jurisdiction  of  a  justice  of  the  peace, 
may  file  a  transcript 'thereof  in  the  office  of 
the  clerk  of  the  dlstMct  court  in  any  county 
In  this  state  and  cause  an  execution  to 
Issue  thereon.  Cabon  v.  Oruenig,  18  Neb. 
662  (26  N.  W.  253). 

259.  (1888.)  An  officer  receiving  a  writ 
of  execution  issued  by  a  Justice  of  the 
peace,  or  by  a  county  Judge,  upon  a  judg- 
ment rendered  in  a  non-term  case  is  not 
required  by  statute  to  endorse  thereon  the 
hour  of  the  day  when  the  same  Is  received. 
Johnson  v.  Walker,  23  Neb.  736  (37  N. 
W.  639). 

Costa. 

260.  ( 1 895. )  No  fee  is  allowable  by  law  to 
a  sheriff  or  constable  for  attendance  during 


the  trial  jat  a  civil  case  before  a  Justice  of 
the  peace.  Kissinger  v.  Staley,  44  Neb.  783 
(63  N.  W.  55). 

261.  (1897.)  In  an  action  against  a  city 
for  $600  for  damages  for  falling  Into  an 
unguarded  excavation,  before  a  justice  of 
the  peace,  plalntllC  is  not  entitled  to  re- 
cover costs.  City  of  Hastings  v.  Uiltt,  50 
Neb.  842  (70  N.  W.  381). 

—  -    Effect  of  offer  of  Judgment. 

262.  (1887.)  Where  the  docket  of  a  Jus- 
tice shows  that  prior  to  trial  defendant  of- 
fered to  confess  judgment,  which  plaintiff 
refused  to  accept,  there  la  no  presumption 
that  the  offer  was  made  in  writing;  and  the 
decision  of  the  district  court  to  tax  costs 
to  plaintiff,  for  the  reason  that  Jadgment 
did  not  exceed  the  offer,  will  not  be  mo- 
lested. VTiderhiU  V.  Shea,  21  Neb.  154  (31 
N.  W.  510). 

263.  (1887.)  An  Offer  to  confess  Judg- 
ment duly  made  in  the  court  where  the 
action  Is  brou^t,  under  section  1004  of  the 
code  of  civil  procedure,  need  not  be  re- 
newed in  the  appellate  court  in  order  to 
make  It  available  to  the  party  making  It 
on  final  Judgment  Underhill  v.  Shea,  21 
Neb.  154  (31  N.  W.  510). 

264.  (1898.)  In  an  action  before  a  Jus- 
tice of  the  peace,  where  the  defendant  be- 
fore trial  offers  In  writing  to  allow  Judg- 
ment to  be  taken  against  him  for  a  speci- 
fied snm  and  the  plaintiff  declines  to  accept 
the  same,  uid  fails  to  recover  a  sum  equal 
to  Uie  offer,  be  Is  not  entitled,  under  sec- 
tion 1004  of  the  code  of  civil  procedure,  to 
recover  costs  subsequently  made,  but  the 
same  should  be  adjudged  against  him. 
Flower  V.  Nt^ls,  66  Neb.  314  (76  N. 
W.  864). 

266.  (1898.)  An  oflter  to  confess  Jads- 
ment  duly  made  in  a  cause  pending  b^ore  a 
justice  of  the  peace  need  not  be  renewed 
in  the  appellate  court  to  make  the  provi- 
sions of  said  section  1004  of  the  code  of 
civil  procedure  available  to  the  defendant 
on  final  Judgment  Flower  v.  Nichols,  S$ 
Neb.  314  (76  N.  W.  864). 

266.  (1907.)  Section  1004  of  the  code, 
which  provides  that,  In  an  action  brought 
before  a  justice  of  the  peace.  If  the  defend- 
ant, at  any  time  before  trlaU  offer  to 
allow  judgment  to  be  taken  against  him  for 
a  specified  sum,  and  the  plaintiff  reject  sncb 
offer  and  fall  to  recover  a  sum  equal  to  tbe 
offer,  he  cannot  recover  costs  subsequently 
accruing,  contemplates  an  offer  made  in 
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terms  that,  when  accepted  as  made,  entitles 
the  plaintiff  to  judgment  therefor,  and 
costs,  without  further  litigation.  Palmer  v. 
Smet,  78  Net).  362  (110  N.  W.  1004). 

267.  (1907.)  Where  an  acceptance  of  an 
offer  to  allow  judgment  la  a  specified  sum 
is  coupled  with  a  condition  that  the  judg- 
ment shall  include  costs,  and  is  rejected 
by  the  defendant,  his  rejection  thereof 
amounts  to  a  withdrawal  of  his  offer,  and 
leares  the  parties  standing,  with  respect 
to  costs,  as  though  the  offer  had  not  been 
made.  Palmer  v.  Bttlet,  78  Neb.  362  (110 
N.  W:  1004). 

268.  (1907.)  An  acceptance  of  an  ofl«r 
to  allow  judgment  for  a  specified  sum. 

coupled  with  the  condition  that  the  judg- 
ment shall  include  costs,  is  an  acceptance 
of  the  offer  according  to  Its  legal  effect, 
and  entitles  the  plaintiff  to  judgment  for 
the  amount  offered,  and  costs,  without 
farther  Uttgatlon.  Palmer  v.  Stilet,  78  Neh. 
362  (UO  N.  W.  1004). 

WalT«r  of  IrreGralaiities  and  erron. 

269.  (1889.)  Where  judgment  was  ren- 
dered hj  a  justice  of  the  peace  against  a  de- 
fendant. In  his  absence,  after  appearance 
and  adjournment  of  the  cause,  which  Judg* 
ment  was  upon  defendant's  motion  set  aside 
under  the  pnyrlslons  of  section  1001  of  the 
cItU  code,  and  the  defendant  thereupon  filed 
a  motion  for  a  change  of  venue,  which  was 
granted,  the  cause  being  sent  to  another 
justice,  where  both  parties  appeared,  and 
np(m  the  demand  of  the  plaintiff  a  jury  trial 
was  had  up<m  the  merits  of  the  case,  by  the 
appearance  and  trial  of  the  cause  before  the 
second  justice  the  plaintiff  wafred  whatever 
error  might  have  been  committed  by  the 
first  justice  of  the  peace  in  setting  aside  the 
judgment  and  granting  a  new  trial.  Daw- 
ton  V.  Welsh,  25  Neb.  626  (41  N.  W.  M9). 

Becords  and  dockets. 

270.  (1882.)  A  justice  of  the  peace  Is 
not  required  to  enter  on  hla  doclcet  the 
tesUmony  given  bettore  blm  is  a  trial,  hence 
transcript  could  not  contain  all  of  the  evi- 
dence. Campfrell  v.  Button,  IS  Neb.  S23  (12 
N.  W.  3). 

271.  (18S4.)  Such  entries  as  are  re- 
quired by  law  to  be  made  in  a  justice's 
docket,  or  a  transcript  thereof  certified  bj 
the  justice,  or  his  successor  In  office,  Is  evi- 
dence of  the  facts  therein  stated.  But  no 
voluntary  entry  of  other  facts  In  such 
docket  will  be  recelyed  In  evidence.  Cleg- 


horn  V.  Waterman,  16  Neb.  226  (20  N.  W. 
636,  877). 

272.  (1888.)  It  Is  not  error  for  a  jus- 
tice of  the  peace.  In  a  cause  before  him  tried 
to  a  Jury,  to  recite.  In  his  doclcet  that  the 
jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  a  specified  sum,  instead  of 
entering  the  verdict  itself  la  his  docket. 
D»e  V.  Huaaell,  24  Neb.  829  (40  N.  W.  416). 

273.  (1890.)  Where  a  justice  of  the 
peace  in  a  case  tried  before  him  to  a  jury 
enters  judgment  on  the  verdict  actually 
returned  for  the  amount  therein  stated.  It 
vrlll  not  be  reversed  because  of  a  clerical 
error  In  transcribing  the  verdict  In  his 
docket  Tuttle  v.  Wilson,  29  Neb.  424  (45 
N.  W.  688). 

274.  (1895.)  A  justice  of  the  peace  must 
enter  upon-  bts  docket  the  day  and  hour 
fixed  In  the  summons  for  the  time  of  trial, 
and  the  omission  to  do  so  la  fatal,  There 
there  la  no  appearance  of  the  defendant, 
tfttller  V.  Phte,  45  Neb.  701  (64  N.  W.  232). 

276.  (1895.)  Where  the  defendant  falls 
to  appear,  the  record  must  disclose  that  the 
plaintiff  appeared  within  one  hour  of  the 
time  named  In  the  summons  for  appearance, 
or  jurisdiction  Is  lost.  Mutter  v.  Phu,  45 
Neb.  701  (64  N.  W.  232). 

276.  (1895.)  In  an  action  before  a  Jus- 
tice of  the  peace,  where  the  defendant  does 
not  appear,  the  record  must  show  that 
legal  service  of  the  summons  was  made,  or 
the  judgment  will  be  void.  Muller  v.  Plue, 
46  Neb.  701  (64  N.  W.  232). 

277.  (1901.)  Dockets  of  a  justice  of  the 
peace  containing  the  entry  of  judgments  are 
public  records.  Btate,  ex  ret.  Netoby,  v. 
BOtwortK  61  Neb.  444  (86  N.  W.  439). 

278.  (1901.)  An  attorney  In  fact  for 
one  against  whom  a  judgment  has  been 
rendered  on  the  docket  of  a  justice  of  the 
peace  has  such  an  interest  as  to  entitle 
blm  to  demand  a  transcript  of  snch  judg- 
ment. Btate,  ex  rel.  Newlt]/,  v.  Btlsworth, 
61  Neb.  444  (8S  N.  W.  439). 

279.  (1901.)  A  justice  of  the  peace  must 
furnish,  upon  request  and  upon  being  paid 
the  legal  fee  therefor,  an  authenticated 
transcript  of  a  judgment  recorded  in  his 
docket  to  either  of  the  parties  to  the  same, 
or  to  any  one  interested  in  obtaining 'such 
transcript.  Btate,  es  rel.  Newbif,  v.  Bll$- 
worth,  61  Neb.  444  (86  N.  W.  439). 

280.  (1901.)  Ehitries  of  material  tacts 
on  the  docket  of  a  justice  of  the  peace,  ar« 
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evidence  thereof.  Goldstein  v.  Fred  Krug 
Brewing  Co.,  62  Neb.  728  (87  N.  W.  958). 

281.  (1901.)  The  failure  of  the  justice 
of  the  peace  to  enter  the  bill  of  particulars 
at  large  upon  bis  docket  is  not  prejudicial 
error.  Kuker  v.  Beindorff,  63  Neb.  91  (88 
N.  W.  190). 

—  "      Amendment  and  correction. 

282.  (1888. )  In  a  term  case  a  county 
court  may,  upon  the  motion  of  a  party  to 
an  action,  upon  due  notice  to  the  adverse 
party,  amend  a  docket  entry  to  conform  to 
the  facts,  the  practice  in  that  regard  being 
assimilated  to  that  of  the  district  court. 
Grimes  v.  Groijean,  24  Neb.  700  (40  N. 
W.  137). 

283.  (1892.)  On  the  suggestion  of  a 
■diminution  of  the  record,  if  it  appears  that 
any  material  part  of  the  record  has  been 
omitted,  the  court  will,  by  rule,  require 
such  record  to  be  supplied;  but  a  rule  will 
not  be  allowed  to  require  a  justice  of  the 
peace  to  correct  a  Journal  entry  on  his 
docket.  Worley  v.  Bhong,  35  Neb.  311  (53 
N.  W.  72). 

V.  BETIBW  OF  PBOCBBDIHOS.  • 

Appeal  from  county  court  In  probate  pro- 
ceeding, see  Executors  and  Administrators. 

Appeal  in  forcible  entry  and  deUlner,  see 
ForcibJe  Entry  and  Detainer,  88  90-93. 

JurlsdlcUon  of  district  court  on  appeal, 
see  Courts,  ||  161,  162. 

Prosecuting  error  as  general  appearance, 

see  Appearancv.  88  49,  50. 

Review  of  Judgment  of  intermediate  court, 

see  Appeal  and  Error. 

Nature  and  form  of  remedy. 

284.  (1871.)  Appeals  under  town  slta 
act  are  not  governed  by  the  act  subsequently 
passed  regulating  appeals  in  Justices'  courts. 
They  are  sufficient  if  Uken  orally  on  the 
date  of  the  mayor's  decision  and  note  la 
his  docket.  Netecomb  v.  Boulware,  1 
Neb.  428. 

285.  (1875.)  Exceptions  to  the  opinion 
of  the  probate  judge  upon  questions  of  law 
arising  during  the  trial  cannot  be  reviewed 
upon  petition  in  error,  unless  the  cause  is 
tried  by  a  jury.  Kellogg  v.  Huntington,  4 
Neb.  96. 

286.  ( 1881 .)  Appeals  from  the  Judg- 
ments of  county  courts  are  regulated  by  the 
law  governing  appeals  from  the  Judgments 


of  Justices  of  the  peace.  Rogers  v.  Russell, 
11  Neb.  361  (9  N.  W.  547). 

287.  (1893.)  In  a  civil  action  in  the 
county  court  an  appeal  is  to  be  taken  in  the 
same  manner  as  If  before  a  justice  of  the 
peace.  McKinley  d  Lanning  v.  Chapman, 
37  Neb.  378  (  55  N.  W.  882). 

288.  (1893.)  The  appropriate  and  proper 
remedy  for  reviewing  a  decision  of  a  Justice 
of  the  peace  In  granting  a  new  trial  on  the 
ground  of  fraud,  partiality,  or  undue  means 
is  the  ordinary  one  of  a  petition  in  error 
to  the  district  court,  and  not  mandlunns. 
State,  ex  rel.  OalUgher,  v.  Bolmes,  38  Neb. 
365  (56  N.  W.  979). 

289.  (1893.)  Certiorari  will  not  lie  to 
review  a  decision  of  a  county  court  on  the 
ground  that  such  decision  Is  against  the 
weight  of  the  evidence.  Moline,  Milbum  4 
Stoddard  Co.  V.  Curtis,  38  Neb.  520  (57  N. 
W.  161). 

290.  (1897.)  An  appeal  from  a  Judg- 
ment of  a  Justice  of  the  peace  on  two  causes 
of  action,  one  for  plaintiff  and  one  favorabL^ 

to  defendant,  brings  up  the  whole  case. 
Huffman  v.  Ellis,  52  Neb.  688  (73  N.  W.  10). 

291.  (1899.)  Appeals  from  judgments  of 
a  county  court  are  taken  in  the  same  man- 
ner as  appeals  from  justices  of  the  peace. 
Ayres  v.  Duggan,  57  Neb.  750  (78  N.W.296). 

Statutory  proviaiona. 

292.  (1876.)  The  act  "raKnlaUng  ap- 
peals from  the  Judgments  of  probate  Judges 
and  justices  of  the  peace"  (Laws  1876,  p. 
58),  being  In  contravention  of  that  clause  at 
the  constitution  that  "no  bill  shall  contain 
more  than  one  subject,  which  shall  be 
clearJy  expressed  in  Its  title;  and  no  law 
shall  be  revived  or  amended,  unless  the  new 
act  contains  the  entire  act  rerlred  and  sec- 
tions amended."  is  void.  SmaiU  v.  WMte. 
4  Neb.  353. 

293.  (1888.)  The  act  providing  for  an 
iM^peal  from  the  dectaltm  of  the  eonnty 
court  matters,  approved  February  28.  1881. 
is  complete  in  Itself,  and  repeals  by  Impli- 
cation, so  far  as  there  is  conflict,  sections 
234,  235,  236,  237,  and  238  of  cbapter  23 
of  the  Compiled  Statutes.  Malick  v.  McDer- 
mott's  Estate,  26  Neb.  267  (41  N.  W.  157); 
(1889)  Davis  v.  Davis,  27  Neb.  869  (44  N. 
W.  40). 

294,295.  (1889.)  Chapter  97,  Session 
Laws  of  1887,  being  "An  act  to  amend  sec- 
tion 1011  of  the  code  of  civil  procedure."  and 
which  also  provides  a  substitute  for  see- 
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tkn  lOlOa,  Is  constitutional  In  so  far  as  It  was 
unendBtorr  of  tlie  section  referred  to,  and 
to  that  extent,  at  least,  valid.  Muldoon  v. 

Levi,  25  Neb.  457  (41  N.  W.  280). 

296  (1907.)  Proceedings  in  error  from 
a  county  court  are  sorerned  by  the  statute 
prorlding  for  error  proceedings  from  a  Judg- 
meot  of  a  justice  of  the  peace.  Oakdale 
Beat  6  Light  Co.  v.  Seymour,  78  Neb.  47 
(110  N.  W.  541).  [Overruled  on  rehearing. 
78  Neb.  50.] 

Appellate  Jurisdiction. 

297.  (1884.)  Where  judgment  is  taken 
by  default,  an  appeal  taken  to  the  district 
conrt  by  the  party  In  default,  and  the  tran- 
script le  filed  In  the  district  court  by  the 
appellee,  he  thereby  waives  objection  to  Uie 
inrisdlctiOtt.  Dean  v.  Kinman,  15  Neb.  492 
120  N.  W.  112). 

298.  (1888.)  Where  a  cause  is  tried  be- 
fore a  justice  of  the  peace,  and  on  appeal 
in  the  district  court  without  objection  to  the 
jarisdlction  of  the  court,  utd  the  want  of 
Jurisdiction  does  not  appear  on  the  fact  of 
the  papers,  the  objection  will  not  be  con- 
sidered Id  the  supreme  court.  McCiure  v. 
Campbell,  25  Neb.  57  (40  N.  W.  595). 

299.  (1894.)  Where  the  law  expressly 
forbids  an  appeal  in  a  certain  class  of  cases, 
the  appearance  of  the  appellee  does  not  con- 
fer jurisdiction  upon  the  appellate  court. 
In  such  case  there  is  a  want  of  jurisdiction 
of  subject-matter.  Moise  v.  Powell,  40  Neb. 
671  (69  N.  W.  79). 

 Effect   of   want   of  jurisdiction  of 

lower  court. 

300.  (1883.)  An  appeal  from  a  judg- 
ment of  the  county  court  In  a  personal  ac- 
tion gives  the  appellate  court  jurisdiction 
of  the  appellant  regardless  of  whether  the 
lower  court  bad  acquired  jurisdiction  over 
him  or  uot.  Pearson  v.  Kanaoi .  Mfg.  Co., 
14  Neb.  211  (14  N.  W.  346). 

301.  (1883.)  A  district  court  cannot 
acquire  jurisdiction  of  a  cause  on  appeal 
from  the  county  court  if  the  county  court 
had  no  jurisdiction  of  the  subject-matter. 
Brondberg  v.  Babboti.  14  Neb.  517  (16  N. 
W.  846). 

302.  (1883.)  Want  of  jurisdiction  of  the 
sabject  matter  cannot  be  waived  by  con- 
sent of  the  parties,  and  an  appeal  from  the 
judgment  in  such  a  case  confers  no  juris- 
diction on  the  appellate  court.  Brondberg 
V.  Bttbhott,  14  Neb.  617  (16  N.  W.  845). 

303.  (1883.)    If  the  court  has  Jurisdic- 


tion of  the  subject-matter,  although  no  steps 
have  been  taken  to  obtain  jurisdiction  of 
defendant.  If  he  voluntarily  takes  an  appeal 
or  writ  of  error  he  waives  all  objections  to 
the  Jurisdiction  of  the  court.  Brondberg  v. 
Babbott.  14  Neb.  517  (16  N.  W.  845) ; 
Shawmo  V.  Love,  15  Neb.  142  (17  N.  W. 
264).  [Overruled.  39  Neb.  158;  6  Unof.  32.] 

304.  (1885.)  A  defendant  who  resides 
In  a  different  county  from  that  In  which 
the  action  is  brought,  and  denies  the  Juris- 
diction of  the  court  over  his  person,  should 
have  the  ruling  of  the  court  on  his  objection 
thereto  reviewed  on  error  and  not  by  appeal. 
By  appealing  he  enters  a  general  appear- 
ance. Dunn  V.  Haines.  17  Neb.  660  (23  N. 
W.  501). 

305.  (1893.)  When  the  court  has  not 
otherwise  obtained  Jurisdiction  of  the  per- 
son of  a  defendant,  he  does  not  submit  him- 
self to  Its  jurisdiction  by  appealing  or 
prosecuting  error.  Hurlburt  v.  Palmer,  39 
Neb.  158  (57  N.  W.  1019). 

306.  ( 1896. )  After  a  cause  was  re- 
manded to  the  county  court  for  final  Judg- 
ment, the  county  Judge,  acting  under  the 
order  of  the  district  court,  attempted  to 
render  a  Judgment  or  to  amend  its  former 
one,  and  from  this  action  an  appeal  was 
taken,  of  which  a  motion  to  dismiss  on  the 
part  of  defendant  was  overruled.  The  de- 
fendant did  not  appear  further  and  his  de- 
fault was  entered  and  judgment  taken 
against  him.  Held.  That  the  judgment  was 
void;  that  the  county  judge  had  no  jurisdic- 
tion when  he  rendered  the  judgment,  and 
the  district  court  acquired  none  by  the  at- 
tempted appeal.  Beat  v.  Stewart,  48  Neb. 
859  (67  N.  W.  881). 

307.  (1898.)  A  district  court  cannot  ac- 
quire jurisdiction  of  a  cause  If  the  court 
from  which  the  appeal  was  taken  had  no 
Jurisdiction  of  the  subject-matter.  Jacob- 
son  V.  Lynn,  54  Neb.  794  (75  N.  W.  243). 

308.  (1903.)  Where  a  Judgment  of  an 
inferior  court  is  reversed  in  the  district 
court,  for  want  of  jurisdiction  of  the  former 
to  render  the  Judgment,  the  filing  of  the  pe- 
tition in  error  and  the  prosecution  of  error 
from  such  Judgment,  does  not  constitute  a 
general  appearance  in  the  district  court  in 
the  original  action,  nor  confer  jurisdiction 
upon  such  court  to  set  the  case  down  for 
trial  and  render  Judgment  upon  the  merits. 
Baatian  v.  Adams.  5  Unof.  32  (97  N.  W.  231). 

Decisions  reviewable. 

309.  (1878.)  Error  will  He  upon  a  Judg- 
ment or  final  order  of  the  county  court 
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which  affects  a  substantial  right  In  effect 
determines  the  action,  or  which  affects  a 
substantial  right  in  a  special  proceeding, 
or  upon  a  summary  application  In  an  action 
aCter  Judgment,  when  the  sune  a^pean  on 
the  record  of  the  county  conrt.  Rudolf  v. 
Wintera.  7  Neb.  125. 

310.  (18S0.)  It  is  only  from  a  final 
Judgment  of  a  justice  of  the  peace  that  an 
appeal  lies.  BiOdle  v.  Tates,  10  Neb.  610 
(7  N.W.289);  (1896)  Dtmlow  v.  DoOenOorf, 
47  Neb.  328  (66  N.  W.  409). 

311.  (1880.)  Ajudgment  for  costs  merely, 
on  the  Terdict  of  a  jury  In  favor  of  the 
defendant,  la  not  final,  and  no  appeal  lies 
therefrom.  RiOdle  v.  Yatea,  10  Neb.  610 
(7  N.  W.  289). 

312.  (1884.)  An  appeal  will  He  to  the 
district  court  from  any  order,  judgment,  or 
decree  of  the  county  court  in  all  matters 
of  probate  jurisdiction.  Bfmo  v.  WalUtce,  16 
Neb.  293  (20  N.  W.  314). 

313.  (1894.)  A  judgment  rendered  by  a 
Justice  of  the  peace  on  an  award  made  by 
arbitrators  under  the  provisions  of  article 
III,  chapter  2,  Compiled  Statutes  1893,  Is 
no  more  conclusive  or  final  than  an  ordl- 
nary  Judgment  at  law  rendered  by  inch 
jiutlee,  and  may  be  appuded  from  by  elthw 
of  the  parties  to  such  ward.  HoUtb  v.  Mit- 
Chfith  42  Neb.  389  (60  N.  W.  696). 

314.  (1900.)  Chapter  82.  laws  1883,  at- 
tempting to  give  the  right  of  appeal  from 
the  Judgment  of  a  Justice  of  the  peace  in  ac- 
tions of  forcible  entry  and  detention,  is 
Told.  Armitrong  v.  Mayer,  60  Neb.  423  (88 
N.  W.  401). 

316.  (1901.)  No  appeal  lay  to  the  dis- 
trict court  from  the  Judgment  of  the  county 
court  in  proceedings  in  forcible  entry  and 
detainer  prior  to  the  enactment  of  chapter 
85,  laws  of  1901.  AdMnt  v.  Andrewa,  1  Unof. 
810  (96  N."W.  228);  (1902)  Bably  v.  Musser, 
64  Neb.  175  (89  N.  W.  742);  (1902)  Selleck 
V.  Feeney,  2  Unof.  739  (89  N.  "W.  1003); 
(1902)  Moore  v.  Heltzel,  3  Unof.  10  (90  N. 
W.  646). 

316.  (1902.)  The  Jurisdiction  of  the  dis- 
trict court  in  actions  of  forcible  entry  and 
detention,  on  void  appeal  from  the  county 
court,  being  derivative  only,  is  not  aided 
by  consent  of  parties.  Babhy  v.  Mueaer,  64 
Neb.  175  (89  N.  W.  742). 

317.  (1902.)  Proceeding  before  a  Jus- 
tice of  the  peace  on  trial  of  right  of  prop- 
erty, under  sections  996,  997  and  998  of  the 
code  of  civil  procedure,  are  reriewable  on 


error.  McConnick  Harvesting  Machine  Co. 
V.  Scott,  66  Neb.  479  (92  N.  W.  699).  IRe- 
hearing.    66  Neb.  481.] 

318.  (1902.)  The  order,  on  a  trial  of 
right  of  property  seized  under  attachment, 
under  section  996  et  aeq.  of  the  code  of 
civil  procedure,  to  be  Issued  by  a  justice 
to  the  officer,  directing  restoration  of  the 
property,  is  not  a  Judicial  order,  from  which 
error  will  lie,  but  merely  the  means  of 
a^rlslng  the  officer  of  ttie  result  of  the 
inquisition.  McComich  Harvesting  Machins 
Co.  V.  Scott,  66  Neb.  481  (92  N.  W.  699). 

319.  (1906.)  An  appeal  lies  firom  a  final 
order  or  Judgment  of  a  county  court  in  pro* 
bate  matters  to  the  district  court,  whether 
such  order  or  Judgment  be  upon  the  merlti 
or  otherwise.  Weeke  v.  "Wortman,  Tl  Neb. 
407  (109  N.  W.  603). 

——Amount  or  value  In  controversy, 

320.  (1878.)  In  an  action  of  replevin  to 
recover  possession  of  specific  property, 
commenced  before  a  Justice  at  the  peace  and 
tried  by  a  Jury,  an  appeal  may  be  taken 
from  the  Judgment  of  the  Justice  of  the 
peace  to  the  district  court,  without  r^ard 
to  the  amount  in  controversy.  Edward*  «. 
B<shutt,  7  Neb.  18. 

321.  (1890.)   Where  a  party  sues  In 

county  court  for  $20,  and  the  Jury  awards 
him  but  |15,  he  cannot  defeat  defendant's 
right  of  appeal.  In  pursuance  of  section 
1017  of  the  code,  by  filing  an  amended  pe* 
tltion  and  claiming  but  |19.  Finch  v.  Hart- 
pence,  29  Neb.  368  (45  N.  W.  684). 

322.  (1894.)  The  right  of  appeal  from 
the  judgment  of  a  justice  of  the  peace  upon 
the  verdict  of  a  Jury  must  be  determined 
by  the  amount  claimed  in  the  bill  of  particu- 
lars when  the  trial  was  had;  and  after  the 
right  of  appeal  had  arisen  and  been  e»^ 
cised,  the  appeal  should  not  be  dismissed 
because  In  the  appellate  court  there  has 
been  eliminated  from  consideration  a  part 
of  the  amount  claimed.  Kingsbury  v.  Frans, 
40  Neb.  400  (68  N.  W.  936). 

.  323.  (1894.)  Sections  985  and  1017  of 
the  code  of  civil  procedure,  forbidding  ap- 
peals from  Judgments  of  justices  of  the 
peace  where  not  more  than  920  is  claimed 
In  the  bill  of  particulars  and  the  esse  U 
tried  to  a  Jury,  are  not  repugnant  to  the 
constitution.  MoUe  v.  PoweU,  40  Neb.  671 
(69  N.  W.  79). 

324.  (1894.)  Wberer  a  case  was  tried  to 
a  Jury  in'  a  Justice's  court,  the  rliht  to  ap- 
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peal  depends  upon  the  amount  claimed  In 
the  bin  of  particulars.  Where  the  prayer  is 
for  Judgment  for  |20.  the  defendant  cannot 
Insist  upon  the  allowance  of  interest  in 
sddltlon  to  that  sum  for  the  purpose  of 
girlDg  him  the  right  to  appeal.  Moise  v. 
Ptwell.  40  Neb.  671  (69  N.  W.  79). 

325.  (1896.)  The  denial  of  the  right  of 
appeal  from  a  Justice  of  the  peace,  when 
the  amount  claimed  does  not  exceed  $20, 
b78ectiona958and  1017  of  the  code,  does  not 
Tjolate  section  3  of  the  bill  of  rights,  pro- 
hibiting the  taking  of  private  property 
without  due  process  of  law.  Chicoffo,  B.  <£  Q. 
R.  Co.  V.  HeadHek,  49  Neb.  286  (68  N. 
W.  489). 

326.  (1896.)  Sections  985  and  1017  of 
the  code,  denying  appeals  from  Judgments 
of  Justices  of  the  peace,  where  the  amount 
claimed  does  not  exceed  $20,  are  not  repug- 
aaat  to  the  consUtution.  Chicago,  B.  d  Q. 
R.  Co.  V.  Heaarick,  49  Neb.  286  (68  N.  W. 
489). 

327.  (1896.)  "Whether  the  Judgment  of  a 
justice  of  the  peace  is  appealable  is  made 
b7  section  986  of  the  code  of  civil  procedure 
to  depend  upon  the  amount  claimed  by 
elthep  the  plaintiff  or  defendant  in  the  bill 
of  particulars  filed  by  him  before  such  Jus- 
tice, and  not  upon  the  amount  for  which 
either  party  may  recover  a  Judgment.  Batea 
V.  Phvnix  Publishing  Co.,  60  Neb.  79  (69 
N.  W.  306). 

Bight  of  review. 

328.  (1881.)  In  all  cases  not  otherwise 
specially  provided  for  by  law,  either  party 
vaty  appeal  from  the  final  Judgment  of  any 
Justice  of  the  peace,  to  the  district  court  of 
the  county  where  the  judgment  was  ren- 
dered. Rogerg  v.  Rustell,  11  Neb.  361  (9  N. 
W.  547). 

329.  (1883.)  A  party  to  an  action  be- 
fore a  Justice  is  not,  by  his  neglect  to  ap- 
pear and  make  defense,  deprived  of  his 
right  to  appeal.  Andrew*  v.  MuUing,  14  Neb. 
248  (15  N.  W.  216). 

$30.  (1884.)  The  consent  of  the  county 
judge  is  unnecessary  to  obtain  an  appeal. 
Bazao  V.  Wallace,  16  Neb.  293  (20  N. 
W.  314). 

331.  (1902.)  By  section  42,  chapter  20, 
Compiled  Statutes,  a  right  of  appeal  is 
given  to  any  person  affected  by  any  final 
order.  Judgment  or  decree  of  the  county 
court  in  all  matters  of  probate  jurisdiction. 
Gannon  v.  Phelan,  64  Neb.  220  (89  N. 
W.  1028). 


Effect  of  failure  to  interpose  defense. 

332.  (1881.)  No  appeal  lies  in  favor  of 
defendant  from  Judgment  of  justice  ren- 
dered by  default;  but  If  plaintiff  treat  such 
appeal  as  valid,  and  without  objection  file 
the  necessary  pleadings  on  his  part  to  make 
up  the  Issues  for  a  trial  on  the  merits.  In 
the  appellate  court,  it  is  too  late  to  object 
on  the  trial  to  the  validity  of  the  appeal. 
MinnmpoHs  Harvests  Workg  v.  Sedges.  11 
Neb.  46  (7  N.  W.  631). 

333.  (1881.)  No  appeal  can  be  taken  to 
the  district  court,  except  a  defense  has 
been  interposed  on  the  trial  before  the  Jus- 
tice. Btrine  v.  Kingabaker,  12  Neb.  62  (10 
N.  W.  634);  (1881)  Minneapolia  Harveater 
Works  V.  Hedges,  11  Neb.  46  (7  N.  W.  531). 

334.  (1884.)  A  party  who  appears  in  the 
case  at  the  trial  before  a  Justice  of  the 
peace  may  appeal  to  the  district  court  al- 
though he  offered  no  afflrmative  proof. 
Baier  v.  Humpall,  16  Neb.  127  (20  N. 
W.  108). 

335.  (1884.)  A  defendant  who  has  ap- 
peared "at  the  return  day  of  the  summons" 
or  attended  "at  the  time  to  which  a  trial 
has  been  adjourned,"  and  has  made  the 
necessary  bill  of  particulars,  will  not  be 
denied  the  right  of  appeal.  Cleghorn  v. 
Waterman,  16  Neb.  226  (20  N.  W.  636): 
(1885)  Crippen  V.  Church,  17  Neb.  804  (22 
N.  W.  567). 

336.  (1884.)  A  party  who  In  good  faith 
contests  a  plaintiff's  right  to  recover  before 
a  Justice  of  the  peace,  as  by  the  examina- 
tion or  cross-examination  of  witnesses,  may 
appeal  to  the  district  court.  RawaU  v. 
Brewer,  16  Neb.  444  (20  N.  W.  891). 

337.  (1886.)  Where  a  transcript  of  a 
justice's  docket  shows  that  the  parties  were 
present  at  a  trial,  and  that  the  cause  was 
tried,  both  parties  being  sworn  and  exam- 
ined as  witnesses,  the  fact  that  the  defend- 
ant was  called  as  a  witness  for  plaintiff  will 
not  deprive  him  of  the  right  of  appeal  to 
the  district  court.  Broadwater  v.  Jacoby,  19 
Neb.  77  (26  N.  W.  629). 

338.  (1887.)  A  party  who  has  appeared 
in  an  action  before  a  justice  of  the  peace 
and  entered  into  an  agreement  continuing 
the  cause,  may  appeal  from  the  Judgment 
rendered  against  him  before  such  justice. 
Smith  V.  Borden,  22  Neb.  487  (36  N. 
W.  218). 

339.  (1888.)  An  action  was  Instituted 
before  a  Justice  of  the  peace.  Prior  to  the 
return  day  the  defendants  caused  subpoenas 
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to  be  Issued  for  their  witnesses,  which 
were  served,  and  the  witnesses  appeared. 
On  that  day  the  trial  was  adjourned  for 
thirty  days,  on  the  application  of  the  plain- 
tiff. On  the  day  to  which  the  trial  was 
adjourned  the  defendants  appeared  and  ob- 
jected to  the  jurisdiction  of  the  court  over 
them.  The  objection  was  overruled,  and 
upon  being  required  by  the  court  to  plead 
or  be  defaulted,  they  withdrew  from  court, 
and  the  trial  proceeded  In  their  absence,  re- 
sulting Id  a  judgment  against  them.  They 
appealed  the  case  to  the  district  court, 
where,  upon  motion,  the  appeal  was  dis- 
missed as  having  been  taken  from  a  judg- 
ment rendered  in  their  absence.  Held.  Error. 
Hoicard  Bro$.  v.  Jay,  25  Neb.  279  (41  N.  W. 
148). 

340.  (1890.)  A  defendant  In  an  action 
pending  before  a  justice  of  the  peace  ap- 
peared on  the  return  day  of  the  summons 
and  filed  a  motion  to  require  the  plaintiff 
to  give  fiecuTlty  for  costs,  also  an  aaidavtt 
for  continuance.  Thereupon  the  cause  was 
■continued  to  a  subsequent  date,  at  which 
time  the  defendant  again  appeared,  filed  an 
answer,  and  caused  subpcenas  to  be  Issued 
for  his  witnesses,  which  were  served.  The 
trial  was  by  agreement  of  parties  adjourned 
for  ten  days.  On  the  day  to  which  the  trial 
was  last  adjourned  the  defendant  did  not 
appear  and  Judgm«)t  was  rendered  against 
him.  The  defendant  appealed  to  the  district 
court,  where,  upon  motion  of  the  plaintift, 
the  appeal  was  dismissed  because  the  Judg- 
ment was  rendered  in  the  absence  of  the 
defendant.  Hvld,  Error.  Stevens  v.  Nebraska 
rf  loica  Ins.  Co.,  29  Neb.  187  (45  N.  W.  284). 

341.  (1892.)  A  defendant  who  has  ap- 
peared m  an  action  before  a  justice  of  the 
peace  may  appeal  from  the  Judgment,  not- 
withstanding he  was  not  present  at  the 
trial.  Carr  v.  Lutcher,  35  Neb.  318  (53  N. 
W.  144);  (1894)  Crumay  V.  Henry,  40  Neb. 
716  (59  N.  W.  369). 

342.  (1903.)  Where  defendant  Is  sued 
\n  the  county  court,  appears,  files  an  answer, 
and  participates  In  the  trial  by  cross- 
examining  plaintiff's  witnesses,  he  Is  en- 
titled to  an  appeal  from  a  Judgment  ren- 
dered against  him.  CreigMon  v.  Chicago,  R. 
I.  d  P.  R.  Co .  68  Neh.  456  (94  N.  W.  627). 

■  ■    Joint  parties. 

343.  (1896.)  One  of  several  defendants, 
having  separate  and  distinct  defenses,  may 
prosecute  an  appeal  from  the  county  court 
to  the  district  court  without  Joining  his 


co-defendants.   Po/.';  v.  Covcll,  43  Neb.  884 
(62  N.  W.  240). 

Presentation  and  reservation  of  gronnds  of 

review. 

344.  (1894.)  Assignments  of  error  not 
presented  to  the  district  court  on  error  from 
a  justice  of  the  peace  will  not  be  consldere:' 
in  the  supreme  court  In  reviewing  a  judg- 
ment of  affirmance.  Weeks  v.  Wheeler,  41 
Neb,  200  (59  N,  W.  554). 

345.  (1898.)  In  error  proceedings  it  will 
not  be  assumed  that  no  bill  ot  particulars 
had  been  filed  with  a  Justice  of  the  peace 
before  he  rendered  the  judgment  assailed, 
when,  before  said  j;:dgment.  no  such  ques- 
tion was  raised.  McKibben  v.  Barrit,  $4 
Neb.  620  (74  N.  W.  952). 

 Exceptions  or  objections. 

346.  (1891.)  The  iffovislons  of  the  code 
authorizing  the  taking  of  exceptions  to  the 
opinion  of  a  justice  of  the  peace  upon  ques- 
tions of  law  arising  during  the  trial,  in 
cases  tried  by  a  jury,  do  not  extend  to  or 
include  questions  touching  the  sufficiency  of 
evidence  to  support  the  verdict.  Chicago. 
B.  d  Q.  R.  Co.  V.  Ooracke,  32  Neb.  90  (48 
N.  W.  879). 

347.  (1895.)  The  manner  of  preserving 
exceptions  in  county  courts  and  before  jus- 
tices of  the  peace  Is  provided  by  sections 
988  and  1086  of  the  code.  The  exceptions 
must  be  entered  upon  the  docket  of  the  jus- 
tice Or  county  judge  and  be  presented  to 
the  district  court  by  a  transcript  of  that 
docket.  Sedgwick  v.  Durham,  45  Neb.  86 
(63  N.  W.  142). 

348.  (1896.)  A  litigant  who  does  not  ob- 
ject to  mere  irregularities  in  receiving  a 
verdict,  when  the  existence  of  such  irregu- 
larities is  known  to  blm  at  the  time  they 
occur,  cannot  complain  of  them  for  the 
first  time  upon  error  proceedings  la  the 
district  court.  Jones  v.  Driscotl,  46  Neb. 
575  (65  N.  W.  194). 

 Kotion  to  set  aside  default  Judgment 

349.  (1878.)  The  statute  specially  pro- 
vides that  a  judgment  given  In  the  absence 
of  a  party,  sued  and  served  with  process  in 
a  justice's  court,  may  be  set  aside  and  a 
trial  had  In  which  the  defendant  can  set 
up  all  hlB  defenses;  and  in  such  case  an 
appeal  will  not  lie  to  the  district  court 
until  after  the  proper  motion  shall  have 
been  made  to  set  aside  such  judgment 
Clendenning  v.  Crawford  <fi  McLaughlin,  7 
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Neb.  474.  [Overruled.  Carr  v.  Luther,  35 
Neb.  318.1 

m  ( 1881.)  Defendant  in  default  in 
Justice  court  cannot  appeal  until  after  ap- 
pearance and  motion  to  set  same  aside,  etc., 
and  if  he  appear  but  absent  himself  on  the 

day  of  trial,  he  Is  not  entitled  to  have  Judg- 
ment against  him  set  aside.  Strine  v. 
KiHptbaker,  12  Neb.  62  (10  N.  W.  534). 

Fifties. 

35L  (1898.)  The  fact  that  plalntUEa  In 
the  district  court  are  different  from  those 
named  In  the  summons  issued  by  the  Jus- 
tice of  the  peace  before  whom  the  action 
was  brought  affords  no  reason  for  striking 
from  the  flies  the  petition  filed  in  the  dis- 
trict court.  Hortzell  v.  McClurg,  64  Neb. 
31S  (74  N.  W.  626). 

Beqidsites  and  pToceedings  for  tranafer  of 
cause. 

362.  (1889.)  The  allegation  that  a  party 
sought  in  good  faith  to  dismiss  an  action 
which  he  had  brought  before  a  justice  of  the 
peace,  and  that  defendant  appeared  and  ob- 
tained an  adjournment  until  a  time  when 
plaintiff  was  compelled  to  remove  from  the 
county,  and  afterwards  fraudulently  pro- 
cured a  Judgment  In  his  favor,  of  which 
pMntlff  did  not  learn  until  about  a  year 
ud  a  half  after  its  rendition,  would  not.  if 
proven,  be  sufficient  to  extend  the  time  for 
taUng  an  appeal  under  section  1007  of  the 
code;  even  though  plaintiff  was  a  foreigner, 
and  his  failure  to  understand  the  English 
language  may  have  caused  him  to  be  mis- 
isformed  by  the  Justice.  MtlJer  v.  Ownp, 
28  Neb.  412  (44  N.  W.  486). 

■I      ■  Petltloii  in  mot, 

353.  (1894.)  Where  a  proceeding  in 
error  Is  prosecuted  from  the  Judgment  of  a 
Justice  of  the  peace  to  the  district  court,  a 
petition  in  error  must  be  filed  In  that 
court,  specifically  enumerating  the  errors 
relied  on  for  a  reversal  of  such  Judgment; 
and  to  enable  the  supreme  court  to  review 
the  judgment  of  the  district  court  on  said 
oTor  proceeding;  the  petition  in  error,  oa 
which  the  district  court  acted,  must  be  In- 
corporated into  the  record  brought  here. 
Lean  v.  Andrewa,  .38  Neb.  666  (67  N. 
W.  401). 

364.  (1898.)  An  error  proceeding  from 
a  county  court  to  a  district  court  Tests  the 
latter  with  no  jurisdiction  to  Inquire 
whether  there  was  error  in  the  county  court, 
in  the  absence  of  a  petition  in  error.  Baacke 
V.  J>nm,  B7  Neb.  »2  (77  N.  W.  841). 


 Bond. 

355.  (1884.)  Where  an  appeal  is  sought 
to  be  taken  from  the  judgment  of  a  county 
judge,  and  appellant  files  his  appeal  bond 
in  the  proper  amount,  with  two  sureties, 
within  the  time  required  by  law,  the  ac- 
ceptance of  such  bond  by  the  cdunty  Judge 
and  spreading  it  upon  the  docket  is  a  suffi- 
cient approval  of  the  bond,  unless  the  party 
desiring  to  take  the  appeal  Is  notified  of 
the  fact  ttiat  the  county  judge  refuses  to 
approve  the  bond  and  sureties.  A«cA  v. 
Wiley,  16  Neb.  41  (20  N.  W.  21). 

356.  (1884.)  An  appeal  bond  duly  filed 
and  approved  is  not  void,  and  If  defective 
may  be  amended  or  a  new  bond  given. 

Bazzo  V.  Wallace,  16  Neb.  293  (20  N.  W.  314). 

357.  (1884.)  Where  objection  is  made 
by  motion  to  an  appeal  bond,  the  defect 
complained  of  must  be  spedflcally  pointed 
out.  It  Is  not  suffldent  to  object  generally, 
as  that  the  bond  does  not  conform  to  the 
requirements  of  the  statute.  Bazzo  v.  Wal- 
lace, 16  Neb.  293  (20  N.  W.  314). 

358.  (1888.)  If  the  justice  requires 
proof  of  the  genuineness  of  the  signatures, 
or  of  the  sufficiency  of  the  sureties,  of  an 
appeal  bond,  he  should  make  it  known  when 
the  bond  is  received  by  him,  or  soon  there- 
after; otherwise  the  objection  will  be 
waived.  State,  eat  reJ.  Morriaon,  v.  Clark,  24 
Neb.  318  (38  N.  W.  832). 

359.  (1896.)  A  bond  for  an  appeal  from 
a  justice  of  the  peace  to  the  district  court 
is  approved,  where  the  Justice  receives  it, 
examines  it,  expresses  himself  as  satisfied  and 

retains  it  In  hla  custody.  Bingham  v.  SKoAle, 
45  Neb.  82  (63  N.  W.  143). 

360.  (1896.)  It,  in  an  appeal  to  the  dis- 
trict court  from  a  judgment  of  a  justice 
of  the  peace,  the  appeal  bond  is  believed 

to  be  insufficient,  It  Is  proper  for  the  ap- 
pellee to  file  a  motion  asking  the  court  to 
order  a  change  or  renewal  of  such  under- 
taking. Oalligher  v.  Wolf,  47  Neb.  689  (66 
N,  W.  646). 

361.  (1896.)  Where  a  motion  Is  filed 
asking  the  court  to  order  a  change  or  re- 
newal of  an  undertaking  given  on  appeal 
from  a  judgment  of  a  justice  of  the  peace, 
if  the  court  la  satisfied  of  the  lnsufll(^ency 
of  the  appeal  undertaking,  it  may  make  the 
order  requested,  and  it  Is  proper  practice  to 
fix  the  time  within  which  such  change  or 
renewal  shall  be  effected  and  to  enter  a 
dismissal  of  the  action  for  a  non-compliance 
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with  such  order.  Galligher  v.  Wolf,  47  Neb. 
589  (66  N.  W.  645). 

362.  (1897.)  The  district  court  has  jurla- 
dlction  to  vacate  or  set  aside  a  supersedeas 
bond  approved  by  the  clerk  of  such  court, 
where  the  surety  on  the  bond  is  insufficient, 
and  no  transcript  of  the  record  has  been 
lodged  In  the  appellate  court  for  the  pur- 
pose ol  appeal  or  error  proceedings.  Bates 
V.  Stanley,  61  Neb.  252  (70  N.  W.  972). 

S68.  (1897.)  The  statutes  requiring  one 
who  appeals  from  a  judgment  of  the  county 
court  to  give  a  bond'are  valid.  Hier  v.  An- 
heuser-Busch  Brewing  Aaa'n,  52  Neb.  144  (71 
N.  W.  1005). 

364.  (1898.)  A  bond  for  appeal  from  a 
county  court  is  not  required  to  be  signed  by 
the  appellant,  but  Is  sufficient  it  executed 
by  a  good  and  sufficient  surety.  Chaae  v. 
Omaha  Loan  A  Trust  Co.,  56  Neb.  358  (76 
N.  W,  896):  (1899)  Ayres  v.  Duggan,  57 
Neb.  750  (78  N.  W.  296). 

365.  (1899.)  An  appeal  undertaking 
must  be  In  double  the  amount  of  the  judg- 
ment and  costs.  If  insufficient  In  amount,  It 
may  be  amended.  Deere,  Wells  <£  Co.  v. 
Bodges,  59  Neb.  288  (80  N.  W.  897). 

366.  (1899.)  The  approval  by  a  county 
judge  of  an  appeal  bond  on  a  legal  holiday, 
If  in  the  nature  of  a  judicial  act,  is  not 
within  the  inhibition  of  section  38,  chapter 
19,  Complied  Statutes,  which  provides  that 
"no  court  can  be  opened,  nor  can  any  Judi- 
cial business  be  transacted,  on  Sunday,  or 
on  any  legal  holiday,"  and  the  approval  Is 
valid.  Deere,  Wells  di  Co.  v.  Bodges,  59  Neb. 
288  (80  N.  W.  897). 

367.  (1899.)  The  requirement  of  statute 
that  an  appeal  undertaking  be  approved  by 
a  county  Judge  is  mandatory,  and  It  must 
be  presented  for  approval  within  ten  days 
from  the  rendition  of  the  judgment.  Deere, 
Wells  d  Co.  V.  Bodges,  59  Neb.  288  (80  N. 
W.  897). 

368.  (1904.)  Ad  appeal  bond  signed 
only  by  the  judgment  debtors,  If  approved 
by  the  justice  rendering  the  Judgment,  is 
sufficient  to  confer  Jurisdiction  on  the  ap- 
pellate court  to  have  the  defect  corrected. 
State  Savings  Loan  Ass'n  v.  Johnson,  70 
Neb.  753  (98  N.  W.  32). 

369.  (1904.)  The  sustaining  of  an  ob- 
jection to  Jurisdiction  in  the  appellate  court 
on  appeal  from  a  justice  of  the  peace,  on  the 
ground  that  the  appeal  bond  is  defective.  Is 
harmless  error,  where  the  objection  was 
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pending  for  at  least  twelve  di^e.  and  ap- 
pellants made  no  offer  or  application  to  be 
allowed  to  furnish  a  anfflclent  bond.  State 
Savings  <E  Loan  Ass'n  v.  Johnson,  70  Neb. 

753  (98  N.  W.  32). 

370.  (1905.)  In  order  to  confer  Jurisdic- 
tion upon  a  district  court  upon  appeal  from 
a  Judgment  of  a  Justice  of  the  peace,  the 
justice's  docket  must  show  affirmatively 
not  only  that  an  undertaking  such  as  the 
law  requires  was  executed  within  the  pre- 
scribed time,  but  that  It  was  delivered  to 
the  Justice  to  be  entered  upon  his  records. 
Caster  v.  Scheuneman,  74  Neb.  243  (104  N. 
W.  152). 

371.  (1907.)  It  Is  error  for  the  district 
court  to  dismiss  an  appeal  from  the  Judg- 
ment of  a  county  court  for  an  insufficient 
bond,  where  the  bond  given  contains  all 
the  statutory  provisions  and  is  signed  by  a 
surety  and  approved  by  the  county  Judge. 
Northup  V.  Bathrick,  78  Neb.  62  (110  N. 
W.  685). 

372.  (1907.)  The  word  "Cashier"  ap- 
pended to  the  signature  of  a  surety  on  an 
appeal  bond  Is  merely  descriptio  persoiur. 
Northup  V.  Bathrick,  78  Neb.  62  (110  N. 
W.  686). 

373.  (1907.)  Where  the  only  objection 
made  to  an  appeal  l>ond  is  that  the  surety 
did  not  sign  in  the  presence  of  the  justice, 
the  party  tendering  the  bond  is  entitled  to 
a  mandamus  directing  the  Justice  to  ap- 
prove the  same.  State,  ex  reJ.  Rickgauer,  v. 
Kloke,  78  Neb.  13S  (110  N.  W.  687). 

 Notioe  of  appeaL 

374.  (1884.)  The  act  of  February  28. 
1881,  in  relation  to  appeals  from  the  decision 
of  the  county  court  In  certain  matters,  does 
not  require  a  notice  of  appeal  to  be  given 
to  the  adverse  party.  Basszo  v.  Wallace,  16 
Neb.  293  (20  N.  W.  314). 

375.  (1888.)  No  notice  of  appeal  Is  re- 
quired. Malick  V.  McDermotra  Estate,  25 
Neb.  267  (41  N.  W.  157). 

376.  (1894.)  Where  ait  appeal  Is  taken 
to  the  district  court  from  a  judgment  of  a 
justice  of  the  peace,  the  appellant  is  not 
required  to  give  notice  of  the  appeal  to  hia 
adversary.  McBrien  v.  Riley.  38  Neb.  661 
(57  N.  W.  385). 

■  Appearance. 

377.  (1881.)  When  on  appeal  from  a 
judgment  of  a  Justice  of  the  peace  an  ap- 
pellee answer  and  go  to  trial  In  the  district 
court,  he  cannot  assign  it  as  error  that  he 
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was  required  by  the  court  to  do  so  before 
the  time  required  by  law.  Cobbey  v.  Burka, 
11  Neb.  157  (8  N.  W.  386). 

378.  (1896.)  When  an  appeal  from  a 
Justice  of  the  peace  to  the  district  court  Is 
taken  In  the  time  prescribed  by  law,  and 
both  parties  appear  In  the  appellate  court 
and  without  objection  file  pleadings,  and  the 
cause  is  noticed  for  trial,  it  Is  then  too  late 
for  the  appellee  to  object  to  the  validity  of 
the  appeal.  Olafiin  v.  American  Ifat.  Bank 
of  OinaHa,  46  Neb.  884  (6S  N.  W.  10B6).  . 

 Objections. 

379.  (1898.)  An  objection  that  by  the 
default  of  one  of  two  Joint  appellants  from 
a  decision  of  the  county  court,  the  appeal 
tailed  as  to  both  cannot  be  raised  by  merely 
objecting  to  the  evidence  on  the  trial.  Ifo- 
line,  Milbum  <£  StoMard  Co.  v.  Hamilton, 
56  Neb.  1S2  (76  N.  W.  465). 

Transcript  and  record. 

Prepayment  of  fees  tor  transcript,  see 
ante,  I  27. 

380.  (1884.)  Where  a  case  is  tried  be- 
fore a  Justloe  of  the  peace  and  Judgment 
rendered,  an  appeal  taken  to  the  district 
court  and  dismissed,  there  .Is  no  authority 
la  the  supreme  court  to  require  the  justice 
to  certify  an  amendment  transcript  directly 
to  this  court.  Cleghorn  v.  "Waterman,  16 
Neb.  225  (20  N.  W.  252). 

381.  (1889.)  A  judgment  was  rendered 
against  defendant  in  the  county  court. 
Within  ten  days  thereafter  he  flled  an  under- 
taking for  appeal.  Subsequently,  but  more 
than  thirty  days  after  the  rendition  of  the 
Judgment,  he  filed  his  transcript  in  the  dis- 
trict court,  whereupon  defendant  In  error 
filed  his  motion  for  a  judgment  in  his  favor, 
similar  to  that  entered  by  the  county 
coart,  without  filing  an  additional  tran- 
script. The  motion  was  sustained  and  judg- 
ment entered  accordingly.  BeUl,  No  error. 
Uuiaoon  V.  Levi,  25  Neb.  457  (41  N.  W.  280). 

382.  (1890.)  The  action  was  originally 
brought  and  tried  before  the  county  judge, 
and  taken  thence  to  the  district  court  upon 
a  petition  in  error;  in  the  district  court 
the  plaintiff  In  error  suggested  diminution 
of  the  record,  with  request  for  an  order 
thereon  to  the  county  Judge.  No  order  upon 
this  suggestion  appears  In  the  record  proper, 
but  It  appears  by  a  certified  copy  of  the 
Judge's  minutes  that  such  request  was  al- 
lowed and  an  amended  transcript  ordered. 
A  certificate,  though  Informal  and  imperfect, 


was  made  and  presented  In  conformity  to 
the  order  the  same  day  by  the  county  judge, 
and  was  allowed  to  remain  as  a  part  of  the 
record,  no  motion  to  perfect  the  record  be- 
ins  made.  Held,  That  the  assignments  of 
error  In  such  case,  that  "I.  The  court  erred 
in  orerruling  the  motion  suggesting  a  dimi- 
nution of  the  record,"  and  "II.  The  court 
erred  in  not  allowing  a  complete  transcripc 
to  be  brought  up  from  the  county  court." 
must  be  ovemiled.  8tarh  v.  Bettamv.  29 
Neb.  608  (46  N.  W.  85). 

383.  (1890.)  An  amendment  of  the 
transcript,  made  after  trial  and  verdict  In 
the  district  court,  to  show  an  offer  to  con- 
fees  Judgment  In  order  to  prevent  costs,  is 
proper.  Elsanger  v.  Oroviiohn,  29  Neb.  139 
(45  N.  W.  273). 

384.  (1891.)  Where  a  transcript  of  a 
Judgment  rendered  in  a  Justice  court  is 
flled  by  either  party  In  the  district  court 
within  thirty  days  from  the  date  of  the 
Judgment,  the  appellate  court  will  thereby 
acquire  Jurisdiction  of  the  case,  although 
the  transcript  is  not  full  and  complete. 
Fulton  V.  Ryan.  33  Neb.  456  (50  N.  W.  430). 

385.  (1893.)  The  record  entry  of  a  Judg- 
ment rendered  In  the  county  court  as 
bodied  In  a  duly  authenticated  transcript 
Imports  absolute  verity,  and  cannot  be  varied 
or  contradicted  by  extrinsic  evidence  In  the 
appellate  court.  Sullivan  v.  Benedict,  36 
Neb.  409  (54  N.  W.  676);  (1895)  Dryfus  v. 
MoUne,  Milbum  d  Btoddard  Co,,  43  Neb.  233 
(61  N.  W.  599). 

386.  (1895.)  In  error  proceedings  from 
a  justice  of  the  peace  to  reverse  a  Judg- 
ment because  It  was  alleged  by  affidavit  that 
less  than  six  Jurors  found  the  verdict  upon 
which  was  based  such  Judgment,  the  recita- 
tions of  the  transcript  must  prevail  over 
contradictory  statements  embodied  in  the 
affidavit.  Jonet  v.  Driacoll,  46  Neb.  575  (66 
N.  W.  194). 

387.  (1897.)  Where,  In  an  appeal  to  a 
district  court,  there  is  no  evidence  of  the 
want  of  a  proper  date  on  a  summons  issued 
by  the  county  court  and  served  on  defend- 
ant, except  affidavit  Identifying  a  purported 
copy  of  the  summons,  the  affidavit  and  its 
accompanying  purported  copy  of  summons 
are  not  competent  evidence  to  Impeach  the 
jurisdiction  of  the  county  court.  Nelson  v. 
Keith,  52  Neb.  549  (72  N.  W.  859). 

388.  (1898.)  The  jurisdiction  of  a  jus- 
tice's court  Is  Inferior  and  limited,  and  to 
support  a  judgment  of  that  court  the  record 
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must  afflrmatlvely  show  jurisdiction  over 
tlie  person  of  the  defendant.  Miller  v. 
Jfecfcer,,54  Neb.  452  (74  N.  W.  962). 

389.  (1898.)  Jurisdiction  of  the  district 
court  to  review  a  Judgment  of  an  Inferior 
court  or  board  does  not  attach  until  a  duly 
authenticated  transcript  of  the  record  below 
has  teen  filed.  A'ftc  Home  8eiDing-]ltachine 
Co.  V.  Thomburff,  66  Neb.  636  (77  N. 
W.  86). 

390.  (1903.)  Although  the  filing  of  a 
duly  authenticated  traiuscript  Is  required  in 
order  to  perfect  an  appeal  from  the  county 
court  to  the  district  court,  and  altbougta  the 
transcript  filed  for  such  purpose  is  not  thus 
authenticated,  yet,  If  the  parties  proceed  in 
the  district  court  on  the  theory  that  the 
appeal  has  been  perfected,  they  will  not  be 
heard  to  question  the  sufllciency  of  such 
transcript  in  the  sninreme  court.  Coleman  v. 
Spearman,  Bnodgraaa  d  Co.,  68  Neb.  28  (93 
N.  W.  983). 

391.  (1903.)  If  a  transcript  of  the  pro- 
ceeding bad  before  a  justice  of  the  peace  is 
incorrect,  the  district  court  will,  upon  mo- 
tion, require  a  corrected  transcript  to  be 
supplied;  and  It  Is  not  error  to  deny  an 
offer  to  place  in  eTidence  the  original  docket 
of  the  justice,  the  party  making  the  offer 
having  previously,  upon  objection,  procured 
the  exclusion  of  a  transcript  of  such  pro- 
ceedings. Morgan  v.  StoM,  4  Unof,  116  (93 
N.  W.  743). 

392.  (1904.)  The  affidavits  upon  which  a 
Justice  of  the  peace  decides  an  objection  to 
his  Jurisdiction  over  the  person  of  the  de- 
fendant, cannot,  on  error  to  the  district 
court,  be  reviewed,  unless  Inoorporated  In  a 
bin  of  exceptions  duly  settled,  signed  and 
allowed  by  the  Justice,  in  conformity  with 
the  provisions  of  section  311  of  the  code,  as 
amended  by  chapter  72,  laws  1895.  Zeigler 
V.  Bonner,  71  Neb.  501  (98  N.  W.  1028). 

 Bight  of  appellee  to  file. 

393.  (1888.)  Where  appellant  neglects 
to  file  transcript  In  district  court  the  appellee 
may  file  the  transcript,  docket  the  cause,  and 
obtain  judgment  in  his  favor,  and  In  so 
doing  is  not  limited  to  "the  same  term"  at 
which  appellant  first  became  in  default. 
Wilton  V.  Wilson,  23  Neb.  465  (36  N. 
W.  661). 

394.  (1888.)  If  the  appellant  fall  to  de- 
liver the  transcript  to  the  clerk  within 
thirty  days  next  following  the  rendition  of 
judgment,  the  appellee  may,  at  the  first 


term  of  the  court  after  the  expiration  of 
thirty  days,  file  a  transcript  of  the  pro- 
ceedings and  have  the  cause  placed  on  the 
docket;  and  the  court  is  authorised  on  his 
application  either  to  enter  up  a  Judgment 
in  his  favor  similar  to  that  entered  by  the 
justice,  or  with  his  consent  dismiss  the  tp- 
peal.  Slaven  v.  Hellman,  24  Neb.  646  (39 
N.  W.  843). 

396.  (1897.)  Where  a  party  to  a  judg- 
ment rendered  by  a  justice  of  the  peace 
files  an  undertaking  for  an  appeal  within 
ten  days  after  the  date  of  the  Judgmeni, 
but  falls  to  file  a  transcript  of  the  pro- 
ceedings in  the  district  court  within  thirty 
days  next  following  the  rendition  of  the 
judgm«it,  the  appellee  may  file  such  tran- 
script and  have  the  cause  docketed.  .Wilde 
V.  Preuss,  33  Neb.  790  (50  N.  "W.  1125); 
(1895)  Scott  V.  BurriU,  44  Neb.  755  (62  N. 
W.  1093). 

396.  (1896.)  In  a  replevin  In  a  justice's 
court,  .where  the  appellant  flies  an  appeal 
bond  in  time,  but  falls  to  file  a  transcript 
In  the  district  court,  the  appellee  may  file 
It  and  have  the  appeal  dismissed  or  a  judg- 
ment In  his  favor  rendered.  Scott  v.  Burrill, 
44  Neb.  756  (62  N.  W.  1093). 

397.  (1896.)  Where  appellant  neglects  to 
file  in  the  district  court  a  transcript  of  bis 
appeal  from  the  inferior  court  within  thirty 
days,  appellee  may  file  one,  or  utilize  one 
filed  out  of  time  by  appellant,  and  move  to 
dismiss  the  appeal  under  section  1011  of  the 
code.  Schoonover  v.  Saunders,  48  Neb.  463 
(67  N.  W.  442). 

Duty  of  justice  to  fnimlsh. 

'  398.  (1898.)  It  Is  the  duty  of  a  juaUce 
of  the  peace  to  make  out  a  transcript,  and. 
on  demand,  to  deliver  It  to  appellant  or  his 
agent,  but  the  demand  and  delivery  should 
be  at  tbe  office  of  the  Justice;  and  it  is  not 
his  duty  to  deliver  the  transcript  at  some 
other  place,  by  mall  or  messenger.  Van  Sant 
V.  fyaitcf«co,  56  Neb.  660  (75  N.  W.  1086). 

Bill  of  exceptions. 

Authority  to  settle  bill  of  exceptions,  see 
Exceptions,  Bill  of,  H  175,  176. 

Authority  to  sign  bill  of  exceptions  in 
appeal  In  attachment,  see  Attachment, 
11  376-278. 

399.  (1874.)  Exceptions  to  the  opinion 
of  the  probate  judge  upon  questions  of  law 
arising  during  the  trial  of  a  cause,  unless 
such  cause  is  tried  by  a  jury,  cannot  be 
made  the  subject  of  a  bill  of  exceptions,  by 
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which  the  errors  complained  of  can  be  re- 
viewed in  the  district  court  upon  petition 
In  error.  Taylor  v.  Tilden,  3  Neb.  339. 

400.  (1881.)  The  provisions  of  section 
311  of  the  code,  relative  to  bills  of  excep- 
tions, do  not  apply  to  jnstlces  oC  the  peace. 
Leach  «.  Sutphen,  11  Neb.  &27  (10  N.  W. 
408). 

401.  (1891.)  Section  236e  of  the  oodt, 
which  authorizes  the  filing  of  a  petition  in 
error  upon  an  order  of  a  court  discharging 
an  attachment,  is  general  in  its  application 
and  applies  to  all  courts  having  lurlsdiction 
In  civil  actions.  Therefore  a  county  Judge 
may  sign  a  bill  of  exceptions  In  any  ease 
where  an  attachment  has  been  discharged 
by  him.  0«&ome  v.  Oanfleld,  33  Neb.  330 
(60  N.  W.  167).  [Overruled.  Moline,  Mil- 
bum  d  Stoddard  Oo.  v.  Ourti$,  38  Neb.  620.] 

402.  (1891.)  Where  a  defendant  flies  an 
affidavit  for  a  change  of  the  place  of  trial, 
which  Is  refused,  all  the  evidence  on  that 
matter  before  the  Justice  must  be  preaenred 
In  a  bill  of  exceptions,  duly  signed  by  falm, 
to  predicate  error  thereon  In  the  district  or 
supreme  court.  Osborn  v.  Bhotwe^t  83  Neb. 
348  (50  N.  W.  164). 

403.  ( 1893. )  A  county  Judge  has  no 
power  or  authority  to  sign  a  bill  of  excep- 
tions preserving  the  ertdence  naed  In  the 
hearing  of  a  motion  to  discharge  an  attactar 
ment.  Moline,  MUbwm  d  Stoddard  Oo.  «. 
CurtU,  38  Neb.  620;  (1896)  Michigan  Stove 
Co.  V.  Miller,  43  Neb.  332  (61  N.  W.  610). 

404.  (1894.)  The  statute  confers  no 
antbraity  upon  a  Juatic«  ot  the  peaos  to 
sign  a  bill  of  exceptions  In  an  action  tried 

before  blm  without  a  Jury,  nor  can  the  evi- 
dence adduced  In  such  a  case  be  reviewed 
in  the  district  court  on  petition  In  error,  for 
the  purpose  of  determining  whether  it  is 
soffldent  to  sustain  the  Judgment  R9al  v. 
Honey,  39  Neb.  616  (68  N.  W.  136). 

406.  (1895.)  A  Justice  of  the  peace  In 
this  state  has  no  authority  to  settle  a  bill 
of  exceptions  by  which  it  Is  sought  to  pre- 
serve the  teaUmony  used  in  the  bearing 
upon  a  motion  to  discharge  an  attachment 
DonaJdton  v.  Ftther,  43  Neb.  260  (61  N. 
W.  609). 

406.  (1895.)  Error  In  the  Judgment  of  a 
Justice  at  the  peace  cannot  be  shown  by  a 
bill  of  exceptions  settled  Iqr  him.-  VUueh  v. 
WiUOH,  44  Neb.  10  (62  N.  W.  246). 

407.  (1896.)  The  procedure  la  county 
courts  in  regard  to  bills  of  exceptions  Is 


governed  by  the  law  relating  to  Justices  of 
the  peace,  Sedgmck  v.  Ihirham,  45  Neb. 
86  (68  N.  W.  142). 

408.  (1895.)  The  provisions  of  section 
5870  of  the  code  of  civil  procedure  author- 
izing the  certification  of  the  original  bill 
of  excepUons  are  confined  to  proceedings  in 
the  supreme  court  reviewing  Judgments  of 
district  courts.  The  original  bill  of  nc«p- 
tions  cannot  be  certified  from  a  county  court 
to  the  district  court.  Sedgtoick  v.  Durham, 
45  Neb.  86  (63  N.  W.  142). 

409.  (1896.)  Prior  to  the  act  of  1895 
(Session  Laws,  ch.  72)  a  county  Jndse  bad 
no  authority  to  allow  a  bill  of  exceptions 

embodying  the  evidence  on  a  motion  to  dis- 
charge an  attachment  Altxchnler  v.  Snyder, 
49  Neb.  22  (67  N.  W.  869;  (1896)  Weitz 
V.  Wood  Beapitig  d  Mowing  Ma(Aine  Co., 
49  Neb.  484  (68  N.  W.  613). 

410.  (1896.)  The  clause  of  the  act  of 
1896  (lAWfl  1895,  ch.  72),  authorising  a 
county  Judge  to  settle  a  bill  of  exceptions 
embodying  the  evident  on  a  motion  to  dis- 
chai^  an  attachment  whereby  It  Is  made 
to  apply  to  all  cases  then  pending,  cannot  be 
so  construed  as  to  cure  error  In  a  Judgment 
rendered  prior  to  Its  passage,  such  judgment 
being  based  on  a  consideration  of  a  bill  of 
exceptlcms  unauthorized  when  the  judgment 
was  rendered.  Altaehuler  v.  Snyder,  49  Neb. 
22  (67  N.  W.  869) ;  (1896)  Wcite  v.  Wood 
Reaping  ^  Motoing  Machine  Oo,^  49  Neb. 
434  (68  N.  W.  613). 

411.  (1897.)  In  1894  a  county  Judge  had 
no  Jurisdiction  to  settle  a  bill  of  exceptions 
preserrlng  the  evldenoe  adduced  on  the 
hearing  of  an  objection  to  the  regularity  of 
an  appointment  of  a  person  to  act  specially 
as  county  Judge.  Lowe  v.  BttAop,  68  Neb. 
661  (72  N.  W.  969). 

412.  (1897.)  Prior  to  the  act  Of  1895 
(Session  Laws,  ch.  72)  a  Justice  of  the  peace 
had  no  authority  to  allow  a  bill  of  excep- 
tions embodying  the  evidence  on  a  motion 
objecting  to  the  jurisdiction  of  the  court 
over  the  person  of  defendant.  Meymr 
Hibler,  52  Neb.  823  (73  N.  W.  289). 

Time  for  taking  proceedings. 

418.  (1876.)  An  appeal  from  the  Jndg^ 
ment  of  a  Justice  ot  the  peace,  rendered 
February  20,  and  filed  In  the  district  court 
March  15,  the  next  regular  term  oi  which 
was  fixed  for  the  first  Monday  Im  April,  Is 
within  the  time  fixed  by  law.  Momvi.v. 
SuUender,  4  Neb.  874. 
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414.  (1881.)  Court  should  not  dismiss 
as  appeal  on  motion  of  appellee  because  not 
taken  in  time  where  appellee  has  alloved 
the  appeal  to  stand  for  a  long  time,  and 
entered  on  the  trial  of  the  cause.  Ooodrich 
V.  City  of  Omaha,  11  Neb.  204  (7  N.  W.  442). 

415.  (1894.)  On  appeal  from  a  Justice 
of  the  peaee  or  county  court  plaintiff  has 
fifty  days  from  rendition  of  Judgment  to 
file  his  petition  in  appellate  court.  Beard 
V.  Ringer,  41  Neb.  831  (60  N.  W.  95). 

416.  (1898.)  The  rule  whereby  the  right 
to  appeal  from  the  county  court  or  a  Justice 
of  the  peace  is  not  destroyed  by  failure  to 
perfect  the  appeal  within  the  time  limited 
by  law,  where  the  delay  Is  caused  solely  by 
the  default  of  the  officer,  relates  only  to  the 
failure  of  the  officer  to  perform  a  duty  im- 
posed upon  him  by  law.  It  the  officer  under- 
takea  to  perform  Mme  act  not  bo  required 
of  him,  he  does  bo  as  the  agent  of  the  ap- 
pellant, and  his  neglect  Is  attributable  to 
the  appellant  himself.  Fan  Sant  v.  Franr 
cUco,  66  Neb.  660  (75  N.  W.  1086). 

417.  (1902.)  Where  the  docket  of  a  Jus- 
tice of  the  peace  shows  that  the  case  was 
taken  under  advisement,  the  parties  are 
bound  to  know  that  the  decision  must  he 
rendered  not  later  than  the  fourth  day  after 
the  trial.  Peopte't  Building  d  Loan  Ass'n  v. 
Cook,  63  Neb.  437  (88  N.  W.  763). 

 Piling  bond. 

418.  (1876.)  A  party  appealing  from  a 
Judgment  of  a  probate  Judge  has  ten  days 

within  which  to  give  the  undertaking  in 
appeal;  and  until  the  second  day  of  the 
term  next  thereafter  to  deliver  the  tran- 
script to  the  clerk  of  the  an>ellato  court. 
Bruner  d  Neligh  v.  Folk,  5  Neb.  84. 

419.  (1879.)  By  section  1007  of  the  code 
of  civil  procedure,  the  undertaking  required, 
in  case  of  an  appeal  from  the  judgment  of 
a  Justice  of  the  peace  to  the  district  court, 
must  be  givea  within  ten  days  from  the 
rendition  of  the  Judgment,  and  this  time 
is  to  be  computed  according  to  the  rule  of 
section  895  of  the  same  code,  which  excludes 
the  first  day  and  includes  the  last;  and  if 
the  last  day  falls  on  Sunday,  this  Is  to  be 
excluded  also.  Monell  v.  Terwilliger,  8 
Neb.  360. 

420.  (1884.)  Where  a  bond  is  filed,  and 
afterward,  and  before  the  transcript  is  filed 
In  the  district  court,  the  appellant  procures 
additional  and  satisfactory  sureties,  if  the 
transcript  is  filed  in  the  district  court  In  the 


proper  time,  and  both  parties  appear  and  by 
agreement  the  time  for  filing  the  petition 
by  the  appellee  Is  extended  beyond  the  time 
fixed  by  law  for  filing  the  same,  the  appeUee 
cannot  remain  silent  until  he  la  In  default 
for  want  of  a  petition  and  then  dismiss  the 
appeal  because  the  bond  was  not  filed  with 
the  county  Judge  within  the  time  required 
by  law.  Atch  v.  Wiley,  16  Neh.  41  (20  N. 
W.  21). 

421.  (1884.)  In  probate  matters  the  ap- 
peal bond  is  to  be  filed  In  thirty  days  from 
the  date  of  the  order  or  Judgment  appealed 
from.  Bazzo  v.  Wallace,  16  Neb.  293  (20  N. 
W.  314):  (1888)  Uali<ik  v.  MoDermott'a 
Ettate,  26  Neb.  267  (41  N.  W.  157). 

422.  (1887.)  Where  an  undertaking  for 
an  appeal  is  filed  with  the  Justice  more  than 
ten  days  after  the  rendition  of  the  Judg- 
ment, it  is  not  error  for  htm  to  refuse  to 
approve  the  same.  Betl  Bro«.  v.  White  Lake 
Lumber  Co.,  21  Neb.  525  (32  N.  W.  561). 

423.  (1888.)  In  an  action  before  a  Jus- 
tice of  the  peace,  judgment  was  In  favor  of 
plaintiff  and  defendant  appealed  to  district 
court.  At  a  succeeding  term  of  the  district 
court  plaintiff  moved  for  an  order  requir- 
ing a  further  undertaking  on  appeal.  The 
motion  was  sustained  and  defendant  ordered 
to  give  a  further  undertaking  within 
twenty-five  days,  and  that  If  not  filed  In 
said  time  the  appeal  to  be  dismissed.  The 
undertaking  was  not  filed  within  the  time 
but  at  the  succeeding  term  of  court  defend- 
ant appeared  and  filed  a  showing  in  effect 
that  the  security  upon  the  undertaking  tor 
appeal  was  sufficient,  and  asked  further 
time  in  which  to  file  additional  undertaking, 
if  one  were  required.  Time  was  granted  by 
the  district  court  Held,  No  error,  the  first 
order  requiring  the  additional  security  not 
being  complied  with  and  the  court  not  hav- 
ing lost  its  Jurisdiction  of  the  case.  Robare 
V.  Kendall.  22  Neb.  677  (35  N.  W.  94(0. 

424.  (1889.)  Under  the  act  (tf  Febnuir 
28,  1881,  an  appeal  Is  taken  in  time  if  appeal 
bond  is  filed,  without  further  notice,  wltbln 
thirty  days  from  the  date  of  the  order  or 
judgment  appealed  from,  and  transcript  of 
the  proceedings  of  the  county  court  trans- 
mitted to  the  clerk  of  the  district  court 
within  ten  days  after  filing  the  bond  and 
perfecting  the  appeal.  Davit  v.  Davit,  27 
Neb.  889  (44  N.  W.  40). 

425.  (1893.)  The  law  governing  appeals 
from  Judgments  before  Justices  of  the 
peace  applies  to  appeals  from  the  county 
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court  to  the  district  court.  The  party  de- 
siring to  appeal  must  file  an  appeal  bond 
wlthtn  ten  days  from  the  rendition  of  the 
Judgment,  and  within  thirty  days  from  the 
date  of  Che  judgment  he  must  procure  and 
file  In  the  district  court  a  certified  tran- 
script of  the  proceedings.  BulHvan  v.  Bene- 
dict. 36  Neh.  409  (  54  N.  W.  667).  ^ 

426.  (1893.)  An  undertaking  for  an  ap- 
peal delivered  to  the  county  Judge  at  9:30 
P.  H.  of  the  tenth  day  after  the  judgment 
Is  rendered  Is  within  ten  days,  and  the  ap- 
peal is  taken  within  the  time  fixed  by  the 
Btaiute.  McKinley  d  Lanning  v.  Chapman, 
37  Neb.  378  (65  N.  W.  882). 

427.  (1897.)  The  requirements  that  a 
bond  OB  appeal  from  a  county  court  shall  be 
filed  within  ten  days  from  the  rendition  of 
Judgment  and  shall  be  approved  by  the 
county  judge  are  mandatory,  and  the 
statutes  are  not  satisfied  by  the  tender  of  a 
bond  In  the  district  court  at  a  later  time. 
Hier  V.  AnJieuger-Busch  Brewing  Aaa'n,  62 
Neb.  144  (71  N.  W.  1005). 

428.  (1899.)  Where  the  time  for  furnish- 
ing an  appeal  t)0ud  on  the  tenth  day  from 
the  date  of  the  judgment  expires  on  a  Sun- 
day, ordinarily  the  approval  may  be  of  the 
following  day,  or  Monday.  Deere,  Wetls  d 
Co.  V.  Bodgee,  69  Neb.  288  (80  N.  W.  897). 

429.  (1901.)  An  appeal  from  a  judgment 
of  a  justice  of  the  peace  cannot  be  prose- 
cuted unless  the  undertaking  therefor,  pro- 
vided by  statute.  Is  iDed  with  the  justice 
within  ten  days  after  the  rendition  of  the 
judgment.  It  la  Immaterial  that  the  party 
desiring  to  appeal  was  Ignorant  of  the  date 
of  the  rendition  of  the  judgment  because  of 
being  mistaken  as  to  the  length  of  time  the 
Justice  Intended  to  or  did  defer  his  decision 
after  the  close  of  the  trial.  Johnston  v.  fay- 
Urn,  1  Unof.  598  (95  N.  W.  777). 

430.  (1902.)  An  appeal  undertaking  filed 
with  a  Justice  of  the  peace  on  the  eleventh 
day  after  the  rendition  of  a  judgment,  is 
not  an  effective  proceeding.  People's  Build- 
ing <£  Loan  Asten  v.  CooJc,  63  Neb.  437  (88 
N.  W.  763). 

431.  (1902.)  The  bare  fact  that  a  Justice 
of  the  peace  was  not  at  his  ofllce  after  5  o'clock 
P.  M.  on  the  last  day  for  filing  an  appeal 
bond  will  not  justify  the  district  court  in 
refusing  to  dismiss  an  appeal  on  the  ground 
that  the  undertaking  was  filed  out  of  time. 
People's  Building  <f  Loan  Asa'n  v.  Cook,  63 
Neb.  437  (88  N.  W.  763). 

432.  (1902.)   One  learned  In  the  law  la 


not  Jusililed  In  relying  absolutely  on  the 
legal  conclusion  of  a  Justice  of  the  peace 
touching  the  time  when  an  appeal  bond 
should  be  filed,  and  this  rule  holds  even 
though  the  justice  consults  an  almanac  be- 
fore stating  hla  conclusion.  People'*  Build- 
ing Loan  Ass'n  v.  Cook,  63  Neb.  437  (88 
N.  "W.  763). 

433.  (1902.)  A  case  removed  to  the  dis- 
trict court  from  a  judgment  of  a  justice  of 
the  peace,  Is  rightly  dismissed  If  the  appel- 
lant, by  reason  of  his  own  laches,  failed  to 
file  an  appeal  bond  within  the  time  limited 
hy  statute  for  that  purpose.  People's  Build- 
ing  A  Loan  Ass'n  v.  Cook,  63  Neb.  437  (88 
N.  W.  763). 

-~  Filing  transcript. 

434.  (1879.)  Failure  to  file  the  tran- 
script from  a  justice  of  the  peace,  unless 
continued  beyond  the  second  day  of  the 
next  succeeding  term,  could  not  prejudice 
an  appeal  otherwise  regularly  taken,  even 
If  the  act  of  February  19,  1877,  requiring 
such  transcript  within  thirty  days  after 
Judgment  was  effective  thereto.  Roesink  v. 
Barnett.  8  Neb.  146. 

435.  (1879.)  The  act  of  February  19, 
1877,  requiring  the  transcript  from  the  Jus- 
tice of  the  peace  to  be  filed  within  thirty 
days  after  the  rendition  of  the  Judgment 
appealed  from.  Is  inapplicable  where  the 
judgment  was  rendered  before  said  act  took 
effect.  Roeaink  v.  Bamett,  8  Neb.  146. 

436.  (1879.)  The  neglect  to  file  a  tran- 
script In  the  district  court.  In  case  of  an 
appeal  from  the  Judgment  of  a  Justice  of 
the  peace,  within  the  thirty  days  given  by 
section  1008,  as  amended  February  19,  1877, 
is  no  ground  for  a  dismissal  of  the  appeal, 
unless  continued  beyond  the  second  day  of 
the  next  succeeding  term.  Monell  v.  Terwit- 
Uger,  8  Neb.  360. 

437.  (1884.)  The  transcript  Is  to  be  filed 
Jn  the  district  court  within  ten  days  after 
the  expiration  of  the  thirty  days  within 
which  the  appeal  bond  Is  to  be  filed.  Bazzo 
V.  Wallace,  16  Neb.  293  (20  N.  W.  314). 

438.  (1887.)  Sections  1008  and  1011  of 
the  code  of  civil  procedure,  as  the  same 
sttfod  prior  to  the  amendment  of  the  latter 
section  by  the  act  of  1887,  being  in  pari 
materia,  must  be  construed  together,  and 
being  so  construed  together,  held  that  the 
transcript  of  the  proceedings  before  the  Jus- 
tice of  the  peace  not  having  been  presented 
to  the  clerk  of  the  district  court  until  after 
the  second  day  of  the  term  of  the  district 
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court  next  after  such  appeal,  and  more  than 
thirty  days  having  elapsed  since  the  rendi- 
tion of  the  Judgment  appealed  from  before 
the  filing  of  such  transcript,  the  dismissal 
of  snch  appeal  by  the  district  court  was 
right,  and  must  be  affirmed.  Clapp  v.  Bow- 
man d  Ware.  22  Neb.  198  (34  N.  W.  362). 

439.  (1$S7.)  Under  section  1008  of  the 
code  as  It  existed  in  1886.  a  party  appealing 
from  the  Judgment  of  a  Justice  of  the  pMce 
had  until  the  second  day  ol  the  succeeding 
term  of  the  district  court  in  which  to  file 
the  transcript,  and  the  plaintiff  had  twenty 
days  thereafter  in  which  to  file  his  petition. 
Therefore,  where  an  appeal  had  been  prop- 
erly taken  by  a  defendant,  a  motion  made 
by  him  on  the  first  day  of  such  term  to  dis- 
miss the  cause  for  want  of  prosecution  was 
premature,  and  should  have  been  overruled. 
Smith  V.  Borden,  22  Neb.  487  (35  N.  W.  218). 

440.  (1887.)  Where  on  September  14, 
the  first  day  of  the  regular  term  of  the 
district  court,  the  court  met  uid  on  peti- 
tion of  the  members  of  the  bar  the  term 
was  adjourned  to  September  21,  the  second 
day  of  the  term  on  which  transcripts  from 
a  Justice  court  must  be  filed,  Is  September 
15.  Olapp  V.  Bowman  d  Ware,  22  Neb.  198 
(34  N.  W.  862). 

441.  (1888.)  Where  a  transcript  Is  filed 
by  either  of  the  parties  on  or  before  the 
thirtieth  day  after  the  rendition  of  the  Judg- 
ment, the  court  will  thereby  acquire  juris- 
diction of  the  case.  Union  P.  R.  Co.  v. 
Martton,  22  Neb.  721  (36  N.  W.  163). 

442.  (1888.)  Under  sections  1008  and 
1011  of  the  code,  as  it  existed  In  1886,  an 
appellant  had  thirty  days  from  the  rendi- 
tion of  the  judgment  before  the  justice  in 
which  to  file  his  transcript  in  the  district 
court,  and  until  the  second  day  of  the  next 
term  of  the  district  court  after  the  expira- 
tion of  the  thirty  days.  Union  P.  R.  Co.  v. 
Marston,  22  Neb.  721  (36  N.  W.  153);  (1888) 
Johnton  V.  Van  Cleve,  23  Neb.  659  (37  N. 
W.  320). 

443.  (1888.)  An  agreement  entered  Into 
by  an  attorney  with  a  Justice  of  the  peace, 
that  such  Justice  shall  file  a  transcript  of  the 
proceedings  of  a  case  tried  before  him,  In 
the  district  court,  will  not,  upon  the  failure 
of  the  Justice  to  file  the  tranacrlptt  rellere 
the  appellant  troxH  the  consequence  of  such 
neglect  In  such  case,  the  duties  not  being 
official,  the  Justice  acts  as  the  mere  agent 
of  the  appellant.  Union  P.  R.  Oo.  v.  Maraton, 
22  Neb.  721  (36  N.  W.  163). 


.  444.  (1888.)  Where  a  transcript  is  filed 
by  either  party  on  or  before  the  thirtieth 
day  from  the  rendition  of  the  Judgment,  or 
on  or  before  the  second  day  of  the  first 
term  of  the  district  court  occurring  after 
such  thirtieth  day  after  the  rendition  of  tlte 
Judgment,  the  court  will  thereby  acquire 
Jurisdiction  of  the  case.  Johnson  v.  Van 
Cleve.  23  Neb.  669  (37  N.  W.  320). 

446.  (1888.)  Where  an  appeal  is  taken 
from  Uie  Judgment  of  a  Justice  of  the  peace 
to  the  district  court,  the  appellant  or  bla 
agent  must  deliver  a  transcript  of  the  pro- 
ceedings to  the  clerk  of  the  court  to  which 
the  appeal  may  be  taken  within  thirty  days 
next  following  the  rendition  of  the  Judj;- 
ment.  BJaven  v.  Sellvtan,  24  Neb.  646  (39  N. 
W.  843);  (1888)  Converse  Cattle  Co.  v. 
Campbell  d  Talentine,  25  Neb.  37  (40  N. 
W.  594). 

446.  (1889.)  Section  1011  of  the  code  re- 
quires the  filing  of  a  transcript  from  the 
Judgment  of  a  justice  of  the  peace  "within 
thirty  days  next  following  the  rendition  of 
said  judgment."  The  fact  that  the  tran- 
script, after  being  received  at  the  office  of 
the  attorney  for  the  appellant.  Is  laid  aside 
by  the  person  in  charge  of  the  office  who 
did  not  know  Its  <diaracter.  said  that  It  waft 
not  discovered  till  too  late  to  file  within  the 
time  limited,  is  unavailing  to  effect  an  ap- 
peal. The  appellant,  unless  unable  to  pro- 
cure a  transcript  from  the  justice,  must  see 
that  It  is  filed  as  required  by  statute.  -Wa- 
co 2n  Brick  d  Tile  Workt  v.  Halt,  27  Neb. 
874  (44  N.  W.  46). 

447.  (1890.)  An  appeal  was  taken  from 
the  Judgment  of  a  justice  of  the  peace  to 
the  district  court,  but  the  transcript  of  the 
proceedings  was  filed  with  the  clerk  of  that 
court  thirty-one  dajra  after  the  rendition  of 
the  Judgment.  The  appellee  made  a  general 
appearance  in  the  district  court,  when  the 
cause  was  continued  by  the  agreement  of 
the  parties.  Held,  That  the  general  appear- 
ance of  the  appellee  conferred  upon  the  dis- 
trict court  Jurisdiction.  Steven*  v.  Int.  Co., 
29  Neb.  187  (46  N.  W.  284). 

448.  (1890.)  The  fact  that  fees  for  mak- 
ing transcript  were  not  tendered  will  not  de- 
prive appellant  of  the  right  to  file  after  the 
statutory  time,  a  transcript  not  prepared 
vithin  that  time,  they  not  having  been  de- 
manded. Cheney  v,  Buekmaater,  29  Neb.  420 
(45  N.  W.  640). 

449.  (1890.)  On  September  4,  1888,  Judg- 
ment was  rendered  against  the  plaintUfs  In 
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filed  a  motion  to  set  aside  the  default,  which 
was  suBtalned,  and  the  plaintiff  not  appear- 
ing to  prosecute,  the  action  was  dismissed. 
Held,  That  after  an  appeal  was  taken  by  a 
party  and  pending,  the  Justice  could  not  set 
the  judgment  aside  on  the  motion  of  such 
party.  Dean  v.  Kinman,  15  Neh.  492  (20  N. 
W.  112). 

462.  (1889.)  A  mandamus  will  not  Issue 
to  a  Justice  ol  the  peace  to  require  him  to 
make  an  order  in  a  case  after  the  cause  has 
been  removed  to  the  district  court  by  pro- 
ceedings in  error,  the  Judgment  of  ^e  Jus- 
tice of  the  peace  had  been  reversed,  and  the 
cause  retained  for  trial,  even  though  the 
JusUce  of  the  peace  should  have  made  the 
order  while  the  cause  was  pending  before 
him.  State,  ex  rel,  RuOabedk,  v.  Livtey,  27 
Neb.  66  (42  N.  W.  762). 

Froceaa. 

463.  (1891.)  Where  an  action  In  which 
one  of  joint  defendants  was  not  served,  was 
appealed  to  the  district  court,  a  summons 
may  Issue  out  of  the  latter  court  and  serv- 
ice be  had  on  such  defendant.  Houston  v. 
Pepperl,  S2  Neb.  828  (49  N.  W.  803). 

Abandonment  of  appeaL 

464.  (1903.)  Taking  a  second  appeal  in 
a  case  does  not,  of  Itself,  constitute  an 
abandonment  of  the  first  one.  Drexel  v. 
Reed,  69  Neb.  468  (95  N.  W.  873). 

Stsmlssal  and  proceedings  therefor. 
Diuulssal  after  appeal,  see  Di»miaaal  and 

yon-Suit,  S  3. 

465.  (1886.)  Where  an  appeal  is  taken 
to  the  district  court  from  the  Judg- 
ment  of  a  Justice  of  the  peace,  and  the 
plaintiff  fails  to  prosecute  his  appeal  by 
filing  his  petition  within  the  time  required 
by  law,  and  no  excuse  Is  shown  which 
would  justify  the  delay,  It  is  not  error  for 
the  district  court  to  non-suit  the  plaintiff 
and  render  Judgment  as  provided  in  sections 
1010  and  1011  of  the  civil  code.  Jacoby  v. 
Mitchell,  19  Neb.  537  (26  N.  W.  265). 

466.  (1887.)  Where  the  docket  entry  of 
a  justice  of  the  peace  showed  that  a  trial 
was  had  on  February  16  and  that  judgment 
was  entered,  and  following  the  entry  was 
the  date  of  February  17,  and  a  motion  was 
made  to  dismiss  an  appeal  therefrom  be- 
cause an  undertaking  filed  on  February  27 
was  not  in  time,  an  affidavit  showing  that 
the  Judgment  was  rendered  February  17 
may  be  received,  since  it  tends  merely  to 


explain  and  not  to  vary  the  record.  Wilkin- 
9on  V.  Carter,  22  Neb.  186  (34  N.  W.  351). 

467.  ( 1888. )  In  case  the  transcript  Is  not 
filed  within  the  time  required  by  the  pro- 
visions of  section  1011  of  the  civil  code,  the 
district  court  may,  upon  motion  of  the  ap- 
pellee, dismiss  the  appeal  at  the  cost  of  the 
appellant,  and  remand  the  cause  to  the  jus- 
tice of  the  peace,  to  be  there  proceeded  with 
in  the  same  manner  as  If  no  appeal  had 
been  taken.  Converse  Cattle  Co.  v.  Campbell 
<£  Valentine,  25  Neb.  37  (40  N.  W.  594). 

468.  (1889.)  An  appeal  from  a  Judg- 
ment of  a  Justice  of  the  peace  to  the  district 
court  in  an  action  In  replevin  should  not 
be  dismissed  on  the  ground  of  default  of 
plaintiff  and  failure  to  file  petition  in  Jus- 
tice's court  where  the  record  does  not  show 
an  order  of  court  requiring  such  petition  to 
be  filed  by  plaintiff,  though  the  latter  made 
no  appearance  at  the  trial  below,  after  the 
overruling  of  a  motion  for  continuance. 
Sornborger  v.  Huffman,  27  Neb.  491  (43  N. 
W.  242). 

469.  (1890.)  A  dismissal  of  an  appeal 
from  Justice's  to  district  court,  properly  per- 
fected, no  written  motion  therefor  appearing 
of  record,  held  to  have  been  an  arbitrary 
exercise  of  power.  Dickerson  v.  MechHng, 
30  Neb.  718  (46  N.  W.  1123). 

470.  (1893.)    A  party  appealing  from  a 

judgment  of  a  justice  of  the  peace  to  the 
district  court  may  dismiss  his  appeal  with- 
out the  consent  of  the  appellee,  at  any  time 
before  the  cause  is  submitted  to  the  court 
or  jury.  Eden  Mutee  Co.  v.  Yohe,  37  Neb. 
452  (56  N.  W.  866);  (1902)  Dobry  v.  North- 
em  Mitting  Co.,  3  TTnof.  .67  (90  N.  W.  767). 

471.  (1894.)  The  dismissal  of  an  ap- 
peal from  an  appellate  court  without  an 
examination  of  the  case  upon  its  merits 
operates  as  an  affirmance  of  the  Judgment 
appealed  from.  Dunterman  v.  Storey,  40 
Neb.  447  (58  N.  W.  949.) 

472.  (1896.)  Where  a  district  court  has 
properly  dismissed  an  appeal  from  a  Justice 
of  the  peace,  such  order  of  dismissal  will 
not  be  reversed  merely  because  a  bad  reason 
was  assigned  for  the  decision.  Denslow!  v. 
Dodendorf,  47  Neb.  328  (66  N.  W,  409). 

473.  (1896.)  In  an  appeal  from  the 
Judgment  of  the  county  Judge,  in  an  action 
wherein  he  exercised  the  ordinary  powers 
and  jurisdiction  of  a  justice  of  the  peace, 
a  motion  was  made  in  the  district  court  to 
dismiss  the  appeal  for  the  reason  that  the 
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judgment  was  one  for  costs  alone  and  beuce 
not  appealable.  The  motion  was  sustained 
and  the  district  court  made  an  order  re- 
manding the  cause  to  the  county  court  for 
flDal  judgment.  Held,  An  unauthorized  order 
on  the  part  of  the  district  court  and  hence 
InetrectiTe.  Best  v.  Stetoart,  48  Neb.  859  (67 
N.  W.  881). 

474.  (1897.)  On  motion  to  dismiss  ap- 
peal  from  a  Justice  of  the  peace  on  the 
ground  that  the  amount  claimed  was  less 
than  $20,  the  district  court.  In  determining 
Its  jurisdiction,  should  look  alone  to  the 
transcript  authenticated  by  the  justice. 
Bate$  V.  Phtenix  Publishing  Co.,  50  Neb.  79 
(69  N.  W.  306). 

475.  (1900.)  After  the  trial  of  a  case 
upon  Its  merits  and  a  Judgment  in  his 
favor,  one  Joint  obligor,  on  an  appeal  to  the 
district  court  from  such  Judgment,  moved 
to  dismiss,  the  appeal  because  the  action  In 
justice  court  had  been  dismissed  as  to  his 
coobllgor.  who  oould  not  be  served  with 
aammons,  which  motion  was  sustained. 
Held,  That  the  motion  went  to  the  merits 
of  the  controversy,  which  could  not  properly 
be  determined  and  disposed  of  In  a  sum- 
mary inxx;eedlng  of  that  character.  Boioer 
V.  Catsela,  59  Neb.  620  (81  N.  W.  622). 

476.  (1907.)  If  a  bond  for  an  appeal 
from  the  Judgment  of  a  county  court  Is  de- 
fective, the  appeal  should  not  be  dismissed 
but  appellant  should  be  allowed  to  provide 
a  new  and  sufficient  bond.  Northup  v.  Bath- 
rick,  78  Neb.  62  (110  N.  W.  685). 

477.  (1907.)  Upon  appeal  to  the  district 
court  ^m  a  Judgment  against  a  plaintiff 
upon  a  set-off  rendered  In  a  Justice  ol  the 
peace  court,  the  pMntlfl  cannot  defeat  the 
Judgment  by  a  dismissal  of  his  action.  Hes9 
V.  He$».  78  Neb.  347  (110  N.  W.  999). 

 Effect  as  bar  to  subsequent  action. 

478.  (1891.)  An  attempted  appeal  from 
county  to  district  court  dismissed  because 
the  transcript  was  not  filed  in  time,  la  not 
a  bar  to  error  proceedings  in  the  same  case. 
Cahill  V.  Oantwelt,  31  Neb.  168  (47  N. 
W.  849). 

479.  (1898.)  An  appeal  from  a  justice  of 
the  peace  presents  the  case  for  trial  de  novo, 
and  a  dismissal  Invited  by  plaintiff  In  the 
district  court  before  the  case  is  heard  on  the 
merits  is  not  ft  bar  to  another  action  on  the 
same  cause.  Home  Fire  Ins.  Co.  v.  Deets, 
M  Neb.  620  (74  N.  W.  1088). 

 Beinstatement. 

480.  (1882.)  Where  an  appeal  has  been 
dismissed  In  the  district  court,  and  It  la 


desired  to  have  the  same  reinstated,  the 
proper  practice  Is  by  motion  In  the  same 
case,  and  not  by  an  original  action.  Repub- 
lican V.  R.  Co.  V.  McPherson,  12  Neb.  480 
(11  N.  W.  739). 

481.  (1895.)  Refusal  to  reinstate  an  ap- 
peal from  a  justice  of  the  peace  Is  not  an 
abuse  of  discretion  where  additional  secur- 
ity on  the  bond  was  not  obtained  within  the 
definite  time  alloved,  and  the  appeal  was 
dismissed.  Rose  v.  Burr,  43  Neb.  368  (61 
N.  W.  693). 

Hearing. 

482.  (1891.)  A  rule  of  the  district  oOurt 
which  provides  that  an  action  In  which  the 
statutory  time  for  filing  a  reply  has  ex- 
pired, or  will  expire  one  week  before  the 
first  day  of  the  next  succeeding  term, 
whether  issue  has  been  Joined  or  not,  may 
be  noticed  for  trial  at  such  term  by  eitlwr 
party,  by  filing  with  the  clerk  one  week 
before  the  commencement  of  the  term,  and 
no  action,  not  so  noticed,  will  be  docketed 
tor  trial  or  tried  upon  an  Issue  of  fact,  ex- 
cept by  consent  of  both  parties,  held,  not 
to  apply  to  cases  which  are  for  hearing  on 
error.  Lehnoff  A  Soennichsm  v.  Fisher,  32 
Neb.  107  (48  N.  W.  821). 

Trial  of  cause  anew. 

483.  (1894.)  A  party  who  duly  appeals 
to  the  district  court  from  a  judgment  ren- 
dered against  him  by  a  Justice  of  the  peace 
is  entitled  to  a  trial  de  novo.  In  the  appel- 
late court,  of  the  facts  upon  which  the 
Judgment  appealed  from  was  rendered. 
ffolub  V.  Mitchell,  42  Neb.  389  (60  N. 
W.  596). 

484.  (1897.)  In  a  case  where  a  justice 
of  the  peace  rendered  judgment  for  plain- 
tiff on  one  cause  of  action  and  for  defendant 
on  another  cause  of  action,  the  latter  can- 
not plead  the  Judgment  In  his  favor  as  res 
fudicata  upon  his  appeal  from  the  Judgment 
against  him.  Huffman  v.  EUts,  62  Neb.  688 
(73  N.  W.  10). 

486.  (1900.)  When  an  appeal  la  del- 
eted in  the  district  court,  the  Judgment  ap- 
pealed from  Is  vacated  and  annulled;  and 
the  litigants  are,  with  respect  to  their  legal 
rights,  where  they  were  at  the  commence- 
ment of  the  suit.  Jenkins  v.  State,  60  Neb. 
206  (82  N.  W.  622). 

—  Departure  from  Issues  In  lower  court. 

486.  (1881.)  When  an  appeal  Is  taken 
from  the  county  court  to  the  -district  court, 
the  case  Is  to  be  tried  in  the  appellate  court 
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4ipOD  the  issues  that  were  presented  in  the 
court  from  which  the  appeal  ts  taken. 
CLeary  v.  Iskey,  12  Neb.  136  (10  N.  W.  &76) ; 
(1891)  Bishop  V.  Steven*,  31  Neb.  786  (48 
N.  W.  827;  (1894)  Levi  v.  Fred,  38  Neb.  564 
(57  N.  W.  386);  (1898)  Western  Cornice 
Mfg.  Works  V.  Meyer,  gfi  Neb.  440  (76  N. 
W.  23);  (1900)  Bail  v.  Beaumont,  69  Neb. 
■631  (81  N.  W.  858);  (1903)  Mallorv  v.  Ba- 
tate  of  Fitzgerald,  69  Neb.  312  (96  N.  W. 
«01);  (1906)  North  A  Oo.  v.  Anpelo,  75  Neb. 
373  (105  N.  W.  1089). 

487.  (1883.)  Where  no  Mil  of  particulars 
la  filed  by  the  plaintiff,  and  no  objection  la 
jnade  by  defendant,  and  on  appeal  to  the  dls- 
trlct  court  the  petition  deacrlbes  the  re- 
pleTied  property  differently  from  that  In  fala 
affidavit  In  the  Justice  court,  there  is  no  de- 
parture. School  District  No.  S6  v.  MelnUre, 
14  Neb.  46  (14  N.  W.  666). 

488.  (1883.)  Where  an  affidavit  In  re- 
plevin deacrlbes  the  property  as  "one  school- 
houae  about  14x24  feet  In  size,  composed  of 
sod  and  lumber,"  and  on  appeal  to  the  dis- 
trict court  the  petition  describes  the  prop- 
fir^  as  "all  boards,  plank,  and  lumber,  and 
vindows,  etc.,  a  part  of  a  centain  school- 
house,  eompoeed  partly  of  sod  and  dirt,  and 
partly  of  lumber,"  a  different  cause  of  ac- 
tion is  not  set  out.  School  District  No,  S6  v. 
JfornMre;  14  Neb.  46  (14  N.  W.  666). 

489.  (1884.)  The  affldavlt  and  bill  of 
partlcnlars  In  an  action  of  replevin  before  a 
county  Judge  described  the  property  as  "one 
frame  building  now  In  process  of  erection, 
else  22x60,  with  the  appurtenances  thereto 
belonging,  and  of  the  value  of  |360."  On  the 
ease  being  certified  to  the  district  court,  the 
plaintiff  in  the  action  filed  his  petition,  in 
which  the  property  Is  described  as  "all  the 
lumber,  lath,  shingles,  nails,  joists,  boards, 
and  materials  on  lot  number  14  in  block 
number  17  in  the  original  town  of  Aurora, 
Nebraska,  at  the  commencement  of  this  ac- 
tion, and  of  the  value  of  1360,  and  being  the 
same  chattels  and  personal  property  men- 
tioned and  described  in  the  original  petition 
filed  in  this  cause,  which  petition  la  hereby 
made  a  part  thereof."  Seld,  Not  to  set  forth 
a  different  cause  of  action.  Waters  v.  Rew* 
ber,  16  Neb.  99  (19  N.  W.  687;  49  Am.  Rep. 
710). 

490.  (1886.)  An  action  appealed  to  the 
district  court  must  be  tried  on  substantially 
the  same  issuu  as  were  presented  to  the 
lower  court,  unless  some  matteiv  such  as 
payment,  release,  etc,  has  arisen  since  the 


former  trial.  FuUer  v.  Sckroeder,  20  Neb. 
631  (31  N.  W.  109) ;  (1892)  Lee,  Fried  A  Co. 
V.  Walker,  35  Neb.  689  (53  N.  W.  597); 
(1892)  Darner  v.  Daggett,  36  Neb.  696  (63 
N.  W.  608);  (1893)  Bvurgin  v.  Thompson, 
37  Neb.  39  (66  N.  W.  297);  (1896)  Halheri 
V.  Rosenbalm,  49  Neb.  498  (68  N.  W.  622); 
(1897)  Bellamy  v.  Chambers,  50  Neb.  146 
(69  N.  W.  770);  (1901)  RoberUon  v.  Ham^ 
itton,  61  Neb.  791  (86  N.  W.  493);  (1902) 
Inglehart  v.  Lull,  64  Neb.  768  (90N.W.762). 

491.  (1886.)  Where  change  of  cause  of 
action  does  not  appear  on  the  face  of  the 
petition,  in  an  appeal  from  a  county  court. 
It  may  be  set  up  by  answer.  Fuller  v. 
achro9der,  20  Neb.  631  (81  N.  W.  109). 

492.  (1887.)  While  a  plaintiff  in  an  ap- 
pellate court  must  prosecute  the  same  causa 
of  action  as  In  the  court  of  original  Jurisdic- 
tion, yet  so  long  as  the  Identity  of  the  cause 
of  action  Is  maintained,  he.  may  ^ead  and 
prove  any  fact  to  show  its  validity.  8eOs  e. 
Haggard  d  Co..  21  Neb.  367  (32  N.  W.  66). 

493.  (1889.)  Where  an  original  petition 
and  affldavlt  for  p^levin  in  the  ooonty  court 
described  the  property  as  seven  head  tt 
horses,  setting  out  certain  brands,  and  an 
amended  petition  filed  in  the  district  court 
describes  it  as  three  mares,  three  horses, 
and  one  colt,  setting  out  the  same  brands, 
there  Is  no  variance.  Nollkampar  9.  Wpatt, 
27  Neb.  665  (43  N.  W.  357). 

494.  (1890.)  Where  an  action  Is  breast 
In  the  county  court  npon  a  promissory  note 
for  lesB  than  |200,  and  no  affidavit  la  filed  ia 
said  court  denying  that  Qie  note  was  mada^ 
given,  or  subscribed  by  the  defendant,  as  re- 
quired iQT  section  1100a  of  the  code,  on  v 
peal  to  the  district  court,  the  answer  of  ths 
defendant  being  a  general  denial,  and  a  spe- 
cific plea  of  forgery,  the  answer  tendered  a 
different  Issue  in  the  appellate  court  from 
that  presented  in  the  court  of  original  Juris- 
diction. First  Nat,  Sank  «.  Oarson,  30  Neb. 
104  (46  N.  W.  276). 

495.  (1890.)  Where  a  cause  Is  anMaled 
from  the  county  court,  the  case  should  bo 
tried  In  the  district  court  upon  the  same  is- 
sues that  were  presented  to  the  lower  coert 
If  the  appellee  goes  to  trial  In  the  appellate 
court  without  objection,  upon  new  Issues,  It 
Is  a  waiver  of  the  error.  First  Nirt.  Benl;  v- 
Carson,  30  Neb.  104  (46  N.  W.  276);  (1894) 
Robertson  v.  Buffalo  County  Nea.  Barnk,  40 
Neb.  235  (58  N.  W.  716). 

496.  (1891.)  The  plaintiff  brought  suit 
in  ttie  county  covrt  against  C.  and  L.  to  re- 
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coTer  Uie  purchase  prtce  of  goods  sold  and 
delirend,  where  Judgment  was  recovered 
igainst  L.  alone,  who  took  an  appeal.  In  the 
diftrlct  court  the  plaintiff  filed  bis  petition, 
based  on  tbe  same  cause  of  action,  and  de- 
manded judgment  against  L.  alone.  Held, 
Tliat  the  issue  was  not  changed.  Lamb  v, 
Thmpton,  31  Neb.  448  (48  N.  W.  58). 

497.  (1891.)  In  an  appeal  from  the  county 
court  to  the  district  court  there  may  be 
claimed,  by  an  amended  petition,  an  amount 
of  damages  equal  to  that  which  could  have 
beflB  recovered  in  the  county  court,  and  an 
amesdmeDt  adding  an  item  of  damages  not 
claimed  below  does  not  change  the  identity 
of  the  Issue*.  Volltmd  v.  Baker,  32  Neb.  391 
(49  N.  W.  381;  13  L.  R.  A.  140). 

m.  (1891.)  A  petition  in  an  action  in 
the  district  court,  appealed  from  a  justice 
of  the  peace,  contained  the  averment  that 
the  defendants  sued  for  wages  were  part- 
neis,  such  avermoit  not  being  contained  in 
the  bill  of  particulars,  held  not  such  a 
change  as  will  state  a  dlfTerent  cause  of 
action  than  that  sued  on  In  Che  Justice  court. 
Baldwin  V.  Rhea,  33  Neb.  319  (&0  N.  W.  1). 

499.  (1892.)  When  an  action  la  appe^ed 
te  the  dtstrtct  court,  and  the  answer  con- 
tains new  matter,  plaintiff  may  follow  the 
pnKedure  In  the  district  court,  and  reply  to 
anch  new  matter.  Chicago,  B.  £  Q.  R.  Co.  v. 
OM«ii,  3S  Neb.  86  (52  N.  W.  844). 

500.  (1892.)  Where  a  cause  has  been  ap- 
pealed to  the  district  court  and  an  amended 
petition  filed  which  contains  the  same  cause 
of  action  set  forth  In  the  court  below,  but 
the  facts  are  set  out  in  detail,  a  motion  to 
strike  the  new  matter  from  the  petition, 
ield,  to  be  properly  overruled.  Ittner  v. 
Jtoftliiaon,  86  Neb.  138  (52  N.  W.  846). 

501.  (1892.)  A  counter-claim  not  pleaded 
before  a  Justice  of  the  peace  will  be  stricken 
from  the  answen  on  trial  of  appeal  to  dl»- 
triet  eourt.  Oarr  v.  Lu»ch«r,  36  Neb.  318  (68 
H.  W.  144). 

502.  (1892.)  On  the  trial  of  a  case  in 
which  defendant  appears  but  Is  not  present 
•t  tha  trial.  It  will  be  assumed  that  the 
caun  of  action  Is  denied,  and  it  will  devolve 
on  plaintifl  to  prove  the  same;  and  In  case 
defendant  appeals,  his  defense  will  be  re- 
stricted to  a  like  denial.  Carr  v.  Lutcher,  35. 
Neb.  318  (63  N.  W.  144). 

603.  (1894.)  An  objection  that  a  petition 
filed  Id  the  district  court  Introduced  a  new 
cause  of  action  will  not  be  considered  by 
the  supreme  court,  where  it  appears  that  no 
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objection  was  made  or  exception  taken  on 
that  ground  until  after  the  trial  in  the  lower 
court  Levi  v.  Fred,  38  Keb.  564  (67  N.  W. 
386). 

604.  (1894.)  While  on  appeal  to  the  dis- 
trict court  the  plaintiff  must  prosecute  the 
same  cause  of  action  as  in  the  court  of 
original  Jurisdiction,  yet.  In  drafting  his  pe- 
tition, he  is  not  confined  to  the  auctions 
contained  in  his  pleading  In  the  court  be- 
low, so  long  as  the  identity  of  the  original 
cause  of  action  Is  preserved.  Levi  v.  Fred,- 
38  Neb.  564  (67  N.  W.  386). 

605.  (1896.)   Where  a  petition  was  filed 

in  the  district  court  In  a  cause  appealed 
from  the  county  court,  it  was  erroneous  to^ 
overrule  a  demurrer  to  such  petition  for  the 
sole  reason  that  the  question  presented  by 
the  demurrer  had  not  been  urged  or  relied 
upon  in  the  inferior  court  Thompson  v. 
Campbell,  43  Neb.  666  (61  N.  W.  726). 

506.  (1896.)  Upon  the  trial  of  an  appenl 
In  the  district  court,  the  rule  restricting  the 
parties  to  the  Issues  raised  below  cannot  be 
invoked  by  objections  to  the  introduction  ot 
evidence  In  support  of  the  new  Issue.  First 
Tfat.  Bank  of  Madieon  v.  Carton,  48  Net. 
763  (67  N.  W.  779). 

607.  (1898.)  Where  a  bill  of  particulars 
filed  b^ore  a  Justice  of  the  peace  and  a  pe- 
tition filed  on  appeal  to  the  district  court 
declare  on  an  account  in  favor  of  plaintifl 
as  the  original  creditor^  the  petition  cannot 
be  amended  during  the  trial  in  the  district 
court,  to  show  that  plaintiff  claims  by  as- 
signment. Western  Cornice  <6  Mfg.  Workr 
V.  Meyer,  55  Neb.  440  (76  N.  W.  23). 

608.  (1898.)  Where  a  party,  having  a 
S[>ecial  ownership  of,  or  Interest  in,  per- 
sonal property,  replevied  It  In  a  county  court 
upon  allegations  of  a  right  of  present  pos- 
session based  upon  alleged  general  owner- 
ship and  the  proofs  upon  the  trial  in  that 
court,  without  objection  to  relevancy,  dis- 
closed the  nature  of  plaintifTs  real  Interest,- 
held  erroneous  in  the  district  court,  after 
appeal,  to  refuse  to  permit  the  filing  of  an 
amended  petition  showing  the  true  nature 
ot  the  ownership  or  special  Interest  of  plain- 
Uff.  Weich  V.  Milliken,  67  Neb.  86  (77  N. 
W.  363). 

509.  (1900.)  On  appeal  to  the  district 
court  a  plaintiff  la  not  required  to  state  his 
cause  of  action  in  the  same  language  In 
which  it  was  pleaded  In  the  court  from 
which  the  appeal  was  taken.  It  is  sufllclent 
that  the  identity  of  the  cause  of  action  is 
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preserred.  Citizent  State  Bank  v.  Pence,  59 
Neb.  579  (81  N.  W.  623), 

610.  (1900.)  The  statement,  in  a  plead- 
ing filed  In  an  appellate  court,  ol  a  fact  Im- 
plied by  law,  but  which  was  not  stated  In 
the  pleading  filed  in  the  inferior  court,  do« 
not  change  the  issues.  Ball  v.  Beaumont,  69 
Neb.  631  (81  N.  W.  858). 

511.  (1901.)  When  a  plalnUfl  in  re- 
plevin flies  an  affldavlt  claiming  interest  in 
the  property  by  reason  of  a  chattel  mort- 
gage, and  on  appeal  to  the  district  court  a 
new  affidavit  filed  by  leave  of  court,  setting 
out.  In  addition,  that  It  was  agreed  that 
whenever  the  mortgagee  should  feel  Inse- 
cure he  could  take  immediate  possession  of 
the  property,  and  that  by  reason  of  defend- 
ant having  seized  the  property  he,  defendant, 
felt  Insecure,  does  not  change  the  na- 
ture of  the  action,  but  Is  simply  an  amend- 
ment. German  yat.  Bank  of  Beatrice  v. 
AuJtnum,  Miller  <E  Co.,  63  Neb.  324  (88  N. 
W.  4T9). 

512.  (1901.)  Where  the  defendant  was 
not  aware  of  the  disability  of  the  Justice 
until  after  he  had  perfected  his  appeal  to 
the  district  court,  he  should  be  allowed  to 
allege  in  his  answer  the  fact  of  the  disabil- 
ity of  the  justice  who  entered  the  judgment 
against  him,  and  the  district  court  should 
hear  the  evidence  offered  In  support  of  such 
allegation  and  should  reverse  the  judgment 
If  satisfied  of  its  truth  and  dismiss  the 
plaintiff's  cause  of  action.  Waltera  v.  Wiley, 
1  Unof.  235  (95  N.  W.  486). 

513.  (1902.)  Where  there  are  no  plead- 
ings in  the  district  court  so  that  It  cannot 
be  known  In  advance  of  trial  that  either 
party  expects  to  raise  issues  not  presented 
below,  it  is  proper  to  object  to  evidence  of- 
fered in  support  of  such  new  Issues  at  the 
trial;  and  the  evidence  is  properly  excluded 
in  case  It  clfirly  appears  from  the  tran- 
script that  such  issues  are  raised  on  appeal 
for  the  first  time.  Estate  of  Fitzgerald  v. 
Union  Savings  Bank,  65  Neb.  97  (90  N.  W. 
994). 

514.  (1902.)  The  rule  of  practice  requir- 
ing the  Issues  triable  in  the  district  court 
upon  appeal  to  be  the  same  as  those  In  the 
same  case  in  the  court  from  which  the  ap- 
peal is  taken,  applies  to  the  substance  only, 
and  not  to  the  form  of  the  pleadings  by 
which  such  Issues  are  tendered  or  raised. 
Ftrat  Nat.  Bank  of  Oreenwood  v.  Wilbern, 
«5  Neb.  242,  247.  249  (95  N.  W.  12). 

S16.    (1902.)   A  more  precise  and  tech- 


nically accurate  statement  of  a  cause  of  u- 
tlon  In  the  petition,  An  appeal  to  the  dis- 
trict court,  than  that  contained  In  tbe  bill 
of  particulars,  where  the  Identity  of  the 
cause  of  action  is  preserved,  doss  not  coo* 
stitute  a  departure.  Mauitton  Bnifine  A 
Thresher  Co.  v.  Prtwty,  66  Neb.  496  (91  N. 
W.  384). 

616.  (1902.)  Where  plainUrs  claim  U 
tor  money  laid  out  and  expended  for  de> 
fendants  at  their  requeet,  and  is  met  in  the 

county  court  by  a  general  denial  and  an 
allegation  that  the  money  was  paid  by  plain- 
tiff as  guarantor  of  a  note  signed  by  defend- 
ants, but  which  subsequently  had  been  al- 
tered in  various  material  respects  without 
defendants'  assent,  and  that  its  payment 
was  never  requested  by  the  answering  de- 
fendant, a  subsequent  amendment  In  the  dis- 
trict court  by  which  the  answorlng  defend- 
ant stated  that  he  was  a  surety  only,  aod 
that  the  money  was  paid  out  for  the  other 
defendant's  benefit  and  at  his  request,  Intro- 
duces no  new  issnes.  Ball  v.  Beaumont,  66 
Neb.  66  (92  N.  W.  170). 

517.  (1902.)  The  addition  of  an  allega- 
tion, on  appeal  in  replevin  from  a  justice  of 
the  peace,  of  conversion  of  the  property  In 
connection  with  a  claim  for  the  value  of  its 
use  is  not  necessarily  an  attempt  to  state  a 
different  cause  of  action  and  Is  not  open  to 
a  motion  to  strike  out.  Livingston  v.  Moore, 
2  Unof.  498  (89  N.  W.  289). 

518.  (1902.)  A  motion  to  strike  out  a 
matter  of  defense,  contained  In  an  answer 
filed  in  the  district  court,  for  the  alleged 
reason  that  It  was  not  in  Issue  In  the  county 
court  where  the  cause  was  first  tried,  should 
be  overruled  where  it  appears  that  such 
matter  was  pleaded  in  the  lower  court,  and 
Is  only  set  out  more  fully  and  in  detail  la 
the  pleading  to  which  the  motion  is  directed. 
Martens  v.  Pittock,  8  Unof.  770  (98  N.  W. 
1038). 

519.  (190S.)  Where,  in  an  appeal  from 
the  judgment  of  the  county  court.  In  a  term 
case,  the  petition  filed  in  the  district  court 
is  assailed  on  the  ground  that  it  tenders 
other  and  different  issues  than  those  ten- 
dered in  the  court  below,  the  question  of 
fact,  raised  by  such  motion.  Is  determinable 
solely  by  a  comparison  of  the  petition  filed 
In  the  district  court  with  tlwt  upon  which 
the  cause  was  submitted  to  the  county  courC 
Coleman  v.  Spearman.  Snodgrass  d  00.,  68 
Neb.  28  (93  N.  W.  983). 

620.   (1908.)   The  rule  requiring  cues 
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on  appeal  to  be  tried  on  the  same  Issues  as     substantially  from  the  one  set  np  by  plaln- 


those  upon  which  they  were  tried  in  the 
court  below,  does  not  require  that  the  peti- 
tion filed  In  the  appellate  court  be  in  the 
precise  language  oC  that  filed  in  the  lower 
court,  but  Is  satisfied  it  the  ultimate  facts 
relied  upon  for  a  recovery  are  substantially 
the  same,  and  provable  by  evidence  of  the 
same  character.  Coleman  v.  Spearman,  Snod- 
mt*  d  Co.,  68  Neb.  28  (93  N.  W.  983). 

521.  (1903.)  Where  the  defense  of  re- 
scission Is  not  contained  In  the  answer  on 
which  a  cause  is  tried  in  the  county  court, 
on  a  motion  for  that  purpose,  such  defense 
should  be  stricken  from  the  answer  in  the 
district  court.  Sloan  Commission  Co.  v.  Fry 
d  Co..  4  Unof.  647  (95  N.  W.  862). 

522.  (1964.)  A  departure  as  to  issues  In 
the  appellate  court  cannot  be  taken  advan- 
tage of  by  motion  to  dismiss  the  action,  nor 
by  plea  to  the  jurisdiction  of  the  court.  Ep- 
ley  V.  Lovell,  5  Unof.  261  (97  N,  W.  1027). 

523.  (1904.)  Where,  after  appeal  la  an 
action  for  conversion,  the  piaintltC  pleads 
facts  affecting  his  title,  inconsistent  with 
those  pleaded  in  the  lower  court,  but  the 
same  conversion  of  the  same  prperty  is  al- 
lied, the  cause  of  action  stated  Is  the  same, 
though  there  is  a  departure  as  to  the  Issues 
presented.  BpJejf  v.  Lovett,  6  Unof.  261  (97 
N.  W.  1027). 

524.  (1904.)  Since  without  any  written 
pleading,  the  defendant  Is  entitled  to  show 
any  and  all  facts  tending  to  negative  plain- 
tiff's right  to  recover,  on  appeal,  to  the  dis- 
trict court,  a  general  denial  Is  not  a  depar- 
ture from  the  issues  presented  to  the  Justice. 
Itullins  V.  South  Omaha  Street  Fair  AMt'n, 
5  Unof.  572  (99  N.  W.  521). 

525.  (190S.)  Where  In  the  county  court 
defendant  Interposed  a  defense  of  an  ac- 
count stated,  and  on  appeal  to  the  district 
court  attempted  to  amend  his  answer  by  in- 
cluding the  defense  of  accord  and  satisfac- 
tion, the  latter  plea  Is  a  new  ground  of 
defense  not  pleaded  in  the  court  below. 
Bankers  Union  of  the  World  v.  Favalora, 
73  Neb.  427  (102  N.  W.  1013). 

526.  (1905.)  Petition  In  action  of  a  pur- 
chase money  note  held  not  a  departure  from 
the  issues  tendered  in  the  county  court. 
Rieck  V.  OH/lin,  74  Neb.  102  (103  N.  W. 
1061). 

527.  (1905  )  A  denial  In  an  answer  that 
the  oral  contract  alleged  by  the  plaintiff  was 
made,  together  with  a  statement  that  a  con- 
tract was  made  at  the  time  alleged  differing 


tiET,  is  not  subject  to  a  motion  to  strike  on 
account  of  changing  the  Issues  from  a  gen- 
eral denial,  since  the  alleration  that  a  dif- 
ferent contract  was  maoe  Is  a  mere  matter 
of  evidence,  tending  to  prove  that  the  con- 
tract declared  upon  was  not  made.  Such 
allegations  may  be  superfluous  and  redund- 
ant, but  QO  not  change  the  Issue.  McCHnnig 
V.  R.  K.  Johnson  Co,,  74  Neb.  366  (104  N. 
W.  861»). 

528.  (1905.)  A  case  must  be  tried  in  the 
district  court  upon  appeal  upon  the  issues 
tried  in  the  lower  court.  This  does  not 
mean  that  no  issuable  fact  can  be  pleaded 
In  a  petition  In  the  district  court  that  was 
not  alleged  in  the  bill  of  particulars  in  the 
lower  court.  If  the  Identity  of  the  cause  of 
action  is  preserved  in  the  petition  it  Is  suf- 
ficient. North  «t  Co.  V.  Angela,  75  Neb.  381 
(105  N.  W.  1089). 

629.  (1906.)  Where  the  petition,  on  ap- 
peal from  the  Justice  court,  contains  an 
issue  not  presented  in  the  lower  court,  the 
remedy  is  to  strike  it  out,  not  to  strike  the 
whole  petition.  Blanke  Tea  <f  Coffee  Co.  v. 
Eager,  75  Neb.  662  (106  N.  W.  603). 

530.  (1906.)  On  appeal  to  the  district 
court  a  defendant  is  not  required  to  allege 
a  counter-claim  in  the  same  language  In 
which  it  was  pleaded  in  the  inferior  court. 
It  is  sufficient  if  the  identity  of  the  counter- 
claim is  preserved.  Brockway  v.  Reynolds, 
77  Neb.  226  (109  N.  W.  154). 

631.  (1906.)  A  cause  of  action  on  appeal 
need  not  be  alleged  In  the  same  language 
used  in  the  inferior  court,  but  If  the  Iden- 
tity of  the  cause  of  action  is  preserved  the 
pleading  Is  sufficient.  Brockway  v.  Reyno^, 
77  Neb.  225  (109  N.  W.  164). 

532.  (1907.)  The  right  of  a  plaintiff  to 
amend  his  petition  on  appeal  to  the  district 
court  Is  governed  by  substantially  the  same 
rule  as  that  governing  the  right  of  the  plain- 
tiff to  amend  bis  petition  In  an  action  orig- 
inally brought  In  that  court;  la  either  case 
the  test  Is  whether  the  Ideatlty  of  the  cause 
of  action  Is  preserved.  By  the  phrase  "cause 
of  action"  is  meant,  not  the  formal  state- 
ment of  facts  set  forth  in  the  petition,  but 
the  subject-matter  upon  which  the  plaintiff 
grounds  his  right  of  recovery.  Myers  v. 
Moore.  78  Neb.  448  (110  N.  W.  989). 

533.  (1907.)  Where  a  broker,  suing  in 
the  county  court  on  a  contract  of  employ- 
ment, attached  to  his  petition  a  copy  of  the 
contract  containing  his  signature  at  the  top 
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of  one  of  the  pages,  on  appeal  to  the  dis- 
trict court,  an  additional  allegation  in  the 
petition,  that  plaintlfl'a  name  was  placed  on 
the  contract  by  himself  and  was  intended  as 
a  signature  to  the  contract,  does  not  change 
the  Identity  of  the  cause  of  action.  Mfers 
V.  Moore.  78  Neb.  448  (110  N.  W.  989). 

 Flsadlngi. 

634.  (1875.)  A  defendant  appealing  from 
a  Judgment  of  the  probate  court  Is  not  in 
default,  In  the  district  court,  until  after  the 
rule  day  for  filing  his  answer  has  elapsed. 
Rich  V.  Stretch,  4  Neh.  186. 

535.  (1884.)  In  actions  for  the  forcible 
entry  and  detention  or.  forcible  detention  of 
real  property,  on  arpeal  to  the  district  court, 
it  Is  not  necessary  that  new  pleadings  be 
filed.  McCue  v.  Lee.  16  Neb.  576  (21 N.  W.  1). 

636.  (1894.)  The  time  tor  a  defendant 
to  answer  In  an  action  appealed  from  a  Jus- 
tice of  the  peace  or  county  court  does  not 
begin  to  run  until  fifty  days  from  the  rendi- 
tion of  the  judgment  appealed  from,  exclud- 
ing the  day  on  which  such  Judgment  was 
rendered.  Beard  v.  Ringer,  41  Neb.  831  (60 
N.  W.  96). 

637.  (1902.)  Striking  an  answer  from 
the  flies  because  filed  out  of  time,  where  It 
was  filed  before  the  third  Monday  after  fifty 
days  from  the  Judgment  appealed  from,  is 
error  wlthovt  prejudice  where  defendant  has 
no  standing  In  court  and  no  right  to  insist 
on  any  defense,  /enfclns  v.  ISyatt,  2  Unof. 
718  (89  N.  W.  1028). 

638.  (1908.)  The  original  pleadings  in 
an  action  pending  in  the  district  court  on 
appeal  from  an  inferior  court  may  be 
amended  for  the  purpose  of  correcting  a 
clerical  error.  Kofoid  v.  Lincoln  Implement 
d  Transfer  Co.,  80  Neb.  634  (114  N.  W.  937). 

639.  (1908.)  Plaintiff  H.  J.  A.,  sole  pro- 
prietor of  a  boBtness  which  he  conducted 
under  the  name  of  "Omaha  Furniture  ft 
Carpet  Company,"  commenced  an  action  In 
replevin  in  justice  court  under  said  name. 
Before  trial  in  the  Justice  court  his  request 
to  substitute  his  Individual  name  as  plain- 
tiff was  denied.  On  appeal  to  the  district 
court  the  request  was  renewed  and  the  sub- 
stitution permitted.  Held,  Proper  practice. 
(Code,  sec.  144.)  Omaha  Furniture  <E  Car- 
pet Co.  V.  Meyer,  80  Neb.  769  (115  N.  W, 
810). 

■  "  Evidence. 

640.  (1901.)  On  the  trial  of  a  case  ap- 
pealed from  a  Justice  court,  plaintiff  cannot 


complain  of  the  admission  of  evidence  In 
support  of  a  material  allegation  of  tbe  an- 
swer, on  the  ground  that  such  all^tlon 
presents  an  issue  not  interposed  before  the 
Justice  where  no  objection  was  made  to  such 
answer.  Qrainffer  Bro».  v.  Firtt  2fat.  Boiife. 
63  Neb.  46  (88  N.  W.  121). 

641.  (1902.)  Where  the  transcript  from 
the  Justice  court  filed  in  the  district  court 
on  appeal  falls  to  show  what  issues  were 
tendered  in  the  Justice  court,  parol  testt- 
mony  Is  admissible  to  show  what  issues 
were  presented.  Inglehart  v.  Lull,  64  Neb. 
758  (90  N.  W.  762). 

542.  (1903.)  Extrinsic  evidence  to  show 
the  nature  of  the  case  tried  before  a  justice 
of  the  peace,  upon  a  motion  directed  against 
an  alleged  change  of  issues  on  appeal,  should 
be  clear,  convincing,  and  satisfactory,  and 
should  be  carefully  scrutinized.  InffUhart 
«.  Lull,  69  Neb.  173  (96  N.  W.  25). 

—^-Amount  recoverable. 

543.  (1886.)  Where  an  action  was  brou^t 
In  the  county  court  to  recover  $990,  on  ap- 
peal to  the  district  court  the  petition  could 
not  be  amended  to  claim  more  than  11,000. 
and  accrued  interest,  being  the  limit  of  the 
civil  Jurisdiction  ot  the  county  court.  Union 
P.  R.  V.  Ogilvy,  18  Neb.  638  (26  N.  W.  464). 

544.  (1897.)  Where,  in  a  replevin  action 
brought  In  the  county  court,  the  appraised 
value  of  the  property,  as  well  as  its  actual 
value  found  by  the  court,  Is  less  than  U>000, 
and  the  plaintiff  appeals  from  the  Judgment 
entered  against  him,  the  district  court  may 
give  judgment  for  the  defendant  for  an 
amount  in  excess  of  the  jurisdiction  of  the 
county  court,  if  warranted  by  the  facts 
Bates  A  Co.  v.  Btanley,  51  Neb.  262  (70  N. 
W.  972). 

645.  (1898.)  In  a  case  appealed  from  the 
county  court  to  the  district  court,  plalntlfl 
may  allege  damages  In  a  greater  sum  than 
was  claimed  in  the  county  court,  provided 
the  amount  alleged  in  the  district  court  be 
within  tbe  Jurisdictional  limit  ot  the  county 
court  People's  \af.  Bank  v.  Oeitthardt, 
55  Neb.  232  (75  N.  W.  582). 

546.  (1899.)  An  appeal  from  a  judgment 
in  replevin,  rendered  by  a  Justice  of  the 
peace  in  tbe  alternative  for  |200  invests  the 
district  court  with  Jurisdiction  of  tbe  cause, 
and  it  may,  on  the  trial,  If  the  issues  are 
found  in  favor  of  the  defendant,  render  Jndf- 
ment  In  his  favor  for  the  ascertained  value 
of  the  property,  whatever  that  may  Se.  Selfty 
V.  McQuillan,  59  Neb.  168  (80  N.  W.  6(M). 
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547.  (1901.)  On  appeal,  the  amount  of 
damages  claimed  on  the  same  cause  of  ac- 
tion may  be  Increased,  if  not  beyond  the  ju- 
risdiction of  the  lower  court.  Piano  Ufg,  Co. 
V.  AorOstrom,  63  Neb.  123  (88  N.  W.  164). 

548.  (1902.)  Where  an  action  for  the  re- 
covery of  money  Is  brought  fn  the  county 
court,  and  taken  by  appeal  to  the  district 
court,  the  petition  cannot  be  there  amended 
BO  as  to  Increase  the  amount  prayed  for  be- 
yond the  jurisdiction  of  the  county  court. 
Bpargur  v.  Prentiat,  66  Neb.  222  (92  N.  W. 
300). 

549.  (1905.)  A  Judgment  for  the  plain- 
tiff rendered  in  the  district  court  on  appeal 
Is  not  erroneous  because  It  includes  interest 
upon  the  claim  sued  upon  during  the  time 
of  the  pendency  of  the  action  in  that  court, 
although  the  Judgment  Is  thereby  made  to 
exceed  In  amount  the  Jurisdiction  of  the 
court  from  which  the  appeal  was  taken. 
Butler  v.  Bruce  Co.,  76  Neb.  322  (106  N. 
W.  445). 

550.  (1906.)  Upon  an  appeal  from  a  judg- 
ment of  a  county  court  rendered  In  a  cause 
prosecuted  before  the  county  Judge  In  his 
capacity  as  a  Justice  of  the  peace,  a  recovery 
cannot  be  had  In  excess  of  his  Jurisdiction 
In  that  capacity.  WiJson  v.  White,  77  Neb. 
851  tl08  N.  W.  867). 

Berlew. 

551.  (1897.)  From  the  mere  t^t  that 
there  was  filed  in  the  district  court  a  copy 
of  a  petition  and  an  answer  entitled  "In 
the  County  Court,"  and  Indorsed  as  therein 
filed.  It  will  not  be  assumed  that  there  was 
a  Judgment  In.  or  an  appeal  from,  the  county 
court  WoHon  «.  OampMt,  51  Neb.  788  (71 
N,  W.  737). 

552.  (1902.)  Where  the  erldence  taken 
in  the  county  court  on  a  motion  to  dissolve 
an  attachment  la  not  preserved  by  a  bill  of 
exceptions,  and  la  not  before  the  court  of  re- 
view. It  will  be  presumed  that  the  evidence 
was  aufllclent  to  sustain  the  Judgment  and 
order  of  the  lower  court.  Dittman  Boot  d 
Shoe  Co,  V.  Oraff,  3  Unof.  165  (91  N.  W. 
188). 

553.  (1902.)  Where  the  jurisdiction  of 
a  justice  of  the  peace  appears  on  the  tece  of 
the  record,  error,  to  he  available,  must  ap- 
pear affirmatively.  Martin  v.  Mer»hon,  3 
TJnof.  174  (91  N.  W.  180). 

554.  (1903.)  Wbwe,  in  sn  action  before 
a  jnstiee  of  the  peace,  the  evidence  was  cod- 
flicting  and  It  cannot  be  laid  that  tkla  judg- 
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ment  was  clearly  wrong,  the  order  of  the 
district  court,  on  a  proceeding  In  error,  sus- 
taining such  judgment,  will  be  affirmed. 
Bullara  v.  Laughlin,  4  Unof.  697  (96  N.  W. 

159). 

555.  (1904.)  Upon  error  from  a  Judg- 
ment of  a  Justice  of  the  peace  to  the  district 
court.  If  error  does  not  affirmatively  appear 
In  the  proceedings  had  before  the  justice, 
the  Judgment  of  the  justice  abould  be  af- 
firmed. Zeigler  v.  Conner,  71  Neb.  501  (98 
N.  W.  1028). 

Determination  and  disposition  of  cause. 

556.  (189b.)  On  appeal  from  a  Justice 
court,  a  general  finding  of  error  by  the  dis- 
trict court  Is  sufficient  without  specifying 
which  assignment  of  the  petition  in  error 
was  sustained.  Warren  v.  Badilek,  47  Neb. 
S3  (66  N.  W.  15). 

557.  (1902.)  When  a  writ  of  error  Is 
taken  from  the  order  of  a  Justice  of  the 
peace  requiring  a  garnishee  after  Judgment 
to  pay  money  into  court,  and  the  district 
court  reverses  the  judgment  of  the  Justice 
because  the  snswer  of  the  garnishee  would 
not  support  the  same,  and  thereupon  enters 
an  order  discharging  the  garnishee,  such 
order  will  not  be  reversed  upon  petition  in 
error  in  the  supreme  court  on  the  ground  that 
the  district  a)urt  should  have  held  the  case 
for  trial,  since  no  other  judgment  could 
be  rendered  by  the  district  court  against  the 
garnishee,  and  If  it  was  error  to  enter  such 
Judgment  without  setting  the  ease  down  for 
trial  It  was  error  without  prejudice.  Hider 
V.  LawHtaon,  65  Neb.  1  (90  N.  W.  961). 

558.  (1903.)  In  an  error  proceeding  from 
an  order  of  a  Justice  of  the  peace  discharg- 
ing an  attachment,  the  only  Judgment  which 
the  district  court  is  authorized  to  render 
and  enforce  is  a  Judgment  affirming  or  re- 
versing the  order  of  the  Justice  and  taxing 
the  costs  incident  to  such  proceeding. 
Rhodes  V.  S(Mi«eI«.67  Neb.l  (93  N.W.148). 

——Judgment  on  trial  de  novo. 

559.  (1878.)  If  the  district  court  has  no 
Jurisdiction  of  an  appeal  case,  It  is  error  to 
render  a  final  judgment,  or  Judgment  for 
costs;  and  when  the  district  court  has  Juris- 
diction in  such  case,  and  a  jury  has  been 
called,  and  the  evldenoe  of  the  parties  has 
been  given  to  the  Jury,  it  is  error  to  dis- 
charge the  Jury  and  to  render  a  final  Judg- 
ment by  the  court  In  such  ease.  Lewis  v. 
Watrut,  7  Neb.  477. 

660.  (1899.)  On  petition  In  error  from 
the  county  court  tn  assignment  raislnK  the 


Digitized  by 


1561 


JUSTICES  OF  THE  PBACB  AND  COUNTY  COURT. 


1679 


question  of  the  sufflcleney  of  the  pleading 
to  sustain  the  Judgment  waa  sustained  by 
one  of  the  Judges  of  the  district  court,  who 
reversed  tbe  Judgment  and  retained  the 
cause  for  trial  In  the  district  court.  At  a 
trial  of  later  occurrence  another  Judge  pre- 
sided. The  parties  had.  prior  to  the  trial, 
stipulated  that  the  trial  be  upon  the  plead- 
ings which  bad  been  filed  in  the  county 
court,  and  the  trial  so  proceeded  to  verdict 
for  the  plaintiff,  and  a  Judgment  thereon. 
Held,  The  judgment  was  not  erroneous  as  a 
reversal  of  the  ruling  of  the  Judge  who  sus- 
tained the  petition  In  error,  since  another 
element  entered  Into  the  consideration  wblch 
led  to  tbe  later  ruling — that  of  tbe  evidence. 
Knight  v.  Finney,  69  Neb.  274  (80  N.  W. 
912). 

561.  (1902.)  Upon  a  reversal  in  the  dis- 
trict court  of  a  Judgment  of  a  justice  of  the 
peace  rendered  In  proceedings  to  try  the 
right  of  property  seized  under  attachment, 
the  district  court  has  jurisdiction  to  bear 
and  determine  the  Issues,  but  Its  Jurisdic- 
tion to  render  judgment  Is  limited,  as  that 
of  a  Justice  of  the  peace,  to  a  Judgment  for 
costs,  and  a  judgment  for  a  release  of  tbe 
property  from  the  levy,  and  a  rwtoratlon 
thereof  to  the  claimant,  is  unauthorized  and 
void.  Mccormick  Sarveating  Machine  Co.  v. 
Soott,  66  Neb.  481  (92  N.  W.  599). 

562.  (1907.)  Under  the  provisions  of  sec- 
tion 1011  of  the  code  a  district  court  may 
render  a  Judgment  against  a  plaintiff  in  fa- 
vor of  a  defendant  tor  the  amount  recovered 
by  the  latter  against  the  former  In  the  lower 
court,  without  notice,  when  plalntitT  falls  to 
file  his  petition  as  required  by  the  statute. 
Heta  V.  Heat,  78  Neb.  347  (110  N.  W.  999). 

 Effect  of  reTersal. 

563.  (1876.)  Where  the  Judgment  of  a 
justice  of  the  peace  is  taken  on  error  to  the 
district  court  and  reversed,  and  the  original 
case  retained  for  trial  in  that  court,  such 
Judgment  of  reversal  is  "a  final  judgment, 
and  may  be  reviewed  by  the  supreme  court 
without  waiting  for  the  final  disposition  of 
the  original  case.  Banka  v.  Uhl,  5  Neb.  240. 

564.  (1880.)  When  a  Judgment  of  a  jus- 
tice of  tbe  peace  is  reversed  in  the  district 
court,  the  case  stands  for  trial  de  novo  in 
that  court.  Lichty  v.  CUtt-k,  10  Neb.  472  (6 
N.  W.  760). 

565.  (1897.)  Where  a  judgment  of  a 
county  court  is  reversed  by  a  district  court 
in  a  proceeding  In  error,  the  district  court 


may  retain  the  cause  for  trial.  Maryott  v. 
Gardner,  50  Neb.  320  (69  N.  W.  837). 

566.  (1897.)  Where  a  Judgment  Is  taken 
on  error  from  a  Justice  of  tbe  peace  to  the 
district  court  and  reversed,  the  cause  should 
be  retained  tor  trial  and  judgment  Saits»8if 
V.  Lemp  Brewing  Co.,  52  Neb.  627  (72  N.  W. 
1026). 

567.  (1903.)  Section  601  of  the  code  of 
civil  procedure,  which  declares  that  when 
the  Judgment  of  a  Justice  of  tbe  peace  shall 
be  reversed  the  cause  shall  be  retained  in 
tbe  district  court  for  trial,  has  reference 
only  to  cases  which  have  been  entirely  dis- 
posed of  by  final  order  or  judgment,  and 
which  may  be  again  tried  and  determined. 
Rhodes  V.  Samuels,  67  Neb,  1  (93  N.W.148). 

568.  (1903.)  Where,  on  a  petition  fn  er- 
ror, tbe  district  court  reverses  a  Judgment 
of  a  Justice  of  the  peace,  it  should  not  dis- 
miss the  case,  but  must  set  It  down  for  trial, 
as  provided  in  section  601  of  the  code. 
Westover  d  Co.  v.  Van  Dorn  Iron  Work*  Co., 
70  Neb.  415  (97  N.  W.  598). 

569.  (1903.)  Where,  in  proceedings  In 
error  from  a  Judgment  of  an  Inferior  court 
to  the  district  court,  a  judgment  of  reversal 
Is  rendered,  the  court  ordinarily  has  no  Ju- 
risdiction at  a  subsequent  term  to  vacate 
such  Judgment.  Bastian  v.  Adama,  6  Unof. 
32  (97  N.  W.  231). 

670.  (1906.)    Where  a  Judgment  of  a 

county  court  is  reversed  by  a  district  court 
in  a  proceeding  in  error,  the  district  court 
may  retain  such  cause  for  trial.  This  role 
applies  to  matters  of  probate  Jurlsdictloa  as 
weU  as  to  civil  actions.  Prante  v.  Lompe, 
77  Neb.  377  (109  N.  W.  49G). 

 B«mand    and    proceedings  before 

lower  court 

671.  (1889.)  Where  a  district  court  re- 
manded a  cause  tried  In  the  county  court 
and  taken  on  error  to  the  district  court  to 
the  county  court  to  certify  in  the  Judgment 
that  a  certain  party  was  surety,  held,  that 
while  the  district  court  had  authority  to 
modify  the  Judgment  In  that  regard,  the 
surety  in  whose  favor  the  Judgment  was 
modified  could  not  complain  of  the  proced- 
ure. Kiewit  V.  Carter,  25  Neb.  460  (41  N.  W. 
286). 

672.  (1891.)  Where  a  case  Is  decided  in 
the  county  court  on  the  pl«Uling8  alone,  the 
district  court,  on  reversing  the  case,  shoold 
remand  It  for  trial  on  its  merits,  lawyer  v. 
Sweet,  33  Neb.  630  (60  N.  W.  954). 
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573  (1907.)  In  a  case  of  an  attempted 
appeal  to  the  district  court  before  a  final 
jndgiDent  has  been  rendered  by  the  inferior 
court,  the  district  court  has  no  authority  to 
remand  the  cause,  with  directions  to  the  in- 
ferior court  to  render  Judgment  and  fUe  a 
supplementary  transcript  and  return  thereof 
Id  the  district  court  for  the  purpose  of  per- 
fecting the  attempted  appeal,  the  proper 
course  In  such  case  being  to  dismiss  the  at- 
tempted appeal.  Hayward  v.  Fisher,  78  Neb. 
364  (110  N.  W.  984). 

Costs. 

674.  (1880.)  Where  a  plaintiff  appeals 
from  Judgment  In  a  Justice  court  and  does 
not  recover  more  than  |20  on  the  appeal,  ex- 
clusive of  Interest,  he  cannot  recover  his 
costs,  but  shall  be  adjudged  to  pay  all  costs 
in  the  appellate  court,  including  $5  to  de- 
fendant's attorneys.  We<ut  v.  Sheppara,  10 
Neb.  608  (7  N.  W.  284). 

Liabilities  on  bonds. 

675.  (1879.)  When,  On  vpeal  from  a 
Justice  of  the  peace  or  a  eounty  Judge  -to  the 

district  court.  Judgment  is  rendered  against 
tlie  appellant,  it  may  also  be  rendered  against 
the  surety  on  the  appeal  bond.  But  this  rule 
does  not  apply  to  an  ordinary  undertaking 
In  replevin.  lAning&r  v.  Raymond,  9  Neb. 
40  (2  N.  W.  359). 

576.  (1883.)  When  a  party  appeals  from 
a  Judgment  of  a  Justice  of  the  peace,  his  un- 
dertaking executed  in  conformity  to  the 
statute  eetope  him  to  deny  that  he  had  taken 
ao  appeal.  In  an  action  brought  on  the  un- 
dertaking. Oudtner  v.  Kilpatrick,  14  Neb. 
347  (15  N.  W.  708). 

577.  (1886.)  The  surety  on  a  bond  given 
for  an  appeal  from  a  judgment  of  a  Justice 
of  the  peace  is  estopped  to  deny  that  an  ap- 
peal had  been  taken  in  the  case,  In  contra- 
diction of  his  undertaking,  although  the 
same  was  filed  after  the  expiration  of  the 
time  limited  for  that  purpose,  and  the  ap- 
peal was  dismissed  for  the  reason  that  the 
bond  was  filed  out  of  time.  Adama  v.  Thomp- 
son. 18  Neb.  541  (26  N.  W.  316). 

578.  (1892.)  Where  an  action  upon  an 
account  ia  tried  before  a  Justice  of  the  peace 
and  appealed  to  the  district  court,  and  the 
judgment  of  the  Justice  affirmed,  it  Is  the 
duty  of  the  district  court  to  render  Judg- 
ment against  both  the  principal  debtor  and 


the  surety  on  the  appeal  undertaking.  Banff- 
hart  V.  Lamb,  34  Neb.  B3B  (52  N.  W.  399). 
[Overruled.  Selby  v.  McQuillan.  45  Neb. 
S12.] 

579.  (1896.)  Judgment  was  recovered  be- 
fore a  Justice  of  the  peace  against  two 
makers  of  a  promissory  note,  who  Jointly 
appealed  to  the  district  court.  The  under- 
taking of  the  surety  on  the  appeal  bond  was 
to  pay  any  Judgment  rendered  against  the 
appellants.  Held,  That  the  surety  is  liable, 
nqtirithstandtng  Judgment  in  the  appellate 
court  was  only  against  one  of  the  appellants. 
Johnson  V.  Reed,  47  Neb.  322  (66  N.  W.  405). 

580.  (1896.)  The  district  court  upon  the 
trial  of  an  appeal  from  an  inferior  court  is 
without  Jurisdiction  to  render  against  the 
sureties  on  the  appeal  bond  the  same  Judg- 
ment it  enters  against  appellant.  Drum- 
mond  Carriage  Co.  v.  Mills,  54  Neb.  417  (74 
N.  W.  966;  69  Am.  St.  Rep.  719;  40  L.  R.  A. 
761);  (1898)  Miller  v.  Hogeboom,  56  Neb. 
434  (76  N.  W.  888). 

581.  (1896.)  Upon  the  rendition  of  « 
Judgment  against  appellant  In  the  district 
court,  that  court  has  no  such  Jurisdiction  of 
the  person  of  the  surety  in  the  appeal  under- 
taking that  it  may  render  the  same  Judg- 
ment against  him  that  It  mar  against  the 
appellant  Selby  v.  ircQuillan.  46  Neb.  612 
(63  N.  W.  856). 

582.  ( 1902. )  The  undertaking  of  a  surety 
upon  an  appeal  bond  given  under  the  stat- 
ute relative  to  appeals  from  Justices  of  the 
peace  Is.  In  substance,  that  he  will  satisfy 
any  Judgment  against  his  principal  that  may 
result  from  a  trial  in  the  district  court  or 
from  a  failure  to  effectively  prosecute  the 
appeal.  Leidigh  v.  Pribble,  64  Neb.  860  (90 
N.  W.  950). 

.583.  (1903.)  Recovery  Is  permissible  on 
a  bond  given  in  an  appeal  from  a  Justice  of 
the  peace  In  a  forcible  entry  and  detention 
proceeding,  though  the  statute  authorizing 
such  bond  Is  afterward  declared  unconstitu- 
tional, provided  the  obligor  has  been  thereby 
enabled  to  retain  possession  of  the  premises. 
Stevenson  v.  Morgan,  67  Neb.  207  (93  N.  W. 
180;  108  Am.  St.  Rep.  629). 

584.  (1907.)  In  an  action  en  an  appeal 
bond  given  on  appeal  from  a  Justice  court, 
the  petition  examined,  and  held  to  state  a 
good  cause  of  action.  Cochran  v.  Moriarty, 
78  Neb.  669  (111  N.  W.  688). 
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KIDNAPPING. 


ANALYSIS. 

Definition,  i  1. 
Eridenoe  admissible,  $  2. 
Bnfflcieney  of  proof,  S§  3, 4. 
Ssntences,  S  6. 

Definition. 

1.  (1904.)  "Entice,"  as  used  In  section 
20  of  the  criminal  code,  means  to  allure;  to 
cou;  persuade.  Gould  v.  Btatt,  71  Neb.  661 
(99  N.  W,  541). 


Sridenee  admissible. 

2.  (1904.)  Where  it  is  shown  that  a  note 
and  certain  letters  written  by  the  accused  to, 
and  received  by,  a  child  alleged  to  have  been 
enticed  away  from  her  parents  by  him,  have 
been  totally  destroyed  by  her,  at  bis  request, 
and  cannot  be  restored  «r  produced,  and  that 
she  remembers  their  contents,  she  may  be 
permitted  to  give  oral  OTldence  of  what  they 
contained.  Oould  v.  State,  71  Neb.  651  (99 
N.  W.  641). 

Sufflciency  of  proof. 

3.  (1904.)  In  a  prosecution  for  enticing 
a  child  to  leave  home  an  instruction  that  on 
solicitation,  representation  or  suggestion  by 
the  accused,  if  it  actually  induced  her  to 
leare,  is  sufficient  to  prove  such  enticing. 
Oouia  V.  state,  71  Neb.  651  (99  N.  W.  541). 

4.  (1904.)  Evidence  showing  a  preacher 
Induced  a  girl  15  years  of  age  to  leave  her 
home  and  go  with  him  to  distant  places  sus- 
tains a  verdict  of  guilt  under  section  20  of 
the  criminal  code.  Gould  v.  State,  71  Neb. 
651  (99  N.  W.  541). 


Sentence. 

6.  (1904.)  Where  a  man  of  mature  years, 
who  Is  married  and  has  a  family  of  seven 
children,  is  guilty  of  enticing  a  girl  of  16 
years  of  age  away  from  her  parents  for  an 
unlawful  purpose  and  in  violation  of  the 
provisions  of  section  20  of  the  criminal  code, 
he  being  a  minister  of  the  gospel  and  she  a 
member  of  his  church,  a  sentence  of  six 
years  in  the  penitentiary  is  not  an  excessive 
punishment  for  his  crime.  Oculd  v.  State, 
71  Neb.  661  (99  N.  W.  641). 

LACHES. 

Defenses  against  equitable  relief  In  gen- 
eral, see  EguUjf,  U  67-79. 

In  Injunction,  see  Inaction,  SI  102,  103. 

Defense  against  proceeding  to  set  aside 
judgment,  see  Judgment,  %  406. 

Defense  to  action  for  specific  performance, 
see  Specific  Performance,  IS  60-64. 

As  against  collection  of  taxes.  Bee  Tom' 
turn,  SS  566-658. 

Proceedings  against  Told  taxes,  see  l^saM- 
tion,  9  S  834-836. 

Enforcement  of  trusts,  see  Tnuta,  SS  194- 
200. 

Affecting  rls^t  to  rw:ind  contraot  for  sale 
of  land,  see  Vendor  and  Purchaser,  S|96- 
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ANALYSIS. 

L  CBEATION  AND  EXISTENCE  07  THE  BELATION. 
I<ease  or  sale,  §  1. 
Implied  tenancy,  SS  2-9. 

XT.  Tf'" 

Parol  lettings  and  contracts,  8S  10-18. 
Form  and  contents  of  lease,  S  13. 
Execution  of  lease,  SS  14-17. 
Consideration,  S  18. 
Bocordin^  lease,  S  19> 
Besdssion,  S  80. 

Bight  to  contest  validity,  S  81- 
Application  of  general  mles  of  constnietlou,  ||  88, 88. 
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m.  LANDLORD'S  TITLE  AND  BEVEB8I0N. 
Transfer  of  rarerslon,  If  24-26. 
Awigninent  of  lease,  %  27. 

Estoppel  of  tenant  to  dony  landlord's  title,  II28-8S. 
AdTerse  poraession  of  teiumt,  il  36-39. 

 Purchase  of  oatstandlng  title  or  Inonmbranet  1^  tenant,  {|4(M6. 

■  —  ■■  Attornment  to  third  person, || 47-58. 

ZV.  TEBKS  rOB  YEABS. 

(A)  Nature  and  extent,  and  snhlettlnff,  extensions,  reiwwals,  and  options  t* 

purchase. 
Duration  of  term,  ||  54, 55. 
Construction  and  operation  ot  sublessee  I  SOL 
Option  to  renew,  |  67. 

Extension  or  renewal  hy  holding  over,  $|  68-67. 
Option  to  purchase  premises,  ||  68-74. 

(B)  Terminatifniu 

(^ttion  to  terminate,  i  76. 
Notice,  II  76, 77. 

Termination  of  landlord's  estate,  ||  78, 70. 

Creation  of  new  tenancy,  f  80. 

Nonpayment  of  ren^  ||  81-90. 

Failure  to  give  security  for  ren^  1 91. 

Surrender,  ||  92-100. 

Waiver  of  forfeiture,  ||  101-104. 

V.  TENANCIES  7B0X  TBAB  TO  TEAS  AND  TENANCIES  AT  SimSAANGB. 

Creation  of  tenancy  from  year  to  year,  II 105-111. 
Texmination  of  tenancy  from  year  to  yosr,  ||  112-11^ 
Creation  of  tenancy  at  sufferance,  II 116,  116. 
Termination  of  tenancy  at  sufferance^  1 117. 

VI.  PBEMISES  AND  BNJOYKBNT  AND  ITSE  TBEBEOF. 

(A)  Description,  extent,  and  condition. 

Property  included  in  general,  |{  118-123. 
Tenantahle  condition  of  pranises,  {|  124, 125. 
Duty  of  landlord  to  heat  premises,  1 126. 

(B)  Possession,  enjoyment,  and  use. 

Bight  of  landlord  to  enter  premises,  S  lOT. 
Bight  of  tenant  to  possession,  U  128, 120. 
Betsntion  of  portion  of  premises  by  landlord,  1 180. 
Conveyanco  of  portion  of  premises  by  landlord,  1 131. 
Covenants  for  quiet  enjoyment  II 132, 188. 
Disturbance  of  possession  of  tenant  ||  184-188. 
Mode  and  purpose  of  use,  |{  139-144. 
Bight  to  crops,  {|  146-140. 
Actions  for  injuries  to  premises,  1 150. 
Bestralnlng  b^vxj  to  premises,  1 161. 
<C)  Taxes,  rep&irs,  and  improvements. 

Liabilities  for  taxes  apd  assessments,  {|  159, 158. 
lUght  and  duty  to  make  repairs,  ||  164-158. 
Covenants  and  agreements  as  to  r^alrs^  II 169-168. 
J^ptovements  by  tenant  ||  164-168. 

Bemoval,  1 168. 
Improvements  by  landlord,  1 17a 

Personal  property  on  premises  at  termination  of  tenaasy,  ||  171-184. 
^t)  Injuries  frmn  dai^erous  or  defective  condition, 
fiijnries  to  third  persons,  {  186. 
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(E)  Eviction. 

Act  of  landlord,  U  188, 187. 

Actions  by  tenant  for  damages,  SS  188-197. 

VIL  BEKT  AND  ASVAHCES. 
(A)  Bights  and  Uabilities. 

Implied  agreement  to  pay  rent,  H  198, 199. 
Occupancy  under  void  lease,  §  200. 
Security  for  rent,  SS  201,  202. 
Failure  of  landlords  title,  SS  203, 804. 
Disturbance  of  possession  of  tenant,  1 1306. 
Tnud  in  inducing  lease,  1 206. 
Brictlon, }  207. 

Destrnction  of  premises,  Sf  208,  209. 

Abandonment  by  tenant,  SS  210-212. 

Agreement  to  reduce  rent,  S|  213-216. 

Time  of  accrual,  S  216. 

Persons  entitled,  S  217. 

Transfsr  ot  revsrslon,  H  818-221. 

FnnHnis  liable,  Si  288-826. 

Tender  of  rent,  {  227. 

Payment,  S  (228,289. 

Tax  deed  to  tenant,  i  230. 
<B)  Actions. 

Bight  of  action,  SI  231, 232. 

Defenses  in  general,  f  238. 

Set-off  and  counterclaim,  8(  834, 886. 

Pleading,  SS  336-838. 

Evidence,  SS  239-847. 

Trial,  SS  848-861. 

Tudgmemt,  1 868. 
(C)  Itien. 

Bight  to  Uen,  i  863. 

Subject-matter  to  which  Uen  attaches,  H  864-868. 
Priorities,  SS  267-259. 
Snf  orcemont,  S  860. 

Vm.  BS-ENTBY  AND  BECOVEBY  OF  POSSESSION  BT  LANDLOBD. 
Nature  and  form  of  action,  SS  261,  262. 
Accrual  of  right  of  action,  S  263. 
Demand  or  notice  to  quit,  SS  864-866. 
Payment  for  improvements,  1 867. 

IX.  BBNTINa  ON  SHABES. 

Bights  and  liabilities  as  to  land,  S  868. 

Bights  and  Uabilities  as  to  crops,  |S  860-878. 

Mode  of  division  of  crops,  S  273. 

Honey  rent  in  iiou  of  crops,  %  874. 

Bights  and  Uabilities  as  to  third  persons,  SI  876, 876. 

Cross-Refebbnces.  Lease  of  railroads,  see  AoUroodc,  il  160- 

Damages  recoverable  for  breach  of  core-  162. 
uant  of  lease,  see  Covenants,  S  SO.  Lease  by  executor,  see  Bxecuton  and  Ad- 

Flxtures  of  tenant,  see  Fixtures.  minUtrators. 

Keeping  lost  property  found  by  lessee  as  Lease  of  school  lands,  see  PuhHc  Land*, 
larceny,  see  Larceny.  %%  17, 18.  SS  81-102. 

Lease  by  guardian,  see  Ouardtan  and  Lessee  as  bailee  of  property  left  on  prem- 
"Ward,  1 13.  Ises  by  former  occupant,  see  Bailment.  |i 

Lease  by  one  Joint  tenant,  see  Tenancy  in  S-6. 
Common,  1122,  23.  Lessor  u  proper  party  In  condenuuttion 
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proceedings,  see  Eminent  Domain,  ||  162- 
158. 

Liability  (or  use  and  occupation  In  ab- 
sence of  lease,  see  Use  and  Occupation,  |  5. 

Rl^t  of  lessee  of  life  tenant  to  enter 
after  death  of  bis  lessor,  see  Life  Estate*^ 

Rights  of  leasee  on  partition  of  property, 
see  Partition,  i  20. 

Right  of  mere  license,  see  Licenaes,  %%  63- 
66. 

Z.  CBSATIOH  AND  EZI8TSNCE  07  THE 
KELATIOH. 

Lease  or  sale. 

1.  (1898.)  Contract  upon  which  this  ac- 
tion Is  predicated  determined  to  be  an  execu- 
tory contract  for  the  sale  of  real  estate,  and 
not  a  lease.  Jackson  v.  PAfHips.  57  Neb.  189 
(77  N.  W.  683). 

Implied  tenancy. 

2.  (1894.)  The  law,  in  the  absence  of 
all  evidence  to  the  contrary,  will  Imply  the 
existence  of  the  relation  of  landlord  and  ten- 
ant between  two  parties,  where  one  owns 
land,  and  with  his  knowledge  and  permis- 
sion, such  land  is  used  and  occupied  hy  an- 
other. Skinner  v.  Skinner,  38  Neb.  756  (67 
N-  W.  634). 

3.  (1894.)  One  in  the  exclusive  poases- 
Blon  of  real  estate  of  another  with  the  lat- 
ter's  knowledge  will  be  presumed  to  be  In 
possession  by  permission.  Skinner  v.  Skin- 
ner, 38  Neb.  756  (  57  N.  W.  534). 

4.  (1895.)  CJenerally.  the  relation  of  land- 
lord and  tenant  Is  founded  upon  express  con- 
tract, but  such  relation  may  be  presumed 
from  the  conduct  of  the  parties.  i8te«n  v. 
SchWl,  46  Neb.  262  (64  N.  W.  967). 

5.  (1896.)  The  r«lation  of  landlord  and 
tenant  does  not  neceesarlly  depend  upon  ex- 
press agreement,  but  may  be  implied  from 
the  conduct  of  the  parties.  Farley  v.  McKee- 
ffon,  48  Neb.  237  (67  N.  W.  161). 

6.  (1896.)  A  tenant  by  simply  holding 
OTcr  after  the  expiration  of  his  lease  does 
not  hold  adversely.  Schields  v.  Horbach,  49 
Neb.  262  (68  N.  W.  624). 

7.  (1897.)  A  lessee  of  a  tenant  for  life, 
remaining  In  possession  after  the  termina- 
tion of  the  life  estate.  In  the  absence  of  an 
express  contract  with  the  reversioner,  be 
comes  liable  to  the  latter  for  the  reasonable 
value  of  the  use  and  occupation  of  the  prem- 
ises, bnt  not  liable  on  the  contract  with  the 
tenant  for  life.    Outhmann  v.  Tallery,  51 


Neb.  824  (71  N.  W.  734;  66  Am.  St  Rep. 
475). 

8.  (1903.)  The  mere  right  to  enter  upon 
land  and  remove  crops  therefrom  Is  not  suf- 
ficient to  create  the  relation  of  landlord  and 
tenant  between  the  person  holding  such 
right  and  the  owner  of  the  premises.  Ja- 
nouch  V.  Pence,  3  Unof.  867  (93  N.  W.  217). 

9.  (1903.)  A  trespasser  cannot  be  con- 
verted Into  a  tenant  without  his  consent. 
Janouch  v.  Pence,  3  Unof.  867  (93  N.  W. 
217). 

II.  LEASES. 
Parol  lettlngs  and  contracts. 

10.  (1879.)  An  oral  lease  of  land  dur- 
ing the  lifetime  of  the  ownei\  In  considera- 
tion of  care  and  support,  is  not  void  under 
the  statute  of  frauds  as  being  for  more  than 
one  year.  McCormick  v.  Drummett,  9  Neb. 
384  (2  N.  W.  729). 

11.  (1882.)  A  parol  lease  tor  two  years 
Is  valid  for  one  year  if  tenant  entw  Into 
possession.  Friedhoff  v.  Smith,  13  Neb.  5 
(12  N.  W.  820). 

12.  (1908.)  In  an  action  of  forcible  en- 
try and  detainer,  where  the  evidence  tends 
to  show  defendant  claims  under  a  parol 
lease  tor  more  than  one  year,  verdict  should 
be  for  plaintlir.  Kofoia  v.  Lincoln  Imple- 
ment <£  Transfer  Co.,  80  Neb.  634  (114  N.  W. 
937). 

Form  and  conteiits  of  lease. 

13.  (1904.)  A  written  memorandum, 
signed  by  the  party  making  the  lease  for  a 
leasehold  contract  of  more  than  one  year, 
is  competent  evidence  of  a  valid  contract, 
when  such  written  offer  has  been  accepted 
by  the  lessor.  Butter/leld  v.  Commercial  Cat- 
tle Co.,  72  Neb.  606  (101  N.  W.  360). 

Execution  of  lease. 

14.  (1883.)  A  lease  of  real  property,  duly 
signed  by  the  parties  but  nf>t  witnessed  or 
acknowledged,  is  valid  between  the  parties 
and  against  subsequent  lessees  having  actual 
notice  of  its  existence.  Weaver  v.  Coumbe, 
15  Neb.  167  (17  N.  W.  357). 

16.  (1891.)  An  Instrument  purporting  to 
be  a  lease  of  a  building,  but  not  signed  by 
the  owner,  vests  no  estate  In  parties  signing 
It  as  lessees,  and  they  are  liable  for  rent 
only  for  the  time  of  their  actual  occupation. 
NickoUs  V.  Barnes,  32  Neb.  195  (49  N.  W. 
342.  [Overruled  on  rehearing.  39  Neb.  103.] 

16.  (1894.)  Where  an  agreement  for  the 
lease  of  a  piece  of  real  estate  Is  reduced  to 
writing,  and  bears  the  signatures  of  the  tes- 
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sees  but  not  that  of  the  lessor,  and  posses- 
sion taken  under  such  agreement  by  satd 
lessees,  and  the  payment  of  rent  made  by 
them,  and  by  said  lessor  accepted,  and  said 
lease,  had  It  been  properly  executed,  would 
have  been  for  the  term  of  one  year,  though 
payments  of  rent  under  such  agreement  are 
to  be  made  monthly,  the  lease  is  ralld  as  an 
oral  lease  for  one  year,  and  the  lessees  are 
tenants  for  one  year.  NickoUs  v.  Barnes,  3d 
Neb.  103  (57  N.  W.  990). 

17.  (1907.)  A  lease  of  a  homestead  for  a 
period  of  live  years  Is  a  conveyance  within 
the  meaning  of  section  4,  chapter  36.  Com- 
piled Statutes,  and  Is  void  unless  executed 
and  acknowledged  by  both  husband  and 
wife.  Kloke  v.  Wolff,  78  Neb.  504  (111  N. 
W.  134). 

Consideration. 

18.  (1882.)  Rent,  properly  speaking,  is 
not  essential  to  a  valid  lease  of  land.  Folden 
V.  State,  13  Neb.  328  (14  N.  W.  412). 

Becording  lease. 

19.  (1873.)  When  a  lease  Is  unrecorded, 
provisions  therein  will  not  affect  liens  of 
third  parties,  without  notice.  Lanphere  v. 
Lowe,  3  Neb.  181. 

BesdMlon. 

20.  (1905.)  A  notice  served  by  the  land- 
lord after  the  making  of  an  agreement  pen- 
mltting  the  tenant  to  hold  over  for  four 
months,  notifying  the  tenant  that.  If  he  held 
over  his  first  term,  he  would  be  taken  as 
occupying  for  another  year  at  an  Incrmsed 
rent.  Is  inoperative  to  set  aside  such  parol 
lease.  BchickenOantt  v.  Rincker,  75  Neb.  312 
(106  N.  W.  441). 

Bight  to  contest  validity. 

21.  (1901.)  A  landlord  who  takes  a  lease 
by  assignment  from  the  original  landlord, 
on  discovering  the  Invalidity  of  his  title 
cannot  buy  in  or  become  possessed  of  the  out- 
standing title  and  use  it  to  evict  hla  tenant. 
It  Is  his  duty  to  give  his  tenant  the  beneflit 
of  any  outstanding  title  which  he  may  pur- 
chase during  the  term.  Iowa  Savingg  Bank 
V.  Frink,  1  Unof.  14  (92  N.  W.  916). 

Application  of  general  rules  of  eonstrno- 

tion. 

22.  (1890.)  Where  a  chattel  mortgage 
on  certalo  buildings  In  course  of  erection 
and  upon  a  leasehold  Interest,  an  assign- 
ment of  the  lease,  and  a  contract  between 
the  parties  in  relation  to  the  subject-matter 
were  executed  on  the  same  d^,  in  determin- 


ing the  rights  of  parties  thereunder  they 
would  be  construed  together.  Edling  v. 
Bradford,  30  Neb.  593  (46  N.  W.  836). 

23.  (1890.)  A  lease  must  be  construed 
according  to  intent  of  parties.  Cannon  v. 
Wilhur,  80  Neb.  ,777  (47  N.  W.  85). 

m.  IJLNDIX>BD'8  TITLE  AND 
BEVEBSION. 

Transfer  of  reversion. 

24.  (1887.)  A  grant  of  a  reversion  Is  ef- 
fectual to  constitute  the  grantee  the  land- 
lord of  the  tenant  for  years,  without  a 
formal  attornment  by  the  tenant.  Bendrick- 
son  V.  Beeson  d  Sullivan,  21  Neb.  61  (31 
N.  W.  266). 

26.  (1890.)  When  a  tenant  Is  in  the  act- 
ual possession  of  real  estate  at  the  time  It 
is  sold  by  the  landlord,  the  purchaser  is 
chargeable  with  notice  of  the  rights  of  the 
tenant.  Friedlander  v.  Ryder,  30  Neb.  783 
(47  N.  W.  83;  9  L.  R.  A.  700n). 

26.  (1906.)  A  vendee  of  land  in  the  pos- 
session of  a  tenant  takes  the  title  subject  to 
the  unexpired  term.  Stone  v.  Snell,  77  Neb. 
441  (109  N.  W.  750). 

Assignment  of  lease. 

27.  (1901.)   One  taking  a  lease  by  ai- 

Blgnment  from  the  landlord,  especially  it 
the  tenant  has  recognized  his  right  to  re- 
ceive the  rents  reserved  by  the  lease,  stands 
in  the  relation  of  landlord  to.  the  tenant  In 
PMsession  under  the  lease.  Iowa  Ssviafv 
Bank  v.  Frink,  1  Unof.  14  (92  N.  W.  916). 

Estoppel  of  tenant  to  deny  landlord's  title. 

28.  (1871.)  Before  a  tenant  can  be  per- 
mitted to  assail  his  landlord's  title,  he  must 
surrender  his  possession  acquired  under 
the  lease.  MattU  v.  Robinson,  1  Neb.  3. 

29.  (1871.)  A  tenant  for  one  year,  hold- 
ing over  after  the  expiration  of  his  term, 
cannot  disclaim  his  relation,  nor  qnestimi 
his  landlord's  title.  Mattis  v.  RoltlMOn,  1 
Neb.  3. 

30.  (1871.)  The  rule,  that  a  tenant  or  a 
vendee  In  possession  under  a  contract,  can- 
not deny  the  title  under  which  he  entered, 
is  confined  to  the  title  of  the  landlord,  or 
of  the  vendor,  at  tbB  time  possesfll<«i  was 
given.  McAusland  v.  Pundt,  1  Neb.  2U'  (93 
Am.  Dec.  358). 

31.  (1898.)  A  landlord's  ownership  can- 
not be  denied  by  a  tenant  in  possession  un- 
der a  lease,  and  the  principle  applies  to 
every  case  In  which  an  entry  upon  land  hai 
been  affected  by  permission  of  the  owner 
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ADd  In  recognition  of  his  title.  Carson  v. 
Broody,  56  Neb.  648  (77  N.  W.  80;  71  Am. 
St.  R^.  691). 

32.  (1900.)  A  tenant  Is  not  permitted 
to  dispute  his  landlord's  title,  and  as  be- 
tween the  landlord  and  tenant,  or  one  claim- 
ing through  the  tenant,  the  fact  that  an 
addition  to  leased  premises,  or  .fixtures 
thereto,  are  located  f  n  an  alley  abutting  on  or 
adjoining  to  such  premises  will  not  of  itself 
effect  the  landlord's  title  thereto;  and  In  a 
dispute  over  property  so  located,  claimed  as 
a  trade  fixture,  testimony  as  to  the  location 
of  such  property  can  have  no  other  bearing 
than  in  determining  whether  such  property 
Is  in  fu:t  a  trade  fixture.  BroumeU  v.  Fuller, 
60  Neb.  S58  (83  N.  W.  669). 

33.  (1903.)  In  an  action  for  forcible  de- 
tainer by  a  lessor  against  his  lessee  holding 
over  his  term,  the  latter  cannot  be  permitted 
to  assert  a  rlg^t  of  possession  under  a  title 
paramount  and  adverse  to  that  of  the  former. 
Wilson  V.  Lyons,  4  Unof.  406  (94  N.  W.  636). 

34.  (1906.)  A  tenant  cannot,  while  oc- 
cupying the  premises,  deny  his  landlord's 
title  thereto.  Giet  v,  Btorg  Bmoing  Co.,  75 
Neb.  698  (106  N.  W.  775). 

35.  (1907.)  Estoppel  of  the  tenant  to 
deny  the  title  of  his  landlord  extends  to 
every  one  in  privity  with  him,  and  it  Inures 
to  the  benefit  6t  any 'person  to  whom  the 
landlord's  title  may  pass,  and  continues 
nntll  possession  la  actually  surrendered. 
Sackney  v.  McInincH^  79  Neb.  128  (112  N. 
W.  296). 

 Adverse  possession  of  tenant. 

36.  (1S97.)  One  who  takes  possession  of 
real  estate  as  the  tenant  of  another  cannot 
hold  said  real  estate  adversely  to  his  lessor 
without  first  having  actually  or  construct- 
ively surrendered  the  premises  to  him.  Per- 
kins  V.  Potts,  52  Neb.  110  (71  N.  W.  1017). 

87.  (1898.)  One  taking  possession  of 
realty  aa  the  tenant  of  another  cannot  hold 
It  adversely  to  the  lessor  without  first  sur- 
rendering the  premises.  PerJeins  v.  Potts,  53 
Neb.  444  (73  N.  W.  936). 

38.  (1898.)  A  tenant  remaining  In  pos- 
session of  the  demised  property  after  the 
expiration  of  his  term,  without  any  open  or 
express  repudiation  of  the  relation  created 

by  the  lease,  Is  not.  In  contemplation  of  law, 
holding  adversely  to  the  owner,  whatever 
may  be  his  secret  Intention.  Carson  v. 
Broody,  56  Neb.  648  (77  N.  W.  80);  71  Am. 
St  Rep.  691). 


39.  (1900.)  Before  a  tenant  can  loltlate 
an  adverse  holding,  he  must  yield  up  posses- 
sion or  distinctly  repudiate  the  relationship 
exUting.  Ross  v.  McManigal,  61  Neb.  90  (84 
N.  W.  610). 

 Purchase  of  outstanding  title  or  in- 
cumbrance by  tenant. 

40.  (1871.)  "Where  a  tenant  purchases 
an  outstanding  mortgage  against  the  leased 
premises  he  Is  presumed  to  have  done  so  to 
protect  the  lease  under  which  he  holds,  and 
for  the  benefit  of  his  landlord.  Mattis  v. 
Robinson,  1  Neb.  3. 

41.  (1871.)  A  tenant  buying  in  an  out- 
standing title  for  the  purpose  of  protecting 
his  possession,  shall  have  what  he  has  paid 
and  legal  interest,  and  no  more.  Mattis  v. 
Robinson,  1  Neb.  3. 

42.  (1871.)  Wherever  there  Is  a  para- 
mount title  In  a  third  person,  who  hM  a 
right  thereby  to  Uie  possession,  and  It  can 
be  done  without  any  collusion  or  bad  faith 
to  the  lessor,  the  tenant.  In  order  to  prevent 
being  expelled  by  the  holder  ot  that  title,  to 
whom  otberwise  he  would  be  rendering  him- 
self liable  as  a  trespasser,  may  yield  the 
possession  and  attorn  to  or  take  from  such 
holder  of  the  title,  a  new  lease,  or  he  may 
abandon  the  possesalon.  In  either  case  will 
he  be  liable  to  the  first  lessor  for  rent  In 
the  former  case,  he  may  resist  his  first 
lessor's  claim  to  the  possession,  by  the  new 
right  thereby  acquired.  Mattis  v.  Robinson, 
1  Neb.  3. 

43.  (1877.)  If  while  In  possession,  un- 
der the  lease,  the  tenant  purchase  an  in- 
cumbrance on  the  leasehold,  the  presump- 
tion is  that  he  did  It  for  the  only  purpose 
permitted  by  law.  that  is.  to  protect  his  pos- 
session; and  if  the  tenancy  la  for  years,  the 
landlord  must  account  to  him  for  what  he 
actually  paid  for  such  incumbrance.  Thrall 
V.  Omaha  Hotel  Co.,  5  Neb.  295  (25  Am. 
Rep.  488). 

44.  (1877.)  The  relation  of  landlord  and 
tenant  requlrm  good  faith  between  the  par- 
ties. The  policy  of  the  law  will  not  permit 
the  tenant  to  avail  himself  ot  the  advan- 
tages of  bis  possession  to  purchase  Incum- 
brances on  the  leasehold  property  (or  the 
purpose  of  speculation.  Thrall  v.  Omaha 
Hotel  Co.,  5  Neb.  295  (25  Am.  Rep.  488). 

45.  (1880.)  A  tenant  cannot  buy  in  the 
title  to  the  leased  premises,  adverse  to  his 
landlord's  title,  while  holding  under  the 
lease.  He  must  first  put  the  landlord  in  as 
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good  a  pofiition  as  he  was  before  the  ten- 
ancy. Lausman  v.  Drahos,  10  Neb.  172  (4 
N.  W.  956;  35  Am.  Rep.  468). 

46.  (1880.)  A  tenant,  while  in  posses- 
sion of  certain  premises  under  a  lease,  pur- 
chased the  same  at  Judicial  sale  without 
surrendering  his  lease  or  notifying  his  land- 
lord, who  was  absent  from  the  state.  Held, 
That  the  presumption  Is  that  the  purchase 
was  made  to  protect  bis  possession  and  that 
the  landlord  might  redeem.  Laiuman  v, 
Drahot,  10  Neb.  172  (4  N.  W.  956;  86  Am. 
Rep.  468). 

-        Attornment  to  third  person. 

47.  (1871.)  Where  a  tenant  yields  pos- 
session of  the  premises  to  a  third  person 
holding  a  paramount  title  and  takes  a  new 
lease  from  btm,  he  must  notify  his  landlord 
of  such  action.  MattU  v.  Robinton,  1  Neb.  3^ 

48.  (1871.)  If  the  law  avoid  the  land- 
lord's or  vendor's  title,  the  tenant,  or  pur- 
chaser, may  disclaim  it  and  take  under  him 
to  whom  It  is  adjudged.  McAmlanA  v. 
Pundt,  1  Neb.  211  (93  Am.  Dec.  358). 

49.  (1882.)  A  tenant  In  possession  of 
property  under  a  lease  cannot  dispute  his 
landlord's  title,  nor  take  from  another  a 
paramount  title  to  the  injury  of  his  land- 
lord, nop  absolve  himself  from  the  iw.yment 
of  rent  to  his  landlord,  by  taking  a  lease 
from  a  stranger.  Parker  v.  Nanaon,  12  Neb. 
419  (11  N.  W.  865). 

50.  (188S.)  A  lessee  or  sublessee  can- 
not, by  surrendering  his  possession  to  an 
adverse  party,  deprive  his  landlord  of  bis 
right  to  the  possession  of  the  premises. 
OcUigher  v.  Connell,  23  Neb.  891  (36  N. 
W.  566). 

51.  (1897.)  A  tenant  who  was  not  evicted, 
and  who  did  not  surrender  his  rights  under 
the  lease  through  which  he  obtained  pos- 
seBston,  cannot  defend  a  suit  by  the  lessor 
for  rent  on  the  ground  that  he  attorned  to 
another.  Mother  v.  Cole,  60  Neb.  636  (70  N. 
W.  275), 

52.  (1897.)   The  attornment  of  a  tenant 

to  a  stranger  is  void  and  does  not  affect  the 
landlord's  possession.  Perkins  v.  Potts,  52 
Neb.  110  (71  N.  W.  1017). 

63.  (1898.)  Where  a  tenant  In  posses- 
Blon,  without  his  landlord's  consent,  attorns 
to  a  third  party, — the  latter  not  having  ac- 
quired the  interest  of  the  landlord  In  the 
real  estate  either  by  grant  or  operation  of 
law, — the  possessory  rights  of  the  landlord 
are  not  thereby  affected,  as  such  an  attoni- 
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ment  is  void.  Perkins  v.  Potts,  53  Neb.  444 
(73  N.  W.  936). 

IV.  TEBH8  FOB  TEABS. 
A.  Nature  and  Extent,  and  Subletting.  Ex- 
tmsiona,  Benewals,  and  Options 
to  Purchase. 
Duration  of  term. 

54.  (1882.)  K.  and  N.  leased  certain 
premises  for  six  months  from  the  6th  day 
of  December.  1881,  for  $750,  to  be  paid  Id 
instalments  of  $126,  on  the  flrst  of  esch 
month.  It  was  stated  in  the  lease  that  it 
would  terminate  May  6,  1882.  Held.  There 
was  no  ambiguity  in  the  lease;  that  it  ran 
for  six  months  from  December  6,  1881,  sod 
the  date  May  6,  1882,  as  the  time  of  termloa- 
tion,  was  an  error  in  computation.  Xindle 
v.  State  Bank,  13  Neb.  245  (13  N.  W.  275). 

55.  (1903.)  A  tenant  under  an  oral  ietse 
for  one  year  made  prior  to  service  of  process 
in  a  foreclosure  suit  who  afterwards,  oa  ex- 
piration of  the  term,  enters  into  another 
oral  lease  pending  suit.  Is  charged  with  no- 
tice of  the  suit  and  takes  subject  to  such 
decree  as  may  be  rendered  against  his  les- 
sor. McLean  v.  McCormick,  4  Unof.  187  (93 
N.  W.  697). 

Gonatmetion  and  operation  of  sublease. 

56.  (1895.)  A  subtenant  is  charged  with 
notice  of  the  existence  of  the  tenant's  lease 
and  is  bound  by  its  terms  and  conditions. 
Blackford  v.  Freneer,  44  Neb.  829  (62  N. 
W.  1101). 

Option  to  renew. 

57.  (1895.)  A  provision  In  a  lease  for  a 
period  of  two  years,  with  the  refusal  of  the 
premises  for  another  like  term  In  the  tenant, 
and  if  the  tenant  holds  over  the  term  of  the 
lease  to  be  binding  on  both  parties,  is  ft 
lease  for  two  years  and  an  agreement  on 
the  part  of  the  lessor  to  release  to  the  ten- 
ant on  the  same  terms  as  In  the  original 
lease.  Steen  v.  Scheel,  46  Neb.  252  (64N.W. 
967). 

Extension  or  renewal  by  holding  over. 

Creation  of  tenancy  from  year  to  year  by 
holding  over,  see  post,  $8105-111. 

58.  (1886.)  Where  a  lessee  of  agricul- 
tural lands  on  shares  for  the  term  of  one 
year  holds  over  for  another  year  by  the  con- 
sent of  the  landlord,  no  different  or  other 
contract  as  to  the  terms  of  the  lease  havln; 
been  made,  in  an  action  for  rent  the  law 
will  imply  an  agreement  to  hold  for  the 
year  upon  the  terms  of  the  prior  lease. 
Yates  V.  Kinney,  19  Neb.  276  (27  N.  W.  132). 
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59.  (1896.)  Where  before  the  expiration 
ot  a  lease  for  one  year  the  tenant  Informs 
tlte  landlord  that  he  will  not  remain  for  an- 
other year,  but  will  remain  for  a  short  pe- 
riod, and  pay  rent  at  the  old  rate  for  any 
time  he  may  remain  in  possession,  and  the 
landlord  acquiesces,  and  thereafter  receives 
the  mt,  a  tenancy  from  year  to  year,  or  for 
Bootber  year,  Is  not  created.  Montffomern  v. 
Willi*.  45  Neb.  434  (63  N.  W.  794). 

60.  (1895.)  Where  a  tenant,  holding  un- 
der a  lease  for  two  years  with  a  provision 
that  If  he  held  over  the  term  it  was  to  be 
considered  a  removal  of  the  original  lease, 
removed  all  of  his  fixtures  from  the  premises 
betare  the  expiration  of  the  term,  exercising 
no  control  over  the  same  other  than  the  re- 
tention of  the  key  which  he  sent  to  the  les- 
Bor  two  months  later,  such  facts  are  Instiflt- 
dent  to  support  a  finding  of  the  relation  of 
landlord  and  tenant  nnder  a  renewal.  Steen 
V.  Seheel,  46  Neb.  252  (64  N.  W.  957). 

61.  (1897.)  Where  a  tenant  with  the 
consent  of  his  landlord,  express  or-  implied, 
holds  over  bis  term,  the  law  presumes  a 
continuation  of  the  original  tenancy  for  an* 
other  like  term  and  upon  the  same  condi- 
tions, but  this  presumption  Is  not  a  con- 
clusive one,  and  may  be  overthrown  by 
evidence  that  the  tenant's  holding  over  was 
Id  pursuance  of  an  agreement  with  his  land- 
lord that  he  might  so  hold  over  and  pay 
rant  only  for  the  time  he  occupied.  Brad- 
ley d.  SIo*er,  SO  Neb.  682  (70  N.  W.  258). 

62.  (1897.)  In  a  suit  against  a  tenant 
who  had  held  over  two  months,  to  recover 
rent  for  a  twm  equal  to  the  prior  one  and 
at  the  same  rent,  the  evidence  dlscloeed  that 
before  the  expiration  of  his  term  the  tenant 
notified  bis  landlord  that  he  would  not  oc-, 
cupy  the  leased  premises  after  the  expira- 
tion of  his  term;  that  he  had  purchased 
other  premises.  Into  which  he  Intended  re- 
moving, bat  that  they  would  not  be  ready 
for  occupancy  when  his  lease  expired;  that 
the  tenant  held  over  without  any  express 
agreement  with  his  landlord  that  he  might 
do  so,  but  with  his  knowledge  and  without 
his  protest  Held,  That  this  evidence  was 
not  snfflclent  to  overthrow  the  legal  pre- 
snmption  that  the  tenant  was  in  for  another 
term  of  the  same  length  as  the  prior  one 
and  on  the  same  conditions.  Bradley  v.  8Uh 
ter,  50  Neb.  682  (70  N.  W.  258).  . 

63.  (1S97.)  When  the  lease  of  a  tenant 
expires  by  Its  terms  and  he  does  not  vacate, 
the  landlord  may,  at  his  option,  treat  him 


as  a  trespasser  or  as  a  tenant;  and  If  he 
continues  to  occupy  without  protest  or  ob- 
jection from  his  landlord,  the  law,  by  the 
presumption,  supplies  the  prima  facie  evi- 
dence, binding  upon  t>otb  landlord  and  ten- 
ant, that  such  a  relation  exists  between 
them,  and  that  the  tenant  is  in  for  the  same 
length  of  term  and  on  the  same  conditions  as 
his  first  term.  Bradley  v.  BUtter,  SO  Neb. 
682  (70  N.  W.  258). 

64.  (1903.)  The  receipt  of  rent  by  the 
landlord  is  not  conclusive  as  to  the  contin- 
uance of  the  term,  but  it  is  an  equivocal  act 
to  be  determined  by  the  quo  animo.  Pnaey 
V.  Presbyterian  Hospital,  70  Neb.  353  (97 
N.  W.  475:  113  Am.  St.  Rep.  788). 

65.  (1903.)  Evidence  examined,  and  held 
Insuffldent  to  prove  an  Intent  to  renew  or 
continue  the  term.  Pwey  v.  Presbyterian 
Hospital,  70  Neb.  353  (97  N.  W.  476;  113 
Am.  St.  Rep.  788). 

66.  (1905.)  Where  a  tenant  holds  over 
his  term,  the  law  presumes  a '  continuance 
of  his  original  tenancy  for  another  like 
term,  but  this  presumption  is  not  conclusive. 
Rosenberg  v.  Bprecher,  74  Neb.  176  (103  N. 
W.  1045). 

67.  (1906.)  Where  a  tenant  holds  over 
his  term,  the  landlord  has  the  option  to  treat 
him  as  a  trespasser  or  as  a  tenant  for  a  new 
term,  and  the  exercise  of  that  right  by  the 
landlord  is  conclusive  against  him,  and  he 
cannot  Impose  new  terms  upon  the  tenant 
without  his  consent.  Rosenberg  v.  Bprecher, 
74  Neb.  176. 

Option  to  purchase  premises. 

68.  (1889.)  Where  acceptance  of  opUon 
to  parchase  is  made  during  the  term  of  the 
contract  and  refused,  no  tender  of  purchase 
price  is  necessary.  Smith  v.  GFl&«on.  25  Neb. 
511  (41  N.  W.  360). 

69.  (1889.)  By  the  contract  of  lease 
the  rent  was  to  be  paid  mmthly,  and  was 
paid  to  the  first  day  of  July.  On  the  tenth 
day  of  the  same  month  the  lessee  notified 
the  leesor,  through  her  agent,  of  the  ac- 
ceptance of  the  offer  to  sell,  when  the  lessor 
refused  to  make  the  conveyance.  Ther*  hav- 
ing been  no  default  at  that  time  In  the  pay- 
ment of  rent,  the  acceptance  was  made  dur- 
ing the  term  of  the  lease.  Smith  v,  Oibson, 
25  Neb.  511  (41  N.  W.  360). 

70.  (1889.)  After  acceptance  of  an  op- 
tion to  purchase,  by  the  leasee,  within  the 
time  provided  by  the  written  contract,  his 
possession  became  that  of  ovneiv  and  of 


Digitized  by 


LANDLORD  AND  TENANT. 


183 


irhose  rights  such  possession  gave  notice  to 
the  subsequent  mortgagee  of  the  v«idor,  or 
lessor,  and  he  would  be  charged  with  notice 
of  the  vendee's  rights,  and  his  mortgage  be 
subject  thereto.  Smith  v.  Oibaon,  25  Neb. 
311  (41  N.  W.  360). 

71.  (1889.)  Plaintiff  executed  to  defend- 
ant a  written  lease  ol  real  estate  for  one 
year,  and  under  which  defendant  took  pos- 
eeesion  of  the  leased  property.  The  lease 
contained  the  following  provisions:  "It  is 
further  asreed  that  the  said  John  H.  GHb- 
8on  shall  have  the  privilege  of  buying  the 
above  described  property,  at  any  time  within 
the  term  of  this  lease,  for  the  sum  of  fS.OOO. 
Then  Id  that  case  the  last  month's  rent 
shall  be  free,  and  the  said  John  H.  CHbaon 
ahall  hare  the  privilege  of  assuming  the 
12,000  mortgage  now  standing  against  the 
abore  described  property."  Held,  That  an 
oral  acceptance  of  the  option  contained  in 
the  lease  was  sufllclent  under  the  statute  of 
frauds,  the  lease  being  "signed  by  the  party 
by  whom  the  sale  is  to  be  made."  Smith  v. 
<Hb90n,  26  Neb.  511  (41  N^  W.  360). 

72.  (1889.)  Upon  an  examination  of  the 
evidence  It  was  held  that  the  finding  of  the 
district  court,  that  the  person  to  whom  the 
acceptance  of  an  option  to  purchase  eon* 
talned  in  a  lease  was  communicated  was  the 
agent  of  the  vendor,  was  sustained.  Smith 
V.  Gibton,  25  Neb.  511  (41  N.  W.  360). 

73.  (1889.)  Where  a  lease  contains  an 
optional  provision  for  the  purchase  of  the 
premises  by  th«  lessee,  and  a  renewal  of  the 
lease  Is  made  by  lessor's  executor  In  which 
the  same  option  is  given,  a  second  renewal 
Is  a  continuance  of  the  old  lease,  and  the 
lessee  has  until  the  expiration  thereof  to 
compel  performance  by  conveyance  of  the 
land  to  him.  SchielOt  v.  Horhadh,  28  Neb. 
359  (44  N.  W.  466). 

74.  Where  a  tenant  In  possession  orally 

contracts  tor  the  purchase  of  the  leased 
premises,  his  subsequent  possession  will  be 
presumed  to  be  under  the  lease,  unless  it  be 
clearly  shown  that  he  holds  under  the  con- 
tract of  purchase.  (1894)  Bigler  v.  Baker, 
40  Neb.  825  (68  Neb.  1026);  (1896)  Schiefds 
V.  Horiath,  49  Neb.  262  (68  N.  W.  524). 

B.  Termination. 

Option  to  terminate. 

75.  (1896.)  In  a  lease  for  the  term  of 
ten  years  It  was  provided  that  the  lessor 
might  terminate  the  lease  at  the  end  of  five 
years  by  giving  sixty  days'  notice  and  pay- 


ing the  lessee  the  value  of  such  Ifflpnve- 
ments  as,  meantime,  such  lessee  should  havs 
placed  upon  the  premises.  Before  the  lessor 
had  the  right  to  give  the  required  notice  the 
lessee  assigned  his  interest  in  the  lease  to 
another  party,  who  In  turn  nude  stUl  an* 
other  assignment  of  such  Interest.  HeU, 
That,  upon  giving  notice  as  required,  the 
lessor  was  not  bound  to  pay  to  the  lessee 
the  value  of  the  aforesaid  improvements  as 
an  Indispensable  condition  precedent  to  his 
right  to  terminate  the  lease,  but  that,  hav- 
ing tendered  in  a  court  of  equity  payment 
for  the  Improvements  to  whomsoever  should 
be  found  entitled  thereto  In  such  amount  ai 
upon  an  accounting  should  be  found  das, 
the  court  had  Jurisdiction  to  declare  the 
lease  to  have  been  terminated  at  the  end  of 
five  years  of  Its  existence  and  grant  full  re- 
lief between  the  parties  litigant  Bttobnok 
V.  Stevetuon,  47  Neb.  206  (66  N.  W.  286). 

ITotlee. 

76.  (1878.)  When  by  the  terms  of  a 
lease  of  real  estate  for  five  years  the  lessee 

may  teranlnate  the  lease  at  the  end  of  Itber 
year,  upon  giving  to  the  lessor  six  days' 
written  notice,  such  written  notice  must  be 
served  on  the  lessor,  as  required  by  the  con- 
tract. Kittle  V.  Bt.  John,  7  Neb.  73. 

77.  (1887.)  Notice,  to  quit,  dated  and 
served  on  tenant  thirteen  di^  or  more  be- 
fore termination  of  the  lease,  and  while  it 
was  in  full  force  and  ^fect,  by  the  terms  of 
which  notice  the  tenant  was  required  to 
quit,  surrender,  and  deliver  up  possession 
forthwith,  held  Insufficient  Oonnett  «. 
Ohamiert,  22  Neb.  802  (84  N.  W.  636). 

Termination  of  landlord's  estate. 

78.  (1897.)  The  death  of  a  tenant  for 
life  terminates  the  lease  between  him  and 
his  lessee,  and  the  latter  may  quit  posses- 
sion without  Incurring  liability  to  the  re- 
versioner for  rent  Guthmann  v.  7allery,61 
Neb.  824  (71  N.  W.  734;  66  Am.  St  Rflp. 

'475). 

79.  (1907.)  The  death  of  a  life  tenant 
terminates  the  right  of  possession  of  his 
lessee.  Edghill  v.  Ma$tkeif,  79  Neb.  847  (112 

N.  W.  570). 

Creation  of  new  tenancy. 

80.  (1902.)  Making  and  accepUnganew 
lease  during  the  term  of  an  existing  one,  iv> 
erates  as  a  surrender  and  abandonment  of 
the  prior  lease.  Bovman  v.  Wright,  65  N^ 
661  (91  N.  W.  680). 
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Von-payment  of  rent, 

81.  (1887.)  Where  a  lessee  whose  rent 
ii  payable  monthly  In  advance  refuses  to 
pay  big  rent,  no  other  notice  than  the  three 
days'  notice  to  quit  Is  necessary  In  order 
to  terminate  the  lease.  Hendrickton  v.  Bee- 
ton  i  BulUvan,  21  Neb.  61  (31  N.  W.  266). 

83.  (1887.)  In  absence  of  a  stipulation 
to  the  contrary,  where  the  tenant  fails  and 
refuses  to  pay  rent  according  to  his  lease, 
such  refusal  terminates  the  lease,  and  the 
tenaDt  Is  liable  to  an  action  tor  forcible  de- 
tention of  the  property.  Heniriclaon  v. 
Beeton  ^  SulUvan,  21  Neh.  61  (31  N.  W. 
266);  (1892)  Pollock  v.  Whipple,  33  Neb. 
752  (51  N.  W.  130). 

83.  (1890.)  In  ord«P  that  a  landlord  may 
anil  himself  of  an  option  contained  in  his 
Jnm  to  terminate  the  same  for  a  failure  to 
pay  the  rant,  be  most  give  the  tenant  no- 
tice of  his  Intention  to  declare  a  forfeiture. 
Cannon  v.  Wilbur,  30  Neb.  777  (47  N. 
W.  85). 

84.  (1892.)  In  order  to  work  a  forfeit- 
ure of  a  lease  for  non-payment  of  rent  there 
must  be  a  demand  on  the  tenant  for  the 
rent,  although  such  demand  may  be  in  the 
form  of  a  notice  to  quit.  Haynea  v.  TJnUin 
Jnvettment  Oo^  36  Neb.  766  (63  N.  W.  979). 

85.  (1900.)  The  failure  to  pay  rent,  even 
in  the  abeence  of  a  demand,  does  not  raise  a 
presumption  that  the  lessee  has  renounced 
the  title  under  which  his  tenure  commenced. 
Rot*  V.  McManigal,  61  Neb.  90  (84  N.  W. 
610). 

86.  (1903.)  n^ouB  to  the  act  of  1903. 
section  1021  of  the  code,  as  amended  by  an 
act  of  1875,  page  43,  entitled  "An  act  to 
amend  section  1021  of  the  code  of  civil  pro- 
cedure. Revised  SUtutes,  1873,"  was  uncon- 
Btltntlonal  because  the  amendment  was  not 
sermane  to  the  subject-matter  of  the  origi- 
nal aectlni.  Prettm  v.  Btover^  70  Neb.  63S 
(97  N.  W.  812). 

87.  (1904.)  The  amendatory  act  to  sec- 
UoB  1020  of  the  code  of  1875,  providing  for 
demand  of  rent  and  forfeiture  at  any  time 
after  default,  ia  unconatltutioQal  as  not 
properly  entitled  and  not  repealing  the  sec- 
tion sought  to  be  amended,  and  leaving  the 
common  law  requirement  of  demand  on  the 
rent  day  in  force  until  the  curative  act  of 
1903.  OodKin  V.  BottU,  71  Neb.  59  (98  N. 
W.  439). 

88.  (1904.)  Where  leased  premises  are 
■old  with  notice  to  lessee  to  pay  the  next 
month's  rent  to  the  purchaser,  and  such  pur- 


chaser takes  title  on  the  fifth  of  the  month, 
and  makes  demand  for  the  rent  on  the 
eighth,  there  is  no  waiver  of  the  demand  for 

the  rent  to  work  a  forfeiture  of  the  lease 
for  non-payment  of  rent.  Godwin  v.  Harrit,. 
71  Neb.  59  (98  N,  W.  439). 

89.  (1904.)  In  the  absence  of  a  atatnta 
providing  otherwise,  unless  such  demand  is 
waived  by  the  terms  of  the  lease,  a  demand 
of  rent  of  the  day  it  becomes  due  Is  neces- 
sary to  work  a  forfeiture  of  the  lease  for 
non-payment.  Oodv?in  v.  Harris,  71  Neb.  69 
(98  N.  W.  439). 

90.  (1907.)  A  grantee  of  lands  subject 
to  a  lease  for  a  term  of  years,  reserving  rent 
payable  In  Instalments,  cannot  declare  a 
forfeiture  and  recover  the  premises  by  pro- 
ceedings in  forcible  detainer,  because  of  a 
de&nlt  in  the  payment  of  an  Instalment  ac- 
cruing to  bla  grantor  in  which  he  has  no 
interest  and  falling  due  before  the  execu- 
tion of  his  <K>nveyance.  Moulton  v.  Lawnn^ 
79  Neb.  720  (113  N.  W.  244). 

Failure  to  give  security  for  rent. 

91.  (1896.)  Failure  of  a  tenant  to  exe- 
cute a  mortgage  on  each  year's  crop  to  se- 
cure the  rent,  as  provided  by  the  lease,  will 
not  Justify  the  lessee  in  bringing  forcible 
entry  and  detainer.  Stevenson  v.  Brodahl. 
49  Neb.  703  (68  N.  W.  1024). 

Sorrender. 

92.  (1878.)  Parol  testimony  Is  not  ad- 
missible to  prove  the  surrender  of  leased 
premises.  Under  the  statute  of  frauds,  such 
sorrender  can  only  be  done  by  some  note  or 
memorandum  in  writing,  Bubscribed  by  the 
party  surrendering  the  same.  Kittle  v.  8t. 
John,  7  Neb.  73. 

93.  (1886.)  A  surrender  of  a  lease  by 
operation  of  law  may  be  effected  by  any 
agreement  between  the  parties  that  the  term 
shall  be  terminated,  which  is  unequivocally 
acted  upon  by  both.  Wheeler  v.  Walden,  17 
Neb.  122  (22  N.  W.  346). 

94.  (1885.)  ¥^ere  a  tenant  enters  pos- 
session of  fiirm  land  under  a  lease  for  a 
term  of  five  years  and  within  the  second 
year  of  the  term  acc^ted  a  new  lease  for  a 

term  of  two  years,  which  provided  that  at 
the  end  of  the  term  he  would  quietly  and 
peaceably  yield  up  possession,  the  second 
lease  operates  as  a  surrender  of  the  first. 
Enveart  v.  Davis,  17  Neb.  228  (22  N.  W. 
449). 

95.  (1892.)  A  written  lease  may  be  sur- 
rendered by  any  agreement  between  the  par- 
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ties  that  tbe  term  shall  cease  which  is  un- 
equivocally acted  on  by  both.  Buffalo  County 
Jfat.  Bank  v.  Hanson.  34  Neb.  455  (51  N. 
W.  1035). 

96.  <18»5.)  A  landlord  by  accepUne  with, 
out  objection  the  possession  of  leased  prem- 
ises waives  his  right  to  insist  upon  thirty 
days'  notice  of  tbe  tenant's  Intention  to  quit. 
Elgutter  v.  Drithaua,  44  Neb.  378  (63  N. 
W.  19). 

97.  (1896.)  A  promise  by  a  landlord  to 
pay  for  moving  the  goods  of  the  tenant  upon 
condition  of  the  latter's  yielding  possession 

of  the  premises  Is  not  without  consideration 
where  the  tenant  performs  bis  part  of  tbe 
contract.  Creighton  v.  Finlajfton,  46  Neb. 
457  (64  N.  W.  1103). 

98.  (1898.)    To  absolve  himself  from  tbe 

payment  of  rent,  a  tenant  must.  In  addition 
to  giving  notice  of  the  termination  of  the 
tenancy,  surrender  possession  of  the  leased 
premises.  Dean  v.  Saunders  County,  55  Neb. 
769  (76  N.  W.  460). 

99.  (1902.)  Where  the  lessor  teUs  the 
lessee  to  quit  the  premises,  and  the  lessee 
does  quit,  and  the  lessor  takes  possession 
himself,  or  accepts  rent  from  another,  such 
change  of  possession  by  mutual  agreement 
operates  as  a  surrender  and  termination  of 
tbe  lease.  Boya  v.  Oeorge,  2  Unof.  420  (89 
N.  W.  271). 

100.  (1906.)  Whether  or  not  a  lessee 
rescinded  the  contract  or  lease,  under  evi- 
dence showing  a  surrender  of  the  lease  on 
failure  to  deliver  possession,  should  be  sub- 
mitted to  the  jury.  Herpolsheimer  v.  Chris- 
topher, 76  Neb.  355). 

Waiver  of  forfeiture. 

101.  (1882.)  In  a  lease  for  a  term  of 
years  of  a  farm  and  a  lot  of  cattle  there  was 
a  condition  that  on  Uie  fftllure  of  the  lessee 
to  furnish  tbe  stock  with  "sufficient  care, 
food,  and  water  during  the  winter  or  feed- 
ing season,"  the  ]essor  had  the  right,  "at 
his  option,"  to  terminate  it  "and  take  Im- 
mediate jHKSsession  of  said  premises  and 
stock."  Held,  That  this  option  could  be  law- 
fully exercised  only  within  a  reasonable 
time  after  the  lessor  learned  of  the  lessee's 
default.  CatUn  v,  Wright,  13  Neb.  568  (14 
N.  W.  630). 

102.  (1894.)  The  acceptance  of  rent,  by 
a  landlord  from  his  tenant,  which  falls  due 
after  the  forfeiture  of  the  lease,  declared  by 
the  landlord  for  the  non-payment  of  an  in- 
stalment of  rent  by  the  tenant,  operates  as 
a  waiver  by  tbe  landlord  of  bis  riSht  to  in- 


sist upon  a  forfeiture  of  the  lease  beoaose  of 

the  tenant's  default.  Stover  v.  Hmefbaker, 
42  Neb.  393  (60  N.  W.  697). 

103.  (1894.)  Where  a  landlord  accepts 
the  delinquent  rent  from  his  tenant  pend- 
ing an  appeal  from  a  Judgment  of  eviction, 
he  waives  bis  rights.  Stover  v.  Htuelbaker, 
42  Neb.  39S  (60  N.  W;  697). 

104.  (1903.)  A  tenant  who  held  posses- 
sion of  premises  under  a  lease  providing  for 
the  payment  of  116  rental,  payable  on  the 
12th  day  of  each  month  In  advance,  was  thir 
teen  months  in  default.  He  sent  a  check  for 
116  by  mall  to  tbe  agent  of  the  landlord,  un- 
accompanied by  letter  of  explanation  or  in- 
struction, and  In  abbreviated  terms  on  the 
face  of  the  check  wrote,  "1  mo.  rent,  1021  S. 
36  St.,  to  Apl.  25,  '02."  The  check  was 
cashed  and  the  money  applied  on  the  past 
due  rent  In  an  action  to  dispossess  tbe  ten- 
ant, commenced  before  the  expiration  of  the 
period  Indicated  on  the  face  of  the  check, 
heJd.  that  the  acceptance  and  retention  by 
the  landlord  of  the  check  did  not  waive  the 
forfeiture,  in  the  absence  of  a  showing  thst 
the  landlord  or  his  agent  received  the  check 
with  actual  knowledge  of  tbe  proposed  limi- 
tation Id  its  application.  Cochran  v.  Phibt 
delphia  Mortgage  d  Trust-  Co.,  70  Neb.  100 
(96  N.  W.  1051). 

V.  TENANCIES  EROK  TEAB  TO  TEAB» 
AND  TENANCIES  AT  SUE- 
PEILANCB. 
Creation  of  tenancy  from  ymr  to  year. 

106.  (1887.)  Where  lands  are  leased  to 
a  tenant  fo»  one  year  for  a  stipulated  rent 
reserved,  and  after  the  expiration  of  the 
lease  the  tenant,  without  further  contract, 
remains  in  possession,  and  is  recognized  as 
a  tenant  by  tbe  landlord,  in  the  receipt  of 
rent  for  another  year,  this  will  create  a  ten- 
ancy from  year  to  year.  Critehfield  v.  Rew- 
aley,  21  Neb.  178  (31  N.  W.  687):  (1905) 
West  V.  Lungren,  74  Neb.  105  (103  N.  W. 
1057). 

106.  (1888.)  A  lease  of  a  culUvated 
farm,  executed  on  a  printed  form,  the  ha- 
bendum clause  being  In  tbe  following  words. 
"To  have  and  to  hold  the  same  to  the  said 
party  of  the  second  part,  from  the  first  daj/ 
Of  March,  1S8S,  to  the  first  day  of  Ifarch, 
ISA  }."  the  letters  and  figures  In  Italics  being 
written  with  pen  and  ink,  and  all  the  bal- 
ance in  type;  there  being  also  and  occurring 
after  said  clause,  and  near  the  end  of  the 
lease,  a  clause,  all  In  pen  and  Ink,  In  tbe  fol- 
lowing words:  "If  either  party  elect  to  dla- 
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cotttlnue  the  lease,  the  party  electing  so  to 

dEscontinue  shall  give  the  other  (6)  six 
months'  notice  prior  to  the  time  of  expira- 
tion of  lease";  held,  to  create  a  leasehold 
€sUte  runnlne  from  year  to  year,  termlo- 
Mfi  only  on  six  months'  notice.  Brady  v. 
Flint.  23  Neh.  785  (37  N.  W.  647). 

107.  ( 1895 )  Where  a  tenant  for  a  year 
remains  in  possession  over  his  term,  and  Is 
recognized  as  a  tenant  by  the  landlord,  and 
no'  new  contract  is  shown,  he  becomes  a 
tenant  from  year  to  year.  Montgomery  v. 
WiWs,  46  Neb.  434  (83  N.  W.  794). 

108.  (1895.)  The  rule  that  where  a  ten- 
ant (or  a  year  remains  In  possession  over 
hig  term,  and  is  recognized  as  a  tenant  by 
the  landlord,  and  no  new  contract  Is  shown, 
he  becomes  a  tenant  from  year  to  year.  Is 
only  a  rule  of  presumption,  which  may  be 
rebutted  by  proof  of  a  different  agreement, 
or  ot  taet8  Inconsistent  with  the  presump- 
tion. Montffomery  v.  Willis,  46  Neb.  434  (63 
N.  W.  794):  (1905)  West  v.  Lungren,  74 
Neb.  105  (103  N.  W.  1057). 

109.  (1896.)  A  general  occupancy  by  one 
other  than  the  owner  of  land  will  be  treated 
as  a  tenancy  from  year  to  year*  whenever 
the  reservation  of  rent  or  other  circum- 
stances plainly  Indicate  an  agreement  for 
an  annual  holding.  Farley  v.  McKeegan,  48 
Neb.  237  (67  N.  W.  161). 

UO.  (1903.)  A  tenancy  from  year  to  year 
will  not  be  created  against  the  contrary  in- 
tention of  both  parties,  landlord  as  well  as 
tenant,  and  the  payment  of  rent  Is  merely 
an  evidential  fact  bearing  ui>on  the  question 
of  the  Intent  of  the  parties.  Pusey  v.  Pres- 
Jtyterian  Hospital,  70  Neb.  353  (97  N.  W. 
475;  113  Am.  St.  Rep.  788). 

111.  (1904.)  The  lessee  in  possession  of 
premises  under  an  oral  agreement  for  five 
years  at  an  annual  rental,  which  has  been 
paid  for  one  year.  Is  a  tenant  from  year  to 
year,  and  until  such  tenancy  is  terminated, 
is  not  liable  to  the  owner  for  anything  more 
than  the  contract  calls  for.  Hur.phrey  Hard- 
icare  Co.  v.  Herrick.  5  Unof.  524  (99  N.  W. 
233). 

Termination  of  tenancy  from  year  to  year. 

112.  (1887.)  Where  a  tenancy  from  year 
to  year  Is  created  by  holding  over  and  ac- 
ceptance ot  rent,  the  tenancy  can  only  be 
terminated  by  the  agreement  of  the  parties, 
express  or  implied,  or  by  notice  given,  six 
calendar  months  ending  with  the  period  of 
the  year  ftt  vhtcb  the  tenuicy  commenced. 


Critchfield  V.  Remaley,  21  Neb.  178  (31  N. 

W.  687). 

113.  ( 1896. )  A  tenancy  from  year  to  year, 
created  by  a  general  occupancy,  can  be  ter- 
minated only  by  agreement,  express  or  Im- 
plied, or  by  notice  for  the  time  and  in  the 
manner  prescribed  by  law.  Farley  v.  Mc- 
Keegan, 48  Neb.  237  (67  N.  W.  161). 

114.  (1905.)  An  agreement  between  a 
landlord  and  his  tenant  from  year  to  year, 
by  which  the  covenants  of  an  existing  lease 
are  to  some  extent  modified,  but  from  which 
a  complete  contract  ot  leasing  cannot  be  In- 
ferred, and  without  a  surrender  or  an  agree- 
ment to  surrender,  the  existing  tenancy  does 
not  have  that  effect  or  create  a  new  term. 
McCaw  V.  Cox.  73  Neb.  486  (103  N.  W.  76). 

Creation  of  tenancy  at  sutferance. 

115.  (1897.)  The  lessee  ot  a  tenant  (or 
life  la  charged  with  notice  ot  the  extent  ot 
his  landlord's  title,  and  on  the  termination 
of  the  lite  estate  he  becomes  a  tenant  at  suf- 
ferance. Outhmann  v.  Vallery,  51  Neb.  824 
(71  N.  W.  734  ;  66,  Am.  St.  Rep.  475). 

116.  (1905.)  When  a  tenant  from  month 
to  month  makes  default  In  the  payment  of 

the  rent  reserved  and  holds  over  after  such 
default,  his  occupancy  Is  that  of  tenant  at 
sufferance,  and  such  tenancy  may  be  termi- 
nated by  the  landlord  by  service  of  the  stat- 
utory notice  of  three  days  to  quit  the 
possession.  Clark  v.  Tukey  Land  Co.,  76 
Neb.  326  (106  N.  W.  328). 

Termination  ot  tenancy  at  sutEerance. 

117.  (1895.)  Where  a  tenant,  at  the  ex- 
piration of  his  lease  for  a  year^,  holds  over 
under  an  agreement  that  he  will  remain  (or 
a  short  period  and  pay  rent  at  the  old  rate, 
he  need  not,  be(ore  surrendering  possession, 
give  any  notice  ot  his  Intention  to  quit. 
Montgomery  v.  Willis,  46  Neb.  434  (63  N.  W. 
794). 

VZ.  PREMISES  AND  ENJOTKBNT  AKD 
USE  THESEOF. 

A.  Description,  Intent  and  Condition. 

Property  included  in  general. 

118.  (1894.)  A  written  lease  described 
the  demised  land  as  "four  acres  out  of  lot 
4,"  in  a  certain  governmental  subdivision 
"lying  north  of  the  railroad  track."  Held, 
That  In  an  action  between  the  lessor  and 
lessee's  assignee,  parol  evidence  was  admis- 
sible to  show  that  the  lessor  and  lessee, 
about  the  time  the  lease  was  made,  had 
gone  upon  the  land  and  agreed  upon  certain 
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lines  and  monuments  as  defining  Its  boun- 
daries. Schneider  v.  Patteraon,  Murphy  A 
Co..  38  Neb.  680  (57  N.  W.  398). 

119.  (1901.)  A  lease  of  a  part  of  abulld- 
ing  passes  with  U  as  incident  thereto  every- 
thing  necessarily  used  with,  or  reasonably 
necessary  to,^the  enjoyment  of  the  part  de- 
mised. Stiller  V.  Fitirtferaia  Dry-Goods  Co., 
62  Neb.  270  (86  N.  W.  1078). 

120.  (1901.)  Where  rooms  in  the  upper 
story  of  a  building  are  leased  to  tenants  for 
office  purposes,  a  right.  In  the  nature  of  an 
easement,  to  the  use  of  the  enti^way  and 
stairway  leading  to  said  upper  story,  by 
such  tenants  and  those  having  business  with 
them,  arises  by  implication.  Miller  v.  Fitz- 
GeraXa  Dry  Oood*  Co.,  62  Neb.  270  (86  N.  W. 
1078). 

121.  (1901.)  A  lease  of  a  portion  of  a 
store  building  to  a  retail  dealer  In'  merchan- 
dise held  to  Include  use,  for  the  display  of 
goods,  of  the  show  window  space  in  the  por- 
tion leased.  Herpolsheimer  «.  Funfte.  1  Unof. 
471  (96  N.  W.  688). 

122.  (1902.)  A  lease  of  a  part  of  a  build- 
ing passes  with  it,  as  Incident  thereto,  ev- 
erything necessarily  used  with  or  reasonably 
necessary  to  the  enjoyment  of  the  part  de- 
mised. Kitchen  Bros.  Hotel  Co.  v.  Phill)in,  2 
Unof.  340  (96  N.  W.  487). 

123.  (1902.)  Where  a  room  on  the  ground 
floor  of  a  hotel  building  was  leased  to  a 
tlciiet  broker  and  it  appeared  that  a  large 
portion  of  his  business  came  from  patrons 
of  the  hotel  who  entered  his  office  from  the 
hotel  rotunda,  held  that  the  lease  Included 
the  use  tor  the  lessee's  customers  of  a  door 
and  hallway  leading  from  the  rotunda  to 
the  room  leased-  Kitchen  Brot.  Hotel  Co.  v. 
Philbin,  2  Unof.  340  (96  N.  W.  487). 

Tenantable  condltitm  of  premises. 

124.  (189S.)  A  tenant  who  Is  compelled 
to  move  his  place  of  business  from  leased 
premises  may  recover  from  the  landlord  the 
necessary  costs  of  removal,  where  the  ten- 
ant was  Induced  to  take  the  lease  through 
false  representations  of  the  lessor,  while  re- 
lying upon  the  fraudulent  statements.  Barr 
V.  Kimball,  43  Neb.  766  (62  N.  W.  196). 

125.  (1895.)  A  tenant  who  was  induced 
to  lease  property  through  fraudulent  state- 
ments of  the  lessor  as  to  the  condition  of 
the  property  may,  upon  discovery  of  the 
fraud,  rescind  the  lease,  sue  the  lessor  for 
dami^s,  or  recoup  the  dances  when  sued 
by  the  lessor  (or  rent.  Barr  v.  Ktmhall,  48 
Neb.  76S  (62  N.  W.  196). 


Duty  of  landlord  to  heat  premises. 

126.  (1898.)  In  an  action  by  a  landlord 
against  his  tenant  to  recover  for  heating  the 
demised  premises,  the  lease  being  silent  as 
to  the  landlord's  duties  in  that  respect,  evi- 
dence set  out  In  the  opinion  held  to  tend  to 
show  that  pfl^ment  for  heat  was  Included  in 
the  rent  reserved,  and  that  It  was  error  to 
peremptorily  instruct  the  Jury  to  find  for 
plaintiff.  Bettman  v.  McConnelt,  55  Neb. 
401  (75  N.  W.  855). 

B.  Possession,  Enjoyment  and  XTsa. 
Rights  under  renting  on  shares,  see  po«f. 
SI  268-276. 

Bight  of  landlord  to  enter  premises. 

127.  (1898.)  A  lease  of  a  farm  for  one 
year  provided  that  the  lesson  should  have 
the  right  to  go  upon  the  leased  premises 
during  the  contlnnance  of  the  lease  and  fall 
plow  and  sow  any  part  of  said  premises 
proper  to  be  fall  plowed  and  sowed.  The 
tenant  refused  to  permit  the  lessor  to  go 
upon  and  fall  plow  and  sow  to  wheat  cer- 
tain stubble  lands  of  the  leased  premises. 
The  tenant  was  Insolvent.  *  Held,  That  the 
Injury  resulting  from  such  deprivation, 
though  small,  was  an  irreparable  one  for 
which  there  was  no  adequate  remedy  at  law. 
and  hence  injunction  would  He.  State  Bank 
of  Kebratka  v.  Rohren,  55  Neb.  223  (75  N. 
W.  643). 

Bight  of  tenant  to  possession. 

128.  (1906.)  Ordinarily  there  is  an  im- 
plied covenant  In  a  lease  that  the  demised 
premises  shall  be  open  to  entry  by  the 
lessee  at  the  time  fixed  in  the  lease  as  the 
beginning  of  the  term.  Herpoi$heimer  r. 
ChrUtopher,  76  Neb.  356  (107  N.  W.  1019). 

129.  (1906.)   The  measure  of  damages 

for  a  breach  of  an  implied  covenant  that 
premises  will  be  open  to  possession  at  the 
beginning  of  the  term  is  the  difference  be- 
tween the  rental  value  of  the  premises  and 
the  rent  reserved  in  the  lease.  The  lessee 
may  also  recover  such  special  damages  as 
be  pleads  and  proves  to  have  necessarily  re- 
sulted from  the  breach  of  the  agreement. 
Herpolsheimer  v.  Christopher,  76  Neb.  355. 

Retention  of  portion  of  premises  by  land- 
lord. 

130.  (1888.)  A  tenant,  by  payment  of 
rent,  is  not  estopped  from  making  any 
claim  ftir  the  use  and  occupation  by  tke 
landlord  of  the  part  of  the  invmises.  Swee- 
sev  V.  Dumall,  23  Neb.  631  («7  N.  W.  459). 
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Ctmreyance  of  portion  of  premises  by  land- 
lord. 

131.  (1906.)  The  owner  of  land.  In  the 
possession  of  a  tenant  whose  lease  provides 
that  the  lessor  may  sell  or  dispose  of  any 
part  thereof  by  making  a  corresponding  re- 
duction in  the  rent,  may,  without  the  con- 
sent of  the  lessee,  dedicate  a  part  thereof  to 
the  pablie  for  a  highway.  Beffear  v.  Wett- 
cott.  77  Neb.  550  (110  N.  W.  379). 

(kirenants  for  quiet  enjoyment. 

132.  (1901.)  It  is  not  necessary  that  a 
covenant  for  quiet  enjoyment  of  the  de- 
mised premises  be  expressed  in  the  lease; 
It  Is  Implied  from  the  demise.  Herpoh 
$heim€r  r.  FunTce,  1  Unof.  471  (95  N.  W. 
688). 

133.  (1902.)  A  covenant  for  quiet  en- 
joyment of  the  leased  premises  is  Implied 
from  the  demise.  Kitchen  Bro».  Hotel  Co. 
V.  Phimn,  2  Unof.  340  (96  N.  W.  487). 

lUstnrbanee  of  ponoMion  of  tonant 

134.  (1901.)  A  tenant  of  the  lower  floor 
of  a  building  has  no  right,  either  by  reason 
of  his  lease,  or  by  reason  of  authorization 
of  the  landlord,  to  obstruct  the  stairway  or 
the  entryway  or  street  or  sidewalk  space 
Immediately  leading  thereto,  so  as  to  pre- 
vent or  Impede  access  to  rooms  on  the  upper 
Aoor  leased  by  another  tenant.  Hitler  v. 
nttOeraJd  Dry-Goodt  Co.,  62  Keb.  270  (86 
N.  W.  1078). 

135.  (1901.)  Where  by  the  terAis  of  their 
tenancy  tenants  upon  the  upper  floors  of  a 
building  are  given  the  privilege  of  using  a 
portloti  of  such  building  about  or  adjacent 
to  the  stairway  for  signs,  a  tenant  of  the 
lower  floor  has  no  right  to  cover  up  and  con- 
ceal such  signs  either  by  virtue  of  bis  ten- 
ancy or  by  authority  from  the  landlord. 
Miller  V.  FitzOerald  Dry^^oM  Oo^  62  Keb. 
270  (86  N.  W.  1078). 

136.  (1901.)  An  obstruction  by  a  tenant 
of  the  lower  part  of  a  building,  of  a  stair- 
way leading  to  the  upper  part  of  the  build- 
ing, leased  by  another  tenant,  intei^erlng 
with  or  impairing  the  easement  of  the  ten- 
ants on  the  upper  floor,  is  in  the  nature  of 
a  nuisance,  and  may  be  enjoined.  UUler  v. 
FitzOeraH  Ory-Qoodt  Co.,  62  Neb.  270  (86 
N.  W.  1078). 

137.  (1906.)  InjuncUon  will  not  Uo  to 
restrain  one  claiming  an  Interest  in  land  nn- 

a  lease,  from  pasturing  such  land.  In  a 
suit  by  another  claiming  the  same  interest 
in  the  land  from  a  common  lessor.  Mohat  v. 
£H».  76  Neb.  732  (106  N.  W.  659). 


138.  (1906.)  In  an  action  by  a  tenant 
against  his  landlord  for  an  Interruption  of 
the  tenant's  right  of  posseesion,  failure  to 
prove  that  he  had  a  continuous  right  of  pos- 
session Is  fatal  to  the  tenant's  case.  Her- 
polsheimer  v.  Christopher,  76  Neb.  3f52  (107 
N.  W.  382). 

Hode  and  purposes  of  use. 

139.  (1892.)  A  tenant  has  no  right  to 
devote  the  demised  premises  to  a  business 
prohibited  by  the  lease,  without  the  consent 
of  the  owner.  Hatwwd  v.  Hamge,  33  Neb. 
836  (51  N.  W.  229). 

140.  (1901.)  A  covenant  not  to  sell  a 
certain  class  of  goods  In  a  building  In  com- 
petition with  lessees  of  a  portion  thereof,  Is 
broken  by  permitting  other  persons,  who 
afterwards  went  into  business  ther^n  In 
connection  with  the  business  of  the  lessors, 
to  sell  such  goods.  HerpoUheimer  v.  Funke, 
1  Unof.  471  (95  N.  W.  688). 

141.  (1906.)  Where  a  lease  provides  that 
in  case  of  a  violation  of  a  restrictive  claus« 
the  rights  of  the  lessee  thereunder  shall  be 
forfeited,  and  upon  such  violation  plaintiff 
declares  a  forfeiture,  and  the  lessee  refuses 
to  recognize  the  forfeiture  and  remains  in 
possession,  his  right  to  the  use  of  the  prem- 
ises Is  to  be  measured  by  the  lease,  and  the 
restrictive  clause  Is  enforceable  against  him. 
BchUtz  Brewififf  Co.  v,  NieUen,  77  Neb.  868 
(110  N.  W.  746). 

142.  (1906.)  Where  a  lease  provides  that 
no  beer,  save  bf  a  particular  manufacture, 
shall  be  sold  on  the  premises,  the  tact  that 
the  excepted  beer  cannot  be  lawfully  ob- 
tained does  not  annul  the  restrictive  clause 
of  the  lease,  when  the  fact  that  such  beer 
could  not  be  lawfully  obtained  was  known 
to  both  parties  when  the  lease  was  made. 
Schlitz  Brewing  Co.  V.  Nielaen,  77  Neb.  868 
(110  N.  W.  746). 

143.  *  (1906.)  The  fact  that  the  lessor  la 
a  member  of  a  combination  formed  for  the 
purpose  of  controlling  the  trade  in  some 
product  Is  no  defense  to  a  suit  to  enforce 
the  restrictive  clause.  Schlitz  Brewing  Co. 
V.  h'ieUen,  77  Neb.  868  (110  N.  W.  746). 

144.  (1906.)  A  lessor  Is  entitled  to  an 
injunction  without  a  showing  of  actual  dam- 
ages or  that  Irreparable  injury  will  result 
from  a  <K>ntlnued  violation  of  the  restrictive 
clause  of  the  lease.  Schlitz  Bretoing  Co.  v. 
yielsen,  77  Neb.  868  (110  N.  W.  746). 

Bight  to  crops. 

146.  (1886.)  A  tenant  who  sows  or 
plants  a  crop  where  It  Is  not  poeslble  for 
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him  to  know  that  his  estate  wtU  terminate 
betore  the  crop  will  ripen,  and  It  does  ter- 
minate before,  is  entitled  to  harvest  and  se- 
cure the  crop  at  maturity.  Somborger  v. 
Berggrtn,  20  Neb.  399  (30  N.  W.  413). 

146.  (1893.)  A  lessee  out  of  possession 
has  no  right  to  crops  planted  and  grown,  in 
good  faith  and  with  the  consent  of  the 
owner  of  the  land,  by  a  tenant  in  actual  pos- 
session, ifcirean  v.  8moyer,  37  Neb.  694  (66 
N.  W.  492). 

147.  (1896.)  Aa  between  a  tenant  for 
years  and  the  purchaser  of  the  land  at  sher- 
iff's sale,  the  former  Is  entitled  to  a  crop 
grown  pending  mortgage  foreclosure  and 
harvested  after  confirmation  of  the  sale, 
where  the  tenant  remained  in  posseBslon 
and  was  nottfled  that  the  purchaser  expected 
a  money  rent  or  a  portion  of  the  crop. 
Monday  v.  O'NeiJ,  44  Neb.  724  (63  N.  W. 
32;  48  Am.  St.  Rep.  760). 

148.  (1897.)  Contract  set  out  In  opinion 
construed  to  place  in  the  owner  of  land  the 
title  and  ownership  of  crops  which,  by  vir- 
tue of  the  contract,  the  other  party  acquired 
the  right  to  plant  and  cultivate.  Sanford  v. 
Modine,  51  Neb.  728  (71  N.  W.  740). 

149.  (1902.)  Where  an  appeftl  Is  taken 
from  an  order  of  confirmation  and  a  super* 
sedeas  granted,  and  a  receiver  of  the  mort- 
gaged premises  is  appointed  pending  such 
appeal,  a  tenant  of  the  mortgagor  Is  entitled 
to  the  crops,  growing  on  the  mortgaged  prem- 
ises at  the  time  of  such  appointment,  .as 
against  such  receiver,  whether  such  crops 
are  mature  or  not.  Oauett  v.  Ashlej/,  3  Unof. 
787  (92  N.  W.  1036). 

Actions  for  Injuries  to  premises. 

Right  of  lessee  to  recover  for  overfiow 
of  land  by  reason  of  construction  of  rail- 
road, see  Railroads,  {  68a. 

150.  (1894.)  Where  a  tenant  sued  by 
his  landlord  for  alleged  Injuries  to  the  prem- 
ises, alleges  In  his  answer  that  the  acts 
complained  of  were  done  by  the  direction 
and  with  the  permission  of  the  landlord,  the 
defense  was  an  affirmative  one,  and  the 
burden  of  proof  was  upon  the  defendant  to 
prove  it.  OUen  v.  Webb,  41  Neb.  147  (59 
N,  W.  520). 

Bestraininff  Injury  to  premises. 

151.  (1906.)  Ordinarily,  a  lease  may  be 
avoided  by  a  tenant  on  the  ground  of  in- 
fancy; but  while  in  possession  thereunder 
the  plea  of  Infancy  is  not  available  in  a 
suit  brought  to  restrain  him  from  making 


use  of  his  posseeston  to  inflict  -  Irreparable 
injuries  upon  his  landlord.  Cole  v.  Manner*, 
76  Nob.  464  (107  N.  W.  777). 

C.  Taxes,  Repairs  and  Improrements. 

Mechanic's  lien  tor  improvements  made 

by  tenant,  see  Mechanics'  Ltens,  H  39-43. 

LiabilitieB  for  taaem  and  assessments. 

152.  (1892.)  A  promise  by  a  lessee  of 
real  estate  to  pay  all  taxes  upon  the  prop- 
erty does  not  apply  to  special  assessments 
for  the  construction  of  a  sewer.  Ittner  v, 
Robinion,  36  Neb.  133  (52  N.  W.  846). 

163.  (1900.)  A  tenant,  by  assuming  la  a 
lease  the  payment  of  taxes  which  shall  be 
subsequently  levied  upon  the  demised  prem- 
ises, does  not  thereby  obligate  himself  to 
pay  any  taxes  which  may  be  Illegal  and 
void.  Scott  V.  Society  of  -BuesUm  Itraelitu, 
69  Neb.  571  (81  N.  W.  624). 

Bight  and  duty  to  make  repaiis. 

164.  (1893.) .  In  an  action  by  a  tenant 
against  hto  landlord  for  repairs  made  by 
him  upon  the  leased  premises  he  must  show 

a  contract  of  the  landlord,  express  or  im- 
plied, to  pay  for  the  same  to  entitle  him  to 
recover.  Powell  v.  Beckley,  38  Neb.  167  (66 
N.  W.  974). 

165.  (1894.)  The  obligation  of  a  land- 
lord, to  any  case,  to  repair  leased  premises 
rests  solely  on  express  contract,  and  with- 
out an  express  contract  to  that  effect,  a 
landlord  Is  neither  bound  to  repair  leased 
premises  himself  nor  to  pay  for  repairs 
made  by  his  tenant.  Turner  v.  SToicnaeitd,  42 
Neb.  376  (60  N.  W.  687). 

156.  (1895.)  Where  a  tenant  is  not 
obliged  by  bis  lease  to  make  repairs,  a  sub- 
sequent parol  agreement,  whereby  repairs 
are  agreed  upon,  the  landlord  promlaing  to 
pay  the  cost  thereof  above  a  certain  sum,  is 
valid.  WoodiDOrtn  v.  Thompson,  44Neb.3U 
(62  N.  W.  450). 

157.  (1897.)  During  a  proceeding  by  a 
lessor  to  exercise  his  option  to  terminate 
the  lease,  a  receirer  was  appointed  to  col- 
lect the  rents,  and  the  court  was  aaked  to 
order  the  receiver  to  pay  some  accounts  for 
labor  and  materials  In  repairs  to  the  prop- 
erty ordered  to  be  made  by  the  lessee  and 
completed  prior  to  the  appointment  of  the 
receiver.  This  request  was  granted.  No 
liens  bad  been  perfected  against  the  prop- 
erty for  the  amounts  of  the  accounts,  ffeld. 
Not  to  be  charges  against  either  the  prop- 
erty or  the  rent  money  in  the  hands  of  the 
receiver,  but  Individual  debts  of  the  lomn, 
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ud  tbat  Um  order  to  tbe  recdlrer  to  pay 
them  was  erroneous.  Batabrook  v.  Steven- 
ton,  50  Neb.  378  (69  N.  W.  972.) 

158.  <1899.>  In  absence  of  an  express 
contract  a  landlord  Is  not  bound  to  repair 
leased  premises,  aor  to  pay  for  repairs 
made  by  the  tenant.  Murphey  v.  Ittinoi* 
Tnut  A  Bavinga  Bank,  67  Neb.  61»  (77  N. 
W.  1102). 

Corenants  and  affreemeuts  ai  to  repairs. 

U9.  (1894.)  Under  a  lease  that  provides 
fbr  a  delivery  of  the  property  in  as  good 

condition  as  when  received,  the  tenant  can- 
not recover  for  a  window  replaced  that  was 
blown  out  by  a  storm.  Turner  v.  Twontend, 
42  Neb.  376  (60  N.  W.  587). 

160.  (1895.)   The  making  of  the  repairs 

by  the  tenant  and  bis  promises  to  pay  a 
portion  of  the  cost  constitute  a  sufficient 
consideration  for  the  landlord's  promise  to 
pay  the  balance  of  the  cost.  Wooiworih  v. 
Thompton,  44  Neb.  311  (62  N.  W.  450). 

161.  (1895.)  A  requirement  in  a  lease 
that  the  lessee  shall  make  cash  repaln  to  a 

specified  amount  confers  no  right  of  charg- 
ing the  landlord  or  his  property  with  the 
cost  of  such  repairs,  achrage  v.  MiUer,  44 
Neb.  818  (62  N.  W.  1091). 

162.  (1897.)   An  express  agreement  of  a 

lessee  to  keep  in  good  repair  leased  prem- 
ises, and  at  the  end  of  the  expiration  of  the 
term  surrender  their  possession  in  as  good 
condition  as  they  were  when  he  entered, 
natural  decay,  wear  and  tear  excepted,  Is 
not,  and  does  not  Include,  a  covenant  to 
rebnlld  buildings  destroyed  without  his 
fault  Wattles  v.  South  Omaha  Ice  d  Coal 
Co.,  50  Neb.  251  (69  N.  W.  785;  61  Am.  St 
Rep.  554;  36  L.  R.  A.  424). 

163.  (1898.)  Provisions  in  a  tease  in  re- 
gard to  repairs,  are  not  binding  on  third 
persons,  making  such  repairs,  where  the 
lease  was  not  recorded.  Herzke  v.  Blake,  64 
Neb.  466  (74  N.  W.  959). 

Improvements  by  tenant. 

Improvements  constituting  fixtures,  see 
Fixtures,  8fi  1, 2. 

164.  (  1873. )  A  tenant  may  mortgage 
fixtures  erected  by  him  during  the  tenancy. 
Lanphere  v.  Lowe,  3  N(  b.  131. 

165.  (1873.)  Provisions  of  a  lease,  to 
secure  a  lien  on  all  improvements  that 
might  be  erected  on  the  premises,  for  the 
payment  of  rent  and  taxes,  is  not  a  mutual 
agreement  to  erect  any  such  improvements, 
but  a  mere  effort  on  the  part  of  the  lessor 


to  create  a  lien  upon  something  not  in  mm. 
Lanphere  v.  Lowe,  3  Neb.  131. 

166.  (1898.)  A  lessee  of  a  lot  on  which 
a  party  wall  had  been  erected,  under  a  con- 
tract between  the  lot  owners  that  If  the 
lessor  should  later  use  the  wall  In  the  erec- 
tion of  a  building  he  should  pay  the  other 
one-half  of  the  cost  of  the  wall,  assuming 
the  obligations  of  bis  landlord.  Is  not 
obliged  to  use  the  wall  In  the  erection  of  a 
building.  Smith  v.  Kennard,  64  Neb.  523  (74 
N.  W.  859). 

167.  (1900.)  Whether  It  was  the  Inten- 
tion of  the  parties  to  make  an  article  in  dis- 
pute a  trade  fixture,  is  a  question  for  the 
Jury  under  proper  Instruction  from  the 
court.  Brownell  v.  Puller,  60  Neb.  668  <83 
N.  W.  669). 

168.  (1900.)  Ordinarily,  the  requisites  of 
a  trade  fixture  are;  (1)  Actual  annexation 
to  the  realty,  or  something  appurtenant 
thereto;  (2)  appropriation  to  the  use  of 
that  part  of  the  realty  with  which  it  Is 
connected;  (3)  the  Intention  of  the  one 
making  the  annexation  to  make  the  articles 
a  permanent  accession  to  the  freehold — this 
intention  being  gathered  from  the  nature 
of  the  article  affixed,  the  relation  and  situa- 
tion of  the  party  making  the  same,  the 
structure  and  mode  of  annexation,  and  the 
purpose  or  use  for  which  it  has  been  made. 
Oliver  V.  Lansing.  69  Neb.  219,  and  Freeman 
V.  LyncA.  8  Neb.  192.  followed.  BrowneJl  v. 
Fuller,  60  Neb.  568  (  83  N.  W.  669). 

— -  Bemoval. 

(1907.)  The  fact  that  in  an  action 
by  a  landlord  to  recover  possession  of  the 
premises,  a  decree  Is  entered  giving  defend- 
ant twenty  days  to  vacate  and  providing 
that  on  failure  of  plaintiff  to  pay  him  for 
certain  Improvements,  at  the  end  of  that 
time,  he  might  have  twenty  additional  days 
in  which  to  remove  the  improvements,  does 
not  limit  defendant's  right  to  remove  the 
improvements  to  the  forty  days,  hut  he  may 
remove  them  at  any  time  thereafter  pro- 
vided he  has  not  surrendered  or  lost  pos- 
session of  the  premises.  Fenimore  v.  White, 
78  Neb.  620  (111  N.  W.  204). 

Improvements  by  landlord. 

170.  (1887.)  Where  a  landlord  leases 
real  estate,  to  be  occupied  by  a  tenant  at 
a  future  time,  and  before  such  occupancy, 
without  request  from  the  tenant,  makes 
certain  Improvements  which  are  necessary 
to  prepare  the  property  for  such  occupancy, 
there  is  no  legal  liability  against  the 
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tenant  to  pay  for  such  Improvements  unless 
created  by  contract  or  agreement  to  pay  the 
same.  Fir9t  Hat.  Bank  v.  Lucas,  21  Neb. 
280  (31  N.  W.  805). 

Personal  property  on  premlsMB  at  termina- 
tion of  tenancy. 
Right  to  remove  fixtures,  see  Fixtures. 

171.  (1879.)  The  fact  that  a  tenant 
was  In  arrears  for  one  quarter's  rent  for 
thirteen  days,  when  it  was  tendered  and 
refused,  will  not  work  a  forfeiture  of  fix- 
tures, placed  on  the  premises  by  the  tenant, 
under  a  provision  of  the  lease  that  prorides 
that  the  tenant  may  remove  such  fixtures 
only  on  complying  with  all  of  the  terms  of 
the  lease.  Estabrook  v.  Hughes,  8  Neb.  496. 

172.  (1890.)  A  tenant  In  possession 
under  a  lease  which  does  not  provide  that 
he  may  remove  bis  fixtures  and  improve- 
ments, cannot,  after  he  has  surrendered 
possession  to  his  landlord,  re-enter  and  re- 
move his  fixturea.  Friedtander  v.  Ryder,  30 
Neb.  783  (47  N.  W.  83;  9  L.  R.  A.  700n). 

175.  (1890.)  Unless  there  is  a  stipula- 
tion in  the  lease  to  the  contrary,  a  tenant 
can  only  remove  such  improvements  erected 
by  him,  the  removal  of  which  will  not  ma- 
terially Injure  the  premises  or  put  them 
In  a  worse  condition  than  they  were  in 
when  he  took  poBsession.  FHedlander  v. 
Ryder,  30  Neb.  783  (47  N.  W.  83;  9  U  R. 
A.  700). 

174.  (1894.)  The  right  of  a  tenant  to 
remove  trade  fixtures  must  ordinarily  be 
exercised  while  in  possession  under  his 
lease;  and  it  he  failB  to  do  so  it  will  be 
lost,  unless  by  some  agreement  with  the 
landlord  the  right  of  removal  is  preserved. 
Free  v.  Stuart,  39  Neb.  220  (67  N.  W.  991). 

176.  (1894.)  A  chattel  mortgagee  of  a 
tenant  cannot  remove  mortgaged  fixtures 
after  the  tenant  has  quit  possession,  though 
his  Implied  tenancy  as  a  result  from  hold- 
ing over  had  not  expired.  Free  v.  Stuart, 
39  Neb.  220  (57  N.  W.  991). 

176.  (1894.)  Chattel  mortgagee  of  ten- 
ant has  no  greater  rights  than  the  tenant; 
hence  he  cannot  remove  mortgaged  fixtures 
after  tenant  has  quit  possession,  though  hie 
Implied  tenancy  from  year  to  year  as  a 
result  of  holding  over  had  not  expired,  and 
though  the  mortgage  was  executed  while 
original  lease  was  still  in  force.  Free  v. 
Stuart,  39  Neb.  220  (57  N.  W.  991). 

177.  ( 1896. )  A  tenant  cannot  remove 
trade  fixtures  after  the  expiration  of  the 


tenancy,  or  after  the  surrender  of  posses- 
sion In  absence  of  an  agreement  or  consent 
of  the  landlord,  fuller  v.  Brownell  d  Co^ 
48  Neb.  146  (67  N.  W.  6). 

178.  (1896.)  A  chattel  mortgagee  has  no 
greater  rights  than  a  tenant  to  remove 
mortgaged  fixtures  after  the  tenant  has 
quit  possession.  Fuller  v.  BrmDnell  A  Co^ 
48  Neb.  145  (67  N.  W.  6). 

179.  (1901.)  The  right  of  a  tenant  to 
remove  trade  or  agricultural  fixtures  expires 
with  the  tenancy.  Stevens  v.  Bunihan^  62 
Neb.  672  (87  N.  W.  546). 

180.  (1902.)  Agreement  to  permit  a 
tenant  under  an  expiring  lease  to  leave  his 
goods  in  statu  quo  for  an  agreed  sum  of  |10, 
payable  monthly,  with  no  right  to  retain 
goods  to  end  of  month,  and  no  right  to  de- 
mand payment  on  removal  reserved  by  the 
contract,  creates  no  Hen  on  the  goods  for 
unpaid  storage.  Wehster  v.  Keck,  64  Neb.  1 
(89  N.  W.  410). 

181.  (1902.)  When,  pursuant  to  the 
terms  of  lease,  a  landlord  reenters  because 
of  a  default  in  the  payment  of  rent  under 
a  lease  covenanting  that  in  such  case  ma- 
chinery placed  upon  the  premises  by  the 
tenant  shall  be  forfeited  to  the  lessor,  the 
former  will  succeed  -to  only  such  title  In 
such  personal  effects  as  the  latter  himself 
had.  Webster  v.  Bates  Machine  Co.,  64  Neb. 
306  (89  N.  W.  789). 

182.  (1902.)  A  tenant  has  a  reasonable 
time  after  the  termination  of  his  tenancy  to 
remove  his  family  and  personal  effects,  and 
is  entitled  to  free  Ingress  and  egress  for 
that  purpose.  Smith  v.  Boyle,  66  Neb.  823 
(92  N.  W.  1018;  103  Am.  St.  fiBp.  746). 

188.  (1902.)  A  tenant  who  is  denied  the 
right  of  entry  to  remove  his  goods,  may 
treat  such  refusal  as  a  conversion.  Smith 
V.  Boyle,  66  Neb.  823  (92  N.  W.  1018;  103 
Am.  St  Rep.  745). 

184.  (1902.)  A  tenant  does  not  forfeit 
his  right  to  personal  property  belonging  to 
him  by  neglecting  to  remove  It  within  a 
reasonable  time  after  the  expiration  of  his 
lease.  Smith  v.  Boyle.  66  Neb.  823  (92  N. 
W.  1018;  103  Am.  St.  Rep.  745). 

D.  Injuries  from  Dangerous  or  Defectire 

Condition. 
Injuries  to  third  pnsons. 

185.  (1894.)  As  a  rule,  the  tenant  and 
not  the  landlord  is  liable  to  strangers  for 
Injuries  resulting  from  a  negligent  or  im- 
proper use  of  the  demised  premtaea  during 
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Uie  coDtlQuance  of  the  leue.  Anhetuer- 
ButcJi  Brewing  Co.  v.  Petemn^  41  Neb.  8d7 
(SO  N.  W.  373). 

B.  Eviction. 
Act  of  landlord. 

186.  (1901.)  Unreasonable  obstruction 
of  a  show  window  space  by  the  lessor,  so  as 
to  prevent  Its  effective  use  by  the  lessee,  is 
an  eviction  which  mi^r  be  treated  by  the 
lessee  as  total  or  partial  at  his  election. 
HerpoUheinter  v.  Funke,  1  Unof.  471  (9S  N. 
"W.  688). 

187.  (1902.)  The  use  of  a  door  and  hmll- 
wtff  for  the  purposes  of  lessee's  boslnese 
being  Incident  to  the  lease  of  the  room,  an 
obstruction  thereof  by  the  lessor  so  as  to 

prevent  use  by  the  lessee  and  his  customers 
ts  an  eviction,  which  the  lessee  may  treat 
aa  total  or  partial  at  his  election.  Kitchen 
Bnt.  Botel  Co.  v.  Phimn,  2  Unof.  840  (M 
N.  W.  487). 

Actions  ^JJ  tenant  for  damages. 

188.  (1890.)  Evidence  that  shows  a 
tenant  subleased  the  premises  with  consent 
M  the  lessor,  and  that  the  lessor  induced 
the  svblessor  to  assign  bis  lease  to  another 
who  forfeits  the  lease  and  Immediately  takes 
possession  as  a  direct  tenant  of  the  owner. 
Is  sufficient  to  support  a  verdict  for  damages 
for  the  first  lessor  against  the  owner  for 
eviction.  Cannon  v.  Wilbur,  SO  Neb.  777 
(47  N.  W.  86). 

189.  (1890.)  The  measare  of  damages 
f6r  wrongful  eviction  of  a  tenant  by  a 
landlord,  is  the  rental  value  of  property  for 
unexpired  term,  less  amount  reserved  by 
bis  lease.  Cannon  v.  Wilbur,  30  Neb.  777 
(47  N.  W.  85). 

190.  (1894.)  In  an  action  by  the  alleged 
assignee  of  a  lease,  against  the  lessor,  an 
answer  that  plaintiff  occupied  all  the  land 
Included  in  the  lease  "so  made  by  the 
plalntllEs  or  their  assignor  herein"  Is  an 
admission  of  the  assignment  which  Is  not 
overcome  by  a  aubaequeot  tmenS  denials 
8<Anetder  v.  Pattenon,  Murphv  A  Co.,  88 
Neb.  880  (fiT  N.  W.  898). 

191.  (1894.)  In  an  action  by  the  lessee's 
assignee  against  the  lessor  to  recover  dam- 
ages becaose  the  lessor  had  subsequently 
leased  a  portion  of  the  land  to  a  third  pei^ 
son,  placed  such  third  person  in  possession 
and  excluded  the  plaintiff  therefrom,  htiid, 
that  it  was  no  defense  to  show  that  the 
assignee,  at  the  time  of  the  assignment, 
knew  of  the  subsequent  lease,  or  of  the  orig- 
inal lessee's  ezdusloB,  the  assignee  stand- 


ing In  the  place  of  the  original  lessee  and 
being  entitled  to  all  bis  rights.  Schneider 
V.  Patterson,  Mnrphy  <E  Co.,  38  Neb.  680 
(67  N.  W.  898). 

192.  (1894.)  Where  a  lease  was  made 
for  the  purpose  of  enabling  the  lessee  to 
mine  sand  from  the  land,  the  measure  of 
damages  for  exclusion  of  the  leasee  from  the 
land,  Is  the  value  of  the  occupancy  of  the 
land  for  that  purpose;  and  evidence  showing 
the  quantity  of  sand  upon  the  land,  the  cost 
of  removing  the  sand,  and  its  market  value 
is  admissible  for  the  purpose  of  ascertain- 
ing the  damages.  Schneider  v.  Patterson, 
Murphy  <E  Co.,  38  Neb.  680  (67  N.  W.  398). 

198.  (1901.)  In  case  the  leaaee  eleets  to 
treat  the  erietion  as  partial,  be  may  main- 
tain an  action  upon  the  implied  covenant 
for  quiet  enjoyment  for  his  damages  sus- 
tained thereby.  HerpoUheiiMr  v.  Fnnke,  1 
Unof.  471  (95  N.  W.  688). 

194.  (1902.)  A  par^  mi^  recover  for 
gains  prevented  where  such  damages  are 
certain  and  are  the  natural  result  of  the 
wrong  complained  of.  KUchen  Brot.  SoM 
Co.  V.  PhUbin,  2  Unof.  340  (96  N.  W.  487). 

196.  (1902.)  Allegations  in  the  peUUon, 
1st,  of  lease  by  plalntUT  from  defendant  of 
lands  as  meadow;  8d,  of  actioiu  brou^t 
successfully  against  plaintiff  by  a  third 
party  to  recover  for  the  grass  taken  from 
the  land  by  plaintiff;  3d,  of  notice  to  this 
plaintiff  in  error  of  such  actions  and  re- 
quest to  defend,  and,  4th,  of  payment  of 
judgments  and  costs  In  such  actions  by 
plaintiff,  held,  to  show  a  cause  of  action. 
Blodgett  V.  Jenaem,  2  Unof.  643  (89  N- 
W.  399). 

196.  (1906.)  In  a  proper  case  special 
damages  in  addition  to  rental  value  of  the 
premises  for  the  unexpired  term,  on  evic- 
tion of  the  tenant,  may  be  awarded,  where 
such  damages  are  certain  and  the  natural 
result  of  the  wrong  complained  of.  Bhutt  v. 
LockHWf  77  Neb.  397  (109  N.  W.  383). 

197.  (1906.)  The  measure  of  damages 
for  the  wrongful  eviction  of  a  tenant  by  bis 
landlord,  or  for  wrongfully  withholding 
possession  of  the  leased  premises,  Is  ordi- 
narily the  rental  value  of  the  property  for 
the  unexpired  term,  less  the  amount  of  rent 
reserved  by  the  lease.  Bhutt  v.  Lockner^  77 
Neb.  397  (109  N.  W.  883). 

VH.  BENT  AND  ASVANCSa 
A.  Bights  and  IdaUUtles. 
Right  to  rents  as  between  vendor  and  pur< 
chaaer,  see  Tendor  and  Purthawr,  ||  180-188. 
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ImpH«d  agreement  to  pay  rent. 

198.  (1894.)  If  the  tenant's  use  and  occu- 
pation haff  been  beaeflclal  to  fatm,  it  is  suffi- 
cient to  Imply  a  promise  to  pay  a  reasonable 
rent,  in  the-  absence  of  any  evidence  to  the 
contrary.  Skinner  v.  Skinner,  38  Neb.  7S9 
(57  N.  W.  534). 

199.  (1905.)  A  parol  agreement  between 
a  landlord  and  a  tenant,  whose  term  was 
about  to  expire,  that  the  tenant  should  re- 
main In  possession  for  tour  months  longer, 
followed  by  the  tenant  retaining  [Kissession 
after  his  first  term  had  ended  and  the  four 
months'  term  begun,  even  though  the 
amount  of  rent  to  be  paid  was  not 
agreed  upon,  is  a  valid  lease  for  tow 
months,  and  the  law  implies  an  agree- 
ment to  pay  a  reuonable  rent  for  the  use 
and  occupation  of  the  premises.  Bchicke- 
OantM  V.  Rincker,  76  Neb.  312  (106  N. 
W.  441). 

Occupancy  under  void  lease. 

2(>0.  (1907.)  An  Indian  ma^  recover  In 
an  action  for  mesne  profits  the  rental  value 
of  lands  alloted  to  him  by  the  United  States 
government  from  a  person  who  -has  -  used 
and  occupied  the  same  under  a  lease  that 
Is  void  because  not  sanctioned  and  approved 
by  the  <^eers  of  the  Interior  department 
Fhillipa  v.  ReynOJda,  79  Neb.  626  (113  N. 
W.  234). 

Security  for  rent. 

201.  (1901,)  A  coT^ant  in  an  unrecorded 
lease  for  the  term  of  five  years  at  an  annual 
rental  payable  annually,  to  the  effect  that 
the  lessee  shall  on  the  15th  day  of  June  In 
each  year  execute  to  the  lessor  a  chattel 
mortgage  on  the  growing  crops,  to  secure  the 
payment  of  the  rent  tor  that  year.  Is  void 
as  to  the  creditors  ot  the  lessee.  Rj/an  v. 
pontevx  2  Unof.  6  (96  N.  W.  49). 

202.  (1903.)  A  covenant  in  an  unrecorded 
lease  for  the  term  of  five  years  at  att^nnuar 
rental  payable  annually,  to  the  effect  that 
the  lessee  shall  on  the  16th  day  ot  June  in 
each  year  execute  tt»  the  lessor  a  chattel 
mortgage  on  the  growing  crops,  to  secure 
the  payment  ot  the  rent  for  that  year,  will 
be  specifically  enforced  against  the  lessee 
and  those  claiming  title  to  the  crops,  ac- 
quired after  the  commencement  of  the  suit 
to  establish  the  lien  of  the  landlord  and  to 
sell  the  property  as  u[K>n  foreclosure.  Rymi 
V.  Dontfv,  69  Neb.  628  (96  N.  W.  234). 

Failure  of  landlord's  title. 

203.  (1897.)  In  an  action  for  rent  It  ts 
Buffldent  to  show  a  contract  with  plaintiff 


and  a  holding  under  him.  Plaintiff's  title  or 
right  of  possession  Is  immaterial.  Bartlett 
V.  Robinaon,  62  Neb.  716  (72  N.  W.  106.3). 

204.  (1902.)  A  tenant  who  leases  land, 
enters  Into  the  possession  thereof,  cultivates 
it,  raises  the  crops  thereon,  converts  them 
to  his  own  use,  and  la  not  disturbed  In  his 
possession  by  any  one  claiming  by  para- 
mount title,  can  not  plead  want  of  title  in 
his  landlord  as  a  defense  to  an  action  for 
the  rent.  Alien  v.  Hall,  64  Neb.  256  (  89  N. 
W.  803).  [Overruled  on  rehearing.  66 
Neb.  84.] 

Disturbance  of  possession  of  tenant. 

206.  (1892.)  When  a  tenant  Is  deprived 
ot  the  use  and  enjoyment  ot  the  property  by 

the  acts  of  the  landlord,  the  obligation  to 
pay  rent  ceased.  To  have  this  effect,  the  acts 
of  the  lessor  In  interference  with  the  lessee's 
posssession  must  dearly  show  that  it  was 
the  intention  ot  the  lessor  that  the  lessee 
should  no  longer  continue  to  hold  the 
premises.  A  mere  trespass  by  the  landlord, 
without  any  intention  of  depriving  the 
tenant  of  the  enjoyment  of  the  premises, 
.will  not  constitute  an  eviction.  Hatfward  v. 
Ramge,  33  Neb.  836  (51  N.  W,  229). 

Fraud  in  inducing  lease. 

206.  (1903.)  A  lessee  who  has  been  in- 
duced by  the  fraudulent  representations  ot 
the  lessor  to  enter  Into  a  lease,  may.  In  an 
action  by  the  landlord  tor  rent,  recoup  the 
amount  ot  the  damages  suffered  by  him  by 
reason  of  the  fraud.  Bauer  v.  Taiflor,  4 
Unof.  701  (96  N.  W.  268). 

Eviction. 

207.  (1902.)  In  case  the  lessee  elects  to 
treat  the  eviction  as  partial,  he  may  main- 
tain a  counter-claim  for  damage  upon  the 
implied  covenant  for  quiet  en}oyta^«it.  when 
sued  by  the  lessor  on  the  covenant  to  pay 
rent.  KitOien  Broa.  Hotel  Co.  v.  Philbin,  2 
Unot  340  (96  N.  W.  487). 

Deatraetitm  of  premises. 

208.  (1897.)  Where  a  substantial  por 
tlon  ot  leased  premises  is  destroyed  without 
the  fault  of  the  lessee,  he  Is  entitled  to  an 
apportionment  of  the  rent  covenanted  to  be 
paid  and  accruing  thereafter,  in  the  absence 
ot  an  express  assumption  by  him  ot  the  risk 
ot  such  destruction.  Wattle*  v.  Sonth  Omaha 
lee  d  coal  Co..  50  Neb.  261  (69  N.  W.  785: 
61  Am.  St.  Rep.  654;  36  U  R.  A.  424). 

209.  (1897.)  The  common  law  rule  of  con- 
struction ot  a  covenant  for  payment  of  rent 
where  a  portion  of  the  premises  has  been 
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destroyed,  held,  not  In  force.  Wattles  v. 
South  Omaha  Jce  d  Coal  Co.,  50  Neb.  251  (69 
N.  W.  785;  61  Am.  St  Rep.  564;  36  L.  R. 
A.  424). 

Alwndonment  by  tenant. 

210.  ( 1877. )  In  an  action  for  rent  against 
a  tenant,  wto  has  taken  a  lease  for  one 
year  and  abandoned  the  property,  it  was 
proper  to  charge  the  Jury  that  the  landlord 
should  let  the  property  thereafter  In  as 
profltable  a  way  as  a  prudent  man  would  do, 
bat  that  he  was  not  obliged  to  let  It  to  a 
tenant  wbose  business  would  permanently 
Injure  it  Allen  v.  Saunders,  6  Neb.  436. 

211.  (1886.)  A  sublessee  who  Ukes  pos- 
session of  the  property  with  consent  of  the 
lessor  and  pays  the  rent  for  a  part  of  the 
term  is  liable  for  the  rent  for  the  full  term 

whether  he  occupies  the  premises  or  not. 
Dewey  d  Stone  v.  Payne  A  Co.,  19  Neb.  540 
(26  N.  W.  248). 

212.  (1897.)  A  landlord  Is  not.  upon  the 
abandonment  of  the  demised  premises  by 
the  tenant  in  violation  of  his  contract,  !«• 
quired  to  relet  for  the  protection  of  the 
latter,  bat  may  at. his  election  suffer  the 
premises  to  remain  vacant,  and  recover  his 
rent  for  the  remainder  of  the  term  by  means 
of  an  action  on  the  lease.  MerTill  v.  Willit, 
61  Neb.  162  (70  N.  W.  914). 

Agreement  to  reduce  rent. 

213.  (1902.)  A  parol  agreement,  reduc- 
ing for  the  future  the  rent  stipulated  In  a 
written  lease,  Is  binding  after  the  amount 
provided  for  In  the  new  agreement  has  been 
paid  and  accepted  In  full  during  the  whole 
term.  Bowman  v.  Wright,  66  Neb.  661  (91 
N.  W.  680). 

214.  (1902.)  In  order  that  a  parol  agree- 
ment to  reduce  the  rent  reserved  In  a 
written  lease  may  have  the  effect  of  a 
surrender  of  the  old  and  substitution  of  a 
new  lease  there  must  be  a  new  considera- 
tion. Bounnan  v.  Wright,  66  Neb.  661  (91 
N.  Vr.  680). 

215.  (1902.)  Where  the  lessee  has  not 
covenanted  and  is  not  bound  to  remain  in 
possession  for  any  purpose,  continuing  In 
possession  at  the  request  of  the  lessor,  may 
be  consideration  for  an  agreement  to  reduce 
the  rent.  Bowman  v.  Wright,  65  Neb.  661 
(91  N.  W.  680). 

Time  of  aecmaL 

216.  (1902.)  A  farm  lease  providing  tor 
the  payment  of  cash  rent,  but  not  fixing  tn 
express  terms  the  time  when  the  rent  should 


become  due,  contained  a  clause  binding  the 
landlord,  in  case  of  a  crop  failure,  or  a  de- 
cline In  the  prices  of  farm  products,  "to 
settle  the  payments  of  said  rent  as  It  be- 
comes  due  to  the  best  advantage  for  both 
parties  concerned."  Held,  That,  in  contem- 
plation of  the  parties,  the  rent  was  not  to 
be  due  or  payable  before  the  crops  had  ma- 
tured and  were  ready  for  market.  Hubenka 
V.  Vach,  64  Neb.  170  (89  N.  W.  789). 

Persons  entitled. 

217.  (1897.)  Where  a  life-tenant's  lessee, 
without  a  contract  with  the  reversioner,  re- 
mained in  possession  after  termination  of 
the  life  estate  and  paid  rent  to  the  admin- 
istrator of  the  tenant  for  life,  the  adminis- 
trator is  not  liable  to  the  t^versloner  for  the 
rent.  Outhmonn  v.  Val/ery,  51  Neb.  824  (71 
N.  W.  734;  66  Am.  St.  Rep.  475). 

Transfer  of  reversion. 

218.  (1888.)  Rent  reserved  by  lease  of 
real  estate,  and  not  accrued  at  the  time  of  a 
conveyance  of  the  reversion,  passes  with 
such  conveyance  to  the  grantee.  Every  con- 
veyance of  real  estate  passes  all  the  Interest 
of  the  grantor  therein,  unless  a  conU^ry  in- 
tent can  be  reasonably  Inferred  from  the 
terms  used.  Eiselet/  v.  Spooner,  23  Neb.  470 
36  N.  W.  659;  8  Am.  St.  Rep.  128). 

219.  (1888.)  On  the  29th  of  April,  1885, 
A  executed  to  B  a  lease  to  certain  real 
estate,  for  a  term  of  one  year  from  March 
1,  1885,  the  rent  reserved  being  a  share  of 
the  crop  to  be  delivered  on  or  before  Janu- 
ary 1,  1886.  Under  this  lease,  B  took  pos- 
session of  the  premises.  On  the  30th  day 
of  April,  1885,  and  while  the  tenant  was  In 
possession,  A  sold  the  real  estate  to  C,  con- 
veying the  same  by  warranty  deed  "subject 
to  a  lease  which  expires  March  1,  1886.*' 
Held,  That  C  was  entitled  to  the  rent  re- 
served; the  limitation  In  the  deed  only  be- 
ing Intended  as  a  recognition  of  the  rl^tta 
of  the  lessee,  and  a  limitation  upon  the 
covenants  of  warranty  contained  i>  the 
deed.  Eiaeley  v.  Spooner,  23  Neb.  470  (36 
N.  W.  659:  8  Am.  St  Rep.  128). 

220.  (1902.)  A  tenant  cannot  dispute  his 
landlord's  title,  but  in  an  action  by  a  lessor 
to  recover  rent,  the  lessee  may  show  that 
the  lessor  has  sold  and  conveyed  the  prem< 
Ises  to  another  by  a  deed  of  general  war* 
ranty,  without  reserving  the  rent  thereafter 
to  become  due.  Alien  v.  Hall,  66  Neb.  84  (92 
N.  W.  171). 

221.  (1902.)   Where  a  lesBor  has  con* 
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veyed  the  land  without  reserving  the  rent 
thereafter  to  become  due,  the  lessee  may  de- 
fend against  an  action  by  the  lessor  to  re- 
cover such  ropt,  without  haTlng  heen  evicted 
by  title  paramount,  or  disturbed  in  his 
possessfon  during  the  term.  Allen  v.  Halt, 
66  Neb.  84  (92  N.  W.  171). 

Penons  liable. 

222.  (1894.)  Where  a  lease  stipulates 
that  the  lessee  shall  pay  the  rent  for  a 
definite  period  upon  the  demised  premises, 
the  mere  acceptance  of  the  rent  by  the 
lessor  from  the  assignee  of  the  lease  will 
not  discharge  the  lessee,  even  though  the 
lessor  had  knowledge  of  the  assignment, 
and  that  the  assignee  had  gone  Into  posses- 
sion. Boutcaren  v.  Brown,  40  Neb.  722  (69 
N.  W.  385). 

223.  (1899.)  Without  the  landlord's  con- 
sent, a  tenant  cannot,  by  assigning  the 
lease,  absolve  himself  from  an  express  cov- 
enant to  pay  rent,  or  otherwise  change  the 
conditions  of  his  obligation.  Miaaouri,  f  on- 
sat  de  Tex<u  Trust  Co.  v.  Richardiftn,  57  Neb. 
617  (78  N.  W.  273). 

224.  (1901.)  An  assignee  of  a  lease' is 
not  liable  for  the  entire  rent  reserved  In  the 
lease,  where  a  portion  of  the  land  demised 
is  not  covered  by  the  assignment.  Hogg  v. 
Revnoldt,  61  Neb.  768  (86  N.  W.  479;  87 
Am.  St.  Rep.  522). 

225.  (1901.)  Where  a  lessee  assigns  his 
whole  estate  in  all  the  demised  premises, 
the  assignee  is  liable  to  the  lessor  tor  the 
whole  of  the  rent  reserved  In  the  lease.  .Hogg 
V.  Reynolds.  61  Neb.  758  (86  N.  W.  479;  87 
Am.  St.  Rep.  522). 

226.  (1901.)  Whether  a  transfer  of  the 
lessee's  Interest  destroys  the  privity  of 
estate  sabslstlng  between  him  and  the 
landlord  and  creates  that  relatlcm  between 
the  landlord  and  the  transferee,  depends 
upon  the  estate  demised  and  the  estate 
transferred  being  precisely  identical.  Bogg 
V.  Reynoia*,  61  Neb.  758  (86  N.  W.  479;  87 
Am.  St.  Rep.  522). 

Tender  of  rent. 

227.  (1903.)  One  who  claims  that  the 
action  taken  by  his  landlord  is  insufBcient 
to  terminate  his  lease,  must  pay  or  tender 
payment  of  the  rent  due  or  be  will  be  con- 
sidered as  a  tenant  holding  over  his  term 
under  Mctlon  1021  of  the  code.  Snyder  v. 
Porter.  69  Neb.  431  (96  N.  W.  1009). 

Payment. 

228.  (1898.)  A  bank  occupying  a  room 
leased  by  It  from  its  debtor  held,  onder 


facts  stated,  not  entitled  to  apply  the  rent 
on  the  debt  Benedict  v.  Citizens  Bank  of 
PlattamoutA,  64  Neb.  113  (74  N.  W.  407). 

229.  (1899.)  A  lessee  Is  entitled  to  Inter- 
est at  the  rate  of  seven  per  cent,  per  annum 
upon  advance  payments  of  rent  made  tor 
the  accommodation  of  the  lessor  and  at  his 
request.  Missouri,  Kansas  <f  Texas  Trust 
Co.  V.  Richardson,  67  Neb.  617  (78  N. 
W.  273). 

Tax  deed  to  tenant. 

230.  (1908.)  A  tax  deed  Issued  to  a 
former  tenant  of  the  premises  cannot  be 
avoided  or  set  aside  on  the  ground  that 
such  former  tenant  was  Indebted  to  the  fee 
owner  for  rent  which  accrued  during  the 
tenancy.  Manning  v.  Oakes,  80  Neb.  471  (114 
N.  W.  604). 

B.  Actions. 
Authority  of  attorney  to  compromise  claim 
for  rent,  see  AKomey  and  Client,  |  73. 

Hight  of  action. 

231.  (1903.)  In  order  to  maintain  an 
action  to  recover  for  rent  due,  th«  relation 
of  landlord  and  tenant  must  have  existed 
between  tb«  parties,  either  by  express  agree- 
ment or  by  implication,  /anoucft  v.  Pence, 
3  Unof.  867  (93  N.  W.  217). 

232.  (1905.)  To  sustain  an  action  for 
the  use  and  occupation  of  real  estate,  the 
relation  of  landlord  and  tenant  must  exist 
between  the  parties  by  agreement,  either 
express  or  Implied.  Rosenberg  v.  Bprecher, 
74  Neb.  176  (103  N.  W.  1045). 

Defenses  in  general. 

233.  (1897.)  To  an  action  for  rent  upon 
a  lease  at  will  it  Is  no  defense  to  show  that 
defendant  was  prevented  from  terminating 
the  lease  by  legal  proceedlnags  to  lAieh 
plaintiff  was  not  a  party.  Bartieu  v.  RoMa- 
«on,  52  Neb.  716  (73  N.  W.  106S). 

Set-ott  and  coonter-claim. 

234.  (1890.)  In  an  action  by  a  land- 
lord, on  notes  given  by  the  tenant  for  rent, 

a  claim  for  damages  done  to  the  tenant's 
stock  of  hardware  goods  and  trade  by  rea- 
son of  the  landlord  pulling  down  part  of 
the  walls  and  roof  off  the  building  to  make 
repairs  and  Improvements  provided  for  in  a 
new  lease  to  the  tenant,  but  within  the  time 
given  the  tenant  to  remove  his  goods.  Is 
not  the  subject  of  a  counter-claim  not  aris- 
ing out  of  the  original  lease  under  which 
the  notes  were  given.  Brugman  v.  Burr,  30 
Neb.  406  (46  N.  W.  644). 


Digitized  by 


j835 


LANPLORD  AND  TENANT. 


f  847 


235.  (1907.)  Where  a  lease  of  a  hotel 
building  included  a  water  system  "as  now 
coanected  up"  with  no  covenant  for  repairs, 
tbe  fact  that  both  parties  supposed  when  the 
lease  was  made  that  the  water  supply  was 
adequate,  which  It  proved  not  to  be,  la  not 
ground  for  allowing  the  lessee  to  set  off  his 
expenses  Incurred  In  increasing  the  supply, 
in  an  action  for  rent.  Wheeler  v.  Moore,  78 
Neb.  484  (111  N.  W.  120). 

Pleading. 

m.  (1892.)  The  unlawful  purpose  which 
It  is  claimed  renders  the  contract  illegal  and 
void  must  be  pleaded,  and  unless  so  pleaded, 
sboDld  not  be  submitted  to  the  Jury.  Hell- 
nan  v.  Oliver,  36  Neb.  334  (63  N.  W.  146). 

237.  (1896.)  To  an  action  for  rent  the 
defendant  pleaded  that  he  had  been  Induced 
to  enter  Into  the  lease  by  the  plaintiff's 
falsely  and  fraudulently  representing  to  him 
that  be  was  tbe  owner  of  tbe  demised  prem- 
ises, whereas  In  fact  he  was  not  the  owner 
and  had  no  authority  to  lease  the  same;  that 
thereafter  tlw  defendant  had  accepted  a 
lease  from  and  paid  rent  to  the  true  owner. 
Held,  Not  to  state  a  defense,  there  being  no 
averment  that  the  lessee  had  not  entered 
Into  possession,  or  that  he  bad  been  kept 
out  of  possession  or  evicted  by  tbe  holder  of 
the  paramount  title,  or  that  he  had  sur- 
rendered the  lease.  Ni»»en  v.  Turner^  60 
Neb.  272  (69  N.  W.  778). 

238.  (1907.)  A  petition  in  an  action  by 
an  Indian  to  recover  mesne  profits  from  a 
tenant  under  a  void  lease  held  sufficient  to 
sustain  the  action.  Phillips  v.  Reynold*,  79 
Neb.  626  (113  N.  W.  234). 

Evidence. 

239.  (1880.)  In  an  action  for  rent  a 
lease  executed  by  plaintiff  to  dtf endant,  wit- 
nessed but  not  acknowledged  or  recorded, 
whereby  plaintiff  demised  the  premises  to 

defendant  for  a  term  of  five  years  Is  admis- 
sible in  evidence.  Kittle  v.  8t.  John,  10  Neb. 
€05  (7  N.  W.  271). 

240.  (1892.)  In  action  upon  a  lease  to 
recover  rent,  the  defendant  alleged  that  the 
building  was  leased  for  an  unlawful  irar- 
pose,  naming  It,  to  which  the  plaintiff  re- 
plied that  the  same  defense  bad  been  Inter- 
posed to  an  action  upon  other  Instalments 
of  rent,  and  overruled.  Held,  That  tbe  proof 
failed  to  establish  an  estoppel.  Hellman  v. 
Otiver,  36  Neb.  384  (  63  N.  W.  146). 

241.  (1895.)  In  an  action  by  a  landlord 
against  his  tenant  for  rent  to  which  there 
is  a  set-off  for  repairs,  the  evidence  held  to 


sustain  a  finding  for  defendant.  Woodworth 
V.  Thompson,  44  Neb.  311  (62  N.  W.  450). 

242.  (1895.)  Where  an  action  is  brought 
for  rent,  and  the  answer  does  not  admit 
facts  sufficient  to  raise  a  presumption  of  a 
lease  entitling  the  landlord  to  the  rent  de- 
manded, the  burden  of  proof  Is  upon  the 
landlord  to  establish  such  a  lease.  Mont- 
gomery  v.  WilUi,  45  Neb.  434  (63  N.  W.  794). 

243.  (1895.)  In  a  suit  for  rent  a  finding 
for  the  tenant  was  sustained,  where  he 
pleaded  a  counter-claim  based  on  an  agree- 
ment by  the  landlord  to  pay  the  expense  of 
moving  the  property  of  tbe  tenant  upon 
condition  of  the  latter's  yielding  possession 
of  the  leased  premises.  Creighton  v.  Fin- 
layMon,  46  Neb.  457  (64  N.  W.  1103). 

244.  (1896.)  In  an  action  to  recover  rent 
upon  an  oral  lease  from  plaintiff  to  defend- 
ant It  was  properly  ruled  to  ke  an  Immate- 
rial inquiry  whether  or  not  defendant  had 
subleased  the  premises  to  a  third  party  for 
the  term  for  which  he  was  sought  to  be 
held  liable.  Kenyon  v.  Young,  48  Neh.  890 
(67  N.  W.  885). 

246.  (1899.)  A  receipt  for  rent  for  a  par- 
ticular month  Is  presumptive  evidence  that 
the  rent  which  previously  accrued  has  been 
paid.  Otten*  v.  Fred  Krug  Brewing  Co.,  68 
Neb.  331  (78  N.  W.  622). 

246.  (1902.)  Evidence  by  a  number  of 
real  estate  dealers  and  managers,  in  gen- 
eral terms,  that  a  leasing  of  a  room  was  by 
custom  In  tiie  city  of  Lincoln  understood  to 
Include  an  agreement  of  the  lessor  to  fur- 
nish heat,  when  he  maintained  a  heating 
plant  In  the  building,  where  each  witness 
acknowledged  that  in  cases  of  written  leases 
it  was  usual  to  fncorporate  an  agreement 
as  to  the  mattOT,  and  no  instance  of  such 
heating  by  tbe  lessor  without  a  stipulation 
to  that  effect  In  tbe  case  of  a  written  lease 
could  be  cited,  held  insufficient  to  uphold  a 
verdict  for  defendant  in  an  action  to  re- 
cover for  furnishing  such  heat  to  a  tenant 
whose  written  lease  contained  no  such  stip- 
ulation and  who  did  not  claim  that  any  ex- 
press agreement  to  furnish  it  was  made. 
McConnelX  v.  Bettman  <£  Co.,  2  Unof.  876  (90 
N.  W.  648). 

247.  (1907.)  Evidence  of  a  verbal  agree- 
ment by  a  landlord  with  his  tenant  to  con- 
struct  a  drain  for  the  protection  of  a  part 
of  the  land  leased,  made  without  considera- 
tion, and  evidence  of  damage  by  reason  of 
the  failure  to  •construct  such  drain.  Is  in- 
competent in  an  action  for  an  accounting. 
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the  agreement  being  omitted  from  a  written 
lease  betveen  the  parties.  Gandy  v.  Wiltte, 
79  Neb.  280  (112  N.  W.  569). 

Trial. 

248.  (1877.)  In  an  action  for  rent 
against  a  tenant  who  has  taken  a  lease  for 
one  Tear  and  abandoned  the  property,  it  was 
proper  to  charge  the  Jury  that  the  landlord 
should  let  the  property  therefifter,  in  as 
prc^table  a  way  as  a  prudent  man  would  do, 
but  that  be  was  not  obliged  to  let  it  to  a 
tenant  whose  business  would  permanently 
injure  it.  Allen  v.  aaundera,  6  Neb.  436. 

249.  (1892.)  Where  the  defense  to  an 
action  for  rent  was  that  the  building  was 
leased  by  the  plaintiff  for  an  unlawful  pur- 
pose, which  was  stated,  an  Instruction  to  the 
jury.  In  substance,  that  they  may  determine 
if  tfae  liouse  was  to  be  "used  for  such  un- 
lawful purpose,"  "or  other  unlawful  pur* 
poses,"  1b  erroneous.  Hellman  v.  Oliver,  35 
Neb.  334  (63  N.  W.  166). 

250.  (1902.)  An  Instruction  which  as- 
sumes to  tell  the  Jury  under  what  circum- 
stances two  of  the  defendants  will  be  bound 
by  the  terms  of  a  lease  is  erroneous,  if  It 
Ignores  a  material  condition  which  has  been 
testified  to  by  both  defendants.  Butherkmd 
V.  Holliday,  66  Neb.  9  (90  N.  W.  937). 

251.  (1902.)  The  lessor,  notwithstand- 
ing he  has  conveyed  the  land  to  a  third 
person,  may  reserve  the  rent  by  separate 
written  Instrument  or  otherwise;  and  where 
that  fact  Is  put  In  Issue  by  the  pleadings, 
the  evidence  on  both  sides  should  be  re- 
ceived, and  the  question  submitted  to  the 
jury,  under  proper  Instructions,  Allen  v. 
Hall.  66  Neb.  84  (92  N.  W.  171). 

Ju^^ent.  ' 

262.  (1877.)  A  recovery  of  Judgment  for 
monthly  rent  having  become  due.  Is  not  a 
bar  to  a  future  action  and  judgment  for 
rent  falling  due  thereafter  upon  a  lease 
which  provides  for  the  pajrment  of  a  certain 
monthly  rent.  Allen  v,  Saunders,  6  Neb.  486. 

O.  JAen, 

Right  to  lien. 

253.  (1890.)  Under  an  agreement  that 
the  rent  shall  be  &  specified  number  of 
bushels  of  com  for  cttch  acre  planted,  but 
containing  no  provision  that  such  com  shall 
come  out  of  the  tenant's  crop,  the  landlord 
has  no  lien  upon  corn  raised  on  the  leased 
premises,  and  he  cannot  maintain  replevin 
for  any  portion  of  tbe  same.  Snell  v.  Rich- 
etU,  28  Neb.  616  (44  N.  W.  729). 


Subject-matter  to  which  lien  attaches. 

254.  (1892.)  Where  a  bank  became  as- 
signee of  a  lessor,  and  held  certain  secu- 
rities of  the  lessee  deposited  as  collateral, 
which  It  collected  and  sought  to  apply  on  the 
rent,  held,  that  it  bad  no  lien  upon  such 
securities  for  the  rent,  and  could  not  apply 
tbe  same  in  payment  of  the  rent  without  ttie 
lessee's  consent  Buffalo  County  Nat.  Bank 
V.  Hanton,  34  Neb.  465  (51  N.  W.  1035). 

2SB.  (1901.)  A  farm  lease  that  provides 
that  all  property  of  every  kind  that  shall 
thereafter  be  brought  upon  the  premises 
shall  be  held  as  security  for  rents  and  re- 
main a  lien  therefor  until  the  rent  is  paid. 
Is  Ineffectual  to  create  a  lien  on  crops 
grown  thereafter  and  other  property  noa 
in  ette  at  the  time.  Srown  v.  Neilaon,  61 
Neb.  765  (86  N.  W.  498;  87  Am.  St.  Rep. 
625:  54  L.  R.  A.  328). 

256.  (1907.)  A  clause  in  a  lease  at- 
tempting to  create  a  Hen  on  the  crops  to  be 
raised  on  the  leased  premises  for  the  pay- 
ment of  rent  reserved,  is  ineffectual  to  create 
either  a  legal  or  an  equitable  Hen  on  the 
crops  grown  thereafter  on  the  leased  prem- 
ises. Thottexen  v.  Doxaee,  78  Neb.  40  (110 
N.  W.  567). 

Priorities. 

257.  (1873.)  A  mortgage  of  fixtures 
erected  by  a  tenant  has  a  prior  equity  over 
the  Hen  of  the  landlord  for  unpaid  rent  or 
taxes.   Lanphere  v.  Lowe,  3  Neb.  131. 

258.  (1889.)  A  chattel  mortgage  »e- 
cuted  upon  a  crop  of  growing  wheat,  and 
without  notice  of  a  landlord's  unrecorded 
Hen  for  rent,  is  superior  to  such  lieu  for 
rent.  Oandy  v.  Dewetf,  28  Neb.  176  (44  N. 
W.  106). 

259.  (1899.)  A  lease  executed  October 
16,  1890,  contained  a  provision  that  It  should 
operate  as  a  Hen  on  all  the  personal  prop- 
erty of  the  lessees  at  any  time  in  or  upon 
the  demised  premises,  to  secure  pajrment  of 
rent  The  building  leased  was  In  process  of 
erection  for  use  as  a  hotel  and  was  not 
completed  until  January.  1891.  The  furni- 
ture was  ordered  for  the  hotel  after  tbe 
lease  had  been  made,  and  because  of  delays 
in  finishing  the  building,  was  not'  placed  In 
tbe  hotel  until  in  December,  1890,  and 
January,  1891.  In  January.  1895.  there  was 
rent  unpaid,  and  the  lessees'  successors 
mortgaged  the  fumlture  to  secure  debts  by 
them  owing  to  other  parties,  who  were 
aware  of  the  above  noted  provision  in  the 
lease.  Held,  That  the  mortgagees  were  en- 
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titled  to  the  flnt  Hen  upon  th«  furniture  mort- 
gi^  yew  Lincoln  Hotel  Co.  v.  BKeert,  67 
Neb.  478  (  78  N.  W.  25;  73  Am.  St  Rep. 
,    E24;  43L.R.  A.  588). 

EnfOTMBtent. 
2(0.   (1903.)    In  foredoelnga  Men  granted 

npon  crops  by  the  terms  oC  a  lease  it  1b 
competent  for  a  court  of  equity  to  refuse  to 
retain  more  of  the  crops  ttian  are  necessary 
to  discbarge  the  amount  due.  Monnich  v. 
BOiwartM,  i  Unof.  811  (96  N.  W.  636). 

Xm.  BS-EHTAT  AKS  BECOTBBT  07 

P088BS8I0N  BY  LAITDMBD. 
Hatue  and  form  of  action. 

261.  (1883.)  Replevlu  will  not  lie  to 
ODst  B  tenant  from  the  occupancy  of  a 
building.  UcCormitk  v,  Riewe,  14  Neb.  509 
(16  N.  W.  832). 

202.  (1892.)  Where  many  questions  are 
to  dispute  between  a  lessor  and  lessee  ho- 
tide  the  mere  right  of  possession,  a  court 
of  equity  will  entertain  Jurisdiction  and  thus 
settle  all  matters  between  the  parties  relat- 
ing to  the  subject  In  one  action,  and  pre- 
rent  a  mnltlplicity  of  suits,  ffoynes  v.  Union 
t»v.  Co.,  36  Neb.  766  (63  N.  W.  979). 

Aceroal  of  right  of  action. 

263.  (1903.)  Where  a  lease  provides,  in 
dEeet,  that,  upon  fkllure  of  the  lessee  to 
keep  and  perform  certain  covenants  and 
agreements  therein  contained  the  lessor 
may  terminate  the  lease  and  recover  poa- 
session  by  action  of  forcible  entry  and  de* 
tainer,  such  action  may  be  maintained  upcm 
a  breach  of  such  corenante  and  agreements 
by  the  lessee,  although  the  lease  has  not 
terminated  by  efflux  of  time.  Preeton  v. 
Btover,  70  Neb.  632  (97  N.  W.  812). 

Demand  or  noUca  to  quit. 

264.  (1887.)  Where  a  lessee  was  in- 
formed of  the  assignment  of  the  reversion, 
snd  declared  that  he  would  not  pay  rent 
to  the  assignee,  and  afterwards  the  assignee 
asked  him  why  he  did  not  pay  his  rent, 
tbere  is  a  snffldent  demand  on  which  to 
baw  an  action  of  forcible  detention.  Ben- 
iriduoH  V.  Beeton  4  SuMvan,  21  Neb.  61 
(31  N.  W.  266). 

266.  (1903.)  In  an  action  of  forcible  de- 
tainer, a  tenant,  by  falling  to  avail  himself 
of  the  plea  of  not  guilty  and  by  pleading  as 
a  dtfenae  to  the  action  a  verbal  agreement 
to  extend  his  term,  waives  any  objection  be 
ml^t  have  urged  to  the  sufficiency  of  the 
notice  to  terminate  his  leaae.  Snyder  v. 
forter,  69  Nebw  431  (95  N.  W.  1009). 
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266.  (1903.)  Under  a  lease  containing 
the  provision  that  If  the  rent,  or  any  part 
thereof,  shall  be  in  arrears  and  unpaid  at 
any  time.  It  shall  t>e  lawful  for  the  land- 
lord to  retake  possession  without  any  formal 
notice,  a  right  to  maintain  an  action  of 
detention  accrues  after  default  and  statu- 
tory notice  to  the  tenant.  OocAnm  v.  PMIo* 
ielphitt  Mortgage  A  Tnut  Co.,  70  Neb.  100 
(96  N.  W.  1061). 

jPayment  for  improrementa. 

267.  (189S.)  A  court  of  equity  will  pro- 
tect a  tenant  in  possession  of  property  until 
he  Is  paid  the  value  of  the  furniture  and 
fixtures  purchased  by  him  under  a  lease 
which  provided  that  the  lessor  should  pay 
for  the  same  upon  the  expiration  of  the 
lease,  and  before  the  surrender  of  the 
premises,  and  for  that  purpose  will  restrain 
the  landlord  from  prosecuting  a  suit  for 
possession.  Haynes  v.  Union  Jnvettm&nt 
Co.,  35  Neb.  766  (53  N.  W.  979). 

CC  BEKTINO  ON  BHARKU 
Bights  and  liabllitiea  as  to  land. 

268.  (1901.)  One  who  contracts  to  eultl- 
vate  lands  of  another  to  a  specific  crop. 
Upon  shares,  is  entitled  only  to  such  posses- 
sion of  the  land  as  Is  necessary  and  con- 
venient for  the  use  Intended.  In  audi  caae 
the  owner  of  the  premises  will  not  be  held 
to  have  worked  an  eviction,  or  an  abandon- 
ment or  rescission  of  the  contract,  by  enter- 
ing upon  them  after  the  season  Is  too  far 
advanced  for  the  planting  of  the  specified 
crop  and  dearing  them  of  weeds  and  plant- 
ing another  crop  thereon.  Culley  v.  I'aylor, 
62  Neb.  661  (87  N.  W.  334). 

Bights  and  liabllitiea  as  to  crops. 

269.  (1884.)  The  lessee  of  agricultural 
lands  on  shares  for  the  term  of  one  year 
after  the  crop  Is  produced,  and  before  the 
same  Is  gathered,  may  assign  his  lease  or 
sell  his  share  of  the  crop  without  the  con- 
sent of  the  lessor,  and  such  assignment  ,  or 
sale  win  carry  to  the  assignee  or  purchaser 
any  option  as  to  the  terms  of  division,  or 
manner  of  gathering  the  crop,  that  the 
lessee  would  have  had  under  the  terms  of 
the  lease.  Dworak  v.  Oraves,  16  Neb.  706 
(21  N.  W.  440). 

270.  (1886.)  A  tenant  may  mortgage  hla 
Interest  In  the  crop  raised  without  the  con- 
sent of  the  lessor,  and  the  mortgagee  will 
hold  the  title  of  the  lessee  to  the  mortgaged 
property,  but  subject  to  all  the  rights  of  the 
lessor,  and  such  morgage  will  be  no  viola- 
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tion  of  his  rights.  Yatea  v.  Kinney,  19  Neb. 
275  (27  N.  W.  132). 

271.  (1905.)  Where,  by  the  terms  of  a 
lease,  rent  Is  reserved  in  a  share  of  the 
crops,  the  landlord  and  tenant  are  tenants 
in  common  of  the  growing  crops,  and  in  such 
case  a  purchaser  of  the  real  estate  from  the 
landlord  during  the  term  of  the  lease,  in  the 
absence  of  an  agreement  to  the  contruy.  Is 
not  entitled  to  a  portion  of  the  crop  belong- 
ing to  the  landlord  which  had  been  severed 
from  the  realty  prior  to  the  time  he  ac- 
quired title  to  the  land  upon  which  the 
crop  was  grown.  Wendt  v.  Stewart,  74  Neb. 
856  (105  N.  W.  550). 

272.  (1907.)  A  replevin  action  against  a 
tenant  for  the  possession  of  grain  due  from 
him  as  rent  may  be  defeated  by  a  showing 
that  the  title  and  right  to  poaesssion  la  In  a 
third  person.  Northup  v.  Bathrick,  80  Neb. 
36  (113  N.  W.  808). 

Uode  of  division  of  crops. 

273.  (1890.)  Where  a  tenant,  renting  on 
shares,  after  planting  the  crop  mortgaged 
the  same  and  left  the  state,  whereon  the 
landlord  Induced  another  to  buy  the  tenant's 
interest  and  cultivate  the  crop  on  the  halves, 
such  second  tenant  or  purchaser  Is  not 
bound  to  the  landlord  by  an  agreement  of 
the  absconding  tenant,  whereby  the  land- 
lord is  to  have  eleven  acres  of  corn  in  lieu 
of  twenty-two  acres  of  oats  planted  by  the 
tenant.  Oberliea  v.  WiUii,  30  Neb.  70S  (47 
N.  W.  1). 

Money  rent  In  lieu  of  crops. 

274.  (1894.)  A,  the  owner  of  land,  de- 
mised the  same  to  B,  reserrlng  as  rent  one- 


fourth  of  the  crops;  B  sublet  a  portion  of 
the  premises  to  C  for  a  money  rent;  C  paid 
a  portion  of  the  rent  to  B  and  thereafter 
paid  the  remainder  to  B's  administratrix. 
The  administratrix  paid  the  latter  sum  to  A, 
who  accepted  the  same.  Held,  That  the  pay- 
ment to,  and  acceptance  by,  A  of  the  money 
operated  as  a  relinquishment  of  any  Interest 
he  might  have  had  In  the  crop  raised  on  the 
land  sublet  to  C,  and  evidenced  a  new  con- 
tract between  A  and  B's  administratrix, 
whereby  as  to  this  .land  a  money  payment 
was  to  be  received  in  lieu  of  rent  in  kind. 
Conner  v.  aOiridker,  42  Neb.  056  (60  N. 
W.  891). 

Bights  and  liabilities  as  to  third  perwnu- 

275.  (1888.)  Where  a  debtor  occupies  and 
cultivates  land  of  his  creditor  under  an 
agreement  that  the  net  proceeds  from  such 
cultivation  shall  belong  to  the  latter  to  ap- 
ply on  the  debt,  a  standing  crop  afterwards 
raised  on  the  land  by  the  debtor  is  Ilia 
property  and  subject  to  execution  under  a 
Judgment  against  him.  Johnson  v.  Watker, 
23  Neb.  736  (37  N.  W.  639). 

276.  (1898.)  When  land  Is  leased  for  a 
share  of  the  crops,  the  landlord  and  tenant 
are  tenants  In  common  of  the  growing  eropa 

and  the  interest  of  either  is  a  leviable  one. 
aims  V.  Jones,  54  Neb.  769  (75  N.  W.  160; 
69  Am.  St  Rep.  749). 

LAND  OFFIC& 
Proceedings  of,  see  FublUt  LmAs,  ||  lU- 
137, 


LARCENY. 

ANALYSIS. 

I.  07VENSES  AND  BESPONSIBIUTT  THEBEFOB. 

Nature  and  elements  la  general^  H  l-B* 
Statutory  provisions,  ||  6^. 

Distinction  between  grand  and  petit  larceny^  |  la 
Intent,  tf  11-15. 
Taking,  H  16-18. 

Cattle  stealing,  §fi  19,  20. 

Bringing  stolen  goods  into  this  state,  §S  81, 22. 
Duration  of  conspiracy  to  steal  and  sell,  H  88, 24b 
Extent  of  responsibility,  |  25. 
Accessory,  1 26. 
Defenses. 

■  Belief  debtor  was  owner,  {  27. 

——Ignorance  of  ownership  of  property,  §  28. 

 Conviction  or  mistrial  of  another  charge,  1 8  29, 30. 

■  ■      Betnm  of  property  to  owner,  i  81. 
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IL  PB08ECUTI0N  AND  PUNISHKENT. 
(A)  Indictment  and  Information. 

Jurisdiction  of  f  «d«ral  court,  f  32. 
ChaTge  in  general,  f  33.  • 
Description  of  propwty,  §|  34-36. 
Intent,  |S  37,  38. 
Unlawful  taking,  St  39, 40. 
Ownoiship  of  proparty,  1 41. 
Certainty  aa  to  time,  1 43i. 
Venue,  IS  43-45. 
Amendent,  1 46. 

iBsnee,  proof  and  varianee,  ||  47-4^ 
<B)  Evidence. 

Presumption  from  posaesBion  of  Stolen  property,  |  50. 
Proof  of  capacity  of  own«r  when  corporation,  1 51. 
AdmiseibiUty. 

'   Bearaay,  I  52. 

 Declarations,  |  53. 

—  Svidence  of  other  crime,  j  54. 

 Incriminating  circumstances,  |  55. 

Identity  of  property,  SS  56,  57. 

Value  of  property,  {  58. 
— -  Certlfieate  of  r^atration  of  animals,  {  69. 


Chattel  mortgage  of  stolen  property,  1 00. 


Weight  and  sufficiency. 

 In  general,  18  61-67. 

Cattle  stealing  In  general,  St66<74. 

 Stealing  horses,  S9  75-79. 

 Stealing  hogs,  iS  80, 81. 

 Intent,  H  82. 83. 

 Corpus  delicti,  S  84. 

-^—Admissions  or  confessions,  SS  85,  86. 

■    Ownership  and  possession  of  property,  S  87. 

 Eftect  of  possession  of  stolen  property,  ||  68-04. 

-~— -Non-consent  of  owner,  t|  95-100. 

 Value  of  property,  H  101-105. 

(C)  Trial  and  review. 
Instructions. 

 In  general,  $9  106-110. 

 Felonious  intent,  M  111-117. 

 Burden  of  proof,  88  118, 119. 

 Value  of  property,  88  120-122. 

 Effect  of  unexplained  possewton  of  property,  {|  128-129. 

 Allbi,|12a 

Verdict 

 Finding  of  value  of  prsperty  stolen,  ||  127-136. 

 Conviction  for  larceny  on  diarge  of  robbery,  ||  186^  187. 

Appeal  and  error,  8  138. 
031}  Sentence  and  punishment. 
Excessiveness,  SI  139-141. 

Gaoss-REFEBENCES.  Credibility  of   witness,   see  Witnea$e», 

See,  also.  Criminal  Law;  Indictment  and     1 302. 
Information.  I.  OFFENSES  AND  BESPONSIBILITT 

Theft  by  entering  building,  see  Bnrglarv.  THEBEFOB. 
Stealing  from  person,  see  Robhery.  Nature  and  elements  In  generaL 

Receiving  stolen  property  as  an  offense,  1.  (1876.)  Simple  larceny  Is  the  feloni' 
see  JUeeiving  Stolen  Ooodt.  ously  taking  and  carrying  away  of  the 
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personal  goods  of  another,  with  Intent  to 
deprive  the  owner  permanently  of  hla  prop- 
erty. Thompson  v.  People,  4  Neb.  624. 

2.  <1882.)  To  take  an  article  feloniously 
la  accomplished  by  slmpljr  laying  hold  of, 
grasping,  or  seizing  it  animo  furandi,  -with 
the  hands  or  otherwise.  And  the  very  least 
removal  of  It  from  the  place  where  found,  by 
tbe  thief.  Is  an  asportation  or  carrying 
away.  GitUnger  v.  State,  13  Neb.  308  (14 
N.  W.  403). 

3.  (1889.)  Simple  larceny  is  the  feloni- 
ous taking  and  carrying,  away  of  the  per- 
sonal goods  of  another,  with  Intent  to 
deprive  the  owner,  permanently,  of  hla  prop- 
erty. The  taking  must  be  with  a  felonious 
Intent,  otherwise  there  Is  no  larceny.  If  A 
should  take  the  property  of  B,  believing 
that  it  was  with  B's  consent,  and  that  the 
property  belonged  to  A,  there  could  be  no 
larceny,  because  no  criminal  intent,  liead 
V.  State,  2&  Neb.  444  (41  N.  W.  277). 

4.  (1905.)  Larceny  is  a  felonious  tak- 
ing and  carrying  away  of  the  personal  goods 
or  chattels  of  another  with  Intent  to  deprive 
the  owner  of  his  property  therein  and  to  ap- 
propriate the  same  to  the  use  of  the  taker^ 
Asportation,  non-consent  of  the  owner,  and 
a  felonious  intent  to  thereby  convHrt  the 
stolen  property  to  the  defendant's  own  use 
are  necessary  elements  of  larceny.  Ladeaur 
V.  State,  74  Neb.  19  (103  N.  W.  1048). 

5.  (1907.)  Trespass  is  one  of  the  ele- 
ments of  the  crime  of  larceny.  There  can  be 
no  conviction  under  section  114  of  ttte  crim- 
inal code  unless  the  taking  of  the  property 
by  the  defendant  was  unlawful.  Cokoe  v. 
State,  79  Neb.  811  (113  N.  W.  532). 

Statutory  provisions. 

6.  (1890.)  The  act  entitled  "An  act  de- 
fining the  crime  of  larceny  from  the  person 
and  providing  a  penalty  therefor,"  approved 
March  14,  1887,  was  not,  nor  was  It  intended 
to  be,  an  amendment  of  section  114,  or  sec- 
tion 119,  of  the  criminal  code,  or  of  any  stat- 
ute then  in  force.  Its  purpose  was  to  de- 
fine a  new  crime  and  provide  a  penalty 
therefor.  It  is  not  Inimical  to  the  provi- 
sions of  section  11  of  article  III  of  the  con- 
stitution of  this  state.  State  v.  Amoid,  31 
Neb.  75  (47  N.  W;  «94>. 

7.  (1897.)  The  act  entitled  "An  act  to 
punish  cattle  stealing  and  to  punish  persons 
receiving  or  buying  stolen  cattle,  and  to 
punish  all  persons  harboring  or  concealing 
cattle  thieves"  (Session  Laws  1896,  p.  317, 
oil.  77)»  embraces  a  single  subject  of  I^lsla- 


tlon,  and  the  same  is,  with  sufficient  ctea^ 
ness,  expressed  In  the  title.  Ream  v.  State, 
52  Neb.  727  (73  N.  W.  227). 
*8.  (1897.)  Chapter  77.  Session  Laws  of 
1896  (criminal  code,  sea  117a),  making  cat- 
tie  stealing  a  crime,  embraces  but  one 
subject  of  legislation,  and  the  same  is  ex- 
pressed with  sufficient  clearness  In  the  title. 
Oranoer  v.  State,  52  Neb.  362  (72  N.  W.  474). 

9.  (1897.)  Section  117a  of  the  criminal 
code,  making  cattle  steallnc  a  crime,  did  not 
amend  sections  114,  119,  and  120  of  the 
criminal  code  relating  to  larceny  and  to  con- 
cealing stolen  property.  Granger  v.  State, 
62  Neb.  352  (72  N.  W.  474).. 

Distinction  tetween  grand  and  petit  lar* 

ceny. 

10.  (1881.)  In  the  crime  of  horseeteal- 
Ing  the  distinction  of  grand  and  petit  lar- 
ceny, which  exists  in  tbe  theft  of  other 
species  of  personal  property.  Is  not  known. 
The  character  of  the  crime  ia  the  same 
whether  the  value  of  the  animal  be  five  bnn- 
dred  or  only  twenty  dollars.  WelU  v.  State, 
11  Neb.  409  (9  N.  W.  662). 

Intent. 

Instructions,  see  post,  H  106-126. 

11.  (1894.)  Where  the  felonious  Intent 
is  formed  after  tbe  pcssesslon  of  a  stolen 
animal  is  acquired,  the  finder  Is  not  gnil^ 
of  larceny,  althou^  he  subsequently  aDpn- 
priates  the  property  to  his  own  use.  Lomt 
V.  state,  40  Neb.  312  (58  N.  W.  963). 

12.  (1894.)  To  constitute  larceny  of  an 
estray,  converted  to  his  own  use  by  the 
finder,  the  felonious  Intent  to  misappropri- 
ate must  have  existed  at  tbe  Ume  of  taking 
the  estray  into  his  possession.  Lamb  v. 
State,  40  Neb.  312  (58  N.  W.  963). 

13.  (189S.)  In  a  prosecution  for  larceny 
as  bailee,  an  Instruction  which  falls  to 
charge  that  tbe  original  taking  of  the  prop- 
erty must  be  fdonlons  Is  not  for  that  reason 
erroneous.  The  gist  of  the  offense  in  such 
a  prosecution  is  the  conversion  of  the  iHVp- 
erty  without  the  knowledge  and  consent  of 
the  o.wner  thereof  with  the  Intent  to  steal 
tbe  same.  Ford  v.  State,  46  Neb.  390  (64 
N.  W.  1082). 

14.  (1898.)  In  a  prosecution  for  lamny 
by  a  bailee  the  gravamen  of  the  charge  is 
the  felonious  conversion,  and  the  intent  taaUt 
be  shown  to  have  been  entertained  as  of  the 
time  of  the  reception  of  the  possession  of 
the  property  or  to  have  arisen  during  tbe 
mntinuance  of  such  possession.  Davis  9. 
State,  64  Neb.  177  (74  N.  W.  699). 
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25.  (1901.)  To  constitute  larceny  there 
miut  have  existed  a  felonious  intent  at  tbe 
time  of  the  taking.  Dobton  v.  State,  61 
Neb.  584  (85  N.  W.  843). 

Taking. 

16.  (1905.)  Wire  fastened  to  posts  for 
the  purpose  of  fencing  a  part  of  the  public 
domain  for  temporary  use  as  a  snminer  paa- 
ture  for  live  stock  la  personal  property,  and 
one  who  cuts  or  tears  it  from  the  posts  and 
carries  It  away  with  larcenous  Intent,  with- 
out the  consent  of  the  owner,  may  be  con- 
victed of  larceny.  Jundd  v.  State,  73  Neb: 
208  (102  N.  W.  462). 

17.  (1907.)  A  guardian  of  the  person 
and  estate  of  hla  ward  may  authorize  a  third 
person  to  find  and  take  possession  of  the 
ward's  property,  and  such  person,  when  so 
anthorized,  is  not  a  trespasser  in  so  doing. 
Cohoe  V.  State,  79  Neb.  819  (114  N.  W.  286). 

18.  (1907.)  One  who  rents  premises  and 
is  Instructed  to  keep  watch  for  hidden  money 
while  making  repairs  is  not  chargeable  with 
larceny  for  the  keeping  of  money  so  found. 
Cohoe  V.  State,  79  Neb.  819  (114  N.  W.  286). 

Cattle  stealing. 
See,  also,  ante,  S|  6-9. 

19.  (1899.)  The  crimes  of  stealing  cat- 
tle and  (tf  receiving  stolen  cattle,  described 
in  section  177a  of  the  criminal  code,  are 
separate  and  distinct  offenses.  Oeorge  v. 
State,  59  Neb.  163  (  80  N.  W.  486). 

20.  (1906.)  Where  one  not  the  owner 
takes  Into  his  possession  a  calf  found  run- 
ning at  large  as  an  estray,  and  at  the  time 

takes  it  with  the  intent  to  convert  It  to  his 
own  use,  and  to  permanently  deprive  the 
owner  of  his  property  without  bis  consent, 
such  a  taking  would  constitute  the  crime  of 
cattle  stealing  as  defined  in  the  criminal 
code.  Crockford  v.  State,  73  Neb.  1  (102  N. 
W.  70). 

Bringing  stolen  goods  Into  this  state. 

21,22.  (1871.)  The  bringing  into  this 
state,  by  the  thief,  of  goods  stolen  in  an- 
other state  is  not  larceny.  People  v.  Lough- 
ridge,  1  Neb.  11  (93  Am.  Dec.  326);  (1902) 
Van  Buren  v.  State,  66  Neh.  223  v91  N.  W. 
201). 

Boration  of  conspiracy  to  steal  and  sell, 

23.  (1903.)  A  conspiracy  to  steal  and 
sell  cattle  does  not  end  with  the  theft,  but 
continues  at  least  until  the  sale  has  been 
made.  Lamb  v.  State,  69  Neb.  212  (95  N.  W. 
1050). 


24.  (1903.)  A  conspiracy  to  Steal  and 
sell  hogs  for  the  benefit  of  all  engaged  in 
the  illegal  enterprise  la  pending  until  the 
sale  has  been  made  and  the  proceeds  di- 
vided. O'Brien  v.  State,  69  Neb.  691  (96  N. 
W.  649). 

Extent  of  responsibility. 

25.  (1886.)  Where  a  party  feloniously 
takes  a  coat  which  contained  a  watch  in  the 
pocket,  of  which  he  claimed  not  to  be  aware 
at  the  time  of  the  taking,  but  which  he  ap- 
propriated, he  is  liable  for  all  the  property 
taken  by  him.  Stevens  v.  State,  19  Neb.  647 
(28  N.  W.  304). 

Accessory. 

26.  (1908.)  One  who  advises  others  to 
commit  larceny,  but  who  is  several  miles 

distant  at  the  time  of  the  commission  of  the 
offense,  and  who  takes  no  part  therein,  but 
assists  In  the  disposal  of  the  proceeds  after 
the  theft  has  been  fully  committed,  is  noc  a 
principal,  hut  an  accessory.  Skidmore  v. 
State,  80  Neb.  698  (115  N.  W.  288). 

DefMUMS. 

I    Belief  debtor  was  owner. 

27.  (1882.)  The  supposition  of  the  thief 
that  the  article  stolen  belonged  to  one  In- 
debted to  him  ia  no  defense,  even  If  the 
supposition  were  true.  CMtinger  v.  State, 
13  Neb.  308  (14  N.  W.  403). 

 Ignorance  of  ownership  of  property. 

28.  (1894.)  It  is  not  necessary  to  the 
conviction  for  larceny  of  an  estray  that  the 
accused,  at  the  time  of  the  theft,  should 
have  known,  op  had  reason  to  know,  who 
was  the  owner.  Lamb  v.  State,  40  Neb.  312 
(58  N.  W.  963). 

 Conviction  or  mistrial  of  another 

charge. 

29.  (1877.)  A  conviction  for  petit  lar- 
ceny, for  stealing  goods  of  the  value  of  f35. 
by  a  police  court  is  no  bar  to  an  indictm«it 
for  grand  larceny  for  stealing  the  same 
goods.   Thompson  v.  State,  6  Neb.  102. 

30.  (1901.)  The  fact  that  the  accused 
was  prosecuted  for  burglary,  resulting  In  a 
mistrial.  Is  not  a  bar  to  a  prosecution  for 
larceny  resulting  from  burglary.  Sharp  v. 
State,  61  Neb.  187  (85  N.  W.  38). 

 Betum  of  property  to  owner. 

31.  (1907.)  The  return  to  the  owner  of 
a  part  of  the  money  stolen  will  not  of  itself 
prevent  a  prosecution  for  the  larceny,  and 
in  a  proper  case  it  Is  not  error  for  the  court 
to  so  instruct  the  Jury.  Cohoe  v.  State,  79 
Neb.  811  (113  N.  W.  532). 
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A.  ladictmant  and  Infomuiticm. 
Jurisdiction  of  federal  court. 

32.  (1875.)  The  federal  courts  have  no 
jurisdiction  of  the  crime  of  larceny  alleged 
to  have  been  committed  on  an  Indian  reser- 
vation In  the  state  of  Nebraska.  Painter  v. 
Ives,  4  Neb.  122. 

Char^  in  general. 

33.  <1903.)  An  Information  which,  after 
charging  larceny  In  the  usual  form,  alleges 
in  substance  that  the  defendant  did  feloni- 
ously and  purposely  aid,  abet  and  procure 
the  thief  to  commit  the  crime,  is  not  de- 
murrable on  the  ground  that  It  states  a 
mere  legal  coDclusion.  Lamb  v.  State,  69 
Neb.  212  (95  N.  W.  lOBO). 

Description  of  property. 

34.  (1894.)  An  indictment  charging  the 
accused  with  "stealing  three  bogs  about 
eleven  months  old.  weighing  about  one  hun- 
dred seventy-flve  pounds  each,  each  of  the 
value  of  twelve  dollars"  is  sufficiently  defin- 
ite. Barnes  v.  State,  40  Neb.  545  (69  N.  W. 
125). 

35.  (1894.)  In  an  indictment  or  infor- 
mation for  larceny  the  property  alleged  to 
have  been  stolen  should  be  described  with 
sufficient  particularity  to  enable  the  court 
to  determine  that  such  property  Is  the  sub- 
ject of  larceny;  to  advise  the  accused  with 
reasonable  certainty  of  the  property  meant, 
and  enable  him  to  make  the  needful  prepara- 
tion to  meet  such  charge  at  the  trial. 
Bame$  v.  State,  40  Neb.  545  (59  N.  W.  125). 

36.  (1901.)  An  Information  charging  lar- 
ceny sufficiently  described  the  stolen  prop- 
erty as  "flfty-flve  coats,  each  coat  of  the 
value  of  five  dollars,  fifty-five  vests,  each 
vest  of  the  value  of  three  dollars,  sixty  pairs 
of  trousers,  each  of  the  value  of  five  dollars; 
four  overcoats,  each  of  the  value  of  ten  dol- 
lars." Sharp  V.  State,  61  Neb.  187  (85  N. 
W.  38). 

Intent. 

37.  (1897.)  An  Information  which  avers 
tbat  the  defendant  "unlawfully  and  feloni- 
ously did  steal,  take,  and  drive  away  one 
cow"  sufficiently  charges  that  the  taking 
was  with  the  felonious  Intent  to  perma- 
nently deprive  the  owner  of  his  property. 
Rema  v.  State,  52  Neb.  375  (72  N.  W.  474). 

38.  ( 1903. )  An  information  charging  that 
the  accused  unlawfully  and  feloniously  did 
steal,  take  and  carry  away  certain  property, 
-with  the  Intent  then  and  there  to  steal  and 


carry  away  the  said  personal  property.  In- 
cludes therein  the  element  of  felonious  In- 
tent upon  the  part  of  the  taker  to  deprive 
the  owner  permaneDtly  of  such  property, 
and  convert  the  same  to  bis  own  use.  Jfor- 
tin  V.  State,  67  Neb.  36  (93  N.  W.  161). 

tTnlawfol  taking. 

39.  (1898.)  An  averment  In  an  Informa- 
tion that  the  accused,  from  the  person  of  the 
prosecuting  witness,  unlawfully  and  feloni- 
ously, did  steal,  take,  and  carry  away  cer- 
tain property  belonging  to  such  witness 
sufficiently  charges  that  the  taking  was 
against  the  will  of  the  owner.  Ckezem  v. 
State,  56  Neb.  496  (76  N.  W.  1056). 

40.  (1903.)  An  information  charging  a 
person  with  larceny  cannot  be  said  to  be  bad 
for  duplicity  or  uncertainty  because,  after 
alleging  the  felonious  taking  of  the  prop- 
erty charged  to  have  been  stolen,  it  Is  spe- 
cifically alleged  that  such  felonious  taking 
was  "with  the  intent  to  unlawfully  and  fe- 
loniously convert  the  same  to  his  own  use 
against  the  will  of  the  said  Jesse  W.  Mc- 
Nlel"  (the  owner).  Tan  Bjfoc  v.  State,  69^ 
Neb.  620  (96  N.  W.  266). 

Ownership  of  property. 

41.  (1907.)  Where  one  person  has  the 
general  ownership  of  property  and  another 
person  a  special  ownership  in  the  same 
thing,  the  property  may  be  alleged  to  be  in 
either  In  an  Indictment  for  larceny.  Martin. 
V.  State,  78  Neb.  826  (112  N.  W.  285).  . 

Certainty  as  to  time. 

42.  (1897.)  An  Information  for  larceny 
is  not  to  be  quashed  because  It  alleges  that 
the  offense  was  committed  "on  or  about''  a 
certain  date.  Rema  v.  State^  52  Neb.  375  (72 
N.  W.  474). 

Venue. 

43.  (1887.)  An  Information  charing  a 
defendant  with  the  crime  of  larceny  in  the 
following  form:  "That  on  or  about  the 
22d  day  of  May,  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-five,  one 
James  F.  McCoy,  late  of  said  county  of  Mad> 
iaon,  and  state  aforesaid,  unlawfully,  wil- 
fully, and  feloniously,  one  brown  gelding  of 
the  value  of  )150,  of  the  personal  property 
of  one  Victor  Cavalln,  did  convert  to  bis 
own  use,  with  the  Intent  to  steal  the  same, 
the  said  James  F.  McCToy,  then  and  there  be- 
ing the  bailee  of  said  property,"  held,  to  be 
Insufficient  to  support  a  verdict  of  guilty 
and  judgment  thereon  as  not  alleging  that 
the  crime  was  committed  within  the  Jurlsr 
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diction  of  the  court  in  which  the  tnforma- 
tton  was  filed.  McCoy  v.  Btate,  22  Neb.  418 
(35  N.  W.  202). 

44.  (1897.)  Where  goods  are  stolen  In 
one  county  and  carried  into  another,  it  ia 
sufficient  to  lay  the  offense  in  the  county  of 
Qie  prosecution  without  setting  out  the 
transaction  In  the  other  county.  Hurlburt 
V.  State,  52  Neb.  428  (72  N.  W.  471). 

45.  (1897.)  Where  property  is  stolen  In 
one  county  and  taken  by  the  tttief  Into  an- 
other, be  may  be  prosecuted  and  convicted 
In  either  countjr.  Burlburt  v.  State,  52  Neb. 
428  (72  N.  W.  471). 

Amendment. 

46.  (1890.)  Where  an  information  charg- 
ing the  stealing  of  money  the  "property  of 
Albion  State  Bank,  Boone  County"  Is 
amended  on  the  trial  by  adding,  "a  corpora- 
tion organized  and  doing  business  under  the 
kws  of  Nebraska,"  such  amendment  not  be- 
ing necessary,  worked  no  prejudice  to  the 
accused.  Braithwaite  v.  Btate,  28  Neb.  882 
(45  N.  W.  247). 


Ifsnes,  proof  and  Tariance. 

47.  (1882.)  On  the  trial  of  an  Indlct- 
m«t  charging  the  larceny  of  a  "cast  Iron 
balance>wheel,"  the  evidence  was  that  in  or- 
der to  facilitate  Its  removal  and  disposition 
to  their  use,  the  prisoners  broke  the  wheel 
to  pieces,  thereby  depriving  the  material 
composing  it  of  its  former  character,  con- 
verting It  Into  "old  iron,"  and  as  such  dis- 
posed of  it  Held,  No  variance.  Oettinger 
V.  State,  IS  Neb.  308  (14  N.  W.  403). 

48.  (1901.)  Proof  of  special  ownership 
to  property,  the  subject  of  larceny,  will  sus- 
tain a  conviction  of  larceny  under  an 
Information  charging  general  ownership. 
BXarp  V.  State,  61  Neb.  187  (85  N.  W.  38). 

49.  (1903.)  In  a  prosecution  for  burg- 
lary and  larceny,  the  proof  must  agree 
with  the  allegations  of  the  information  In 
the  description  of  the  property,  but  when 
the  property  stolen  is  described  in  the  In- 
formation as  "one  Elgin  gold  watch"  and 

■  thirty-two  gold  watch  chains,  the  verdict 
win  not  be  set  aside  as  unsupported  by  the 
evidence  because  no  witness  testified  that 
the  articles  were  gold,  if  the  articles  are  pro- 
duced and  offered  in  evidence  at  the  trial, 
and  there  Is  nothing  In  the  record  to  show 
that  the  Jury  could  not  determine  the  truth 
of  the  allegation  from  an  Inspection  of  the 
articles.  McNutt  V,  State,  68  Neb.  207  (84 
N.  W.  143). 
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B.  EVIDENCE. 
FTwunpUon  from  possession  of  stolen 

property. 
See,  also.  Burglary,  {|  28-26. 
Prraumption  of  non-consent  of  owneiv  see 
poet,  {I  95-100. 
Instructions  as  to,  see  poet,  f  1 118,  11*. 

50.  (1900.)  No  presumption  of  guilt 
arises  from  the  mere  possession  of  stolen 
property.  WilHame  v.  State,  60  Neb.  626  (88 
N.  W.  681). 

Proof  of  capacity  of  owner  when  corpora- 
tion. 

51.  (1890.)  Where  property  Is  stolen 
from  a  corporation  It  is  unnecessary  on  the 
trial  of  the  thief  to  introduce  the  articles 
of  association  on  charter  of  the  corporation. 
It  Is  sufficient  to  prove  that  such  a  corpora- 
tion In  fact  was  In  existence  and  was  pos- 
sessed of  the  property  stolen,  BraithAoaite 
V.  State,  28  Neb.  832  (45  N.  W.  247). 

Admissibility. 
 Hearsay. 

52.  (1903.)  Testimony  of  a  witness  for 
the  prosecution  In  a  prosecution  for  larceny 
of  cattle  admitted  over  the  objections  of  the 
defendant,  which  la  set  out  in  the  opinion, 
examined,  and  heJd  to  be  hearsay  testimony 
and  Its  admission  prejudicIaUy  erroneous. 
Donner  v.  State,  69  Neb.  56  (96  N.  W.  40). 

— Declarations. 

53.  (1903.)  On  the  trial  of  a  person 
charged  with  Instigating  another  to  steal 
cattle,  the  declarations  of  the  thief  while 
engaged  In  the  perpetration  of  the  crime  are 

*  admissible  in  evidence  as  part  of  the  re* 
gestv.  Lomft  v.  State,  69  Neb.  212  (95  N. 
W.  1060). 

Bridence  of  other  crime. 
64.  (1898.)  The  rule  excluding  evidence 
of  a  crime  other  than  that  for  which  ac- 
cused Is  being  tried  held  applicable  to  a 
prosecution  for  larceny  as  bailee.  Davie  v. 
State,  54  Neb.  177  (74  N.  W.  599). 

 Incriminating  circnmatancea. 

(1903.)    In  a  prosecution  for  larceny 


55. 

of  a  watch  from  the  person  of  another  while 
on  a  railroad  train,  evidence  showing  that 
the  suspicion  of  other  passengers  was  aroused 
by  the  conduct  and  actions  of  the  accused 
and  hi^  companion  not  erroneously  admitted. 
Martin  v.  State,  67  Neb.  36  (93  N.  W.  161). 

 Identity  of  property. 

56.  (1903.)  On  the  trial  of  an  informa- 
tion charging  larceny  of  cattle.  It  la  not 


Digitized  by 


167 


LARCENY. 


168 


error  to  receive  In  evidence  the  hides  of  the 
animals  obtained  from  a  packing  house  in 
another  state.  Lamb  v.  State,  69  Neb.  212 
(95  N.  W.  1050). 

57.  (1904.)  A  record  kept  by  a  stock 
yards  company  of  the  receipt,  handling  and 
disposition  of  car  or  train  loads  of  stock, 
copied  from  a  book  or  tab  of  original  entries 
and  from  hearing  another  read  the  railroad 
company's  waybills,  is  not  competent  evi- 
dence in  a  criminal  case  for  the  purpose  of 
tracing  cattle,  alleged  to  have  been  stolen, 
to  the  possession  of  the  accused.  Donner  v. 
Btate.  72  Neb.  263  (100  N.  W.  306;  117  Am. 
St  Rep.  789). 

'         Value  of  property. 

58.  (18S9.)  Where  ready-made  clothing, 
worn  on  Sundays  for  about  seven  months, 
has  been  stolen,  and  the  owner  cannot  test- 
ify as  to  Its  actual  value,  he  will  not  be  per^ 
mitted  to  state  its  real  value  to  him  at  the 
time  of  the  larceny,  even  though  such  testi- 
mony might  be  admissible  where  the  clothes 
had  a  peculiar  value  from  some  specific 
cause.  Brook$  v.  'Btote,  28  Neb.  889  (44  N. 
W.  436). 

'         Certificate  of  registration  of  animals. 

59.  (1894.)  A  certiflcattt  of  registration 
of  the  pedigree  of  a  hog,  purporting  to  be 
signed  by  the  Standard  Poland-Cblna  Rec- 
ord Association,  and  authenticated  with  the 
seal  of  such  association,  is  Inadmissible  to 
prove  registration  of  the  hog,  in  a  prosecu- 
tion for  the  theft  thereof.  Lamb  v.  Btate, 
40  Neb.  312  (^8  N.  W.  968). 

 Chattel  mortgage  of  stolen  property. 

60.  (1881.)  To  disprove  the  allegation 
of  ownership  of  the  stolen  horse,  as  alleged 
in  the  indictment,  evidence  of  a  chattel 
mortgage,  or  bill  of  sale,  of  the  animal  to  a 
third  party,  executed  by  defendant  while  be 
was  the  acknowledged  owner,  and  which  an- 
tedated the  sale  under  which  the  alleged 
vDwrxeta  claimed,  was  material,  and  Its  exclu- 
sion erroneous.  Well*  v.  fftote,  11  Neb.  409 
<9  N.  W.  552).  , 

We^ht  and  suiaciency. 
 In  general. 

61.  (1885.)  Evidence  that  defendant,  a 
transient  without  money,  was  rooming  within 
a  block  of  the  robl}ed  store,  for  several  days 
ttefore  and  after  the  robbery;  that  he  disap- 
peared suddenly  a  few  days  after  the  rob- 
bery and  three  days  afterwards  was  arrested 
In  a  pawnship  with  a  large  portion  of  the 
stolen  property  In  his  possession;  and  that 


he  was  seen  In  the  vicinity  of  the  crime  at 
about  the  time  It  was  committed.  Is  sut- 
flcient  to  sustain  a  conviction  although  a 
number  of  reputable  witnesses  testified  to 
an  alibi.  McLatn  v.  State,  18  Neb.  154  (24 
N.  W.  720). 

62.  (1892.)  Where  one  Is  charged  with 
larceny,  evidence  that  on  the  day  charged 
another  was  In  a  saloon,  where  the  accused 
worked,  that  such  other  bad  on  bis  person 

about  ninety  dollars  In  gold;  that  the  sc- 
cused,  though  of  practically  no  means  or 
income,  spent  thirteen  dollars  that  night  in 
a  bouse  of  prostitution,  and  had  two  twenty 
dollar  gold  pieces  next  day.  does  not  sustain 
a  verdict  of  guilty  of  larceny.  Kaiser  v. 
State,  35  Neb.  704  (53  N.  W.  610). 

63.  (1S95.)  Evidence  showing  that  the 
defendant  while  drinking  in  a  saloon  with  a 
friend,  the  proeecnting  witness,  borrowed 
the  latter's  diamond  ring  saying  he  would 
return  it  soon,  but  becoming  Intoxicated, 
left,  keeping  the  ring  and  pawned  it  next 
day,  when  he  left  for  another  town  to  accept 
an  offer  of  a  position,  sending  the  pawn 
ticket  back  to  the  owner  of  the  ring,  is  suf- 
ficient to  sustain  a  verdict  of  guilty  of  lar- 
ceny. Ford  V.  State,  46  Neb.  390  (64  N.  W. 
1082). 

64.  (1902.)  In  a  prosecution  for  robbery 
evidence  held  sufficient  to  support  a  convic- 
tion for  larceny.  Reed  v.  State,  66  Neb.  184 
(92  N.  W.  321). 

65.  (1905.)  Evidence  showing  that  de 
fendants,  who  were  accused  of  stealing  fence 
wire  from  another  fence,  that  shows  they 
admitted  the  wire  was  of  the  particular 
Identity  and  showed  where  It  connected  witfe 
their  own,  and  claimed  to  have  bought  It 
from  a  certain  other  person,  which  persop 
denies  having  ever  had  the  wire  and  denieA 
the  connection  with  it,  sustains  a  conviction 
of  larceny.  Junod  v.  State,  73  Neb.  208  (102 
N.  W.  462). 

66.  (1905.)  Non-consent  of  the  owner  to 
the  taking  is  a  necessary  element  of  larceny. 
Ladeaux,  v.  State,  74  Neb.  19  (103  N.  W. 
1048). 

67.  (1907.)  Evidence  examined,  and  hfid 
to  support  a  verdict  finding  the  defendant 
guilty  of  larceny.  Martin  v.  State.  78  Neb. 
826  (112  N.  W.  285). 

-        Cattle  stealing  In  generaL 

68.  (1894.)  On  the  trial  of  a  prosecu- 
tion for  procuring  the  theft  of  cattle,  the 
only  questions  which  arose  worthy  of  con- 
sideration were  as  to  the  sufficiency  of  the 
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proof  to  justify  a  conviction,  upon  full  coQ- 
slderatloD  of  which  It  was  found  that  the 
verdict  (tf  conviction  was  fully  Justlfled. 
Lamt  V.  State,  41  Neb.  356  (59  N.  W.  895). 

69.  (1896.)  A  conviction  for  stealing  cat- 
tle is  sustained  by  evidence,  even  though  the 
same  be  chiefly  testimony  of  witnesses  who 
confessed  themselvea  to  be  thieves  and  per- 
jurers. Barney  v.  State,  49  Neb.  516  (68  N. 
W.  636). 

70.  (1898.)  Evidence  held  insufficient  to 
sustain  a  verdict  against  accused  for  steal- 
jag  calves.  Hilligaa  v.  State,  55  Neb.  586 
(75  N.  W.  UIO). 

71.  (1889.)  Evidence  In  a  prosecution 
for  stealing  cattle  heJd  sufllcient  to  sustain 
s  verdict  of  guilty.  Oeorge  v.  State,  57  Neb. 
656  (78  N.  W.  259). 

72.  (1902.)  Brldenee  showing  the  brand 
on  a  yearling  steer  bad  been  altered  by  de- 
fendant sustains  a  conviction  of  larceny  of 
cattle.  Van  Buren  v.  State,  63  Neb,  463 
(88  N.  W.  671). 

73.  (1903.)  Evidence  examined,  and  keZd 
sufficient  to  support  a  conviction  for  procur- 
ing the  theft  of  cattle.   Lamb  v.  State.  69 

Neb.  212  (95  N.  W.  1050). 

74.  (1905.)  Evidence  examined,  and  held 
sofflclent  to  sustain  a  verdict  of  guilty  of 
stealing  cattle.  Crockford  v.  State,  73  Neb. 
1  (102  N.  W.  70). 

 Stealing  lioTMe. 

75.  (1883.)  One  wbo  l8  accused  of  steal- 
Ing  a  horse  cannot  be  convicted  thereof  when 
the  charge  Is  that  he  took  the  horse  to  an 
island  in  the  Platte  river  and  there  secreted 
It,  when  It  appears  that  he  was  not  near  the 
Platte  river  on  the  nig^t  in  question;  and 
the  tmet  that  he  gets  the  horse  there  and 
claims  the  reward  offered  is  not  inconsistent 
with  an  honesty  of  purpose.  Staman  v. 
atate.  14  Neb.  68  (15  N.  W.  227). 

76.  (1884.)  Evidence  In  prosecution  for 
borse  stealing  held  sufficient  to  sustain  ver- 
dict. Hair  v.  State,  16  Neb.  601  (21  N.  W. 
464). 

77.  (18S9.)  Evidence  as  to  Intent  of  de- 
fendant in  taking  horse,  examined,  and  held 
not  sufficient  to  sustain  a  verdict  of  guilty 
of  larceny.  Mead  v.  State,  25  Neb.  444  (41 
N.  W.  277). 

78.  (1905.)  Evidence  examined,  and  held 
insufficient  to  sustain  conviction  of  larceny 
ot  horses.  Ladeaux  v.  State,  74  Neb.  19 
(103  N.  W.  10*8). 

79.  (1907.)    Evidence  in  a  prosecution 


for  horse  stealing  showing  by  testimony  of 
the  owner,  his  wife,  and  an  employee,  that 
the  horses  were  in  a  pasture  in  Nebraska  a 
few  days  before  the  theft,  sustains  a  finding 
that  the  theft  occurred  in  Nebraska,  as 
against  testimony  of  defendant  and  others 
that  it  occurred  in  Dakota  in  an  adjoining 
pasture.  Foster  v.  State,  79  Neb.  269  (112 
N.  W.  656). 

 Stealing  hogs. 

80.  (1893.)  In  a  prosecution  for  steal- 
ing hogs,  the  evidence  set  out  and  discussed 
in  the  opinion  held  insufficient  to  support 
a  verdict  of  guilty.  Carter  v.  State,  36  Neb. 
481  (54  N.  W.  853). 

81.  (1903.)  Evidence,  entirely  circum- 
stantial, examined,  and  held  sufficient  to 
sustain  a  conviction  for  larceny  of  bogs. 
O'Brien  v.  State,  69  Neb.  691  (96  N,  W.  649). 

 Intent 

82.  (1894.)  In  a  prosecution  for  larceny 
of  a  stray  animal  it  is  not  necessary  to  the 
conviction  of  the  accused  that,  at  the  time 
of  taking  the  propm-ty,  he  should  have 
known,  or  have  had  reason  to  believe,  who 
was  the  owner  thereof.  Lamb  v,  Btatef  40 
Neb.  312  (58  N.  W.  963). 

83.  (1903.)  The  fact  that  property  al- 
leged to  have  been  stolen  was  taken  without 
the  consent  of  the  owner,  may  be  inferred 
from  circumstances  shown  In  evidence  as 
well  as  by  direct  testimony  that  none  was 
given.  Van  Byoc  v.  State,  69  Neb.  620  (96 
N.  W.  266). 

 Corpus  delictL 

84.  (1898.)  Evidence  showing  that  the 
accused  was  in  company  with  the  prosecut- 
ing witness  and  after  visiting  saloons  went, 
about  mldnlght.,to  a  livery  stable  where  the 
prosecuting  witness  went  to  sleep  and  when 
awakened  his  pocket  book  and  money,  which 
accused  knew  fae  had,  were  gone,  and  a  con- 
fession to  a  policeman  that  he,  the  accused, 
had  stolen  the  same,  proves  the  corpus  tie- 
Ucti.  Chezem  v.  State,  56  Neb.  496  (76  N. 
W.  1056). 

Admissions  or  confession, 
86.  (1896.)  Where  an  accomplice  was 
found  in  possession  of  part  of  a  set  of  har- 
ness stolen,  and  the  accused  and  the  ac- 
complice, while  confined  In  Jail,  make 
admissions  in  the  presence  of  hidden  of- 
ficers, there  is  sufficient  evidence  to  sustain 
a  conviction  of  larceny.  Lawhead  v.  Stata, 
46  Neb.  607  (65  N.  W.  779). 
■    86.     (1897.)     Confession  of  two  accom- 
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plices,  corroborated  by  other  evidence,  as 
to  stealing  cattle  sustains  a  verdict  of  con- 
viction of  deCendant.  Fanton  v.  State,  50 
Neb.  361  (69  N.  W.  963;  36  L.  R.  A.  168). 

— — ~-  Owuenhip  and  poBBeuion  of  pn^- 
erty. 

87.  (1903.)    The  owner  of  a  ranch  Is  not 

In  possession  of  an  estray  running  with  the 
cattle  of  his  lessee  upon  the  ranch,  when 
such  cattle  are  in  the  Immediate  charge  of 
the  lessee's  servant.  Palmer  v.  State,  70 
Neb.  136  (97  N.  W.  235). 

— ■  —Effect  of  posaasaion  of  atolen  prop- 

88.  (1877.)  It  is  a  rule  of  evidence  1b 
trials  for  larceny  of  goods  that  the  finding 
of  a  portion  of  tbem  In  the  exclusive  pos- 
session of  the  prisoner,  very  shortly  after 
the  theft  was  committed,  is  presumptive  ev- 
idence that  he  stole  the  whole,  and  may  be 
sufBcient  to  warrant  a  conviction  accord- 
ingly.  Thompson  v.  State,  6  Neb.  102). 

89.  (1891.)  Where  there  Is  testimony 
tending  to  show  that  the  accused  came  hon- 
estly by  the  stolen  property,  and  such  tes- 
timony creates  a  reasonable  doubt  in  the 
minds  of  the  Jury  that  he  stole  the  property, 
he  will  be  entitled  to  an  acquittal.  OTCnt- 
einger  v.  State,  31  Neb.  460  (48  N.  W.148). 

90.  (1891.)  The  possession  of  stolen  prop- 
erty soon  after  the  theft  may  be  sufflclent  to 
warrant  a  conviction  If  no  facts  appear  In 
evidence  to  repel  the  presumption  of  guilt. 
Where  in  a  prosecution  for  the  larceny  of  a 
horse  a  witness  called  for  the  state  testified 
that  he  had  seen  the  prisoner  riding  the 
horse  alleged  to  have  been  stolen  and  In- 
quired of  him  If  he  had  been  trading,  where- 
upon he  answered  "T-es,"  helA,  that  this  tes- 
timony must  be  submitted  to  the  Jury,  and 
that  an  instruction  which  virtually  with- 
drew it  from  the  jury  was  erroneous.  Orent- 
ginger  V.  State.  31  Neb.  460  (48  N.  W.  148). 

91.  ( 1892. )  The  possession  of  stolen  prop- 
erty, recently  after  the  larceny  thereof,  when 
unexplained,  may  be  sufficient  to  warrant 
the  Jury  in  inferring  the  guilt  of  the  party 
In  whose  possession  It  Is  found.  Whether 
such  Inference  should  be  drawn  Is  a  ques- 
tion of  fact  exclusively  for  the  Jury.  Ron 
V.  State,  35  Neb.  285  (53  N.  W.  134). 

92.  (1895.)  The  effect  to  be  given  to  the 
fact  of  defendant's  possession,  recently  after 
the  larceny,  of  the  stolen  property  Is  a  ques- 
tion for  the  Jury  to  determine.  Dobton  v. 
State,  46  Neb.  250  (64  N.  W.  956). 


93.  (1900.)  The  force  and  vttetit  t6  be 
given  the  fact  of  possession  of  stolen  prop- 
erty recently  after  the  theft,  and  the  enf- 
flclency  or  Insufficiency  of  such  evidence,  lire 
solely  for  the  Jury,  and  It  Is  Improper  for 
the  court  to  instruct  the  jury  as  to  the  «^ 
feet  to  be  given,  or  the  sufficiency  of,  the 
evidence,  in  whole  or  In  part.  William*  v. 
State,  60  Neb.  626  (83  N.  W.  681). 

94.  (1903.)  The  unexplained  possesstoo 
of  stolen  property,  shortly  after  the  theft  of 
It,  Is  a  fact  which  may  justify  the  Jury  la 
Inferring  that  the  person  so  In  possession  Is 
the  thief.  Palmer  v.  State,  70  Neb.  136  (17 
N.  W.  235). 

NMi-consent  of  owner. 

95.  (1891.)  In  a  prosecution  fon  larceny 
the  owner  of  the  property  ordinarily  must 
be  called  as  a  witness  to  prove  the  non-con- 
sent to  the  taking  of  the  property.  Bubfter 
V.  State,  33  Neb.  663  (50  N.  W.  953). 

96.  (1895.)   Where  the  owner  of  stolen 

property  Is  examined  as  a  witness,  his  tes- 
timony that  the  property  was  taken  without 
his  consent  is  Indispensable  to  a  conviction. 
Perry  v.  State,  44  Neb.  414  (63  N.  W.  26). 

97.  (1895.)  Where  the  owner  of  a  buggy 
alleged  to  have  been  stolen  does  not  testify 
that  it  was  taken  without  his  consent,  and 
there  is  no  evidence  to  show  that  fact,  a 
verdict  of  guilty  Is  unsupported  by  the  evt 
dence.  Perrp  v.  State,  44  Neb.  414  N. 
W.  26). 

98.  (1897.)  When  the  owner  of  stolen 
chattels,  or  the  person  from  whose  Immedi- 
ate possession  the  same  were  taken.  Is  ex- 
amined as  a  witness,  his  testimony  that  he 
did  not  consent  to  the  removal  of  the  prop 
erty  Is  indispensable  to  a  conviction  fOr  la^ 
ceny.  Rema  v.  State,  52  Neb.  375  (72  N.  W. 
474). 

99.  (1902.)    In  the  trial  of  an  accused 

charged  with  the  larceny  of  property  from 
two  joint  owners,  where  one  acquainted  with 
the  facts  and  circumstances  surrounding  the 
taking  testifies  thereto,  and  that  the  taking 
was  without  the  knowledge  and  consent  of 
the  owners,  and  the  defendant  testifying  In 
his  own  behalf  denies  any  knowledge  of  or 
participation  in  the  alleged  larceny.  It  can- 
not be  said  the  evidence  is  Insufficient  to 
support  a  verdict  of  guilty  on  the  ground 
that  non-consent  Is  not  sufficiently  estab- 
lished. Wiegrefe  v.  State,  66  Neb.  23  (92  N. 
W.  161). 

100.  ( 1903. )   In  prosecutions  tor  larcenyt 
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non-consent  of  the  owner  of  the  property  al- 
leged to  hfive  been  stolen  may,  in  a  proper 
case,  be  inferred  from  circumstances.  Palmer 
V.  State,  70  Neb.  136  (97  N.  W.  236). 

—— Value  of  property. 

101.  (18Se.)  In.  a  proaecutton  fon  lar- 
ceny, witnesses  testifying  as  to  the  nine  of 
the  property  stolen,  must  show  that  they 
possess  knowledge  of  each  value.  Brook* 
V.  State,  28  Neb.  389  (44  N.  W.  436). 

102.  (1891.)  In  «  pnwecuUon  Cor  larceny 
from  the  perscn,  tinker  seetion  ll3a,  crimi- 
nal code,  speelflc  mm  at  die  sttdao  prop- 
erty need  not  be  proved.    Flwnaom  v. 

State,  32  Neb.  114  (47  N.  W.  220). 

(1894.)  In  a  proseeution  for  lar- 
oeny,  prm^  ef  the  value  of  the  proper^ 
stolni  mnst  be  made  by  at  least  one  witnesa 
sflmatively  shown  to  possess  knowledge  of 
the  value  eonoeming  which  he  Is  called 
upon  to  give  evidence.  Edmondt  v.  States 
42  Neb.  684  (60  N.  W.  95T). 

104.  (1897.)  In  a  prosecution  for  the 
larceny  of  certain  Jewelry,  the  evidence  ex- 
amined and  held  Insufficient  to  show  the 
value  of  the  stolen  property.  Aooaey  v. 
State,  fil  Neb.  676  (71  N.  W.  809). 

1Mb  (UM.)  Ta  anstala  a  conviction  of 
larceny,  the  value  of  the  property  must  be 
proved  by  competent  evidence.  Roonejf  v. 
State,  61  Neb.  676  (71  N.  W.  309). 

O.  Trial  aiUl  Beriw. 
bstntellona. 

Presumption  of  guilt  from  possession,  see 
9Hte,  1 66. 

——In  generaL 

JO<t. ,  (1804.)  An  Instmctloa  defining  lar- 
ceny as  at  common  law  Is  faulty  it  It  omits 
any  essential  element  of  the  crime.  Borne* 
V.  state,  40  Neb.  545  (59  N.  W.  125). 

107.  (1894.)  The  term  "steal."  as  used 
in  the  crimlnia  code.  Includes  all  of  the  ele- 
ments of 'larceny  at  common  law,  and  It  Is 
not  error  to  Instruct  that  the  jury  may  con* 
Vict  on  finding  the  accused  guilty  of  stealing 
the  property  described.  Barnes  v.  State,  40 
Neb.  546  (69  N.  W.  126). 

108.  (1896.)  Where  the  Jury  have  been 
fully  advised  respecting  the  distinction  be- 
tween grand  larceny  and  petit  larcxny.  It  is 
not  error  fpr  the  trial  court  to  add  that  they 
have  nothing  to  4o  with  the  qu^tlon  of  the 
penalty,  and  that  It  is  their  dutjr  to  render 
a  verdict  la  accordwce  with  the  evidence 
wl'thout  regard  to  its  effect  upon  the  ac- 


cused. Lawhe<$4  V.  State,  46  Neb.  607  (65 
N.  W.  779). 

109.  (1900.)  Where.  In  an  action  against 
a  person  for  burglary  with  intent  to  sual 
and  also  the  larceny  of  goods,  the  court,  in 
Instructing  the  Jury,  in  defining  what  con- 
stitutes the  offense  of  burglary,  omits  an  es- 
sential element,  and  the  Jury  return  a  verdict 
of  not  guilty  as  to  the  charge  of  bui^lary, 
held,  that  such  omission  is  error  without 
prejudice.  WiUiame  v.  State,  60  Neb.  B26 
(83  N.  W.  681). 

110.  (1907.)  Rulings  of  the  trial  court 
upon  the  introduction  of  evidence  and  the 
giving  and  refusal  of  instructions  examined, 
and  held  not  prejudicial  to  the  defendant. 
TitteHngton  V.  State,  78  Neb.  8  (110  N.  W. 
078). 

——Felonious  intent. 

Ul.  (1876.)  A  chars*  to  tha  Jury  that 
"larceny  Is  the  taking  and  carrying,  or  l«ad< 
|ng  away,  personal  property  of  another  with- 
out  hlB  consent,  with  intent  to  appropriate 
the  same  to  the  use  of  the  taker,"  is  er- 
roneous In  that  It  omits  that  the  taking 
must  be  with  felonious  Intent.  Thompson 
V.  State.  4  Neb.  624. 

112.  (1892.)  An  instructfott  which  omIU 
the  element  of  felonious  Intent  lu  erroneous. 
To  Justify  a  conviction  In  a  prosecution  foi 
grand  larceny,  the  taking  of  the  goods  must 
have  been  with  felonious  Intent.  "Waidleif 
V.  State,  34  Neb.  250  (51  N.  W.  830). 

113.  (1894.)  An  Instmction  which  au- 
thorizes a  conviction  provided  the  Jury  shall 
find,  beyond  a  reasonahla  doubt,  first,  that 
the  accused  took  and  canrled  away  the  pvop- 
arty  described,  tnteading  to  dspriv*  tha 
owner  thereof  and  to  convert  tha  saiaa  to 
his  own  use;  second,  that  ha  tntendad  to  de- 
prive the  owner  pennanwtly  of  his  prop- 
erty, is  erroneous,  for  the  reason  that  it 
omits  the  element  of  felonious  intent.  Bof^iM 
t>.  State,  40  Neb.  646  (69  N.  W.  U6). 

114.  (1896.)  The  charge  «f  the  court, 
in  a  pRMecntion  for  larceny,  to  the  effect 
thiU  every  sane  person  Is  presumed  to  in- 
tend the  naturat  and  probable  consequences 
of  his  voluntary  acts,  was  not  only  ab- 
stractly correct,  but  wab  applicable  to  the 
case  made  by  the  evidanco.  Ford  v.  State, 
46  Neb.  390  (64  N.  W.  1082). 

116.  (1896.)  Wh«rtt  one  Is  charged  with 
stealing  a  horse  and  b-Jggy,  belonging  to  one 
from  whom  he  hired  the  same,  to  drive  to 
Oretna,  tha  evlden«a  showing  the  accused 
sold  the  barium  and  attempted  to  sell  the 
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bone,  to  wblch  the  defense  set  up  authority 
to  sell  from  the  owner,  an  Instruction  that 
If  the  Jury  found  there  had  been  a  sale  of 

any  part  of  the  property,  or  an  attempt  of 
such  sale,  that  would  be  presumptive  evi- 
dence that  the  original  taking  of  the  goods 
was  felonious,  is  error.  Haskina  v.  State,  46 
Neb.  888  (66  N.  W.  894). 

116.  (1899.)  "While  an  Instruction  defin- 
ing larceny  is  erroneous  which  omits  to 
charge  that  the  taking  must  be  with  a  felo- 
nious Intent,  the  instruction  need  not  use 
the  word  "felonious,"  if  words  of  equivalent 
Import  or  meaning  are  employed.  Philama- 
lee  V.  State,  58  Neb.  320  (78  N.  W.  686). 

117.  (1905.)  An  Instruction  that  If  the 
Jury  found  a  defendant,  charged  with  steal- 
ing a  calf,  found  the  calf  running  with  other 
cattle  then  in  his  care  and  when  he  first  dis- 
eovered  the  calf  he  did  not  intend  to  steal 
or  convey  it  to  fals  own  use,  he  would  not 
be  guilty  of  larceny  even  though  he  after- 
wards converted  It  to  his  use,  approved. 
Crockjord  v.  State,  73  Neb.  1  (102  N.  W. 
70).  ^ 

 Burden  of  proofs 

118.  (1896.)  An  Instruction  stating  the 
rule  relating  to  the  defense  of  intoxication 
in  a  prosecution  for  larceny  as  bailee  ap- 
proved. Ford  V.  State,  46  Neb.  390  (64  N. 
W.  1082). 

119.  (1898.)  Instructions  In  a  prosecu- 
tion of  a  bailee,  for  larceny,  stating  the  bur- 
den of  proof  was  on  defendant  to  prove  the 
drunkenness,  alleged  as  a  defense,  criticised. 
Davit  V.  State,  64  Neb.  177  (74  N.  W.  699). 

Value  of  property. 

120.  (1877.)  Where  there  Is  no  testl- 
mony  whatever,  showing  the  value  of  prop- 
erty stolen  by  the  accused,  other  than  that 
with  which  he  stands  charged  In  the  indict- 
meat,  It  is  not  error  for  the  court  to  'r6tu&e 
to  Instruct  th«  Jury  that  they  cannot  add 
the  value  of  such  property  to  that  In  the  In- 
dlctment,  the  court  having  previously  in- 
structed the  jury  that  the  ownership  of  the 
property  stolen  must  be  proved  as  charged 
In  the  indictment  Oetger  v.  State,  6  Neb. 
646. 

121.  (1889.)  An  instruction  In  a  prose- 
cution for  larceny  of  an  overcoat,  the  value 
of  which  the  ownep  could  not  state,  that  the 
jury  should  find  Its  real  value  to  the  owner 
at  the  time  of  the  theft»  la  erroneous. 
Brooki  v.  State,  28  Neb.  889  (83  N.  W.  486). 

122.  (1900.)   Where  the  statute  deflning 


grand  and  petit  larceny  la  incorporated  in 
an  inatructlon  to  the  Jury  deflning  the  es- 
sential elements  of  the  crime,  such  Instrnc- 

tion  is  not  open  to  the  objection  that  it  does 
not  state  that  the  property  stolen  must  be  of 
some  value.   Williama  v.  State,  60  Neb.  626 

(83  N.  W.  681). 

-—Effect  of  unexplained  possession  of 

property. 

123.  (1876.)  In  a  prosecution  for  lar^ 
ceny  It  Is  error  to  instract  the  Jury  that  "if 
the  stolen  property  was  in  the  possession  of 
the  accused,  it  is  Incumbent  upon  him  to 
prove  how  that  possession  was  obtained." 
Possession  soon  after  the  theft  Is;  however, 
prtma  facie  evidence  of  guilt,  proper  to  be 
left  to  the  Jury,  who  are  the  sole  Judges  of 
its  effect,  and  If  there  be  a  reasonable  doubt 
of  guilt,  the  accused  is  entitled  to  an  ao> 
qulttal.   Thompson  v.  State,  4  Neb.  624. 

124.  (1885.)  An  Instruction  in  a  prose- 
cution for  larceny  where  the  property  was 
found  in  the  possession  of  the  defendant, 
the  defense  to  which  was  an  alibi,  sustained. 
McLain  v.  State,  18  Neb.  154  (24N.W.720). 

125.  (1892.)  On  a  prosecution  for  lar- 
ceny, a  charge  that  "the  possession  by  an 
accused  person  of  [tersonal  property  proved 
to  have  been  recently  stolen  Is  sufficient  to 
fasten  the  guilt  of  Its  larceny  upon  the  ac- 
cused prima  facie,  and  calls  upon  him  to 
prove  the  Innocence  of  his  possession,"  is 
erroneous.  In  that  It  omits  to  state  that  It 
is  only  when  the  possession  Is  unexplained 
that  the  inference  of  guilt  arises,  and  be- 
cause it  is  in  effect  an  instruction  that  the 
burden  of  proof  shitted  during  the  trial  to 
the  defendant.  Robb  v.  State,  8S  Neb.  XS5 
(63  N.  w.  134).  [Overruled.  Meta  v.  )Sto)e, 
46  Neb.  547.] 

 AlibL 

126.  (1886.)  Instructions  on  qnesUois 
of  alibi  examined  and  held  proper.  MclM* 
V.  State,  18  Neb.  164  (24  N.  W.  720). 

Verdict. 

 nndinif  of  -nLlae  of  property  stolait. 

127.  (1876.)  Upon  the  trial  of  an  indict- 
ment (xtntaintng  two  counts  for  larceny  and 
two  counts  for  receiving  stolen  property  the 
Jury  returned  a  verdict  of  guilty  on  the  lar- 
ceny counts,  and  not  guilty  on  the  others, 
and  also  found  "the  property  described  lii 
the  Indictment  to  be  of  the  value  at  |U6." 
Held,  In  the  tfMoice  of  any  evldwoe  upwt 
the  counts  for  receiving  stolen  propert^y. 
that  the  Tiduatlon  would  apply  on  the  pny 
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erty  mentioned  In  the  larceny  counts. 
Thompgon  v.  State,  4  Neb.  524. 

128.  (1887.)  The  verdict  by  which  the 
defendant  was  found  guilty  of  larceny  "in 
maoDer  and  form  as  charged  in  the  first 
count  or  paragraph  of  the  information," 
vithout  ascertaining  the  value  of  the  prop- 
erty alleged  to  have  been  stolen,  is  InBuf* 
ficient,  under  the  provisions  of  section  488 
of  the  criminal  code,  to  sustain  a  sentence 
of  Imprisonment  in  the  penitential?.  Mo- 
Coy  V.  State,  22  Neb.  418  (35  N.  W.  202). 

129.  (1894.)  The  provision  of  section  488 
of  the  criminal  code  that  the  jury  on  a  con- 
viction for  larceny  "shall  ascertain  and  de> 
Clare  In  their  Terdtct  the  value  of  the  prop- 
erty stolen,"  etc.,  requires  a  definite  finding, 
and  a  conviction  for  grand  larceny  cannot 
be  sustained  upon  mere  estimate  by  the  jury 
of  the  value  of  the  property  stolen.  AfcCor- 
mick  V,  State,  42  Neb.  866  (61  N.  W.  99). 

130.  (1894.)  A  verdict  In  the  following 
form:  "We,  the  jury  In  the  above  entitled 
cause,  duly  Impaneled  and  sworn,  do  find 
the  defendant  James  McCormlck  guilty  as 
he  stands  charged.  Amount,  estlnuted,  of 
stolen  property.  |95.  I.  A.  Baker,  Fore- 
man," Aeltf,  an  estimate  only,  and  not  an 
ascertainment  of  the  value  of  the  property 
within  the  meaning  of  the  statute.  McCor- 
mick  V.  State,  42  Neb.  866  (61  N.  W.  99). 

131, 132.  (1897.)  A  verdict  of  guilty  In  a 
prosecution  for  larceny  is  fatally  defective, 
which  omits  to  find  the  value  of  the  prop- 
erty alleged  to  have  been  stolen.  Fisher  v. 
State,  52  Neb.  531  (72  N.  W.  954);  (1899) 
Bolme*  V.  State,  58  Neb.  297  (78  N.  W.  641). 

133.  (1902.)  It  is  not  necessary  that  a 
jury  In  a  criminal  case  should  In  their  ver- 
dict fix  the  value  of  money  stolen  or  em 
bezzled.  Courts  will  take  judicial  notice  of 
the  worth  of  a  dollar.  Reed  v.  State,  66 
Neb.  184  (92  N.  W.  321). 

134.  (1903.)  Whether  the  provisions  of 
section  488  of  the  criminal  code,  requiring 
the-  jury  to  ascertain  and  declare  In  their 
verdict  the  value  of  the  property  stolen,  ap- 
ply to  prosecutions  had  under  section  117  of 
the  criminal  code,  qwgre.  Keller  v.  Davis, 
69  Neb.  494  (95  N.  W.  1028). 

135.  (1903.)  In  a  prosecution  under  the 
provisions  of  section  117  of  the  criminal 
code,  the  Jury  returned  a  verdict  of  guilty, 
but  did  not  Include  therein  a  declaration  ot 
the  value  ot  the  property  stolen.  The  sen- 
tence pronounced  was  two  years  imprison- 


ment in  the  iwnitentiary.  Held,  That  as  the 
value  of  the  property  did  not  affect  the  char- 
acter of  the  crime,  the  defect  In  the  verdict 
was  at  most  error,  and  did  not  deprive  the 
court  of  Jurisdiction  to  pronounce  sentence. 
Keller  v.  Davis,  69  Neb.  494  (95  N.  W.  1028). 

 Conviction  for  larceny  on  charge  of 

robbery. 

136.  (1886.)  A  person  charged  in  an  in- 
formation with  robbery  may  be  convicted  of 
larceny,  as  the  greater  includes  the  less  of- 
fense. Stevens  v.  State,  19  Neb.  647  (28  N. 
W.  304), 

137.  (1891.)  The  charge  of  robbery  in- 
cludes the  offense  of  stealing  from  the  per- 
son without  force  and  violence  or  putting  in 
fear,  as  is  provtded  for  by  section  1130  of 
the  criminal  code,  and  under  an  information 
for  robbery  the  accused  may  be  convicted  of 
stealing  from  the  person.  .Brown  v.  State, 
33  Neb.  354  (50  N.  W.  154). 

Appeal  and  error. 

188.  (1882.)  A  finding  ot  the  value  ot 
property  stolen  to  be  much  less  than  the  evi- 
dence showed  it  to  be,  but  still  enough  to 

make  the  offense  grand  larceny,  although  er- 
roneous, is  without  prejudice  to  the  accused, 
and  not  a-ground  for  a  new  trial.  Oittinger 
V.  State,  13  Neb.  308  (14  N.  W.  403). 

D.  Sentence  and  Punishment. 
Exeessiveness. 

139.  (1897.)  A  sentence  of  Imprison- 
ment for  seven  years  imposed  upon  one 
found  guilty  of  having  stolen  property  val- 
ued at  $50  is  not  excessive.  Catron  v.  State, 
S2  Neb.  389  (72  N.  W.  864). 

140.  (1903.)  Sentence  of  seven  years 
for  larceny  of  stray  steer  worth  820  held 
excessive  and  reduced  to  two  years.  Palmer 
V.  State,  70  Neb.  136  (97  N.  W.  236). 

141.  (1906.)  A  sentence  of  five  years  In 
the  state  penitentiary  for  stealing  property 
of  the  value  of  $40,  under  the  circumstances 
disclosed  by  the  record  In  this  case,  Is  ex- 
cessive, and  for  that  reason  Is  reduced  to 
two  years  and  six  months,  and  the  judgment 
of  the  district  court,  as  thus  modified,  is  af- 
firmed. Junod  V.  State,  73  Neb.  208  (102 
N.  W.  462). 

LAW  OF  THE  CASE. 
Previous  decision  as.  see  Courts,  ||  72-106. 

LAW  REPORTS. 
Reading  decision  to  jury,  see  Jury,  1 189. 
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E!iuictment  of  statutes,  see  Statutes,  K|  1- 
23. 

PubllcaUon  of  Btatutes,  see  Statutes,  fi|  26- 
29. 

Judicial  notice  of,  lee  Evidence,  IS  18-27. 
Presumption  of  laws  of  other  states,  see 
Sviaence,  IS  49-63. 

LEADING  QUESTIONS. 
See  Witnesses,  11178-187. 

LEASES. 
See  Landlord  and  Tenant. 

LEGACIES. 

See  Will*. 

LEGISLATIVE  POWERS. 
See  COMtitutional  Law,  S|  52-65. 
Control  of  cities,  see  Municipal  (7orpotv> 
tions,  1197-99. 

LEGISLATURE 

See  States,  ||  4-15. 

Construction  of  constitutional  prOTisions, 
see  Constitutional  Law,  {!  26-30. 


SLANDER. 

Power  to  control  traffic  In  liquors,  see  /n- 

toxicating  Liquors,  ||  1,  2. 

Control  over  cities;  see  Munii^.pal  Corpora' 
Hons,  II  97-99. 

Enactment  oC  sUtutea,  see  Statutes,  il  I- 

23. 

Power  as  to  taxes,  see  Taxation,  II 1-60. 

LETTERS. 

Admissible  in  evidence  In  general,  se6 
Evidence  IS  333-338. 

Presumption  of  delivery,  see  Evidence, 
II  68-70. 

Secondary  evidence  of,  see  Evidence, 
11171-176. 

Sending  threatening  letters,  see  Threat*. 
LEVY. 

Of  attachment,  see  Attachment,  ||  163-241 

Of  execution,  see  execution,  IS  61-97. 

Liability  of  sheriff  for  wrongful  levy,  aw 
Sheriffs  and  Constables,  %%  47-69. 

Of  taxes,  see  Taxation. 


LIBEL  AND  SLANDER. 

ANALYSIS. 

I.  WOBDS  AHD  ACTS  AOTIONABUE. 
Libel  defined,  IS  1,  2. 
Words  imputing  crime,  |S3-9. 

 Charging  one  a«  blackmailer,  1 10. 

Attack  on  personal  character,  IS  11, 18. 

Exposing  to  public  contempt  and  ridlcnl^  S  13. 

Injuy  to  business  or  profession,  S  14. 

Words  charging  nnehastity  or  immorality,  IS  15-18. 

Orttlcism  and  comments  of  a  public  officer,  S  19. 

Inserting  name  on  commercial  blacklist,  |  SO. 

Construction  of  words,  SI  Sl-04. 

What  amounts  to  a  publication,  |S  85,  Sd. 

n.  FBIVZLSOBD  COKinTHICATIONS. 

Nature  and  grounds  of  privilege,  IS  S7-29. 
Charges  against  minister  by  church,  1 30. 
Charges  against  teacher  by  school  board,  1 31. 
Charge  of  crime  made  to  a  magistrate,  Sfi  32,  33. 
Charges  made  in  official  capacity,  IS  34, 36. 

Publications  r^;arding  public  officer  or  candidates  for  election,  ||  36-41. 

m.  JTrSTIFICATION. 

Statutory  proTislona,  |  42. 

Truth  as  justlfleation,  ||  43-47. 

Provocation  or  diarge  made  in  self-defense,  1 48. 

rv.  ACTIONS. 

(A)  Bight  of  action  and  defenses. 

Joinder  with  action  for  malicious  prosecution,  1 4B. 
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Belief  of  truth  of  charge  as  defense,  8  50. 
Persons  Uable,  il  51-63. 
(B)  Pleading. 
Petition. 

^Beqnisites  and  anffleiency  in  gvneral,  |8  54,  5S. 
ATerment  that  matter  eoneemed  plaintiff,  f  S  66, 67. 

 Innuendo,  {  58. 

 Damages  In  general,  |  59. 

■  ■    ■  '  Special  damages,  ||  60-68. 
Answer,  SS  64, 66. 

 Oaring  defect  of  petition  by  admlaalons,  fi  66. 

Amendment,  I  67. 
Issues  and  proof,  1 68. 
<C)  Bridence. 

Presumption,  IS  69-74. 
Burden  of  proof,  St  75-79. 
Proof  of  damagea,  ||  60-86. 
AdmissiMUty, 

~     -IntMit  and  malice,  1186-88. 
 Kental  suffering,  S  89. 

■  '  Previous  slanderous  words,  S  90. 
—  PubUcations,  Sf  91-96. 

■  Interpretation  of  statement  by  witness,  S  97. 
 Ba:tent  of  Injury,  and  loss  of  bnslnew,  SS  98, 99. 

■  ■    ■  ■  Matters  of  inducement,  1 100. 
 Mitigation,  SS  101, 102. 

-  ■—  Expert  or  opinion  evidence,  IS  103, 104. 

Weight  and  auffleieney,  ft  105, 106. 
<I>)  Damages. 

Blemmts  of  damages. 

 In  genoral,  SS  107-lla 

 Alienation  of  affections,  S  HI* 

 Wealth  of  defendant,  S  112. 

Amount  awarded,  S|  113-117. 
<S)  Trial. 

Bight  to  open  and  close,  1 118> 

Questlona  for  Jury,  St  119-121. 

Instructions,  SS  128-127. 

Beview,  1 186. 

V.  GBIXIVAI.  BB8P0HSIBILIXT. 

LUbUity  in  general,  It  189-133. 
Truth  as  defense,  f  134. 
Circulation  of  newspaper,  St  135-187. 
Burden  of  proof,  1 138. 
Snfflclency  of  evidence,  S  139. 

CROfis-RErTBsifcx.  tioD  ot  a  person  expresBed  otherwise  than 

Uabill^  of  husband  for  libel  by  wife,  see  by  words,  as  by  writing,  print,  figures. 
Husband  and  Wife,  tt  76i  77.  signs,  or  any  other  symbols.    Finch  v*  Yif- 

quain,  11  Neb.  280  (9  N.  W.  43). 

I.  WOBDS  Am)  ACTS  ACTIONABLE. 
Xiiii^  deflnad.  Words  imputing  crime. 

1.  (1877.)  A  libel  is  a  malicious  publl-  8.  (1888.)  The  publication  of  an  article 
cation  against  a  person  tending  to  blacken  charging  anothen  with  having  "been  lodged 
his  reputation,  oi>  to  expose  him  to  public  in  a  Missouri  Jail  for  horse  stealing,"  but  es- 
hatred,  contempt,  or  rldlonle.  Oeitler  v.  caped  serrlce  in  the  penitentiary  by  the  gen- 
Bnwn,  6  Neb.  264.  erostty  of  the  owner  of  the  horse,  who 

2.  (188L)   A  libel  la  a  malldone  defamar    dropped  the  prosecution.  Is  libelous  per  $e. 
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Botetpater  v.  Hoffman,  24  Neb.  222  (38  N. 
W.  857). 

4.  (1889.)  Words  falsely  and  maliciously 
spoken  of  a  person,  which  impute  the  com- 
mission of  Bome  criminal  offense,  iarolvlns 
moral  turpitude,  for  which  the  party.  If  the 
charge  be  true,  may  be  indicted  and  pun- 
ished by  law,  are  actionable  per  «e. 
drickson  v.  Sullivan,  28  Neb.  329  (44  N. 
W.  448). 

6.  (1894.)  Any  written  or  printed  state- 
ment  which  falsely  and  maliciously  charees 
another  with  the  commission  of  an  Indict^ 
able,  criminal  offense  is  libelous  per  se. 
Pokrok  Zapadu  Publishing  Co.  v.  Zizkwtky, 
42  Neb.  64  (60  N.  W.  358);  (1896)  Berzog 
V.  Campbell,  47  Neb.  370  (66  N.  W.  424). 

6.  (1894.)  A  published  statement,  "John 
S.  Mullen  Is  the  plaintiff  In  two  suits  in  the 
county  court  against  the  German  Fire  In- 
surance Company  of  Peoria,  Illinois.  The 
suits  are  to  recover  the  value  of  two  Insur- 
ance [olicles  which  Mullen  held  on  his 
saloon  and  store  In  Albright,  which  were 
destroyed  by  fire  August  31,  1890.  There 
were  a  number  of  suspicious  circumstances 
at  the  time,  and  It  was  reported  that  Mullen 
fired  the  buildings  himself.  The  agent  of 
the  insurance  company  investigated  the  mat- 
ter, and  as  a  result  the  company  refused  to 
pay  the  Insurance,  which  amounts  to  91,900 
on  both  policies.  Mullen  now  brings  suit 
and  It  will  be  contested  by  the  company. 
Its  agent  said  it  had  excellent  grounds  for 
contesting  the  case,  but  refused  to  state 
what  facts  they  were  in  possession  of  in 
regard  to  Mullen's  complicity,"  is  libelous 
per  ff0,  as  charging  a  crime.  World  Pu&ImA- 
ing  Co.  v.  Mullen,  43  Neb.  126  (61  N.  W. 
108;  47  Am.  St.  Rep.  737). 

7.  (1894.)  Any  language  the  nature  and 
obvious  meaning  of  which  is  to  Impute  to  a 
person  the  commission  of  a  crime,  or  to 
subject  him  to  public  ridicule,  ignominy,  or 
disgrace  Is  actionable  per  te.  World  Pub- 
lishing  Co.  V.  Mullen,  43  Neb.  126  (61  N.  W. 
108;  47  Am.  St  Rep.  737). 

8.  (1894.)  A  publication  to  be  libelous 
per  «e  by  charging  another  with  the  com- 
mission of  a  crime  need  not  contain  the 
technical  language  essential  to  charge  a 

crime.  World  Publiihing  Co.  v.  Mullen,  43 
Neb.  126  (61  N.  W.  108;  47  Am.  St.  Rep. 
737). 

9.  (1894.)  Any  written  or  printed  state- 
ment which  falsely  and  maliciously  charges 
another  with  th«  eommisaitm  of  a  crime  Is 
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libelous  per  te.  World  Publishing  Co.  v. 
Mullen,  43  Neb.  126  (61  N.  W.  108;  47  Am- 
St.  Bep.  737). 

 r  Charging  one  as  a  blackmailer. 

10.  (1906.)  Cfaarglog  a  person  with  be- 
ing a  blackmailer  is  libelous  per  ae,  our  stat- 
ute having  made  blackmailing  a  criminal 
offense.  Sheibley  v.  Nelson,  75  Neb.  804 
(106  N.  W.  1034). 

Attack  on  personal  chaneter. 

11.  (1895.)  Written  accusations  by  dea- 
cons of  a  church,  charging  the  pastor  with 
uttering  untruths,  giving  way  to  violent  and 
unchristian  temper  and  defaming  church, 
members,  are  libelous  per  «e.  J^pcr  v. 
Woolman,  43  Neb.  280  (61  N.  W.  688). 

12.  (1906.)  A  newspaper  article,  chain- 
ing a  person  with  originating  and  circulat- 
ing false  and  malicious  reports  attacking 
tne  character  of  another,  is  libelous,  and  is 
actionable  per  se.  Sheiblej/  v.  Hu$€,  75  Neb. 
811  (106  N.  W.  1028). 

Exposing  to  public  contempt  and  ridicule. 

13.  (1903.)  Any  false  and  malicious 
writing  published  of  another  is  libelous  per 
se,  when  its  tendency  is  to  render  him  con- 
temptible or  ridiculous  in  public  estimation, 
or  expose  him  to  public  hatred  or  contempt, 
or  deprive  him  of  the  companionship  of 
respectable  people.  Williams  v.  Fuller,  68 
Neb.  364  (94  N.  W.  118). 

Injury  to  business  or  profession. 

14.  (1900.)  A  newspaper  article  in  which 
it  is  falsely  stated  that  a  business  corpora- 
tion is  maintaining  a  precarious  existence,, 
that  It  is  not  able  to  meet  Its  financial  ob- 
ligations fUid  is  tottering,  bankrupt  and 
about  to  iiiass  out  of  existence,  is  libelous 
per  se.  Bee  Publishing  Co.  v.  World  Pub- 
lishing Co.,  69  Neb.  713  (82  N.  W.  28). 

Words  charging^  unchastity  or  immoraUty. 

16.  (1881.)  A  publication  that  one  was 
"a  seducer  of  innocent  girls,"  and  Instanced 
an  attempt  on  his  part  to  debauch  and  ruin 
a  young  school  girl,  who  at  the  time  was  a 
member  of  bis  own  household.  Also,  that 
he  was  an  arch  hypocrite  and  scoundrel 
who  was  simply  using  his  talents  for  money- 
making  purposes,  and  not  through  any  sin- 
cerity In  the  cause  in  which  he  is  laboring." 
Held,  That  each  of  these  charges  is  per  se 
actionable.  Finch  v.  Tifguain,  11  Neb.  280 
(9  N.  W.  43). 

16.  (1886.)  Words  charging  a  woman 
with  being  a  whore  are  actionable  per  w. 
Boldt  V.  Sudwlff,  19  Neb.  739  (28  N.  W.  280). 
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17.  (18950  Words  spoken  ot  a  woman 
which  falsely  charge  that  she  is  a  prostitute 
are  actionable  per  ae,  and  in  an  action  of 
slander  against  the  person  who  made  such 
a  charge  it  is  not  necessary  to  either  allege 
or  prove  special  damages  in  order  to  main- 
tain the  action.  Barr  v.  BirJener,  44  Neh.  197 
(62  N.  W.  494). 

18.  (1906.)  To  charge  a  woman  with  be- 
ing a  lewd  character,  of  using  her  body  for 
commercial  purposes,  and  with  keeping  a 
gambling  room  Is  actionable  per  se.  Battle* 
V.  Tyton,  77  Neb.  563  (110  N.  W.  299). 

Criticism  and  comment  of  a  public  officer. 

19.  (1905.)  Where  a  newspaper  states, 
lo  substance,  that  the  sheriff  of  the  county, 
who  is  a  candidate  for  reelection,  had  ob- 
tained from  the  county  a  certain  sum  of 
money  upon  a  false  and  "Imaginary"  account 
for  expenses  which  he  bad  never  incurred, 
this  is  a  charge  of  moral  turpitude  and  dla- 
konesty,  and.  If  false,  1b  libelous  per  se. 
Farley  v.  McBride,  74  Neb.  49  (103  N. 
W.  1036). 

Insertiiig  name  on  commercial  blacklist. 

20.  (1894.)  A  member  of  a  retailers'  col- 
lection association  who  procures  the  Inser- 
tion of  an  outsider's  name  tn  the  list  of 
delinquents,  to  whom  members  of  the  asso* 
elation  are  forbidden  to  extend  credit,  no  op- 
portunity being  allowed  such  outsider  for 
explanation  or  defense,  is  liable  to  the  latter 
in  damages.  Maatert  v.  Lee,  39  Neb.  574  (58 
N.  W.  282). 

Construction  of  words. 

21.  (1894.)  In  determining  whether  the 
words  of  a  publication  are  libelous  the  courts 
will  not  resort  to  any  technical  construction 
of  the  language  used,  bat  construe  it  In  its 
ordinary  and  popular  sense.  Pokrok  Zapadu 
Publishing  Co.  v.  Zizkovtky,  42  Neb.  64  (60 
N.  W.  868). 

22.  (1894.)  In  determining  whether  the 
words  of  a  publication  are  liebelous  the 

courts  will  not  resort  to  any  technical  con- 
struction of  the  language  used,  but  read  the 
language  in  court  as  they  would  read  it 
elsewhere.  World  Pu1>li*hing  Co.  v.  Mullen, 
48  Neb.  126  (61  N.  W.  108;  47  Am.  St 
Rep.  737). 

23.  (1894.)  Language  alleged  to  be  libel- 
ous is  to  be  construed  In  its  ordinary  and 
popniar  sense,  and  the  question  Is  whether 
the  language,  when  m  construed,  conveys, 
or  is  calculated  to  convey,  to  persons  reading 
It  the  charge  of  a  crlnM.  World  PuhliaMng 
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Co.  V.  Mitllen,  43  Neb.  126  (61  N.  W.  108; 
47  Am.  SL  Rep.  737). 

24.  (1894.)  The  courts  no  longer  strain 
to  And  an  Innocent  meaning  for  words  prima 
facie  defamatory,  neither  will  they  put  a 
forced  construction  of  words  which  may 
fairly  be  deemed  harmless.  World  Publiah- 
ing  Co.  V.  Mullen,  43  Neb.  126  (61  N.  W.  108; 
47  Am.  St  Rep.  737), 

Wbat  amounts  to  a  publication. 

25.  (1901.)  Where  a  libelous  letter  con- 
cerning plaintift  was  sent  by  mail  addressed 
to  plaintiff's  employer  and  plaintiff  Jointly, 
and  delivered  at  her  employer's  shop,  where 
it  was  found  by  plaintiff  and  turned  over 
unopened  to  her  employer,  who  read  It,  held 
that  there  was  a  publication.  Schmuck  v. 
Hill,  2  TJnof.  79  (96  N.  W.  158). 

26.  (1901.)  While  the  sending  ot  a  libel- 
ous letter  to  the  person  defamed  does  not 
amount  to  publication  thereof,  where  the 
sender  so  addresses  It  that  In  ordinary 
course  It  will  reach  a  third  person,  and  as 
a  natural  result  it  does  reach  and  its  con- 
tents become  known  to  such  third  person, 
there  Is  a  sufficient  publication.  SehmucH  v. 
Hill,  2  Unof.  79  (96  N.  W.  158). 

n.  pBirrLEQED  comnrincATioNS. 

Burden  of  proof  when  matter  Is  prlvil^ed. 
see  pott,  1 78. 

Nature  and  grounds  of  privilege. 

27.  (1894.)  A  communicaUon  Is  prlvl- 
ledged  when  made  In  good  faith,  in  answer 

to  one  having  an  interest  In  the  information 
sought;  and  It  will  be  privileged  when  vol- 
unteered, if  the  party  to  whom  the  com- 
munication Is  made  has  an  interest  in  it, 
and  the  party  by  whom  it  was  made  stands 
in  such  relation  to  him  aa  to  make  It  a 
reasonable  duty,  or,  at  least,  proper  that  he 
should  give  the  information.  Pokrok  Zapadu 
Publishing  Co.  v.  Zizkovakj/t  42  Neb.  64  (60 
N.  W.  358). 

28.  (1903.)  An  occasion  of  privilege  will 
not  Justify  false  and  groundless  Imputations 
of  wicked  motives  or  of  crime  against  public 
officials  In  the  performance  of  their  duty. 
Bee  Publishing  Co.  v.  Shields.  68  Neb.  7B0 
(94  N.  W.  1029;  99  N.  W.  822). 

29.  (1904.)  When  a  communication  Is 
privileged,  it  does  not  lose  Its  privileged 
character  by  reason  of  Incidentally  coming 
to  the  attention  of  others  than  those  for 
whom  it  was  intended.  Mertent  v.  Bee  Pub- 
lUhing  Co.,  6  Unof.  692  (99  N.  W.  847), 
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ChargM  against  minister  by  church. 

Accusation  against  preacher  hy  deaoou  of 
church,  see  ante,  1 11. 

30.  (1896.)    In  an  action  by  a  clei^Tman 

against  the  deacons  of  the  church  for  Ubel 
in  making  charges  of  misconduct  against 
him.  an  answer,  "And  defendants  allege  that 
at  said  time  both  they  and  the  plaintiff  were 
members  -  of  said  First  Congregational 
church  of  Palisade,  Nebraska,  and  that  they, 
the  defendants,  preferred  such  diargee  In  the 
manner  herein  set  out;  that  said  charges 
were  so  preferred  and  exhibited  In  said 
church  by  defendants  according  to  the  usage 
and  discipline  thereof,"  was  a  good  plea  of 
Qualified  privilege.  Piper  v.  Woolmm,  48 
Neb.  280  (61  N.  W.  588). 

Charges  against  teacher  by  school  board. 

31.  (1894.)  Where  an  alleged  libel  was 
published  of  and  concerning  a  school  teacher 
at  a  meeting  of  the  school  district  called  for 
the  purpose  of  receiving  any  charges  which 
might  be  made  and  transmitting  them  to. 
the  county  superintendent,  the  occasion  was 
not  one  of  absolute  privilege,  and  the  school 
board  was  liable  at  least  on  proof  of  ex- 
press malice  in  the  publication.  VaUery  v. 
State,  42  Neb.  123  (60  N.  W.  847). 

Charge  of  eiime  made  to  a  magistrate. 

32.  (188S.)  Communications  of  one  diarg- 
Ing  another  with  stealing  three  pairs  of 
overshoes,  made  to  a  Justice  of  the  peace,  in 
an  endeavor  to  procure  his  arrest,  are  not 
privileged  and  ground  for  defense  against  an 
action  for  Ubel.  Pierce  v.  Oard,  23  Neb.  828 
(37  N.  W.  677). 

33.  (1888.)  Every  person  having  reason- 
able and  probable  cause  to  believe  that  a 
crime  has  been  committed,  has  the  right  to 
communicate  his  suspicion  to  a  magistrate 
having  Jurisdiction  of  the  case;  but  the  ex< 
istence  of  reasonable  and  probable  cause  tor 
the  susplclion  is  essential  to  malte  the  com- 
munlcatlOQ  privileged.  Pierce  v.  Oard,  28 
Neb.  828  (37  N.  W.  677). 

Charges  made  In  official  eapaelty. 

34.  (1889.)  Where  the  mayor  of  a  city 
charges  the  city  attorney  with  being  unfit 
for  the  position,  that  "his  opinion  Is  too 
easily  warped  by  money  considerations." 
made  in  good  faith  to  the  city  council,  the 
mayor  Is  not  liable  tor  slander.  Greenwood 
V.  CoUey,  26  Neb.  449  (42  N.  W.  413). 

35.  (1889.)  In  an  action  for  slander 
brought  by  the  city  attorney  of  a  city  of  the 
second  class  against  the  mayor  thereof  for 


using  the  following  language  to  the  couitcU 
of  the  city:  "He  is  unfit  to  hold  the  office  of 
dty  attorney,  his  opinion  is  too  easily 
warped  for  money  consideration,"  the  words 
being  Bpoken  hy  the  mayor  to  the  city  oous- 
cil,  whldi  had  power  to  remove  the  officer, 
the  statement,  U  made  In  good  faith,  was 
privileged.  Oreenioood  v.  Co&bey,  86  Neb. 
449  (42  N.  W.  413). 

VubUeatlons  regarding  public  officer,  or 
candidate  tor  election. 

86.  (1894.)  The  secretary  of  a  cemetery 
association  organized  under  the  incorpora- 
tion law  of  this  state  is  not  a  public  officer 
in  such  sense  as  to  enable  the  publisher  of 
a  newspaper  to  claim  that  an  article  pub- 
lished concerning  him,  and  charging  him 
with  embezzling  the  funds  of  such  cemetery 
association.  Is  a  privileged  communication, 
and  thus  compel  such  secretary.  In  an  action 
for  Ubel,  to  prove  express  maUce.  Pofcrofc 
Zapadu  Publi9hing  Co.  v.  ZteJcovsfey.  R  Neb. 
64  (60  N.  W.  368). 

37.  ( 1903.)  The  liberty  of  the  press  iB  no 
more  sacred  than  the  liberty  of  speech;  what 
a  man  may  writs  with  impunity  he  may 
speak  with  imponity.  Bee  Publiahing  Co.  v. 
Shield*,  68  Neb.  760  (94  N.  W.  1089;  M  N. 
W.  822). 

88.  (1908.)  While  the  conduct  of  pnMIo 
officials  Is  open  to  criticism,  a  line  must  b« 
drawn  between  hostile  criticism  upon  pnblio 
conduct  and  the  Imputation  of  bad  motlvee 
or  of  criminal  offenses  to  offleials.  Bee  Pub- 
liaMnff  00.  V.  68  Neb.  760  (9f  N.  W 
1029:  99  N.  W.  822). 

89.  (190S.)  The  manner  In  whtcb  a  pub* 
Uc  officer  conducted  the  duties  of  his  offiee 
Is  a  fair  subject  tor  comment  by  the  prew 
when  he  Is  a  candidate  tor  reelection,  and  a 
newspaper  is  Juetlfled  in  caUing  th*  aktea- 
tlon  of  the  pybllo  to  Illegal  Charges  made 
by  blm  as  a  reason  why  he  should  not  again 
be  'chosen.  Farley  v.  McBride,  74  Neb.  49 
(103  N.  W.  1036). 

40.  (1904.)  The  doctrine  of  qualifled 
privilege  applicable  to  oommunlcatl<m  In  a 
newspaper  regarding  a  candidate  for  pnblio 
office  does  not  extend  to  statements  Injuri- 
ous to  reputation  or  character  If  such  state- 
ments are  false  In  fact,  ifertens  v.  Bee  Pnlh 
li9Mng  Co^  6  UnOf.  692  (9ft  N.  W.  847). 

41.  (1906.)  The  publisher  of  a  aew*- 
paper  may  freely  expose  false  and  deCama- 
tory  matter  circulated  concerning  a  candi- 
date for  a  public  offense,  but.  In  so  doing, 
he  may  not  Ubel  another  pattr*  noA  can  do- 
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fnd  against  aneh  Ubel  only  by  showing  the 
trnth  of  tho  pabllcatlon.  BheWep  v.  Hute, 
75  N«b.  811  (106  N.  W.  1028). 

m.  JUSTIFICATION. 
Statutory  provisions. 

42.  <1903.)  Section  132,  code  of  civil 
procedure,  declaring  that  truth  Is  per  <e  a 
complete  defense  so  far  at  least  as  It  re- 
lates to  spoken  defamation,  la  In  harmony 
vith  the  constitution  and  la  valid.  Larnm 
V.  Cox,  68  Neb.  44  (  93  N.  W.  1011). 

Truth  as  jostiflcation. 

43.  (1894.)  Truth  alone  Is  not  a  com- 
plete defense  to  an  action  for  libel;  to  make 
It  such  It  must  appear  that  the  publication 
wss  made  with  good  motives  and  for  Justifi- 
able ends.  Poi^ok  Zapadu  Publishing  Co.  v. 
ZiMkOvskjf,  42  Neb.  64  (60  N.  W.  368). 

44.  (1898.)  A  publisher  may  not  exempt 
himself  from  liability  for  libeling  another 
simply  by  showing  that  the  charge  pub- 
lished was  true,  but  must  go  further  and 
abow  that  the  publication  was  made  under 
such  circumstances  as  Justify  the  conclusion 
that  he  acted  with  good  motives  and  for 
Justifiable  ends.  NeiUon  v.  Jensen,  56  Neb. 
430  (76  N.  W.  866). 

45.  (1903.)  Section  132,  code  of  .cItU 
procedure.  In  effect  declares  that  In  an  ac- 
tion for  a  libel  or  slander  the  truth  of  the 
defiuoatory  matter  is  per  w  a  complete  de- 
foiae.  Larson  v.  Cox,  68  Neb.  44  (93  N. 
W.  1011). 

46.  (1904.)  In  an  action  for  libel,  de- 
fendant admitted  the  publication  of  the 
articles,  but  pleaded  as  Justification  the- 
truth  of  the  matters  published.  Plaintiff's 
testimony  tended  to  show  that  the  state- 
mrata  published  were  false,  ffeltf.  That  it 
was  error  to  direct  a  verdict  for  defendant 
on  the  ground  that  express  malice  was  not 
shown.  Mertens  v.  Bee  PuVlisMng  Oo.^  5 
Unof.  692  (99  N.  W.  847). 

47.  (1907.)  The  aonndnesa  of  the  doc- 
trine that  In  aetlonff  to  reeorer  damages  for 
libel  the  truth  alone  Is  not  snfflclent  defense, 
but  it  must  appear  that  the  publication  was 
made  with  good  motives  and  for  Justifiable 
ends,  is  not  determined;  but  an  Instruction 
submitting  that  question  to  the  Jury  Is  with- 
out prejudice  to  the  plaintiff  when  supported 
by  the  evidence.  Fordyce  v,  iNchmond,.78 
Neb.  762  (Ul  N.  W.  850). 

Vt0T«oatl«a  vt  ebaige  mad*  In  aelf -def  ense^ 

48.  (1896.)  The  fact  that  defendant  had 
ban  aoeiuwd  br  plalntlirs  father  of  being 


responsible  for  plaintiffs  pregnancy  is  no 
Justification  for  a  statement  by  defendant, 
that  plaltttura  condition  was  the  result  of 
her  incestuous  Intercourse  with  her  father. 
Herzog  v.  Campbell,  47  Neb.  870  (66  N. 
W.  424). 

IV.  ACmONS. 
<  A  Bight  of  Action,  and  Defenses. 
Joinder  with  action  for  malioloaa  piosecn- 
tlon. 

49.  (1895.)  Causes  of  action  for  mali- 
cious prosecution  for  damage  to  plaintiff  by 
arresting  occupants  of  her  place  of  business 
and  for  slander  may  be  properly  Joined. 
IHnget  v.  Riffgs,  43  Neb.  710  (63  N.  W.  74). 

Belief  of  truth  of  charge  as  defense. 

50.  (1894.)  It  is  not  a  defense  to  a  suit 
for  libel  that  the  defendant  had  reasonable 
grounds  to  belleTe,  and  did  believe,  that  the 
charge  made  by  him  was  txue.  Such  tects. 
If  shown,  would  not  relleTe  the  publisher 
from  liability.  PokroTe  Zapadu  PuhUshing 
Co.  V.  Zizkovsky,  42  Neb.  64  (60  N.  W.  368). 

Fers<m8  liable. 

51.  (19(a.)  One  who  puts  a  libel  In  cir- 
culation Is  liable  for  any  subsequent  publi- 
cations which  are  the  natural  consequence 
of  his  act.  8chmuclc  v.  Hill,  2  Unof.  79  (96 
N.  W.  158). 

62.  (1903.)  The  proprietor  of  a  news- 
I>aper  is  civilly  liable  for  a  libelous  article 
published  therein,  although  such  article  be 
published  without  his  knowledge.  William* 
V.  Fuller,  68  Neb.  364  (94  N.  W.  118). 

53.  (1904.)  The  publisher  of  libelous 
matters  attributed  to  others  Is  liable  to  the 
person  Injured,  if  such  matters  are  pub- 
lished with  evident  sanction,  and  are  made 
the  basis  of  offensive  Insinuations,  deroga- 
tory expressions  of  opinion  and  injurious 
characterizations.  Mertens  v.  Bee  Publish- 
tmg  Co^  i  Unof.  692  (99  N.  W.  847). 

B.  Pleading. 

PetitiOD. 

Bequisltes  and  BufBciency  in  generaL 
64.  (1889.)  A  petition  that  charges  the 
defendant  with  having  spoken  of  the  .plain- 
tiff In  terms  Implying  that  she  was  a  pros- 
titute, and  on  a  certain  night  entertained  a 
number  of  men  for  a  lewd  and  immoral  pur- 
pose, charges  facts  sufficient  to  constitute  a 
cause  of  action  for  slander.  Hendrickson  v. 
Sullivan,  28  Neb.  329  (44  N.  W.  448). 

66.  (1889.)  Where  It  la  sought  to  eharg* 
the  mayor  of  a  city  with  libelous  slander  of 
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the  city  attorney,  the  petition  must  show 
that  the  words  spoken  were  without  legal 
authority.  €h-eenwood  v.  Cobbey,  26  Neb. 
449  (42  N.  W.  413). 

 Avennent    that   matter  eoncemed 

plalntlfl. 

66.  (1S77.)  When  the  terms  of  an  al- 
leged libel  are  general,  or  indefinite,  the  pe- 
tition muBt  contain  averments  that  the  al- 
leged libel  was  published  of  and  concerning 
the  plaintiff.  0«Uler  v.  Brown,  6  Neb.  254. 

57.  (1906.)  Section  131  of  the  code  has 
abrogated  the  common  law  rule  requiring 
facts  and  circumstances  to  be  stated  In  the 
complaint  to  connect  the  plaintiff,  with  the 
defamatory  publication.  It  is  now  BUfflclent 
to  allege  that  the  libelous  matter  was  pub- 
lished of  and  concerning  the  plaintiff. 
Sheibley  v.  Hute,  75  Neb.  811  (106  N. 
W.  1028). 

■  Innuendo. 

58.  (1903.)  The  office  of  an  innuendo 
in  pleading  is  to  point  out  the  meaning  of 
words  which  are  vague  or  indefinite  in 
meaning  or  application;  but  where  the 
words  have  definite  and  certalii  meaning 
and  application,  and  thus  taken  are  libelous, 
explanatory  words  or  phrases,  or  innuendoes 
are  not  required.  WiJMoms  v.  Fuller,  68  Neb. 
354  (94  N.  W.  118). 

 Damages  in  generat 

59.  (1877.)  The  mere  statement  In  a  peti- 
tion that  the  plalntlfl  has  sustained  damages 
by  loss  of  friends,  etc.,  where  there  is  no 
statement  of  facts  from  which  it  Is  apparent 
that  the  defendant  Is  liable  for  damages, 
will  not  sustain  the  action.  Oeitler  v.  Brtncn. 
6  Neb.  264. 

 Special  damages. 

60.  (1877.)  Where  the  wonls  are  not  ac- 
tionable per  se  the  plaintiff  must  set  forth 
In  his  petition,  in  an  action  for  libel,  facts 
showing  wherein  he  has  sustained  damages. 
Oeisler  v.  Brown,  6  Neb.  254.  [Overruled. 
World  Publishing  Co.  v.  Mullen,  43  Neb.  426.] 

61.  (1877.)  It  is  not  every  false  charge 
against  a  person  which  1b  sufficient  to  sus- 
tain an  action  for  damages.  The  plaintiff 
must  aver,  and  prove  on  the  trial,  that  he 
has  sustained  some  special  damages  from 
the  publication  of  the  alleged  libel,  unless 
the  words  are  actionable  per  se.  Oeisler  v. 
Brovm,  6  Neb.  254.  [Overruled.  World  Pub- 
lishing Co.  V.  Mullen,  43  Neb.  126.] 

62.  (1889.)  No  special  damage  need  be 
alleged  nor  proved  In  order  to  maintain  an 


action  on  a  statement  that  is  libel  per  se. 
Hendrickson  v.  Sullivan,  28  Neb.  329  (44  N. 
W.  448). 

63.  (1894.)  In  a  suit  predicated  upon 
the  publication  of  statements  which  falsely 
and  maliciously  charge  another  with  com- 
mission of  a  crime,  the  plaintiff  need  neittaer 
aver  nor  prove  special  damages.  Pokrok 
Zapadu  Publishing  Co.  v.  Ztzkovskjf,  it  Neb. 
64  (60  N.  W.  368). 

Answer. 

64.  (1895.)  Where  defendant  pleads  that 
he  uttered  the  words  charged  but  denies  that 
they  were  intended  to  convey  the  meaning 
averred  in  the  petition,  his  answer  is  not  a 
denial  that  the  words  imputed  the  meaning 
alleged  by  plaintiff.  Barr  v.  Birkner,  44  Neb. 
197  (62  N.  W.  494). 

65.  (1903.)  In  an  action  for  slander,  a 
plea  ot  Justification  Is  good  without  alleg- 
ing that  the  defamatory  words  were  spoken 
with  good  motives  or  for  justifiable  ends. 
Larson  v.  Cox,  68  Neb.  44  (93  N.  W.  1011). 

—  Curing  defect  of  petition  by  admis- 
sions. 

66.  (1906.)  A  petiUon,  defecUve  In  the 
mattep  of  charging  a  publication  of  the  al- 
leged defamatory  matter,  is  cured  by  an 
answer  which  admits  such  publication. 
Sheibley  v.  Huse,  75  Neb.  811  (106  N. 
W.  1028). 

Amendment, 

67.  (1900.)  A  plea  Justifying  a  libel  U 
defective  if  the  evidential  facts,  instead  of 
the  ultimate  facts,  are  alleged;  but,  if  the 
trial  court  and  the  litigants  treat  the  plea 
as  sufficient,  and  proof  Is  Introduced  on  the 
theory  that  it  Is  sufficient.  Its  infirmity  may 
be  cured  by  amendment.  Bee  Publishing  Co. 
V.  World  Publishing  Co.,  69  Neb.  713  (82  N. 
W.  28). 

Issues  and  proof. 

68.  (1903.)  Allegations  In  an  answer  In 
an  action  for  libel  that  the  article  com- 
plained of  was  not  published  of  or  concern- 
ing the  plaintiff,  and  that  it  was  true,  must 
be  construed  so  as  to  be  consistent,  and 
hence  evidence  that  the  charges  contained 
In  such  article  were  true  of  the  plaiatift 
was  properly  excluded.  Williams  v.  Fuller, 
68  Neb.  362  (94  N.  W.  118). 

O.  Bvldence. 

Fresuxaptlon. 

69.  (1894.)  In  a  libel  suit  for  publish- 
ing a  statement  cbai^ng  plaintiff  with  hav- 
ing misused  cemetery  funds  in  his  hands 
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In  the  absence  of  all  evidence,  the  law  pre- 
aomes  that  in  the  publication  or  such 
cha^  the  publisher  was  actuated  with  a 
malicious  intent,  and  that  the  plaintiff  suf- 
fered some  damases  thereby.  Pokrok  Zapadu 
Publithing  Co.  v.  Zizhovtky,  42  Neb.  64  (80 
N.  W.  358). 

70.  (1894.)  In  an  action  for  libel,  where 
the  publication  made  the  basis  of  the  suit 
charges  the  plainUtt  with  the  eommlsslon  of 
a  crime,  the  law  presumes  that  the  plain- 
tiff is  innocent  thereof;  and  such  presump- 
tion becomes  conclusive  where  the  defendant 
to  the  action  does  not  plead  as  a  defense 
thereto  the  truth  of  the  charge.  Pokrok  Za- 
padu  Publishing  Co.  v.  ZizTcovalty,  42  Neb. 
«4  (60  N.  W.  368). 

71.  (1896.)   Where  the  charge  made  are 

libelous  per  se  the  law  presumes  they  were 
made  maliciously.  Piper  v.  Wootman,  43 
Neb.  280  (61  N.  W.  688). 

72.  (1904.)  The  implication  of  malice 
which  the  law  raises  from  the  publication  In 
a  newspaper  of  false  statements  of  dishon- 
orable and  disgraceful  matters  as  facts  In 
not  overcome  by  proof  of  good  faith  or  rea- 
sonable effort  to  ascertain  the  truth,  the 
plaintiff  being  nevertheless  entitled  to  com- 
pensatory damages.  Mertens  v.  Bee  Puttliah' 
ing  OO;  6  Unof.  692  (99  N.  W.  847). 

73.  (1904.)  The  law  Implies  malice 
from  false  statements  of  dishonorable  or 
disgraceful  matters  as  facts  which  are  given 
publicity  through  a  newspaper.  Mertent  v. 
Bee  Publi»Mng  Co.,  6  Unof.  692  (99  N. 
W.  847). 

74.  (1904.)  To  entitle  one  of  whom  a 
libel  has  been  published  In  a  newspaper  to 
recover  his  actual  damages  suffered  there- 
from, he  need  not  offer  any  evidence  to 
show  whether  or  not  its  author  or  publisher 
was  actuated  by  malicious  motives;  it  the 
matter  published  originates  with  the  de- 
fendant or  is  sanctioned  by  him  and  is  both 
libelous  and  untrue,  malice  on  the  part  of 
the  publisher  Is  presumed.  Mertem  v.  Bee 
Puhlithing  Co.,  5  Unof.  692  (99  N.  W.  847). 

Burden  of  proof. 

75.  (1886. )  In  an  action  for  slander.  It  la 
not  error  to  charge  the  Jury  that  the  plaintiff 
is  not  bound  to  prove  the  speaking  of  the 
vords  (^ged  in  the  petition,  and  that 
anger  Is  no  justlflcation  for  slander.  Boldt 
V.  BuAvfig,  19  Neb.  739  (28  N.  W.  280). 

7«.  (1894.)  The  secreUry  of  a  cemetery 
usoclation  Is  not  a  public  officer  such  as 
renders  a  published  criticism  privileged; 


and  the  burden  of  proving  malice  is  not 
thereby  cast  upon  him.  Pokrok  Zapadu 
Pultliehing  Co.  v.  Zizkovekjff  42  Neb.  64  (60 
N.  W.  368). 

77.  (1903.)  It  Is  not  necessary  to  show 
that  the  words  complained  of  were  uttered 
with  the  intent  to  injure  and  defame  plain- 
tiff. Whiting  v.  Carpenter,  4  Unof.  342  (93 
N.  W.  926). 

78.  (1904.)  Where  matters  alleged  to  be 
libelous  are  privileged,  the  onu*  of  proving 
that  tbey  were  published  with  malice  Is  on 
the  plaintiff.  Mertena  v.  Bee  Publishing  Co., 
6  Unof.  592  (99  N.  W.  847). 

79.  (1906.)  Where  the  publication  of  a 
libel  actionable  per  se  is  admitted  and  Justi- 
fication pleaded,  It  is  error  to  Instruct  the 
Jury  that  the  burden  Is  on  the  plaintiff  to 
establish  the  allegations  of  his  petition. 
aheibley  v.  Falet,  75  Neb.  823  (106  N. 
W.  1082). 

Proof  of  damagea. 

80.  (1877.)  Where  the  words  as  charged 
are  not  libelous  per  ae,  proof  of  some  damage 
must  be  made  by  plaintiff.  Oeialer  v.  Brown, 
6  Neb.  264. 

81.  ( 1886.)  In  an  action  of  ^nder 
where  words  set  out  In  the  petition  are  ac- 
tionable per  ae,  no  evidence  need  be  given 
of  actual  damage  to  the  character,  nor  of 
the  mental  suffering  stated.  Boldt  v.  Bud- 
wig,  19  Neb.  739  (28  N.  W.  280). 

82.  (1888.)  For  words  actionable  per  ae 
no  evidence  need  be  given  of  actual  damage 
to  character  to  recover.  Brooka  v.  Butcher, 
24  Neb.  300  (38  N.  W.  780). 

83.  (1896.)  Words  spoken,  imputing  an 
Indictable  offense,  are  actionable  per  »e,  and 
no  special  damage  need  be  proved.  Herzog 
V.  Campbell,  47  Neb.  370  (66  N.  W.  424). 

84.  (1900.)  Under  a  general  allegation 
of  loss  of  business.  If  evidence  of  special 

-  damages  Is  received  without  objection,  it , 
may  be  considered  by  the  Jury.  Bee  Pub- 
liahing  Co.  v.  World  Publiahing  Co.,  69  Neb. 
713  (82  N.  W.  28). 

85.  (1903.)  Where  the  publication  la 
libelous  per  ae,  the  plaintiff  is  not  required 
to  introduce  evidence  of  actual  damage  to 
entitle  him  to  substantial  damages.  Wil- 
Kama  v.  Fuller,  68  Neb.  354  (94  N.  W.  118). 

Admissibility. 

 Intent  and  malice. 

86.  (1894.)  In  an  action  for  slander, 
the  occasion  of  the  publication  making  the 
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case  on«  of  au&lifled  privilege,  evidence  of 
the  fidBlty  of  the  charges  Imputed  la  admla* 
slble  on  the  part  of  the  pMntlfC  as  tending 
to  prove  malice,  although  such  evidence  Is 
not  in  itself  sufficient  for  that  purpose. 
Laing  v.  NeUon,  40  Neb.  252  (68  N.  W.  846). 

87.  (1900.)  In  the  trial  of  an  action  for 
llhel,  evidence  of  express  malice  is  incompe- 
Bee  Publishing  Co.  v.  World  Puhliahing  Co., 
tent  to  determine  the  amount  Of  recovery. 
59  Neb.  713  (82  N.  W.  28). 

88.  (1900.)  If  a  plea  of  Justification  has 
been  tnteifmsed,  evidence  of  upress  malice 
may  be  received  for  the  purpose  of  disprov- 
ing the  claim  of  defendant  that  in  the  pub- 
lication of  the  article  he  acted  In  good  faith, 
from  proper  motives  and  for  Justifiable  ends. 
Bee  Publishing  Co.  v.  World  Publishing  Co., 
69  Neb.  713  (82  N.  W.  28). 

Mental  suffering. 

89.  (1894.)  In  an  action  for  slander, 
where  portions  of  the  language  used  are 
actionable  per  se.  It  is  not  erroneous  to  per- 
mit the  plaintiff  to  testify  that  the  publica- 
tions complained  of  caused  him  mental 
anxiety  and  suffering,  no  testimony  having 
been  admitted  as  to  details  or  as  to  the 
amount  of  damages.  JUiing  v.  Nelson,  40 
Neb.  252  (68  N.  W.  846). 

■    Previous  slanderous  words. 

90.  (1892.)  In  action  for  slander,  evi- 
dence la  admissible  that  defendant  uttered 
the  alleged  slanderous  words  at  other  times 
before  the  suit  than  those  mentioned  for  the 
purpose  of  showing  malice.  SicCleneghan  v. 
Rtid,  34  Neb.  472  (51  N.  W.  1037). 

■  —  Publications. 

91.  (1884.)  In  an  action  for  the  publi- 
cation of  an  alleged  libel  in  a  designated 
newspaper,  the  republication  of  the  same 
matter  in  other  papers  is  not  admissible  in 
evidence.  Vifguain  v.  Finch,  16  Neb.  506 
(19  N.  W.  706). 

92.  (1895.)  In  an  action  by  a  clergyman 
against  the  deacons  of  the  church,  for  libel 
in  making  a  written  accusation  of  miscon- 
duct against  him,  the  finding  and  Judgment 
made  by  the  church  in  the  trial  of  the 
clergyman  on  the  charges  were  not  compe- 
tent evidence  for  either  party  In  the  libel 
suit,  and  were  properly  stricken  out  of  the 
answer  of  the  deacons.  Piper  v.  Woolman, 
43  Neb.  280  (61  N.  W.  688). 

93.  (1898.)  In  a  suit  for  libel,  where  the 
defense  is  the  truth  of  the  matter  published, 
the  defendant,  to  exonerate  himself,  must 


establish  the  truth  of  each  libelous  charge 
made  and  published.  Neilson  v.  Jenam,  H 
Neb.  430  (76  N.  W.  866). 

94.  (1903.)  Evidence  of  the  extenrive 
circulation  of  a  paper.  In  which  an  allied 
libel  is  published,  may  be  admitted  for  the 
purpose  of  showing  the  extent  of  the  Injury. 
See  Publishing  Co.  v.  BhieXds,  68  Neb.  750 
(94  N.  W.  1029:  99  N.  W.  822). 

95.  (1903.)  In  an  action  for  libel,  evi- 
dence of  other  publications  In  the  same 
paper  containing  substantially  the  same  im- 
putation as  that  sued  upon,  whether  made 
before  or  after  the  latter,  or  even  after  suit 
brought,  may  be  admitted  in  evidence  for 
the  purpose  of  proving  malice  in  the  publi- 
cation sued  on.  Bee  Publishing  Co.  v. 
Shields,  68  Neb.  750  (94  N.  W.  1029;  99  N. 
W.  822). 

96.  (1906.)  The  title  or  heading  of  a 
published  article  is  a  part  thereof,  and  mast 
be  considered  in  determining  whether  the 
publication  is  libelous.  Sheiblev  v.  Xelaon, 
75  Neb.  804  (106  N.  W.  1034). 

InterpretAtion  of  statement  by  wit- 
ness. 

97.  (1888.)  In  action  for  damages  for 
defamation  of  character,  when  the  speaking 
of  the  words  are  admitted  and  their  truth  al- 
leged in  Justification,  It  is  error  without 
prejudice  to  permit  a  witness  to  testify  to 
the  speaking  of  words  of  substantially  the 
same  meaning  and  import,  and  give,  as  bis 
understanding  of  the  words  used,  the  same 
meaning  as  is  charged  in  the  petiUon  and 
Justified  la  the  answer.  Brooles  v.  Duteher. 
22  Neb.  644  (36  N.  W.  128). 

—  Extent  of  injury,  and  loss  of  bnsl- 

nees. 

98.  (1900.)  In  an  action  for  libel,  under 
the  allegation  of  loss  of  business,  it  is  com- 
petent for  the  plaintiff  to  prove  a  general 
loss  or  decline  of  patronage  without  nam- 
ing particular  customers  on  proving  that 
they  have  ceased  to  do  business  with  him. 
Bee  Publ\shing  Co.  v.  World  Publishing  Co., 
69  Neb.  713  (82  N.  W.  28). 

99.  (1900.)  In  the  trial  of  an  action  for 
damages  resulting  from  the  publicatioB  of 
a  newspaper  libel,  where  the  gist  of  the  ac- 
tion Is  injury  done  to  plaintiff's  business. 
It  Is  proper  to  show  the  extent  and  chsi^ 
acter  of  the  business  and  Its  volume  both 
before  and  after  the  publication  of  the  libel- 
ous article.  Bee  Publishing  Co.  v.  World 
PubKtMng  Co.,  69  Neb.  713  (81  N.  W.  M)- 
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—     Matteri  of  indQcement. 

100.  (1«94.)  Where  defendaot,  to  show 
a  reasonable  ground  for  statements  regard- 
ing plaintiff's  honesty,  relied  on  evidence 
that  plaintiff  had  mortgaged  to  defendant 
horses  belouging  to  a  third  peraon.  evidence 
of  statements  made  by  such  person  during  a 
church  trial,  to  the  effect  that  the  horses 
were  plaintiff's  and  that  he  had  a  right  to 
mortgage  them,  is  admissible.  Laing  v. 
Kelton.  40  Neb,  252  (58  N.  W.  846). 

 Mitigation. 

101.  (1895.)  In  an  action  for  slander  al- 
leged to  have  resulted  in  the  alienation  of 
the  affection  of  plaintilTs  husband,  evidence 
that  with  the  aquleacence  of  the  husband,  a 
person  was  employed  to  watch  plaintiff,  is 
admissible  as  tending  to  show  the  condition 
of  the  husband's  feelings.  C<ue  v.  Case,  45 
Neb.  493  (63  N.  W.  867). 

102.  (1906.)  That  a  libel  was  copied 
from  another  paper  is  not  a  defense  to  an 
action  brou|9it  for  its  publication,  but  under 
proper  circumstances  such  fact  may  be 
pleaded  and  shown  In  mitigation  of  dam- 
ages. Sheibley  v.  Huse,  75  Neb.  811  (106  N. 
W.  1028). 

.  Expert  or  opinion  evidence. 

103.  (1895.)  On  the  trial  of  the  libel 
suit  the  plaintiff  called  as  a  witness  another 
clergyman,  of  whom  he  Inquired  what  effect 
it  would  have  upon  a  clergyman  to  charge 
him  with  repeatedly  and  persistently  utter- 
ing statements  that  are  contrary  to  tbe 
truth,  and  with  defaming  the  good  name  of 
members  of  the  church.  The  wltnm  an- 
swered that  the  charge  would  "be  detrimental 
to  the  clergyman's  reputation  for  usefulness, 
and  would  destroy  his  reputation  for  honesty 
and  qualifications  for  his  office.  Held,  That 
the  evidence  of  the  witness  was  a  mere 
opi'  on  and  Its  admission  was  error.  Piper 
V.  Wootman,  43  Neb.  280  (61  N.  W.  S88). 

104.  (1900.)  Where  a  defamatory  article 
contains  an  Imputation  upon  tbe  solvency 
and  stability  of  a  large  newspaper  concern, 
It  is  proper,  In  the  trial  of  an  action  to  re- 
cover damages  occasioned  by  the  libel,  to 
show  by  expert  proo^  the  general  effect  of 
-such  an  article  on  tbe  business  of  such  a 
pubifsber.  Bee  PuWUhing  Co.  v.  World  Pulh 
lUhinff  Co.,  59  Neb.  713  (82  N.  W.  28). 

Weight  and  soAcieney. 

105.  (189S.)  In  an  action  for  slander 
wherein  the  defendant  was  charged  with 
having  spoken  of  the  plaintiff  as  an  "old 


cat,"  which  was  interpreted  as  meaning  a 
prostitute,  and  the  defendant  admits  baving 
spoken  tbe  words  as  charged,  without  any 
evidence  for  defense  an  instruction  to  re- 
turn a  verdict  for  defendant  Is  error.  Barr 
V.  Birkner,  44  Neb.  197  (62  N.  W.  494). 

106.  (1898.)  Where  the  evidence  shows, 
In  an  action  for  libel,  tbat  defendants  pub- 
lished a  signed  statement  charging  plaintiff 
with  the  theft  of  a  plow,  and  previously  to 
having  stolen  a  load  of  wood  and  other 
articles  in  Iowa  before  moving  to  this  state, 
and  generally  with  being  a  thief  and  per- 
jurer, a  verdict  for  defendant  cannot  stand 
when  there  Is  no  proof  that  the  charges  are 
true,  tfeitaon  v.  Jcfuen.  56  Neb.  430  (76  N. 
W.  866). 

D.  Damages. 
Elouents  of  damage. 

Pleading  damages,  see  ante,  |  59. 
Admissibility   of   mental   suffering,  see 
ante,  i  89. 

Admissibility  of  evidence  of  loss  of  busi- 
ness, see  ante,  H  98,  99. 

—  In  general. 

107.  (1900.)  In  this  state  the  measure 
of  recovery  in  all  civil  actions  is  compensa- 
tion for  the  injury  sustained.  Bee  Publish- 
ing Co.  V.  World  Publishing  Co.,  59  Neb. 
713  (82  N.  W.  28). 

108.  (1900.)  Where  the  gist  of  the  ac- 
tion is  Injury  done  to  plaintiff's  business,  the 
Jury  should  take  Into  account  the  probable 
future  as  well  as  tbe  actual  past,  and  assess 
tbe  damages  once  for  all.  Bee  Publishing 
Co.  V.  World  Publishing  Co.,  69  Neb.  713  (82 
N.  W.  28). 

109.  (1903.)  In  an  action  for  libel  In 
this  state,  the  recovery  Is  limited  to  com- 
pensatory damages,  and  the  defendant  is  not 
permitted  to  show.  In  mitigation  thereof, 
that  tbe  publication  was  without  bis  knowl- 
edge. Williams  V.  Fuller,  68  Neb.  364  (94 
N.  W.  118). 

110.  (1 907 . )  In  an  act  1  on  to  recover 
damages  for  an  alleged  libel,  It  is  not  error 
for  tbe  trial  court  to  Instruct  the  Jury  that 
under  the  law  of  this  state  punitive  dam- 
ages cannot  be  rr/>overed.  when  the  instruc- 
tion sufficiently  oc^dnes  the  meaning  of  such 
term,  and  the  Jury  are  further  Instructed 
as  to  the  true  measure  of  damages.  Fordyce 
V.  Richmond,  78  Neb.  752  (111  N.  W.  850). 

——Alienation  of  aflectlonB. 

111.  (1896.)  The  alienation  of  tbe  affec- 
tions of  a  husband  or  wife  and  loss  of  home 
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and  support,  which  are  proved  to  result 
from  the  circulation  of  slanderous  reports, 
charging  the  Injured  party  with  the  commis- 
sion of  the  crime  of  adultery,  are  such  nat- 
ural and  probable  consequeaces  of  the  re- 
ports as  to  constitute  them  proper  elements 
of  damages  in  an  action  of  slander  by  such 
party  against  the  slanderer.  Cate  v.  Caae, 
4S  Neb.  493  (63  N.  W.  867). 

 Wealth  of  defendant. 

112.  (1888.)  In  cases  of  libel,  wealth  of 
defendant  should  not  be  considered.  Rose- 
water  V.  Hoffman,  24  Neb.  222  (38  N. 
W.  857).  ' 

Amount  awarded. 

113.  (1888.)  A  verdict  for  $3,0(Kt.  in  an 
action  for  libel  for  calling  a  woman  a  prosti- 
tute, held  excessive.  Brook»  v.  Dutcher,  22 
Neb.  644  (36  N.  W.  128). 

114.  (1896.)  Verdict  for  (1,000  held  not 
excessive,  for  statements  charging  plaintiff 
with  Incestuous  intercourse  with  ber  father. 
Herzog  v.  Campbell,  47  Neb.  870  (66  N. 
W.  424). 

115.  (1900.)  It  is  the  business  of  a  Jury, 
In  an  action  for  the  publication  of  an  article 
libelous  per  ae,  to  determine  the  amount  of 
damage.  Bee  Publishing  Co.  v.  World  Pub- 
liahing  Co.,  59  Neb.  713  (82  N.  W.  28). 

116.  (1900.)  A  verdict  of  ?7,000,  for 
libel,  charging  a  rival  publication  with  be- 
ing bankrupt,  Is  excessive  and  a  remittitur 
of  $3,000  ordered.  Bee  Publishing  Co.  v. 
World  Publishing  Co.,  59  Neb.  713  (82  N. 
W.  28). 

117.  (1903.)  Damages  awarded  in  the 
sum  of  $2,500,  for  libeling  a  county  attorney, 
held  not  excessive.  Bee  Publishing  Co.  v. 
Shields,  68  Neb.  750  (94  N.  W.  1029;  99 
N.  W.  822). 

E.  Trial. 
Right  to  open  and  close. 

118.  (1884.)  In  an  action  for  libel, 
where  the  defendant  Justifies  and  pleads  tbe 
truth  of  the  charge  and  that  the  publica- 
tion was  founded  upon  rumor  and  was  with- 
out malice,  the  question  of  malice  being 
In  issue,  the  plaintiff  was  entitled  to  open 
and  close.  Vifquain  v.  Finch,  15  Neb.  605 
(19  N.  W.  706). 

Questions  for  jury. 

119.  (1894.)  In  an  action  of  libel  for 
publishing  a  statement  charging  the  plain- 
tiff with  having  committed  a  crime,  whether 
such  publication  was  maliciously  made,  and 
whether  Its  publication  was  an  Injury  to  the 


plaintiff,  are  questions  of  fact  for  tbe  Jury. 
Pokrok  Zapadu  Publishing  Co.  v.  Zizkovsky, 

42  Neb.  64  (60  N.  W.  358). 

120.  (1903.)  It  is  proper  to  submit  to 
the  Jury  whether  or  not  the  language  con- 
tained In  an  article  sued  u]^n,  when  fairly 
construed,  amounted  to  a  charge  of  bribery 
and  malfeasance  in  office  against  the  plain- 
tiff. Bee  Publishing  Co.  v.  Shields,  68  Neb. 
750  (94  N.  W.  1029;  99  N.  W.  822). 

121.  (1906.)  Unless  words  upon  which  a 
charge  of  slander  Is  based  are  plain  and 
unambiguous  in  their  meaning,  the  meaning 
intended  by  the  defendant  and  the  under- 
standing of  those  hearing  him  should  be  left 
for  the  Jury  to  determine.  Battles  v.  Tyson, 
77  Neb.  563  (110  N.  W.  299). 

Instructions. 

122.  (1885.)  In  an  action  for  slander,  on 
a  charge  of  larceny  and  embezzlement  as 
treasurer  of  a  school  district,  where  the 
testimony  Is  conflicting  as  to  the  funds  In 
tbe  hands  of  the  treasurer,  it  ts  not  error 
to  refuse  to  give  an  instruction  that  if  the 
treasurer  has  "refused  to  pay  any  draft, 
order,  or  warrant  drawn  upon  him  by  the 
proper  officer  or  officers,  this  would  consti- 
tute embezzlement."  Chaplin  v.  Lee,  18  Neb. 
440  (25  N.  W.  609). 

123.  (1886.)  Instruction  in  a  suit  for 
libel  held  properly  given  and  refused.  Boldt 

V.  Budwig,  19  Neb.  739  (28  N.  W.  280). 

124.  (1895.)  In  an  action  for  libel  in- 
struction directing  a  verdict  held  erroneous 
under  the  evidence.  JBarr  v.  Birkner,  44  Neb. 
197  (62  N.  W.  499). 

125.  (1903.)  Failure  to  caution  the  Jury 
against  punitive  damages  is  not  error  where 
the  court  has  instructed  them  to  allow  such 
damages  as  "under  all  evidence  would  be  a 
Just  compensation  for  tbe  Injury."  Whiting 
V.  Carpenter,  4  Unof.  342  (93  N.  W.  926). 

126.  (1903.)  In  an  action  against  a 
newspaper  publisher  for  an  alleged  libel  of 
a  county  attorney,  the  instructions  set  out 
in  the  opinion  held  not  prejudicial  to  de- 
fendant. Bee  PublUhing  Co.  v.  Shields.  68 
Neb.  750  (94  N.  W.  1029;  99  N.  W.  822). 

127.  (1903.)  Instructions  In  an  action 
for  slander  examined  and  approved.  Whiting 
V.  Carpenter,  4  Unof.  342  (93  N.  W.  926). 

Review. 

128.  (1892.)  In  an  action  for  slander 
and  to  recover  money  paid  under  duress, 
plaintiff  introduced  testimony  in  support  of 
his  cause  of  action;  the  defendant  there* 
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upoj  Introduced  evidence  to  sustain  his  an* 
Bwer;  the  plaintiff  then  Introduced  evidence 
to  rebut  the  evidence  introduced  by  the  de- 
fendant and  to  show  that  the  cattle  In  con- 
troversy in  fact  belonged  to  him,  and  were 
not  branded  as  claimed  by  the  defendant. 
Held,  No  error,  since  the  order  in  which 
proof  is  introduced  is,  to  a  great  extent,  in 
the  discretion  of  the  trial  court,  and  unless 
a  party  has  been  deprived  of  a  substantial 
right  or  there  Is  an  abuse  of  discretion  the 
action  of  such  court  will  not  be  reversed. 
McCleneghan  v.  Reid,  34  Neb.  472  (51  N. 
W.  1037 J. 

V.  CBUmrAI.  BESPONSIBILrET. 
Liability  in  generaL 

129.  (1886.)  A  libelous  charge  made  by 
A  against  B  contained  in  a  letter  written 
and  mailed  in  this  state  to  C,  residing  in 
another  state,  is  sufficient  to  render  A  liable 
In  this  state  for  the  offense.  Mills  v.  State, 
18  Neb.  675  (26  N.  W.  354). 

130.  *  (1886.)  To  render  a  husband  liable 
for  a  letter  containing  libelous  charges 
written  by  his  wife.  It  must  appear  either 
that  he  aided  in  or  authorized  the  writing. 
mm  V.  State,  18  Neb.  &75  (26  N.  W.  364). 

131.  (1894.)  In  a  prosecution  for  libel  it 
is  no  defense  that  the  writing  was  a  repeti- 
tion of  previous  oral  publications  and  that 
the  defendant  was  induced  to  make  the 
written  publication  by  acts  of  the  person 
concerning  whom  the  libel  was  published. 
Tallery  v.  State.  42  Neb.  123  (60  N.  V.  347). 

132.  (1895.)  Verbal  slander,  though  a 
tort  for  which  an  action  will  He  In  behalf 
of  the  party  slandered,  is  not  a  crime  under 
our  statutes,  and  a  person  cannot  be  pun- 
ished tberefor  by  a  criminal  proceeding  at 
the  suit  of  the  state.  Bohner  v.  Bohner,  46 
Neb.  204  (64  N.  W.  700). 

133.  (1897.)  A  false  or  malicious  publi- 
cation, in  print  or  writing,  which  tends  to 
Injure  the  reputation  of  another  person,  O"* 
to  bring  him  in  contempt,  hatred,  or  ridt* 
cule,  is  libelous,  and  the  publisher  Is  amen* 
able  to  the  criminal  law.  Raker  v.  Btttte, 
50  Neb.  202  (69  N.  W.  749). 

Truth  as  defense. 

134.  (1905.)  Id  a  criminal  prosecution 
under  the  provisions  of  section  47  of  the 


criminal  code,  for  publishing  an  alleged 
libelous  article,  the  truth  of  the  article, 
when  established,  is  a  perfect  defense. 
Razee  v.  state,  73  Neb.  732  (103  N.  W.  438). 

Clreulatlon  of  newspaper. 

135.  (1892.)  To  constitute  criminal  Ubel 
as  provided  for  by  section  47  of  the  criminal 
code,  it  is  not  necessary  that  the  newspaper 
clniuiate  to  any  considerable  extent,  if  at 
all,  out  of  the  state,  nor  that  it  circulate  In 
every  county  in  the  state,  but  it  must  ex- 
tend beyond  the  county  In  which  It  is  pub- 
lished and  have  a  general  circulation.  Koen 
V.  State,  35  Neb.  676  (53  N.  W.  595;  17  L. 
R.  A.  821). 

136.  (1892.)  In  a  prosecution  for  a 
false  and  malicious  libel  charged  to  have 
been  published  in  the  Kansas  City  Sun,  a 
newspaper  published  and  of  general  circu- 
lation In  Douglas  county,  Nebraska,  held, 
that  to  charge  a  felony  the  paper  must  be 
of  general  circulation  and  that  the  llmlta< 
tlon  to  one  county  merely  charged  a  mis- 
demeanor. Koen  V.  State,  36  Neb.  676  (63  N. 
W.  595;  17  L.  R.  A.  821). 

137.  (1905.)  A  newspaper  to  be  of  gen- 
eral circulation,  within  the  meaning  of  sec- 
tion 47  of  the  criminal  code,  must  circulate 
generally  beyond  the  county  where  it  Is  pub- 
lished. It  is  not  necessary  that  It  circulate 
in  every  county  of  the  state,  but  its  circu- 
lation must  extend  and  be  general  beyond 
the  county  where  it  is  published.  Raxee  v. 
State,  78  Neb.  732  (103  N.  W.  438). 

Burden  of  proof. 

138.  (1897.)  In  a  prosecution  for  crim- 
inal libel  it  is  error  to  so  instruct  the  Jury 
as  to  cast  upon  the  defendant  the  burden  of 
establishing  that  the  alleged  publication  was 
not  libelous.  AaJcer  v.  State,  SO  Neb.  202  (69 
N.  W.  749). 

Sufficiency  of  ertdenoe. 

139.  (1886.)  Where  on  an  indictment  for 
libel  for  matter  contained  In  a  letter  signed 
in  the  husband's  name,  he  was  found  guilty, 
and  the  testimony  tended  to  show  that  the 
letter  was  written  by  the  wife,  and  that  tne 
husband  did  not  aid  in  composing  or  author- 
ize the  use  of  the  libelous  words,  the  Judg- 
ment was  reversed.  Mills  v.  State,  18  Neb. 
B75  (26  N.  W.  354). 


1023 


Digitized  by 


11 


LICENSES. 


la 


UCENSES. 

ANALYSIS. 

I.  POB  OCCTTFATION  AND  PBIVILEGES. 

Bight  of  mimieipalltles  to  tax  or  llcoue,  H  l-6> 

Btft.-tory  proTisions  and  ordinance*,  $17-16. 

Nature  of  right  acquired,  1 17. 

IiicenM  and  tax  distinguished,  gS  18-S2. 

Subjects  of  license  or  tax. 

—~—  Idunch  stand  at  camp^meetlng,  (  23. 

 Sale  of  milk,  i  S4. 

 Fool  halls,  $1  &S-27. 

— —  Kanuftteture  of  artificial  stone^  1 88. 

 Bailroads,  t  S9. 

■   ■  '  Telegraph  companies,  30-33. 
——Interstate  or  federal  government  business,  fiS  34-37. 
'  Payment  of  tax  as  condition  precedent  to  buaineas,  1 88. 
Classification  of  occupations,  $|  39-41. 
Collecting  by  action,  %  4S. 
Imprisonment  for  failure  to  pay,  IS  43-48. 
Disposition  of  money  collected,  St  49-51. 
Recovery  of  payments  under  illegal  ordinanees,  8  B8. 

XL  IN  BESPECT  TO  BEAL  PBOPEBTT. 
In  general,  SI  63-66. 


I.  70B  OCCOPATION  AND  PBIYILEOES. 

Of  attorney  to  practice  law,  see  Attorney 
and  Client,  58  1-23. 

As  tax  on  insurance  companies,  see  Insur- 
ance, 88  7-23. 

Liquor  licenses,  see  Intoxicating  Liguort, 
III. 

Of  hawkers  and  peddlers,  see  Hawkers  and 
Peddlers. 

Effect  on  marriage  In  absence  of  license, 
see  Marriage,  8  3. 
To  practice  medicine,  see  Phj/sieians  and 

ourgeons,  88  6,  6- 

Bight  of  municipalities  to  tax  or  license. 

1.  (1890.)  Where  a  city  ordinance  Im- 
poses a  fixed  sum  upon  each  of  the  various 
avocations  therein  named,  and  makes  no  ex- 
ceptions In  favor  of  or  against  any  person 
who  may  reslre  to  pursue  the  business  taxed. 
It  doeb  not  violate  the  rule  respecting  uni- 
formity prescribed  by  the  constitution  and 
statute.  Magneau  v.  City  of  Fremont,  30 
Neb.  843  (47  N.  W.  280;  27  Am.  St.  Rep. 
436;  9  L.  R.  A.  736). 

2.  (1894.)  A  municipal  corporation  can- 
not tax  or  license  any  business  conducted 
exclusively  outside  of  the  city  limits.  West- 
em  Union  Telegraph  Co.  v.  City  of  Fremont, 
3d  Neb.  692  (58  N.  W.  415;  26  L.  R.  A.  698). 


8.  (1894.)  Cities  ot  over  five  thousand 
inhabitants  have  power  to  tax  any  business 
or  occupation  except  those  enumerated  In 

the  proviso  of  section  52,  chapter  2,  Com- 
piled Statutes.  Western  Union  Telegr^h 
Co.  V.  City  of  Fremont,  39  Neb.  692  (58  N. 
W.  415;  26  L.  R.  A.  698). 

4.  (1894.)  Under  section  62.  article  II, 
chapter  14,  Compiled  Statutes  1891,  each 
city  of  the  second  class  having  more  than 
five  thousand  Inhabitants  has  the  power  to 
levy  a  tax  upon  every  business  or  occupa- 
tion carried  on  within  the  territorial  limits 
of  the  municipality,  exmpttng  alone  those 
enumerated  In  the  proviso  clause  of  said 
section.  Western  Union  Telegraph  Co.  v. 
City  of  Fremont,  39  Neb.  692  (58  N.  W.  415; 
26  U  R.  A.  698). 

6.  (1894.)  The  power  to  levy  occupation 
taxes  must  be  exercised  as  a  means  of  regu- 
lation only,  and  not  as  a  means  of  producing 
revenue.  Littlefield  v.  State,  42  Neb.  223 
(60  N.  W.  724;  47  Am.  St.  Rep.  697;  27  L. 
R.  A.  588). 

6.  (1894.)  Considerable  latitude  will  be 
allowed  for  the  exercise  of  legislative  discre- 
tion In  fixing  the  amount  ot  occupation  taxes 
to  be  levied.  Littlefield  v.  Btate,  43  Neb. 
223  (60  N.  W.  724;  47  Am.  St.  Rep.  697;  27 
L.  R.  A.  588). 
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Statutory  provisions  and  ordinances. 

Validity  of  ordinance  providing  for  Im- 
prisonment for  failure  to  pay  Ucenae,  see 
poat,  143. 

Aa  to  interstate  commerce,  see  post,  1 34. 

7.  (1886.)  An  ordinance  Imposing  an  oc- 
cupation or  business  tax  upon  a  business 
must  oe  so  framed  as  to  make  the  tax  unl* 
form  tn  respect  to  the  classes  upon  which 
they  are  Imposed.  Caldwell  v.  City  of  Lin- 
coln, 19  Neb.  &69  (27  N.  W.  647). 

8.  (1890.)  While  the  penal  proTision  for 
the  enforcement  of  an  ordinance  Imposing 
an  occupation  tax  Is  TOld.  it  does  not  invali- 
date the  remainder  of  the  ordinance.  Mag- 
neau  v.  City  of  Fremont,  30  Neb.  843  (47  N. 
W.  280;  27  Am.  St.  Rep.  436;  9  L.  R.  A. 
736).  [Overruled.  63  Neb.  829;  64  Neb. 
342.] 

9.  (1890.)   The  provisions  of  aubdlTlaton 

VIII,  section  61,  article  II.  chapter  14,  Com- 
piled Statutes,  authorizing  cities  to  levy  and 
collect  occupation  taxes,  are  not  repugnant  to 
the  constitution,  liagneau  v.  City  of  Fre- 
mont, 30  Neb.  843  (47  N.  W.  280;  27  Am. 
St.  Rep.  436;  9  L.  R.  A.  736). 

10.  (1891.)  Provisions  of  subdivision  VIII, 
section  52,  article  II,  chapter  14,  Compiled 
Statutes,  authorizing  levy  of  occupation  tax, 
are  not  repugnant  to  sections  1  and  6,  article 

IX,  constitution.  Templeton  v.  City  'of  Tern- 
kamah,  32  Neb.  642  (49  N.  W.  373). 

11.  (1894.)  An  ordinance  placing  a  li- 
cense on  the  sale  of  milk  will  be  upheld 
by  the  courts  when  plainly  intended  as  a  po- 
lice regulation  and  the  revenue  derived 
therefrom  Is  not  disproportionate  to  the  coat 
of  Issuing  the  license  and  the  regulation  ot 
the  business  to  which  it  applies.  Littlefleld 
V.  State,  42  Neb.  223  (60  N.  W.  724;  47  Am. 
St  Rep.  697;  28  L.  R.  A.  588), 

12.  (1896.)  Where  a  city  ordinance  Im- 
posed an  occupation  tax  and  provided  only 
an  illegal  method  for  Its 'enforcement,  the 
whole  ordinance  Is  thereby  rendered  inop- 
erative. Oerman-American  Fire  In*.  Co.  v. 
City  of  Minden,  51  Neb.  870  (71  N.  W.  995). 

13.  (1897.)    A  dty  ordinances  imposed 

an  occupation  tax  and  provided  only  an  ille- 
gal method  for  its  enforcement.  Held,  That 
the  whole  ordinance  was  thereby  rendered 
inoperative.  Oerman-American  Fire  Ins.  Co. 
v.  City  of  Minden,  61  Neb.  870  (  71  N.  W. 
995). 

14.  (1899.)  Where  an  ordinance  imposed 
an  occupation  tax  and  provided  only  an  ille- 


gal method  for  its  mforcement,  the  whole 
ordinance  is  void.  City  of  OmaHa  v.  Har- 
mon, 68  Neb.  339  (78  N.  W.  623). 

16.  (1902.)  An  ordinance  whose  main 
object  is  to  license  and  regulate  a  business 
or  calling  is  not  wholly  void  because  a  pro- 
Tision imposing  a  small  occupation  tax  la 
not  clearly  expressed  in  its  title,  as  re- 
quired by  section  79  of  article  I,  chapter 
14,  Compiled  SUtutes  1901.  Morton  v.  State, 
64  Neh.  869  (90  N.  W.  108). 

16.  (1908.)  The  provisions  ot  an  ordi- 
nance to  ll<»ns8  and  regulate  the  business 
of  constructing  artificial  stone,  asphalt  and 
other  composite  walks  examined,  and  found 
unreasonable  and  void.  Gray  v.  City  of 
Omaha,  80  Neb.  526  (114  N.  W.  600). 

Nature  of  right  acquired. 

Nature  of  license  to  sell  liquors,  see  In- 
toxicating  Liquore,  H  374.  376. 

17.  (1906.)  A  licensee  has  no  property 
tractual  right  in  his  privilege,  so  aa  to 
render  a  revocation  of  his  license  a  Judicial 
act.  Munk  v.  Frink,  76  Neb.  172  (106  N. 
W.  435). 

License  and  tax  distinguished. 

18.  19.  (1901.)  Where  money  Is  collected 
or  paid  as  a  condition  to  obtaining  a  license. 
It  is  license  money,  and  not  a  tax,  under 
the  provision  of  section  6,  article  VIII  of 
the  constitution.  State,  e»  rel.  School  Dis- 
trict of  Lincoln,  V.  Aitfcen,  61  Neb.  490  (88 
N.  W.  395);  (1902)  fiteidl  v.  State,  ex  rel. 
School  District,  63  Neh.  696  (88  N.  W.  853). 

20.  (1902.)  If  the  purpose  of  the  city 
authorities  In  adopting  the  ordinance  was  to 
raise  revenue,  then  the  money  exacted  Is  a 
tax;  but,  if  regulation  was  the  end  and  ob- 
ject In  view,  the  money  results  from  an  ex- 
ercise of  the  police  power  and  is  license 
money.  State,  ex  rel.  School  District  of  Au- 
burn, V.  Boyd,  63  Neb.  829  (89  N.  W.  417; 
B8  L.  R.  A.  108). 

21.  (1902.)  An  ordinance  having  no  ele- 
ment of  regulation,  and  showing  on  its  face 
the  sole  purpose  of  the  city  authorities  in 
adopting  it  was  to  raise  revenue.  Is  a  tax 
ordinance,  even  though  the  right  to  engage 
in  the  business  or  calling  taxed  is  made  to 
depend  ui>on  paying  the  tax  and  obtaining  a 
license.  State,  ex  rel.  School  District  of  Avr 
Inirn,  v.  Boyd.  63  Neb.  829  (89  N.  W.  417; 
68  L.  R.  A.  108). 

22.  (1902.)  Whether  money  raised  uU- 
der  the  provisions  ot  a  municipal  ordinance, 
requiring  every  person  engaged  In  a  certain 


Digitized  by 


LICENSES. 


«33 


occupation  or  business  to  pay  a  fixed  sum 
annually  Into  the  city  treasury.  Is  license 
money,  within  the  meaning  of  section  5, 
article  VIII  of  the  constitution,  depends 
upon  the  BubBtance  and  purpose  of  the  ordi- 
nance rather  than  upon  its  form.  State,  ex 
Tel.  School  District  of  Auburn,  v.  Boyd,  63 
Neb.  829  (89  N.  W.  417;  68  L.  R.  A.  lOS). 

Subject  of  Itcenn  or  tax. 

Lunch  stand  at  camp-meeting. 

23.  (1882.)  When  a  camp-meeting  Is  lo- 
cated within  the  limits  of  a  city  or  village 
it  is  subject  to  the  ordinances  of  such  city 
or  Tillage,  and  a  person  duly  licensed  by 
such  Tillage  to  sell  articles  of  food  or  drink 
vlthin  the  limits  of  the  corporation  is  not 
required  to  take  out  a  permit  from  the  man- 
agers of  such  meeting  to  sell  such  articles. 
EX  parte  McXair,  13  Neb.  195  (18  N.  W. 
172;  42  Am.  Rep.  765). 

 Bale  of  milk. 

24.  (1894.)  Authority  is  conferred  upon 
the  city  of  Omaha,  by  its  charter^  to  license 
and  regulate  the  production  and  sale  of  milk 
within  its  limits,  and  attract  a  license  fee 
from  all  who  engage  in  such  buslneiis.  Lit- 
tlefleld  V.  State,  42  Neb.  223  (60  N.  W.  724; 
47  Am.  St.  Rep.  697;  28  h.  R.  A.  688). 

 Fool  halla. 

25.  (1898.)  The  legislature,  by  section  68, 
article  II,  chapter  13a,  Complied  Statutes, 
has  conferred  upon  cities  to  which  said  chap- 
ter applies  power  to  enact  an  ordinance  to 
license  and  prohibit  the  keeping  of  billiard 
and  pool  tables  for  hire  or  gain,  and  to  pro- 
Tide  for  the  Imposing  of  a  fine  upon  a  con- 
viction of  a  branch  of  such  ordinance,  and 
also  Imprisonment  in  the  city  jail  In  default 
of  the  payment  of  said  fine.  In  re  Langston, 
55  Neb.  310  (75  N.  W.  828). 

26.  (1902.)  Under  the  provisions  of  sec- 
tion 46,  and  subdiTlsion  XII  of  section  69, 
arUcle  I,  chapter  14.  Compiled  SUtutes  1901, 
Tillage  authorities  hare  ample  power  by 
ordinance  to  license  and  regulate  billiard 
and  pool  rooms.  Morgan  v.  ^State,  64  Neb'. 
369  (90  N.  W.  108). 

27-.  (1902.)  By  subdlTision  VIII,  secUon 
69,  article  Ii  chapter  14,  Compiled  Statutes 
1901,  Tillage  trustees  are  authorized  to  raise 
general  revenue  by  levying  and  collecting  a 
license  tax  on  persons  engaged  In  the  busi- 
ness of  conducting  billiard  and  pool  rooms. 
Morgan  v.  State,  64  Neb.  369  (90  N.  W.  108). 

i  i  Xannf  aeture  of  artlflcial  stone. 
Right  to  tax,  see  an:  \  S  16.  . 


28.  (1908.)  Where  there  is  no  express 
power  granted  to  a  city  to  license  or  regu- 
late the  business  of  constructing  artificial 
stone,  asphalt  or  other  composite  walks,  it 
cannot  be  Implied  from  the  grant  of  author- 
ity to  construct  and  repair  widks  of  such 
material  and  In  such  manner  as  the  mayor 
and  council  may  deem  necessary.  Gray  v. 
City  of  OmaKa,  80  Neb.  626  (114  N.  W.  600). 

 Railroads. 

29.  (1898.)  An  ordinance  by  a  city  of 
the  second  class  imposing  an  occupation  tax 
on  each  railroad  operating  as  a  common  car- 
rier within  the  city  limits  having  a  depot  or 
place  of  business  within  the  city  limits,  ex- 
cepting all  Interstate  business,  is  not  In  tIo- 
lation  of  the  federal  constitution  as  imposing 
a  burden  on  interstate  commerce,  nor  in- 
valid as  repugnant  to  the  state  constitution 
as  Imposing  a  tax  on  a  business  not  wholly 
carried  on  within  the  corporate  limits,  nor 
for  Imposing  a  tax  on  property  in  addition 
to  the  general  assessment  of  the  property. 
City  of  York  v.  Chicago,  B.  d  Q.  R.  Co,,  56 
Neb..672  (76  N.  W.  1066). 

 Telegraph  companies. 

30.  (1894.)  A  city  of  OTer  6,000  popular 
Uon  may  IsTy  an  occupation  tax  on  a  tele- 
graph company  for  the  priTllege  of  doing 
business  within  the  corporate  limits.  West- 
em  Union  Telegraph  Co.  v.  City  of  Fremont, 
39  Neb.  692  (58  N.  W.  46;  26  L.  R.  A.  45). 

31.  (1894.)  A  city  Of  the  second  elasa 
may  lawfully  enact  an  ordinance  imposing 
on  telegraph  companies  a  license  tax  of  a 
reasonable  sum  per  annum  for  the  privilege 
of  transacting  the  business  of  tel^aphy 
within  the  city;  and  the  fact  that  the  tele- 
grams received  and  delivered  within  the 
city  were  transmitted  orer  the  lines  of  the 
tel^raph  company  from  othen  points  within 
the  state,  or  that  the  messages  received  by 
it  at  its  office  or  place  of  business  In  the 
city  were  transmitted  to  various  other  places 
in  the  state,  does  not  invalidate  the  tax. 
Western  Union  Telegraph  Co.  v.  Citj/  of  Fre- 
mont, 39  Neb.  692  (58  N.  W.  46). 

92.  (1896.)  Municipal  corporations  may 
Impose  upon  telegraph  companies  doing  bus- 
iness within  the  city  limits  taxes  for  later- 
state  messages.  Western  Union  Telegraph 
Co.  V.  City  of  Fremont.  43  Neb.  499  (61  N. 
W.  724;  26  U  R.  A.  698). 

33.  (1903.)  A  Tillage  may  Impose  a  rea- 
sonable occupation  tax  upon  telegraph  com- 
panies, doing  business  within  the  village, 
which  have  compiled  with  the  telegraph  law 
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adopted  by  congress  In  1866.  Western 
I'nion  Telegraph  Co.  v.  Village  of  Wakefield, 
69  Neb.  272  (95  N.  W.  659). 

— ^— Interatatc^  or  federal  goTemment, 
bustncBs. 

34.  (1894.)  Where  a  telegraph  company 
is  engaged  ia  both  interstate  and  Intrastate 
business,  an  ordinance  levying  an  occupation 
tax  on  that  portion  of  such  business  which 
Is  carried  on  vholly  within  the  state  is  not 
repugnant  to  section  8.  article  I  of  the'  con- 
stitution of  the  United  States,  since  It  in  no 
way  interferes  with,  or  regulates.  Interstate 
commerce.  Western  Union  Telegraph  Co.  v. 
City  of  Fremont,  39  Neb.  692  (58  N.  W.  46). 

35.  (1894.)  State  and  municipal  author- 
ities are  iiowerless  to  impose  a  tax  upon  mes- 
sages to  or  from  other  states,  since  such  a 
tax  would  be  in  conflict  with  that  clause  of 
the  federal  constitution  which  gives  to  con- 
gress the  exclusive  power  to  regulate  com- 
merce among  the  several  states.  Wettem 
Union  Telegraph  Co.  v.  City  of  Fremont,  39 
Neb.  692  (58  N.  W.  45). 

36.  (1903.)  An  occupation  tax  on  tele- 
graph companies  by  a  village  should  be  so 
restricted  as  to  not  include  any  Interstate 
bnslness  or  business  of  the  government  of 
the  United  States  transacted  by  such  com- 
pany. Western  Union  Telegraph  Co.  v.  Vil- 
lage of  Wakefield,  69  Neb.  272  (95  N.  W. 
659). 

37.  (1903.)  Where  a  village  ordinance 
fmposes  a  tax  on  the  business  of  a  telegraph 
company,  transacted  tor  the  government  of 
the  United  States,  it  is  In  violation  of  the 
provisions  of  the  constitution  of  the  United 
States,  and  therefore  void.  Wettern  Union 
Telegraph  Co.  v.  Village  of  Wakefield,  69 
Neb.  272  (95  N.  W.  669). 

Fayment  of  tax  as  condition  precedent  to 
business. 

Payment  of  occupation  tax  as  condition 
to  issuing  liquor  license,  see  Intoxicating 
Liquors,  fi  120. 

38.  (1901.)  The  payment  of  an  occupa- 
tion tax  cannot  be  made  a  condition  prece- 
dent to  obtaining  a  license  to  conduct  the 
business  sought  to  be  taxed.  State,  ex  rel. 
School  District  of  Lincoln,  v.  Aitken,  61 
Neb.  490  (86  N.  W.  396). 

Clasaiflcatlon  of  ocenpatioiis. 

39.  (1902.)  A  classification  of  persons 
going  from  house  to  house  veniing  their 
own  products,  and  those  who  vend  In  the 
same  way  the  products  of  others,  for  the 


purposes  of  an  occupation  tax,  is  based  on  a 
valid  distinction.  Rosenbloom  v.  State,  64 
Neb.  342  (89  N.  W.  1053;  57  L.  R.  A.  922). 

40.  (1902.)  The  provision  of  the  constl* 
tutlon  (art  IX,  sec.  1)  authorizing  the 
taxation  of  persons  engaged  In  certain  oc- 
cupations, in  such  manner  as  the  legislature 
shall  direct  by  general  law,  .uniform  as  to 
the  classes  upon  which  It  operates,  forbids 
partiality  and  favoritism  and  makes  equal- 
ity before  the  law  a  rule  of  legislative  action. 
It  does  not,  however,  forbid  reasonable  clas^ 
siflcation  of  persons  for  the  puipose  of  taxa- 
tion. i;o«en&Joom  v.  State,  64  Neb.  842  (89 
N.  W.  1053;  57  L.  R.  A.  922). 

41.  (1904.)  Under  the  second  clause  ot 
section  1,  article  IX  of  the  constltntlon,  pro- 
viding for  the  taxation  of  persons  because 
of  the  business  or  occupations  in  which  they 
shall  he  engaged,  a  tax  possesses  the  requi- 
site character  of  uniformity  If  the  persons 
subject  to  it  are  duly  divided  Into  classes, 
and  the  law  operates  on  the  members  of  each 
class  uniformly  under  substantially  the  same 
circumstances  and  conditions.  Aachen  '<£ 
lUunich  Fire  Ins.  Co.  v.  City  of  Omaha,  72 
Neb.  518  (101  N.  W.  3). 

Collecting  by  action. 

42.  (1891.)  A  provision  of  an  ordinance 
imposing  a  license  tax  upon  certain  occu- 
pations, fixing  a  penalty  for  pursuing  such 

occupations  without  first  having  obtained  a 
license  therefor,  of  a  line  of  not  less  than 
five  dollars  nor  more  than  one  hundred  dol- 
lars, or  the  offender  might  be  imprisoned 
not  more  than  ten  days,  held,  that  the  fine 
and  imprisonment  clause,  although  void,  did 
not  affect  that  part  of  the  ordinance  which 
fixed  a  civil  liability,  and  the  tax  might  be 
collected  by  action.  Templeton  v.  City  of 
Tekamah,  32  Neb.  542  (49  N.  W.  373). 
[Overruled.    63  Neb.  829;  64  Neb.  342.] 

Imprisonment  for  failnre  to  pay. 

43.  An  ordinance  providing  for  Im- 
prisonment as  a  means  of  enforcing  a  license 
tax  Is  void  as  repugnant  to  the  constitution. 
(1889)  State  v.  Qreen,  27  Neb.  64  (42  N.  W. 
913);  (1890)  Magneau  v.  City  of  Fremont, 
30  Neb.  843  (47  N.  W.  280);  (1891)  Tem- 
pleton V.  City  of  Tekamah,  32  Neb.  542  (49 
N.  W.  373).  [Overruled.  Rosenbloom  v. 
State.  64  Neb.  342  (89  N.  W.  1053;  57  L.  R. 
A.  922.] 

44.  (1889.)  A  Tillage  has  authority  to 
levy  a  reasonable  occupation  tax  which  con- 
forms to  the  requirements  of  the  constitu- 
tion and  statute;  but  such  tax  is  a  mere 
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civil  liability  to  be  collected  by  levy  and 
sale  of  property  and  not  by  arrest  and  im* 
prlsonment.   State  v.  Oreen,  27  Neb.  64  (42 

N.  W.  913). 

45.  (1889.)  Where  It  is  necessary  to  li- 
cense a  traffic — as  the  sale  of  intoxicating 
liQUors — or  a  par.tlcular  kind  of  business 
which  If  not  licensed  and  regulated  may  be 
ueed  to  defraud  individuals  or  the  public, 
the  right  to  punlah  by  imprisonment  for  a 
failure  to  pay  the  license  fee  and  take  out 
license  Is  unquestioned,  because  such  power 
is  neceasaary  for  the  preserration  of  order 
and  welfare  of  society,  but  this  power  does 
not  apply  to  a  mere  occupation  tax.  State 
V.  Green,  27  Neb.  64  (42  N.  W.  913).  [Over- 
ruled.   63  Neb.  829  :  64  Neb.  342.] 

46.  (1897.)  Where  a  law  imposlUK  a  li- 
cense tax  provides  a  special  means  for 
enforcing  It,  the  method  bo  provided  Is  gen- 
erally exclusive,  and  If  the  only  method 
adopted  be  Illegal,  the  courts  cannot  substi- 
tute a  diflermt  and  legal  method.  Oerman- 
American  Fire  Ins.  Co.  v.  City  of  Minden,  51 
Neb.  870  (71  N.  W.  995). 

47.  (1898.)  Under  section  68,  article  II, 
chapter  13a,  Compiled  Statutes,  a  city  has 
power  to  Imprison  one  In  default  of  the  pay- 
ment of  a  fine  for  operating  a  billiard  hall 
without  obtaining  a  license.  Jn  re  Lang- 
ston,  65  Neb.  310  (75  N.  W.  828). 

48.  (1902.)  The  provision  of  section  164 
of  the  general  revenue  law  authorizing  fine 
and  Imprisonment  as  a  means  of  enforcing  a 

license  tax  does  not  trench  upon  the  consti- 
tution, and  is  therefore  valid.  Rosenbloom 
V.  State,  64  Neb.  348  (89  N.  W.  1053;  67 
L.  R.  A.  922). 

Disposition  of  money  collected. 

Of  liquor  licenses,  see  Intoxicatinff  L<* 
9ttor<,  H  138-164. 

49.  (1881.)  All  license  money,  arising 
under  the  general  revenue  laws,  belong  to 
the  school  fund  of  the  county,  city,  or  local- 
ity tn  which  they  are  collected.  Pleuler  v. 
State,  11  Neb.  547  (10  N.  W.  481). 

60.  (1901.)  A  school  district  is  not  en- 
titled to  any  of  the  proceeds  of  the  fines  and 
license  money  collected  under  the  ordi- 
nuices  of  a  city,  unless  some  part  ot  its 
territory  is  Included  within  the  territorial 
limits  of  such  city.  School  DUMct  No.  SO 
V.  School  District  of  Grand  Itland,  63  Neb. 
44  (88  N.  W.  120). 

51.  (1902.)  Whether  money  raised  un- 
der the  provisions  of  a  municipal  ordinance. 


requiring  every  person  engaged  In  a  certain 
occupation  or  business  to  pay  a  fixed  sum 
annually  into  the  city  treasury,  is  license 
money,  within  the  meaning  of  section  5, 
article  VIII  of  the  constitution,  depmds 
upon  the  substance  and  purpose  of  the  ordi- 
nance rather  than  upon  its  form.  State,  ex 
rel.  School  District  of  Auburn,  v.  Boytl,  63 
Neb.  829  (89  N.  W.  417;  58  U  R.  A.  108). 

Recovery  of  payment  under  illegal  ordi- 
nances. 

52.  (1886.)  The  right  to  recover  under 
the  statute  illegal  taxes  paid  under  protest 
is  applicable  to  a  business  tax  collected  un- 
der a  void  ordinance.  CaMwell  v.  City  of 
Lincoln,  19  Neb.  669  (27  N.  W.  647). 

U.  IN  BESPEOT  TO  BEAI.  PBOPBBTT. 

license  to  pass  over  land  as  evidence  of 
dedication,  see  Dedication,  1 48. 

To  railroad,  see  Railroads,  1 50. 

Care  required  of  railroads  as  to  llcoiaeee. 
see  Railroads,  11209,  210. 

In  general. 

53.  (1894.)   One  who  is  a  mere  licensee, 

without  consi deration ,  of  a  bam  to  store 
broom  corn,  promising  to_  vacate  for  a  pur- 
chaser is.  In  an  action  of  replevin  by  such 
purcliaser,  estopped  to  claim  a  right  of  pos- 
session of  the  barn.  Jameson  v.  Kent,  42 
Neb.  412  (60  N.  W.  879). 

54.  (1894.)  Bvldenw  that  a  road  master 
of  a  railroad  promised  the  owner  of  land, 
who  objected  to  the  construction  of  a  side- 
track thereon,  that  he  would  be  paid  for  the 
land  occupied  is  insufficient  to  prove  an  en- 
trance on  the  premises  under  a  license  and 
in  recognition  of  his  title.  Hanlon  v.  VnUm 
P.  R.  Co.,  40  Neb.  62  (68  N.  W.  690). 

55.  (1903.)  The  proprietor  of  an  eleva- 
tor, built  upon  the  right  of  way  of  a  rail- 
road company  by  pennlsslon  of  the  com- 
pany. Is  a  licensee  upon  the  premises  and 
must  ap6Ta.t»  hit  etevator  loading  cars  there- 
from, subject  to  the  right  of  the  company  to 
handle  Its  trains  and  use  the  track  for 
switching  purposes  In  the  ordinary  and 
usual  way  of  doing  such  work.  Chicago,  B. 
A  Q.  R.  Co.  V.  Qiffen,  70  Neb.  66  (96  N.  W. 
1014). 

66.    (1903.)   Where  a  railway  company, 

having  no  estate  in  land,  places  on  It,  with 
the  knowledge  and  consent  of  the  owner,  an 
embankment,  rtprapping,  ties  and  rails,  anl 
maintains  and  uses  such  track  for  its  own 
purposes,  without  objection  from  the  owner, 
such  track  remains  the  property  of  the  rail- 
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vay  company  tn  the  absence  of  any  agree- 
ment to  the  contrary  and  of  any  intention 
on  Its  part  to  make  sucb  track  appurtenant 
to  the  real  satate,  and  an  agreement  by  the 


licensor  that  the  track  shall  remain  the  prop' 
erty  of  the  railway  company  Is  Implied. 
Omaha  Bridge  A  Terminal  R.  Co.  v.  WMI 
ney.  68  Neb.  S89  (94  N.  W.  613). 


LIENS. 


.«  . ,  ANALYSIS. 
Definition,  |  1. 

Creation  of  lien,  |  2. 

Verbal  Uens,  {  3. 

■  ■      Between  debtor  and  creditor,  §S 


4,5. 


Equitable  Uens,  H  6,  7. 

Priorities  of  liens,  {{  8,  9. 

Redemption  by  Junior  lienor,  ||  10-12a. 

 Bight  to  interest,  i  13. 

BffTlew,  S  14. 


CaOSS-REFEBErtCES. 

Particular  Hens,  see  specific  topics. 

Lien  on  get  for  breeding,  see  Animals, 
116.  7. 

Of  agister,  see  Animals,  ||lg^. 
Of  taker-up  of  animals,  see  Animals, 
II  75-78. 

In  attachment,  see  AttachTitent,  ||  172-198. 

Priorities  of  attachment,  see  Attachment, 

SI  199-208. 

Priority  of  attachment  as  against  other 
Hens,  see  Attachment,  ||  209-217. 

Attorney's  lien  for  services,  see  Attorney 
and  Client,  11130-177. 

Against  assets  of  insolvent  bank,  see  SanJu 
and  Banfcin^,  1176-79. 

Priority  of  Uens  over  assignment  for  cred- 
itors, see  A«s<i;nmen(«  for  Benefit  of  Cred- 
itorg,  11134-136. 

Award  of  alimony  as  lien,  see  Divorce  and 
Alimony.  11184-189. 

Lien  acquired  by  creditors'  suit,  see  Cred- 
itors' Suit,  If  68,  69. 

On  payment  of  damages  for  property 
taken  by  condemnation,  see  imminent  DO' 
main.  ||  142,  143. 

Lien  of  execution,  see  Execution,  ||  51-97. 

Validity  of  oral  lien  as  against  creditors, 
see  Fraudulent  Conveyances,  |23. 

In  garnishment,  see  Oarni«ftm«nt,  ||  52-80. 

Of  Judgment,  see  Judgments,  11709-803. 

Of  landlord  for  rent,  see  Landlord  and 
Tenant,  ||  263-260. 

Of  landlord  or  tenant,  see  Landlord  and 
Tenant,  { 19. 

Of  life  tenant  on  payment  of  Incumbrance, 
see  Life  Bttatea,  ||  8-14. 


Lien  of  purchaser  for  lite  tenant  on  loss 

of  title,  see  Life  Estates,  I  5. 

Of  livery-stable  keeper,  see  Livery-atable 
Keeper,  ||  1,  2. 

Marshaling  liens,  see  Ifarshalinj;  Assets 
and  Securities. 

Of  materialmen  and  mechanics,  see  Me- 
chanics' Liens. 

Of  mortgages,  see  Mortgages,  ||  137-206. 

For  assessment  for  city  Improvements,  see 
Municipal  Cttrporations,  ||  S36-639. 

Of  partnership  against  copartner,  see  Port- 
nership,  IS  70,  71. 

Of  creditor  of  partnership,  see  Partner- 
ship. II  131.  132. 

Of  pledges,  see  Pledges. 

For  labor  and  materials  furnished  rail- 
road, see  Railroads,  ||  171-176. 

Of  purchaser  at  tax  sale,  see  Toraiioa, 
II  846-1006. 

Tax  liens,  see  TaxatU>n,  ||  417-453. 

Vendor's  Hen,  see  Vendor  and  Purchaser, 
II  336-377. 

Of  warehousemen  for  storage,  see  Ware- 
housemen, 114-6. 

Definition. 

1.  (1878.)  A  "Hen"  is  defined  to  be  "a 
hold  or  claim  which  one  person  has  upon 
the  property  of  anot^r  as  a  security  Cor 
some  debt  or  charge."  Sessions  v.  Irwin,  8 
Neb.  6. 

Creation  of  lien. 

2.  (1901.)  A  naked  promise  to  pay  an 
existing  debt  out  ot  a  particular  fund  does 
not  create  a  Hen  thereon.  Phillips  v.  Hogue, 
63  Neb.  192  (88  N.  W.  180). 
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Verbal  Hens. 

3.  (1887.)  A  verbal  contract  upon  suf- 
ficient consideration,  by  which  the  owner  of 
personal  property  gives  a  lien  upon  it.  Is 
valid.  Spark*  v.  Wilson,  22  Neb.  112  (34  N. 
W.  111). 

 Betweoi  debtor  and  creditor. 

4.  (1888.)  A  verbal  agreement  between 
k  debtor  and  creditor,  by  which  the  former 
tfves  a  Hen  upon  certain  property  to  the  lat- 
■\er,  1b  valid  between  the  parties,  but  void  as 
to  creditors  and  subsequent  purchasers  In 
good  faith.  Ostertag  v.  QalJirQith,  23  Neb. 
730  (37  N.  W.  637). 

6.  (1888.)  An  instruction  that  a  verbal 
lien  or  agreement  between  defendants  by 
which  one  was  to  have  the  crops  in  con- 
troversy would  not  constitute  title  therein 
sufficient  to  entitle  him  to  convert  it  to  his 
own  use,  thus  defeating  the  Hen  of  an  oe- 
cutlon  creditor  levied  without  notice.  JoAn- 
wn  V.  Walker,  23  Neb.  736  (37  N.  W.  639). 

Equitable  liens. 

6.  (1885.)  A  debtor,  while  the  owner-  of 
his  property,  sustains  two  distinct  relations 
In  regard  to  It,  viz.,  as  owner  and  as  quaai- 
trustee  for  his  creditors.  If  his  creditors 
*iave  taken  no  lien  upon  the  property  as  se- 
mrity  they  may  be  said  to  have  given  him 
credit  upon  the  Implied  agreement  that  his 
property  shall,  if  necessary,  be  applied  to 
the  payment  of  his  debts,  and  such  creditors 
have  an  equitable  Hen  upon  the  property  for 
that  purpose.  Smith  d  Crittenden  v.  Bands, 
17  Neb.  498  (23  N.  W.  356). 

7.  (1893.)  Where  the  purchaser  of  land 
mortgaged  and  conveyed  the  same  to  a 
bank,  and  after  foreclosure  proceedings  bad 
been  commoiced  by  the  vendor  the  bank,  at 
request  of  the  original  purchaser,  paid  a  sum 
of  money  due  on  the  purchase  contract,  the 
bank  in  an  action  against  it  to  quiet  title  Is 
entitled  to  the  sum  paid  by  It  to  the  orig- 
inal vendor,  with  Interest.  Dimick  v.  Orand 
Island  Banking  Co.,  37  Neb.  394  (66  N.  W. 
1066). 

Priorities  of  liens. 

8.  (1901.)  Ordinarily,  the  right  of  prior- 
ity as  between  persons  claiming  liens  upon 
real  property  1b  ^  be  determined  by  the  reg- 
istry act.  Rumerjf  v.  Lay.,  61  Neb.  756  (86 
N.  W,  478). 


9.  (1902.)  A  decree  of  foreclosure  of  a 
prior  Hen,  in  the  absence  of  an  express  ad- 
judication based  upon  proper  issues,  will  not 
have  the  efTect  of  determining  the  validity  or 
standing  of  a  subsequent  lien  as  between 
the  parties  thereto,  nor  of  preventing  the 
subsequent  incumbrancer  from  enforcing  the 
same,  as  to  such  parties,  against  the  prop- 
erty or  anything  representing  it,  in  their 
hands.  Gillian  v.  McDoMcall,  66  Neb.  814  (92 
N.  W.  991). 

Bedemption  by  Junior  lienM. 

10.  (1898.)  The  holder  of  a  Hen  may. 
for  his  own  protection,  discharge  any  prior 
valid  Hen  and  add  the  amount  to  his  own 
Hen.  Hew  England  Loan  &  Trust  Co.  v. 
SoHnson,  56  Neb.  50  (76  N.  W.  415;  71  Am. 
St.  Rep.  657). 

11.  (1898.)  The  discharge  by  a  Hen 
holder  of  a  prior  valid  tax  or  other  valid 
lien  is  not  a  voluntary  payment,  but  a  pay- 
ment in  invitum.  Xetc  England  Loan 
Trust  Co.  V.  RoMnson,  56  Neb.  50  (76  N. 
W.  415;  71  Am.  St.  Rep.  657). 

12.  (1899.)  A  Junior  Incumbrancer  Is 
entitled  to  redeem  a  senior  incumbrance  and 
to  an  assignment  of  the  security  redeemed. 
Anderson  v.  MeCloud-Love  Live  Stock  Co.^ 
58  Neb.  670  (79  N.  W.  613). 

12a.  (1900.)  A  junior  incumbrancer  who 
claims  priority  over  an  elder  equitable  Hen 
must  allege  and  prove  that  he  acted  In  good 
faith  In  the  transaction,  and  that  he  paid 
out  the  amount  secured  by  his  Hen  in  1b- 
norance  of  the  prior  equity.  Upton  v.  Bettg, 
69  Neb.  724  (82  N.  W.  19). 

 Bight  to  interest. 

13.  (1900.)  A  junior-  incumbrancer  who, 
to  protect  his  Hen,  takes  up  a  superior  Hen,. 
Is  entitled  to  interest  from  the  date  of  pay- 
ment. Leaviti  v.  Bell,  69  Neb.  595  (81  N. 
W.  614). 

Beriew. 

14.  (1899.)  Where  parties  rest  the  priori 
Itles  of  Hens  In  the  determination  of  a  def- 
Inately  stated  question,  the  reviewing  court 
will  not  settle  them  in  accordance  with  other 
conditions  or  fftcts  existing  In  the  case. 
Woolworth  V.  Parker,  57  Neb.  417  (77  N. 
W.  1090). 
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LIFE  ESTATES. 


ANALYSIS. 

Creation  and  termination,  fi§  1,  S. 

Xortgage  by  life  tenant,  S  3. 

Bepalxs  and  Improvements,  }  4. 

Bale  or  eonveyanoe  by  life  tenant,  |  5. 

Taxes  and  aHeumenta,  IS  6, 7. 

Payment  of  incnmbranoea  by  life  tenant,  ||  8-14. 

Bight  to  enjoin  nolaance,  1 16. 

Bight  of  leaaea  of  life  tenant  after  death  of  latter,  1 16. 


Cboss-References. 
See.  also.  Dower;  Curtesy;  Bemaindert. 
Homesteads  in  life  estates,  see  Honte- 
tteadt,  S67. 

Creation  by  deed,  see  Deed*,  %  176. 

Liability  to  reversioner  for  rent,  see  Re- 
mttinder$,  $4. 

Constraetlon  of  will  creating,  see  WilU, 
II 193-195. 

Creation  and  termination. 

1.  (1899.)  A  conveyance  by  warranty 
deed  to  B,  with  a  reservation  of  a  life  estate 
Id  tbe  grantor,  and  after  the  death  of  the 
latter  a  life  estate  to  C,  a  stranger  to  tbe 
deed,  conveys  no  estate  to  C,  since  a  reser* 
vation  in  a  deed  Is  Ineffectual  to  create  title 
in  a  stranger  to  the  conveyance.  Buchard  v. 
Walther,  &8  Neb.  689  (78  N.  W.  1061). 

2.  (1907.)  The  death  of  a  life  tenant 
terminates  the  rlg^t  of  possession  of  his  les- 
see. Mdgkitt  V.  Mankey,  79  Neb.  347  (112 
N.  W,  570). 

Mortgage  by  life  tenant. 

3.  (1893.)  Under  tbe  provisions  of  sec- 
tion 17,  chapter  36,  Compiled  Statutes,  if 
the  homestead  was  selected  from  the  aep- 
arate  property  of  either  husband  or  wife,  it 
vests  on  the  death  of  the  person  from  whose 
property  it  was  selected  In  the  survlTor  for 
life,  and  afterwards  In  his  or  her  heirs  for- 
ever, etc.  This  life  estate  the  aurvlvor  may 
mortgage,  and  the  purchaser  under  the  de- 
cree of  foreclosure  will  acquire  the  life  es- 
tate. NeJtraaka  Loan  &  Truat  Co,  v.  avuu- 
nn,  38  Neb.  616  (67  N.  W.  167). 

Bepairs  and  improvements. 

4.  (1901.)  Ordinarily,  a  life  tenant  who 
makes  betterments  upon  tbe  estate  is  not  en- 
titled to  be  reimbursed  for  the  same  by  the 
reversioners  or  out  of  the  reversion,  but  in 
case  he  should  be  so  entitled,  his  right  will 


not  pass  by  his  will  purporting  to  derlie  the 
lands  in  fee,  and  the  "Occupying  Claimants' 
Act"  will  not,  In  such  case,  be  available  to 
the  devisee  with  respect  to  betterments 
made  before  the  tennliiation  of  the  life  es- 
tate. Schimpf  V.  Rhodeioald,  62  Neb.  105 
(86  N.  W.  908). 

Sale  or  conveyance  by  life  tenant. 

6.  (1904.)  Where  a  will  conveying  a  life 
estate  only,  to  a  certain  person,  is  recorded 
in  the  olBce  of  the  register  of  deeds,  a  mort- 
gagee or  purcbasep  from  tbe  life  tenant  is 
charged  with  notice  as  to  his  title,  and,  on 
the  conveyance  being  set  aside.  Is  not  en- 
titled to  a  Hen  on  the  rents  and  profits  for 
the  purchase  money.  Albin  v.  Parmele,  70 
Neb.  740  (98  N.  W.  29). 

Taxes  and  assessments. 

6.  (1895.)  As  between  a  tenant  for  life 
and  tbe  reversioner  the  former  la  required 
to  pay  taxes  assessed  against  the  estate. 
Disher  V.  Di$her,  46  Neb.  100  (63  N.  W.  368). 

7.  (1898.)  As  between  the  life  tenant 
and  the  owner  of  the  fee.  It  is  the  duty  of 
the  former  to  pay  all  taxes  charged  against 
the  land  during  the  wnttnuance  of  his  es- 
tate. Bfiiech  V.  Tiemey,  66  Neb.  614  (76  N. 
W.  1090). 

Payment  of  incumbrances  by  life  tenant. 

8.  (1903.)  Where  a  tenant  for  life  pays 
off  a  mortgage  or  other  charge  upon  the  en- 
tire estate,  he  Is  presumed  to  do  so  for  his 

own  benefit,  and  may  preserve  and  enforce 
the  lien  for  reimbursement  over  and  above 
the  proportion  of  tbe  debt  which  he  Is  bound 
to  contribute.  Dotcning  v.  Hartshorn,  69 
Neb.  364  (95  N.  W.  801;  111  Am.  St  Rep. 
660). 

9.  (1903.)  Where  a  life  tenant  pays  off 
a  mortgage  upon  tbe  entire  estate,  the  Hen 
upon  the  entire  estate  may  be  kept  alive  as 
to  the  Individual  estate  or  Interest  of  the 
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person  paying  It  off,  by  taking  an  assign- 
ment.  Downing  v.  Hartshorn,  69  Neb.  S64 
(96  N.  W.  801;  111  Am.  St.  Rep.  550). 

10.  (1903.)  Where  a  life  tenant  pays  off 
a  mortgage  upon  the  entire  estate,  and  takes 
an  assignment  of  the  lien,  It  the  preserva- 
tion of  the  Hen  as  to  such  estate  or  Interest 
would  operate  fraadulently  or  Inequitably, 
It  will  not  be  permitted,  and  the  Hen  will  be 
deemed  extinguished  so  far  as  It  covered 
and  to  the  proportion  chargeable  upon  the 
individual  estate  or  interest  of  the  person 
paying  It  off.  Downtng  v.  Hartshorn,  69 
Neb.  364  (9B  N.  W.  801;  111  Am.  St  Rep. 
550). 

11.  (1903.)  The  rule  that  a  tenant  for 
life  who  buye  in  an  outstanding  incumbrance 
is  regarded  as  holding  it  for  the  benefit  of 
the  reversioner  as  well  as  for  his  own  hen- 
eflt,  means  only  that  he  will  not  be  per- 
mitted to  acquire  an  adverse  title  by  or 
through  such  purchase  or  otherwise  cut  out 
the  reversioner's  right  of  contribution  with- 
out affording  the  latter  an  opportunity  to  re- 
deem. Hence  It  will  not  operate  to  prevent 
assignment  of  the  Incumbrance  to  a  third 
person  and  a  foreclosure  suit  by  the  latter 
to  require  the  reversioner  to  redeem  to  the 
extent  of  tale  proportion  and  to  subject  the 
property  to  satisfaction  of  the  Incumbrance 
in  default  thereof.  Downing  v.  Hartshorn, 
69  Neb.  364  (96  N.  W.  801;  111  Am.  St.  Rep. 
560). 

12.  (1903.)  The  right  of  a  tenant  for  life 
who  has  paid  off  a  mortgage  upon  the  en- 
tire estate  to  preserve  and  enforce  the  lien 
exists  for  the  purpose  of  reimbursement  or 
contribution  only;  so  far  as  bis  estate  or 
interest  is  concerned,  in  the  absence  of  in- 
tervening Interests  or  other  special  clrcum- 
stancee  making  such  result  inequitable,  the 
lien  is  extinguished,  and  a  subsequent  as- 
signment of  the  whole  charge  Is  In  substance, 
the  creation  of  a  new  incumbrance  thereon. 


Downing  v.  Hartshorn,  69  Neb.  364  (95  N. 
W.  801;  111  Am.  St.  Rep.  550). 

13.  (1904.)  Ordinarily,  a  life  tenant 
who  pays  off  an  incumbrance  upon  the  fee 
win  be  entitled  to  be  reimbursed  by  the  r«- 
versioners  or  remaindermen  the  amount  so 
paid.  less  such  sum  as  will  equal  the  pres- 
ent value  of  the  annual  instalments  of  in- 
terest he  would  have  paid  during  his  life.  If 
the  incumbrance  bad  remained  so  long  In 
existence  with  lawful  interest  on  the  resi- 
due, BO  ascertained,  from  the  date  of  pay- 
ment. Tindatt  v.  Peterson,  71  Neb.  16«  (99 
N.  W.  659). 

14.  (1904.)  As  a  general  rule  a  life  ten- 
ant who,  in  order  to  preserve  the  estate,  has 
paid  off  and  discharged  an  Incumbrance 
upon  the  fee.  Is  entitled  to  reimbursement 
from  the  reversioners  op  remaindermen. 
TtndoII  V.  Peterson,  71  Neb.  160  (98  N.  W. 
688). 

Kight  to  enjoin  nuisance. 

15.  (1899.)  The  object  of  an  acUon  to 
enjoin  a  private  nuisance  is  to  prevent  de- 
fendant from  using  his  property  In  sndi  a 
manner  as  to  disturb  the  plaintiff  In  the 
reasonable  use  and  occupancy  of  his  prop- 
erty, and  a  tenant  for  life  may  maintain 
such  a  suit.  Lowe  v.  Prospect  Hill  Ceme- 
tery A«**n,  58  Neb.  94  (78  N.  W.  488;  4fi  L. 
R.  A.  237). 

Bight  of  lessee  of  life  tenant  after  death 

of  latter. 

16.  (1907.)  Where  the  leasee  of  a  life 
tenant  plants  crops  before  the  death  of  the 
life  tenant  and  consequent  termlnatliHi  of 
his  lease,  he  Is  entitled  to  reenter  to  culti- 
vate, harvest  and  remove  such  crops;  but 
this  right  of  entry  Is  not  inconsistent  with 
the  right  of  possession  of  the  reversioner. 
Edghill  V.  Mankey,  79  Neb.  347  (112  N.  W. 
B70). 

LIFE  INSURANCE 
See  Insurance. 
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ANALYSIS. 

L  fiTATXTTES  OF  LTICITATIONS. 

(A)  Nature^  and  construction  In  general. 

Nature  of  statutory  limitation,  ||  1-8. 
What  law  gorenu,  IS  9-11. 
BeiroactiTe  operation.  If  12,13. 
Applicability  of  conflleting  prorisioiu,  §  14. 
Limitation  as  againat  the  atate,  IS  15-17. 
Umltation  against  school  district,  S§  18-20. 
Parsons  against  whom  available,  §§  21,  22. 
Persons  who  may  rely  on  statute  as  defense,  |  88. 

(B)  Limitations  applicable  to  particular  aotiouk 

In.  goieral,  ||  24, 2S. 

Belief  on  ground  of  fraud,  S8  26-36. 

Becovery  of  personal  property,  §  37. 

Written  contracts,  IS  38,  39. 

Accounts,  H  40-42. 

Becovery  of  realty,  IS  48749. 

Mortgages,  |  50. 

Bents  and  profits,  S  61. 

Injuries  of  real  property,  I  52. 

a.  COKPUTATION  OT  PEBIOD  OF  LIMITATION. 

(A)  Accrual  of  right  of  action  or  defense. 

Causes  of  action  in  general,  S|  53-55. 

Title  and  possession  of  public  land,  ||  56-58. 

Contracts  in  general,  ||  69,  60. 

Money  received  by  agent,  IS  61-68. 

Conversion  of  animal  bind,  1 64. 

Interest  on  extension  of  time  payment,  S  65. 

Injury  to  land,  S  06> 

Lease  by  execution  purtdutser  to  mortgagor,  1 67. 
Setting  aside  decree,  S  68. 

(B)  IHsabiliUes  and  privil^^ 

Disability  of  plaintiff,  SS  69, 7a 
Insanity,  §S  71,  72. 
Infancy,  IS  73,  74. 

 Death  of  parent,  81  75, 79. 

Coverture,  S  77. 

Pendency^  of  legal  proceedings,  S  78. 

(C)  Absence,  non-residence,  and  concealment  of  person  or  property. 

Absence  and  non-residence,  ||  79-91. 

Concealment  and  absconding,  SI  03^  83. 
CD)  Ignorance  and  fraud. 

Want  of  knovledge,  1194,95. 

Fraud,  |$  06-100. 
Qg)  Commencement  of  action  or  other  proceeding. 

Voluntary  appearance,  SI  101,  lOiS. 

laananoe  and  serriee  of  summons,  IS  103-llOb 

Amended  pleadings,  SS  111-116. 

Subatitntlon  of  parties,  S  117. 
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HL  AOXNOWLBDOKEHT,  NEW  FBOHIS^  AHD  PABT  PAYMENT. 
BflTival  in  general,  §8  118, 119. 
Acknowledgment  or  new  promise. 

BecLuisite  of  acknowledgment,  SS  li^-126. 
Sufflciency  of  acknowledgment,  8§  127-136. 
■■    Warrant  by  city  aa  aeknowledgnunt,  f  136a. 
-Persona  by  Thorn  made,  ||  137, 138. 
Part  payment. 

 Bequisitea  of  payment,  {S  130, 14a 

 Sufflciency,  8S  141-149. 

Peraon  by  whom  made,  1 150. 

TV.  PLEADING. 

Pleading  anticipation  of  defense,  S8  1B1»  1S2. 
Necessity  of  pleading  statute,  U  103-159. 
Sufflciency  of  allegation,  88  160-163. 
Nature  of  defense  pleaded,  S  164. 
Demurrer  raises  defense,  88  165-168. 
Pleading  foreign  statute,  {  169. 
Burden  of  proof,  1 170, 
Xnatruetlons,  1 171. 


Cross-Rei'erences. 

Limitation  of  particular  actions  or  actions 
on  particular  classes  of  obllgatlonB,  see  par^ 
ticular  topics. 

Criminal  prosecutions,  see  Criminal  Law, 
88  87,  88. 

In  proceedlnes  in  bastard?,  see  Bastards, 
139. 

Action  for  breach  of  covenant,  see  Cove- 
nants, tS46-S0. 

Claims  against  decedent  estate,  see  Execu- 
tors and  Adminittratora,  {{ 114-117. 

Of  action  for  assignment  of  dower>  see 
Dower,  8  43. 

Of  actions  for  damages  fOr  taking  prop- 
erty for  public  purpose,  see  Eminent  Do- 
main, 88  280-287. 

Contract  ifmltiog  time  for  bringing  action, 
see  Contracts,  1 132. 

Actions  by,  or  against,  personal  repre- 
sentative of  deceased  person,  see  Executors 
and  Administrators,  §8  268-272. 

To  set  aside  conveyances  fraudulent  as  to 
creditors,  see  Fraudulent  Conveyances,  S8 
365-382. 

Action  on  Judge's  bond,  see  Judges,  88  35. 
Of  mandamus,  see  Mandamus,  8S  235-239. 
Of  action  on  city  warrant,  see  Municipal 

Corporations,  88  1084-1085. 

Of  actions  against  city  for  negligence,  see 
Municipal  Corporations,  55  822,  823. 

Of  foreclosure  of  mechanic's  Uen,  see  Me- 
chanics' Liens,  H  246-253. 

Against  second  petition  In  suit  against 
partners,  see  Partnership,  1 173. 


Effect  of  amendment  on  statute  of  limit*- 
tlons,  see  Pleading,  88  358-362. 

Actions  to  quiet  title,  see  Quieting  TUle, 
If  60-73. 

As  to  right  of  subrogation,  see  Subrogo' 
Hon,  8  63. 

As  against  township  warrants,  see  Towns, 
8  32. 

Action  for  trespass,  see  Treapatt,  |31. 
As  between  trustee  and  cestui  que  trust, 

see  Trusts,  8f  194-200. 

Of  action  to  set  aside  accounting  by  trus- 
tee, see  Trusts,  ||  148,  149. 

When  grist  mill  must  be  rebuilt  when  In- 
fant Joint  owner,  see  Water  and  Water- 
courses, 8167. 

I.  STATTTTES  OP  LIHITATIOH& 
A.  Nature,  and  Construction  in  GensraL 
Nature  of  atntatory  limitation. 

1,2.  (1877.)  The  statute  of  UmltaUons 
must  not  be  construed  as  merely  raising  a 
presumption  of  payment,  but  as  a  statute  of 
repose.  Mayherry  v.  Willoughbjf,  5  N^.  368 
(25  Am.  Rep.  491);  (1878)  Chapman  v. 
Kimball,  7  Neb.  399. 

3.  (1885.)  The  sUtute  of  UmltaUons  Is 
a  statute  of  repose,  which  is  available 
against  the  enforcement  of  stale  demands. 
Qatling  v.  Lane.  17  Neb.  80  (22  K.  W.  453). 

4.  (1898.)  Where  a  statute  oontUs  > 
right  of  actlim  not  existing  at  common  law, 

and  limits  the  duration  of  that  right,  sueb. 
limitation  relates  not  only  to  the  remedy, 
but  extinguishes  the  right.  Goodwin  v.  Cm- 
ningham,  54  Neb.  U  (74  N.  W.  315). 
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6.  (1901.)  The  right  to  commence  and 
prosecute  an  action  may  be  lost  by  delay. 
Pinkham  v.  Pinkham,  61  Neb.  336  (86  N. 
W.  285). 

6.  (1903.)  The  defense  of  the  statute  of 
limitations.  If  arall^ble  at  the  time  of  the 
commencement  of  the  original  action.  Is  a 
good  defense.  Strowbridffe  v.  Miller,  4  Unof. 
449  (94  N.  W.  825). 

7.  (1904.)  In  ejectment,  where  the  de* 
fense  la  based  upon  the  statute  of  limita- 
tions. It  is  not  error  to  refuse  to  Instruct  the 
Jury  "that  the  statute  of  limitations  Is  a  wise 
and  beneficial  law  and  is  intended  as  a  stat- 
ute of  repose  which  is  available  against  stale 
demands,"  when  the  jury  Is  properly  In- 
structed as  to  the  law  of  the  statute.  Net- 
ton  V.  Brisbin,  5  Unof.  496  (98  N.  W.  1057). 

8.  (1906.)  The  statute  of  limitations  Is 
an  affirmative  defense.  Von  Burg  v.  Van 
Engen,  76  Neb.  816  (107  N.  W.  1006). 

What  law  goTems. 

9.  (1882.)  Where  a  resident  of  Wiscon- 
sin made  a  promissory  note  in  1872,  due  In 
six  months  and  payable  in  that  state,  and  he 
removes  to  this  state  in  1875,  the  statute  of 
limitations  cf  this  state  does  not  commence 
to  mn  until  be  had  come  into  this  state. 
Harrison  v.  Union  NationaJ  Bank,  12  Neb. 
499  (11  N.  W.  762). 

10.  (1889.)  It  is  a  sufficient  defense  to 
an  action.  If  it  is  barred  by  the  statute  of 
limitations  of  another  state  in  which  de- 
fendant  resided  at  time  of  service  upon  him. 
Hov:er  v.  Auttman,  27  Neb.  251  (42  N.  W. 
1039). 

11.  (1893.)  Where  a  person  is  a  resident 
of  another  state  when  a  cause  of  action  ac- 
crued against  him,  and  afterwards,  but  be- 
fore the  debt  has  become  barred  by  the 
statute  of  such  state,  he  becomes  a  resident 
of  Nebraska,  the  statute  of  limitations  will 
commence  to  run  In  his  favor  here  from  the 
date  of  his  coming  into  the  state,  and  not 
before.  Minneapolis  Harvester  Works  v. 
Smith,  36  Neb.  616  (54  N.  W.  973). 

Betroactive  operation. 

12.  (1886.)  The  act  of  1869,  which  re- 
duced the  period  of  limitation  in  which  an 
action  to  recover  real  estate  could  be  brought 
from  twenty-one  years  to  ten  years,  and 
gave  a  reasonable  time  In  which  to  bring 
actions  before  It  took  effect,  applies  to 
causes  of  action  existing  before  the  passage 
of  the  statute.  O'Brien  v.  Go»Un,  20  Neb. 
847  (30  N.  W.  274). 


13.  (1908.)  Since  a  sutute  of  limita- 
tions relates  to  the  remedy,  the  legislature 
may  by  amendment  change  the  time  pre- 
viously given  for  commencing  an  action,  if 
the  new  statute  provides  a  reasonable  time 
to  institute  actions  which  have  accrued  be- 
fore the  amended  law  goes  into  effect.  Whif- 
fin  V.  Higginbotham,  80  Neb.  468  (114  N. 
W.  699). 

Applicability  of  conflicting  provisions. 

14.  (1902.)  Where  different  sections  of 
the  statute  of  llmitaUons  are  equally  ap- 
plicable, the  one  allowing  the  longer  period 
governs.  Crum  v.  Johnson,  3  Unof.  826  (92 
N.  W.  1064). 

Iilmitation  as  against  the  state. 

15.  (1881.)  Acts  of  limitations,  however 
sweeping  thein  terms,  are  never  held  to  In- 
clude the  state,  unless  it  be  specially  named. 
Kittle  V.  Shervin,  11  Neb.  65  (7  N.  W.  861). 

16.  17.  (1881.)  The  statute  of  limita- 
tions doee  not  run  against  the  state  or  Us 
subdivisions.  BJazier  v.  Johnson,  11  Neb. 
404  (9  N.  W.  543);  (1903)  McLucas  V.  8t. 
Joseph  4e  a.  /.  R.  Co.,  67  Neb.  603  (93  N.  W. 
928). 

Iilmitation  against  school  district. 

18.  (1887.)  The  legal  maxim,  "Lapse  of 
time  does  not  b,ar  the  right  of  the  sUte," 
can  only  apply  In  favor  of  the  sovereign 
power,  and  has  no  application  to  school  dis- 
tricts or  other  municipal  corporations  de- 
riving their  power  from  the  sovereign.  The 
statute  of  limitations  runs  for  or  against 
school  districts  in  the  same  manner  as  It 
does  for  or  against  Individuals.  May  v. 
School  District.  22  Neb.  20S  (34  N.  W.  877; 
3  Am.  St.  Rep.  266). 

19,20.  (1895.)  Under  section  21  of  the  code 
of  civil  procedure,  providing  that  "whra  a 
cause  of  action  has  been  fully  barred  by  the 
laws  of  any  state  or  country  where  the  de- 
fendant has  previously  resided,  such  bar 
shall  be  the  same  defense  In  this  state  as 
though  it  had  arisen  under  the  provisions 
of  this  title,"  an  action  is  barred  In  this 
state  when  the  defendant  has  resided  In  an- 
other state  for  the  full  period  of  limitations 
under  the  laws  of  that  state,  even  though 
the  cause  of  action  arose  here  and  the  de- 
fendant resided  here  when  it  arose.  Web- 
ster V.  Daviea.  44  Neb.  301  (62  N.  W.  484). 

Persons  against  whom  aTallable. 

21.  (1896.)  The  statute  of  limitations 
will  not  run  in  favor  of  strangers  to  a  trans- 
action against  a  claim  due  from  a  husband 
to  bis  wife  arising  out  of  such  transaction. 
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Dayton  Bptce-MilU  Co.  v.  Bloan,  49  Neb.  622 
(68  N.  W.  1040). 

22.  (1897.)  Since  the  enactment  of  the 
married  woman's  act  permitting  married 
women  to  sue  in  the  same  manner  as  if  they 
were  unmarried,  the  statute  of  limitations 
runs  against  women  during  coverture.  Jfur- 
phv  V.  Svana  City  Steam  Laundry  Co.,  52 
Neb.  693  (72  N.  W.  960). 

Fersoiu  who  may  rely  on  statute  as  de- 
fense. 

23.  (1900.)  Ordinarily,  a  third  party 
may  not  interpose  the  defense  of  the  statute 
of  limitations.  Plummer  v.  Rohman,  61 
Neb.  61  (84  N.  W.  600). 

B.  Limitations  Applicable  to  Fartlenlar 

Actions. 

In  general. 

24.  (1890.)  The  sUtute  of  limitations, 
although  confined  in  terms,  applies  to  all 
claims  that  may  be  made  the  ground  of 
action  at  law,  in  whatever  form  they  may 
be  presented.  State,  ex  rel.  Chemical  Nat. 
Bank,  V.  School  District,  30  Neb.  S20  (46 
K.  W.  613;  27  Am.  St  Rep.  415). 

25.  (1906.)  Section  16  Of  the  code,  pro- 
viding for  limitation  of  general  actions,  is 
applicable  to  ordinary  civil  actions  only. 
Mercer  Co.  v.  City  of  Omaha,  76  Neb.  289 
(107  N.  W.  566). 

B«Ilef  on  ground  of  fraud. 

26.  (1887.)  The  statute  limiting  an  "ac- 
tion for  relief  on  the  ground  of  fraud,"  to 
four  years  (code  of  civil  procedure,  sec.  12) 
applies  to  equity  suits  as  well  as  to  actions 
at  law.  Parker  v.  Kuhn,  21  Neb.  413  (32  N. 
W.  74;  60  Am.  Hep.  838). 

27-29.  (1887.)  An  action  for  relief  on  the 
ground  of  fraud  may  be  commenced  at  any 
time  within  four  years  after  a  discovery  of 
the  facts  constituting  the  fraud,  or  of  facts 
sufficient  to  put  a  person  of  ordinary  Intel* 
llgence  and  prudence  on  an  inquiry  which, 
if  pursued,  would  lead  to  such  discovery. 
Parker  v.  Kuhn,  21  Neb.  413  (32  N.  W.  74; 
60  Am.  Rep.  838) ;  (1888)  Hellman  v.  Davis, 
24  Neb.  793  (40  N.  W.  309);  (1889)  Wright 
V.  Davi$,  28  Neb.  479  (44  N.  W.  490;  26  Am. 
St.  Rep.  349);  (1896)  State,  ex  ret.  Commit' 
aioners  of  Brotcn  County,  v.  Boyd.  49  Neb. 
303  (68  N.  W.  510);  (1902)  Raymond  v. 
Schriever  Bros.,  63  Neb.  719  (89  N.  W.  30S). 

30.  (1892.)  An  action  for  relief  on  the 
ground  of  fraud  must  be  brought  within  four 
years  after  the  discovery  ol  the  facts  con- 
stituting the  fraud,  or  facts  sufficient,  if  pur* 


sued,  to  lead  to  such  discovery.  Eughet  v. 
Houaet,  33  Neb.  703  (50  N.  W.  1127). 

31,32.  (1893.)  The  lapse  of  four  years 
after  the  discovery  of  the  alleged  frauds^ 
or  of  such  facts  as  were  sufficient  to  demand 
such  investigation  by«p)alntlfr  as  would 
have  disclosed  the  alleged  frauds,  bars  an 
action  brought  for  relief  upon  the  ground  of 
such  fraud.  Horlxiflh  v.  Marsh,  37  Neb.  22 
(55  N.  W.  286). 

33.  (1902.)  The  lapse  of  four  years  after 
the  discovery  of  the  alleged  frauds,  or  of 
such  facts  as  were  sufficient  to  demand  such 
Investigation  by  plalntlft  as  would  have  dis- 
closed the  alleged  frauds,  bars  an  action 
brought  for  relief  upon  the  ground  of  such 
fraud.  Raymond  v.  SOirtever  Brot.,  63  Neb. 
719  (89  N.  W.  308). 

34,36.  (1902.)  An  action  tor  relief  on  the 
ground  of  fraud  is  barred  in  four  years  after 
the  cause  of  action  accrues,  but  the  cause  of 
action  is  not  deemed  to  have  accrued  until 
the  discovery  of  the  fraud.  Forsyth  v.  Bast- 
erday,  63  Neb.  887  (89  N.  W.  407). 

36.  (1905.)  Actions  for  relief  on  the 
ground  of  fraud  must  be  brought  within 
four  years  from  the  discovery  of  the  fraud 
or  such  facts  and  circumstances  as  are  In- 
dicative thereof,  and,  if  followed  up,  woald 
lead  to  fta  discovery.  Weckeriy  v.  Taylor, 
74  Neb.  84  (103  N.  W.  106S). 

Becovery  of  personal  property. 

37.  (1901.)  An  action  for  money  had 
and  received  must  be  brought  within  four 
years  from  receipt  of  the  money.  Murphy  v. 
City  of  Omaha,  1  Unof.  488  (95  N.  W.  680). 

Written  contracts. 

38.  (1897.)  The  period  of  limitatlonB  for 
an  action  on  a  written  contract  Is  five  years. 
Denman  v.  CMeoffO,  B.  ^  Q.  R.  Oo^  62  Neb. 
140  (71  N.  W.  967). 

39.  (1901.)  The  fact  that  under  the 
laws  of  Colorado  tbe  covenant  against  In- 
cumbrances runs  with  the  land  and  Inures  to 
the  benefit  of  every  subsequent  grantee,  does 
not  make  It  any  tbe  less  a  written  contract 
within  the  meaning  of  section  10  of  the  code 
of  civil  procedure.  Johnson  v.  Hesser,  61 
Neb.  631  (85  N.  W.  894). 

Accounts. 

Action  by  attorney  for  fee,  see  Attorney 
and  Client.  S  166. 

40.  (1888.)  In  an  action  on  an  account, 
tbe  items  of  the  account  had  nearly  all  been 
furnished  more  than  four  years  prior  to  the 
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cwamencement  of  the  rait;  the  plaintiff's 
testimony  was  to  the  effect  that  the  debt  had 

been  ctmtracted  under  a  special  contract  pro- 
viding; for  the  payments  to  be  made  for  a 
part  of  the  material  within  thirty  days 
after  it  was  fumished,  the  remainder  when 
defendant's  dwelling-house  was  completed; 
the  demand  for  that  which  had  been  fur- 
nished on  the  thlTty-days*  credit  was  barred 
by  the  statute  of  limitations  at  the  time  of 
the  commencement  of  the  action.  Held,  That 
if  this  teetimony  was  correct,  the  district 
court  erred  in  rendering  Judgment  tor  the 
whole  claim.  Ashbjf  v,  WMftbttrn,  2S  Neb. 
571  (37  N.  W.  267). 

41.  (1890.)  An  action  was  brought  by  A 
against  B  upon  an  account  for  threshing 
grain  in  the  years  1879,  1881,  1882.  The  ac- 
tion was  brought  in  1884,  the  summons 
served  on  the  defendant  being  dated  March 
22  of  the  latter  year.  Held,  That  as  more 
than  four  years  had  elapsed  the  item  for 
threshing  In  1879  was  barred  by  the  statute 
of  limiutions.  Reeves  v.  Nye,  28  Neb.  671 
(44  N.  W.  736). 

42.  (1901.)  An  action  on  account  is 
barred  In  four  years.  Mizer  v.  Emigh,  63 
Neb.  245  (88  N.  W.  479). 

Beeoirwy  of  realty. 

43.  (1875.)  The  change  In  the  statutory 
period  for  bringing  actions  for  the  recovery 
of  real  estate,  from  twenty-one  to  ten 
years,  made  by  amendment  to  section  6  of 
the  clTlI  code,  February  15,  1869,  applies  to 
actions  brought  since  the  taking  effect  of  the 
asMndment  The  time  existing  between  the 
paosage  and  taking  ^ect  of  the  act  was  al- 
lowed by  the  legislature  for  the  purpose  of 
bringing  actions  on  claims  then  existing,  be- 
fore the  same  were  barred  by  the  new  enact- 
ment. Horbach  v.  Miller,  4  Neb.  31. 

44.  (1882.)  An  action  by  a  divorced  hus- 
band against  the  wife  to  recover  title  to 
land  alleged  to  have  been  purchased  by  him, 
the  title  to  which  was  taken  by  the  wife. 
Is  barred  if  not  brought  within  ten  years 
from  the  time  the  conveyance  was  made  to 
the  wife.  Oray  v.  Gray,  13  Neb.  463  (14  N. 
W.  390). 

45.  (1890.)  Actions  for  the  recovery  of 
the  title  or  possession  of  lands,  tenements,  or 
hereditaments  may  only  be  brought  within 
ten  years  after  the  cause  of  action  accrues. 
FitzgeraH  v.  Brewtier,  31  Neb.  51  (47  N. 
W.  476). 

46.  (1894.)  Where  the  statute  of  limita- 
tions has  begun  to  run  against  the  owner« 
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of  real  estate  in  the  adverse  possesBlon  of 
another,  a  cimveyance  and  delivery  of  pos- 
session of  such  real  estate  by  such  adverse 
occupier  thereof  to  one  Incompetent  to  take 
title  to  such  real  estate  will  .npt  arrest  the 
running  of  the  statute  of  limitations  againet 
such  owners.  Myers  v,  McOavock,  39  Neb. 
843  (58  N.  W.  622;  42  Am.  St.  Rep.  627). 

47.  (1896.)  An  action  to  compel  the  re- 
conveyance of  land,  transferred  by  a  deed 
which  was  intended  as  a  mortgage  is  not 
barred  until  the  expiration  of  ten  years  after 
the  right  of  action  accrued.  Names  v. 
Names,  48  Neb.  701  (67  N.  W.  751). 

48.  (1901.)  An  action  for  dower  in  the 
district  court  Is  within  the  statute  of  limi- 
tations and  must  be  brought  within  ten 
years  from  the  time  It  accrues.  Beatt  v. 
McMenemy,  63  Neb.  70  (88  N,  W.  ISl;  93 
Am.  St.  Rep.  427). 

49.  (1903.)  The  right  of  way  of  the 
Grand  Island  Railway  company,  having  been 
acquired  by  grant  from  the  general  govern- 
ment for  the  construction  of  a  railroad,  the 
statute  of  limitations  is  not  a  defense  to  an 
action  brought  by  said  company  to  recoTer 
possession  of  a  strip  of  land  within  such 
right  of  way.  McLueas  v.  8t.  Joseph  4 
G.  I.  R.  Co,,  67  Neb.  612  (97  N.  W.  812). 

Mortgages. 

50.  (1876.)  A  mortgage  Is  not  a  "spe- 
cialty" within  the  meaning  of  the  statute 
of  limitations.  Seymour  v.  Street,  6  Neb.  8P 

Bents  and  profits. 

51.  (1882.)  An  action  for  rents  and  pro- 
fits Is  barred  In  four  years,  and  is  not  lim- 
ited to  the  time  of  servlee  of  summons  in 
the  action.  Harrell  v.  Oray,  12  Neb.  643  (11 
N.  W.  851). 

Injuries  of  real  property. 

52.  (1902.)  An  action  by  a  landowner 
for  damages  resulting  from  the  negliKcnt 
construction  of  a  road-bed  or  embankment 
by  a  railroad  company  does  not  accrue  until 
such  landowner  sustains  actual  Injury,  and 
Is  not  barrad  until  four  years  from  the  date 
of  such  Injury.  Missouri  P.  R.  Co.  v.  Hem- 
ingway, 63  Neb.  610  (88  N.  W.  673). 

II.  COMPUTATION  OF  PERIOD  07 

LIICITATION. 
Of  action  to  set  aside  conveyance  by 
debtor,  see  fraudulent  Conveyances,  {|  365- 
874. 

Time  to  sue  for  damages  from  construc- 
tion of  railroad,  see  RailroaOs,  |§  109-112. 
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Accrual  of  action  for  damages  for  con- 
structing railroad,  see  Railroads.  If  113-118. 

Accrual  of  actloo  (or  breach  of  covenant, 
see  Covenants,  H  35-37. 

Accrual  of  -  action  for  damages  for  prop- 
erty taken  for  highway  purposes,  see  HifrA- 
waju,  H 106-108. 

Tolling  statute  In  action  to  set  aside 
fraudulent  conveyance,  see  Fraudulent  Con' 
veyances,  «  380-382. 

Time  to  sue  to  set  aside  conveyance  by 
debtor,  see  Fraudulent  Conveyances,  11  375- 
382. 

Recording  deed  as'  beginning  of  statute 
to  set  aside  conveyance  as  fraudulent,  see 
Fraudulent  Conveyances,  %  372. 

Accrual  of  cause  of  action  for  malicious 
prosecution,  see  Malicious  Prosecution,  f|  40- 
42. 

A.  Aoerual  of  Bight  of  Action  or  Defense. 
Oausea  of  action  in  general. 

53,64.  (1901.)  The  statute  of  limitations 
does  not  begin  to  run  until  a  right  of  action 
has  accrued.  Brown  v.  Silver,  2  Unof.  164 
(96  N.  W.  281);  (1901)  City  of  Omaha  v. 
Xedick,  61  Neb^  16S  (86  N.  W.  46). 

66.  (1906.)  That  a  party  did  not  and 
could  not  know  the  full  damages  be  might 
sustain  at  the  time  does  not  alone  toll  the 
statute  until  the  full  consequences  are 
known.  Burling  v.  Allvord,  77  Neb.  861 
(110  N.  W.  683). 

Title  and  possession  of  public  land. 

66.  (1888.)  The  statute  of  limitations 
begins  to  run  against  one  acQulring  land 
from  the  goremment  at  the  tUne  of  Us 

entry  or  patent  thereon.  Carroll  v.  Patrick, 
23  Neb.  834  (37  N.  W.  671). 

67.  (1892.)  Where  a  party  acquired  title 
to  public  lands  under  the  United  States 
homestead  law  to  a  portion  of  which  an- 
other person  claims  title  by  adverse  posses- 
slon,  the  statute  of  Umltatlons  did  not  begin 
to  run  against  the  party  entering  the  land 
In  favor  of  the  one  holding  adversely  until 
the  right  to  the  patent  was  completed  by 
the  performance  of  every  act  required  of  the 
entryman  hy  the  homestead  law.  ilfillf  v. 
Trover,  35  Neb.  292  (53  N.  W.  67). 

58.  (1896.)  The  statute  of  Umltatlons 
begins  to  run  against  the  title  of  one  pur- 
chasing land  from  the  government  from  the 
date  of  his  compliance  with  the  requisites  to 
entitle  him  to  a  patent  thereof.  Dolen  v. 
Black,  48  Neb.  688  (67  N.  W.  760). 
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Oontraeti  In  gennraL 

69.  (1903.)  The  transactions  between  the 
parties  with  respect  to  the  land  in  question 
having  extended  over  a  long  term  of  years 
and  ap[>earlng  not  yet  to  have  ended,  the 
statute  of  limitations  Is  not  pleadable.  Haa- 
son  V.  Banson,  4  Unof.  880  (97  N.  W.  23). 

60.  (1903.)  An  action  on  contract  ac-  . 
crues  to  the  plaintiff  from  the  time  a  breach 

of  the  contract  occurs,  and  that  for  a  tort 
committed  no  action  accrues  to  a  plaintiff 
until  he  has  aufTered  damage  from  the  wrong- 
doing of  the  defendant.  O'Connor  v.  ^tna 
Life  Ins.  Co.,  67  Neb.  122  (93  N.  W.  137). 

Money  received  by  agent. 

61.  (1886.)  Where  there  is  no  conUnu- 
ing  trust  and  money  received  by  an  i^nt 
is  not  to  be  paid  at  a  date  later  than  Its 
receipt,  the  statute  of  limitations  will  ran 
In  his  favor  from  the  time  he  received  such 
money.  Amett  v.  Ztnn,  20  Neb.  591  (31  N- 
W.  240). 

62.  (1891.)  When  an  agent  Is  appointed 
to  collect  money  and  remit  to  the  principal 

after  deducting  bis  charges,  no  time  being 
stated  when  the  remittance  Is  to  be  made, 
the  statute  of  limitations  commences  to  run 
in  favor  of  the  agent  from  the  time  he  re- 
ceives the  money.  Campbell  v.  Roe,  3S  Neb. 
345  (49  N.  W.  452). 

63.  (1903.)  Where  a  borrower  of  money 
requests  the  lender  to  use  the  same  to  pay 
off  an  existing  note  and  mortgage,  and  the 
agent  of  such  lender  makes  such  payment 
but  (alia  to  demand  a  surrender  of  the  re- 
leased note  and  mortgage,  and  it  is  fraud 
In  the  hands  of  a  bona  fide  purchaser,  an 
action  for  damages  by  the  borrower  is  barred 
five  years  after  the  payment  was  mada 
O'Connor  v.  ^tna  Life  Ins.  Co.,  67  Neb.  122 
(93  N.  W.  137). 

Conversion  of  animal  hired. 

64.  (1890.)  Where  a  party  hires  a  boar 
under  a  contract  to  return  it  within  a  short 
time,  the  statute  of  limitationa  begins  to  run 
from  the  time  of  the  demand  for  a  return 
of  the  animal.  Reeves  v.  Nye,  28  Neb.  671 
(44  N.  W.  736), 

Interest  on  extension  of  time  of  payment. 

65.  (1898.)  Where  a  Judgment  debtor, 
to  procure  an  extension  of  time  for  pay- 
ment, agreed  to  pay  lienor  Interest  la 
addition  to  the  rate  fixed  by  the  original 
contract,  the  additional  interest  was  pay- 
able with  the  principal,  and  the  statute  of 
limitations  did  not  begin  to  run  against  the 
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additional  Interest  nntll  the  principal  waB 
paid.  Qreenxoood  v.  Fenton,  64  Neb.  573  (74 
N.  W.  843). 

Injary  to  land. 

66.  (1890.)  Where  a  railway  bridge  Is 
w  negligently  constructed  across  a  rirer  as 
to  form  an  unlawful  obBtruetton  and  be- 
come a  nuisance  by  cauBlng  an  overflow  of 
the  r4Ter,  no  right  of  action  accrues  to  a 
landowner  until  he  suBtatns  an  actual  In- 
jury caused  by  such  unlawful  obstruction. 
Omaha  <£  R.  V.  R.  Co.  v.  Bmon,  29  Neb.  492 
(46  N.  W.  39). 

Lease  by  execution  purchaser  to  mortgagor. 

67.  (1904.)  Where  after  a  conveyance 
by  sberitt'B  deed  of  a  mill  property  on  fore- 
closnre  sale,  the  premises  are  leased  by  the 
purchaser  to  the  mortgagor,  possession  of 
any  portion  of  the  property  or  its  appurte- 
nances, derived  by  third  persons  from  the 
tenant,  will  not  stop  the  running  of  the 
statute  of  limitations  in  favor  of  the  lessor's 
title.  Johiun  V.  Sherman  Odimly  Irrtga- 
tton.  Water  Power  d  Improvement  Oo.,  71 
Neb.  462  (98  K.  W.  1096). 

Setting  aside  decree. 

68.  (1901.)  Constructive  notice  of  a  deed 
Is  not  constructive  notice  of  a  finding  and 
decree,  which  is  not  referred  to,  nor  men- 
tioned In  the  deed,  and  the  recording  of  such 
deed  does  not  set  in  motion  the  statute  of 
limitations  as  against  an  action  to  set  aside 
such  findings  and  decree.  Cushinj/  v. 
Sehoenemanm,  1  Unof.  482  (96  N.  W.  346). 

B.  Dlaalimtles  and  Pri-rllegMS. 
DisabiUty  of  plaintiff. 

69.  (1896.)  Where  the  statute  requires 
a  certain  thing  to  be  done  within  a  specified 
time,  as  a  condition  precedent  to  maintain- 
ing an  action,  the  disability  of  plaintiff  will 
not  eitend  the  time  of  performance,  if  a  rea- 
sonable time  remain  for  such  performance 
after  the  removal  of  the  disability.  City  of 
HaBtings  v.  Foxworthy,  46  Neb.  676  (68  N. 
W.  965). 

70.  (1907.)  If  the  remainderman  be  un- 
der a  legal  disability  when  the  cause  of  ac- 
tion accrues,  the  statute  will  not  commence 
to  run  against  him  until  the  disability  is  re- 
moved- Hobaon  v.  Huxtable,  79  Neb.  340 
(116  N.  W.  278). 

Xosanity. 

71.  (1902.)  Insanity  to  stop  the  run- 
ning of  the  statute  of  limitations  must  be 
neb  as  to  amount  to  a  total  vmt  of  un- 
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derstanding  of  ordinary  business  affairs. 
Clarke  v.  Irwin,  63  Neb.  539  (88  N.  W.  783). 

72.  (1904.)  Where  the  undue  influence 
Is  alleged  and  shown  to  have  continued  to 
the  grantor's  death,  seven  years  later,  only 
Interrupted  by  his  violent  insanity  toward 
the  last,  and  the  control  oi  both  jierson  ana 
property  of  the  grantor  lasted  to  the  end, 
the  statute  of  limitations  against  an  action 
to  set  aside  the  deeds  will  not  commence  to 
run  until  his  death  as  against  his  heirs. 
AUtrich  V.  Bteen,  71  Neb.  38  (98  N.  W.  445). 

Infancy. 

78.  189a.)  Wnere  one  of  Uie  owners  « 
a  grist  mill  that  has  been  destroyed  is  s 
minor,  th«  Umltation  of  the  time  within 
which  to  rebuild  does  not  begin  to  run 
against  him  until  he  has  attained  his  ma 
Jority,  and  such  time  is  also  extended  to  th*. 
other  Joint  owners.  Thompson  v.  Wiggen- 
horn,  34  Neb.  718  (B2  N.  W.  406). 

74.  (1903.)  The  statute  of  limitations, 
as  to  adverse  possession,  dees  not  run 
against  persons  while  under  disability,  such 
as  minors;  and  an  action  brought  to  re- 
cover an  interest  In  real  estate  within  ten 
yeara  after  they  nrrlTe  at  the  age  of  ma- 
jority is  commenced  In  time.  Alher$  v. 
Koaehtk,  68  Neb.  62*. 

 Death  of  parent. 

75.  (1888.)  If  statute  of  limitations  be- 
gan to  run  during  the  lifetime  of  parent, 
his  death  and  the  minority  of  children  will 
not  arrest  It  Hardy  v.  Biddle,  24  Neb.  67P 
(89  N.  W.  841). 

76.  (1891.)  Where  plaintiffs  claim  titli 
to  land  through  their  father,  now  deceased 
the  statute  of  limltationa  la  not  tollei 
trom  the  death  of  the  father  to  the  attain 
ment  of  majority  by  plaintiff.  Bo/Io«  e 
Bherwooa,  32  Nob.  666  (49  N.  W.  790;  50  N 
W.  1181). 

Coverture. 

77.  (1903.)  The  statute  of  limitations 
respecting  actions  for  the  recovery  of  real 
property  runs  against  married  women  dur- 
ing coverture,  whether  residents  or  non- 
residents of  this  sUte.  Linton  v.  Heye,  69 
Neb.  460  (96  N.  W.  1040;  111  Am.  St.  Rep. 
656). 

Pendency  of  legal  proceedings. 

78.  (1905.)  While  an  issue  Is  being  liti- 
gated in  the  courts,  the  statute  of  limita- 
tions will,  not  run  In  favor  of  one  of  the 
parties  to  that  litigation  and  against  the 
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other  as  to  any  claim  depending  upon  the 
result  ot  that  litigation.  Fir$t  Xat.  Bank 
of  Pkattmouth  V.  Oiltton,  74  Neb.  236. 

C.  Absence,    Kon-residence,  and  Conceal- 
ment of  Person  or  Property. 
Absence  and  non-residence. 

79.  (1875.)  The  mere  temporary  ab- 
sence of  a  debtor  from  the  state,  when  such 
debtor  has  a  usual  place  of  residence  therein 
where  service  of  summons  can  be  had  upcm 
him,  does  not  suspend  the  statute  of  limita- 
tions.  Blodoett  V.  Vtlev,  4  Neb.  25. 

80.  (1876.)  It  was  the  Intmtion  to  glT« 
the  creditor  five  full  years  in  which  to  com- 
mence his  action,  and  the  period  of  an  ab- 
sence, suspending  the  running  of  the  stat- 
ute^ is  not  to  be  computed  to  any  part  of  the 
time  within  which  the  action  may  be  tnuught 
Seifmour  v.  Street,  6  Neb.  86. 

81.  (1876.)  Where  a  man,  having  a  wife 
and  family,  went  to  Colorado  in  the  spring 
of  1861,  and  was  elected  and  served  as  a 
member  of  the  territorial  legislature  in  the 
years  1862  and  1863,  and  in  the  years  1865 
and  1866  held  the  office  of  Jud^  of  the  dis- 
trict and  supreme  courts  of  that  territory, 
his  wife  and  a  portion  of  his  family  con- 
tinuing to  reside  in  Nebraska  City,  this 
state,  the  place  of  residence  of  his  wife  was 
not  his  usual  place  of  residence  during  such 
absence  and  the  statute  of  limitations  was 
tolled  during  hia  absence.  8ej/inour  v. 
Street,  6  Neb.  85. 

82.  (1877.)  The  proviso  to  section  17  of 
the  code  of  civil  procedure,  that  the  ab- 
sence from  the  state,  death  or  other  disabil- 
ity of  a  non-resident,  shall  not  operate  to 
extend  the  time  within  which  actions  in 
rem  shall  be  commenced  by  and  against 
such  non-resident,  applies  to  mortgagee. 
Peters  v.  Dunnella,  5  Neb.  460, 

83.  (1880.)  When  a  party  lives  In  Iowa 
and  conducts  a  business  in  Plattsmouth, 
this  state,  where  he  is  present  nearly  every 
day,  and  later  movra  with  his  family  to  Ne- 
braska, the  statute  of  limitations  commenced 
to  run  when  he  -  removed  from  that  state 
with  his  family.  Edgerton  v.  Wachter,  9 
Neb.  500  (4  N.  W.  85). 

84.  (1882.)  Section  20  of  the  code  of 
civil  procedure,  which  provides  for  the  run- 
ning of  the  statute  of  limitations  against 
persons  out  of  the  state,  applies  to  all  per- 
sonal causes  of  actions,  whether  they  accrue 
within  or  without  this  state,  or  in  favor  of 
a  resident  or  non-resident  thereof.  Hartley 
V,  Crawford,  12  Neb.  471  (U  N.  W.  729). 


86.  (1882.)  Where  the  statute  of  llmita- 
tiona  has  begun  to  mn  a^nst  one  a  resi- 
dent of  another  state  and  he  removes  to  this 
state  before  the  full  time  has  run,  the  time 
ot  bis  residence  in  the  other  state  after  the 
note  became  due  cannot  be  added  to  the 
time  of  his  residence  In  this  state,  before 
the  commencement  of  the  action,  to  create 
the  bar  of  the  statute.  Bairison  v.  Union 
Nat.  Bank,  12  Neb.  499  (11  N.  W.  762). 

86,87.  (1887.)  The  cause  of  action  accrued 
in  1875.  In  1877,  defendant,  who  was  in 
budneas  in  O.,  in  this  state,  changed  his 
place  of  business  to  D.,  In  Dakota  territory. 
From  that  time  until  1880  his  family  re- 
mained in  O.,  when  bis  wife  lolned  him  in 
Dakota,  and  remained  there  about  four 
months.  In  1881  his  family  all  Joined  him 
in  Dakota.  The  principal  part  of  the  time 
from  1877  until  1881  his  family  resided  in 
the  place  occupied  by  him  prerloas  to  his 
departure.  He  occasionally  visited  O.  bat 
did  not  make  that  his  usual  place  of  abode. 
Held,  Sufficient  to  sustain  a  finding  that  bis 
"usual  place  of  residence"  was  not  in  0.  and 
that  the  statute  of  limitations  did  not  mn. 
i^&e«  V.  Tliomat,  22  Neb.  641  (36  N.  W. 
411). 

88.  (1888.)  Defendant  moved  with  his 
family  and  personal  property  to  the  home- 
stead of  his  widowed  mother  in  Oage  county, 
Nebraska,  and  from  that  time  until  the  date 
of  the  commencement  of  the  action  kept  bis 
property  there.  At  frequent  intervals  dar- 
ing that  time  while  engaged  in  railroad 
building  he  would  be  absent  from  the  state, 
sometimes  taking  his  family  with  him  and 
living  at  hotels  in  the  places  where  be  was 
working,  but  always  returning  to  the  home- 
stead when  each  Job  was  finished.  Held, 
That  bis  absence  from  the  state  did  not  toll 
the  statute  of  limitations.  Marx  a  Kempner 
V.  KilpatricJc,  26  Neb.  107  (41  N.  W.  111). 

89.  (1892.)  To  prevent  the  running  of 
the  statute  of  limitations  against  a  party 
who  has  removed  from  the  state  the  ab- 
sence must  be  such  as  will  prevent  ihe  bring- 
ing of  an  action  against  him  during  such 
absence.  If  there  is  no  suspension  of  the 
right  to  bring  and  maintain  a  suit,  the  mn- 
nlng  of  the  statute  will  not  be  Interrupted. 
Omaha  d  F.  L.  d  T.  Co.  v.  Parker,  3$  Neb 
775  (51  N.  W.  139;  29  Am.  St  Rep.  606). 

90.  (1902.)  In  determining  the  period 
of  a  debtor's  absence  from  the  state  within 
ttie  meaning  of  section  20,  code  of  civil  pro- 
cedure, it  la  not  proper  to  reckon  tht  agsre- 


2040 


Digitized  by 


Google 


!01 


LIMITATION  OF  ACTIONS. 


gate  number  of  boars  during  which  he  is 
oat  of  the  state,  but,  where  tt  appears  that 
he  came  regularly  to  his  office  in  the  state 
each  working  day  of  the  year  except  for  a 
brief  annual  Tacatlon,  If  the  aggregate  of 
such  vacations  and  of  the  days  on  which  he 
did  not  come  to  his  offlce  does  not  extend 
the  statutory  period  of  limitation  to  or  be* 
yond  the  date  of  suit,  the  caoae  of  action  li 
barred.  WeMer  v.  Oifieen*  Bank  of  Omaha, 
2  Unof.  363  (96  N.  W.  118). 

91.  (1902.)  Where  a  resident  of  this 
state  against  whom  a  cause  of  action  has 
accrued  removes  hta  resldenoe  to  another 
state,  but  continues  his  business  here  and 
comes  to  the  state  openly,  notoriously  and 
regularly  each  business  day  and  there  re- 
mains during  working  hours,  he  Is  not  ab- 
sent from  the  state  within  the  meaning  of 
section  20,  code  *of  cItII  procedure,  during 
the  period  in  which  he  so  comes  thereto  and 
remains  therein.  WeJuler  v.  CitUsena  Bank 
of  Omaha,  i  Unof.  858  (96  N.  W.  118). 

Conesalment  and  absconding. 

92.  (1896.)  The  concealment  or  ab- 
sconding which,  under  section  20  of  the  code 
of  civil  procedure,  suspends  the  ot>eratlon 
of  the  statute  of  limitations,  must  be  such 
as  affects  the  commencement  of  Judicial 
proceedings  in  NebraAa,  and  not  those  of 
another  state.  Taioott  v.  Bennett,  49  Neb. 
S«9  (68  N.  W.  931). 

93.  (1897.)  Here  silence  or  concealment 
on  the  part  of  the  defendant  who  has  re- 
cetred  money  as  the  agent  at  plaintiff  with- 
out overt  mfsrepresentati<m,  wUl  not  suspend 
the  statute  of  Umltatlona.  <7<Mipben  v.  Roe, 
33  Neb.  346  (49  N.  W.  462). 

D.  Ignorance  and  Trand. 
Want  of  knowledge. 

94.  (1884.)  Mere  want  of  knowledge  of 
bets,  which  if  known  would  be  sufflcfenC  to 
sustain  a  cause  of  action,  will  not  prevent 
the  running  of  the  statute  of  limitations. 
Wetton  V.  Merrick  County,  16  Neb.  83  (20 
N.  W.  111). 

95.  (1908.)  The  fact  that  the  breach  of 
a  contract  Is  not  known  to  the  complaining 
party  does  not  atop  the  running  of  the  stat- 
ute, unless  the  defendant  fraudulently  con- 
cealed the  fact  O'Connor  v.  Jltna  Life  Ins. 
Co.,  67  Neb.  122  (9S  N.  W.  187). 

Fraud. 

96.  (187S.)  In  actlou  Cor  relief  on  the 
ground  of  fmnd,  the  statute  of  limitations 


does  not  begin  to  run  until  the  discovery  of 
the  fraud.  Blake  v.  Chambera,  4  Neb.  90. 

97.  (1900.)  The  statute  of  limitations 
does  not  begin  to  run  In  an  action  for  fraud 
until  the  fraud  is  discovered.  Oemer  v. 
Yatet,  61  Neb.  100  (84  N.  W.  696). 

98.  (1902.)  An  action  for  reUef  on  the 
ground  of  fraud  is  not  deemed  to  have  ao- 
crued  until  the  discovery  of  the  fraud.  Fot^ 
ewth  V.  Baiter4ajf,  68  Neb.  887  (89  N.  W. 
407). 

99,100.  (1902.)  The  recording  of  a  fraudu- 
lent deed  Is  not  of  itself,  under  all  circum- 
stancea,  sufficient  to  charge  all  parties  with 
notice  of  the  fraud.  When  accompanied 
with  circumstances  sufficient  to  put  a  per- 
s<n  of  ordinary  Intelligence  and  prudence 
upon  inquiry  which.  If  pursued,  would  lead 
to  a  dIscoTMT  of  the  fraud,  the  statute  be- 
gins to  run  from  the  recording  of  the  deed. 
Fortyth  v.  Batterday,  63  Neb.  887  (89  N.  W. 
407);  (1904)  Jones  v.  Danfarth,  71  Neli. 
722  (99  N.  W.  495). 

B.  Commencement  of  Action  or  Other  Pro- 
ceeding. 
Voluntary  appearance. 

101.  (1902.)  Within  the  meaning  of  the 
statute  of  limitations  a  court  acquires  Juris- 
diction of  the  person  of  a  defendant  by  a 
voluntary  appearance  of  the  latter  at  the 
date  of  such  appearance,  and  not  at  the  date 
of  the  summons  previously  issued  but  not 
sorted.  Hotchkisa  v.  Aukeman,  66  Neb. 
177  (90  N.  W.  949). 

102.  (1908.)  Where  a  summons  Is  Is- 
sii«d,  but  not  served,  and  the  defttidant  en- 
ters a  voluntary  appearance,  the  commence- 
ment of  the  action,  within  the  meaning  of 
such  statute,  dates  from  the  entry  of  such 
appearance.  Reliance  Trust  Co.  «.  Ather^ 
ton,  67  Neb.  306  (93  N.  W.  150). 

Issuance  and  service  of  summons. 

103.  (1891.)  An  action  is  begun  by  the 
filing  of  a  petition  and  Issuing  summons. 
Bauer  v.  Deane,  88  Neb.  487  (50  N.  W.  431) ; 
(1891)  Coffman  v.  Brandhoeffer,  88  Neb.  279 
(50  N.  W.  6). 

104.  (1884.)  When  the  summons  served 
on  the  defendant  was  issued  after  the  stat- 
ute of  ItmltaUons  had  barred  the  action,  ft 
motion  to  dismiss  on  that  ground  vas  prop- 
erly sustained.  Aultman  d  Taylor  Oo.  «. 
Cole,  16  Neb.  4  (19  N.  W.  783). 

105.  (1889.)  Where  an  alias  summons 
mi  Issued  but  not  semd  until  after  tbo 
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elapse  of  the  statutory  period  for  common 
consmt  ot  sucb  action,  and  an  amended  pe- 
tition was. filed,  the  action  should  have  been 
dismissed  on  motion  of  defendant  Car- 
michael  v.  Dolm^  26  Neb.  335  (41  N.  W. 
178), 

106.  (1894.)  la  all  cases  the  summons 
must  be  issued  before  the  bar  (tf  the  statute 
is  complete,  although  sufficient  if  served 
thereafter.  Ballard  v.  Thompson,  40  Neb. 
6?9  (56  N.  W.  1133). 

107.  (1894.)  The  provision  of  section 
19,  title  II,  code  of  civil  procedure,  that 
"an  action  shall  be  deemed  commenced,, 
within  the  meaning  of  this  title,  as  to  the 
defendant,  tt  the  date  of  the  summons 
which  is  served  on  him,"  Is  applicable  to 
the  limitations  of  the  statute  dralgnated  as 
title  II  aforesaid,  and  cannot  be  used  to 
supplement  a  special  distinct  limitation 
created  solely  by  agreement  of  the  partiea 
thereto.  Some  Fire  Ina.  Oo.  v.  Murray,  40 
Neb.  B79  (59  N.  W.  102). 

108.  (1901.)  Where  all  the  parties  are 
non-residents,  the  issuance  of  an  attachment 
and  levy  upon  real  estate  within  fOur  years 
after  a  fraudulent  transfer  will  prevent  the 
running  the  statute  of  limitations,  if  the 
attachment  proceedings  are  promptly  fol- 
lowed up  with  a  creditor's  bill.  CouUon  P. 
OaJtsman,  1  Unof.  502  (96  N.  W.  349), 

109.  (1903.)  An  action  Is  not  derated 
commenced,  within  the  meaning  of  the  stat- 
ute  of  limitations,  at  the  date  of  the  issu- 
ance of  a  summons,  unless  sucb  summons  Is 
served  on  the  defendant.  Reliance  Trust 
Co.  V.  Atherton,  67  Neb.  306  (  96  N.  W.  218). 

110.  (1906.)  Where,  in  an  acUon  for 
money  only,  the  praclpe  omitted  to  direct 
the  clerk  of  the  district  coart  to  Indorse 
upon  the  summons  the  amount  for  which 
Judgment  would  be  taken  if  the  defendant 
failed  to  appear,  and  the  summons  issued 
and  served  bore  no  such  Indorsement,  an 
amendment  to  the  summons,  made  by  leave 
of  court,  allowing  such  indonement,  and  the 
issuance  and  service  of  an  alias  summons, 
the  defendant  having  made  no  appearance 
in  the  action,  will  not  relate  bacli  to  the 
time  of  the  original  summons,  so  as  to  stop 
the  running  of  the  sutute  of  limitation^. 
Blmen  v.  Chicago,  B,  A  Q.  B.  Oo^  75  Neb. 
87  (105  N.  W.  987). 

Amended  pleadings. 

111.  (1890.)  Upon  the  amendment  of  « 
petition,  where  the  identity  of  the  causes 
of  action  are  preserved*  and  the  claim  of 


plaintifr  not  substantially  changed,  no  nev 
summons  need  be  Issued  nor  served,  and 
the  action  will  be  held  as  commenced  at  the 
date  ot  the  Issuance  of  the  summons  in  the 
case.  Schuyler  Nat.  Bank  v.  Boltoug,  28 
Neb.  684  (45  N.  W.  164). 

112.  (1899.)  Where  a  partnership  wss 
defendant  in  a  suit,  the  filing  of  a  petition 
In  which  the  suit  wss  changed  to  an  action 
against  individual  members  was  held  an 
abandonment  of  the  action  against  the  firm 
so  the  statute  of  limitations  might  be  urged 
against  the  second  petition.  Wigton  ^  Whit- 
ham  V.  Smith,  57  Neb.  S99  (77  N.  W.  772). 

113.  (1899.)  The  sUtute  of  limltaUons 
does  not  run  against  an  amended  pleading 
wherein  the  amendment  consists  in  setttag 
forth  a  more  complete  statement  of  the  orig- 
inal cause  of  action.  Norfolk  Beet-Bugar  Oo, 
V.  Bight,  59  Neb.  100  (80  N.  W.  276). 

114.  (1899.)  Where  the  facts  incorpo- 
rated into  a  petition  by  way  of  amendment 
constitute  a  cause  of  action  separate  and  In- 
dependent from  that  stated  In  the  original 
petition,  the  statute  of  limitations  against 
the  cause  ot  action  pleaded  In  the  amend- 
ment runs  nntil  the  filing  of  such  amended 
petition.  Bitentetta  v.  Tecumteh  Nat. 
Bank,  67  Neb.  504  (77  N.  W.  1094). 

116.  (1903.)  The  sUtute  of  limitations 
does  not  run  against  an  amended  pleadisg 
wherein  the  amendment  consists  In  setting 
forth  a  more  complete  statement  of  the 
original  cause  of  action.  Chicago,  R.  I.  4 
P.  B.  Co.  V.  Toung,  67  Neb.  568  (98  N.  W. 
922). 

116.  (1906.)  An  amended  petition  set- 
ting np  a  n€nr  cauae  ot  action,  which  is 
baired  when  the  amended  petition  la  fllsd, 
is  vulnerable  to  a  demnmr.  Oliffori  9. 
Thun,  74  Neb.  831  (104  N.  W.  1053). 

Substitution  of  parties. 

117.  (1901.)  The  subsUtution  ot  an  heir 
for  the  administrator,  in  an  action  against 
a  decedent's  estate.  Is  not  tantamount  to  tli« 
commencement  of  a  new  action  and  the'stat- 
ute  of  limitations  does  not  apply.  Tecssi- 
eeh  Nat.  Bank  v.  McQee,  61  Neb.  709  (86  N. 
W.  949). 

m.  ACXN0WI.BDO1EENT,  ■  HBW 

f A7MENT. 
Bevival  in  general. 

118.  (1884.)  A  parUal  payment,  M- 
knowledgment  ot  the  debt,  or  promise  ts 
pay.  made  after  the  debt  is  barred,  wUl  re- 
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vlve  It    Rolfe  v.  Pilloud,  16  Neb.  21  (19 

N.  W.  615,  970). 

119.  (1904.)  A  part  payment  operates 
to  revive  &  contract  debt,  barred  by  the 
statute  oC  limitations,  of  Its  own  vigor  and 
not  as  evidence  of  an  acknowledgment  or 
new  promise.  Eheraole  v.  Omaha  Nat.  Biahk, 
n  Neb.  778  (99  N.  W.  664). 

Aeknowledgrment  or  new  promltM^ 
-        Beqnisite  of  acknowledgment. 

120.  (1873).  Mere  promises  of  payment 
will  not  take  a  debt  out  of  the  statute. 
Kyger  v.  Riiej/y  2  Neb.  20;  (1881)  Johnton 
v.  Qhott,  11  Neb.  414  (8  N.  W.  391) ;  (1882) 
Sttventon  t>.  Craig,  12  Neb.  464  (12  N. 
W.  1). 

121.  '  (1877.)  To  take  a  debt  out  of  the 
statute,  there  must  be  an  unqualified  ac- 
knowledgment d  the  debt  as  originally  due. 
and  a  promise  to  pay  it;  and  if  the  promise 
is  cmdltlmial,  the  condition  must  be  pen- 
formed  before  an  action  can  be  maintained 
on  the  promise.  Mayberry  v.  WiUougfiby,  5 
Neb.  368  (25  Am.  Rep.  491). 

122.  (1886.)  To  be  valid  under  the  stat- 
ute, a  itromlse  to  pay  a  debt  barred  by  the 
statute  of  limitations  must  be  in  writing. 
Amett  V.  Zin«,  20  Neb.  591  (31  N,  W.  240). 

123.  (1891.)  Where  debt  is  barred,  only 
an  nnqualifled  written  acknowledgment  will 
revive  It.  IteUon  v.  Becker,  32  Neb.  99  (48 
N.  W.  962). 

124.  (1902.)  Parol  acceptance  of  an  offer 
In  writing,  does  not  give  rise  to  an  agree- 
ment or  contract  In  writing,  within  the  pur- 
view of  section  11,  code  of  civil  procedure. 
Kingman  v.  Davit,  63  Neb.  578  (88  N.  W. 
777). 

125.  (1902.)  If  a  written  order  for  goods 
and  merchandise  makes  no  mention  of  price 
or  terms,  and  contains  no  promise  of  pay- 
ment. It  does  not  become  a  promise  In  writ- 
ing within  the  meaning  of  section  11  of  the 
code  when  the  order  is  filled.  Kingman  v. 
Davit,  63  Neb.  578  (88  N.  W.  777). 

126.  (1903.)  A  writing,  to  constitute  an 
acknowledgment  sufficient  to  take  a  debt 
out  of  the  statute  of  limitations,  must  rec- 
ognize the  debt  as  deleting,  and  contain 
nothing  inconsistent  with  an  intention  on 
the  part  of  the  debtor  to  pay  It.  In  re 
Claim  of  Bueker  v.  Ettate  of  Korff,  5  Unof. 
194  (97  N.  W.  804). 

 Sufficiency  of  acknowledgment. 

127.  (1881.)  A  statement  given  by  a 
debtor  to  his  creditor  merely  containing  a 


list  of  the  amounts  given  by  the  latter  to 
the  former  and  the  dates  thereof  Is  not  an 
acknowledgment  of  the  debt  sufficient  to 
take  it  out  of  the  statute.  Johntonv.Qhoat, 
11  Neb.  414  (8  N.  W.  391). 

128.  (1884.)  A  writing  signed  by  the 
party  as  follows:  "I  am  sorry  that  you 
have  had  to  pay  the  notes  of  Frank  Pilloud 
and  myself,  upon  which  you  was  security 
for  us.  I  cannot  at  this  time  pay  you  the 
money,  but  propose  to  pay  you  my  share, 
wblch  I  am  told  is  about  $413.  I  hope  to  be 
able  to  pay  you  soon,  but  I  will  let  you 
know  in  a  few  days  what  I  can  do."  Eeid, 
To  take  the  debt  out  of  the  statute  of  11ml- 
Utlons.  Rolfe  V.  PilUma,  16  Neb.  21  (19  N. 
W.  615.  970). 

129.  (1884.)  The  debtor  wrote  and  sent 
a  letter  to  the  plaintiff — creditor — with  in 
less  than  four  years  next  before  the  com- 
mencement of  the  action  on  the  account, 
saying,  with  reference  to  the  claim,  "If  ever 
I  get  able,  I  will  pay  every  dollar  I  owe  to 
you  and  all  tbe  rest  Ton  can  tell  all  as 
soon  as  I  get  anything  to  pay  with,  I  will 
pay.  As  for  giving  a  note,  It  Is  of  no  use, 
I  will  pay  Just  as  quick  without  a  note  as 
with  it."  Held,  That  the  letter  acknowl- 
edged an  "existing  liability,"  and  thereby 
took  the  case  out  of  the  operation  of  the 
statute  of  limitations.  Deverawe  v.  Henry, 
16  Neb.  66  (19  N.  W.  697). 

130.  (1888.)  The  execution  of  a  deed, 
even  though  Intended  as  a  mortgage  only  to 
secure  an  account,  is  not  an  acknowledg- 
ment In  writing  of  an  existing  liability, 
debt  or  claim,  within  the  provisions  of  sec- 
tion 22  of  the  dvll  code,  there  being  no  ref- 
erence to  tlie  debt  in  the  deed.  Athbp  v. 
Waahbum  d  Co,,  28  Neb.  671  (S7  N.W.267). 

131.  (1891.)  Letters  written  by  a  indg- 
ment  debtor  to  the  attorney 'who  procured 
the  judgment  after  the  same  had  become 
barred,  stating  that  the  judgment  was 
wrongfully  procured,  and  offering  to  pay  a 
certain  sum  In  discharge  of  It,  held  not 
such  an  acknowledgment  as  to  toll  the  stat- 
ute of  limitations.  Nelson  v.  Becker,  82 
Neb.  99  (48  N.  W.  962). 

132.  (1899.)  A  letter  In  which  a  surety 
on  a  note  states  to  the  payee  that  he  is  in- 
formed that  the  note,  describing  It,  is  not 
paid,  and  asks  tbe  payee  to  collect  the 
money  due  upon  It,  and  declares  that  he 
"will  not  longer  be  held  good  for  the  note," 
In  case  It  be  not  promptly  collected,  is  a  suf- 
ficient acknowledgment  of  the  Indebtedness 
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to  arrest  the  runnlog  of  the  statute  of  limi- 
tations. Harms  v.  Freytag,  59  Neb.  359  (80 
N.  W.  1039). 

133.  (1901.)  A  letter  from  the  maker  of 
a  note  to  the  payee,  that  the  former  Is  try- 
ing to  collMt  a  debt  due  bim  that  the  note 
In  Issue  could  be  paid,  la  not  such  an  ac- 
knowledgment of  the  liability  as  will  avoid 
the  statute  of  limitations.  Qook  v.  Farley,  1 
Unof.  540  (95  N.  W.  683). 

134.  (1901.)  An  admission  In  an  answer 
that  a  certain  part  of  the  claim  was  paid, 
"which  sum  was  paid  by  defendant's  as- 
signee for  creditors,"  will  not,  on  motion 
for  Judgment  for  plaintiff,  after  verdict  for 
defendant,  be  constrned  as  an  admission  of 
a  voluntary  payment  toning  the  statute  of 
limitations.  Connor  v.  Becker^  62  Neb.  866 
(87  N.  W.  1065). 

136.  (1903.)  Evidence  examined,  and  held 
to  show  an  acknowledgment  sufficient  to  toll 
the  sUtute  of  limitations.  In  re  Claim  of 
Bueker  v.  Ettate  of  Korff,  S  Unof.  194  (97 
N.  W.  804). 

135a.  (1907.)  A  warrant  Issued  by  the 
proper  authorities  of  a  city  in  consideration 
of  a  valid  indebtedness  against  it  is  a  writ- 
ten acknowledgment  of  such  Indebtedness 
and  promise  to  pay  it,  and  arrats  the  run- 
ning of  the  statute  of  limitations.  A6ra- 
Tiamn  v.  City  of  Omaha,  80  Neb.  271  (114  N. 
W.  161). 

136.  (1904.)  Where  a  debtor  assigns  an 
insurance  ]^Ilcr  on  his  life  to  the  creditor, 
and  such  poli^  is  surrendered  for  its  cash 
value,  which  sum  is  applied  on  the  debt,  an 
action  brought  within  four  years  thereafter 
by  an  assignee  of  the  account  is  not  barred 
by  the  statute  of  limitations.  Eberaole  v. 
Omaha  Nat.  Bank,  71  Neb.  778  (99  N.  W. 
664). 

 Warrant  by  city  as  acknowledgment. 

136(1.  (1908.)  A  warrant,  Issued  by  the 
proper  authorities  of  the  city  In  conslden- 
tlon  of  a  valid  Indebtedness  against  it.  Is  a 
written  acknowledgment  of  such  indebted- 
ness and  a  promise  to  pay  and  arrests  the 
running  of  the  statute  of  limitations.  Rog- 
ers V.  City  of  Omaha.  80  Neb.  591  (114  N. 
W.  833):  (1908)  Abrahams  v.  City  of 
Omahtt,  80  Neb.  271  (114  N.  W.  161). 

 Persons  by  whom  mad«w 

137.  (1877.)  A  promise  by  one  joint 
debtor  will  not  take  a  debt  out  of  the  stat- 
ute of  limitations  as  to  his  co-contractors, 
unless  he  is  specially  and  severally  author- 
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Ized  by  them  for  that  purpose.  Mayberry 
V.  Willoughby,  6  Neb.  368  (25  Am.  Rep.  491). 

138.  (1907.)  An  acknowledgment  af  an 
Indebtedness  sufflclNit  to  toll  the  statute  of 
limitations  should  be  to  the  creditor  or  to 
some  one  authorized  to  represent  him. 
Watlber  v.  Caldwell,  79  Neb.  418  (1X2  N.  W. 
584). 

Fart  payment. 

 Bequisltea  of  payment. 

139.  (1883.)  In  this  state,  part  payment 
of  a  promissory  note  will  remove  the  bar  of 
the  statute  of  limitations.  Bomberger  v. 
Lee,  14  Neb.  193  (IS  N.  W.  846;  46  Am. 
Rep.  106). 

140.  (1896.)  Part  payment,  within  the 
meaning  of  8ecti<Hi  22  of  the  code  of  civil 
procedure,  is  a  voluntary  payment  made  by 
the  debtor  himself  or  by  someone  author- 
ized by  him  to  make  such  payment.  Mof- 
fitt  V.  Carr,  48  Neb.  403  (67  N.  W.  160;  58 
Am.  St.  Rep.  696). 

— —  Sufficiency. 

141.  (1872.)  K.,  holding  R.'s  note  and 
mortgage,  lodges.  In  company  with  another 
person,  at  R.'s  bouse  one  night,  and  In  the 
morning  produces  the  note,  and  demands 
payment,  which  R.  is  unable  to  pay;  where- 
upon K.  says  he  will  credit  R.'s  charge  for 
the  lodging,  amounting  to  |1,  upon  the  note, 
to  which  R.  does  not  assent;  held,  no  pay- 
ment  to  take  the  case  out  of  the  statute  of 
limltaUons.  Kyger  v.  Ryl«y,  2  Neb.  20. 

142.  (1883.)  The  receipt  and  Indorse- 
ment on  a  promissory  note  by  the  holder  of 
money  realized  from  a  collateral  left  tim 
by  the  maker  for  that  purpose,  will  remove 
the  bar  of  the  statute.  Sornberger  v.  Lee. 
14  Neb.  193  (IS  N.  W.  345;  46  Am.  Hop. 
106). 

143.  (1885.)  The  payment  of  a  dividend 
by  the  assignee  of  an  Insolvent  debtor  Is  not 
such  a  part  payment  as  will,  under  section 
22  of  the  code,  take  the  residue  of  the  debt 
out  of  the  statutory  limitation,  as  against 
such  debtor.  Whitney,  Clark  d  Co.  v.  CAam- 
Iters,  17  Neb.  90  (22  N.  W.  229;  62  Am.  Rep. 
898). 

144.  (1886.)  The  payment  of  a  tax  lev- 
ied for  the  payment  of  certain  school  bonds, 
made  within  five  years  before  the  com- 
mencement of  an  action  thereon.  Is  suf- 
Cclcnt  to  take  the  bonds  out  of  the  statute 
of  limitations.  School  District  No.  42  v. 
Bank,  19  Neb.  89  (26  N.  W.  912). 

145.  (1896.)    A  payment  made  onadebt- 
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or's  note  by  the  sato  mt  Us  property  on  cxe- 
catlOD,  or  other  legal  process,  is  not  such 
put  payment  by  the  debtor  as  is  declared 
by  said  section  22  of  the  code  to  have  the 
«IIect  of  arresting  the  running  of  the  stat* 
ute  of  limitations.  Mo0tt  v.  Carr,  48  Neb. 
4113  (67  N.  W.  150;  58  Am.  St.  Rep.  696). 

146.  (1896.)  If  the  trustee.  In  a  deed  of 
trust  contaiDlDg  a  power  of  sale,  sells  the 
mortgaged  premises  and  pays  the  proceeds 
to  the  bolder  of  the  note  secured  by  the 
trust  deed,  and  the  latter  Indorsee  such  pro- 
ceeds on  the  note,  this  is  not  such  part  pay- 
ment on  the  note  as  will  take  It  out  of  the 
operation  of  the  statute  of  limitations  as  to 
the  mortgagor.  Moffltt  v.  Carr,  48  Neb.  403 
(67  N.  W.  150;  68  Am.  St.  Rep.  696). 

147.  (1907.)  Under  the  provislone  of  sec- 
tion 23  of  the  code,  any  jAyment  upon  a 
written  contract-  for  the  i^ayment  of  money 
made  throngh  tbe  arrangement  of  the 
maker,  or  such  i>ayment  as  is  the  natural 
and  reasonable  sequence  of  his  agreement, 
will  stay  tbe  running  of  the  statute  of  Itml- 
tatloas.  Bo*ler  v.  McShane,  78  Neb.  86  (110 
N.  W.  726). 

148.  (1907.)  The  payment  of  dividends 
upon  the  stock  of  a  corporation  assigned  to 
ttie  payee  by  the  maker  of  a  note  as  collat- 
eral security,  and  the  application  thereof  as 
p^rments  upon  the  note,  vlll  stay  the  run- 
ning of  the  statute  of  limitations.  Botter 
V.  McShane,  78  Neb.  86  (110  N.  W.  726). 

149.  (1907.)  The  payment  of  dlrldends 
upon  the  stock  of  a  corporation  assigned  te 
tbe  payee  by  the  maker  of  a  note  as  collat- 
eral security,  if  paid  within  the  sUtute  of 
limitations  after  such  assignment,  and  the 
applicatiM  thereof  as  payments  upon  the 
note,  will  stay  the  running  of  the  statute  of 
limltattons.  fiosler  «.  McShanet  78  Neb.  91 
(US  N.  W.  HI). 

—Person  by  whom  made. 

150.  (1901.)  A  payment  made  on  an  ac- 
count by  a  person  othen  than  the  debtor, 
without  his  authcwity,  knowledge  or  con- 
sent, will  not  toll  the  running  of  the  stat- 
ute of  limitations.  Mieer  v.  Emif/h,  68  Neb. 
J45  (88  N.  W.  479). 

IV.  PLSASINO. 
Pleading  anticipation  of  defense. 

151.  (1884.)  Where  the  notes  sued  on 
were  prima  facie  terred  by  the  statute  of 
limitations,  held  that  a  clause  in  the  peti- 
tion In  tbe  following  words:  "That  since 
tbe  cause  of  action  accrued  on  said  notes, 


said  defendant  has  been  absent  at  dUfVrent 

times  from  tbe  state  of  Nebraska  amount- 
ing in  all  to  the  period  of  about  two  years," 
was  InsufBclent  to  take  the  cause  out  of  the 
operation  of  the  statute  of  llmltfltlons.  as 
against  a  general  demurrer.  Hedges  v. 
Roach,  16  Neb.  673  (21  N.  W.  404). 

162.  (1902.)  The  same  stringent  rule  of 
pleading  and  proof  is  required  to  toll  the 
statute  for  want  of  capacity  to  bring  the 
action  as  Is  required  to  toll  It  for  want  of 
knowledge  of  the  fraud.  Weatervelt  v. 
Filter,  2  Unof.  731  (89  N.  W.  994). 

Necessity  of  pleading  statute. 

163.  The  statute  of  limitations  as  a  de- 
fense to  an  action  must  be  pleaded  by  de- 
murrer or  answer  or  It  will  be  considered 
as  walred  by  the  defendant.  (1884)  Atchi- 
son d  H.  R.  00.  V.  Miller.  16  Neb.  681  (21 
N.  W.  451);  (1892)  Alexander  v.  Meyers,  33 
Neb  773  (51  N.  W.  140);  (1898)  Eayrs  v. 
Nason,  54  Neb.  143  (74  N.  W.  408);  (1899) 
Holuon  V.  Cummins,  67  Neb.  611  (78  N.  W. 
295);  (1899)  McCormick  HarvesHng  Ma- 
chine Co.  V.  Cummins.  59  Neb.  330  (80  N. 
W.  1049);  (1903)  Dufrene  V.  A.ndeTSon,  67 
Neb.  136  (93  N.  W.  139). 

164.  (1879.)  In  this  state  It  Is  nnneces- 
sary  to  plead  the  statute  of  limitations 
where  it  appears  on  the  face  of  the  petition 
that  the  cause  of  action  was  barred  at  the 
time  the  suit  was  instituted.  Burley  v.  Cox. 
9  Neb.  230  {2  N.  W.  705). 

156.  (1894.)  The  defense  of  the  sUtute 
of  limitations,  if  not  raised  either  by  de- 
murrer or  answer,  is  waived,  and  when 
sought  to  be  raised  by  answer,  la  order  to 
preserve  the  defense,  the  answer  most  be 
good  against  demurrer.  Bcroggin  v.  Na- 
tional Lumber  Co.,  41  Neb.  195  (69  N.  W. 
648).  [Overruled.  Goodwin  v,  Cunning- 
ham, 64  Neb.  11.1 

156.  (1895.)  Limitation  as  a  defense 
must  be  pleaded  in  the  answer  where  it  is 
not  apparent  from  the  petition  that  the 
action  is  barred.  Hanna  v.  Emerson,  45 
Neb.  708  (  64  N.  W.  229). 

167.  (1897.)  The  defense  of  the  statute 
of  limitations,  will  be  waived  If  not  raised 
in  the  trial  court.  Bell  v.  Rice,  50  Neb.  547 
(70  N.  W.  25). 

158.  (1902.)  Question  of  the  statute  of 
limitations,  if  not  raised  in  any  manner  In 
the  lower  court,  wilt  be  deemed  waived  and 
not  considered  here.  Omaha  Carpet  Co.  v. 
Clapp,  2  Unof.  406  (89  N.  W.  246). 

159.  (1906.)    When  the  bar  of  the  etat- 
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ute  does  not  appear  upon  th«  face  of  tta«  pe- 
tition, the  defense  Is  waived,  unless  pleaded 
by  tbe  defendant.  Van  Burg  v.  Van  Engen, 
76  Neb.  816  (107  N.  W.  1006). 

Snfflclracy  of  allegation. 

160.  (1889.)  Wbere  a  petition  showed 
upon  Its  face  tbat  the  cause  of  action  was 
barred  by  the  statute  of  limitations,  and  an 
answer  was  01ed  pleading  the  statute  of  an- 
other state.  In  which  defendant  resided  at 
time  of  service  upon  him,  to  which  plaintiff 
filed  a  general  demurrer,  the  allegaUona  of 
the  answer  constituted  a  defense,  and  the 
demurrer  should  have  been  overruled. 
Hoioer  V.  Xuttman  d  Co.,  27  Neb.  251  (42  N. 
W.  1039). 

161.  (1890.)  Where  the  facta  upon  which 
the  statute  of  limitations  as  predicated  do 

not  appear  in  the  petition,  but  such  plea  Is 
interposed  In  the  answer  as  a  defense,  the 
time  when  tbe  statute  began  to  run  must 
be  definitely  stated  and  the  mere  allegation 
that  the  action  Is  barred  is  not  sufllclent. 
Bamet  v.  McMurtry,  29  Neb.  178  (45  N.  W. 
286). 

162.  (1894.)  An  answer  alleging  merely 
that  the  action  was  not  brought  within  the 
time  required  by  law,  or  until  after  the  Men 
liad  expired  by  lapse  of  time,  states  conclu- 
sions merely  and  la  InsufBcient.  Bcroggin 
V.  National  Lumber  Co.,  41  Neb.  196  (  69  N. 
W.  648).  [See  Ooodwin  v.  Cunningham,  64 
Neb.  11.] 

168.  (1903.)  An  averment  In  the  an- 
swer coached  In  the  langoage  of  a  general 
demurrer  to  the  petition,  Is  a  bare  ecndu- 
slon  of  law  and  tnsuffldent  to  Interpose  the 

defense  of  the  statute  of  limitations.  Du- 
Irene  v.  Andervm,  67  Neb.  136  (98  N.  W. 
139). 

Natore  of  defense  pleaded. 

164.  (1906.)  An  answer  setting  up  the 
statute  of  limitations  Is  not  a  technical  plea 
of  confession  and  avoidance;  whether  an  an- 
swer of  a  supposed  estoppel  is  so  or  not 
depends  upon  the  nature  of  the  matter  al- 
leged In  the  plea.  Web&er  v.  Ingeraott,  74 
Neb.  393  (104  N.  W.  600). 

Demurrer  raises  defense. 

166,166.  (1877.)  When  It  appears  on  the 
face  of  the  petition  that  the  cause  of  action 
arose  at  such  a  pevlod,  that  under  the  stat- 
ute of  limitations  no  action  can  be  maln< 


talned  thereon,  the  defendant  may  demur 
to  the  petition,  on  the  ground  that  the  facts 
stated  therein  are  not  sufficient  to  consti- 
tute a  cause  of  action.  Peter$  v.  DunnelU, 
5  Neb.  460;  (1887)  Merriam  v.  Milter,  22 
Neb.  218  (34  N.  W.  626). 

167.  (1898.)  It  la  ground  for  demurrer 
that  an  action  la  barred  by  tbe  statute  of 
limitations  only  when  it  affirmatively  so  ap- 
pears on  the  face  of  the  petition.  B^t  v, 
Zutaoem,  63  Neb.  604  (74  N.  W.  64). 

168.  (1898.)  When  a  pleading  discloses 
upon  Its  face  that  the  action  or  defease  Is 
barred  by  tbe  statute  of  limitations,  then 
such  bar  may  be  raised  by  objection  chat 
the  pleading  does  not  state  a  cause  of  action 
or  defense.  Eayrt  v.  Naton,  64  Neb.  143 
(74  N.  W.  408). 

Pleading  foreign  statute. 

169.  (1893.)  In  pleading  the  statute  of 
limitations  of  a  foreign  state  It  la  unneces- 
sary to  set  out  In  the  pleading  an  exact 

copy  thereof,  or  to  give  its  title  and  date 
of  approval.  It  is  sufficient,  as  against  a 
general  demurrer,  to  allege  the  substance  of 
the  statute  relied  on.  Minneapolis  Harves- 
ter Works  V.  Smith,  36  Neb.  616  (64  N.  W. 
973). 

Burden  of  proof. 

170.  (1906.)  The  burden  of  proof  is  upon, 
the  d^endant  to  prove  that  plaintiff's  cause 
of  action  was  barred  by  the  statute  of  llml- 
tations,  when  that  defense  Is  In  Issue.  Tan 
Burg  V.  Van  Engen,  76  Neb.  816  (107  N.  W. 
1006). 

Instructions. 

171.  (1906.)  The  district  court  may  taks 
judicial  notice  of  tbe  time  when  an  action, 
appealed  from  the  Jostlce  of  the  peace,  ta 
barred  by  the  statute  and  base  instructions 
as  to  the  statute  ol  limitations  thereon- 
Van  Burg  v.  Tan  jffnpen,  76  Neb.  816  (107 
N.  W.  1006). 

LIMITED  PARTNERSHIP. 

See  Partnerihip, 

LIQUIDATED  DAMAGES. 
See  Damage*,  fl  34-41. 

LIQUOR. 
See  /ntosiooHnp  UffNon, 
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ANALYSIS. 

Statutory  provisions,  H  1, 2. 

When  action  pending,  {i  3-5. 

Person  affected  by  pendency  of  suit,  H  6-lL 

Notice  of  pendency  of  action,  SI  12-16. 

Purchasers  pending  suit,  IS  17-jS4. 

Xeaae  of  premises,  i  25. 

ICoTtgage  pending  action,  {  26. 


CBoBS-RcpmNcn. 

Pendency  of  actions  for  particular  forms 
of  relief,  see  specific  topics. 

Right  of  purchaser  pendente  lite  to  writ 
of  assistance,  see  Ateiatance,  Writ  of,  %  4. 

Effect  of  granting  order  to  executor  to  sell 
real  estate  pending  suit,  see  Exeeutore  and 
Adminittratort,  1211. 

Statutory  prorlslona. 

1.  (1907.)  The  amendment  to  section  86 
of  the  code  made  In  1887,  enlarging  the 
scope  of  our  lie  pendens  statute,  is  not  un- 
constitutional.  Munger  v.  Beard  <G  Bro.,  79 
Neb.  764  (113  N.  W.  214). 

2.  (1907.)  The  purpose  of  the  act  pro- 
Tidlns  for  the  filing  of  notice  of  lit  pendent 
in  actions  wherein  title  to  real  property  Is 
lUToIved,  Is  to  provide  means  by  which  Tfer- 
Mns  holding  unrecorded  Instrument,  or  se- 
cret Interests  affecting  the  property  may  be 
estopped  from  asserting  the  same  against 
the  Judgment  finally  entered.  Munger  v. 
Beard  4  J>n>„  79  Neb.  764  (118  N.  W.  214). 
Whan  action  pending. 

See,  also.  Action*,  ft  69-76. 

9.  (1883.)  Under  section  88  qf  the  code 
SB  action  cannot  be  said  to  be  pending  be- 
tween  the  rendition  and  opening  ot  the  judg- 
ment Scudder  v.  Sargent,  16  Neb.  108  (17 
N.  W.  869). 

4.  (1896.)  An  action  is  pending,  wi*hln 
section  12,  chapter  25,  Compiled  Statutes, 
from  its  commencement  until  Its  Anal  deter- 
mination on  review,  or  the  time  for  review 
has  expired.  Braeeh  v.  BraacK  60  Neb.  72 
(69  N.  W.  392). 

6.  (1907.)  A  cause  Is  not  pending  until 
pleaded.  Hulen  v.  OMleoat,  79  Neb.  695 
(113  N.  W.  122). 

Persons  affected  by  pendency  of  suit. 

6.  (1901.)  The  rule  that  third  persons 
may  not  obtain  rights  in  property  in  suit 
pendlns  -litigation  over  It  applies  only  t» 


property  spedflcally  pointed  out  In  the  plead- 
ings in  such  way  as  to  call  attention  to  the 
very  thing  with  respect  to  which  the  rule  is 
Invoked  and  thereby  warn  third  persons 
not  to  Intermeddle  therewith.  Hillebrand 
V.  Nelson,  1  Unof.  783  (96  N.  W.  1068). 

7.  (1902.)  The  purpose  of  the  rule  as  to 
Ii«  pendens  is  to  prevent  third  persons,  dur- 
ing the  pendency  of  the  litigation,  from  ac- 
quiring Interests  In  the  land  which  would 
preclude  the  court  from  granting  the  relief 
sought.  Hence  such  rule  has  no  application 
to  independent  tiUes,  not  derived  from  any 
of  the  parties  to  the  suit  nor  in  Buocesslon 
to  them.  Section  85,  code  of  civil  procedure, 
does  not  extend  the  rule  ao  as  to  Include 
persons  acquiring  rights  or  Interests  In  no 
way  dependent  .  upon  or  derived  ^through 
those  ot  persons  made  parties  to  the  suit. 
JrefTfJI  V.  State,  65  Neb.  794  (91  N.  W.  697; 
101  Am.  St.  Rep.  645). 

8.  (1907.)  The  rule  of  lis  pendens  can- 
not be  extended  to  charge  third  parties  with 
notice  of  a  new  and  Independent  cause  ot 
action  set  up  subsequently  to  their  purchase 
by  supplemental  pleadings.  Hulen  v.  Ohil- 
coat,  79  Neb.  595  (118  N.  W.  122). 

9.  (1907.)  The  filing  of  a  Ii<  pendens 
notice  does  not  cut  off  or  affect  the  rights 
ot  one  whose  interest  in  the  property  af- 
fected by  the  suit  la  known  to  the  plaintiff 
when  the  notice  Is  filed.  Mnnger  v.  Beard 
d  Bro.,  79  Neb.  764  (113  N.  W.  214). 

10.  (1907.)  The  right  of  the  legislature 
to  provide  that  an  unrecorded  conveyance 
shall  not  be  asserted  against  a  subsequent 
conveyance  made  to  a  good  fMth  puvehaaer 
Is  undoubted,  and  on  the  same  principle  its 
right  to  declare  a  Judgment,  defining  the  In- 
terest of  a  party  to  the  suit  In  real  estate 
Involved  In  the  action,  paramount  and  su- 
perior to  the  interest  conveyed  by  an  unre- 
corded Instrument,  executed  prior  to  the 
flllng  of  a  notice  of  Us  pendens,  cannot  be 
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4oubted  or  questioned.  Munger  v.  Beard  A 
Bro.,  79  Neb.  764  (113  N.  W.  214). 

10a.  (1907.)  By  the  filing  of  a  notice  of 
lis  pendens,  as  required  by  section  85  of  the 
-code,  &  creditor  cannot  impound  the  prop- 
«rty  of  his  debtor  for  the  payment  of  a  debt 
which  is  neither  a  general  nor  specific  lien 
upon  th«  property.  Bulen  v,  OMleoat,  79 
Neb.  595  (113  N.  W.  122). 

11.  (1907.)  A  foreclosure  purchaser  Is 
not  affected  by  a  Judgment  In  ejectment 
commenced  pending  the  foreclosure  suit. 
Bannard  v.  Duncan,  79  Neb.  189  (112  N.  W. 
^53). 

Notice  of  pendency  of  action. 

12.  (1881.)  In  May.  1867.  one  U.  en- 
tered a  tract  of  land,  and  In  September 
mortgaged  one-half  of  the  same.  The  mort- 
gage was  recorded  and  after  it  became  doe 
was  assigned  to  one  R.,  who  advanced  an 
additional  sum  to  U.  on  the  land,  and  took 
an  assignment  ot  the  certificate.  On  the 
twelfth  of  April.  1868.  an  action  by  attach- 
mmt  was  rommenced  against  U.,  and  the 
land  attached,  aerrice  being  had  by  publi- 
cation. Judgment  was  recovered,  the  lands 
sold,  the  sale  confirmed,  and  a  deed  ordered, 
but  no  deed  executed.  In  1863,  1870, 
and  1876,  motions  requiring  the  sheriff  to 
■ezecnte  a  deed  were  sustained,  uid  a  deed 
was  made  in  1876.  In  1866,  R.  took  a  con- 
veyance of  the  land  from  and  in  1868 
conveyed  to  D.  In  an  action  by  the  heir  of 
D.  to  quiet  title,  held  that  the  attachment 
proceedings  divested  U.  of  title  and  wore 
notice  to  third  persons  of  the  pendency  ot 
the  action.  Dav  v,  Thompton,  11  Neb.  US 
(7  N.  W.  533). 

13.  (1892.)  Under  section  85  of  the  code, 
as  It  existed  prior  to  1887,  where  an  action 
had  been  brought  which  aCected  the  title  or 
poBsenlon  of  real  estate,  and  sammons  had 
been  served  or  publication  made,  third 
parties  were  charged  with  notice  of  the  pen- 
dency of  the  action,  and  while  the  action 
was  pending  could  acquire  no  interest  la 
the  subject-matter  as  against  the  plaintiff's 
title.  Lincoln  Rapid  Transit  Co.  v.  Rtindle, 
34  Neb.  569  (52  N.  W.  563). 

14.  (1896.)  One  who  purchases  property 
bound  by  a  decree  of  foreclosure  is.  In  the 
absence  of  equitable  considerations  result- 
ing from  the  circumstances  of  the  particu- 
lar case,  charged  with  such  notice  as  the 
record  imparts,  and  is  not  entitled  to  per- 
sonal notice  of  sale  and  confirmation  sub- 
sequently made  in  the  enfbrcement  of  such 


decree.  Link  v.  Oonnell,  48  Neb.  674  (67  N. 
W.  476). 

15.  (1896.)  The  amendment  ot  section 
85  of  the  code  of  civil  procedure  passed  and 
approved  March  31.  1887,  considered,  antT* 
held  (1)  that  so  much  of  said  amendment 
as  makes  a  Ha  pendens  filed  at  the  com- 
mencement of  an  action'  or  cross-action  af' 
fecting  the  title  to  real  estate  constnictlTa 
notice  of  such  action  to  all  persons  not  par- 
ties thereto  wbo  thereafter  deal  with  the 
subject-matter  thereof,  is  valid;  (2)  that  so 
much  of  such  amendment  as  makes  a  I<* 
pendent  filed  at  the  commencement  of  an 
action  or  cross-actlm  affecting  the  title  to 
real  estate,  or  a  (it  .pendent  filed  at  any 
time  after  the  commencement  of  such  action 
or  cross-action,  constructive  notice  of  such 
action  to  the  holders  of  liens,  incumbrances, 
or  conveyances  of  said  real  estate,  executed 
prior  to  the  filing  ot  such  lis  pendeiw,  Is  un- 
constitutional and  void.  Sheatlep  v.  Keent^ 
48  Neb.  57  (66  N.  W.  1010). 

16.  (1903.)  A  tenant  under  an  oral  lease 
for  one  year  made  prior  to  service  of 
process  in  a  foreclosure  suit  who  afterwards, 
on  Expiration  of  the  term,  enters  Into  u- 
other  oral  lease  pendlnc  suit.  Is  charged 
with  notice  ot  the  suit  and  takes  subject  to 
such  decree  as  may  be  rendered  against  bis 
lessor.  McLean  v.  McCormiek,  4  UaoC  187 
(93  N.  W.  697). 

Purchasers  pending  suit. 

17.  (1683.)  A  purchaser  of  land  under  a 
Judgment  subsequently  opened,  as  provided 
in  section  82  of  the  code  of  civil  procedure, 
is  not  a  purchaser  pendente  lite,  althon^ 
h^  make  his  purchase  after  the  metton  to 
open  the  judgment  is  filed,  and  nottoetkereof 
given  to  the  plalntift.  Bcudder  v.  Sargent, 
15  Neb.  102  (17  N.  W.  369). 

18.  (1886.)  Where  a  person  purtdiases 
real  estate  while  an  action  is  pendins  to 
subject  the  property  to  the  iwyment  of  a 
certain  debt,  the  purchaser  is  chargeable 
with  notice  of  the  claim,  and  whatever  the 
form  of  the  decree  under  the  Issue  made  by 
the  pleadings,  takes  subject  to  the  same. 
Jfelton  V.  Bevint,  19  Neb.  715  (28  N.  W.  331). 

19.  (1887.)  A  purchaser  pendente  Ute 
from  a  purchaser  who  boui^t  without  no- 
tice, and  for  a  valuable  consideration,  may 
protect  himself  under  the  first  purchaser. 
Snowden  V.  Tpter,  21  Neb.  199  (81  N.  W. 
661). 

20.  (1890.)  The  court  having  jurisdic- 
tion, a  party  cannot,  while  the  action  Is 
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pending,  dispose  of  the  property  and  pre- 
vent a  final  judgment  in  the  case.  State  v. 
Jfebnuka  DUmiing  Co,,  29  Neb.  700  (46  N. 
W.  155). 

21.  (1890.)  Where  a  district  court  en- 
ters a  decree  quieting  the  title  to  real  esfate 
fQ  a  party  to  the  action,  and  such  party  sells 
and  conveys  It  to  an  innocent  third  person 
for  a  valuable  consideration,  and  after- 
wards, the  decree,  not  having  been  super- 
seded by  bond.  Is  reversed  in  the  appellate 
court,  such  purchaser  will  not  be  affected  by 
the  reversal.  Parker  v.  Covrtnay,  28  Neb. 
e05  (44  N.  W.  863;  26  Am.  St  Rep.  360). 

-  22.  (1898.)  A  purchaser  of  real  estate 
during  the  pendency  of  a  suit  for  Ita  parti- 
tion, from  a  party  to  such  suit,  Is  as  much 
bound  by  the  disposition  made  of  the  real 
estate  by  the  decree  rendered  in  such  action 
as  his  grantor.  Clarh  v.  Charlet,  66  Neb. 
202  (75  N.  W.  563). 

23.  (1904.)  One  who  purchases  real  es- 
tate from  a  defendant  in  an  action  brought 
to  recover  dower,  after  a  decree  of  the  dis- 
trict court  in  favor  of  such  defendant  and 
while  the  case  is  duly  pending  in  the  su- 
preme court  on  appeal,  with  actual  notice  of 
the  plaintUTa  claim  of  dower,  takes  Us  title 


sabject  to  such  claim.  Martin  v.  Ab^tt,  72 
Neb.  89  (100  N.  W.  141). 

24.  (1904.)  Where  an  appeal  is  taken 
from  a  decree  for  defendant.  In  an  action 

to  recover  dower,  where  no  supersedeas 
bond  Is  provided  for  by  statute  and  none  Ih 
filed,  the  decree  appealed  from  will  not  pro- 
tect a  purchaser  who  takes  the  title  with 
actual  notice  of  Its  condition  and  of  the 
pendency  of  the  appeal.  Martin  v.  Abbott^ 
72  Neb.  89  (100  N.  W.  142). 

Iiease  of  premises. 

25.  (1890.)  Where  a  lessee  occupies  land 
against  which  a  suit  for  specific  perform- 
ance was  pending,  in  an  action  by  the  suc- 
cessful party  to  the  suit  the  evidence  falls 
to  show  bad  faith  of  such  lessee.  Baker  v. 
Meiach,  29  Neb.  227  (45  N.  W.  685). 

Xortgage  pending  action. 

26.  (1904.)  One  who  obtains  a  mortgage 
on  real  estate  while  actions  are  pending 

which  necessarily  determine  the  r-Ights  of 
the  mortgagor  in  the  mortgaged  premises, 
with  Cull  knowledge  thereof,  takes  it  subject 
to  the  Judgments  that  may  be  passed  in  such 
suits,  and  in  case  the  mortgagor  Is  adjudged 
to  have  no  interest  In  the  premises  he  takes 
nothing  by  bis  mortgage.  Parrotte  v.  Dry- 
den,  73  Neb.  291  (102  N.  W.  610). 


LITERARY 

See,  also,  CopyrighU. 

B^ht  of  property  in  state  law  reports. 

1.  (190S.)  The  state  has  no  such  prop- 
erty rights  In  any  volumes  of  the  state  re- 
ports in  the  hands  of  the  printer  who  has 
done  the  printing  thereof  as  will  prevent 
such  person  of  disposing  of  them  as  he 
chooses.  State  v.  State  Journal  Co.,  75  Neb. 
t76  (106  N.  W.  434;  9  L.  R.  A.  [n.  s.]  174). 

2.  (1906-)  Under  a  contract  by  a  pub- 
lishing company  to  publish  the  state  law  re- 
ports, such  publisher  is  not  forbidden  to 
manufacture  and  sell  volumes  containing 
BQch  literary  matter  on  its  own  account. 
State  V.  State  Journal  Co.,  77  Neb.  762  (110 
N.  W.  768). 

Pleading. 

3.  (1905.)  In  an  action  by  the  state  to 
recover  damages,  from  one  holding  a  con- 
tract to  print  the  state  reports  for  the  un- 
lawful use  of  the  materials  delivered  under 


PROPERTY. 

such  contract,  an  allegation  that  tho  sale 
of  the  reports  by  the  defendant  deprived 
the  piaintift  of  an  opportunity  to  sell  them 
is  ittsufflclent  to  support  the  action.  State 
V.  State  Journal  Co.,  75  Neb.  276  (106  N. 
W.  434;  9  L.  R.  A.  [n.  s.]  174). 

Unauthorised  use. 

4.  (1906.)  The  unauthorized  use  of  the 
literary  production  of  another  furnishes  no 
ground  for  the  recovery  of  damages  except 
through  the  federal  copyright  laws.  All 
persons  are  at  liberty  to  print,  pablish  and 
sell  the  literary  productions  of  others,  un- 
less they  are  protected  by  a  compliance  with 
the  act  of  congress  for  that  purpose.  State 
V.  State  Journal  Co.,  75  Neb.  275  (106  N. 
W.  434;  9  L.  R.  A.  [n.  s.]  174). 

6.  (1905.)  If  the  defendant  printed  and 
manufactured  to  sell  for  its  own  benefit  vol- 
umes of  the  reports  of  the  supreme  court  of 
the  state,  containing  matter  prepared  by  the 
state  and  not  protected  by  copyright,  and  in 
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80  doln?  unlawfully  uaed  manuscripts  and 
other  property  entrusted  to  the  care  of  the 
defendant  to  enable  It  to  perform  Its  con- 
tracts to  manufacture  spedfled  volumes  for 
the  state,  this  would  not  give  the  state  title 
to  books  so  unlawfully  produced*  so  as  to 
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enable  It,  by  Injunction,  to  prevent  the  de- 
fendant from  dlspoeins  of  the  books,  or  ea- 
title  the  state  to  an  aooountlng  of  the 
proceeds  of  such  sales.  -Bfate  v.  Btote  /mtr- 
nal  Co.,  To  Neb.  276  (106  N.  W.  434;  9  U  R. 
A.  [n.  8.]  174). 
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LIVERY-STABLE  KEEPERS. 


See,  also,  AntmaU. 
Lien  for  keep  of  hones. 

1.  (1881.)  The  Hen  of  a  llvery-stable 
keeper  for  keep  of  horses,  who  has  not  re- 
tained possession,  is  Inferior  to  a  chattel 
mortgage  thereon.  Marseilles  Ufg.  Co,  v. 
Morgan,  12  Neb.  66  (10  N.  W.  462). 

2.  (1881.)  Where  a  mortgage  la  given 
on  A  team  of  horses  that  are  being  kept  in 
a  livery  stable,  the  owner  retaining  posses- 
sion and  using  the  team  daily,  the  lien  of 
tne  llvery-stable  keeper  is  secondary  to  the 
mortgage.  Maraeillet  Mfg.  Co.  v.  Morgan, 
12  Neb.  66  (10  N.  W.  462).  [Overruled. 
Bedford  v.  Van  Oott,  42  Neb.  229.] 

Actions  for  damages  to  horses  hired. 
8.   (1888.)   In  an  action  for  damages 

against  a  hirer  of  a  liveiy  team,  questloas 
asked  of  a  witness  as  to  bts  having  expe- 
rienced difficulty  in  keeping  on  the  road  at 
the  particular  place,  was  proi>erly  rejected. 
Floaten  v.  Ferrettt  U  Neb.  847  (28  N.  W. 
732,  827). 

4.  (1888.)  Where  a  hirer  of  a  livery 
team.  In  the  nighttime  drives  into  a  wire 
fence,  newly  erected  across  the  road,  an  in- 
struction tending  to  make  the  existence  of 
such  fence  an  excuse  tor  the  driving  into 
the  same  was  properly  refused  In  an  action 
by  the  livery-stable  keeper  for  damages  for 
the  Injury  to  his  team,  floaten  v.  FerreU, 
24  Neb.  347  (38  N.  W.  732,  827). 

5.  (1888.)  In  an  action  against  a  hirer 
of  a  team  from  a  livery  stable,  top  injuries 
to  such  team  by  reason  of  driving  into  a 
barbed  wire  fence,  in  the  nighttime,  ques- 


tions calling  for  the  Judgment  of  wltnesMS 
as  to  the  negligence  of  defendants  are  prop- 
erly excluaed.  floaten  v.  Ferrell,  24  Neb. 
847  (88  N.  W.  732.  827). 

6.  ( 1884. )  In  an  action  by  the  owner  of 
a  horse  that  was  left  with  defendant,  a  liv- 
ery-stable keeper,  with  permission  to  hire 
out  to  careful  persons,  to  recover  tor  the 
death  of  the  same,  it  having  been  hired  out 
to  careless  parsons,  statements  of  the  fore- 
man of  the  stable  as  to  the  condition  of  the 
horse  after  its  return  from  the  drive  allied 
to  have  caused  Its  death  are  admissible  as 
part  of  the  res  gesta.  Homan  v.  Boyce,  16 
Neb.  54&  (19  N.  W.  690). 

LIVE  STOCK. 
See  Animal*. 

Transportation  of,  see  Carriers,  III. 
Exemption  of,  from  execution,  see  Exemp- 
tion, H  34-36. 

Liability  of  nUlroad  for  Injury  to,  tee 
Railroads,  Till,  O. 

LOAN  COMPANIES. 
See  Building   ani  Loan  Asso^attmu; 

Pavmbrokers. 

LOBBYINO. 
Contracts  for,  see  Contracts,  H 137,  138. 

LOCAL  PREJUDIC& 

Ground  for  continuance  of  criminal  pro» 
cution,  see  Criminal  Law,  1 443. 

LODQINO  HOUSES. 
See  Innkeepers. 
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LOST  INSTRUMENTS. 


ANALYSIS. 
Bight  of  recovery  on,  in  general,  {{ 1-3. 
Indemnity  in  action  on,  H  4-6. 
Beoorery  on,  bar  to  Bubseqaent  action,  {  7. 
Competency  of  witness  to  prove  loss,  1 8. 
Bnxdsn  of  proof,  {  9. 

Parol  erldence  to  prove  ozistaQce,  II 10, 11. 
Pleading,  1 18. 

Sufficiency  of  evidence  ||  13, 14. 


CBOSS-RErEBEXCnS. 

See,  also,  specific  topics. 
Lost  will,  see  Wills. 

Bight  of  recovery  on,  in  generaL 

1.  (1883.)  Where  a  negotiable  iostru- 
meot  is  lost  after  It  becomes  due,  a  recovery 
may  be  had  thereon  In  a  court  of  lav.  Mow- 
«ry  V.  Mast  A  Co.,  14  Neb.  610  (16  N.  W. 
83d). 

2.  (1885.)  Where  the  record  of  an  ad- 
ministrator's sale  of  real  estate,  or  any 
paper  or  instrument  pertaining  to  the  same 
is  lost,  destroyed,  or  cannot  be  fbund,  the 
statute  authorizes  the  party  afteeted  to  prove 
the  contents  as  la  case  of  other  lost  instru- 
ments. Trumble  V.  Wiltiams,  18  Neb.  144 
(24  N.  W.  716). 

3.  (1889.)  Where  certain  notes  were  sent 
to  a  bank  for  collection,  presented  to  the 
maker  but  not  paid,  and  the  bank  ofBcers 
testified  that  to  the  hest  of  their  knowledge 
the  notes  were  returned  by  mail  to  the 
owner,  and  that  they  had  no  dealings  with 
a  third  party  who  claimed  to  have  purchased 
the  notes  from  the  bank,  as  the  owner  never 
received  the  notes  as  sent  from  th^  bank, 
and  as  they  were  not  again  presented  tor 
coilection,  they  would  be  presumed  to  be 
lost  instruments  and  the  owner  could  re- 
cover on  them  as  such.  AUendorph  v.  Og- 
den,  28  Neb.  201  (44  N.  W.  220). 

Indonnity  in  action  on. 

4.  (1892.)  Where  a  negotiable  note  Is 
lost  before  it-  becomes  due  the  court  will  re- 
quire the  plaintiff  to  give  an  indemQifying 
bond  to  the  maker  as  a  condition  of  recov-- 
ering  iudgment.  but  where  the  instrument 
is  lost  after  it  becomes  due  no  bond  ordi- 
narily will  be  required.  irentM  v.  Ken6all, 
35  Neb.  6»3  (63  N.  W.  698,  610). 

6.  (1S94.)  Where  an  instrument  nego- 
tiable by  delivery  is  lost  before  maturity,  a 


bond  of  Indemnity  should  be  required  as 
a  condition  for  recovery  thereon ;  but 
where  It  Is  clearly  shown  that  the  Instru- 
ment was  payable  to  order  and  not  indorsed, 
or  that  it  was  lost  after  maturity,  no  Indem- 
nity should  generally  be  roQUlred.  Kirk- 
wood  V.  First  Nat.  Bank  of  BatHnff*,  40 
Neb.  484  (68  N.  W.  1016;  42  Am.  St.  Rep. 
683;  24  U  R.  A.  444). 

6.  (1897.)  Where  a  note  i»ayable  to  or- 
der, but  neither  Indorsed  nor  transferred,  Is 
lost  before  maturity,  the  execution  of  an  in- 
demnity bond  Is  not  essential  to  plaintiff's 
recovery  in  a  suit  on  the  note.  Palmtr  v. 
Carpenter,  68  Neb.  394  (78  N.  W.  690). 

Bocovory  on,  bar  to  snbssqusnt  action. 

7.  (1883.)  A  lost  Instrument  will  stand 
on  the  same  ground  as  though  it  was  non- 
negotiable,  and  a  recovery  thereon  by  the 
actual  owner  will  be  a  complete  bar  to  an 
action  by  a  party  who  has  received  it  after 
It  became  due.  Moioery  v.  Mast  d  Co.,  14 
Neb.  510  (16  N.  W.  839). 

Competency  of  witness  to  prove  loss. 

8.  (1892.)  One  who  has  assisted  in 
searching  In  the  office  of  the  county  clerk, 
under  the  direction  of  the  latter,  for  a  deed 

left  therein  for  record  Is  a  competent  wit- 
ness to  prove  the  loss  of  such  deed  in  order 
to  lay  a  foundation  for  secondary  evidence 
thereof.  It  Is  uot  necessary  In  such  case  to 
call  the  clerk  in  order  to  establish  the  loss 
of  the  deed  prima  facie.  Buchanan  v.  Wi$e, 
34  Neb.  696  (52  N.  W.  163). 

Borden  of  proof. 

9.  (1900.)  In  an  action  to  recover  on  a 
lost  note,  instructions  in  regard  to  the  bur- 
den of  proving  the  loss  are  not  prejudicially 
erroneous,  where  it  appears  conclusively  that 
the  note  was  non-negotlable  and  had  been 
delivered  to  the  defendant.  WaJsh  v.  Peter- 
9on,  59  Neb.  646  (81  N.  W.  863). 
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Parol  evidence  to  prove  existence. 

10.  (1886.)  The  rule  of  evidence  which 
precludes  the  prool  of  the  contents  of  writ- 
ten instruments  or  records  by  parol  testi- 
mony, does  not  preclude  oral  testimony  oC 
the  existence  of  such  Instruments  or  records 
preliminary  to  their  introduction  or  proof 
of  their  loss  or  destruction.  Village  of 
Ponca  V.  Crawford,  18  Neb.  551  (26  N,  W. 
365). 

11.  (1891.)  Where  papers  In  a  case  have 
been  lost,  as  the  license  to  sell  real  estate, 
proof  that  such  license  or  other  papers  actu- 
ally existed  at  the  time  of  the  sale  may  be 
shown  by  parol  or  other  secondary  evidence. 
Keller  v.  Amos,  31  Neb.  438  (48  N.  W.  59). 

Pleading. 

12.  (1902.)  In  an  action  upon  a  lost  In- 
etrumeut  it  Is  not  necessary  to  allege  the 


manner  in  which  the  Instrument  was  lost. 
Storey  v.  Kerr,  2  Unof.  568  (89  N.  W.  601). 

Sufficiency  of  evidence. 

13.  (1892.)  In  an  action  upon  a  lost 
draft  which  it  was  claimed  bad  been  ac- 
cepted by  EL.  Acid,  tbat  the  proof  clearly 
uid  unequivocally  eetablisfaed  the  existence 
of  the  draft  and  the  acceptance  thereof  by 
H.  Bill  V.  Bub,  34  Neb.  524  (52  N.  W.  572). 

14.  (1903.)  The  sole  question  being  the 
execution  and  delivery  of  a  deed,  which 
plalntitt  sa^s  was  given  him  by  a  third 
party,  as  the  deed  of  defendant,  and  which 
was  lost  without  recording,  and  which  de- 
fendant says  he  never  made  nor  delivered 
nor  received  a  consideration  for.  The  de- 
cree rendered  for  defendant  on  this  conflict- 
ing evidence  will  not  be  disturbed.  Power 
V.  Alien,  4  Unof.  486  (94  N.  W.  632). 


LOTTERIES. 


See,  also,  Oaming. 

Mature  and  elements.  ^ 

1.  (1902.)  To  constitute  a  lottery  it  Is 
necessary  that  a  prize  be  offered,  and  some-, 
thing  of  Talae  be  given  for  a  chance  to  ob- 
tain the  prize.  State,  ex  rel.  Prout,  v.  Ne- 
braska Home  Co.,  66  Neb.  349  (92  N.  W. 
763;  103  Am.  St.  Rep.  706;  60  L.  R.  A.  448). 

2.  (1902.)  The  prize  may  be  anything 
of  value;  a  preference  or  privilege  in  the 
distribution  of  a  common  fund  among  those 
entitled  thereto,  may  constitute  a  prize. 
State,  ex  rel.  Prout,  v.  Nebraska  Home  Oo.^ 
66  Neb.  349  (92  N.  W.  763;  103  Am.  St  Rep! 
706;  60  L.  R.  A.  448). 

Iiottcrj  contraeta. 

8.  (1874.)  A  ccmtract  to  print  and  pub- 
lish a  map  containing  a  lottery  scheme,  and 
the  execution  of  a  note  in  payment,  con- 
stitutes but  one  transaction  and  should  be 
construed  as  an  entire  contract  Kittle  v, 
De  Lamater,  3  Neb.  325. 

4.  (1902.)  A  scheme  whereby  a  com- 
mon fund  is  to  be  produced  by  the  contri- 
butions of  various  parties,  and  afterwards 
distributed  among  the  parties  contributing 
thereto,  and  a  valuable  preference  or  privi- 
lege in  the  distribution  thereof  is  made  to 
depend  upon  chance,  is  a  lottery  within  the 
meaning  of  our  statute  prohibiting  lotteries. 
State,  ex  rel.  Front,  v.  Hebraaka  Home  Co., 


66  Neb.  349  (92  7T.  W.  763;  103  Am.  St  Rep. 
706;  60  U  R.  A.  448). 

Information  and  mdictment 

6.  (1900.)  An  information  drawn  under 
section  225  at  tbe  criminal  code,  charging 
the  defendant  with  opening  and  establish- 
ing a  lottery,  which  omits  to  describe  the 
capacity  in  which  defendant  acted,'  whether 
as  owner  or  otherwise,  is  defective.  Stale 
V.  Denniton,  60  Neb.  157  (82  N.  W.  383). 

6.  (1900.)  An  information  is  bad  for 
duplicity  which  chargeB  In  a  aln^e  count 
that  on  a  certain  date  and  on  divers  daya 
between  that  and  a  subsequent  date,  the  de- 
fendant did  publicly  and  privately  <q>en,  set 
on  foot  and  carry  on  a  lottery.  State  v. 
Dennieon,  60  Neb.  192  (82  N.  W.  628). 

LUNATICS. 
See  Intone  Pertone. 

MACHINERY. 
Liability  of  employer  for  injuries  by  rea- 
son of  defects,  see  ifofter  and  Servant,  i{98- 
113. 

Pleading  defects  of  machinery,  see  lfo«- 

ter  and  Servant.,  {{  247-253. 

Evidence  as  to,  see  Master  and  Servant, 
11  296-300. 

MAIL. 

Sending  threatening  letter,  see  Threats. 
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MALICa 
dement  of  crime,  see  Criminal  Law,  1 23. 

Evidence  of,  admissibly  In  libel  and  slan- 
der. Me  Liltel  and  Blander,  f 1 86-88. 


As  element  of  false  Imprisonment,  see 
Falie  ImprUonmeHt,  |8. 

Grounds  for  malicious  prosecution,  see 
Maliciout  Prosecution,  ||  38-36. 

Element  of  murder,  see  Homicide,  ||  4-14. 


MALICIOUS  MISCHIEF, 


CBOeS-RxnBBHCBS. 

Flaelng  obstruction  on  railroad  track,  see 

Saitroad*,  H  214.  215. 

Validity  of  ordinance  for  punishment,  see 
Municipal  corporations,  |  586. 

Information. 

1.  (18d2.)  Where  the  information  for 
obstructing  a  railroad  track  charges  that 
the  obstruction  was  placed  "upon  and 
across"  the  track,  and  the  testimony  shows 
simply  that  it  was  placed  upon  one  of  the 
rails,  there  Is  no  material  variance.  Wei- 
necke  v.  State,  34  Neb.  14  (51  N.  W.  307). 

2.  (1908.)  The  information  charged  the 
malicious  killing  and  destruction  of  four- 
teen certain  hogs  of  the  value  of  $120,  the 
offense  charged  to  have  been  committed  on 
the  5th  day  of  May,  1906.  The  evidence 
tended  to  show  that  Are  hogs  were  killed  on 
the  23d  day  of  April,  1906,  the  value  of  which 
was  found  to  be  844.17,  the  offense  proven 
being  Identified  as  the  one  charged  In  the 
Information.  Held,  That  the  verdict  re- 
sponded to  the  charge  In  the  Information. 
Cor«on  V.  State,  80  Neb.  619  (114N.W.938). 

Question  for  Jnry. 

3.  (1908.)  The  question  as  to  whether 
the  acts  charged,  if  committed,  were  ma- 
liciously done  was  one  of  fact  for  the  jury 
to  decide  from  all  the  evidence  upon  that 
part  of  the  case.  Carson  v.  State,  80  Neb. 
619  (114  N.  W.  988). 

Evidence. 

4.  (1884.)    On  trial  under  an  indictment 


for  maliciously  cutting  down  and  destroying 
a  public  bridge  on  a  public  highway,  it  la 
competent  for  the  state  to  prove,  by  the  rec- 
ords of  the  county  commissioners'  court,  the 
ratabllshment  of  the  highway  on  which  the 
bridge  was  constructed,  and  also  by  such 
records  and  the  records  of  the  district  court, 
that  the  accused  presented  and  prosecuted 
his  claim  for  damages  resulting  from  such 
ioratlon,  and  that  he  received  and  accepted 
the  damages  awarded  him  by  the  trial  jury 
In  the  district  court.  O'Dea  v.  State.  16 
Neb.  241  (20  N.  W.  299). 

5.  (1892.)  Beld,  That  the  evidence  jus- 
tifies the  finding  of  the  Jury  that  the 
defendant  was  guilty  of  wilfully  and  mali- 
ciously placing  an  obstruction  upon  the  rail- 
road track  as  alleged  In  the  Information. 
Weinecke  v.  State,  34  Neb.  14  (51  N.  W. 
307). 

6.  (1908.)  There  was  a  conflict  in  the 
evidence  as  to  the  size  and  weight  of  the 
hogs  alleged  to  have  been  killed  and  de- 
stroyed. A  witness,  a  dealer  in  live  stock, 
was  called  by  the  prosecution  and  asked  as 
to  the  value  of  the  hogs  on  the  date  of  the 
alleged  offense,  specific  weights  being  given 
in  the  question  and  which  corresponded 
with  the  weights  testified  to  by  some  of  the 
witnesses.  The  answer  of  the  witness  was 
given  stating  the  value  to  be  a  certain  price 
per  hundredweight,  leaving  the  Jury  to  de- 
cide as  to  the  weight  of  the  hogs.  Held, 
No  error.  Carson  v.  State,  80  Neb.  619  (114 
N.  W.  938). 
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MALICIOUS  PROSECUTION. 

ANALYSIS. 

I.  NAXUBE  OP  PBOSECUTION  OB  ABBEST. 
In  general,  $|  1-5. 

n.  FBOBABLE  CATTSE. 

Aa  defense  in  general,  §S  6,  7. 

Definition  of  probable  cause,  §§  8-10. 

Elements  and  nature  In  general,  SS  Xl-lO. 

Prosecution  in  general,  S§  17-19. 

Test  of  validity  of  statute  as  baaU  of  anlt,  1 8a 

Advice  of  counsel. 

 In  general,  |  21. 

 Sufficiency  of  statement  to  attorney,  «  22-27. 

Advice  of  county  attorney,  §  28. 
BeUef  In  guilt  of  accused,  SI  29-38. 

III.  XAUOE. 

Inference  of  malice,  §§  33-35. 

IV.  TEBHIHATIOB'  OP  PBOSECUTION. 

Necessity,  ${36, 37. 
Sufilciency,  §§  38, 39. 

Accrual  of  right  of  action  on  termination,  ||  40-48. 

V.  ACTIOV& 

Joinder  of  eaitMa»  ||  43, 44. 

Insuflciency  of  complaint  s«  defense,  {  45. 

liability  of  justice  in  issuing  warrant,  J  46. 

Jurisdiction  and  venue,  It  47,49. 

Pleading. 

 DbscTiption  of  pnweeution,  If  49,  sa 

 MaUce,  1151-53. 

 Want  of  probable  canae,  IS  54-67. 

Presumptions  and  burden  of  proof,  ||  56-07. 
Admissibility  of  evidence. 

Probable  cause,  §§68-90. 

 Malice,  $191-94. 

 Mitigation  of  damages,  S  95. 

Weight  and  sufficiency  of  evidence. 

 In  general,  §§  96,  97. 

 Malice,  §S  98,  99. 

 Probable  cause,  §§  100-108. 

Damages,  §  109. 

 Measure  and  elements  of  damages,  IS  110-114. 

Questions  for  court  and  jury. 

 Malice,  §  115. 

 Probable  cause,  $§  116-120. 

Instructions. 

Malice,  §§  121.  122. 


■Probable  cause,  SI  123-133. 


Csoss-RErERENCES.  I.  NATUBE  OF  PBOSECUTION  O* 

See,  also.  False  Imprisonment.  ABBEST. 

In  general. 

Liability  for-  malicious  attachment,  see  1.  (1875.)  Although  an  action  for  n* 
Attachment,  IS  444-479.  Itclous  prosecution  cannot  be  maintained  K 
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the  proceedings  complained  of  were  had  by 
a  court  having  no  Jurisdiction,  yet  a  peti- 
tion alleging  that  In  consequence  of  such 
proceedings  plaintiff  waa  arrested.  Impris- 
oned, etc.,  is  sufficient  as  a  complaint  for 
false  imprimnmeat  Painter  v.  Ives.  4  Neb. 
122. 

2.  (1885.)  Where  a  constable  having  a 
warrant  for  the  arrest  of  a  person  informs 
Um  of  that  fact,  reads  the  warrant  and  In- 
forms him  that  he  is  under  arrest,  but  the 
accused  goes  himself  to  the  magistrate  office 
and  submits  himself  to  the  custody  of  the 
court,  and  on  giving  an  undertaking  is  re- 
leased on  adjournment,  it  la  a  sufficient  ar- 
rest and  impi  lr  *nment  upon  which  to  base 
an  action  for  malicious  prosecution.  Ma- 
tone  V.  Huston,  17  Neh.  107  (22  N.  W.  231). 

3.  (1901.)    Damages  are  recoverable  for 

the  malicious  prosecution  of  a  civil  action 
without  probable  cause  in  which  there  has 
been  no  restraint  of  the  person  or  seizure  of 
property.  McCormick  Harvesting  Machine 
Co.  V.  Willan,  63  Neb.  391  (88  N.  W.  497; 
93  Am.  St.  Rep.  449;  56  L.  R.  A.  338). 

4.  (1903.)  It  is  not  error  to  refuse,  In 
an  action  for  maliciously  procuring  plain- 
tllTs  arrest  In  proceedings  In  aid  of  execu- 
tion, an  instruction  that  makes  an  InteDtlon 
on.  the  part  of  plaintiff  to  leave  the  state  a 
sufficient  ground  for  arresting  him.  The 
statute  only  permits  arrest  where  there  Is 
danger  defendant  will  not  obey  a  citation  to 
appear.  Bank  of  Miller  v.  Richmon,  68  Neb. 
731  <94  N.  W.  998). 

5.  (1907.)  When  a  peace  oflcer  arrests 
and  Imprisons  a  person  without  process,  and 
thereupon  takes  him  before  a  magistrate 
before  whom  he  flies  a  written  complaint 
against  the  prisoner,  describing  no  offense 
against  the  law,  and  after  a  hearing  the  t  er- 
son  Is  set  at  liberty,  an  action  for  a  ma- 
llciouB  prosecution  does  not  lie.  Hackler  v. 
Miller.  79  Neb.  206  (112  N.  W.  303). 

II.  PBOBABLE  CAUSE. 
Evidence  of  probable  cause,  see  post,  $9  68- 
90,  100-108. 

As  defense  In  general. 

6.  (1907.)  A  criminal  prosecution  from 
malicious  motives  Is  not  a  cause  of  action 
for  damages.  If  there  was  a  probable  cause. 
Hudson  V.  Truman.  78  Neb.  840  (112  N.  W. 
325). 

7.  (190G.)  An  action  for  the  malicious 
prosecution  of  a  civil  suit  cannot  be  main- 
tained if  there  was  probable  cause  for  bring- 


ing the  suit  complained  of.  Cob&ey  v.  State 
Jfoumat  Co..  77  Neb.  626. 

Deflnltion  of  prolmble  cause. 

S.  (1890.)  l-rohable  cause  for  criminal 
prosecution  Is  a  reasonable  ground  for  suspi- 
cion supported  oy  circumstances  sufficiently 
strong  In  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  accused  is  gullt> 
of  the  offense  charged.  Chicago,  B.  4e  Q.  R 
Co.  V.  Kriski,  30  Neb.  215  (46  N.  W.  520). 

9.  (1896.)  Probable  cause  is  the  ex)st 
ence  of  such  facts  and  circumstances  a^ 
would  excite  the  belief  in  a  reasonable  man\ 
mind,  acting  on  the  facts  within  the  knowl 
edge  of  the  prosecutor,  that  the  persoc 
charged  was  guilty  of  the  crime  for  which 
he  was  prosecuted.  Rider  v.  Murphy,  47 
Neb.  857  (66  N.  W.  837). 

10.  (1901.)  In  an  action  for-  malicious 
prwecutiou  it  Is  reversible  error  tor  instruct 
the  Jury  that  the  information  which  will 
justify  the  making  of  a  criminal  complaint 
against  another  must  be  of  such  a  character 
and  obtained  from  such  a  source  that  busi- 
ness men  generally,  of  ordinary  care,  pru- 
dence and  discretion  would  feel  authorized 
in-  actins  thereoa^  Jonsen  v.  Haistead,  frl 
Neb.  249  (85  N.  W.  78). 

Elements  and  nature  In  general. 

11.  (1896.)    If  the  defendant  is  aware  of 

facts  establishing  the  Innocence  oftheplaIn< 
tiff,  a  misapprehension  of  the  law  does  not 
create  probable  cause,  although  it  may  affect 
the  issue  of  malice.  Nehr  v.  DoJtlts,  47  Neb. 
863  (66  N.  W.  864). 

12.  (1896.)  Where  the  apparent  facts 
are  sufficient  to  Induce  a  discreet  and  pru- 
dent person  to  believe  accused  committed 
the  crime  charged,  the  informer  is  not  liable 
for  malicious  prosecution,  though  accused 
was  discharged.  Fry  v.  Kaessner.  48  Neb. 
133  (66  N.  W.  1126). 

13.  (1902.)  Whether  there  was  probable 
cause  for  Instituting  a  criminal  action  is  a 
question  to  be  determined  from  a  consider- 
ation of  the  facts  and  circumstances  of 
which  the  defendant  had,  or  should  have 
had,  knowledge  when  the  prosecution  waa 
commenced:  facts  coming  to  his  notice  after 
the  trial  of  the  case  cannot  be  taken  into 
account.  Maynard  v.  Sigman.  65  Neb.  590 
(91  N.  W.  576). 

14.  (1894.)  It  Is  not  error  to  charge  the 
Jury  that  probable  cause  Is  a  reasonable 
ground  for  aus.niolon  supported  by  circum- 
stances sufficient'.y  strong  to  warrant  an  Im- 
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partial  and  reasonably  cautious  man  in  the 
belief  tbat  the  person  accused  Is  guilty  of 
the  crime  with  which  he  is  charged,  where, 
by  other  Instructions,  the  Jury  Is  told  what 
facts  under  the  evidence  in  the  case,  If 
found  by  the  Jury,  would  constitute  prob< 
able  cause  or  want  thereof.  Jonasen  v. 
Kenmdy,  39  Neb.  313  (58  N.  W.  122). 

15.  (1894.)  It  Is  not  error  to  refuse  an 
Instruction  confining  the  jury  in  determin- 
ing whether  there  was  probable  cause,  to 
the  information  In  defendant's  possession 
when  he  instituted  the  prosecution,  and  ex- 
cluding facts  subsequently  coming  to  his 
notice,  where  there  was  no  evidence  tending 
to  show  that  any  of  the  facts  relied  upon 
to  establish  want  of  probable  causR  were 
not  known  when  the  prosecution  was  insti- 
tuted. Jonasen  v.  KenneOv,  3U  Neb.  313  (68 
N.  W.  122). 

16.  (1906.)  Both  malice  and  want  of 
probable  cause  must  exist  in  order  to  Justify 
an  action  for  malicious  prosecution.  CoJh 
bejf  V.  Stat9  Jcturnai  Oo.,  77  Neb.  626. 

Prosecution  in  genaraL 

17.  {1879.)  Where  plainttlT  haa  posses- 
sion of  the  keys  to  a  store  building  of  de- 
fen^lant,  under  a  contract  to  sell  the  store 
to  plaintiff  but  the  terms  of  which  defend- 
ant refused  to  comply  with,  and  defendant 
4as  plaintiff  arrested  for  burglary,  for  en- 
Aerlng  said  store,  the  plaintiff  may  main- 
tain an  action  for  malicious  prosecution. 
Lyman  v.  McMillan,  8  Neb.  18S. 

18.  (1885.)  A  person  in  the  lawful  pos- 
session of  property,  either  real  or  personal, 
may  by  force  defend  against  an  unlawful  In- 
vasion of  his  rights,  if  such  Invasion  Is  by 
force  and  violence,  providing  such  resist- 
attce  Is  necessary  to  the  protection  of  such 
rights,  and  provided  such  resistance  is 
within  proper  bounds,  and  does  not  become 
aggressive.  And  where  in  such  case  the  per- 
son making  the  unlawful  attack  causes  the 
person  attacked  to  be  arrested  for  a  crime 
in  making  such  defense,  such  arrest  will  be 
without  probable  cause,  and  If  caused  with 
the  Intent  and  purpose  of  wrongfully  injur- 
ing the  person  arrested,  it  will  be  held  suf- 
ficient proof  of  malice.  Caaebeer  v.  Rice, 
18  Neb.  203  (24  N.  W.  693). 

19.  (1890.)  In  an  action  to  recover  dam- 
ages for  malicious  prosecution,  where  the 
testimony  tended  to  show  that  defendant 
had  Instituted  a  criminal  prosecution 
against  plaintiff  for  the  sole  purpose  of  get- 
ting possesion  of  certain  drafts  held  by 


plaintiff  as  the  proceeds  of  a  sale  of  cattle, 
which  the  two  parties  had  owned  jointly 
and  after  the  drafts  had  been  obtained,  the 
criminal  charge  was  allowed  to  lapse,  evi- 
dently for  want  of  proof,  the  prosecutloa 
was  without  probable  cause,  and  a  verdtet 
for  defendant  should  be  set  aside  as  con- 
trary to  the  evidence.,  Hiatt  v.  Kinkaid,  28 
■  Neb.  721  (45  N.  W.  236). 

Test  of  TSUdity  of  statute  as  basis  of  suit 

20.  (1906.)  Where  a  suit  is  brought  to 
restrain  the  secretary  of  state  from  purchas- 
ing a  certain  statute  compilation  as  author- 
ized by  an  act  of  the  legislature,  the  valid- 
ity of  such  act  being  the  basis  ot  the  snit, 
held  to  constitute  probable  cause.  CoJther 
V.  State  Jourwl  Co.,  77  Neb.  626. 

Advice  of  counsel. 
 In  general.  . 

21.  (1901.)  Where  one  makes  a  full  and 
true  statement  to  an  attorney  of  ail  the  facts 
within  his  knowledge  as  to  the  guUt  of  the 
accused,  and  acts  on  his  advice,  he  will  not 
be  liable  for  malicious  prosecution..  Jenten 
«.  Balttead,  61  Neb.  249  (85  N.  W.  78). 
 Siifficiency  of  statement  to  attorney. 

22.  (1890.)  The  fact  that  one  who  Insti- 
tutes a  criminal  prosecution  Is  following 
advice  of  counsel,  Is  not  a  good  defense, 
where  the  party  has  failed  to  make  a  fol? 
statement  of  facts  to  otunsel.  Drejffiu  v. 
AMI,  39  Neb.  191  (45  N.  W.  283). 

23.  (1894.)  In  an  action  for  malicious 
prosecution,  in  order  that  reliance  upon  the 
advice  of  counsel  may  operate  as  a  defense, 
it  must  be  made  to  appear  that  belor^  Insti 
tuting  the  prosecution  the  defendant  bad 
made  a  full,  fair,  and  true  statement  to  eueh 
counsel  of  all  the  information  In  his  poeses- 
sion,  and  that  he  instituted  the  prosecution 
in  good  faith,  relying  upon  such  advice. 
Jonasen  v.  Kennedy,  39  Neb.  313  (58  N.  W. 
122);  (1901)  Rosenblatt  v.  Rotenbfrg.  1 
Unof.  666  (95  N.  W.  686). 

24.  (1896.)  One  who,  before  tnstltutug 
a  criminal  prosecution,  makes  a  full  sod 
complete  statement  to  the  prosecuting  at- 
torney of  all  the  facts  within  his  knowledge 
or  which  he  could  ascertain  by  the  exercise 
of  reasonable  diligence,  bearing  upon  the 
guilt  of  the  aecused,  and  in  good  Caltb  «ti 
upon  the  advice  of  such  officer,  will  not  b* 
liable  to  an  action  for  malicious  prosecn* 
tlon.  But  If  he  withholds  from  counsel  In 
such  case  material  facts  within  Us  know^ 
edge,  the  advice  received  will  be  no  protee- 
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Uon  in  an  action  by  Cbe  injured  party.  P»- 
teraon  v.  Beiidorph,  49  Neb.  529  (68  N.  W. 

943). 

25.  (1901.)  The  advice  ot  counsel,  to  be 
of  any  avaU  as  a  defense,  must  have  bean 
Siren  after  a  fnll  and  fair  statement  of  all 
tbe  (acts  within  the  knowledge  ot  the  per- 
BOQ  seeking  the  same,  and  must  hare  been 
relied  upon  In  good  faith.  Biddle  v.  Jen- 
kins, 61  Neb.  400  (86  N.  W.  392). 

26.  (1902.)  Where  a  statement  of  a 
party  to  his  attorney  before  instituting  a 
criminal  prosecution  Included  a  statement 
of  facta  claimed  to  have  been  personally 
known  to  the  prosecuting  witness,  a  Jury 
which  deeidea  that  auch  statement  of  facts 
was  untrue,  was  Justified  in  holding  the  at* 
tomey^  adTice  given  with  reference  to  such 
statement  to  be  no  defense,  iff  let  v.  Watker, 
66  Neb.  728  (92  N.  W.  1014). 

27.  (1903.)  One  who  aeeka  advloe  of 
counsel  is  bound  to  act  In  good  faith  In  the 
matter,  and  to  make  to  reputable  counsel  a 
full  and  fair  statement  of  all  the  material 
facts  known  to  him.  If  he  has  reasonable 
ground  for  believing  that  facts  exist  which 
would  tend  to  exculpate  the  accused  from 
the  charge,  good  telth  reqnlrea  that  he  shall 
either  make  further  inquiry  with  reference 
to  these  facts  and  communicate  the  infor- 
mation obtained  to  counsel,  or  that  he  shall 
inform  him  of  his  belief  of  their  existence, 
in  order  that  he  may  Investigate  with  ref- 
erence thereto  and  take  into  account,  in 
forming  hia  (pinion,  the  Information  ob- 
tained with  referentw  to  them.  He  is  not 
required  to  institute  a  blind  Inquiry  to  as- 
certain whether  facts  exist  which  would 
tend  to  the  exculpation  of  the  par^  ac- 
cused. Ginupie  V.  Btaffordf  4  Unot  878  (96 
N.  W.  1039). 

Advice  ot  county  attorney. 

*S8.  (1902.)  A  party  wlio  lays  aU  the 
facts  which  he  knew,  or  should  have  known, 
before  the  county  attorney,  and  acts  In  good 
faith  upon  his  advice,  has  probable  cause 
for  Instituting  a  criminal  action,  and  Is, 
therefore,  .not  liable  to  an  action  (or  ma- 
licious prosecution.  Maynard  v.  Biffmm,  66 
Neb.  690  (91  N.  W.  576). 

Belief  in  gHat  ot  accused. 

29.  (1877.)  Mere  conversiim  of  property 
is  not  larcei^.  ud  Inftnmatton  of  such  con- 
versloh  oonsUtutes  no  grounds  of  probable 
cause  as  a  defoiM  to  an  action  ftor  malicious 
pAsecutlon.   Turner  v.  O'Brien,  B  Neb.  648. 


30.  (1890.)  In  an  action  for  malicious 
prosecution  in  the  arrest  and  trial  of  the 
plaintiff  ■  for  the  larceny  of  railroad  ties,  on 
the  oath  and  evidence  of  the  agont  of  de- 
fendant. It  from  the  evidence,  the  agent  had 
reasonable  ground  fon  suspicion,  supported 
by  drcumstuices  snflleienUy  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  be- 
lief that  the  accused  was  guilty  ot  the  offense, 
and  that  the  agent  believed  that  he  was 
guilty,  then  there  was  probable  cause  for 
the  prosecution  of  the  accused,  and  there- 
fore malice  was  not  to  be  presumed  on  the 
part  of  defendant  or  Its  agent  OhioaoOf  B. 
A  Q.  R.  Go,  V,  KritM,  30  Neb.  816  (46  N.  W. 
520). 

31.  (1894.)  Where  the  criminal  charge 
made  by  defendant  against  plaintiff  was  for 
the  larceny  ot  a  ring,  and  the  evld^ce 
tended  to  show  that  a  ring,  which  defend- 
ant believed  to  be  the  one  stolen,  was  found 
In  plalntlfC's  possession,  but  there  were  no 
facts  or  circumstances  other  than  the  pos- 
session of  the  ring  pointing  towards  plain- 
tiff's guilt,  and  it  was  not  shown  how  long 
the  theft  had  occurred  before  the  ring  was 
found  in  plaintiff's  pouesston.  It  was  not  er- 
ror to  charge  the  Jury  that  the  mere  fact 
that  the  defendant  had  lost  a  ring  by  th^ft, 
and  that  he  suspected  or  believed  that  the 
ring  found  In  plaintiff's  possession  was  the 
ring  which  he  had  lost,  was  not  of  Itself 
sufDcient  to  constitute  probabld  cause  for 
the  arreat  ot  the  plaintiff,  /onwen  v.  Ken- 
nedy, 39  Neb.  813  (S8  N.  W.  122). 

32.  (1902.)  A  person  who  suspects  an- 
other of  having  committed  an  offense  is 
bound  to  verity  his  ausplclons  by  such  In- 
quiry as  reasonable  care  and  prudence  would 
suggest  under  the  circumstances  of  the  par- 
ticular case,  before  beginning  a  proaeeuUtm. 
Such  pers<m  need  not,  as  a  general  rule, 
call  upon  the  person  suspected  to  give  an 
explanation,  especially  where  there  is  no 
reason  to  believe  that  such  explanation 
would  materially  alter  the  opinion  produced 
by  Information  already  acquired.  Bethel  v. 
Pacific  Bxprest  Oo,,  66  Neb.  886  (91  N.  W. 
868). 

m.  IKAIJOE. 

Pleading  malice,  see  port,  ||  61-68. 
Inference  of  malice. 

38.  (1888.)  In  an  action  to  recover  dam- 
ages  for  a  malicioua  prosecution,  the  Jury 
1DBJ  inter  the  nletence  ot  malice  from  tho 
total  want  ot  probable  cause  for  the  prose- 
cution. Wer$heim  «.  AStechuler,  18  Neb.  691 
(18  N.  W.  107). 
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34.  (1882.)  Jn  an  action  for  maiicious 
prosecutioo,  where  the  testimony  shows  that 
the  object  of  the  criminal  proceedings  was 
not  to  vindicate  the  law  and  punish  crime, 
but  to  coerce  the  payment  of  a  debt,  a  ma- 
licious motive  may  be  inferred.  Ross  v. 
Langicorthy,  13  Neb.  492  (14  N.  W.  515). 

35.  (1896.)  Where  the  purpose  of  the 
proceeding  complained  of  is  shown  to  have 
been  the  collection  of  a  debt,  and  not  the  en- 
forcement of  the  laws  against  crime,  malice 
may  be  inferred  from  that  fact  alone.  Peter- 
son V.  BeisOorph,  49  Neb.  &2»  (68  N.  W. 
943). 

IV.  TEBMINATION  07  FBOSEGUTIOK. 
Necessity. 

36.  (1895.)  As  a  general  rule,  an  action 
for  malicious  prosecution  will  not  lie  until 
the  proceeding  complained  of  has  been  le- 
gally terminated  in  favor  of  the  defendant 
therein.  Murphy  v.  Ernst,  46  Neb.  1  (64  N. 
W.  363). 

37.  (1898.)  To  sustain  a  judgment  for 
malicious  prosecution  the  plaintiff  must 
show  by  a  preponderance  of  the  evidence 
that  the  prosecution  which  the  defendant 
caused  to  be  brought  against  him  has  been 
determined;  that  the  defendant  bad  no  rea- 
sonable or  probable  cause  for  believing  the 
plaintiff  guilty  of  the  offense  for  which  he 
caused  him  to  be  prosecuted;  and  that  In  in- 
stituting and  carrying  on  the  prosecution 
the  defendant  was  actuated  by  malice.  Hage- 
lund  V.  Murphy,  54  Neb.  546  (74  N.  W.956). 

Sufficiency. 

38.  (1890.)  A  discbarge  on  a  prelimi- 
nary hearing  terminates  a  criminal  prose- 
cution BO  that  a  civil  action  for  maticioua 
prosecution  accrues  at  such  discharge.  Drey- 
fu»  V.  Aui,  29  Neb.  191  (45  N'.  W.  282). 

39.  (1902.)  Where  a  person  is  charged 
with  being  about  to  leave  the  state  for  the 
purpose  of  avoiding  an  examination  con- 
cerning his  property,  and  is  arrested  under 
the  provisions  of  section  535  of  the  code  of 
civil  procedure  and  brought  before  the 
county  judge  for  examination,  an  order, 
made  upon  hearing,  that  there  was  not  suf- 
ficient evidence  to  warrant  the  arrest  of  the 
accused.  Is  sufflcient  to  show  the  proceed- 
ings fully  terminated  so  far  as  the  question 
of  malicious  prpsecution  is  concerned,  al- 
though the  record  fails  to  show  a  formal  dis- 
charge. Bank  of  MiUer  v.  Bichmon,  61  Neb. 
Ill  (89  N.  W.  627). 


Accrual  of  right  of  action  on  termination. 

40-42.  ( 1882. )  In  a  case  of  malicious  pros- 
ecution, the  right  of  action  accrues  when- 
ever the  particular  prosecution  be  disposed 
of  In  such  a  manner  that  it  cannot  be  re- 
vived, and  the  prosecutor,  if  he  proceeds 
further,  will  be  put  to  a  new  one.  Caseheer 
V.  Drahohlv,  Va  Neb.  465  (14  N.  W.  397); 
(1885)  Caseheer  v.  Rice,  18  Neb.  203  (24  N. 
W.  693;  (1890)  Dreyfut  v,  Aul,  S9  Neb.  191 
(45  N.  W.  282). 

V.  Acnovs. 

Joinder  of  cauaea. 

43.  (1896.)  Causes  of  action  for  mali- 
cious prosecution  tor  damage  to  pialntitt  by 
arresting  occupants  of  her  place  of  busIceBS 
and  for  slander  may  be  properly  joined. 
Dingea  v.  RigffS,  43  Neb.  710  (62  N.  W.  74). 

44.  (1900.)  A  cause  of  action  for  false 
Imprisonment  may  be  joined  in  the  same  pe- 
tition with  a  cause  of  action  tor  malicious 
prosecution  when  both  arose  out  of  one  and 
tne  same  transaction.  Scott  v.  Ftowert,  60 
Neb.  675  (84  N.  W.  81). 

Insufficiency  of  complaint  as  defense. 

45.  (1897.)  Defendant  In  a  suit  for  ma- 
licious prosecution  will  not  be  permitted  to 
urge  as  a  defense  to  the  action  the  insuf- 
ficiency of  the  complaint  on  which  he  caused 
plaintiff's  arrest.  Minneapolis  Threshing- 
Machine  Co.  v.  Regier,  SI  Neb.  402  (70  N. 
W.  934). 

IiiablUty  of  justice  in  issuing  -warrant 

46.  (1893.)  A  justice  of  the  peace,  in 
deciding  upon  the  sufficiency  of  a  complaint 
made  before  him,  charging  another  with  a 
crime,  and  in  Issuing  a  warrant  of  arrest 
for  the  party  accused,  acts  judicially;  and 
if  he  does  so  in  good  faith,  with  pure  mo- 
tives and  without  malice,  he  is  not  liable 
therefor  if  he  had  jurisdiction  of  the  offense 
charged,  and  the  complaint  was  not  abso- 
lutely void.  Tennum  v.  Huston,  38  Neb. 
293  (56  N.  W.  970). 

Jurisdiction  and  venue. 

47.  (1892.)  An  action  for  a  wrongful 
suing  out  an  attachment  under  which  the 
property  of  the  debtor  was  seized,  is  one  for 
malicious  prosecution,  and  a  justice  of  the 
peace  has  no  jurisdiction.  Rice  d  Oomm  «■ 
Day,  34  Neb.  100  (61  N.  W.  464). 

48.  (1893.)  Where  plaintiff  was  arrested 
in  W.  county  on  a  warrant  issued  In  H. 
eonnty,  an  action  for  malictoos  prosecution 
was  properly  brougfht.  under  section  54  of 
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the  code,  In  W.  county.  Tennum  v.  Htuton, 
S8  Neb.  293  (56  N.  W.  970). 

Pleading. 

 DeecTiption  of  prosecution. 

49.  (1885.)  Wben  a  complaint  charges 
that  a-  person,  naming  blm,  "has  unlawfully 
and  feloniously  taken,  stolen,  and  .carried" 
the  property  "off,"  and  in  other-  respects  suf- 
ficiently charging  the  crime  of  larceny,  this 
will  be  held  sufllclent  to  sustain  an  action 
for  malicious  prosecution,  where  the  party 
charged  was  arrested  under  a  warrant  is- 
sued upon  such  complaint,  if  the  prosecu- 
tion  is  shoim  to  he  malicious  and  without 
probable  cause,  ifalone  v.  Button,  17  Neb. 
107  (22  N.'  W.  231). 

50.  (1902.)  In  an  action  for  malicious 
prosecution  based  on  an  arrest  under  code  of 
civil  procedure,  section  S35,  where  the  peti- 
tion sets  out  the  afSdavlt  upon  which  plain- 
ttft  was  arrested,  it  Is  sufflcfent  although 
it  contains  the  erroneous  allegation  that 
plaintiff  was  charged  with  a  "crime."  Bank 
of  MUler  V.  Richmon,  64  Neb.  Ill  (89  N. 
W.  627). 

 K&UcB. 

Malice  as  element  of  cause,  see  ante.  fiS 

33-35. 

51.  (1901.)  A  petition  alleging  defend- 
ant and  plaintiff  erected  a  building  together 
for  the  purpose  of  gaining  a  profit,  that  de- 
fendant has  instituted  numerous  law  suits 
against  plaintiff  for  the  purpose  of  causing 
him  a  loss  does  not  state  a  cause  of  action 
for  damages.  LanHng  v.  Oliver,  1  Unof.  602 
(96  N.  W.  782). 

52.  (1893.)  The  complaint  and  warrant 
in  the  criminal  prosecution,  alleged  to  have 
been  maliciously  granted  by  the  Justice  of 
the  peace,  examined  and  held  to  state  the 
substance  of  the  charge  and  to  be  sufficient 
when  attacked  collaterally.  Vennum  v.  But- 
ton, 38  Neb.  293  (66  N.  W.  970). 

53.  (1906.)  A  petition.  In  an  action  for 
damages  for  malicious  prosecution  and  con- 
spiracy to  injure  plaintiff's  property  (ihe 
sale  of  Annoti^ted  Statutes)  that  alleges  de- 
fendant sought  to  restrain  the  secretary  of 
state  from  buying  such  statutes  as  author- 
ized by  an  act  of  the  legislature  on  the 
ground  that  such  act  was  invalid,  does  not 
state  a  cause  of  action.  Cobbejf  v.  State 
Journal  Co.,  77  Neb.  626. 

Want  of  probable  cause. 
Probable  cause  as  element  of  action,  see 
ante,  !|6-32. 


54.  (1893.)  O.  charged  J.  before  a  Jus- 
tice of  the  peace  with  the  commission  of  a 
criminal  offense.  The  Jury  found  J.  not 
guilty,  and  made  a  special  finding  in  these 
words:  "and  that  the  complaint  was  made 
without  probable  cause."  J.  then  sued  O. 
for  damages,  alleging  that  the  prosecution 
was  malicious  and  without  probable  cause, 
and  set  out  In  his  petition  the  special  find- 
ing of  the  Jury.  Held.  That  it  was  error  to 
Qvermle  O.'s  motion  to  strike  such  special 
finding  out  of  the  petition,  or  to  admit  such 
finding  in  evidence.  Obemalte  v.  Johnton, 
36  Neb.  772  (55  N.  W.  220). 

55.  (1896.)  To  render  a  prosecuting  wit- 
ness liable  in  an  action  for  malicious  prose- 
cution, it  must  be  allied  and  proved  that 
his  conduct  in  the  premises  was  inspired 
by  malicious  motives  and  was  without  prob- 
able cause.  Rider  v.  Murphy,  47  Neb.  867 
(66  N.  W.  837). 

66.  (1896.)  A  petition  in  an  action  for 
malicious  prosecution  pleaded  that  the  plain- 
tiff had  been  convicted  in  the  county  court 
and  on  appeal  in  the  district  court;  that  the 
conviction  had  been  reversed  by  the  supreme 
court  and  the  cause  thereafter  dismissed.  It 
was  also  pleaded  that  the  defendant,  when 
he  instituted  the  prosecution,  was  aware  of 
certain  facts  which  in  law  established  the 
Innocence  of  the  plaintiff;  that  he  had  him- 
self In  the  county  court  testified  to  those 
facts;  whence  It  appeared  that  the  convic- 
tion In  the  lower  courts  was  not  upon  any 
consideration  of  evidence  which  would  Jus- 
tify a  conviction,  but  was  due  solely  to  a 
misapprehension  of  law.  Beld.  That  the  pe- 
tition sufficiently  pleaded  want  of  probable 
cause.  Nehr  v.  Do1U>s,  47  Neb.  863  (66  N. 
W.  864). 

57.  (1901.)  An  allegation  of  the  peti- 
tion that  the  prosecution  complained  of  was 
malicious  and  without  probable  cause,  will 
support  evidence  that  the  prosecution  "was 
commenced  for  the  purpose  of  collecting  a 
debt  or  tor  any  other  maliciouB  motive." 
Clark  V.  Folkers.  1  Unof.  96  (96  N.  W.  328). 

Presumptions  and  burden  of  proof. 

58.  (1881.)  To  entitle  plaintiflf  to  re- 
cover he  must  prove  not  only  malice  but 
want  of  probable  cause  by  the  defendant 
in  causing  his  arrest.  Turner  V.  O'Brien, 
11  Neb.  108  (7  N.  W.  850). 

69.  (1885.)  In  an  action  of  malicious 
prosecution  It  Is  incumbent  upon  the  plain- 
tiff to  prove  by  a  preponderance  of  testi- 
mony that  the  criminal  prosecution  was 
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without  probable  cause  and  was  malicious. 
But  where  the  want  of  probable  cause  la 
clearly  shown,  and  all  the  facts  and  circum- 
stances of  the  case  are  before  the  jury,  they 
may  And  from  the  facts  showing  a  want  of 
probable  cause,  that  the  prosecution  was 
malicious.  Caaebeer  v.  Rice,  18  Neb.  203 
(24  N.  W.  693). 

60.  (1890.)  Plaintiff  must  prove  want 
of  probable  cause,  malice,  and  end  of  crimi- 
nal prosecution;  but  need  not  prove  that  he 
is  damaged.  Dreyfut  v.  Aul,  29  Neb.  191 
(45  N.  W.  282). 

61.  (1893.)  To  render  a  prosecuting  wit- 
ness liable  in  an  action  for  malicious  prose- 
cution, It  must  be  alleged  and  proved  that 
his  conduct  In  the  premises  was  Inspired  hy 
malicious  motives  and  was  without  prob- 
able cause.  Yennum  v.  Smtmi,  38  Neb.  298 
(56  N.  W.  970). 

62.  (1896.)  In  an  action  for  maUdoas 
prosecution,  a  presumption  of  the  existence 
of  probable  cause  is  established  by  proof 
that  the  plalutilt  was  convicted  in  the  crim- 
inal action.  But  this  presumption  may  be 
rebutted.  Nehr  v.  DoltU,  47  Neb.  863  (66 
N.  W.  864). 

63.  (1901.)  In  an  action  brought  for  ma- 
licious prosecution,  the  law  will  presume 
malice  from  the  Intentional  use  of  the  crim. 
Inal  process  of  the  state  for  an  unauthor- 
ized purpose.  RotenhJatt  v.  Rosenberg,  i 
Unof.  656  (95  N.  W.  686). 

64.  (1902.)  The  lawfully  constituted  triere 
of  fact  in  criminal  cases  are  to  be  regarded 
as  reasonable  men;  and  where  they,  upon 
consideration  of  the  evidence,  find  guilt  be- 
yond a  reasonable  doubt,  it  will,  in  the  ab- 
sence of  special  circumstances,  be  presumed 
that  there  was  probable  cause  for  the  prose- 
cution. Maynord  v,  Bigman,  65  Neb.  690  (91 
N.  W.  676). 

65.  (1902.)  The  presumption  of  prob- 
able cause  arising  from  conviction  Is  a  dis- 
putable presumption,  and  may  be  overcome 
by  evidence  which  destroys  the  natural  pro- 
bative force  of  the  verdict  or  finding  upon 
which  the  sentence  Is  based.  Maynard  v 
Bigman,  66  Neb.  690  (91  N.  W.  576). 

66.  (1903.)  A  finding  by  commissioners 
of  Insanity  that  a  person  brought  before 
them  Is  Insane  Is  prima  fade  evidence  of 
probable  cause  for  the  proceeding,  although 
not  conclusive.  Figg  v.  Eanger,  4  Unof. 
792  (96  N.  W.  658). 

67.  (1906.)    In  an  action  for  the  mali- 


cious prosecution  of  a  civil  suit  it  la  neces- 
sary to  prove  -want  of  probable  canae, 
malice  and  actual  damage  to  the  plaintiff 
resulting  from  the  maintenance  of  the  suit. 
Cobbey  V.  State  Journal  Co.,  77  Neb.  626. 

Admissibility  of  evidence. 
 Probable  canse. 

68.  (1877.)  In  an  action  tor  malicious 
prosecution  the  defendant  Is  competent  to 
testify  as  to  his  belief  In  the  guilt  of  the 
plaintiff,  when  the  prosecution  was  com- 
menced; and,  that  he  instituted  the  prose- 
cution without  malice,  or  In  accordance 
with  the  opinion  of  counsel  first  obtained. 
Turner  v.  O'Brien,  5  Neb.  542. 

69.  (ISSl.)  In  an  action  for  malicious 
prosecution  In  causing  the  arrest  of  plain- 
tiff for  larceny  of  certain  grain  which  plain- 
tlflt  was  hired  to  thresh  by  one  who  had 
obtained  an  Injunction  restraining  defend- 
ant from  threshing  same,  the  injunction 
complaint,  referee's  report  and  receiver's 
bond  are  inadmissible.  Turner  v.  O'Brien, 
11  Neb.  108  (7  N.  W.  850). 

70.  (1882.)  In  an  action  for  malicious 
prosecution  against  two  defendants,  the  rec- 
ord of  the  alleged  malicious  prosecution  is 
admissible  In  evidence,  although  the  com- 

.  plaint  was  not  signed  by  both  defendants. 
Casebeer  v.  DrahobJe,  13  Neb.  465  (14  N. 
W,  397). 

71.  (1885.)  In  an  action  for  malicious 
prosecution  growing  out  of  a  criminal  pros- 
ecntl<m  before  a  Justice  of  the  peace,  the 
complaint  and  warrant  are  competent  evi- 
dence even  though  they  are  so  unsklllfully 
drawn  as  to  be  open  to  an  objection  in  the 
criminal  proceeding,  for  informality.  If  a 
criminal  act  is  charged  therein.  JfalOsc  «■ 
Huston,  17  Neb.  107  (22  N.  W.  231). 

72.  (1886.)  While  ordinarily  the  ques- 
tion of  what  constitutes  probable  cause  for 
a  criminal  prosecution  does  not  depend  nec- 
essarily upon  whether  the  offense  lias,  In 
fact,  been  committed,  nor  whether  the  ac- 
cused Is  Innocent  or  guilty,  yet  where 
before  the  commencement  of  a  criminal 
prosecution  the  promoters  of  such  prosecu- 
tion were  possessed  of  full  knowledge  of 
all  the  real  facts  in  the  case,  and  knew  that 
the  party  charged  was  not  guilty  of  the  al- 
leged offense,  proof  of  the  real  facts  in  the 
case  may  be  made  for  the  purpose  of  show- 
ing a  want  of  probable  cause  and  malice. 
Casebeer  v.  Rice,  18  Neb.  203  (24  N.  W. 
698). 
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73.  <1887.)  In  an  action  for  malicious 
prosecution  against  a  constable  for  arrest- 
ing plaintiff,  the  defense  being  probable 
cause  l;ased  on  a  confession  of  a  boy,  then 
under  arrest,  implicating  plaintiff  In  a  burg- 
lary. It  Is  error  to  reject  a  question  put  to 
defendant,  on  cross-nuunination,  tending  to 
show  the  confession  was  extracted  by  du- 
ress. Dorsey  v.  Ctapp,  22  Neb.  564  (35  N. 
W.  389). 

74.  (1893.)  Error  In  admitting  in  the 
pleading  and  evidence  a  special  finding  of 
the  Jury  in  the  malicious  prosecution,  that 
such  prosecution  was  without  probable 
cause,  is  cured  by  an  Instnuction  that  such 
verdict  Is  proper  to  be  considered  by  the 
jury  only  so  far  as  It  tends  to  show  the  In- 
stitution and  final  determination  of  said 
criminal  prosecution  In  the  court  below. 
ObemaJte  v.  Johnson,  36  Neb.  772  (56  N.  W. 
220). 

75.  (1893.)  The  verdict  finding  plaintiff 
not  guilty  of  the  offense  charged,  Is  admis- 
sible although  the  answer  admitted  that 
plaintiff  had  been  tried  and  acquitted.  Obtr- 
nalte  v.  Johnson,  36  Neb.  772  (55  N.  W.  220). 

76.  (1896.)  Bvidence  of  probable  cause 
afforded  by  proof  of  a  conviction  may  be  re- 
butted by  proof  of  any  facts  which  show 
that  the  conviction  was  under  circumstances 
depriving  it  of  any  naturally  probative  ef- 
fect NehT  V.  Dobhs,  47  Neb.  863  (66  N.  W. 
864). 

77.  (1901.)  After  a  witness  has  related 
what  facts  he  detailed  to  his  counsel  before 
commencing  an  action  for  malicious  prose- 
cution he  may  further  teeUfy  that  what  he 
did  so  relate  was  all  he  knew  at  the  time  of 
the  communication,  /en«en  v.  Halstead,  61 
Neb.  249  (85  N.  W.  78). 

78.  (1901.)  The  defendant  in  an  action 
for  malicious  prosecution  will  not  be  per- 
mitted to  testify  that  he  related  to  his 
counsel,  before  Instituting  the  criminal  pros- 
ecution, all  the  facts  and  circumstances 
within  his  knowledge,  as  It  would  be  the 
statement  of  a  mere  conclusion,  which  it  Is 
the  province  of  the  Jury*  to  draw  from  the 
entire  evidence  adduced  on  the  trial.  Jen- 
sen V.  HaUtead,  61  Neb.  249  (85  N.  W.  78). 

79.  (1901.)  The  record  of  an  Insanity 
commission,  which  showed  the  discharge  of 
a  plaintiff  In  malicious  prosecution,  was 
properly  excluded  from  evidence.  Hiersche 
V.  Scott,  1  Unof.  48  (95  N.  W.  494). 

80.  (1902.)  Plaintiff's  discharge  by  an 
examining  magistrate  Is  admissible  In  evi- 


dence as  tending  to  show  want  of  probable 

cause  for  the  crimloal  complaint  against 
him.  Mil€s  V.  Walker,  66  Neb.  728  (92  N. 
W.  1014). 

81.  (1902.)  In  an  action  for  mallclouB 
prosecution,  where  advice  of  counsel  Is  re- 
lied upon  as  a  defense,  defendant,  who  was 
the  complaining  witness  in  the  criminal 
prosecution,  should  not  be  allowed  to  tes- 
tify that  he  related  all  of  the  circumstances 
to  the  attorney  whose  advice  he  sought,  with- 
out stating  what  such  facts  and  circum- 
stances were.  Perrenoud  v.  Relm,  65  Neb. 
77  (90  N.  W.  980). 

82.  (1902.)  The  defendant  should  not  be 
permitted  to  testify  that  he  believed  the 
plaintiff  guilty  pf  the  crime  with  which  he 
charged  blm,  without  requiring  him  to  state 
to  the  Jury  the  facts  and  rircumstancea  on 
which  he  based  his  belief.  Pcrremoud  v. 
Helm,  65  Neb.  77  (90  N.  W.  980). 

83.  (1902.)  In  an  action  for  malicious 
prosecution,  defendants  alleged  that  plain- 
tiff had  been  guilty  of  an  assault  with  in- 
tent to  kill,  and  on  the  trial  sought  to  show 
by  various  witnesses  that  the  condition  of 
the  person  assaulted  was  serious  and  calcu- 
lated to  arouse  apprehensions  that  he  would 
die.  Evidence  introduced  and  received  prior 
thereto  amply  showed  that  the  plaintiff  had 
acted  in  self-defense.  Held,  That  the  exclu- 
sion of  the  proffered  testimony  was  not 
prejudicial  error.  Kyner  v.  liaubner,ZVnQt 
370  (91  N.  W.  491). 

84.  (1902.)  In  an  action  for  malicious 
prosecution,  the  fact  as  to  whether  or  not 
the  accused  person  was  guilty  of  other  of- 
fenses similar  In  character  to  the  one 
charged  In  the  complaint  against  him  Is 
immaterial.  Miles  v.  Walker,  66  Neb.  728 
(92  N.  W.  1014). 

85.  (1903.)  In  an  action  for  malicious 
-prosecution  based  on  a  prosecution  for  ma- 
licious destruction  of  property,  evidence  of 
a  witness  who  saw  the  destruction  and 
heard  the  voice  of  the  destroyer,  which  be 
sought  to  identify  as  that  ot  plaintiff,  held 
erroneously  excluded.  Pritchett  v.  Johnson, 
6  Unbf.  49  (97  N.  W.  223). 

86.  (1903.)  While  the  plaintiff  Is  not 
restricted  to  a  direct  attack  on  a  finding  of 
the  commissioners  of  Insanity  as,  for  in- 
stance, proof  of  fraud,  collusion  or  perjury, 
but  may  establish  want  of  probable  cause  by 
any  form  of  competent  and  sufScient  proof, 
toe  presumption  arising  from  tue  finding  of 
the  commissioners  In  such  a  case  must  be 
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overcome  by  evidence  sufficient  to  destroy 
Its  probative  force.  Figg  v.  Hanger,  4  Unof. 
792  (96  N.  W.  658). 

87.  (1903.)  Defendants  having  procured 
plaintiff's  arrest  on  the  ground  that  there 
was  danger  that  he  would  leave  the  state 

to  avoid  an  examination  In  proceedings  in 
aid  of  execution,  the  county  Judge's  finding 
that  the  evidence  did  not  disclose  such  In- 
tention Is  admissible  In  evidence  at  the 
trial  of  plaintlfT's  action  for  malicious  prosa- 
cutlon  based  on  such  arrest  and  proceed- 
ings, especially  where  the  termination  of 
such  proceedings  is  disputed.  Bank  of 
Miller  V.  Richmon,  68  Neb.  731  (94  N.  W. 
998). 

88.  (1903.)  Evidence  of  plaintiff  as  to 
his  Intentions  with  regard  to  leaving  the 
state,  and  as  to  his  arrangements,  about  the 
time  of  his  arrest,  to  remain,  defendants 
not  being  chargeable  with  knowledge  of 
eitbep,  and  such  proof  merely  tending  to 
show  plaintiff's  Innocence  of  the  charge 
made  by  defendants,  is  Immaterial  In  an 
action  of  malicious  prosecution,  and,  where 
it  may  have  created  some  sympathy  for 
plaintiff,  its  admission  is  prejudicial  error. 
Bank  of  Miller  v.  Richmon,  68  Neb.  731  (94 
N.  W.  998). 

89.  (1905.)  In  an  action  for  malicious 
prosecution,  where  two  complaints  were 
filed  in  the  criminal  action,  and  where  one 
of  the  defenses  Is  that  the  defendants  made 
a  full  and  complete  statement  of  all  the 
facts  and  circumstances  bearing  upon  the 
guilt  of  the  plaintiff  to  the  proper  prosecut- 
ing officers,  and  that  the  prosecution  was 
carried  on  in  good  faith  on  the  advice  of 
such  officers.  It  Is  error  to  exclude  testi- 
mony of  one  of  the  defendants  that  such 
disclosure  was  made  before  the  filing  of  the 
second  and  amended  complaint,  which  was* 
the  complaint  upon  which  the  plainUff  was 
hound  over  to  the  district  court,  since  this 
Is  a  good  defense  pro  tanto.  BcHroeder  v. 
Blum,  74  Neb.  60  (103  N.  W.  1073). 

90.  (1905.)  Cienerally,  evidence  of  threats 
against  the  prosecutor  not  communicated  to 
him  until  after  the  prosecution  has  been 
had  are  not  admissible  upon  the  question 
of  probable  cause,  but  where  the  prosecuting 
witness  himself  testifies  to  an  overt  crim- 
inal act  within  his  own  knowledge,  which 
Is  denied,  corroborative  evidence  which 
tends  to  establish  the  fact  that  the  act  was 
committed  is  relevant  and  material,  and  it 


Is  error  to  exclude  the  same.  Bchroeder  v. 
Blum,  74  Neb.  60  (103  N.  W.  1073). 

 Malice. 

Malice  as  element  of  cause,  see  ante, 

§S  33-35. 

91.  (1881.)  In  an  action  for  malicious 
prosecution  against  defendant  for  causing 
arrest  of  plaintiff  for  stealing  certain  grain, 
it  appearing  he  was  hired  to  thresh  same  by 
a  third  party  claiming  same  and  who  had 
obtained  an  injunction  against  defendant 
restraining  him  from  threshing  it,  testi- 
mony to  show  that  defendant  made  no  in- 
quiries concerning  ownership  of  the  grain, 
is  inadmissible  as  showing  bad  faith.  Tur- 
ner V.  O'Brien,  11  Neb.  108  (7  N.  W.  850). 

92.  (1901.)  In  an  action  for  a  malicious 
prosecution,  evidence  of  prior  transactions 
between  the  parties  tending  to  show  a 
motive  fop  the  prosecution  Is  competent 
upon  the  Question  of  malice.  Clark  v. 
Folkera,  1  Unof.  96  (95  N.  W.  328). 

93.  (1902.)  In  an  action  for  malicious 
proswutlon,  the  aefendont  may,  under  a 
general  denial,  show  that  in  setting  the 

prosecution  on  foot  he  acted  In  good  faith, 
on  the  advice  of  the  county  attorney,  after 
having  made  a  full  disclosure  of  all  the 
material  circumstances  of  which  he  had 
knowledge.  Maynard  v.  Bigman,  65  Neb. 
590  (91  N.  W.  576). 

94.  (1902.)  In  an  action  for  malicious 
prosecution  of  a  criminal  action,  or  for  an 
offense  which  imputes  moral  turpitude  or 
want  of  Integrity,  It  Is  competent  for  the 
plaintiff.  In  making  his  case  in  chief,  to 
•how  his  previous  good  character  as  bear- 
ing directly  upon  the  question  of  probable 
cause,  where  such  reputation  was  known 
to  the  defendant,  or  was  of  such  general 
notoriety  that  he  will  be  presumed  to  have 
known  It.  Bank  of  Miller  v.  Richmon,  64 
Neb.  HI  (89  N.  W.  627). 

'      Kitigatlon  of  damages. 

95.  (1901.)  While  it  Is  true  that  insan- 
ity cannot  be  proved  by  general  reputation, 
yet  in  an  action  for  malicious  prosecution 
on  a  charge  of  insanity,  it  is  proper  to 
admit  evidence  of  the  general  reputation  of 
ihe  plaintifl  for  Insanity  in  mitigation  of 
damages.  Hierache  v.  Bcott,  1  Unof.  48  (95 
N.  W.  494). 

Weight  and  anfflciency  of  eridoiee. 
'    In  generaL 

96.  (1889.)  In  an  action  for  malicious 
prosecution,  evidence  showing  that  the  par- 
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ti«8  were  engaged  In  a  partne'rahtp  enter- 
prise, and  tbe  plaintiff  having  charge  of  the 
accounts  and  finances  was  charged  with 
embezzling  eighty  dollars  and  arrested  with- 
out seeking  an  explanation,  and  upon  his 
arrest  defendant  offered  to  cease  the  prose- 
cution if  plaintiff  would  make  settlement,  Is 
sufllctent  to  sustain  a  verdict  for  the  plain- 
tiff. Tucker  v.  Cannon,  28  Neb.  196  (44  N. 
W.  440). 

97.  (1890.)  Evidence  In  an  action  for 
maltcfouB  prosecution  In  causing  plaintiff's 
arrest  for  ttireatening  to  6urn  defendant's 

building,  held  euflSclent  to  sustain  verdict 
for  plaintiff.  Dreyfus  v.  Aul.  29  Neb.  191 
(46  N.  W.  282). 

 Malice. 

98.  (1896.)  Evidence  In  an  action  tor 
malicious  prosecution,  showing  that  the  de- 
fendant procured  the  arrest  of  plaintiff  for 
ranoving  mortgaged  chattels  from  the 
county;  that  the  claim  against  plaintiff  bad 
been  paid  or  was  disputed;  and  that  cer- 
tain information  was  withheld  from  the 
prosecuting  attorney,  sustains  a  Bndlng  that 
tbe  prosecution  was  malicious.  Peterson  v. 
Reisdorph,  49  Neb.  529  (6S  N.  W.  943). 

99.  (1896.)  Evidence  examined  uid 
found  wholly  iDSufDcient  to  sustain  the  find- 
ing of  the  jury  that  the  plaintiffs  In  error 
were  inspired  by  malicious  motives  in  caus- 
ing the  defendiant  In  error  to  be  prosecuted 
for  the  crime  of  embezzlement,  and  wholly 
Insufficient  to  support  the  finding  of  the 
]ni7  that  such  inrosecution  waB  begun  and 
carried  on  without  probable  cause.  Rider 
V.  Murphy,  47  Neb.  867  (66  N.  W.  837). 

— < — Proltable  eatue. 

Probable  caoae  as  element  of  cause,  see 
ante.  If  6-32. 

100.  (1888.)  Where  it  does  not  appear, 
by  a  preponderance  of  the  evidence,  that 
defendant,  before  commencing  criminal 
prosecntlon  on  which  action  is  brought, 
truly,  fullj,  fairly  and  In  good  telth  stated 
to  counsel  all  of  the  facts  of  the  case  known 
to  him,  or  which  with  reasonable  diligence 
he  could  ascertain  or  discover,  and  was 
afterwards  advised  by  such  counsel  to  In- 
stitute such  criminal  prosecution,  and  that 
defendant  Instituted  same  In  good  faith  and 
without  malice,  believing  plaintiff  to  be 
guilty  of  offense  charged,  a  judgment  for 
plaintiff  will  not  be  reversed  on  the  ground 
that  verdict  Is  not  sustained  by  the  evi- 
dence. Manning  v.  Finn,  23  Neb.  511  (37 
N.  W.  814). 


101.  (1894.)  The  evidence  to  establish 
advice  of  an  attorney  as  a  defense  to  an 
action  for  malicious  prosecution  must  show 
what  facts.  Information,  and  circumstance3 
were  communicated  to  counsel,  and  it  is 
not  competent  for  a  witness  to  testify  that 
he  related  all  the  circumstances  without 
stating  what  they  were.  Jonasen  v.  Ken- 
nedy, 39  Neb.  313  (58  N.  W.  122). 

102.  (1898.)  Evidence  showing  without 
contradiction  that  defendant  had  acttial  per- 
sonal knowledge  that  plaintiff  was  guilty 
of  taking  up  wooden  blocks  from  the  pave- 
ment for  which  they  caused  plaintiff's  ar- 
rest, sustains  a  direction  of  a  verdict  for 
defendant.  Hagelund  v.  Murphy,  64  Neb. 
646  (74  N.  W.  966). 

103.  (1901.)  Evidence  showing  defend- 
ant had  plaintiff  arrested  Cor  concealing 
stolen  property,  such  proper-ty  being  a  bicy- 
cle which  plaintiff  had  bought  from  a  third 
party  whom  it  was  alleged  stole  it  from 
defendant,  though  such  third  party  also 
claimed  ownership,  sustains  a  verdict  for 
plaintiff.  Rosenblatt  v.  Rosenberg,  1  Unof. 
656  (95  N.  W.  686). 

104.  (1902.)  The  decision  of  an  exam- 
ining magistrate  in  binding  over  to  the  dis- 
trict court  a  person  accused  of  felony  is 
prima  facie  evidence  of  probable  cause  for 
the  prosecution,  but  Is  not  conclusive. 
Bechel  V.  Pacific  Express  Co.,  65  Neb.  826 
(91  N.  W.  853). 

105.  (1903.)  Where  the  evidence  in  an 
action  for  malicious  prosecution,  showing 
that  the  defendant  bad  reasonable  and  prot>- 
able  ground  for  believing  plaintiff  guilty 
of  the  crime  charged  against  him,  is  of  aucb 
a  character  that  reasonable  minds  could  not 
differ  as  to  the  conclusion  to  be  drawn 
therefrom.  It  is  not  error  for  the  court  to 
direct  a  verdict  for  defendant.  BuObor- 
ough  V.  Pacific  Express  Co.,  4  Unof.  518  (95 
N.  W.  3). 

106.  (1903.)  Evidence  examined,  and 
held  to  show  that  a  defendant  failed  to 
make  a  fall  and  fair  disclosure  to  his  coun- 
ael  of  the  tacts  known  to  him  prior  to  the 
commencement  of  a  criminal  prosecution. 
Oillispie  v,  Stafford,  4  Unof.  873  (96  N.  W. 
1039). 

107.  (1903.)  In  an  action  for  malicious 
prosecution,  If  there  Is  sufflcient  undis- 
puted evidence  to  show  probable  cause,  the 
trial  court  should  direct  a  verdict  for  the 
defe:iCant,  although  some  of  the  facts  bear- 
ing on  that  Issue  may  be  in  dispute.  Fiffff 
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V.  Hanger,  4  Unof.  792  (96  N.  W.  658)  j 
(1902)  Bechel  v.  Pacific  Expreta  Co.,  65 
Neb.  826  (91  N.  W.  863). 

108.  (1906.)  A  Jadgment  In  a  dvU  suit 
«r  a  convictlOD  In  a  criminal  suit  by  a  court 
of  competent  Jurisdiction  is  prima  facte 
evidence  of  the  existence  of  probable  canse, 
but  this  Is  a  rule  of  evidence,  and  is  sub> 
ject  to  rebuttal  by  proof  that  no  probable 
cause  in.  fact  existed.  CoWey  v.  State  Jour- 
nal Oo^  77  Neb.  626. 

Samagw. 

109.  (1894.)  Where  there  is  no  evidence 
of  special  damages  the  jury  may  determine 
the  general  damages  by  their  opinions  and 
Judgment  as  reasonable  men.  Ellison  v. 
Brown,  48  Neb.  68  (61  N.  W.  97). 

 Measure  and  elements  of  damages. 

110.  (1875.)  There  being  evidence  be- 
fore the  Jury  showing  that  plaintiff  was 
arrested  by  a  slieriff,  at  the  request  of  the 
officer  bolding  the  warrant  who  bad  tele- 
graphed blm  for  that  purpose,  and  Impris- 
oned in  Jail  until  the  arrival  of  such  officer, 
a  charge  to  the  Jury,  that  "In  estimating 
damages,  in  case  the  Jury  found  tor  the 
plaintiff,  they  should  not  consider  the  fact 
of  such  Imprisonment,"  was  properly  re- 
fused. Pointer  v.  Ives,  4  Neb.  122. 

1X1.  (1897.)  In  an  action  for  malicious 
prosecvtion  the  plaintiff.  If  successful,  is 
entitled  to  recover  damages  tor  the  injury 
to  Us  reputation,  and  therefore  he  may 
prove  newspaper  publications  containing 
plain  accounts  of  the  prosecution  without 
comment  thereon.  Minneapolis  Threshing' 
Machine  Oo.  v.  Regier,  61  Neb.  402  (70  N. 
W.  934). 

112.  (1902.)  Malicious  prosecution  Is  an 
attack  upon  reputation,  and  plaintiff,  In  an 
action  for  it,  if  successful,  is  entitled  t* 
damages  from  that  cause.  Milea  v.  Walker, 
«6  Neb.  728  (92  N.  W.  1014). 

113.  (1904.)  Lobs  of  employment  caused 
by  an  arrest  may  be  shown'  as  an  element 
of  special  damage  in  an  action  for  malicious 
prosecution.  Stoecker  v.  Kathaneon,  5  Unof. 
435  (98  N.  W.  1061). 

114.  (1904.)  In  an  action  for  malicious 
prosecution,  proof  of  the  circumstances  of 
plaintirs  family  and  the  filthy  condition  of 
the  Jail  used  for  his  Imprisonment,  are  ad- 
missible ■  to  show  aggravation  of  damage. 
StoecJeer  v.  THatnanton,  5  Unof.  435  (98  N. 
■W.  1061). 


Questions  for  court  and  Jury. 
 MaUce. 

115.  (1896.)  The  question  of  malice  In 
a  prosecution  is  one  of  fact  for  the  jury. 
Petereon  o.  Reisdorph,  49  Neb.  629  (68  N. 
W.  943). 

 Probable  cause. 

116.  In  an  action  to  recover  damages  tor 
malicious  prosecution  when  the  tacts  are 
not  in  dispute,  the  question  of  probable 
cause  la  a  question  of  law  for  the  deter- 
mination of  the 'coui^.  (1894)  Jonaten  v. 
Kennedv,  39  Neb.  313  (58  N.  W.  122); 
a896)  Nchr  v.  Dolba,  47  Neb.  863  («6  N. 
W.  864);  (1902)  Maynard  v.  Sigmcn,  66 
Neb.  590  (91  N.  W.  596);  (1901)  ClarJe  v. 
Folkers,  1  Unot  96  (95  N.  W.  328). 

117.  (1877.)  It  Is  the  duty  of  the  court 
to  determine  whether  the  proof  of  certain 
facts  constitutes  probable  cause,  and  it  Is 
error  to  submit  this  question  to  the  Jury. 
It  is  the  duty  of  the  Jury  to  say  what  fitcts 
are  proved,  and  to  decide  on  the  wels^t  ot 
evidence  and  the  credibility  ot  witnesses. 
Turner  v.  O'Brien,  6  Neb.  642. 

118.  (1888.)  Whether  the  circumstances 
to  show  probable  cause  are  true,  is  a  mat- 
ter of  fact  to  be  tried,  but  if  true,  that  they 
malce  a  probable  cause  is  a  question  of  law 
to  be  decided.  Manning  v.  Ffnn,  28  Neb. 
511  (37  N.  W,  814).  ■ 

119.  (1902.)  The  question  as  to  irhat 
constitutes  probable  cause  Is  a  question  tor 
the  court  to  determine,  and  not  for  the  Jury; 
that  Is,  the  court  must  determine,  as  a  mat- 
ten  of  law,  whether  the  facts  are  of  such  a 
character  as  Tould  warrant  a  man  of  ordi- 
nary prudence  in  filing  a  complaint  An 
instruction  wUch  leaves  to  the  jury  to  de- 
termine not  only  the  facts,  but  also  whether 
these  tacts  would  constitute  probable  cause. 
Is  erroneous.  Bank  of  Miller  v.  Riekmon, 
64  Neb.  Ill  (89  N.  W.  627). 

120.  (1903.)  Whether  op  not  a  given 
state  of  facts  constitutes  probable  cause  for 
procuring  plaintiff's  arrest  Is  ordinarily  a 
question  of  law.  Where,  however,  defend- 
ants have  requested  special  findings  sututan- 
tially  embracing  this'  question,  they  cannot 
afterwards  complain  ot  an  instruction  sub- 
mitting its  dedslm  to  the  jury.  Bank  of 
Miller  17.  Je^cftmoa,  68  Neb.  731  (94  N.  W. 
998). 

Instructions. 
— — Uallce. 

See,  also,  ante.  ||  32-36, 91-94. 

121.  (1902.)    An  instrucUon  whioh  de- 
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fines  malice  sabstantially  in  the  terms  ap- 
proved in  the  ease  of  Tucker  v.  Cannon,  32 
Neb.  444,  is  not  erroneous  (or  that  reason. 
if«e«  V.  Walker,  66  Neb.  728  (92  N.  W. 
1014). 

122.  <1903.)  An  Instruction  glvea  to  a 
Jury  In  an  action  for  malicious  prosecution 

vbich  requires  them  to  find  for  the  plaintiff 
without  finding  that  the  prosecution  was 
malicious  Is  erroneous.  Pritchett  v.  JoJm- 
ton,  5  Unof.  49  (97  N.  W.  223). 

 Probable  eanse. 

See,  also,  ante,  IS  6-32,68-90. 

123.  (1889.)  Instruction  as  to  probable 
cause  properly  refused  where  one  portion 
of  the  same  had  been  substantially  given  in 
a  previous  instruction,  and  the  other  portion 
omitted  the  elements  of  fraud.  Tucker  v. 
Cannon,  28  Neb.  196  (44  N.  W.  440). 

124.  (1890.)  It  is  the  duty  of  the  court 
to  instruct  the  Jury  what  fftcts  constitute 
probable  cause,  and  it  is  error  not  to  do  so. 
Dreyfiu  v.  Aul,  29  Neb.  191  (45  N.  W.  2S2). 

12&.  (1894.)  It  is  not  error  for  the  court 
to  refuse  an  instruction  submitting  advice 
of  counsel  as  a  defense  to  the  Jury  where 
there  is  no  competent  evidoice  tending  to 
show  that  a  true  and  full  statement  had 
been  made  to  counsel.  Jonaaen  v.  Kennedy, 
39  Neb.  313  (B8  N.  W.  122). 

126.  (1901.)  Instructions  given  by  the 
trial  court  in  an  action  for  malicious  prose- 
cution examined  and  held  to  property  de- 
clare the  law.  Hiertche  v.  Scott,  1  Unof. 
48  (96  N.  W.  494). 

127.  (1901.)  In  an  action  for  malicious 
prosecution  an  instruction  that  if  the  lury 
believed  from  the  evidence  that  the  defend- 
ant prosecuted  the  plaintitC  because  defend- 
ant had  failed  to  pay  a  debt  that  was  due 
him  and  not  for  the  purpose  of  seeini;  that 
justice  was  -done  and  society  protected, 
they  abonld  consider  such  facts  in  determin- 
ing vhether  there  was  probable  cause  tor 
the  institntlon  of  such  criminal  pnweeution, 
and  also  whether  or  not  it  was  malicious, 
is  misleading  and  erroneous.  Clark  v.  Folk- 
en,  1  Unof.  96  (96  N.  W.  328). 

128.  (1902.)  In  an  Mtion  for  malicious 
prosecutloD  where  there  Is  sufficient  nn- 
disputed  evidence  to  show  probable  cause, 


the  trial  court  should  direct  a  verdict  for 
the  defendant.  Bechel  v.  Pacific  Expreat 
Co^  65  Neb.  826  (91  N.  W.  858);  (1903) 
Figg  v.  Hanger,  4  Unof.  792  (96  N.  W.  658). 

129.  (1902.)  Telling  the  Jury  to  con- 
stitute probable  cause  there  must  be  enough 
facts  and  circumstances  to  warrant  "a  cau- 
tious man  In  believing  the  accused  guilty," 
is  not  reversible  error,  where  defendant 
himself  has  asked  to  have  the  question  of 
the  existence  of  probable  cause  submitted 
to  the  Jury.  Milet  v.  Walker,  66  Neb.  728 
(92  N.  W.  1014). 

130.  (1902.)  Where  there  is  some  com- 
petent evidence  tending  to  show  that  the 
attorney  consulted  by  the  defendant  was 
not  unbiased  and  unprejudiced  Va  the  mat- 
ter, the  defendant  is  entitled  to  have  the 
jury  properly  Instructed  on  that  question 
and  it  is  error  for  the  trial  court  to  refuse 
to  give  such  an  Instruction.  Perrenoud  v. 
Helm,  65  Neb.  77  (90  N.  W.  980). 

131.  (1902.)  In  an  action  grounded  on 
an  alleged  malicious  prosecution  It  la  not 
error  to  give  an  instruction  defining  prob- 
able cause  in  connection  with  other  instruc- 
tions Jn  which  the  Jury  are  told  what  facts, 
if  established  by  the  evidence  In  the  pai> 
ticular  case,  would  or  would  not  constitute 
probable  cause.  Maynard  v.  filiwon,  65 
Neb.  590  (91  N.  W.  576). 

132.  (1904.)  In  an  action  for  malicious 
prosecution  where  the  court  gives  a  genn-al 
inatmction  properly  defining  probable  cause, 
if  counsel  desire  a  more  specific  declaration 
on  a  group  of  facts  extracted  from  the  testi- 
mony, they  should  prepare  such  an  Instruc- 
tion and  request  Its  allowance  or  they  will 
not  be  heard  to  complain  of  the  general  in- 
struction given.  Stoecker  v.  Nathanaon,  6 
Unof.  436  (98  N.  W.  1061).  . 

183.  (1907.)  Instructions  in  an  action 
Cor  malicious  prosecution  bearing  on  the 
question  of  malice  and  probable  cause  ap- 
proved. Hackler  v.  Miller,  79  Neb.  206  (112 
N.  W.  303). 

.  MALPRACTICE. 
By  attorney,  see  Attorney  and  Client,  1 87. 
By  physician,  see  Physician  and  Surgeon, 
II 29-33. 
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MANDAMUS. 
ANALYSIS. 

I.  HATinUS  AND  GBOtrFDS  IN  OENEBAI.. 

Nature  of  remedy  in  general,  §S  1-13. 

aight  to  writ  in  general,  H  14-25. 

Adequacy  of  mandamus,  §9  20,  27. 

Existence  of  other  remedy,  §8  28-39. 

NeoesBlty  of  prior  demand  and  default,  H  40-43. 

Defenses  available,  %  44. 

Joinder  of  proceedings,  S  45. 

Abatement  of  proceeding,  jSfi  46,  47. 

Persons  entitled  to  relief,  H  48-55. 

II.  SUBJECTS  AND  PURPOSES  OF  BELIEF. 

(A)  Acts  and  proceedings  of  courts,  judges,  and  Judicial  officers. 
Bight  in  general,  H  &6-5& 
.  Matters  of  discretion,  f 8  59-61. 
Holding  court  in  district,  f  62. 

Bestltution  of  premises  in  forcible  entry  and  detainer,  1 63. 

Appraisement  of,  and  redelivery  of  attached  property,  8|  64-66. 

Execution,  H  67-71. 

Injunction,  {  72. 

Pxeserving  record,  {  73. 

Transfer  to  Msignee's  success of, 

Justice  of  the  peace,  ||  75-78. 

BoQsptioii  of  verdict,  8  79. 

Bntry  of  judgment,  8  80. 

Modifying  or  vacating  decree  or  order,  88  81, 89. 
Earforcement  of  decision  on  reviov,  1 1 83-87, 
Proceedings  for  rsvlew. 

 Correcting  bill  of  exceptions,  88  88, 80. 

 Settling  and  signing  MU  of  sxc^tions,  ||  00-05. 

 Allowing  supersedeas,  88  96-08. 

 Fixing  amount  of  supersedeas  bond,  88  00-108. 

(B)  Acta  imd  proceedings  of  public  officers  and  boards. 
Bight  in  general,  H  103-109. 
Officers  subject  to  mandamus,  88  110-114. 
Ministerial  duties  In  genmal,  8  115. 
Matters  of  discretion,  88  116-118. 
Title  and  possession  of  office,  88  119-123. 
Invalidity  pt  statute  as  defense,  88  124, 185. 
Inadequacy  of  remedy,  8  126. 
Effect  of  action  by  respondent,  §  127. 
Effect  of  failure  of  other  remedies,  {  128. 
Opening  section  line,  8  129. 

Delivery  of  state  property,  9  130.  , 
Maintenance  of  penitentiary,  8  131. 
Construction  of  drainage  ditch,  8  132. 
Construction  and  repair  of  bridges,  )8  133-135. 
Division  of  school  districts,  8  isa 
Transfer  of  trust  property,  8  137. 
Beinstating  pupil  in  school,  88  138, 130. 
Allowance  of  service  in  replevin,  88  140, 141. 
Appointment  of  council  committees,  8 148. 
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Allowance  of  salarios,  91 143-145. 
Certifleate  to  insnranee  oompaDj,  1 14& 
Filling  Taauiey  in  offlce,  1 147. 
Approval  of  oSoial  bond,  M  148-151. 
Barrender  of  office  and  books,  tii  153-155. 
Besristratlon  of  public  bonds,  9&  156-158. 
Action  by  railway  commission,  S  159. 
DisposiUon  of  pubUe  funds,  tf  160-168. 
Accounting  fOr  fees  eoUected,  H  167,  ie& 
Deposit  of  cotmty  funds,  H  169, 170. 
Bleetl0B»  and  proceedings  relating  thereto. 

Placing  name  on  ballots,  ES  171-173. 

Provide  polling  places,  S  174. 

 Calling  speoial  election,  H  175. 176. 

 ^Extent  of  relief  granted,  %  177. 

 Taking  deposition  in  contest,  f  178. 

—  ■  .  Canvass  of  returns,  |{  179-188. 
-^—Certificate  of  election,  IS  188, 19a 

 As  to  election  of  officers  of  legislature,  f{  191, 192. 

Contracts  in  general,  i  103. 

 Award  to  lowest  bidder,  H  194-203. 

Contracts  relating  to  school  lands,  8S  204-206. 
Letting  contract  to  publish  delinquent  tax  list,  ||  207, 808. 
Levy  of  taxes,  §|  808-914. 
Accept  payment  of  taxes,  1 215, 216. 
<C)  Acts  and  proceedings  of  private  corporations  and  individuals. 
In  general,  {  217. 
Fisfaways  by  mill  owners,  S  218. 
Furnishing  water  to  customer,  }  819. 
Operation  of  street  railway,  f  88a 
Bailway  crossings,  1 291. 
Constructing  of  viaducts  by  railroads,  1 288. 
l>nty  of  railroad  as  oarrler,  $8  223. 

XIX.  JUJUSDICTIOH,  FBOGESBIHOS  AND  BEUBF. 


Jurisdiction  of  supreme  court,  (1884-231. 
Jurisdiction  of  distriet  court,  1 838. 

 Granting  writ  in  vacation,  «k  833, 834. 

Limitations  and  laches,  H  235-239. 
Oranting  writ  at  chambers,  H  840-245. 
Dismissal  for  want  of  evidence  to  support,  1 24Sa. 
Parties  plaintiff  or  petitioners,  fi§  846-848. 
Defect  of  parties,  waiver,  3il  848, 85a 

—  -  ■  ■  Intervention  of  parties,  |  251. 
Parties  defendant  or  respondents,  iS  252-864. 
Pleading  or  application. 

 In  general,  S  255. 

■  Construction,  t  856. 

—  ■    Form,  requisites,  and  sufficiency,  88  257-803. 

■  Weccssary  averments,  ||  264-271. 

—  Demurrer  and  questions  raised  thereby,  86  872-875. 
 Verification,  88  276-278. 

 Striking  out  Immaterial  averments,  1 879. 

Answer,  §8  280-283. 

Determination  of  Issues,  98  284-286. 

 Bight  to  Jury  trial,  8  287. 

Question  determined,  ill  888-891. 
Alternative  writ,  88  292-299. 
 Cancelation,  8  30a 
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Feremptoiy  writ. 

■         Natnre  and  gronnds,  IS  301, 802. 
 Notice,  H  308-303C. 

— ——lasuuiee,  form,  and  Teqaisites,  H  304-308. 

 Operation  and  effect,  S  300. 

Validity  of  writ  issued  on  void  judgment,  |  310. 
Costa,  i§  311-313. 

Allowance  of  supersedeas  bond,  St  314,315. 
Appeal  and  error,  S  816-382. 


Cbosb-Refcbenobs, 
Mandamus  in  particular  actions  on  pro> 
ceedlngB,  see  specific  topics. 

See,  also,  Injunction;  Quo  Warranto. 

To  compel  deposit  oF  award  In  condemna- 
tion proceedings,  see  Eminent  Domain,  §  263. 

To  compel  appraisement  under  exempllon 
law,  see  Exemptions,  §§  85-88. 

Compelling  opening  of  road,  see  HigJ^ 
ways,  8t38,39. 

For  relief  against  telephone  companies, 
see  Tetegraph  and  Telephone  Companies, 
19. 

To  compel  telephone  company  to  furnish 
instruments  and  service,  see  Telegraph  and 
Telephone  Companiee, 

I.  NATT7BE  AND  OBOUHDB  IH 
OENEBAL. 

Nature  of  remedy  in  general. 

1.  (1878.)  A  writ  of  mandamus  is 
grantad  merely  to  compel  action,  and  en- 
force the  performance  of  a  pre-existing  duty. 
It  creates  no  new  authority,  nor  confers  any 
powers  which  did  not  previously  exist.  It 
is  never  granted  in  anticipation  of  an  omis- 
sion of  duty.  State,  ex.  rel.  Mitchell,  v. 
School  DiatHct  No.  9,  8  Neb.  92. 

2.  (1879.)  Mandamus  is  never-  granted 
In  anticipation  of  a  supposed  omission  of 
duty,  however  strong  the  presumption  may 
be  that  the  persons  whom  It  is  sought  to 
coerce  by  the  writ  will  refuse  to  perform 
their  duty  when  the  proper  time  arrives. 
State,  ex  rel.  Reed,  v.  Ramsey,  8  Neb.  286. 

3.  (1880.)  Mandamus  Is  not  a  proceed- 
ing to  correct  errors;  it  is  Invoked  merely 
to  compel  action,  and  creates  no  new  pow- 
ers. State,  ttv  rel.  Morgan,  v.  Tfemaha 
County.  10  Neb.  32  (4  N.  W.  373). 

4.  (1883.)  The  only  acts  which  courts 
can  control  by  the  writ  of  mandamus  are 
such  as  are  purely  ministerial,  and  with 
which  nothing  like  Judgment  or  discretion 
Is  connected.  State,  ex  rel.  silver,  v.  Ken- 
dall, 16  Neb.  26S  (18  N.  W.  86). 


6.  (1888.)  The  object  of  mandamus  is  to 
compel  action.  State,  ex  rel.  Anderson,  9. 
Newman,  26  Neb.  35  (40  N.  W.  608). 

6.  (1894.)  Mandamus  will  not  Issue 
when  its  eitect  would  be  to  reverse  or  va- 
cate an  order  of  a  court  or  tribunal  havlog 
jurisdiction  to  make  such  order,  althooi^ 
the  same  may  be  palpably  erroneous;  snd 
especially  Is  this  so  when  such  order  Is  one 
that  may  be  reviewed  on  error  or  i^pesl. 
State,  ex  rel.  Harris,  v.  Laflin^  40  Neb.  441 
(68  N.  W.  936). 

7.  (1894.)  The  remedy  by  mandamos  it 
the  last  resort  of  the  litigant  It  is  only 
when  all  other  remedies  have  failed  that  be 
is  entitled  to  this  writ.  State,  ex  rel.  Harris, 
V.  Laflin,  40  Neb.  441  (58  N.  W.  936). 

S.  ( 1896. )  The  writ  of  mandamiis 
should  only  issue  where  the  duty  to  be  per- 
formed fs  especially  enjoined  by  law  or  re- 
Bults  from  the  office  or  station  of  respondent. 
Lattin  V.  State,  ex  rel.  Qrav,  49  Nrt).  614 
(68  N.  W.  1022). 

9.  (1896.)  Mandamus  can  be  resorted  to 
alone  for  the  purpose  of  compelling  action. 
It  Is  not  a  proceeding  to  correct  errore. 
State,  ex  rel.  Dahlman,  v.  Piper,  50  Neb.  25, 
8^  (69  N.  W.  378). 

10.  (1890.)  The  writ  of  nundamns  esn 
only  be  Invoked  to  compel  the  performance 
of  some  particular  act  which  the  law  espe- 
cially enjoins  as  a  duty  resulting  from  sn 
offlce,  trust,  or  station.  As  a  preventive 
remedy  it  cannot  take  the  place  of  InJan^ 
tlon.  State,  ex  rel.  Dahlman^  v.  Piper,  M 
Neb.  25,  39  (69  N.  W.  378). 

11.  (1898.)  The  offlce  of  the  writ  of  m»r 
damns  Is  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins  as  a 
duty  arising  from  an  ofBce.  tmst,  or  station. 
State,  ex  rel.  Jones,  v.  WUliame,  S4  Neb.  154 
(74  N.  W.  396). 

12.  (1898.)  The  remedy  by  mandamui 
rests  npon  the  legal  rights  of  the  relator 
upon  one  hand  and  the  legal  obligations  and 
duties  of  the  respondent  on  the  other,  and 
cannot  be  predicated  solely  upon  the  equltlea 
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ezlsUiig  twtween  the  parties.  State,  eir  ret 
Patterson,  v.  Wenzel,  66  Neb.  210  (76  N.  W. 

579). 

13.  (1901.)  Wbere  a  specific  duty  1b  pro- 
Tided  by  statute  mandamuB  may  be  invoked 
to  enforce  it.  If  denied;  and  tbe  party  en- 
titled to  auch  relief  will  not  be  forced  to 
pursue  his  remedy  by  a  circuitous  and  dila- 
tory action  at  law.  State  v.  Coufal,  1  Unof. 
128  (96  N.  W.  362). 

Bight  to  writ  in  general. 

14.  (1882.)  An  application  for  man- 
damns  must  show  that  tbe  relator  ie  entitled 
to  the  writ,  otherwise  It  will  be  refused. 
8Uaet  ex  reU  /ones,  v.  WaJUche,  13  Neb.  278 
(13  N.  W.  627). 

'  16.  (1883.)  To  warrant  a  court  in  grant- 
ing a  mandamus,  it  must  be  made  to  appear 
that  the  relator  has  a  clear  legal  right  to  the 
performance  by  the  respondents  of  the  par> 
tlcnlar  duty  sought  to  be  enforced,  and  that 
he  has  no  adequate  remedy  at  law.  State, 
ex  reJ.  Beatty,  v.  City  of  Omaha,  14  Neb.  265 
(16  N.  W.  210;  46  Am.  Rep.  108). 

16.  (1887.)  A  writ  of  mandamus  will 
not  be  granted  unless  the  right  of  the  relator 
thereto  is  clear.  State,  ex  rel,  Hymer,  v. 
ieUon,  21  Neb.  572  (32  N.  W.  689). 

17.  (1888.)  Mandamus  will  lie  only 
where  the  relator's  right  is  cilear.  State,  ex 
ret  Sanna,  v.  Kavarumgh,  24  Neb.  506  (39 
N.  W.  431). 

18.  (1895.)  A  writ  oC  mandamus  will 
issue  only  when  the  right  to  require  the  per- 
formance of  the  desired  act  is  clear.  State, 
ex  rvl.  Shaffer,  «.  Bowman,  46  Neb.  752  (64 
N.  W.  223). 

19.  (1897.)  A  writ  of  mandamus  will 
only  be  allowed  when  the  relator  clearly  es- 
tablishes his  right.  Nothing  essential  to  that 
rls^t  will  be  taken  by  intendment.  State, 
ex  ret.  Wooaruff-Dvniap  Printinir  Co.,  v. 
Bartley,  50  Neb.  874  (70  N.  W.  367). 

20.  (1902.)  The  writ  of  mandamus  will 
not  Issue  merely  to  correct  errors:  it  must 
further  appear  that  the  remedy  prayed  for 
hy  the  application  fon  the  writ  can  be  ob- 
tained by  that  means  only  as  a  last  resort, 
and  that  the  relator  has  no  adequate  remedy 
in  the  due  and  ordinary  course  of  the  law. 
State,  ex  rel  Cohn,  v,  Jeasen,  66  Neb.  616 
(92  N.  W.  584). 

21.  (1903.)  A  writ  of  mandamus  to  com- 
pel the  chief  of  police  to  close  certain  houses 
of  prostitution  should  be  denied,  where  it 
an>ears  that  relator  assisted  in  building  the 
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houses,  knowingly  shared  in  the  proceeds  of 

their  use  for  that  purpose,  and  Is  instituting 
the  proceeding  out  of  spite  because  he  Is 
no  longer  allowed  to  share  therein.  Dona- 
hue V.  State,  ex  rel.  Seieroe,  70  Neb.  72  (96 
N.  W.  1038). 

22.  (1903.)  Mandamus  Is  a  discretionary 
writ  and  will  be  allowed  only  in  furtherance 
of  justice  upon  a  proper  case  presented.  It 
will  not  be  allowed  where  It  is  apparent  that 
it  is  applied  for  to  gratify  the  spite  of  a  pri- 
vate Individual  nor  where  the  relator  has  in- 
stigated, authorized  or  approved  the  acts 
complained  of.  Donahue  v.  State,  ex  rel. 
Seieroe,  70.Neb.  72  (96  N.  W.  1038). 

23.  (1903.)  Before  the  court  is  war- 
ranted in  granting  a  peremptory  writ  of 
mandamus.  It  must  be  made  to  appear  that 

the  relator  has  a  clear  legal  right  to  the 
performance  by  the  respondent  of  the  duty 
which  it  is  sought  to  enforce.  Nothing  es- 
sential to  that  right  will  be  taken  by  intend- 
ment. State,  ex  rel.  Nilea,  v.  Weston,  €7 
Neb.  175  (93  N.  W.  182). 

24.  (1904.)  While  tbe  courts.  In  the  ex- 
ercise of  a  sound  discretion,  will  not  Issue 
the  writ  of  mandamus,  even  to  vindicate  a 
technical  right,  where  more  harm  than  good 
will  result  through  its  interference  with  mu- 
nicipal administration,  such  considerations 
are  addressed  to  the  trial  court.  Only  in  a 
clear  case  of  abuse  of  discretion  would  the 
granting  of  a  mandamus  be  reversed  for 
such  a  cause,  ifoores  «.  state,  ex  rel.  Dunn. 
71  Neb.  622  (99  N.  W.  249;  116  Am.  St  Rep. 
605). 

25.  (1904.)  That  one  of  two  relators  ad- 
mits that  his  leading  motive  in  assailing  a 
"pool  room"  whose  closing  was  the  object 
sought,  was  the  belief  that  a  certain  dtlzen, 
who  had  actively  assisted  Its  operation,  was 
interested  in  Its  profits,  is  no  ground  for 
reversing  a  Judgment  In  favor  of  tbe  re- 
lators. Mooree  v.  State,  ex  rel.  Dunn,  71 
Neb.  522  (99  N.  W.  249;  116  Am.  St  Rep. 
605). 

Adequacy  of  mandamiu. 

26.  (1896.)    A  writ  of  mandamus  will 

not  issue  where  It  Is  not  within  the  power 
of  the  respondents  lawfully  to  perform  the 
act  sought  to  be  enforced,  or  where  the  writ 
would  otherwise  be  unavailing.  Farrie  v. 
State,  ex  rel.  Murphy,  46  Neb.  857  (65  N.  W. 
890). 

27.  (1906.)  The  writ  of  mandamus  is 
propei'ly  denied  where  It  would  be  unavail- 
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Ins  it  allowed.  State,  ex  ra.  Oronin,  v. 
Cronin,  75  Neb.  738  (106  N.  W.  986). 

Exlstencft  of  other  remedy. 

28,  (1876.)  Wliere  the  relator  has  a 
plain  uid  adequate  remedy,  by  a  oirll  action, 
to  recover  a  money  Judgment  for  any  sum, 
resort  to  mandamus  cannot  be  had.  State, 
ex  Tel.  Roberts,  v.  Maj/or  of  Lincoln,  4  Neb. 
2G0. 

29.  (1881.)  If  the  remedy  by  action  la 
not  plain  and  adequate  a  mandamus  should 
be  awarded.  A  remedy  by  contest  by  one 
whose  election  appears  on  the  face  of  the 
returns  Is  not  adequate.  State,  ex  rel.  Wih 
lard,  V.  Bteamt,  11  Neb.  104  (7  N.  W.  743). 

80.  (1888.)  Mandamus  will  only  be 
granted  when  the  party  applying  for  the 
writ  has  no  other  specific  or  adequate  rem- 
edy. State,  ex  rel,  Tutton,  v.  Eberharat, 
14  Neb.  201  (15  N.  W.  320). 

31.  (1891.)  Mandamus  will  not  be 
gmnted  where  there  is  a  plain  and  adequate 
remedy  at  law.  State,  ex  rel.  Proctor,  v. 
Cotton,  33  Neb.  660  (50  N.  W.  688);  (1888) 
Btate,  ex  rel.  Her»hi$her,  v.  Kinkaid,  23 
Neb.  641  (37  N.  W.  612). 

32.  (1898.)  Proceeding  for  simply  the 
cfrtlection  of  a  debt,  of  whltih  the  district 
eotkrt  of  Chase  county  has  ample  jurisdic- 
tion, a  writ  of  mandamos  is  denied,  and  the 
action  dismissed.  State,  ex  rel,  Clarke,  v. 
School  Dittrict,  38  Neb.  237  (56  N.  W.  791). 

33.  (1896.)  Mandamus  is  the  last  resort 
of  a  litigant  and  the  courts  will  not  employ 
Uiis  remedy  when  such  litigant  has  a  plain 
and  adequate  remedy  at  law;  nor  In  the  ab- 
sence of  such  remedy  unless  the  relator  has 
a  clear  right  to  have  the  officer  to  whom  he 
wishes  the  writ  directed  perform  the  identi- 
cal ministerial  act  prayed  for.  Btate,  ex 
ret.  Wyckoff,  v.  Merrell,  43  Neb.  676  (62  N. 
W.  754). 

84.  (1898.)  A  litigant  will  not  be  per- 
mitted to  invoke  the  extraordinary  remedy 
of  mandamus  when  an  express  statute  af- 
fords him  an  adequate  remedy  for  the  re- 
dress of  the  grievance  of  which  he  com- 
plains. Nebraska  Telephone  Co.  v.  Btate, 
ex  rel.  Teiter,  55  Neb.  627  (76  N.  W.  171; 
45  L.  R.  A.  113). 

35.  (1900.)  The  writ  of  mandamus  may 
not  be  Issued  In  any  case  where  there  Is  a 
plain  and  adequate  remedy  in  the  ordinary 
course  of  the  law.  Horton  v.  State,  ex  rel. 
Hayden,  60  Neb.  701  (84  N.  W.  87). 

36.  (1900.)  Mandamus  will  not  issue 
where  the  law  affords  a  plain  add  adequate 


remedy.  Sfmte,  ex  m.  Toung,  v.  O$bom,  60 

Neb.  415  (83  N.  W.'3B7). 

37.  (1902.)  A  writ  of  mandamus  will  not 
issue  where  there  is  a  pUUn  and  adequate 
remedy  in  the  ordinary  course  of  law. 
Btate,  ex  rel.  FitwgeralA,  «.  Houteworth,  63 
Neb.  658  (88  N.  W.  858). 

38.  (1903.)  Section  646  of  the  code  of 
civil  procedure  prevents  the  issuance  of  a 
mandamus  in  any  case  where  the  relator 
taas  a  plain  and  adequate  remedy  in  the  wdi- 
nary  course  of  law.  Moorea  v.  State^  ex  rel. 
Cox,  4  Unof.  235  (93  N.  W.  986). 

39.  (1905.)  A  writ  of  mandamus  will  be 
denied,  unless  it  appear  that  there  is  some 
substantial  right  which  Is  in  jeopardy  for 
want  of  a  plain,  adequate  remedy  in  the 
ordinary  course  of  law.  State,  ex  rel.  Grove, 
V.  McQuire,  74  Neb.  769  (106  N.  W.  471). 

Necessity  of  prior  demand  and  default. 

40.  (1883.)  Where  a  proceeding  by  ouui- 
damns  Is  instituted  by  a  private  Individual, 
as  a  taxpayer,  against  a  county  clerk  and 
treasurer  to  require  them  to  keep  the  books 
pertaining  to  their  respective  oOces  In  a 
particular  manner,  It  must  aiwear  that  a 
demand  for  that  purpose  was  made  apoa 
such  officers  before  the  action  was  com- 
menced. State,  ex  rel.  Tutton,  v.  Bierhtrdt, 
14  Neb.  201  (16  N.  W.  320). 

41.  (1891.)  It  Is  indispensable  t«  de- 
mand of  the  party,  If  a  private  Individual, 
against  whom  application  for  mandamus  Is 
to  be  made,  to  perform  the  duty  before  the 
action  Is  oommoiced.  Btate,  ex  rel.  BamUk, 
V.  Smith,  31  Neb.  690  (48  N.  W.  468). 

42.  (1896.)  As  a  general  rule,  mandamus 
will  not  issue  at  the  suit  of  a  private  indi- 
vidual to  compel  a  public  officer  to  do  any 
official  act  until  a  demand  has  been  made 
upon  him  to  do  It.  But  a  formal  demand 
is  unnecessary  where  the  conduct  and  action 
of  the  respondent  are  equivalent  to  a  posi- 
tive refusal.  State,  ex  rel.  Marguett,  v. 
Bauehauaen.  49  Neb.  6S8  (68  N.  W.  9S0). 

48.    (1903.)    In  an  original  awlicatlOB  te 

the  supreme  court  for  a  writ  of  mandamus, 
requiring  a  Judge  of  the  district  court  to 
vacate  an  order  of  Injunction  made  by  him 
at  chambers,  the  fact  that  the  relator  bad 
not  asked  the  respondent,  or  the  court  over 
which  he  presides,  for  a  vacation  of  such 
order  is  of  itself  a  sufficient  ground  for  a 
denial  of  the  writ.  Btate,  ex  rel.  Idncoln 
Traction  Co.,  v.  Bolmes,  6  Unof.  66  (97  N. 
W.  243). 
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DefvnsM  ATftiUble. 

44.  (1904.)  It  la  not  a  defense  to  an 
4»plicatioa  tm  a  writ  of  mandamus  that 
tb*  actiwa  whlcli  it  Is  songbt  to  compel  has 
been  enjoined.  If  it  appears  coneluslTely 
from  the  record,  or  from  tfae  conceded  fact 
Is  the  case,  that  the  court  which  issued  the 
injunction  order  had  no  power  to  enjoin 
the  act  in  question.  State,  ex  rel.  Eninst- 
worth,  V.  Carlson,  72  Neb.  837  (101  N.  W. 
1004). 

Joludw  of  proceedings. 

46.  (1806.)  In  a  single  proceeding  ser- 
«ral  writs  of  mandamus,-  directed  to  differ- 
ent respoadentB,  reQuiring  the  performance 
of  different  acts,  cannot  be  granted.  State, 
ex  rel.  Society  of  the  Home  for  the  Friend- 
lest,  V.  Cornell,  54  Neb.  158  (74  N.  W.  398). 

Abatement  of  proceeding. 

46.  (1886.)  An  appll(»tion  for  a  per 
emptory  writ  of  mandamos  against  a  sole 
inenmbent  of  a  city  offloe  will  abate  upon 
such  incumbent  'ceasing  to  hold  or  occupy 
such  office,  except  In  cases  where  sueh  in- 
cumbent may  resign  such  office  for  the  pur- 
pose of  evading  such  writ.  State,  ex  rel. 
School  Bovra  of  OmoAo,  v.  OutMrie,  17  Neb. 
113  (22  N.  W.  77). 

47.  (1892.)  The  plea  of  the  pendency  of 
another  suit  In  bar  Is  applicable  to  proceed- 
ings in  mandamus.  State,  ex  rel.  Chicago, 
a.  ^  Q.  A.  Co.,  V.  North  Lincoln  Street  JR. 
Co.,  34  Neb.  634  (52  N.  W.  369). 

Persons  entitled  to  relief. 
Parties  to  suit,  see  pott,  SI  246-264. 

48.  (1881.)  A  citizen  of  the  county,  be- 
ing Interested  in  the  execution  of  the  laws, 
may  wply  for  a  writ  of  mandamus  to  com- 
pel commissioners  to  canvass  rotes  cast,  at 
an  election  to  locate  a  county  seat.  State, 
ex  rel.  Willard,  v.  Steams,  11  Neb.  104  (7 
N.  W.  743). 

49.  (1888.)  The  rule  that  It  is  sufficient 
for  the  relator  to  show  his  Interest  as  a 
citizen  In  bringing  the  action,  applies  more 
particularly  to  cases  where  the  tallvre  to 
perform  the  duty  affects  all  members  of  the 
community  alike.  State,  ex  rel.  Thompson, 
V.  City  of  Kearney,  26  Neb.  262  (41  N.  W. 
176:  13  Am.  8t  Jlep.  493). 

50.  (1888.)  Where  prlvata  or  corporate 
rights  are  affected  the  relator  must  show  an 
interest;  while  If  the  state  Is  the  real  party 
in  interest  and  the  relator  a  mere  informer, 
to  procnre  the  performance  of  a  public 


duty,  a  private  individual  may  become  re- 
lator. State,  ex  rel-  Thompson,  v.  City  of 
Kearney.  25  Neb.  262  (41  N.  W.  176;  13 
Am.  St.  R«p.  493). 

51.  (1891.)  A  relator  In  an  action  for 
mandamus  who  shows  that  he  has  a  diraet 
pecuniary  Interest  in  the  result  of  the  ac- 
tion, may  maintain  the  action,  and  the  peti- 
tion is  not  demurrable  on  the  ground  of 
want  of  capacity  to  sue.  State,  em  rel.  Torr, 
V.  City  or  Crete,  82  Neb.  668  (49  N.  W.  372). 

52.  (1893.)  One  who  in  good  faith  at- 
tends upon  a. public  sate  of  property  for  de- 
linquent taxes  at  the  time  named  in  the 
advertlsemmt  and  requeste  the  treasurer  to 
offer  the  delinquent  property  for  sale,  and 
demands  the  right  to  bid  therefor,  has  such 
an  interest  therein  as  will  entitle  him  to 
prosecute  proceedings  by  mandamus  to  com- 
pel the  treasurer  to  discharge  his  duty  by 
ottering  said  property  for  sale,  state,  ex 
rel.  SHOW,  v.  Famey,  86  Neb.  537  (64  N.  W. 
862). 

63.  (1898.)  When  mandamus  Is  the  ap- 
propriate rMnedy  the  writ  is  issued  on  the 
relation  of  a  private  suitor.  First  Nat.  Bank 
Of  N9H0h  V.  Lastoiuter,  64  Neb.  467  (74  N. 
W.  868). 

64.  ( 1900. )  A  private  Individual .  not 
shown  to  be  either  a  citizen  or  to  be  benefi- 
cially interested  in  the  enforcement  of  the 
laws,  cannot  invoke  mandunus  to  compel  an 
officer'  to  perform  a  public  duty.  State,  ex 
rel.  Toung,  v.  Oshom,  60  Neb.  416  (83  N.  W. 
367). 

66.  (1906.)  The  writ  of  mandamus  is 
not  a  prerogative  writ  in  this  country.  When 
It  Is  an  appropriate  rem^y>  it  is  issued  as  a 
matter  of  course  at  the  instance  of  a  private 
suitor.  Nitckollt  County  v.  Oitthrie  d  Co.,  76 
Neb.  464  (107  N.  W.  779). 

II.  SUBJECTS  AND  FTTBPOSBS  OF 

BELIBP. 

A.  Acts  and  Proceedings  of  Courts,  Judges, 

and  Judicial  Officers. 
Bight  in  general. 

66.    (1891.)    A  mandamus  will  not  issue 

to  correct  errors  committed  by  a  court,  or 
other  tribunal,  exercising  Judicial  powers. 
MeOee  v.  State,  ex  rel.  North  American  Cat- 
tle Co.,  32  Neb.  149  (49  N.  W.  220);  (1893) 
State,  ex  rel.  Galligher,  v.  Holmes,  38  Neb. 
355  (56  N.  W.  979). 

57.    (1902.)    Mandamus  will  not  ordina- 
rily Issue,  when  its  effect  will  he  to  vacate  an 


Digitized  by 


{58 


MANDAMUS. 


173 


order  of  the  court  having  jurisdiction  to 
make  It,  especially  where  such  order  can  be 
reviewed  on  error  or  appeal.  State,  ex  rel. 
Cohn,  V.  Jesten,  66  Neb.  616  (92  N.  W.  S84). 

.58.,  (1902.)  While  the  writ  Of  mandamus 
cannot  be  made  to  perform  the  (unctions  of 
an  appeal  or  proceeding  In  error,  it  may  be, 
and  commonly  Is,  employed  to  coerce  Judi- 
cial action  in  cases  where  courts  or  magis- 
trates hATe  exceeded  their  Jurisdiction;  and 
according  to  some  authorities.  Its  use  Is 
even  varranted  where  there  was  jurlsdlctlfm, 
but  abuse  of  power  and  discretion.  State, 
ex  rel.  ReynoldM,  v.  Gravet,  66  Neb.  17  (98 
N.  W.  144). 

Matters  of  diseretlan. 

59.  (1886.)  Where  an  inferior  tribunal 
has  a  discretion,  the  writ  will  not  be  granted 
to  control  the  discretion  of  such  tribunal; 
but  if  It  refuse  to  act,  mandamus  wlU  lie  to 
compel  It  to  exercise  Its  discretion.  Thro<3B- 
morton  v.  State,  ex  rel.  Seilman,  20  Neb.  647 
(31  N.  W.  232). 

60.  (1902.)  The  supreme  court  will  not, 
by  mandamus,  undertake  to  control  the  dis- 
cretionary powers  of  another  tribunal.  State, 
*f  ..^Aompsofl.  .t).  IH$triot,  Opvrt  far 
Johruon  Comty,  2  UnoC.  386  (96  N.  W.  121). 

61.  (1903.)  Mandamus  will  not  lie  to 
compel,  an  inferior  board  or  tribunal  to  do 
an  act  In  the  performance  of  which  discre- 
tion or  Judgment  is  reaulred  to  l>e  exercised. 
State,  ex  rel.  I7nfon  Fuel  Co.,  v.  Oitt/  of  Lin- 
coln, 68  Neb.  697  (94  N.  W.  71»). 

Holding  court  In  district. 

62.  (1876.)  Mandamus  will  lie  against 
a  Justice  of  the  peace  to  compel  him  to  hold 
his  office  in  the  precinct  for  which  he  was 
elected,  and  any  citizen  thereof  may  main- 
tain the  action.  State,  ex  rel.  Fergu$on,  v. 
ShropaMre,  4  Neb.  411. 

Bestltutlon  of  premises  in  foroibla  entry 

and  detainer. 

63.  (1901.)  Where  a  defendant  in  an 
action  of  forcible  entry  and  detainer  had  ap- 
pealed from  the  Judgment  rendered  against 
him  therein,  for  restitution  of  the  premises 
in  which  no  appeal  lies,  the  entire  proceed- 
ings are  null  and  void,  and  mandamus  may 
be  invoked  to  require  the  Issuance  of  a  writ 
of  restitution.  State,  ex  rel.  Beach,  v. 
Fieias,  62  Neb.  520  (87  N.  W.  318). 

Appraisement  of  and  redelivery  of  attached 
property. 

64.  (1879.)  Mandamus  will  lie  to  compel 
red^lTery  of  property  after  discharge  of  an 
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attachment.   State,  ex  rel.  Rieschick,  v.  Cun- 
ningham, 9  Neb.  146  (1  N.  W.  1011). 

65.  (1879.)  Where  an  attachment  is  dis- 
solved and  no  undertaklus^  In  an  error  pto- 
ceeding.  Is  given  in  time,  mandamus  will 
lie  to  compel  a  delivery  of  the  property  to 
defendant.  State,  ex  rel.  RiescMck,  v.  Cm- 
ninifham,  9  Neb.  146  (1  N.  W.  1011). 

66.  (1898.)    Mandamus  will  lie  to  compel 
an  officer  levying  an  attachment  to  appraise 
the  property.   Ftrtt  2fat.  Bank  of  Seligh  v. 
Lancaster,  64  Neb.  467  (74  N.  W.  868). 
Execution. 

67.  (1872.)  Mandamus  Is  the  proper 
remedy  to  compel  a  sheriff  to  appoint  ap- 
praisers, under  the  exemption-execution  law, 
upon  the  proper  application  to  liim  bjr  tlie 
Judgmentrdebtor.  People,  ex  rel.  Dobton,  v. 
McClay,  2  Neb.  7. 

68.  (1886.)  When  a  Supersedeas  bond  la 
an  appeal  from  a  decree,  of  foreclosure  doa 
not  contain  all  of  the  conditions  prescribed 
by  law,  the  clerk  of  the  court  rendering  tlie 
decree  of  sale  of  the  premises  will  be  com- 
pelled by  mandamus  to  Issue  the  order  ot 
such  sale.  State,  ex  rel.  huca*,  v.  Thetle,  19 
Neb.  220  (27  N.  W.  109). 

69.  (1887.)  The  duty  of  the  county 
Judge  to  issue  a  Joint  execution  against  the 
property  of  all  Judgment  debtors  and  sure- 
ties on  their  stay  bond,  will.  In  a  pf<qMr 
ease,  be  enforced  by  mandamus.  State,  as 
rel.  Thorn,  v.  FXeming,  21  Neb.  321  (82  N> 
W.  73). 

70.  (1892.)  The  supreme  court  will  not 
by  mandamus  direct  an  officer  making  a  sale 
under  a  decree  of  foreclosure  of  a  mortgage 
rendered  in  the  district  court  to  advertlN 
the  same  In  any  particular  newspaper,  fitete, 
ex  rel.  Mlliott,  v.  HolUdav,  35  Neb.  387  (91 
N.  W.  142). 

71.  (1897.)  Where  the  district  court  bu 
not  been  requested  to  direct  Its  clerk  to  issut 
execution  on  a  judgment,  the  supreme  court 
will  not  mandamus  the  clerk  to  issue  it 
State,  em  rel.  Ogden,  v.  Frank,  62  Neb. 
(72  N.  W.  857). 

Injunction. 

72.  (1902.)  A  judge  of  the  district  court 
may.  If  the  ordinary  remedy  is  inadequate, 
be  compelled  by  mandamus  to  vacate  an  in- 
junction granted  by  him  without  Jurlsdlctioi 
or  authority.  State,  ex  rel.  Rej/nolda,  v. 
Graves,  66  Neb.  17  (92  N.  W.  144). 

Preserving  record. 

73.  (1898.f  It  is  the  duty  of  a  county 
judge  to  make  a  correct  record  ot  the  pi» 
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ceedlngs  before  him  and  the  district  court 
may,  if  the  ordinary  remedy  is  inadequate* 
Nac  HotM  Bewinff  ifachine  Co.  v.  Thorn- 
bvrg,  56  Neb.  636  (77  N.  W.  86). 

Transfer  to  asBignee's  succeMor. 

7i.  (1891.)  Mandamaa  lies  to  oompel 
iherUf,  who  has  been  socoeeded  aa  aesigneeb 
who  bas  been  chosen  by  the  creditors,  to 
qnlticlaim  to  hla  successor  all  real  estate 
conveyed  by  the  alignment  Strunk  v. 
State,  ew  rtt  Ltpp,  S3  Neb.  822  (BO  N.  W. 
14). 

Jiistiee  of  the  peace. 

75.  (1880.)  Where  a  oonatable  made  ap> 
plication  for  a  mandamus  to  comp^  a  Justice 
<tf  the  peace  to  reinstate  a  Judgment  on  the 
dodEet  of  his  predeceBSOT,  where,  on  a  trial 
ti>  a  Jury  of  the  rlg^t  of  property  levied  on  h^ 
him,  a  verdict  had  been  rendered  in  favor 
«f  the  judgment  creditors,  which,  on  motion, 
was  set  aside  by  the  justice  on  the  ground 
at  partialis  and  undue  means,  the  error. 
It  any.  In  setting  aside  the  verdict  and  judg- 
taunt,  cannot  be  reviewed  on  an  application 
for  a  mandamus.  State,  e»  rel.  MeOtunfft  v. 
Poteen,  10  Neb.  48  (4  N.  W.  317). 

76.  (1889.)  Madamus  will  not  Issue  to 
compel  a  justice  of  the  peace  to  make  an 
order  In  a  case  after  It  haa  been  taken  to 
the  district  court,  his  Judgment  reversed  and 

the  case  retained  for  trial.  State,  ex  rel. 
Rudalteck,  v.  lAvtey,  27  Neb.  S6  (42  N.  W. 
762). 

77.  (1891.)  ThM  supreme  court  will  not 
by  mandamus  correct  the  alleged  erroneous 

rullnSB  of  other  courts,  nor  harass  Justices  of 
the  peace,  or  parties  having  causes  pending 
before  them,  by  reviewing  the  action  of  such 
Justices  before  final  Judgment  State,  em  ret. 
Proetar,  v.  Cotton,  S3  Neb.  560  (60  N.  W. 
«88). 

78.  (1898.)  The  appropriate  and  proper 
remedy  for  reviewing  a  decision  of  a  justice 
of  the  peace  In  granting  a  new  trial  on  the 
ground  of  fraud,  partiality,  or  undue  means. 
Is  the  ordinary  one  of  a  petition  In  error  to 
the  district  court  uid  not  mandamus.  State, 
ex  rel.  OalUgher,  v.  HokMe,  88  Neb.  366  (66 
N.  W.  979). 

Beceptlon  of  verdict 

78.  (1896.)  The  duty  of  the  district 
court  to  receive  a  verdict  wU6b  is  sufficient 
In  form  and  responsive  to  the  Issues  may  be 
oiforced  by  a  mandamns  from  the  supreme 
oourt.  State,  ex  reh  WiOeTt  ih  BeaU,  48  Nsb. 
817  (67  N.  W.  868). 


Butry  of  Judgment. 

80.  (1888.)  Mandamus  will  not  tssu^  to 
compel  a  Judge  to  enter  Judgment  on  a  ver* 
diet  instead  of  graatU^  a  new  trlaL  State, 
ex  rel.  HersMser,  v.  Kinkaid,  28  Neb.  641 
(37  N.  W.  612). 

■ddlfjrlng  or  vacatlBg  decree  or  tnder. 

81.  (1898.)    Mandamus  will  not  lie  to 

compel  officers  exercising  judicial  funcuuns 
to  make  a  particular  decision,  or  to  set  aside 
or  vacate  a  decision  already  made.  State, 
ex  rel.  Ensey,  v.  Ohurchitt,  37  Neb.  708  (66 
N.  W.  484). 

82.  (1902.)  As  an  order  setting  aside  a 
decree  and  granting  a  new  trial,  made  with- 
out Jurisdiction,  may  be  reviewed  on  error 
or  appeal  as  eoon  as  It  results  In  a  new 
decree,  a  writ  of  mandamus  will  sot  Issue 
to  compel  vacation  of  such  order  and  rein- 
statement of  the  original  decree.  State,  ea 
rel.  Chadron  Loan  d  Bldg.  Ae»'n,  v.  W9tU 
over,  2  Unot  768  (89  N.  W.  1002). 

Enforeement  of  decision  on  review. 

88.  (1900.)  If  the  district  court  mis- 
takes or  misconstrues  the  mandate  of  the 

supreme  court.  Its  obedience  may  be  en- 
forced by  mandamus.  State  v.  Omaha  Nat. 
Bank,  60  Neb.  832  (88  N.  Wi  850). 

84.  (1901.)  Mandamus  Is  ths  appropriate 
remedy  to  make  the  mandata  of  a  reviewing 

court  efTectlve.  State  v.  Vorvie,  61  Neb.  461 
(8S  N.  W.  436). 

85.  (1902.)  Mandamus  will  Issue  by  the 
supreme  court  to  compel  a  district  court  to 
vacate  a  resbalnbig  order  against  proceed- 
ings- in  pursuant  to  a  mandate  of  the  su 
preme  court  remanding  a  cause,  and  to  per- 
mit the  parties  to  proceed  according  to  .  the 
provisions  of  the  mandate.  State,  em  rel, 
Horton,  v.  JHtkineon,  68  Neb.  869  (89  N. 
W.  431). 

88.  (1902.)  If  the  district  court  nils> 
takes  or  misconstrues  the  mandate  of  the 
supreme  court,  Its  obedience  may  be  en- 
forced by  mandamus.  State,  ex  rel.  Barton, 
V.  ZHokineon,  68  Neb.  869  (89  N.  W.  431). 

87.  (1908.)    Mandamus  wUl  issue  to 

compel  a  district  court  to  proceed  In  a  case 
as  required  by  a  mandate  of  the  supreme 
court,  Issued  on  an  appeal.  State,  ex  ret. 
Bradlturv,  v.  Thompeon,  69  Neb.  167  (96  N. 
W.  47). 

Proceedings  tor  review. 
——Correcting  bill  of  exceptions. 

88.  (1900.)  A  bUl  of  exceptions  filed 
with  the  supreme  oourt  and  not  withdrawn 


Digitized  by  V;*OOQlC 


189 


MANDAMUS. 


1102 


by  leaTe  thereof  and  presented  to  the  trial 
Judge  for  correction  cannot  be  corrected  in 
a  suit  of  mandamus  against  the  trial  judge. 
Btate,  ear  rel.  Waldron,  v.  Ramaejf,  69  Neb. 
618  (81  N.  W.  439). 

89.  (1902.)  A  party  who  complalnfl  that 
a  trial  judge  has  Incorpomted  improper 
matter  In  a  bill  of  exceptions  has  an  ade- 
quate remedy  at  law,  within  section  646, 
code  of  civil  prooednre,  wo  that  mandamus 
to  correct  the  record  will  not  be  gnmted. 
State,  ew  rel.  Co»b,  v.  Fawcett,  64  Neb.  496 
(90  N.  W.  250). 

 Settling  and  signing  bill  of  excep- 
tions. 

00.  (1884.)  Where  a  Judge  has  authority 
to  settle  and  allow  a  bill  of  eiceptloiu,  the 
law  makes  It  bis  duty  to  exercise  the  an- 
tbOTity.  and  in  a  proper  case  a  writ  of  man- 
damus  will  isaue  requiring  him  to  act. 
State,  ex  rel.  CreMman,  v.  Bamea,  i$  Neb. 
37  (19  N.  W.  701). 

91.  (1886.)  Mandamus  will  lie  to  compel 
a  Judge  to  sign  a  bill  of  exceptions  after  he 
is  out  of  office.  State  v.  Outhrie,  17  Neb. 
lis  (22  N.  W.  77). 

92.  (189L)  To  review  a  rulln*  of  the 
district  court  in  striking  from  the  flies  an 
affidavit  claimed  to  contain  language  dis- 
respectful to  the  trial  court,  the  affidavit 
must  be  incorporated  In  the  bill  of  excep- 
tions, and  if  the  trial  Judge  refuse  to  do  so. 
he  will.  In  a  proper  case,  be  compelled  by 
mandamus  to  Include  the  same  In  the  bill 
of  exceptions.  Van  Etten  v.  Butt,  32  Neb. 
286  (49  N.  W.  366). 

93.  (1899.)  A  litigant  has  an  absolute 
legal  right  to  the  allowance  of  a  bill  of  ex- 
ceptions embracing  all  the  evidence  consid- 
ered on  the  hearing  of  an  application  for 
an  interlocutory  order.  The  right,  in  a 
proper  case,  may  be  enforced  by  mandamus. 
State,  ex  rel.  Kendall,  v.  DUiketuon,  68  Neb. 
56  (78  N.  W.  382). 

94.  (1902.)  The  relator  In  mandamus 
proceedings  to  compel  settlement  of  a  bill 
of  exceptions  must  show  a  clear  right  to 
have  his  proposed  bill  allowed.  Hence 
where  the  trial  judge  upon  hearing  evidence 
has  found  that  delay  In  not  presenting  tbe 
bill  in  the  time  fixed  by  law  was  due  to 
laches  and  neglect  of  relator,  the  latter  will 
be  held  to  very  clear  proof  that  such  finding 
was  erroneous  and  that  he  is  entitled  to 
tten  Oie  bin   allowed  notwithstanding. 


State,  ex  rel.  Reist,  v.  Soljnea,  t  TJnof.  183 

(91  N.  W.  176). 

95.  (1902.)  One  who  is  refused  a  bill  of 
exceptions  unless  matters  merely  In  the 
judge's  mind,  and  no  part  of  tiie  puUtc  pro- 
ceedings, are  incorporated.  Is  entitled  to  a 
writ  of  mandamus  to  settle  a  true  bill  show- 
ing the  actual  proceedings.  State,  ex  rel. 
Cobb,  V.  Fawcett,  63  Neb.  623  (88  N.  W. 
681).  [Reversed,  on  rehearing.  64  Neb. 
497.] 

 Allowing  supersedeas. 

96.  (1899.)  Mandamus  wlU  sot  lis  to 
control  the  discretion  of  a  Judgs^  as  by  re* 

quiring  him  to  lUlow  a  supersedeas  In  a 
case  where  such  allowance  rests  In  his  dis- 
cretion. State,  ex  rel.  OenMn  Savinta 
Battk,  V.  Fawoett,  68  Neb.  371  (78  N.  W. 
636). 

97.  (1900.)  Mandamos  will  not  lie  to 
control  the  discretion  of  a  court  as  to  the 
allowance  of  a  supersedeas  resting  la  Its 
discretion.  State,  ex  rel.  Dickituon  Paper 
Co,,  V.  Beott,  60  Neb.  98  (82  N.  W.  320). 

98.  (1902.)  The  supreme  coArt  wlU  net 
Issue  a  writ  of  mandamus  to  compel  a  dis- 
trict clerk  to  approve  a  supersedeas  bond 
until  there  has  been  an  appeal  to  the  dis- 
trict court  and  Its  refusal  to  act.  State,  «r 
rel.  Fiti^enM,  v.  Bou*etoorth,  6S  Neb.  668 
(88  N.  W.  868). 

—— Fixing  amount  of  supersedeas  bond. 

99.  (1889.)  Afondamus  will  not  issue  to 
compel  a  Judge  to  fix  the  amonnt  oi  a  super 

*  sedeaa  bond  on  the  dissolution  of  a  tem- 
porary Injunction,  State,  ex  rel.  BeecKer,  v. 
Waketey.  28  Neb.  481  (44  N.  W.  488). 

100.  (1899.)  Mandamus  will  lie  to  com- 
pel a  Judge  to  ibc  the  amount  of  a  snper^ 
sedeas  bond  where  the  statute  gives  an  ab- 
solute right  to  a  supersedeas.  Btota,  et  rel. 
German  Savingt  BuHh,  v.  Fmooett,  58  Neb. 
371  (78  N.  W.  686). 

101.  (1900.)  Mandamus  will  He  In  a 
proper  case  to  compel  fixing  tlie  amount  of 
the  pemilty  of  a  supersedeas  bond  to  be 
given  on  appeal  from  an  order  conflrmlng  a 
sale  of  real  estate.  State,  ex  rel.  Genaen 
Savings  Bank,  v.  Fmoeett,  60  Neb.  S9S  (83 
N.  W.  178). 

102.  (1904.)  the  refusal  of  tho  district 
court  to  fix  the  amount  of  a  supersedeas  for 
an  appeal,  InTolves  merely  a  mlnMerlBl 
duty,  and  the  remedy  Is  by  mandamus. 
MUBrtOe  V.  Whitttlccr,  6  Uliol  899  (98  N.  W. 
847). 
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I.  Aots  ud  Proceedings  of  Public  Officers 
and  Boards. 

Eaforcement  of  orders  of  board  of  trans- 
portation, see  Carriert,  SI  34-27. 

To  compel  district  clerk  to  perform  du^, 
see  Clerk  of  Courts,  H  31-33. 

To  compel  payment  of  county  warrants, 
Bee  Countiet,  Sg  667-669. 

To  compel  lery  to  pay  claims  against 
county,  see  Counties,  H  562-572. 

To  compel  issue  of  county  bonds,  see 
Cownttes,  f  629. 

To  compel  payment  of  judgment  against 
county,  see  Oountie»,  |S  703, 704. 

To  compel  removal  of  county  seat,  see 
CounHet,  5  S  73-78. 

To  compel  county  treasurer  to  approve 
bond  of  depository,  see  Depositarieg,  I  7. 

Compelling  deposit  of  award  In  eminent 
domain  proceedings,  see  Eminent  Domain, 
1283. 

To  compel  Issuance  of  liquor  license,  ses 
IntoxicaHng  Liguon,  1(170. 

Compelling  licensing  board  to  reduce  evi- 
dence on  remonstrance  to  writing,  see  in- 
toxicatinff  £4ffttors,  ||  192-198. 

CompeUing  revocation  of  liquor  licenses, 
ses  IntoxicaUnff  Liguorg,      162,  163. 

Review  of  revocation  of  liquor  license  by 
mandamus,  see  Intoxicating  Ligw>rs,  1 164. 

To  compel  fixing  time  to  hear  remon- 
strances against  granting  liquor  licenses, 
see  Intoxicating  Ltquora,  |S  103,  104. 

Compelling  tax  levy  to  pay  Judgmuit 
•salnst  city,  see  Municipal  Corporations, 
{1031. 

To  compel  auditing  of  claim  against  dty, 
see  Municipal  Corporations,  |  217. 

Compelling  mayor  to  prevent  violation  ot 
ordinance,  see  Iftmicipal  Corporations,  |  630. 

CompeUing  county  trrasurer  to  pay  over 
fundi  to  city,  see  MunidpOt  Corporations, 

i  115. 

To  compel  city  to  levy  tax  in  excess  of 
limit,  see  Municipal  Corpora^ms,  1 1009. 

To  comp^  lery  of  tax  to  pay  school  bonds, 
see  BcTmoIs  and  School  Districts.  S  214. 

To  compel  payment  of  claims  against 
school  districts,  see  Schools  and  School  Dis- 
*rtcts,  IS  168-172. 

To  compel  countersigning  of  order  on 
school  district,  see  Schools  and  School  IM«* 
*riets,  1169. 


Compelling  distribution  of  school  funds, 
see  iScftooIs  and  School  Districts,  SI  40-47. 

To  compel  execution  of  tax  deed,  see  7'ax- 
ation,  SI  777, 778. 

Bight  in  general. 

103.  (1884.)  If  the  remedy  by  action  Is 
not  adequate,  mandamus  will  lie  against 

public  officers  for  neglect  of  official  duty. 
State,  ex  rel.  Whittemore,  v.  Peacock,  16 
Neb.  442  (19  N.  W.  686). 

.104.  (1886.)  A  writ  of  mandamus  can 
only  require  an  officer,  board,  or  court  to 
perform  a  duty  which  the  law  mjolns.  It 
cannot  create  or  enlarge  the  authority  of 
the  person  or  officer  to  whom  It  Is  directed. 
Tfiatcher  v.  Adams  County,  19  Neb.  486  (27 
N.  W.  72»). 

105.  (1891.)  Mandamus  will  He  to  a 
public  officer  or  person  to  enforce  the  per- 
formance of  a  duty  which  the  law  enjoins, 
when  the  respondent  is  In  default  of  the 
discharge  of  such  duty.  Strunk  v.  Ste£te, 
ea  reU  Lipp,  33  Neb.  322  (50  N.  W..14). 

106.  (1894.)  As  there  was  no  duty  spe- 
cially enjoined  by  law  upon  the  board  of 
managers  of  impeachment,  resulting  from 
an  office,  trust,  or  station,  such  board,  by 
mandamus,  could  not  be  compelled  to  act 
in  the  performance  of  an  alleged  duty  which. 
In  reality,  was  by  law  specially  devolved 
upon  a  designated  public  officer.  Barry  v. 
State,  ex  rel.  Doane,  40  Neb.  171  (68  N.  W. 
717). 

107.  (1902.)  The  theory  that  the  Judi- 
ciary, In  Issuing  a  mandamus  to  a  member 
of  the  executive  branch  of  the  government, 
1b  thereby  Indirectly,  and  In  violation  of  the 
constitution,  exercising  power  properly  be- 
longing to  the  uecutiTS  department,  has 
been  repudiated  by  the  supreme  court  in  a 
long  line  of  decisions.  State,  »  rel. 
Wright,  V.  Savage,  64  Neb.  «84  (90  N.  W. 
898). 

108.  (1902.)  The  established  doctrine  In 
this  state  is  that  when  a  law.  In  positive 
terms,  enjoins  upon  the  governor,  or  other 
officer  of  the  executive  department,  a  mere 
ministerial  duty,  leaving  him  no  choice  or 
discretion  In  regard  to  the  matter, — no  Judg- 
ment to  exercise  as  to  whether  he  will  or 
will  not  act, — the  writ  of  mandamus  may 
issue,  and  its  issuance  is  an  appropriate 
exercise  of  judicial  power.  State,  em  rel. 
Wright,  V.  Savage,  64  Neb.  684  (90  N.  W. 
898). 

109.  (1902.)   Considering    the  matter 
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theoreticallr.  and  leaving  practical  results 
and  past  adjudications  entirely  out  of  view, 
It  would  seem  that  tlie  farthest  limit  of 
judicial  authority  In  mandamus  proceedings 
against  officers  of  the  executive  department 
Is  to  bear  and  determine;  to  give  Judgment, 
but  not  to  enforce  It  by  coercive  process. 
State,  ex  rel.  Wriffht,  v.  Bavage,  64  Neb.  684 
(90  N.  W.  898). 

Officers  subject  to  TnandwrnnB. 

110.  (1890.)  The  governor  may  be  com- 
pelled hy  mandamus  to  perform  a  minis- 
terial duty.  State,  ex  reh  Baiee^  v.  Thayer, 
81  Neb.  88  (47  N.  W.  704). 

1X1.  (1889.)  Defendant  was  the  duly 
elected  and  qualified  county  clerk  of  Frank- 
lin county.  During  his  term  of  office  an  ap- 
plication was  made  to  the  supreme  court 
for  a  peremptory  writ  of  mandamus,  requir- 
ing him  to  certify  and  report  the  collection 
of  certain  fees,  which  it  is  alleged  that  he 
has  failed  to  report.  To  this  relation  he 
filed  his  answer,  controverting  its  principal 
allegations.  Subsequent  to  that  time  he  filed 
a  supplemental  answer,  alleging  that  since 
the  filing  of  his  original  answer  bis  term  of 
office  had  expired.  To  this  a  general  de- 
murrer was  InteriMsed  by  the  relator.  It 
was  held,  that  the  facts  stated  did  not  con- 
stitute a  defense,  and  the  demurrer  was  sus- 
tained. State,  ex  rel.  Franklin  CouNty,  v. 
Cole,  26  Neb'  342  (41  N.  W.  245). 

112.  (1902.)  Where  an  ofllclal  duty  Is 
Imposed  on  an  officer  himself,  and  does  not 
devolve  upon  bis  successor,  the  du^  may 
be  enforced  by  mandamus  ^ter  the  expira- 
Uon  of  his  term.  Kat  v.  Btate,  ex  rel.  School 
Dietrtct  No.  1,  68  Neb.  581  (88  N.  W.  776). 

113.  (1902.)  The  principle  of  exemption 
from  mandamus  la  grounded  upon  a  distinct 
constitutional  Inhibltlou  (constitution,  art 
II,  sec.  1),  and  does  not  at  alt  depend  upon 
official  rank.  Whether  the  writ  of  man- 
damus should  be  granted  or  refused  has 
been  made  to  depend,  In  every  case  decided 
by  the  supreme  court,  upon  the  character  of 
the  act  in  question  and  not  upon  tbe  office 
of  the  respondent.  State,  ex  rel.  Wright,  v. 
Bavage,  64  Neb.  684  (90  N.  W.  898). 

114.  (1903.)  Where  one  assumes  to  fill 
a  public  office,  although  without  being  reg- 
ularly appointed  thereto,  by  his  conduct  In- 
ducing otheiB  to  believe  that  he  is  tbe 
officer,  he  Is  amenable  to  process  command* 
ing  him  to  perform  any  act  which  the  duties 
of  big  office  dictate  and  Is  estopped  to  plead 


a  private  contract  Inconsistent  with  bit 
duty  to  all.  Mockett  v.  State,  a  rel  Woodt, 
70  Neb.  618  (97  N.  W.  588). 

Miniaterlal  duties  in  general. 

116.  (1885.)  Where  by  law  It  Is  made 
the  special  duty  of  the  Incumbent  of  a  pnlh 
Ifc  office  to  perform  certain  mlnteterltl 
duties  as  such  officer,  and  sucb  duUss  can- 
not be  legally  performed  by  any  other  per- 
son to  the  full  extent  required  by  law,  a 
writ  of  mandamus  will  Issue  upon  the  ap- 
plication of  any  person  interested  to  com- 
pel the  performance  of  such  ministerial  iutj. 
State,  ex  reU  ficAooI  Dlttnct,  v.  Cuminino$, 
17  Neb.  311  (28  N.  W.  646). 

Matters  oi  discretion. 

116.  (1885.)  While  the  supreme  court 
can  by  mandamus  compel  a  board  of  county 
supervisors  to  act  upon  a  complaint  against 
a  county  officer,  yet  It  can  In  no  way  con- 
trol its  judgment  or  legal  disereUon.  State, 
ex  rel.  Cartor,  v.  fioHne  County,  18  Neb.  423 
(26  N.  W.  587). 

117.  (1898.)  The  writ  of  mandamus  will 
not  be  used  to  control  an  officer  in  the  ex- 
ercise of  his  discretion.  State,  ex  rel  State 
Journal  Co.,  v.  Boyd,  36  Neb.  60  (S3  N.  W. 
1116). 

118.  (1896.)  The  discretion  of  a  school 
district  board  in  employing  teachers  will  not 
be  c<mtrolled  by  mandamus  on  application 
of  taxpayers.  State,  ex  rel  Jdewellea,  v. 
Smith,  49  Neb.  766  (69  N.  W.  114). 

Title  and  possession  of  office. 

119.  The  title  to  an  office  cannot  be  tried 
and  detemilned  on  an  application  for  a  writ 
of  mandamus,  quo  xoarranto  being  tiie 
proper  proceeding.  (1893)  State,  ex  reL 
Truesdell,  v.  Plambeck,  36  Neb.  401  (64  N. 
W.  667);  (1896)  State,  ex  rel.  Lewellen,  v. 
Smith,  49  Neb.  766  (69  N.  W.  114);  (1898) 
Kokee  V.  State,  ex  rel.  Koupal,  55  Neb.  691 
(76  N.  W.  467);  (1901)  State,  ex  rel  Con- 
nolly, V.  Haverly.  62  Neb.  767  (87  N.  W. 
959);  (1906)  State,  ex  rel.  Coney,  v.  Hr 
land,  76  Neb.  767  (107  N.  W.  113). 

120.  (1871.)  A  mandamus  will  not  be 
allowed  upon  the  hearing  of  the  application 
for  which  the  applicant's  title  to  an  office, 
In  virtue  whereof  he  claims  tbe  writ,  ia 
drawn  in  question.  AntlerMon  v.  CoUon,  1 
Neb.  172.  [Overruled.  State  v.  Roper,  41 
Neb.  730  ] 

131.  (1880.)  Blandamus  can  only  be  re- 
sorted to  fbr  the  purpose  of  compelling  oe- 
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tlon,  and  not  as  a  mode  of  determining  the 
right  of  a  party  to  an  office.  State,  ex  rel. 
Mayor,  v.  Palmer,  10  Neb.  203  (4  N.  W.  965). 

122.  (1897.)    While   mandamus  to  not 

the  appropriate  remedy  to  determine  the 
title  to  a  public  office,  yet  sufficient  investi- 
gation may  be  made  In  such  a  proceeding 
to  ascertain  whether  the  relator  has  a  prima 
facie  title  to  the  office  in  question.  Cru$e 
V.  State,  ex  reU  Barpham,  52  Neb.  831  (73 
N,  W.  212). 

123.  (1893.)  Whll^B  mandamus  to  not  the 
an»roprlate  mode  of  trying  the  question  of 
strict  title  to  an  office,  yet,  in  such  a  pro> 
ceeding  brought  to  compel  the  respondent 
to  approve  the  official  bond  tendered  by 
the  relator,  sufficient  Inquiry  may  be  made 
to  ascertain  whether  or  not  the  relator's  cer- 
tificate of  election  or  appointment  Is  prima 
facie  evidence  of  title  to  the  office.  State, 
e»  rel.  Tnieedell,  v.  Plantbeck,  36  Neb.  401 
(64  N.  W.  667). 

Invalidity  of  statute  as  defense. 

124.  (1895.)  Mintoterlal  officers,  upon 
whom  the  legislature  has  sought  to  impose 
a  duty  by  statute,  may  assert  the  unconsti- 
tutionality ol  that  statute  as  a  defense  to  an 
application  for  a  mandamus  to  require  them 
to  perform  the  supposed  dnty.  Tan  Horn 
V.  State,  ex  reL  AVbott,  46  Neb.  62  (64  N. 
W.  365). 

126.  (1898.)  Mandamus  will  not  Issue 
to  require  an  officer  to  perform  duties  pre- 
scribed by  a  void  act  of  tlie  legtolatnra. 
State,  ex  rel.  Rosewater,  v.  Holoomi,  66 
Neb.  583  (77  N.  W.  1117). 

Inadequacy  of  remedy. 

126.  (1896.)  Where  an  administrative 
board  Is  charged  with  the  duty  of  perform- 
ing several  acts  involving  expenditures,  and 
there  are  no  funds  ovaltoble  sufficient  to 
permit  the  performance  of  all,  courts  will 
not  ordinarily  by  mandamus  direct  the  board 
which  act  to  perform  and  which  to  leave 
unperformed.  Farris  v.  State,  ex  rel.  Mur- 
phv,  46  Neb.  857  (65  N.  W.  890). 

Effect  of  action  by  respondent. 

127.  (1888.)  Where  a  county  board  re- 
fused to  submit  the  proposition  of  dividing 
a  county  to  the  voters  until  an  application 
in  mandamus  had  been  filed,  after  which 
such  determination  of  the  rit^t  to  made, 
the  writ  will  not  thereafter  Issue.  State, 
ex  rel.  Anderson,  v.  Netoman,  26  Neb.  35  (40 
N.  W.  603). 
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Effect  of  failure  of  other  remedies. 

128.  (1904.)  Where  a  number  of  prose- 
cutions have  failed  to  bring  about  the  clos* 
Ing  of  a  public  gambling  house,  the  exist- 
ence of  the  remedy  by  complaint  and  arrest 
on  warrant  of  the  offenders  will  not  pre- 
vent a  writ  of  mandamus  to  require  the 
mayor  and  chief  of  police  of  a  metropolitan 
city  to  use  their  summary  powers  to  pre- 
vent such  open  violation  of  law.  Mooree  v. 
State,  ex  rel.  Dunn.  71  Neb.  622  (99  N.  W. 
249;  115  Am.  St  Rep.  605). 

Opening  section  line. 

129.  (1886.)  Mandamus  does  not  He  to 
cause  a  section  line  to  be  opened  and  worked 
as  a  public  road,  nnlms  the  county  board  has 
decided  that  public  good  requires  such  open- 
ing. Throckmorton  v.  State,  ex  rel.  Bell- 
man, 20  Neb.  647  (31  N.  W.  232). 

Delivery  of  state  propeirty. 

180.  (1877.)  Mandamus  will  He  to  com- 
pel an  officer  to  deliver  up  property  of  the 
state,  held  by  him  without  any  right  or  au- 
thority at  law.  Stater  ex  rel.  Davitt  v.  Ba- 
con. 6  Neb.  286). 

Kaintenance  of  penitentiary. 

131.  (1896.)  Mandamus  may  be  main- 
tained on  relation  of  the  warden  of  the  pen- 
itentiary to  require  the  board  of  purchase 
and  supplies  to  provide  the  necessaries  for 
thesupportot  the  state  penitentiary.  State, 
ex  rel.  Leidigh,  v.  Bolcomh,  46  Neb.  61S  (66 
N.  W.  873). 

Construction  of  drainage  ditch. 

182.  (1897.)  A  mandamus  will  not  Issue 
to  a  county  hoard  to  compel  the  construc- 
tl<Hk  of  a  dralni^  ditch  under  article  I, 
chapter  89,  Compiled  Statutes,  where  the 
relator  is  not  shown  to  be  Interested  In  the 
improvement.  Independent  of  that  which  he 
has  in  common  with  the  public  at  large. 
Van  Bom  v.  State,  ex  rel.  Allen,  61  Neb. 
232  (70  N.  W.  941). 

Construction  and  repair  of  bridgres. 

133.  (1894.)  A  coun^  may  be  compelled 
by  mandamus,  brought  In  the  name  of  tax- 

payer,  to  keep  bridges  In  repair.  Button  v. 
State,  ex  rel.  Pankonin,  42  Neb.  804  (60  N. 
W.  1042). 

134.  (1904.)  The  duty  of  one  county 
when  notified  to  join  with  another  county 
in  a  contract  for  repairs  of  a  bridge  over  a 
boundary  stream,  or  else  to  unequivocally 
refuse  to  do  so,  may  be  enforced  by  man- 
damus. I*ke  V.  State,  ex  rel.  Pankonin,  72 
Neb.  278  (100  N.  W.  315). 
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135.  (1906.)  Mandamus  will  He  to  com- 
pel the  construction  of  a  bridge  on  a  high- 
way across  a  stream.  NuckolU  County  v. 
Outhrte  A  Oo^  76  Neb.  464  (107  N.  W.  779). 

Divlslott  of  school  districts. 

136.  (1889.)  Mandamus  wiU  not  lie  to 
control  action  of  county  superintendent  In 
relation  to  dirlslon  of  school  districts,  boun- 
daries, etc.  Btttte,  ex  reJ.  SftUH,  V.  Olary, 
35  Neb.  403  (41  N.  W.  256). 

Transfer  of  trust  property. 

137.  (1905.)  Mandamus  is  a  discretion- 
ary writ,  and  it  to  no  abuse  of  discretion 
to  deny  the  writ,  where  its  object  la  to  com- 
pel the  transfer  of  a  trust  fund  from  the 
custody  of  an  official  whose  bond  is  suffi- 
cient to  protect  It  to  one  whose  bond  Is  not 
sufficient  for  that .  purpose.  State,  ex  rel. 
Stepheiu,  V.  Henaee,  74  Neb.  847  (105  N. 
W.  892). 

Beiiutating  pupil  in  school. 

188.  (1898.)  Where,  by  an  arbitrary  or 
c^iclous  exercise  of  authority,  a  pupil  has 
been  refused  admission  to  a  school,  he  may 
be  reinstated  by  mandamus.  Jackson  v. 
State,  ex  rel.  Majors,  57  Neb.  188  (77  N.  W. 
662;  42  L.  R.  A.  792). 

139.  (1899.)  An  acUon  of  mandamus 
may  be  maintained  to  require  a  board  of 
county  commissioners  to  order  a  special 
election  for  the  purpose  of  voting  upon  the 
removal  of  a  county  seat,  if  a  proper  peti- 
tion for  such  election  has  been  presented 
and  the  refusal  of  the  prayer  of  the  petition 
is  the  exercise  of  an  arbitrary  on  capricious 
anthority.  Barry  v.  State,  ex  rel.  Bamp- 
ton,  57  Neb.  464  (77  N.  W.  1096). 

Allowance  of  service  in  replevin. 

140.  (1902.)  Where  defendant  retuseato 
allow  a  BherifC  to  execute  a  writ  of  replevin 
to  recover  possession  of  a  quantity  of  raw 
material  which  the  plaintiff  desires  to  use 
In  Its  manufacturing  business,  the  latter 
has  no  adequate  remedy  at  law  In  an  action 
fOT  conversion,  and  hence  mandamus  will 
lie.  Hopkins  v.  State,  ex  rel.  Omaha  Coop- 
erage Co.,  64  Neb.  10  (89  N.  W.  401). 

141.  (1902.)  Where  an  order  of  replevin 
was  issued  against  the  warden  to  recover 
possession  of  specific  personal  property  sit- 
uated within  the  yard  of  the  penitentiary 
of  this  state,  and  he,  as  such  oiEBcer,  refused 
to  allow  the  aherltt  holding  such  process, 
for  service  to  enter  that  institution  to  make 
proper  service  of  and  execute  the  writ,  heid, 
that  It  was  the  warden's  duty  to  permit 
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proper  service  and  execution  thereof,  and 
mandamus  would  lie  to  compel  him  to  per- 
form such  duty.  Hopkins  v.  State,  ex  rel 
Omaha  Cooperage  Co.,  64  Neb.  10  (89  N.  W. 

401). 

Appointment  of  council  committees. 

142.  (1906.)  Mandamus  will  not  He  to 
compel  the  president  pro  tempore  of  a  dty 
council  to  preside  over  the  meetings  of  that 
body  and  appoint  Its  standing  committees, 
where  that  duty  Is  neither  enjoined  upoa 
him  by  statute  nor  by  ordinance.  State,  ex 
rel.  BUhop,  V.  Dunn,  76  Neb.  155  (107  N.  W. 
236). 

Allowance  of  salaries. 

143.  (1903.)  Mandamus  will  lie  to  com- 
pel the  regents  of  the  state  university  to 
allow  salaries  of  professors.  Ton  Forel  v. 
Btate,  ex  rel.  Ansley,  4  Unof.  843  (96  N.  W. 
648). 

144.  (1903.)  Evidence  held  Insufficient 
to  show  relator's  Incumbency  In  an  offlce 
with  sufficient  certainty  to  enUtle  him  to  a 
muidamus  for  salary.  Moore*  v.  State,  ex 
rel.  Cox,  4  Unof.  236  (93  N.  W.  986). 

145.  (1903.)  An  application  for  a  man- 
damus and  evidence  introduced  under  It,' 
which  both  fail  to  show  a  definite  salary 
attached  to  an  office  ao  that  by  the  lapse  of 
time  and  the  operation  of  law  a  fixed  sum 
will  become  due  the  Incumbent,  do  not  dis- 
close a  right  to  a  mandamus  to  compel  a 
city  or  its  officers  to  Issue  a  warrant  for  sal- 
ary. Moores  V.  State,  ex  rel.  Ooa,  4  Unof. 
235  (98  N.  W.  986). 

Oertifloate  to  insurance  company. 

146.  (1892.)  Mandamus  will  lasoe  against 
the  auditor  oi  state  to  compel  the  Issuance 
of  a  certificate  to  a  secret  benevolent  order 
to  transact  business  In  this  state,  without 
the  payment  of  fees,  under  section  33,  chap- 
ter 43,  Compiled  Statutes.  State,  ex  rel. 
Royal  Arcanum,  v.  Benton,  SB  Neb.  463  (53 
N.  W.  667). 

Tilling  vacancy  In  ofilee. 

147.  (1887.)  In  a  proper  case,  the  doty 
of  the  county  clerk  to  fill  vacancies  in  of- 
fices of  a  newly  elected  town  will  be  en- 
forced by  mandamus.  State,  ex  rel.  Davis. 
V.  Forney,  21  Neb.  223  (31  N,  W.  802). 

Approval  of  (Adal  bond. 

148.  (1891.)  Where  the  eonnty  board 
refuses  to  approve  the  bond  of  a  justice  of 
the  peace,  his  remedy  is  1^  mandamus 
against  It,  nor  1^  quo  wuranto  agalast  a 
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successor  whom  It  appoints.  State,  ex  rel. 
Jmnee,  v.  Lgnn,  Z\  N«b.  770  (48  N.  W.  881). 

149.  (1896.)  Mandamns  to  compel  the 
governor  to  approve  the  bond  of  the  treaa* 

urer  of  the  board  of  trustees  of  the  institu- 
tion for  the  blind  denied.  State,  ex  reh 
Borne,  v.  Bolcomlt,  46  Neb.  88  (64  N.  W. 
487). 

IW.  (1896.)  Where  an  official  bond,  suf- 
fldent  in  form  and  subetance,  on  being  ten- 
dered for  approval  by  one  haring  a  prima 
fade  title  to  the  office.  Is  rejected,  the  ap- 
im^late  remedy  for  the  party  ]i  manda- 
mna  to  compel  the  proper  officer  or  board  to 
accept  and  approve  bis  bond.  JfclfiJIa*  v. 
RUshards,  46  NM>.  786  («4  N.'W.  S42). 

161.  (1899.)  Mandamus  wUl  not  lie  t« 
compel  the  approval  of  an  official  bond  when 
the  application  for  the  writ  tells  to  show 
that  the  bond  tendered  was  ezeeutad  by 
nffielwt  competent  Bureties.  Woodward  v. 
State,  ex  rel.  TJumaten,  68  Neb.  698  (79  N. 
W.  164). 

lanendflr  ot  ofllee  and  booka. 

1S2.  (1886.)  Mandamus  Is  the  proper 
remedy  to  compel  the  delivery  of  an  (riAoe 
■ad  books  thereof,  by  an  officer  who  has 
been  ousted.  State,  ex  ret  Do4*on,  v.  Meeker, 
19  Neb.  444  (S7  N.  W.  487). 

168.  (1887.)  On  an  application  for-  man- 
damns  1^  one  elected  to  fill  a  vacancy 
•saliut  <me  appointed  to  fill  the  same  va- 
canor,  to  compel  a  delivery  of  possession 
of  the  offlcCt  maadamna  irlll  lasne  without 
inquiry  as  to  form  of  notice  of  election  or 
of  ballots  cast  thereat  State,  ex  rel.  Francl, 
V.  Dotfson,  21  Neb.  218  (81  N.  W.  788). 

164.  (1897.)  Where  a  relator  shows  a 
Irfsia  fcwie  title  to  a  pnblie  olBoe.  he  is  eiir 
tlOed  to  the  aid  of  mandamns  to  compel 
the  delivery  to  him  of  the  books,  papers, 
and  moneys  belonging  to  such  office  by  a 
former  incumt>ent,  who  has  no  coloiv  of  title 
to  the  office.  Oruae  v.  State,  ex  rel  Barp- 
AoM.  62  Neb.  881  (78  N.  W.  212). 

166.  (1906.)  Mandamns  will  lie  to  com- 
pel an  officer  whose  term  has  expired  to  de- 
liver to  the  person  elected  to  succeed  him, 
who  holds  the'  certificate  of  election  and 
has  duly  aualified  by  taking  the  oath  of  of- 
fice and  1^  the  filing  and  approval  of  his 
bond,  the  books,  papers,  money  and  other 
property  belonging  to  the  ofllce.  Such  a 
prima  /ade  right  to  the  office  Is  sufficient 
gponnd  for  the  Issuance  of  the  writ,  even 
when  it'  !■  atalmed  the  ntator  vaa  not  alt 


gible  to  the  office  at  the  time  of  the  elec- 
tion. Btate,  ex  rel.  Coney,  v.  Hyland,  75 
Neb.  767  (107  N.  W.  113), 

Begistration  of  pubUc  bonds. 

166.  (1888.)  It  is  not  the  duty  of  the 
auditor  of  state  to  register  or  certify  bonds 
Issued  by  vlrtne  of  an  Illegal  election,  and 
a  writ  of  mandamus  will  not  Issue  to  re- 
quire him  to  do  so.  i8«o(e,  ex  rel.  Otoe 
County,  V.  Baboock,  23  Neb.  802  (37  N.  W. 
646). 

167.  (1889.)  Mandamus  will  not  Issue 
to  compel  the  sUte  audltov  to  register  aad 
certify  municipal  b4Hids  until  all  prerequi- 
sites of  statute  are  complied  with.  Btate.  ex 
rel.  Fremont,  v.  Bai>cock,  26  Net).  600  (41 
N.  W.  460). 

168.  (1896.)  The  writ  may  issne  to  com- 
pel thO  auditor  of  public  accounts  to  regis- 
ter county  bonds,  where  he  bases  his  refusal 
upon  an  immaterial  defect  relating  to  an- 
tedates. State,  ex  rel.  Boffmann,  v.  Moore, 
46  Neb.  690  (66  N.  W.  193;  60  Am.  St  Bep. 
626). 

Action  by  railway  oommlsslon. 

169.  (1886.)   Mandamus  will  be  granted 

to  compel  the  railroad  commission  to  act 
upon  a  complaint  made  to  it.  State,  ex  rel. 
Moore,  V.  Chicago,  St.  P.,  M.  d  0.  R.  Co.,  19 
Neb.  476  (27  N.  W.  434). 

Disposition  of  public  funds. 

(Compelling  county  to  pay  portion  ot  read 
tax  to  city,  see  Biffhwayt,  1 180. 

160-162.  (1888.)  Where  a  county  treas- 
urer has  collected  and  holds  in  his  hands 
moneys  belonging  to  a  city,  and  upon  de- 
mand of  the  treasurer  of  such  city  refuses 
to  pay  tha  same,  he  may  be  comp^ed  by 
mandamns  to  make  such  payment.  Insneh 
case  the  dty  treasurer  Is  not  compelled  to 
bring  an  action  on  the  county  treaannrt 
bond  to  recover  the  amount  dve.  State,  ex 
rel.  arable,  v.  BoderitSe,  88  Nab.  606  (87  N. 
W.  77). 

163-166.  (1890.)  The  duty  of  a  county 
clerk  to  pay  into  the  county  treasury  the 
excess  of  his  fees  over  the  amount  to  which 
he  is  entitled  is  personal  to  himself,  and  In 
case  of  bis  failure  to  perform  his  duty  in 
that  regard,  a  mandamns  may  be  issued 
even  after  the  aiplratlon  <tf  hla  term  ot  of- 
fice to  compel  the  performanot  of  such  duty. 
Btate,  ex  ret  Cfutning  Oountif,  v.  Shearer, 
29  Neb.  477  (46  N.  W.  784). 

166.   (18N.)  ▲   mandamiM  win  Issne 
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even  after  the  expiration  of  the  term  of  of- 
fice of  a  county  clerk  to  compel  him  to  per- 
form the  duty  of  reporting  all  the  fees  of 
his  o(Bce,  also  to  pay  Into  the  treasury  of 
the  county  any  excess  above  the  amount  he 
was  entitled  hy  law  to  retain.  State,  ex  rel. 
CommigHonere  of  Brown  County,  v.  Boyd, 
49  Neb.  308  (68  N.  W.  610). 

Accounting  for  fees  collected. 

167.  (1897.)  .A  county  treasurer  may  h« 
compiled,  by  mandamus,  to  properly  oiter 
In  his  fee  book  a  full  statement  of  money 
paid  him  for  hbi  serrlces  as  clerk  of  the 
hoard  of  commissioners  for  making  of  the 
tax  list  even  after  his  term  of  office  has  ex* 
pired.  State,  ex  rel.  Wayne  County,  v, 
«tt««H,  51  Neb.  774  (71  N.  W.  785). 

168.  (1904.)  When  one,  whose  term  aa 
a  public  otBcer  has  expired,  has  made  full, 
complete  and  truthful  report  of  the  public 
moneys  which  came  Into  his  hands  during 
his  incumbency,  and  of  the  disposition 
vhl^  he  has  made  of  them,  but  retains 
some  of  them  under  a  claim  of  right,  al> 
leged  to  be  unlawful,  mandamus  is  not  a 
proper  action  by  which  to  litigate  the  claim. 
Mawer  v.  State,  71  Neb.  24  (98  N.  W.  426). 

Deposit  of  county  tends. 

169.  (1894.)  The  mere  fact  that  a  county 
treasurer  has  assumed  to  designate  the  bank 
In  which  he  will  deposit  county  funds,  'and 
to  fix  the  bond  thereof,  does  not  confer  upon 
the  bank  the  right  to  compel,  by  mandamus, 
the  county  board  to  approve  the  bond.  State, 
em  rel.  Firtt  Nat.  Banle  of  Stanton,  v.  Owm, 
41  Neb.  651  (59  N.  W.  886). 

170.  (1904.)  Mandamus  will  lie  to  com- 
pel a  county  treasurer  to  keep  public  funds 
on  deposit  In  the  depositary  banks.  Statet 
ax  ret  B^rtt  Nat.  Banh  of  AtMnton,  «. 
Oronin,  72  Neb.  636  (101  N.  W.  326). 

Blections  and  proceedings  relating  thereto. 

To  compel  election  for  removal  of  county 
aeat,  see  Countiea,  1 72. 

Persons  entitled  to  relief,  see  ante,  148. 

 Placing  nEune  on  ballots. 

171.  (1895.)  In  the  absence  of  an  abuse 
of  discretion  on  the  part  of  the  offlcen  pre- 
paring the  arrangement  of  the  names  of  the 
candidates  for  office,  the  courts  will  not  In* 
terpose.  Woode  v.  State,  ex  rel.  JfcVemey, 
44  Neb.  430  (63  N.  W.  23). 

172.  (1898.)  A  county  clerk  maj  be  re* 
quired  to  insert  In  the  official  ballot  the 
name  of  a  candidate  who  was  regularly  se- 
lected     the  county  central  committee  of  a 


political  party  to  fill  a  vacancy  on  the  ttcket 
State,  ex  rel.  Fog,  v.  Clark,  66  Neb.  584  (TT 
N.  W.  87). 

178.  (1898.)  Affirmance  of  judgment  or 
derlng  secretary  of  a  republican  committee 
to  certify  to  the  eommitt«e's  nombiatian  te* 
fill  a  vacancy.  Emory  v.  State,  ex  rel,  Moi*- 
He,  56  Neb.  550  (76  N.  W.  1080). 

■■- FrOTlde  polling  plaoM. 

174.  (1891.)  A  coun^  may  be  compelled 
by  mandamus  to  provide  a  suitable  nnmbw 

of  polling  places.  State,  ex  rel.  Ebltt  %: 
Leavitt,  33  Neb.  285  (49  N.  W.  1097). 

-       Calling  specia]  eleetioiL 

175.  (1892.)  Mandamus  will  Issue  agahist 
county  commissioners  to  compel  them  to  call 
a  special  election  for  the  relocation  of  the 
county  seat  under  section  1,  article  III. 
chapter  17,  Compiled  Statutes,  upon  their 
unlawful  refusal  to  do  so  after  the  petltimi 
provided  hy  law  has  been  presented  to  them. 
State,  ex  rel.  Wilcox,  v.  Orah^ree,  SS  Neb. 
106  (52  N.  W.  842). 

176.  (1893.)  By  the  apportionment  act 
of  February  7,  1891,  Nebraska  Is  entitled  to 
six  representatives  in  congress  itfter  the  Sd 
day  of  Muvh,  1898.  In  nn  action  to  compel 
the  govenior  to  call  an  electiim  for  three 
additional  members  of  congress  to  fill  a  Ta- 
cancy  caused  by  the  want  of  representation 
in  the  present  congress,  held,  that  the  ques- 
tion was  a  political  and  not  a  Judidil  one; 
that  to  deprive  those  states  entitled  to  in* 
creased  r^resMitatlon  for  two  yean  was 
unjust,  but  congress  must  provide  the  rein> 
edy.  State,  ex  rel.  Oromelien,  v.  Boyd,  H 
Neb.  181  (64  N.  W.  262;  19  U  R.  A.  327). 

Extent  of  relief  granted. 

177.  (1896.)  In  an  appropvlate  case  Qu 
court  will  by  mandamus  enforce  the  prima 
facie  right  established  by  the  canvass,  but 
It  will  not  determine  the  ultimate  right 
State,  ex  rel.  Hocknell,  v.  Roper,  46  Nrti. 
730  (65  N.  W.  802). 

Taking  deposition  in  contest. 

178.  (1881.)  The  persons  selected  to  take 
depositions  in  an  election  contest,  It  they  re- 
fuse to  take  testimony  offered  relating  to  Oe 
points  of  contest,  may,  after  entering  upon 
their  duties,  be  compelled  by  mandanms  to 
proceed.  State,  ex  rel.  Ballentine,  v.  Peiiir 
(on,  11  Neb.  100  (7  N.  W.  768). 

■         Canvass  of  retorns. 

179.  (1876.)  If  the  canvassers  of  the  vote 
of  an  election  neglect  or  refuse  to  connt  lU 
the  votoi  and  fully  perform  their  dsty,th«r 
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may  be  compelled  b?  mandamus  to  discharge 
tbtt  duty.  State,  ex  tel.  Birmingham^  v. 
miumore,  6  Neb.  146. 

ISO.  (1879.)  Mandamus  vill  not  Ue  to 
compel  a  recaarass  of  election  for  alleged 
lll^l  votes  cast  State^  «x  rel.  Beed^  v. 
Ramsey,  8  Neb.  S86. 

181.  (1880.)  A  county  clerk  may  be  com- 
pelled br  mandamus  to  complete  tbe  can- 
Taas  of  an  election.  State,  ex  rel.  Town^ 
$end,  V.  Sill,  10  Neb.  58  (4  N.  W.  514). 

182.  (1881.)  On  the  organlzaUon  of  N. 
ooonty.  the  spedM  commlsBloners  appointed 
by  the  gOTemon  called  an  election  for  the 
election  of  officers  and  the  location  of  the 
county  seat,  and  In  canvassing  the  votes 
cast  at  such  election  threw  out  forty  votea 
cast  for  a  certain  point  as  county  seat, 
whereby  F.  received  a  majority  of  all  the 
votes  cast  Seld,  That  the  commissioners 
had  no  authority  to  reject  votes  and  that  a 
mandamus  would  lie  to  compel  them  to  can- 
vass all  the  votes  cast,  and  that  the  remedy 
by  contest  was  not  exclusive  and  In  many 
cues  was  not  an  adequate  remedy.  State, 
ece  rel  WilJara,  v.  Bteanu,  11  Nob.  104  (7 
N.  W.  743). 

183.  (1881.)  A  citizen  of  the  connty 
'"Wr  apply  for  a  writ  of  mandamus  to  com- 
pel »,  canvass  of  votea  cast  at  an  election. 
State,  ex  rel  Wiltard,  v.  Bteamt,  11  Neb. 
104  (7  N.  W,  743). 

184.  (1884.)  The  board  of  canvassers 
my  be  compelled,  by  mandamus,  to  reas- 
Buuble  and  complete  the  canvass  of  votes 
thrown  out.  State,  ex  rel.  Whittemore,  v. 
Peacock,  15  Neb.  442  (19  N.  W.  685). 

185.  (1888.)  Where  the  board  of  election 
canvassers  strike  ont  certain  votes  as  being 
Illegal,  mandamus  wUI  Ue  to  compel  them 
to  canvass  the  returns  as  received.  SttOe, 
ex  rel  Romig,  «.  WiJeon,  24  Neb.  189  (38 
N.  W.  81). 

186.  (1890.)  Where  the  board  of  can- 
vassers of  an  election  have  canvassed  but  a 
portion  of  the  returns  and  issued  a  certif- 
icate of  election,  mandamus  will  He  in  a 
proper  case  to  compel  them  to  reassemble 
and  canvass  the  returns  correctly,  and  Issue 
a  certificate  to  the  one  found  elected  from 
the  whole  returns,  notwithstanding  the  per- 
son to  whom  the  certificate  of  election  had 
been  issued  bad  qualified  and  entered  upon 
the  discharge  of  the  duties  of  the  office. 
BtatCt  ex  rel  Eaiterday,  v.  Howe,  28  Neb. 
nS  (44N.  W.  874). 


187.  (1892.)  A  peremptory  mandamus 
will  not  be  allowed  requiring  tbe  judges 
and  clerks  of  election  to  count  ballots  re- 
jected by  them,  after  such  ballots  have  been 
returned  to  the  county  clerk  and  are  beyond 
their  control.  Bt^Ue,  ex  rel.  Waggoner,  v. 
Bussell,  34  Neb.  116  (61  N.  W.  465;  8A 
Am.  St  Rep.  626;  16  L.  R.  A.  740). 

188.  (1896.)  Mandamus  will  Ue  to  com- 
pel a  canvassing  board  to  reconvene  and 
make  a  correct  canvass  of  the  election  re- 
turns, where  It  adjourned  without  folly  per- 
forming its  duty.  State,  ex  rel  Welty,  v. 
McFadden,  46  Neb.  668  (65  N.  W.  800). 

 Certificate  of  election. 

189.  (1893.)  While  each  house  of  the 
legislature  Is,  by  the  constitution,  made  the 
Judge  of  the  election  and  qualification  of  Its 
members,  the  courts  will,  by  mandamns, 
compel  the  proper  canvassing  officers  to  dis- 
charge their  duties  and  Issue  certificates  of 
election  to  the  parties  who,  from  the  re- 
turns, appear  to  have  been  elected  thereto, 
but  the  awarding  of  a  certificate  of  election 
in  obedien<M  to  the  mandate  of  Om  court 
wUl  not  conclude  the  legislature  th  deter- 
mining the  question  in  proceedings  by  con- 
test. State,  ex  rel  Norton,  v.  Van  Camp, 
86  Neb.  91  (53  N.  W.  113). 

190.  (1898.)  In  an  action  of  mandamus 
to  force  the  proper  officer  to  Issue  to  the  re- 
lator a  certificate  of  his  election  to  fill  an 
office,  the  question  of  the  propriety  or  valid- 
ity of  an  election  at  tbe  alleged  time  to  fill 
the  office  may  be  litigated.  Kokea  v.  State, 
em  rel  Koupal  66  Neb.  691  (76  N.  W.  467). 

■        As  to  elections  at  <dlU»ra  of  legis- 
lature. 

191.  (1891.)  The  ai^eaker  of  the  house 
of  representatives  may  be  compeUed  by  man- 
damus to  publish  election  returns  as  pre- 
scribed by  section  4,  article  V,  constitution, 
notwithstanding  a  r^olutlon  of  the  Joint 
convention  directing  him  to  postpone  such 
duty  pending  a  contest  of  such  election. 
Btate,  ex  rel  Benton,  v.  Elder,  31  Nel^  169 
(47  N.  W.  710;  10  L.  R.  A.  796). 

192.  (1891.)  The  publication  of  the  re- 
turns of  tbe  election  of  officers  of  the  execu- 
tive department,  by  tbe  speaker  of  tbe  house 
of  representatives,  immediately  upon  the  or- 
ganization of  the  houB^  is  a  ministerial 
duty  In  regard  to  which  he  has  no  discre- 
tionary power,  and  can  be  enforced  by  man- 
damus. State,  ex  rel  Benton,  v.  Elder,  31 
Neb.  169  (47  N.  W.  710;'  10  L.  R.  A.  796). 
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Contract*  In  general. 

193.  (1903.)  The  courts  will  not  l)y 
means  of  the  writ  of  mandamus  compel  mu- 
nicipal or  public  corporations  to  perform  epe- 
clHcalljr  their  ordinary  bualness  contracts. 
State,  ex  r«I.  DavU,  v.  Marteneen,  69  Neb. 
37«  (95  N.  W.  831). 

—  Award  to  lowest  bidder. 

194.  (1876.)  A  bidder  or  taxpayer  may 
maintain  mandamus  to  compel  county  com: 
missloners  to  award  a  contract  for  the  erec- 
tion ot  a  bridge  to  the  lowest  bidder,  fitate, 
ex  reL  Putnam,  v.  Buffalo  County,  4  Neb. 
150. 

195.  (1879.)  Mandamus  is  the  proper 
remedy  to  compel  public  officers  to  let  con- 
tracts to  the  lowest  bidders.    Follmer  v. 

Nuckolls  County,  6  Neb.  204. 

196.  (1882.)  Malidamus  will  lie  to  com- 
pel a  county  board  to  award  a  contract  for 
county  supplies  to  the  lowest  bidder.  State, 
ex  tel.  Whedon,  v.  York  County,  18  Neb. 
67  (13  N.  W.  816). 

197.  (1883.)  In  awarding  the  contract 
for  the  erection  and  completion  of  the  main 
building  of  the  new  state  capltol,  the  board 
of  public  lands  and  buildings  exerciser 
their  own  Judgment  in  matters  raspecting 
which  they  cannot  be  controlled  by  man- 
damus. State,  ex  rel.  Silver,  v.  Kendall,  16 
Neb.  262  (18  N.  W.  88). 

198.  (1886.)  In  the  absence  of  fraud, 
where  all  bids  are  rejected,  the  lowest  bid- 
der on  a  county  contract  cannot  compel  the  , 
award  to  himself.  Btiite,  ex  rel.  Oloie  Pub- 
Ushing  Co.  v.  Saline  County.  19  Neb.  253 
(27  N.  W.  J22). 

199.  (1893.)  Mandamus  will  Issue  to 
compel  dty  authorities  to  enter  Into  a  con- 
tract with  the  lowest  responsible  bidder  for 
public  improvements.  State,  ex  rel.  City  of 
Omaha,  v.  BirKKauaer,  37  Neb.  621  (66  N. 
W.  303). 

200.  (1897.)  Mandamus  will  He  to  com- 
pel the  state  board  of  public  printing  to 
award  a  contract  for  printing  to  the  lowest 
competent  bidder.  State,  ex  rel.  Woodruff- 
Dunlap  Printing  Co.,  v.  Cornell,  52  Neb. 
25  (71  N.  W.  961). 

201.  (1897.)  The  statute  providing  that 
no  bid  for  state  printing  shall  be  considered 
unless  accompanied  by  a  bond  conditioned 
to  give  bond  for  the  performance  of  the  con- 
tract should  it  be  awarded,  a  bidder,  though 
otherwise  entitled  to  the  contract,  cannot 
have  the  aid  of  a  writ  of  mandamus  to  com- 


pel the  awarding  of  the  contract  to  him 
when  he  does  not  show  tliat  his  bid  was  ac- 
companied by  the  bond  so  required.  State, 
ex.  rel.  Woodruff-Dunlap  Printing  Co.,  v. 
Bartley,  50  Neb.  874  (70  N.  W.  367). 

202.  (1902.)  Mandamus  will  lie  to  con- 
trol the  action  of  the  state  printing  board 
In  awarding  oontracts  for  state  printing  to 
the  lowest  and  best  bidder.  Mareh  v.  State, 

ex  rel.  North,  2  Unof.  372  (96  N.  W.  520). 

203.  (1903.)  Under  section  120,  chapter 
13,  article  I,  Compiled  Statutes  1901,  msn- 
damns  will  not  He  to  compel  the  dty  eonn- 
cll  to  award  the  contract  to  sujwly  coal  fon 
the  city  water  department  to  a  bidder  on 
the  ground  that  he  is  the  lowest  and  bsst 
bidder,  as,  in  passing  upon  the  question  who 
is  the  best  and  lowest  bidder,  the  council 
exercises  a  discretion  not  controllable  by 
mandamus.  State,  ex  rel.  Union  Fuel  Co., 
V.  City  of  Lincoln,  S8  Neb.  597  (94  N.  W. 
719). 

Ciontracts  relating  to  school  lands. 

204.  ( 1886. )   Where    a    mandamus  Is 

sought  to  compel  the  board  of  public  lands 
and  buildings  to  accept  the  highest  bid  for 
the  leasing  of  certain  school  lands,  the  «rit 
will  be  denied  unless  It  is  clear  that  there 
la  an  abuse  of  discretion,  and  that  the  sum 
bid  Is  the  full  rental  value  of  the  lands. 
State,  ex  rel.  McKinnon,  v.  Scott,  17  Neb. 
686  (34  N.  W.  337). 

206.  (1896.)  Mandamus  may  issue  to 
compel  a  county  treasurer  to  receive  from 
the  holder  of  a  school-land  contract  the 
amount  of  rentals.  Interest,  and  costs  due 
upon  the  land,  where  a  forfeiture  of  the 
contract  was  ineffective  for  want  of  notice. 
State,  ex  rel.  Stewart,  v.  Henton,  48  Neb. 
488  (67  N.  W.  443). 

20&a.  ( 1907. )  Where  a  mandamus  Is 
sought  to  compel  the  commissioner  of  pul>- 
lic  lands  and  buildings  to  execute  a  contract 
of  sale  for  school  lands,  the  writ  will  be  de- 
nied unless  It  Is  clear  that  the  lessee  hat 
substantially  complied  with  ail  of  the  pro- 
visions of  the  law,  and  the  board  of  educa- 
tional lands  and  funds  has  been  guilty  of 
an  abuse  of  discretion  in  rejectii^  the  ap- 
plication to  purchase.  State,  ex  rel.  Rut- 
ledge,  v.  Eaton,  78  Neb.  202  (110  N.  W.  709). 

206.  (1903.)  Whether  any  mandamus 
will  lie  to  control  action  of  the  state  com- 
missioner of  public  lands  and  buildings  in 
deterluining  to  whom  he  will  make  lease  of 
public  school  lands,  ffucsre.    State,  ex  reL 
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Sseimnd,  v.  Follmer,  i  Vnot.  376  (94  N.  W. 
103). 

£ettlns  contract  to  publish  delinquent  tax 
Hat. 

207.  (1888.)  There  being  no  law  mak- 
ing it  the  duty  of  a  county  board  to  let  by 
contract  to  the  lowest  bidder  the  printing 
and  publishing  of  the  delinquent  tax  list, 
or  the  pToceedinga  of  such  board,  a  man- 
damus win  not  be  issued  from  the  supreme 
court  to  compel  such  actkm  by  them.  State. 
fx  ret.  Hiue,  v.  DUtOn  County,  S4  Neb.  106 
(37  N.  W.  936). 

208.  (1892.)  Mandamus  will  not  lie  to 
compel  a  county  hoard  to  let  the  contract 
(or  printing  the  delinquent  tax  Ifst  to  the 
lowest  bidder.  State,  ex  rel.  Bare,  v,  Lin- 
coin  Countv,  35  Neb.  346  (53  N.  W.  147). 

Levy  ot  taxes. 

209.  (1888.)  Where  an  application  for 
mandamus,  to  compel  a  school  district  of- 
ficer to  report  the  amount  of  taxes  necessary 
to  be  leTled  and  collected  for  the  payment 
of  a  judgment  against  it,  was  defended  on 
the  ground  ot  the  alleged  Invalldfty  and 
dormancy  of  the  }udgm«it,  as  it  appeared 
tliat  proceeding  to  rerive  could  be  litigated, 
the  application  was  dismissed  without  preju- 
dice  In  order  that  revivor  might  first  be 
Iiad.  State,  ex  rel.  Oraiff,  v.  School  District. 
25  Neb.  301  (41  N.  W.  156). 

M9a.  (1877.)  When  the  board  refuses 
to  levy  a  tax  clearly  provided,  by  law,  it 
may  be  compelled  by  mandamus  to  levy 
such  tax  to  pay  a  claim  which  has  been 
flnally  adjudicated  against  the  county.  State. 
€x  rel.  Clark,  v.  Buffalo  County,  6  Neb.  454. 

210.  (1891.)  Where  the  county  board 
baa  increased  an  assessment  without  the 
denial  of  an  application  by  the  township 
board,  mandamus  does  not  lie  to ,  compel 
the  county  board  to  expunge  the  record  of 
lU  action.  ifcGee  v.  State,  ex  rel.  North 
American  Cattle  Co.,  32  Neb.  149  (49  N.  W. 
220). 

211.  (1893.)  Mandamus  will  He  on  re- 
lation of  school  district  in  cities  of  second 
claas  to  compel  county  commissioners  to 
levy  school  tax.  State,  ex  rel.  School  Dis- 
trict. V.  PadOock,  36  Neb.  263  (54  N.  W. 
S15). 

212.  (1894.)  Where  the  board  of  edu- 
cation  reports  to  the  council  the  total 
unount  of  funds  required,  with  an  estimate 
of  the  proportion  thereof  which  it  will  be 
necessary  to  raise  Ij  taxation,  the  council 


cannot  by  mandamus  be  required  to  make  a 
levy  Bufflcleht  to  raise  the  amount  so  re- 
ported as  necessary  to  be  raised  by  taxa- 
tion. State,  €Jf  rel.  School  District,  v.  Mayor 
of  Omaha,  39  Neb.  745  (58  N.  W.  442). 

213.  (1901.)  Section  482  of  the  code  ap- 
plies to  judgment  against  municipal  cor- 
porations; but  proceedings  by  mandamus, 
if  in  good  Calth,  to  compel  a  levy  and  col- 
lection of  taxes  to  pay  the  Judgment  will  be 
equivalent  to  Issuing  an  execution  on  Judg- 
ment against  an  individual.  Alter  v.  State, 
ex  rel.  Kountxe  Bros.,  62  Neb.  239  (86  N.W. 
1080). 

213a.  (1903.)  When  the  statute  requires 
of  an  offlcial  board  the  duty  of  doing  a  par- 
ticular act  on  a  particular  day  as,  for  In- 
stance, the  levy  of  a  tax,  and  the  body  has 
announced  its  determination  not  to  comply 
therewith,  a  mandamus  may  issue  to  com- 
pel the  performance  of  the  duty  at  the  pre- 
scribed time.  State,  ex  rel.  State  Journal 
Co.,  V.  Knievel,  6  Unof.  219  (97  N.  W..798). 

214.  (1902.)  Mandamus  will  uot  lie  to 
compel  a  city  council  to  levy  a  tax  in  excess 
ot  ite  legal  limitation.  State,  ex  rel.  Young, 
V.  Royse,  8  Unot  262  (91  N.  W.  659). 

Accept  payment  of  taxes. 

215.  (1894.)  A  writ  of  mandamus  is- 
sued to  compel  a  county  treasurer  to  accept 
the  amount  of  paving  taxes  assessed  by  a 
city  against  lots  therein,  and  issue  a  tax 
certificate  therefor.  State,  ex  rel.  Rantom, 
V.  /rev,  42  Neb.  186  (60  N.  W.  601). 

216.  (1906.)  Where  a  village  ordinance 
requires  proprietors  of  pool  and  billiard 
halls  to  pay  an  annual  occupation  tax  on 
the  second  Tuesday  of  May,  an  Mtion  to 
compel  a  city  treasurer  to  accept  and  re- 
ceipt for  such  a  tax  tendered  on  the  first 
Tuesday  Is  prematurely  brought.  State,  cx 
rel.  McMonies,  v.  McMonies,  76  Neb.  443 
(106  N.  W.  454). 

0.  Acts  and  Proceedings  of  Private  Cor- 
porations and  IndiTlduals. 
in  general. 

217.  (1900.)  While  it  is  competent  for 
the  legislature  to  authorize  courts  in  a 
proper  case  to  coerce  official  action  without 
notice  and  an  opportunity  to  the  recalci- 
trant to  be  heard,  no  such  power  can  be  ex- 
erted against  a  private  corporation  or  the 
officers  by  which  Its  functions  are  performed. 
Borton  v.  State,  ex  rel.  Bayden,  60  Neb.  701 
(84  N.  W.  87). 
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FUhways  by  mill-owners. 

219.  (1896.)  The  duty  enjoined  upon  the 
owner  of  mill-dams  to  construct  and  main- 
tain flstaways  (see  crimlnia  code,  sec.  87a) 
Is  designed  to  proilioto  the  public  welfare, 
and  may  be  enforced  by  mandamus  on  the 
relation  of  the  county  attorneys  of  the  sev- 
eral counties.  West  Point  Water  Power  d 
Land  Co.  v.  State,  ex  rel.  Moodie,  49  Neb. 
218  (66  N.  W.  6). 

Famishing  water  to  customer. 

219.  ( lg95. )  Mandamus  may  issue  to 
compel  a  water  company  to  supply  water  to 
a  customer  who  paid  his  rent,  though  he  Is 
insolrent  and  refuses  to  comply  with  a  rule 
of  the  company  requiring  those  in  default 
to  pay  one  dollar  In  addition  to  the  rent. 
American  Water-Works  Co.  v.  State,  ear  rel. 
Walker,  46  Neb.  194  (64  N.  W.  711;  SO  Am. 
St.  Rep.  610;  30  U  R.  A.  450). 

Operation  of  street  railway. 

220.  (1895.)  Application  for  mandamus 
to  compel  a  street  railway  to  restore  and 
operate  an  abandoned  line  denied.  State, 
ex  rel,  Gillilan,  v.  Home  Street  R,  Co.,  43 
Neb.  880  (  62  N.  W.  225). 

Railway  crossings. 

221.  (1890.)  The  board  of  transportation 
has  Jurisdiction  to  hear  complaints  and 
make  orders  In  regard  to  the  construction 
and  repairing  of  railroad  crossings.  Its  or- 
ders in  that  regard  may  be  enforced  by 
mandamus.  State,  ex  rel.  Lancaater  County, 
V.  Chicago,  B.  d  Q.  B,  Co^  29  Neb.  412  (46 
N.  W.  469). 

Constructing  of  vladacts  by  railroads. 

222.  (1896.)  The  duty  of  railroad  com- 
panies to  construct  or  rf^r  viaducts  within 
the  dty  of  Omaha  may  be  enforced  by  writ 
of  mandamus.  Chicago,  B.  d  Q.  R.  Co.  v. 
State,  ex  rel.  City  of  Omaha,  47  Neb.  649 
(66  N.  W.  624:  63  Am.  St.  Rep.  657;  41  L. 
R  A.  481). 

Duty  of  railroad  as  carrier. 

223.  (1885.)  The  duty  Imposed  upon  a 
railroad,  as  a  common  carrier,  growing  out 
of  the  principles  of  common  law,  may  be 
enforced  by  mandamus  in  the  absence  of 
statutory  provisions.  State,  ex  rel.  Mattoon, 
V.  Republican  V.  R.  Co.,  17  Neb.  647  (24  N. 
W.  829;  52  Am.  Rep.  424). 

m.  jrntisDioTion',  vboohbdincw 

AND  BXUBT. 

Jurisdiction  of  supreme  court. 

224.  (1898.)  The  supreme  court  will  not 
entertain  an  original  application  for  man- 


damus brought  by  a  private  individual  fOr 
the  enforcement  of  private  rights,  unless 
some  good  reason  Is  shown  why  the  iwpU- 
cation  was  not  made  to  the  district  court 
State,  ex  rel,  Wycleoff,  v.  Merrell,  38  Neb. 
610  (66  N.  W.  1082). 

226.  (1898.)  The  supreme  court  has  origi- 
nal jurisdiction  in  actions  of  mandamus. 
State,  ex  rel.  Whedon,  v.  SmUh,  67  Neb.  41 
(77  N.  W.  384). 

226.  ( 1901. )  Owing  to  the  numerous 
cases  on  the  docket,  it  Is  the  practice  of  the 
supreme  court  not  to  entertain  original  Ja- 
risdiction  and  advance  cases  for  hearing  in 
applications  tor  a  writ  of  man  damns 
brought  by  private  persons  for  the  enforce- 
ment of  private  rights,  unless  some  good 
reason  Is  made  to  appear  why  the  applica- 
tion Is  not  in  the  first  instance  made  to  the 
district  court.  Armstrong  v.  Mayer,  61  Neb. 
865  (86  N.  W.  489). 

226a.  (1902.)  The  supreme  court  wUl 
not  entertain  original  jnrisdictlon  and  ad- 
vance cases  for  hearing  in  applications  for 
a  writ  of  mandamus  brought  by  private 
persons  for  the  enforcement  of  private 
rights,  unless  some  good  reason  is  made  to 
appear  why  the  i^tplicatlon  is  not  In  the 
first  Instance  made  to  the  district  court 
State,  ex  rel.  ntzgeraia,  v.  ffoutewortft,  63 
Neb.  668  (88  N.  W.  858). 

227.  (1902.)  The  superintendent  author- 
ity of  the  king's  bench  over  Inferlon  tribu- 
nals Is  the  extent  that  it  may  be  exercised 
by  the  use  of  the  writ  of  mandamus,  In- 
dnded  In,  and  part  of,  the  original  juris- 
diction given  by  the  constitution  to  the 
supreme  court.  State,  ex  ret.  ReynoUlt,  «■ 
Graves,  66  Neb.  17  (92  N.  W.  144). 

228.  (1908.)  The  supreme  court  cannot 
attempt^  prior  to  an  actual  controvway  aris- 
ing, to  direct  the  officers  chained  with  the 

enforcement  of  a  law  relating  to  their  duty 
in  putting  it  In  operaUon.  State,  ex  rel. 
Breckenridge,  v.  Fleming,  70  Neb.  628  (97 
N.  W.  1063). 

229.  (1903.)  The  rule  that  the  supreme 
court  will  not  take  jurisdiction  of  applica- 
tions for  mandamus  involving  private  rlf^ts 
only,  is  not  applicable  in  cases  finally  sub- 
mitted upon  the  pleadings  alone,  and  pre- 
senting for  decision  nothing  but  questions 
ot  law.  State,  ex  rel.  State  Journal  Co.,  v. 
Knievel,  6  Unof.  819  (97  N.  W.  798). 

230.  (1904.)  The  supreme  court  refused 
to  Issue  a  writ  of  mandamus  to  the  mayor 
and  chl^  of  police  of  Omaha  to  oonipel 
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tbem  to  cftuae  the  urest  at  penou  selling 
intozlcmtlng  liquor  on  Sunday,  the  ground 
ef  such  refusal  being  that  the  proceeding 
could  be  had  more  promptly  and  econom- 
ically in  the  district  court,  which  had  con- 
corrent  Jurisdiction.  State,  ex  ret.  Dufm, 
V.  Moores,  72  Neb.  5  (99  N.  W.  £42). 

231.  (1904.)  It  is  In  the  discretion  of 
the  supreme  court  to  Issue  or  refuse  a  writ 
of  mandamus,  even  when  a  prima  facie  right 
thereto  Is  shown.  Btate,  ex  rel.  Dunn,  v. 
Moont,  72  Neb.  6  (99  N.  W.  842). 

Jurisdiction  of  district  court. 

232.  (1893.)  An  ivpUcatifni  for  a  man- 
damus as  between  private  persons  or  cor- 
porations, as  to  matters  involTlng  only  pri- 
vate rights  and  liabilities,  should  be  made. 
In  the  flrst  Instance,  in  the  district  court 
of  the  proper  county;  the  accumulation  of 
appeal  and  error  cases  in  the  supreme  court 
rendering  It  Improper  for  It  to  exercise  Ju- 
risdiction in  any  class  of  cases  wherein  it 
has  not  exclusive  Jurisdiction.  State,  ex  rel. 
BerpoUheimer,  v.  Lincotm  €hu  Co^  88  Neb. 
28  (56  N.  W.  7S9). 

■■        Granting  writ  In  Taeation. 

223.  ( 1 ZSO. )  Judges  of  the  district 
courts  have  no  Jurisdiction  In  vacation  to 
award  writs  of  mandamus.  State,  ex  rel. 
School  District  No.  6,  v.  Pierce  County,  10 
Neb.  476  (6  N.  W.  763). 

234.  (1897.)  In  an  appllcatloD  f or  a  writ 
eC  mandamus  where  the  issues  of  fact  are 
presented  for  trial,  a  Judge  of  the  district 
court  cannot  allow  a  peremptory  writ  at 
chambers  In  vacation;  the  trial  of  such  issue 
most  be  at  a  session.  Majfer  v.  Btate,  ex 
rel.  Wilkituon,  52  Neb.  764  (73  N.  W.  214). 

Limitations  and  laches. 

286.  (1890.)  A  proceeding  br  muida- 
nras,  not  bring  otherwise  provided  for  In 
the  statute  of  limitations,  held  to  fall  under 
the  16th  section  of  the  code,  and  is  barred 
at  the  end  of  four  years.  State,  ex  rel. 
Cht-mical  Nat.  Sank.  v.  School  District,  30 
*  Neb.  520  (46  N.  W.  613;  27  Am.  St.  Rep. 
420). 

236.  (1892.)  A  proceeding  by  manda- 
mus to  compel  a  county  treasurer  to  pay 
over  county  funds,  in  his  hands  at  the  ez' 
plratlon  of  his  term  of  office.  Is  barred  by 
the  statute  of  limitations  at  the  expiration 
of  four  years  from  the  time  the  right  to  the 
writ  seemed.  State,  ex  rel.  Oaaa  Countp, 
V.  King,  84  Neb.  IM  (61  N.  W.  764;  88  Am. 
St.  Rep.  686). 


237.  (1896.)  A  proceeding  by  manda- 
mus Is  barred  by  the  statute  of  llmltetlons 
at  the  expiration  of  four  yea»  from  the 
time  the  right  to  the  writ  accrued.  State, 
ex  ret.  Commissioners  of  Brovm  County,  v. 
Boyd,  49  Neb.  303  (68  N.  W.  610). 

238.  (1896.)  A  mandamus  will  issue 
even  after  the  expiration  of  the  term  of  of- 
fice of  a  county  clerk  to  compel  him  to  per 
form  the  duty  of  reporting  all  the  fees  of 
his  office,  also  to  pay  into  the  treasury  of 
the  county  any  excess  above  the  amount  he 
was  entitled  by  law  to  retain.  State,  ex  rel. 
CommUtUtnvre  of  Brovm  County,  «.  BOyd, 
49  Neb.  303  (68  N.  W.  610). 

239.  (1902.)  Although  delay  In  apply- 
ing for  a  writ  of  mandamus  Is  not  an  ab- 
solute bar,  it  may  be  sufficient  ground,  in 
the  discretion  of  the  court,  for  denying  the 
writ.  State,  ex  rel.  Rei»9,  v.  BoVmet,  3 
Unof.  183  (91  N.  W.  X75). 

Granting  writ  at  chambers. 

240.  (1880.)  Under  section  11,  article 
III  of  the  constitution  of  this  state,  the  leg- 
islature could  not,  by  an  amendment  of 
chapter  13  of  the  Revised  Statutes,  confer 
Jurisdiction  upon  Judges  at  chambers  to 
grant  writs  of  mandamus.  8t<ae,  ex  rel. 
School  District,  V,  Pierce  County,  10  Neb. 
476  (6  N.  W.  763).  [Modified.  Linch  v. 
State,  30  Neb.  740.] 

241.  (1888.)  When  the  right  is  clear,  a 
Judge  at  chambers  within  his  district  may, 
under  the  statute,  grant  a  peremptory  writ 
of  mandamus.  Clark  v.  State,  ex  rel.  Dun- 
ham, 24  Neb.  263  (38  N.  W.  752);  (1891) 
Btrunk  V.  State,  em  rel.  lApp,  83  Neb.  822 
(60  N.  W.  14). 

242.  (1890.)  Under  the  provisions  of  the 
statute,  section  67,  chapter  19  of  Compiled 
Statutes,  a  Judge  of  the  district  court  sitting 
at  chambers  at  any  time  and  place  within 
his  Judicial  district  has  the  power  and  Juris- 
diction to  hear  and  determine  an  applica- 
tion for  a  writ  of  mandamus  and  such  power 
and  JuriBdiction  Include  the  allowance  of  a 
peremptory  writ  of  mandamus.  Linch  v. 
State,  ex  rel,  Bckles,  30  Neb.  740  (47  N.  W. 
88). 

243.  (1891.)  A  Judse  of  the  district 
court  at  chambers  granted  an  alternative 
writ  of  mandamus  to  which  the  respondent 
made  a  return,  and  the  case  was  submitted 
on  the  writ  and  returned  to  the  Judge  while 
holding  court  In  a  county  adjoining  that  In 
which  the  mandamus  prf>ceedlngs  were  in- 
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Btltuted.  The  return  was  held  Insufficient 
and  a  peremptory  wit  awarded.  Held,  There 
was  no  Isaue  of  fact  to  be  submitted  to  a 
jury  and  a  peremptory  writ  waa  properly 
Issued.  Wheeler  v.  State,  ex  rel.  Londroah, 
32  Neb.  472  (49  N.  W.  442). 

244.  (1892.)  A  judge  at  chambers  has 
anthorlty  to  isaue  a  writ  of  mandamus  to 
compel  the  revocation  of  a  license  granted 
after  the  board  overruled  a  remonstrance 
and  before  an  appeal  therefrom  was  deter- 
mined. Bjtrum  V.  Peterson,  84  Neb.  237  (51 
N.  W.  839). 

246.  (1902.)  Where  the  affidavit,  the  al- 
ternative writ  of  mandamus  and  the  return 
of  the  respondents  thereto  present  no  dls* 
puted  question  of  fact  for  trial,  and  the  ease 
Is  properly  submitted  on  the  pleadings 
alone,  a  Judge  of  the  district  court  sitting  at 
chambers  has  Jurisdiction  to  allow  the  writ. 
Hopkins  V.  State,  ear  rel.  Omaha  Cooperage 
Co.,  64  Neb.  10  (89  N.  W.  401). 

Dismissal  for  want  of  evidence  to  support. 

245a.  (1907.)  If  the  relator  in  an  action 
for  a  writ  of  mandamus  refuses  to  produce 
evidence  la  support  of  the  allegations  of  his 
petition  on  the  case  being  called  for  trial, 
the  case  on  motion  of  the  respondent  should 
be  dismissed;  but  the  respondent,  by  assum- 
ing the  burden  and  Introducing  evidence  in 
support  of  his  defense,  waives  the  error  and 
the  case  must  then  be  determined  on  the 
evidence.  Fermjllion  v.  State,  ess  rel.  Engle- 
hardt,  78  Neb.  107  (110  N.  W.  786). 

Parties  plaintiff  or  petitioners. 

See,  also,  ante,  If  48-55. 

246.  (1893.)  A  relator  having  a  personal 
right  to  be  enforced  by  mandamus  may 
bring  an  action  In  the  name  of  the  state  on 
his  relation.  State,  ex  rel.  Levjf,  v.  Bpicer, 
86  Neb.  469  (54  N.  W.  849). 

247.  (1897.)  Where  a  mandamus  pro- 
ceeding Is  Instituted  to  redress  a  private 
wrong  or  to  enforce  a  private  right,  the 
party  beneflclally  interested  should  be  named 

as  relator.  Van  Horn  v.  State,  ex  rel.  Alien, 
51  Neb.  232  (70  N.  W.  941). 

248.  (1900.)  In  an  action  to  compel  an 
assessor  to  assess  property  at  its  fair  value 
it  is  unnecessary  to  bring  In  any  taxpayer  as 
a  party.  State,  ex  rel.  Young,  v.  Osbom,  60 
Neb.  415  (83  N.  W.  357). 

Defect  of  parties,  waiver. 

249.  (1881.)  An  objection  of  want  of 
legal  capacity  of  relator  to  sue  for  a  writ  of 


mandamus,  unless  raised  by  demurrer  or 
answer,  Is  waived.  State,  ex  rel.  WUlard,  v. 
8team$,  11  Neb.  104  (7  N.  W.  743). 

250.  (1888.)  In  a  proceeding  for  man- 
damus, there  being  no  objection  in  the  de- 
murrer of  the  legal  capacity  of  the  relator  to 
sue,  that  objection  Is  waived.  State,  ex  rel. 
Singleton,  v.  Van  Duyn,  24  Neb.  686  (39  K. 
W.  612). 

Intervention  of  parties. 
261.  (1885.)  Where  a  writ  Of  mandamus 
Is  granted  to  compel  the  county  clerk  and 
board  of  canvassers  to  reassemblbe  and  can- 
vass the  votes  cast  at  an  election  for  the 
relocation  of  a  county  seat,  citizens  of  the 
county  will  be  permitted  to  Intervene  where 
collusion  and  fraud  Is  shown  between  the 
relators  and  defendants.  State,  ex  rel.  Orab- 
ler.  V.  Matlev,  17  Neb.  664  (24  N.  W.  200). 

Parties  def^dant  or  respondents. 

252.  (1895.)  In  mandamus  to  compel  the 
performance  of  a  duty  by  a  board  of  county 
supervisors  members  of  the  board  may  be 
relators,  and  when  they  are  such  there  Is  no 
defect  of  parties  if  all  the  members  of  the 
board  who  are  not  relators  are  made  re- 
spondents. Cooperrider  v.  State,  ex  rel.  Ste- 
vens, 46  Neb.  84  (64  N.  W.  872). 

253.  (1895.)  In  an  action  for  mandamus 
to  compel  the  performance  of  a  duty  Imposed 
upon  the  governing  body  of  a  corporatton, 
such  as  a  county  hoard,  It  Is  proper  to  name 
as  respondents  and  direct  the  writ  against 
tlie  Individuals  holding  the  oSces  In  their 
official  capacity.  Cooperrider  v.  State,  ex  ret. 
Stevens,  46  Neb.  84  (64  N.  W.  372). 

254.  (1895.)  Stockholders  of  a  corpora- 
tion, merely  as  such,  are  not  proper  parties 
respondent  in  a  proceding  to  compel  the  co^ 
poratlon  by  mandamus  to  perform  a  corpo- 
rate act.  State,  ex  rel.  Oillilan,  v.  Home 
Street  R.  Co.,  43  Neb.  830  (62  N.  W.  225). 

Pleading  or  application. 
——In  general. 

255.  (1874.)  The  application  (or  the 
writ  and  the  answer  are  the  only  pleadings 
allowed  In  applications  for  mandamus,  and 
If  the  respondent  file  a  demurrer  and  the 
same  be  overruled,  the  writ  will  issue,  and 
no  further  pleadings  be  considered.  State, 
ex  rel.  Darnell,  v.  Hamilton  County,  8  Neb. 
244. 
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 Construction. 

266.  (1896.)  The  pleadings  tn  proceed- 
ings In  mandamus  have  the  same  effect  and 


Digitized  by 


Google 


IS57 


MANDAMUS. 


1269 


are  to  be  construed  as  in  ordinary  clrll  ac- 
tions. Hence  a  material  averment  la  a  peti- 
tion for  mandamus^  not  denied  by  tbe  an- 
swer, Is  to  be  taken  as  true.  State,  es  rel. 
Marquette,  v.  Batuhausen,  49  Neb.  658  (68 
N.  W.  950). 

-  ■  Form,  requisites,  and  snfllclency. 

257.  (1876.)  Application  for  a  writ  of 
mandamns  should  be  made  by  motion,  ac- 
companied by  an  affidavit  setting  forth  the 
facts  upon  which  It  Is  based.  A  petition, 
TerlBed  In  tbe  same  manner  as  a  pleading 
iQ  an  ordinary  civil  action,  Is  insufficient. 
State,  ex  rel.  Roberts,  v.  Mayor  of  Lincoln,  4 
Neb.  260. 

258.  (1878.)  If  the  relator  sebi  np  in  his 
application  a  claim,  the  payment  of  which 
is  not  allowed  by  law.  It  is  a  fatal  objection 
10  a  mandamus.  Kemerer  v,  State,  ex  ret. 
Oorlter,  7  Neb.  130. 

259.  (1886.)  Upon  an  appUcatlon  for  a 
writ  of  mandamus  to  compel  the  delivery  of 
dockets  and  papers  by  a  retiring  justice  of 
the  peace,  the  cause  Is  properly  set  out  by 
alleging  the  applicant  having  been  can- 
vassed in.  declared  elected,  awarded  a  cer- 
tificate, taken  the  oath  and  has  given  the 
required  bond,  and  the  respondent  having 
refused  to  deUvw  up  the  dockets  and  papers 
on  demand.  State,  ex  rel.  Meckling,  v. 
Jayne$,  19  Neb.  161  (26  N.  W.  711). 

260.  (1890.)  A  petition  In  an  appUcatlon 
for  mandamna  to  compel  the  special  commts- 
stoners  of  a  coimty  to  reassemble  and  can- 
vass returns  of  an  election,  and  to  especially 
include  the  votes  cast  In  a  particular  pre- 
cinct, is  sufficient  to  justify  the  Issuance 
of  the  writ.  Z»inc*  v.  State,  ex  ret.  Eckleg, 
30  Neb.  740  (47  N.  W.  88). 

261.  (1891.)  Petition  for  mandamus  to 
compel  city  officials  to  make  tect  of  water- 
works constructed  for  city  under  contract 
and  to  levy  assessment  to  pay  for  same, /leld 
to  state  cause  of  action.  State,  ex  rel.  Tarr, 
r.  CUy  of  Crete,  32  Neb.  568  (49  N.  W.  272). 

262.  ( 1896.)  On  a  demurrer  to  the  recita- 
tions in  the  alternative  writ,  all  such  reci- 
tations must  be  considered;  and  the  refusal 
of  compliance  upon  certain  grounds  by  the 
respondent  will  be  held  to  excuse  technical 
exactness  In  stating  why,  on  other  grounds, 
the  relator  Is  entitled  to  the  relief  sought. 
Kinu  V.  State,  ex  rel.  School  District  No.  1, 50 
Neb.  e«  (69  N.  W.  307). 

263.   (1896.)    In  an  action  for  mandamus 
th«  application  for  the  writ  shall  be  by  mo- 


tion, supported  by  an  affidavit  in  which  the 
facts  are  stated  upon  which  the  application 
Is  predicated.  A  petition,  verified  as  plead- 
ings In  civil  actions  under  the'  code  ordi- 
narily are.  Is  Insufficient  when  depended 
upon  to  fill  the  place  of  an  affidavit,  and  an 
application  thus  made  should  be  denied  and 
the  writ  withheld.  State,  ex  rel.  Otto,  v. 
Commissioner*  o/  Lancatter  OouiUy,  49  Neb. 
61  (68  N.  W.  336). 

 Neeessar7  avermenta. 

264.  (1878.)  The  application  for  a  writ 
of  mandamus  must  show  a  prior  demand 
and  refusal,  and  must  set  forth  facts  which 
clearly  impose  upon  the  respondent  a  duty 
which  the  law  enjoins  upon  him  as  resulting 
from  an  office,  trust  or  station.  Keinerer  v. 
State,  ex  rel.  Oarbey.  7  Neb.  13Q. 

265.  (1878.)  An  application  for  a  man- 
damus, verified  upon  information  and  belief, 
where  there  Is  no  appearance  on  the  part  of 
defendants,  Is  sufficient  cause  for  refusing 
either  a  peremptory  or  an  alternative  writ. 
The  motion  for  the  writ  should  be  made 
upon  an  affidavit  setting  forth  the  facts  on 
which  it  is  based.  State,  ex  ret  Leonard,  v. 
School  District  No.  S,  8  Neb.  98. 

266.  (1880.)  The  peUtlon  for  mandamus 
must  sUte  all  the  essential  facts  necessary 
to  entitle  the  party  to  the  relief  sought. 
And  where  the  payment  of  money  by  a 
public  officer  Is  the  object  in  view.  It  must 
dlsUnctly  appear  that  there  is  a  fund  from 
which  the  desired  payment  can  legally  be 
made.  State,  ex  rel.  Lisk,  v.  Otoe  County, 
10  Neb.  19  C4  N.  W.  966). 

267.  (1885.)  Mandamus  will  not  Issue  to 
compel  a  contract  for  county  supplies  to  be 
awarded  to  a  bidder,  whose  petition  shows 
on  its  face  that  certain  omissions  were 
made  in  his  bid  and  no  excuse  la  made 
therefor.  State,  ex  rel.  Morgan,  v.  York 
County,  17  Neb.  643  (24  N.  W.  210). 

268.  (1895.)  The  relator  In  a  man- 
damus proceeding  must  charge  directly  all 
facts  necessary  to  entitle  him  to  the  writ. 
Inferences  in  his  favor  will  not  be  drawn 
from  vague  or  ambiguous  language.  State, 
ex  rel.  GilHlan.  v.  Home  Street  R.  Co.,  43 
Neb.  830  (62  N.  W.  225). 

269.  (1898.)  To  entitle  an  execution  de- 
fendant to  a  peremptory  writ  of  mandamus 
against  an  officer  who  has  seized  the  prop- 
erty and  i-efused  to  appraise  the  exempt 
property,  he  must  allege  and  prove  that 
there  has  been  filed  a  schedule  of  his  entire 
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personal  estate,  with  a  sworn  statement  that 
the  same  was  complete  and  correct,  and 
that  he  Is  a  resident  of  this  state,  the  head 
of  a  family,  and  not  possessed  of  other  prop- 
erty. First  Nat.  Bank  of  Neligh  v.  Lancas- 
ter, 64  Neb.  467  (74  N.  W.  868). 

270.  (1903.)  A  petition  for  a  peremp- 
tory writ  of  mandamus  directed  to  the  state 
auditor,  requiring  him  to  register  refund- 
ing bonds  issued  by  a  county,  and  certify 
thereon  tiiat  aueh  bonds  have  been  regularly 
and  legally  issued  and  registered  in  accord- 
ance with  law,  will  be  Aeld  defective  in  sub- 
stance on  a  ruling  on  a  demurrer  thereto, 
where  It  Is  not  made  to  appear  from  the 
allegations  therein  contained  that  there  has 
beieB  flled  in  the  office  of  the  audlton  the 
necessary  Information  and  data  relative  to 
the  issuance  of  sach  bonds,  from  which  It 
may  be  Inferred  that  they  were  Issued  by 
authority  and  In  pursuance  of  a  valid  stat- 
ute, and  that  the  statutory  requirements  to 
entitle  them  to  registration  have  been  com- 
plied -with.  Btate,  ex  rel.  Nilea,  v.  Weaton, 
67  Neb.  176  (98  N.  W.  182). 

271.  (1904.)  A  writ  of  mandamus  will 
be  dismissed  upon  the  overruling  of  a  de- 
murrer to  an  answer  where  the  writ  falls 
to  show  a  refusal  or  neglect  of  a  public 
officer  to  perform  the  act  demanded  not  ap- 
pearing to  be  a  duty  of  such  officer.  State, 
ex  reh  School  Diatriot,  v.  Same,  71  Neb.  669 
(99  N.  W.  644). 

 Demurrer    and     questions  raised 

thereby. 

272.  (1886.)  A  motion  to  quash  a  peU- 
tion  In  mandamus  Is  held  to  be  a  demurrer. 

State,  ex  ret  Moore,  v.  CMcaffO,  St.  P.,  M. 
d  0.  R.  Co.,  19  Neb.  476  (27  N.  W.  434). 

273.  (1S86.)  Where  it  is  sought  to  test 
the  sufficiency  of  a  petition  for  a  mandamus, 
the  proper  course  is  to  demur  to  the  petition 

upon  the  ground  that  the  tacts  stated 
therein  do  not  entitle  the  relator  to  the  re- 
lief sought.  State,  ex  rel.  Moore,  v.  Ohicano, 
St.  P.,  M.  <(  0.  R.  Oo.,  19  Neb.  476  (27  N. 
W.  434). 

274.  (1893.)  In  an  original  application 
for  mandamus  before  the  supreme  court, 
where  a  demurrer  to  the  relation  was  over- 
ruled, the  defendant  was  permitted  to  file 
an  answer  In  five  days.  State,  ex  ret.  Levy, 
V.  Spioer,  36  Neb.  469  (64  N.  W.  849). 

276.  (189S.)  Parties  to  mandamus  pro- 
ceedings should  pursue  the  practice  estab- 
lished by  the  code  of  civil  procedure.  The 
practice  of  attacking  the  application  for  the 


writ  by  motion  op  demurrer  la  one  which 
will  not  be  encouraged.  Stcte,  ex  ret.  OiU 
Hlan,  V.  Some  Street  A.  Co.,  43  Neb.  830  (t2 
N.  W.  225). 

 Terifloation. 

276.  (1902.)  The  affidavit  in  support  of 
a  motion  for  a  writ  of  mandamus  must  be 
sworn  to  positively.  Steidl  v.  State,  ex  reL 
BOwof  Diatrict,  63  Neb.  696  (88  N.  W.  868). 

277.  (1902.)  Where  an  application  for  a 
writ  of  mandamus  by  a  public  corporation 
is  defectively  verified  by  one  of  the  officers 
of  the  corporation,  an  affidavit  of  another 
officer  thereof,  testifying  positively  to  the 
essential  facts  alleged,  may  be  treated  as  an 
amendment,  within  the  meaning  of  said  se& 
tlon.  Steidl  V.  State,  ex  rel.  School  Diatnet, 
68  Neb.  696  (88  N.  W.  853). 

278.  (1902.)  Volflcation  upon  informa- 
tlon  and  belief  In  an  affidavit  for  a  writ  of 
mandamus,  Is  an  informality  which  maj 
be  cured  by  an  amendment  under  sectloB 
663,  code  of  civil  procedure.  Steidl  v.  State, 
ex  Tel.  School  Diatrict,  63  Neb.  695  (88  N. 
W.  863). 

 Striking  out  Immaterial  aTerments. 

279.  (1896.)  Inasmuch  as  the  allowance 
of  a  writ  of  mandamus  rests  largely  In  the 
discretion  of  the  court,  and  the  writ  will  be 
refused  where  the  proceeding  Is  trivial  w 
vwatlous,  averments  showing  a  special  In- 
terest In  the  relator  will  not  be  stricken 
out  as  Immaterial,  even  In  a  case  where  it 
is  not  necessary  to  show  such  interest 
State,  ex  rel.  GilHlan,  v.  Some  Street  R. 
Co.,  43  Neb.  880  (62  N.  W.  826). 

Answer. 

280.  (1885.)  Upon  an  application  for  • 
mandamus  to  compel  the  appointment  of  a 
time  for  the  hearing  of  a  remonstrance  it 
is  no  defense  to  allwe*  nor  will  the  supreme 
court  Inquire  as  to,  the  fiUsIty  of  the  facts 
alleged  In  the  remonstrance.  It  is  Bufficient 
if  one  is  filed.  State,  ex  rel.  Metcalf,  v.  Beth 
nolda,  18  Neb.  431  (25  N.  W.  610). 

281.  (1886.)  On  an-  application  for  man- 
damus to  compel  the  delivery  of  justice 
dockets  and  papers,  nothing  may  be  pleaded 
in  answer  which  does  not  deny  or  put  In 
issue  some  or  all  of  the  facts  set  out  In  the 
petition.  State,  ex  rel.  Meckling,  v.  /^nw*> 
19  Neb.  161  (26  N.  W.  711). 

282.  (1900.)  Under  section  652  of  the 
code,  regulating  mandamus,  the  plaiutifl 
may  on  the  trial  avail  himself  of  any  valid 
objection  to  new  matter  contained  In  the 


Digitized  by 


S283 


MANDAMUS. 


{290 


answer  as  to  Its  sufflciencjr,  or  by  proof  In 
donl&I  or  by  way  of  avoidance.  Stat«,  ex 
rtl.  Beth  ThoviOM  Olock  Oo^  v.  County  Com^ 
mittionen  of  Oata  Ommtv,  SO  Neb.  666  (88 
N.  W.  783). 

283.  (1903.)  In  a  proceeding  for  man- 
damns,  new  matter  alleged  In  an  answer  as 
an  exense  or  defense  f6r  failure  to  do  the 
Mt  demanded.  Is  oonstmctlTely  denied  and 
win  not  be  constdwed  by  the  court  unless 
supported  by  proof.  Btate,  ett  reh  8tat€ 
Journal  Oo^  v.  f  ntovel,  &  Unot  81d  (98  N. 
W.  798). 

Determination  of  issues. 

284.  (1891.)  The  Issues  Joined  In  a 
mandamus  case  are  to  be  tried  as  In  an  or- 
dinary cItU  action.  The  facts  cannot  be 
determined,  against  the  objection  of  a  party, 
on  affldavlta.  American  Water-work*  Oo. 
V.  State,  es  rel  O'Connor,  81  Neb.  446  (48 
N.  W.  64). 

S86.  (1891.)  mere  the  facts  stated  In 
aa  alternative  writ  of  mandamus  are  de- 
nied. Including  the  right  of  the  relator  to 
bring  and  maintain  an  action,  he  must  pro- 
duce evidence  showing  such  right,  and  this 
applies  where  the  action  la  upon  certain 
bonds  which  he  claims  to  possess.  They 
must  be  produced  or  th^  loss  aooonnted 
tor.  *  8taie,  ett  rel.  Bkortt  v.  Bherwian  County, 
31  Neb.  465  (48  N.  W.  146). 

286.  (1898.)  In  an  application  for  a 
writ  of  mandamus  the  court  will  not  try 
the  title  or  rl^t  of  possession  to  real  or 
personal  proper^,  and  by  allowing  the  writ 
make  It  subserve  tha  purpose  of  a  writ  of 
ejectment  or  replevin.  Btate,  eg  rel.  Jonet, 
«.  WttHOMt,  64  Neb.  164  (74  N.  W.  S96>. 

 Bight  to  fuxf  trial. 

187.  (1897.)  The  trial  of  Issues  of  fiwt 
«a  an  ^^idlcatlon  for  a  mandamus  is  not 
<nie  In  which  a  jury  may  be  demanded  as 
a  matter  of  right.  Uayer  v.  Btate,  «v  rel. 
mmn$on,  62  Neb.  764  (78  N.  W.  814). 

Questions  determined. 

288.  (1885.)  When  the  board  of  super- 
risers  has  assumed  Jurisdiction  of  a  com- 
plaint against  a  county  offlcer.  and  has 
imssed  upon  the  snffleleney  of  the  complaint, 
and  afterwards  refused  to  act  in  the  case, 
and  upon  an  application  to  the  supreme 
court  in  the  eierclBe  of  Its  original  Juris- 
diction for  a  mandamus  to  compel  action, 
the  court  will  not  Inquire  Into  the  sulB- 
ttmej  of  the  emnplalnt  further  than  to 
aseevtaln  If  It  Is  such  a  complaint  To  that 


extent  the  complaint  was  examined.  Held, 
Sufficient.  Btate,  ex  rel.  Castor,  v.  Saline 
Oountv,  18  Neb.  422  (26  N.  W.  687). 

289.  (1886.)  In  mandamus  proceedings 
to  compel  the  calling  of  a  special  election, 
in  which  It  was  alleged  the  act  providing 
for  the  officers  to  be  elected  was  unconsti- 
tutional, the  Questlfm  of  the  consUtutlonal- 
Ity  of  the  act  will  not  be  detwmlned.  Btate, 
ex  reh  Lytle,  v.  DougUu  OotaUif,  18  Nd>. 
506  (26  N.  W.  816). 

290.  (1893.)  Courts  In  mandamus  ^ro> 
ceedlng,  to  require  county  clerk  to  Issue 
oertlflcate  of  election,  will  not  biQuivs  Into 
the  regularity  of  the  nomination,  cer- 
tlflcates  of  nomination  of  the  candidates. 
Btate,  ex  rel.  Norton,  v.  Vm  Oonp,  86  Neb. 
91  (68  N.  W.  US). 

891.  (1896.)  The  validity  at  a  iudgmtnt 
against  a  county  may  be  determined  on  ap- 
plication for  a  mandamus  to  compel  the 
county  officers  to  pay  the  Judgment. .  AOMSH 
V,  Btate,  47  Neb.  246  (66  N.  W.  803). 

AltematlTe  writ. 

292.  (1878.)  An  alternative  writ  of 
mandamus  must  contain  a  statement  of  all 
the  facts  necessary  to  Justify  the  orden 
sought  for  by  the  proceeding  and  omissions 
in  the  altematlTe  writ  cannot  be  supplied 
by  the  affidavit  or  application.  Btate,  ex 
rel.  Mitchell,  v.  School  Dietrict  No.  9,  8  Neb. 
92. 

298.  (1880.)  An  alternative  writ  of  man- 
damus will  coaly  Issue  out  of  the  suprane 
court  when  the  relaton  shows  himself  clearly 
entitled  to  the  relief  denuwded.  Btate,  est 
rel.  Whilfm,  v.  Selmer,  10  Neb.  26  (4  N. 
W.  867). 

294.  (1881.)  The  altamaUTe  writ  must 
eoutaln  a  statement  of  all  the  fiwts  relied 
upon.    Btate,  em  rel.  WJltord,  v.  Btearne, 

11  Neb.  104  (7  N.  W.  743). 

296.  (1886.)  Where  an  alternative  writ 
Of  mandamus  ftills  to  stats  ffects  suffldoit 

to  entitle  the  nlator  to  the  performance  of 
the  duty  sought  to  be  enforced,  such  d^ect 
may  be  taken  advantage  of  by  a  demurrer, 
the  same  as  in  any  other  action,  and  the 
same  right  to  answer.  In  case  the  demurrer 
Is  overruled,  will  exist  In  favor  of  a  re- 
spondent as  In  any  other  proceedings.  Lona 
V.  Btate,  9»  rel.  Soxie,  17  Neb.  M  (U  N. 
W.  120). 

896.  (1891.)  When  a  rule  to  show  cause 
why  a  peremptory  writ  of  mandamus  should 
not  lisu*  ig  mada  and  serred  upon  the  d«> 
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fendant,  and  he  answers  disputing  the  facts 
upon  which  the  application  la  based,  an 
altei-natlTe  and  not  a  peremptory  writ 
should  be  Issued  In  a  first  instance.  Amer- 
ican Water-Works  Co.  v.  State,  ex  reh  O'Con- 
nor, 31  Neb.  445  (48  N.  W.  64). 

297.  (1896.)  The  facts  recited  In  an 
alternative  writ  of  mandamuB,  unaided  by 
extrinsic  matter,  must  be  sufficient  to  en- 
title to  the  Issue  of  a  peremptory  writ. 
King  V.  State,  ex  ret.  School  District  No.  1, 
60  Neb.  66  (69  N.  W.  307). 

298.  (1902.)  Issuance  of  a  new  altemar 
tlve  writ  In  mandamus  proceedings,  for  the 
purpose  of  amendment,  under  section  653 
of  the  code  of  cItII  procedure,  does  not 
amount  to  the  commencement  of  a  new 
action.  Eaa  v.  State,  ex  rel.  School  DtaMct 
No.  1,  63  Neb.  581  (88  N.  W.  776). 

299.  (1902.)  Where,  In  a  controTersy 
over  a  title  to  real  estate,  both  parties  being 
before  the  district  court  asliing  that  title 
be  quieted  in  each  of  them  respectively,  a 
hearing  Is  had  on  an  application  for  a  tem- 
porary injunction,  and  on  conflicting  evi- 
dence an  order  la  issued  restraining  one 
party  from  interfering  with  the  possession 
of  the  other,  it  cannot  be  said,  on  an  ap- 
plication for  mandamus,  that  the  order  was 
unauthorized  and  in  effect  dispossessed  the 
party  against  whom  the  injunction  runs  of 
property  he  was  in  possession  of,  and  for' 
that  reason  Is  void.  State^  ex  rei.  Oohn,  v. 
Jessen,  66  Neb.  515  (92  N.  W.  584). 

—  Cancelation. 

300.  (1885.)  The  court,  during  the  term 
at  which  it  is  issued,  may,  for  sufficient 
cause,  cancel  an  alternative  writ  of  man- 
damus and  all  proceedings  tberennder, 
where  It  is  made  to  qtpear  that  the  writ 
should  not  have  been  issued.  State,  ex  rel. 
Grabler,  v.  Matley,  17  Neb.  564  (24  N.  W. 
2(M». 

Peremptory  writ. 
———•Nature  and  grounds. 

301.  (1900.)  A  peremptory  writ  of  man- 
damus will  Issue  only  when  it  Is  made  to 
appear  that  the  law  specially  enjoins  on  the 
defendant  the  performance  of  the  act  which 
it  Is  sought  by  the  writ  to  compel.  <8fat«, 
e»  reU  Irrigators  Bank,  v.  Whippte,  60  Neb. 
660  (88  N.  W.  921). 

302.  (1904.)  A  peremptory  writ  of  man- 
damus will  not  be  issued,  except  with  a 
view  to  enforce  the  mandates  of  the  court 
if  necessary.  State,  ex  rel.  Dnnn,  v.  Moore*, 
72  Neb.  6  (89  N.  W.  842). 


 Notice. 

303.  (1900.)  The  statute  authorizing  is- 
suance of  a  pttremptory  mandamus  without 
notice  has  reference  to  cases  in  which  the 
refusal  of  a  public  officer  to  discharge  an 
official  duty  is  so  obviously  inexcusable,  and 
the  necessity  for  prompt  action  so  Impera- 
tive, that  notice  must  be  dispensed  with  io 
order  to  prevent  a  failure  of  justice,  ffor- 
ton  V.  State,  ex  rel.  Hoyden,  60  Neb.  701  (84 
N.  W.  87). 

303a.  (1907.)  An  action  to  procure  the 
Issuance  of  a  writ  of  mandamus  is  not  be- 
gun until  a  motion  and  affidavit,  or  a  peti- 
tion verified  positively,  is  filed  in  the  dis- 
trict court,  wd  a  notice  that  a  person  named 
therein  will  at  a  certain  time  and  pUue 
apply  for  such  a  writ,  served  before  any  pa- 
pers have  been  filed,  does  not  confer  Juris- 
diction to  Issue  a  peremptory  writ  in  a  case 
where  notice  must  be  given.  State,  ex  rel. 
Chicago  d  N.  W.  R.  Co.,  v.  Barrington,  78 
Neb.  395  (110  N.  W.  1016). 

303I>.  (1907.)  It  Is  only  where  there  Is 
no  room  for  controversy  as  to  the  right  of 
the  applicant,  and  where  from  the  nature 
of  the  facts  set  forth  In  the  affidavit  a  court 
can  take  Judicial  knowledge  that  a  valid 
excuse  cannot  be  given,  that  a  peremptory 
writ  of  mandamus  may  Issue  without  no- 
tice. State,  ex  rel.  Chicago  d  N.  W.  R.  Co.. 
V.  Harrington,  78  Neb.  395  (110  N.  W.  IDIG). 

303c.  (1907.)  A  court  has  no  power  to 
issue  a  peremptory  mandamus  without  no- 
tice In  an  action  brought  to  compel  a  rail- 
road company  to  furnish  cars  to  a  shipper 
at  a  certain  time  and  place,  since  it  cannot 
be  "apparent  that  no  valid  excuse  can  be 
given."  State,  ex  rel.  Chicago  dlf.W.R. 
Co.,  V.  Harrington,  78  Neb.  396  (110  N.  V- 
1016). 


'Issuance,  form,  and  requisites. 


304.  (1889.)  Where  an  appeal  is  taken 
to  the  district  court  from  the  action  of  a 
city  council  granting  a  license  to  sell  Intoxi- 
cating liquors  and  such  actlrai  being  affirmed 
there,  and  the  cause  Is  removed  to  the  su- 
preme court,  a  mandamus  not  being  ap- 
plied for  until  after  the  decision  In  the  dis- 
trict court,  it  will  not  be  granted  by  said 
court,  requiring  the  council  to  recall  the 
license,  as  long  as  the  cause  Is  pending 
therein.  State,  ex  rel.  Fatter,  v.  Barton,  27 
Neb.  476  (43  N.  W,  249). 

806.  (1891.)  In  an  application  for  a  per- 
emptory writ  of  mandamus  to  enforce  ft 
duty  upon  a  county  board  Imposed  by  bbab- 


lOM 


Digitized  by 


Google 


1306 


MANDAMUS. 


isai 


damuB  from  a  district  court,  it  not  appear- 
ing that  such  duty  could  not  be  enforced  by 
the  district  court,  the  supreme  court  denied 
the  writ.  State,  ex  rel.  Bappner,  v.  Fillmore 
County,  32  Neb.  870  (49  N.  W.  769). 

306.  (1896.)  A  peremptory  writ  must 
conform  strictly  to  the  command  of  the  al- 
ternative writ  or  to  the  prayer  of  the  peti- 
tion, and  clearly  Indicate  the  particular  duty 
to  be  performed.  Lafiin  v.  State,  ex  rel. 
Oray,  49  Neb.  614  (68  N.  W.  1022). 

307.  (1899.)  It  Is  reversible  error  to 
grant  a  peremptory  writ  upon  the  pleadings 
alone,  where  a  material  averment  of  the  ap- 
pUeatioa  has  been  denied  by  the  answer. 
Woodward  v.  State,  ex  reh  Thomsaen,  68 
Neb.  698  (79  N.  W.  164). 

308.  (1901.)  A  peremptory  writ  of  man- 
damns  must  In  all  essential  respects  con- 
form to  the  alternative  writ.  State,  ex  rel. 
Connelly,  v.  Saverly,  62  Neb.  767  (87  N.  W. 
969). 

Operation  and  effect. 

309.  (1896.)  The  allowance  of  a  writ  of 
mandamuB  to  compel  a  county  board  to  In- 
clude Teuton'  claim  In  Its  estimates  of  the 
taxes  to  be  levied  for  the  ensuing  year  is 
not  necessarily  an  adjudication  that  a  def- 
inite sum  Is  due  from  the  county  to  the  re- 
lators. State,  ex  rel.  Marquett,  v.  Baua- 
"lausen,  49  Neb.  568  (68  N.  W.  960). 

Validity  of  writ  issued  on  void  Judgment. 

310.  (1896.)  A  writ  of  mandamus  to 
compel  county  officers  to  pay  Judgments 
against  the  county  Is  not  void  because  the 
Judgments  were  void.  Booten  v.  State,  47 
Neb.  245  (66  N.  W.  303). 

Costs. 

311.  (1886.)  Judgments  for  costs  In 
mandamus  cases  can  only  be  collected  by  ex- 
eentlon  in  the  same  way  as  other  Judgments. 
A  respondent  failing  to  pay  such  Judgment 
is  not  In  contedipt  and  cannot  be  proceeded 
against  therefor.  State,  ex  ret.  Mechleny,  v. 
/oynes.  19  Neb.  697  (28  N.  W.  296). 

312.  (1888.)  Relators  In  mandamus  are 
entitled  to  recover  all  cost  of  mandamus  pro- 
ceedings made  prior  to  an  action  by  a  county 
board  sought  to  be  compelled  to  act.  State, 
ex  rel.  Anderson,  v.  Netoman,  26  Neb.  36 
(40  N.  W.  603). 

313.  (1904.)  When  public  officers  refuse 
to  iwrform  a  statutory  duty  and  are  compelled 
to  do  so  by  mandamus,  the  costs  of  the  man- 
damus proceedings  will  be  adjudged  against 
them  when  the  relator  Is  himself  without 


fault,  notwithstanding  that  the  officers  were 
acting  in  obedience  to  an  injunction  order, 
supposed  by  them  to  be  valid,  but  which  was 
in  fact  void  for  want  of  power  of  the  court 
issuing  It  over  the  subject-matter.  State,  ex 
rel.  ElUngetDorth,  v.  Carlaon,  72  Neb.  837 
(101  N.  W.  1004). 

Allowance  of  supersedeaa  bond. 

314.  (1886.)  Under  the  statute  the  Judge 
of  a  district  court  is  not  required  to  fix  the 

amount  of  a  supersedeas  bond  In  mandamus 
proceeding.  State,  ex  rel.  Omaha  Hortie  R.Co., 
V.  The  Judges,  19  Neb.  149  (26  N.  W.  723). 

315.  (1895.)  Where  a  peremptory  writ 
of  mandamus  has  been  awarded,  the  allow- 
ance of  a  supersedeas  rests  within  the  Judi- 
cial discretion  of  the  trial  court.  Cooper- 
rider  V.  State,  ex  reU  Stevene,  46  Neb.  84  (64 
N.  W.  372). 

Appeal  and  error. 

Mode  of  review,  see  Appeal  and  Errors  || 
36-39. 

316.  (1882.)  A  mandamus  under  our 
practice  Is  an  action  at  law.  and  is  review- 
able only  on  error,  and  not  by  appeal.  State, 
ex  rel.  Miller,  v.  Lancaater  County,  13  Neb. 
223  (13  N.  W.  212). 

317.  (1893.)  Where  an  application  for  a 
mandamus  is  submitted  for  final  determina- 
tion upon  the  petition  and  a  general  de- 
murrer thereto,  no  briefs  being  filed,  and  the 
petition  appearing  upon  original  examina- 
tion to  sufficiently  state  a  cause  of  action,  a 
peremptory  writ  may  be  awarded  as  prayed. 
State,  ex  rel.  Singleton,  v.  Sodilefc,  87  Neb. 
580  (56  N.  W.  207), 

318.  (1895.)  A  mandamus  proceeding 
under  our  code  of  civil  procedure  is  an  ac- 
tion at  law  and  can  be  reviewed  only  on 
error  and  cannot  be  appealed.  State,  ex  rel 
McMullen  V.  Affholder,  44  Neb.  497  (62  N. 
W.  871). 

319.  (1900.)  When  the  trial  court  has 
treated  a  verified  petition  for  a  writ  of  man- 
damus as  a  pleading.  It  will  be  so  considered 
by  the  supreme  court  when  the  case  is 
brought  there  for  review.  Horton  v.  State, 
ex  rel.  Hayden,  60  Neb.  701  (84  N.  W.  87). 

320.  (1900.)  Where  a  writ  of  mandamus 
has  been  refused,  but  no  order  dismissing 
the  proceedings  has  been  entered,  there  is  no 
final  order  from  which  an  appeal  will  lie. 
State,  ex  rel.  Teiaer,  v.  Sigby,  60  Neb.  765 
(84  N.  W.  261). 

321.  (1902.)  An  ultimate  right  of  review 
by  error  or  appeal  is  a  plain  and  adequate 
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remedy  within  the  purview  of  section  646. 
code  of  civil  procedure.  State,  ex  rel.  Chad- 
ron  Loan  Sldg.  Ass'n,  v,  Wettover,  2  Unof. 
788  (89  N.  W.  1002). 

322.  (1903.)  A  respondent  in  mandamus 
proceedings,  against  whom  a  writ  has  been 
issued,  and  who  has  performed  Its  com- 
mands, after  the  allowance  of  a  supersedeas 
and  before  his  motion  (or  a  new  trial  has 
been  disiHwed  of.  Is  not  entitled  to  a  rerlew 
in  the  supreme  court  of  the  Question 
whether  the  writ  should  have  originally 
been  granted,  especially  where  the  Judg- 
ment complained  of  provides  for  his  relm- 
busemeut  for  costs  and  where  his  official 
term  has  meanwhile  expired.  Betts  v.  Btate, 
ex  rel.  Jorgenaen,  67  Neb.  202  (93  N.  W. 
16T). 

MANSLAUOHTER, 
See  Somicide. 

manufactur:e. 

Of  ctgarettes  m  unlawful,  see  Oigarettei, 
II  1-8. 


MANUFACTURERS. 
What  constitutes  corporation,  see  (Corpo- 
rations, IS. 

Bonds  for  aid  of.  see  Oountiea,  U  46(M€4. 

Failure  to  operate  as  forfeiture  of  Insoi^ 
auce.  see  iMurance,  U  203-210.238. 

MAPS. 

Admissibility  to  prove  boundary,  lee 
Boundariea,  II  31-S8. 

MARKET  VALUE. 

What  la,  see  Damages,  I  8. 

Recovery  in  conversion,  see  TroMr  ni 
OonverHM,  ||  109-119. 

Erfdence  as  to,  see  JffvMenee.  ||531-S37, 
678-696. 

Competency  witness  to  testify  is  te, 
see  Witn€99e$,  11  25-46. 


MARRIAQE. 

ANALYSIS. 
Hatore  of  relation,  {|  1,  la. 
Vhat  lam  gorenui,  1 8. 
Veoeaeity  of  license,  {  3. 
Xental  capacity,  S  4. 
SCarriage  of  minors,  effect,  1 4a. 
Consent  of  parties,  Si  6-9> 
Authority  to  perform  ceremony,  1 10. 
'Bight  of  divorced  person  to  marry,  SI  1A> 
Contract  for,  and  of,  marriage,  SI  13-18. 
Prior  agreement  of  invalidity,  1 19. 
Preaumptlons,  $§  SO,  21. 
Karrlage  of  Indians,  §  21a. 

Karriage  ^y  cohabitation  and  repntatton,  Sl  88, 83. 

Sofflclency  of  evidence,  {{  84-S9. 

Annulment  of  marriage,  IS  30, 31. 

—  -  -Snit  and  axpense  mon^  allowed,  ||  3S-S4. 

Cross-Refebbucbs.  Hatnre  of  relation. 

See,  also.  Bigamy;  Breach  of  Uarriofft  1-  (1902.)  The  marriage  relation  1^  to 
PromUe;  Divorce;  Husband  and  Wife.  only  a  limited,  qnallfled  sense,  contractoaL 

It  is  a  social  status,  for  the  assnmption  ot 


Marriage  of  parents  of  Illegitimate  chil- 
dren, see  Bastards,  SS7,  8. 


which  by  persons  of  the  requisite  legal  ca- 
pacity, all  that  is  essential  is  their  free  oon- 
Of  parents  of  bastards  as  bar  to  bastardy  universUy  of  Michigan  v.  McOucMn, 

proceedings,  see  Bastards.  ||  20-22.  ^^  jj^^.  300  (89  N.  W.  778). 

Effect  on  remarriage  ot  knowledge  that  ab-       k,.    (1906.)    While  our  law  defines  mar- 
sent  spouse  is  living,  see  Death,  I  3.  riage  as  a  civil  contract,  it  differs  from  all 
Revocation  of  will  by  subseciuent  mar-     other  contracts  In  Its  consequences  to  the 
rlage.  see  Wills,  |  78.                                 body  politic,  and  for  that  reason  in  deallns 
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with  It  or  with  the  status  resulting  there- 
from the  state  nerer  stands  indifferent,  but 
is  always  a  party  vhoie  Interest  must  be 
taken  Into  account  WUlita  v.  Willitt,  76 
N'eb.  228  (107  N.  W.  379). 

What  law  govenu. 

2.  (1901.)  A  marrlase  legal  when  boI* 
emnized  is  valid  everywhere.  Hilla  v.  State, 
61  Neb.  589  (85  N.  W.  836;  67  L.  R.  A.  166). 

Necessity  of  license. 

3.  (1892.)  Marriage  without  first  procur- 
ing a  license  to  marry  does  not  affect  the 
validity  of  the  marriage,  if  otherwise  legal. 
Hagffin  v.  Baggin,  36  Neb.  376  (63  N.  W. 
209). 

Mental  oapaelty. 

4.  (1904.)  Mental  weakness  or  even  un- 
soundness, not  proceeding  to  the  extent  of  In- 
ability to  contract  in  ordinary  affairs,  will 
not  alone  avoid  a  marriage.  AXdrich  v. 
ateen,  71  Neb.  33  (98  N.  W.  446). 

Xarrlage  of  minors,  effect. 

Annulment  of,  see  po<t,  S§  32-34. 

4a.  (1906.)  A  marriage,  where  one  of 
the  parties  Is  under  age  of  consent,  but  who 
is  <»mpetent  by  the  common  law.  Is  not 
void,  but  merely  voidable,  and  until  an- 
nulled by  a  court  of  competent  jurisdiction 
is  valid  for  all  civil  purposes.  WHUtt  «. 
wniiU,  76  Neb.  228  (107  N.  W.  379). 

Consent  of  parties. 

5.  (1893.)  Marriage  Is  a  civil  contract 
repairing  In  all  cases  for  Its  validity  only 
the  consent  of  parties  capable  of  contract* 
ing.  Bailey  v.  State,  36  Neb.  808  (66  N.  W. 
241). 

6.  (1901.)  Where  the  minds  of  parties 
capable  of  entering  Into  a  marriage  contract 
meet  In  a  common  consent,  there  Is  a  valid 
marriage.  Vnivertitg  o/  MUtXigan  v.  Mo- 
<7uckin,  62  Neb.  489  (87  N.  W.  180;  57  U 
R.  A.  917). 

7.  (1902.)  In  UlIb  state  the  only  essen- 
tial of  a  valid  marriage  Is  the  free  consent 
of  competent  parties  to  live  t<^ther  In  the 
marriage  relation.  Eaton  v.  Eaton,  66  Neb. 
676  (92  N.  W.  995;  60  U  R.  A.  605). 

S.  (1902.)  There  can  be  no  valid  mai^ 
rlage  without  the  consent  of  the  state,  and 
a  positive  prohibition  does  not  evidence  con- 
sent Eaton  V.  Eaton,  66  Neb.  676  (92  N. 
W.  995;  60  U  R.  A.  605). 

9.  (1902.)  The  consent  regnlslte  to  the 
creation  of  the  marriage  relation  need  not 


be  expressed  in  any  especial  manner  or  by 
any  prescribed  form  of  words,  but  may  be 
Buffldently  evidenced  by  any  clear  and  un- 
amblgnouB  language  or  conduct.  Vnivergitg 
of  Michigan  v.  McOuOein,  64  Neb.  300  (89 
N.  W.  778). 

Authority  to  perform  ceremony. 

10.  (1892.)  Where  a  marriage  is  sol- 
emnized before  a  person  professing  to  be 
authorized  by  law  to  solemnize  marriages, 
and  it  is  consummated  with  the  full  belief 
on  the  part  of  the  persons  bo  married,  or 
either  of  them,  that  they  have  been  lawfully 
joined  in  wedlock,  the  marriage  will  be 
valid,  although  the  person  before  whom  it 
was  solemnized  had  no  authority.  Baggin 
V.  Baggin,  35  Neb.  375  (53  N.  W.  209). 

Sight  of  divorced  person  to  marry. 

11.  (1902.)  Section  46,  chapter  26,  0«i» 
piled  Statutes  1901,  la  preventive,  au)  no* 
merely  repressive.    It  Incapadtatos  z  dl 

vorced  i>erson  from  contracting  a  vaiM  mar- 
riage while  the  judgment  divorcing  bim  la 
subject  to  possible  reversal.  Enton  v.  Eaton, 
66  Neb.  676  (92  N.  W.  995;  69  L.  R.  A.  606). 

12.  (1902.)  It  is  not  tha  policy  of  the 
divorce  law  to  encourage  Dfcamy,  There- 
fore a  person  who  has  be«n  released  from 
wedlock  by  judicial  decision  la  not  permit- 
ted to  indulge  the  hope  that  If  he  marry 
again  In  violation  oft  the  statute,  the  mar- 
riage wlU  be  valid  unless  the  decision  Is 
rsversed.  Eaton  v.  Bato%,  66  Neb.  676  (92 
N.  W.  995;  60  L.  R.  A.  606). 

Contract  for,  and  of,  manlage. 

Contract  In  derogation  oi  marriage  rela- 
tion, see  Contracts,  { 136. 

Necessity  of  contract  to  be  la  writing, 
see  Fraud*,  Btatvie  of,  ||  1. 2. 

13.  (1901.)  Mutual  promises  to  marry 
are  without  the  statute  of  frauds.  Barge 
V.  BatJam,  63  Neb.  296  (88  N.  W.  616). 

14.  (1903.)  A  contract  for  a  marriage 
In  the  future  cannot  of  Itself  constitute 
marriage,  and  If  Ita  language  imports  that 
the  marriage  Is  to  take  place  In  the  future, 
such  contract  will  cot  constitute  a  marriage 
de  praaenti.  But  two  contracts,  one  con- 
stituting a  present  marriage  add  the  other 
providing  for  a  future  public  celebration 
thereof,  are  not  tncondstent.  Sorensen  v. 
Sorensen,  68  Neb.  509  (103  N.  W.  455). 

16.  (1903.)  Where  upon  an  agreement 
of  marriage  the  parties  expressly  agree  that 
tho  ceremony  shall  be  celebrated  In  accord- 
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ance  with  the  rules  and  customs  of  a  par- 
ticular religion  and  church,  such  rules  and 
customB  become  a  part  of  the  contract  and 
binding  apon  the  parties.  Wanecth  v. 
Kratkv,  69  Neb.  770  (96  N.  W.  651;  66  L. 
R.  A.  798n). 

16.  (1903.)  An  agreement  to  live  to- 
gether as  husband  and  Wife,  made  with  the 
Intention  of  being  carried  into  effect,  is  not 
sufficient  to  constitute  a  common  law  mar* 
riage,  unless  it  Is  acted  upon  by  the  parties 
living  together  as  husband  and  wife.  Soren- 
sen  V.  Boreiuen,  68  Neb.  SCO  (100  N,  W. 
930). 

17.  (1903.)  Bbrrlage  per  verba  de  futuro 
cum  copula  la  not  consummated  unless  the 
copula  Is  had  In  fulfilment  of  the  future 
agreement.  Sorensen  v.  Bitreiuen,  68  Neb. 
500  (100  N.  W.  980). 

18.  (1903.)    A  contract  between  a  man 

and  woman,  competent  to  marry.  In  which 
it  Is  by  them  mutually  agreed  by  that  con- 
tract to  then  become  husband  and  wife,  con- 
stitutes a  valid  marriage;  but  when  there 
has  been  no  subsequent  cohabitation,  ad- 
missions of  the  parties,  or  other  evidence, 
except  the  unsupported  oath  of  one  of  the 
parties  after  the  other  party  is  deceased, 
there  Is  a  presumption  against  secret  mar- 
riages which  must  be  considered  as  evi- 
dence against  the  existence -of  the  contract. 
Our  marriage  laws  aim  at  publicity;  secret 
marriages  are  not  favored.  Borensen  v.  Bor- 
etuen,  68  Neb.  509  (103  N.  W.  466). 

Prior  mgnuumt  of  inTalidity. 

19.  (1901.)  A  marriage  solemnized  In 
good  faith  Is  not  void  merely  because  the 
contracting  parties  may  at  some  prior  time 
have  entered  Into  an  agreement  on  under* 
standing  that  the  marriage  sbonM  be  in- 
valid, .Bills  V.  Btate,  61  Neb.  689  (86  N.  W. 
886;  67  U  R.  A.  165). 

Preeumptlona. 

20.  (1901.>  The  mere  aUegatlon  or  aver^ 
ment  of  a  marriage  as  a  fact  implies  that 
the  marriage  was  legal.  Hills  v.  state,  61 
Neb.  589  (85  N.  W.  836;  E7  L.  R.  A.  155). 

21.  (1903.)  There  is  a  presumption  of 
the  existence  of  marriage  which  arises  from 
cohabitation  and  holding  each  othen  out  to 
the  world  as  husband  and  wife,  and  public 
policy  will  not  prevent  a  child  born  of  such 
relations  from  availing  himself  of  such  pre- 
sumption in  a  contest  as  to  his  legitimacy. 
isorensen  v.  Borensen,  68  Neb.  609  (103  N. 
W.  465). 


l^urriage  of  Indians. 

21a.  (1907.)  Marriages  valid  under  the 
customs  of  an  Indian  tribe,  which  were  per- 
formed among  members  thereof  while  the 
tribal  relation  existed,  will  be  considered 
valid  In  the  courU  of  this  state,  and  chil- 
dren of  such  marriages  will  be  regarded  ss 
legitimate.  Ortlev  v.  Bo»»,  78  Neb.  339 
(110  N.  W.  982). 

Uarriage  by  cobabltatlon  and  reputation. 

22.  (1901.)  Where  a  married  man  ami 
a  married  woman,  i>endlng  actions  for  di- 
vorces from  their  respective  spouses  which 
were  afterwards  granted,  commenced  cohab- 
iting together  as  husband  and  wife,  under 
an  agreement  to  marry  as  soon  as  tbeir  di- 
vorces should  be  granted,  and  annouaced 
themselves  to  her  relatives  as  husband  and 
wife,  and  he  Introduced  her  into  society  and 
in  the  diurch  as  his  wife,  and  gave  her  a 
wedding  ring,  and  the  children  bom  to  them 
were  acknowledged  by  him,  and  were  bap- 
tized in  the  Catholic  church  as  children  of 
legally  married  parents,  there  Is  a  suffi- 
cient marriage.  University  of  Michigan  t. 
McOuckin,  62  Neb.  489  (87  N.  W.  180;  57 
L.  R.  A.  917). 

23.  (1902.)  Where  a  marriage  contracted 
in  good  faith  Is  void  by  reason  of  some 
removable  Impediment,  the  parties  may. 
after  the  impediment  has  been  removed,  be- 
come lawfully  united  by  continuing  to  live 
togettier  with  the  intention  of  sostahtlng 
toward  each  other  the  relation  of  husband 
and  wife.  And  even  where  the  existence  of 
the  Impediment  and  Its  removal  were  un- 
known, continued  cohabitation  erldencee 
consent  to  live  In  wedlock.  Eaton  v.  Eaton. 
66  Neb.  676  (92  N.  W,  996;  60  L.  R.  A.  606). 

Sufficiency  of  evidence. 

24.  (1885.)  Marriage  may  be  proved  by 
an  eye-witness,  and  If  followed  by  cohabita- 
tion Its  validity  will  be  presumed.  Lord  r. 
State,  17  Neb.  626  (23  N.  W.  607). 

25.  (1888.)  Evidence  that  plaintiff  went 
to  Chicago  at  the  request  of  the  defendani, 
for  the  purpose  of  becoming  married;  that 
they  cohabited  together  while  there,  but  kept 
It  secret  at  his  request,  that  though  not  11t- 
Ing  together,  except  at  tntervale,  they  recog- 
nized and  corresponded  as  husband  and  vlfe. 
and,  at  certain  times,  he  Introduced  her  to 
friends  as  his  wife;  once  visiting  her  broth- 
ers where  they  held  themselves  out  as  hus- 
band and  wife,  la  sufficient  to  sustain  a  Oad- 
ing  of  marriage.  Otiton  v.  CHItton,  24  Neb. 
394  (89  N.  W.  460). 
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26.  (1892.)  Proof  of  a  present  agreement 
to  marry,  and  of  cohabitation  between  the 
parties  thereto  as  husband  and  wife,  Is  suffl- 
dent  to  establish  that  relation.  Qoodridh  «. 
Ciuhman,  S4  Neb.  460  (51  N.  W.  1041). 

27.  (1893.)  Marriage  may  be  proved  by 
testimony  of  one  of  the  parties.  Bailev  v. 
State,  36  Neb.  808  (SS  N.  W.  241). 

28.  (1903.)  Evidence  examined,  and  heid 
not  sufficient  to  establish  a  common  law  mar- 
riage. Soreruen  v.  Sorensen,  68  Neb.  600 
(100  N.  W.  930). 

28a.  (1908.)  An  existing  agreement  be- 
tween  a  man  and  woman  to  marry  at  a  fo- 
tnre  day  conclusiTely  negatives  the  claim  of 
a  marriage  per  verba  de  pre»enti  between  the 
same  parties.  Sorenaen  v.  Soreruen,  68  Neh. 
600  (100  N.  W.  980). 

29.  (1906.)  Vhere  the  testimony  of  an 
alleged  wiftt  ahows  there  never  was  a  mar- 
Hage;  that  she  never  claimed  to  be  the  wife 
to  the  alleged  father  and  husband;  a  claim 
of  common  law  marriage  fails.  Moore  v. 
Flocfe.  77  Neb.  52  (108  N.  W.  143). 

Annnlmmt  of  marriage. 

30.  (1886.)  Where  the  evidences  show 
that  a  former  husband  who  has  been  absent 
fior  mora  than  seven  years,  was  seen  within 
•aven  years  prior  to  the  second  marriage  of 
the  wife,  sncih  second  marriage  will  be  an- 
nnUed.  Thomn  v.  Thomat,  19  Neb.  81  (27 
N.  W.  84). 

31.  (1884.)  When  defendant  in  an  action 
to  anniil  a  marriage  relies  on  the  i^esump- 


tlon  that  her  former  husband  was  dead,  and 
the  evidence  shows  that  soon  after  such  hus- 
band left  her  she  moved  from  the  state 
where  they  had  been  living,  and  later  moved 
again,  and  made  no  effort  to  ascertain 
his  whereabouts,  an  instruction  to  find  that 
such  husband  was  dead  If  be  left  defendant, 
"and  that  she  has  never  heard  from  him  for 
more  than  seven  years  at  the  time  of  her 
marriage,"  is  erroneous.  Thomas  v.  Thomae, 
16  Neb.  653  (20  N.  W.  846). 

■  ■      Bolt  and  expense  money  allowed. 
82.   (1906.)   Suit  money  may  be  allowed, 

In  the  sound  discretion  of  the  court,  at  any 
stage  In  the  litigation  and  may  be  tndaded 
in  the  final  decree.  Willita  v.  WitHte,  76 
Neb.  228  (107  N.  W.  379). 

33.  (1906.)  A  court  annulling  a  mar- 
rlage  at  the  suit  of  the  husband  who  was 
under  the  age  of  consent  when  the  marriage 
was  solemnized  may  require  him  to  pay  a 
reasonable  amount  for  the  support  and  nur- 
ture of  the  issue  of  such  marriage.  WilHts 
V,  Willitt.  76  Neb.  228  (107  N.  W,  379). 

34.  (1906.)  In  a  suit  to  annul  a  mar- 
riage the  court  may  require  the  husband  to 
pay  reasonable  suit  money  to  enable  the  wife 
to  make  a  defense,  and  to  reimburse  her  tor 
expenditures  on  behalf  of  the  family  during 
the  existence  of  the  marriage  relation.  Wil- 
UU  V.  wants,  76  Neb.  228  (107  N.  W.  879). 

MARRIED  WOMEN. 
See  Huehand  and  Wife. 
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ANALYSIS. 
Nature  and  soope  of  remedy,  ||  1-9* 
Persons  entitled  to  remedy,  fil  4>  6. 

Priorities,  §(  6-13. 
^junction,  i  14. 


CSOSS-RSIBKNCE. 

Hwtgise  of  wife's  separate  estate  to  se- 
cure husband's  dtiit*  see  Biultand  and  Wife, 
11165-176. 

Katun  and  seope  of  remedy. 

1.  (1882.)  The  doctrine  of  marshaling 
assets  is.  that  where  there  are  several  cred- 
itors having  a  common  debtor,  who  has  sev- 
eral funds,  all  of  which  can  be  reached  by 
one  creditor,  and  only  a  part  ot  the  funda 
by  th«  otbers,  the  former  shall  take  payment 


out  of  the  funds  to  whldi  he  can  naert  ex- 
<aiislTely,  so  that  all  may  rsoelve  payment. 

Lee  V.  Oregoru,  12  Neb.  282  (11  N.  W.  297). 

2.  (1900.)  The  doctrine  of  marshaling 
securities  applies  only  to  cases  In  which  two 
or  more  creditors  are  seeking  to  satisfy  their 
claims  out  of  property  of  the  same  common 
debtor.  Citizens  State  Bmh  v.  Iddings,  60 
Neh.  709  (84  N.  W.  78). 

3.  (1903.)  Hie  rule  as  to  marshaling  ss* 
sets  has  its  proper  exceptions  and  llmlta- 
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tloni,  and  where,  by  reason  of  the  circum- 
staneea  in  a  partlcalar  case,  It  would  be  In- 
equitable and  work  an  injustice  to  require 
one  of  two  creditors  having  a  lien  on  two 
«ecnrltles  to  flrst  resort  to  the  one  on  which 
the  other  creditor  has  no  lien,  a  court  of 
•equity  will  not'  enforce  the  rule.  Anthet  v, 
SchroeOer,  68  Neb.  870  (  94  N.  W.  611). 

PeriMU  entitled  to  remedy. 

4.  (1882.)  Only  the  creditor  of  a  com- 
mon debtor  can  compel  a  creditor  having 
two  or  more  liens,  while  the  plaintiff  has 
but  one,  to  exhaust  the  fund  not  covered  by 
plaintiff's  lien,  before  resorting  to  the  other. 
Lee  V.  Gregory,  12  Neb.  282  (11  N.  W.  297). 

4a.  (1898.)  One  who  purchases  land 
charged  with  the  Hen  of  a  iudgment,  which 
is  spedflcally  excepted  from  the  oovenants 
of  warranty  contained  In  the  deed  throui^ 
which  he  claims  title,  cannot  Inelst  that  his 
grantor's  chatteUi  shall  be  ^muated  before 
«ueh  land  is  sold  for  the  satisfaction  of  an 
«xecution  Issued  on  the  judgment.  Wollam 
V.  Brandt,  66  Neb.  627  (76  N.  W.  1081). 

6.  (1906.)  The  mere  fact  that  a  creditor 
has  bwn  persistent  and  datermlned  in  Ms 
efforts  to  collect  his  debt,  and  has  resorted 
to  unnecMsarily  expensive  and  vexatloua 
means  to  that  end,  affords  no  Just  ground  for 
denying  him  eqtiitable  relief  in  the  enforce- 
ment of  bis  debt.  Anthe»  v,  B^roeder,  74 
Neb.  172  (108  N.  W.  1072). 

Trioritles. 

6.  (188S.)  Leave  given  the  plaintiff  to 
require  the  defendant  to  marshal  securities 
and  exhaust  those  upo9  which  the  plaintiff 
has  no  Hen,  before  resorting  to  the  latter. 
Traphagen  v.  /nodi,  18  Nob.  19S  (24  N.  W. 
«84). 

7.  (1890.)  Where  a  husband  and  wife 
•executed  a  mortgage  upon  their  homestead 
and  other  real  property,  and  the  wife  after- 
wards executed  a  second  mortgage  upon  the 
property  not  Included  in  the  homestead,  such 
second  mortgagee  cannot  compel  the  first  to 
exhaust  the  homestead  before  proceeding 
i^alnst  the  other  property.  Mitchelson  v. 
Bmith,  28  Neb.  683  (44  N.  W.  871:  26  Am. 
St  Rep.  357). 

8.  (1894.)  The  rule  of  compelling  a  first 
resort  to  a  particular  one  of  two  funds  for 
a  creditor's  benefit,  who  can  reach  but  one 
of  them,  will  not  be  enforced,  when  to  do  so 
will  operate  to  the  prejudice  of  the  party 
entitled  to  the  double  fund.  Farmers  d 
Merchants  Bank  of  York  v,  Antony,  89  Neb. 
848  (67  N.  W.  1029). 


9.  (1897.)  Equity  will  require  a  creditor 
having  a  lien  upon  two  funds,  upon  one  of 
which  alone  another  creditor  has  a  subor- 
dinate lien,  to  first  exhaust  the  fund  to  whldi 
he  alone  Is  entitled.  Norfolk  State  Bank  *. 
Schwenk,  51  Neb.  146  (70  N.  W.  970). 

10.  (1898.)  In  marshaling  liens,  judg- 
ments should  be  given  priority  according 
to  the  date  of  the  respective  liens.  Sorhaek 
V.  Bmilev,  64  Neb.  217  (74  N.  W.  (ttS). 

11.  (1900.)  Where  a  creditor  has  two 
common  debtors,  not  sustaining  to  each 
other  the  relation  of  principal  asd  surety, 
one  of  them  cannot  claim  exemption  from 
liability  on  the  ground  that  the  other  ou^t 
to  be  first  sued  and  oompelled,  if  possible, 
to  satisfy  the  debt  OiHsetu  State  Soak  «. 
Iddings,  60  Neb.  709  (84  N.  W.  78). 

12.  (1903.)  A  holder  of  a  first  mort- 
gage on  two  tracts  of  land,  on  one  of  which 
is  a  second  mortgage,  cannot  exhaust  the 
security  of  the  second  mortgage  without 
applying  upon  his  claim  the  other  fold 
upon  which  he  had  security.  Millard  *. 
Wegner,  68  Neb.  574  (94  N.  W.  802). 

12a.  (1903.)  Ordinarily,  where  several 
oreditore  having  a  common  debtor,  who  bas 
several  funds,  all  of  which  can  be  reached 
by  one  creditor  and  only  a  part  of  the  funds 
by  others,  a  court  of  equity  will  require 
that  the  former  shall  take  payment  out  of 
the  funds  to  which  he  can  resort  ezclnslv^, 
so  that  all  may  receive  payment  AalibM 
V.  Bchroeder,  68  Neb.  870  (94  N.  W.  6U). 

18.  (1907.)  The  right  of  a  junior  mort- 
gagee to  compel  a  senior  mortgagea,  hav- 
ing security  upon  several  tracts  of  land,  ts 
take  payment  out  of  such  lands  as  he  hsi 
endusive  resort  to,  cannot  be  defeated  by  a 
secret  agreement  between  such  senior  mort- 
gagee and  the  debtor  that  such  senior  mort- 
gagee shall  resort  first  to  the  pr^r^ 
cured  by  the  Junior  mortgage.  Anthes  v. 
Bchroeder,  79  Neb.  356  (112  N.  W.  593). 

Injunction. 

14.  C1896.)  In  a  suit  to  enjoin  the 
breach  of  an  agreement  to  exhaust  the  pnv- 
erty  of  one  Judgment  debtor  before  proceed- 
ing against  that  of  another,  the  decree  and 
injunction  thereby  accorded  held  too  broad 
In  that  it  restrained  the  sale  of  any  of  the 
property  of  the  one  debtor  until  all  tbo 
property  of  the  other  was  exhausted,  and 
that  It  should  have  been  confined  to  restrain- 
ing a  levy  or  sale  under  the  execution 
herein  Involved,  and  to  toat  extent  It  il 
modified  and,  as  modified,  afflrmed.  Oibten 
V.  McCtav,  47  Nob.  900  (66  N,  W.  861). 
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,  ^        *«r«wr  ANALYSIS. 
I  THE  BELATION. 

Stetntory  ragnlatton,  ||  1-6. 

Indapcndent  coBtraetor  and  employM^  II  0|  7. 

Novation  by  purchasing  employer,  ||  8, 8. 

Contin\ianoe  after  expiration  of  '(erm,  ||  10-18. 

DiBchai^  for  dnmkennees,  {  13. 

Action  for  wrongful  dinlUTg^  ||  1^18. 

Damages  for  discharge  1 19. 

XL  SBSVICB8  AMD  OOXFENSATION. 

Performance  of  serrloas,  ||  SO-88. 
B«tentlon  of  part  of  vagea  as  p«nalt7, 1 88. 
Beeorery  on  qnantum  meruit,  ||  84  80. 
Damages  for  breach,  8{  30, 31. 
Actions  for  wages. 

 Bight  to  action  and  bar,  ||  3]>,  88. 

Time  to  sue  and  accrual  of  iig]i1«  1 8^ 

 Pleading,  ||  35-37. 

 Xridence  admissible,  i|  88-48. 

 Proof  nscessary,  \  44. 

Saffldency  of  evidence,  |{46-60i 
—^—Interest  recoverable,  1 51. 

Za.  1KA8TXV8  UABIUT7  POB  INJTTBIBS  TO  8BBVAVT. 

(A)  Nature  and  extent  of  liability. 

Nature  of  Uability  in  general,  |  52. 
Torts  of  oo-employee,  1 63. 
Uability  for  malpractioe  of  physician,  1 54. 
bjury  occurring  on  Sunday,  {  65. 
Master  as  insum  of  ■arvant,  ||  66,  57. 
Belease,  |  58. 

Validity  of  contract  releasing  liabiUty,  f  69. 
Acceptance  of  relief  benefit  funds  as  release,  |8  60-69. 

(B)  Tools,  machinery,  appliances,  and  places  for  work. 

Natnn  of  liabUity,  H  70-78. 
Tools  and  appliances. 

Duty  of  master  in  general,  ||  78-81. 
-  ■■     Kind  In  common  and  general  nse,  |{  88, 83. 
— Newest  and  best,  {  84. 

 Adaptability  for  purpose  used,  |i  85-90. 

Horses,  Si  81, 88. 

Pallnre  to  furnish  olotiMS  tut  Infant  servant,  1 83. 

PlacM  to  work,  II 94-87. 

Knowledge  of  defects,  IS  98-108. 

Bailroad  tracks  and  roadbeds,  U  103-105. 

Coverings  and  guards  for  dangwons  machinery,  ||  10^  107. 

inspection,  11 108-113. 
0S)  Boles  and  orders. 

Necessity  of  notice,  {114. 

Negligence  iyi  giving  order,  SS  115, 116. 
(p)  Warning  and  instructing  servant. 

Duty  to  warn  in  general,  |{  117-120. 

aKpexienesd  employee,  ||  181, 188. 
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Infants,  H  1S3-1S6. 

ObvlouB  and  latent  dang«n,  U  127, 188. 
(fi)  Vellftw-swrants. 

Liability  for  megltgenca  in  general,  H  129-181. 
Viee-princlpali,  Sfi  13S-140. 
Superior  and  inferior  Bervants,  fi!  141-151. 
Persons  en^^d  in  eome  kind  of  work,  fg  lfi2, 193. 

 Duration  of  relation  after  cloae  of  day'*  work,  1 164. 

Serrants  in  different  departments  of  work,  H  159-161. 
Serriants  of  s^arate  contraeton,  fit  162-164. 
(F)  Bisks  assumed  by  servants. 
In  general,  S§  169-172. 
Bellance  on  care  of  master,  §§  173-176. 
Defective  appliances,  gg  177-189. 
Obvious  defects  In  appliances^  H  190-107. 
^own  danger  In  gmeral,  ii  198-202. 
Continuing  work  with  knowledge  of  danger,  H  803-80T. 
Latent  dangers,  {  208. 
ITnsafe  condition  of  premlseSi  ||  809-811* 
Infants,  S9  212-219. 
Compliance  with  orders,  |§  216-219. 
Wrongful  use  of  tools  or  appliances,  {f  220, 221. 
Insufficient  force  for  work,  §  228. 
Bisk  outside  scope  of  employment,  {|  883-829. 
(Q)  Contributory  negligence  of  servant. 

Care  required  of  servant,  SS  85S6, 287. 
Bellance  on  care  of  master,  |  228. 
Crawling  under  cars,  {  229. 
Compliance  with  order  or  command,  ||  830-837. 
Disobedience  of  rules,  §§  238,  230. 
Proximate  cause  of  injury,  §{  240-248. 
Acts  in  emragendes,  |  244. 
(H)  Actions. 
Pleading. 

—  In  general,  {  245. 

 Existence  of  relation,  5  246 ' 

 Negligence  of  master,  §§  247,  248. 

 Authority  of  foreman,  f  249. 

Defective  applianoes,  H  250-253. 

 Assumption  of  risk.  If  854-858. 

 Amendment  after  verdict,  S  859. 

 Issues  and  proof,  SS  260-262. 

Presumptions  and  burden  of  proof. 

 Negligence  in  general,  H  263-266. 

 Assumption  of  risk,  S  267. 

 Contributory  negligence,  SS  268, 269. 

Admissibility  of  evidmce. 

 Defective  appliances,  S  S  270-278. 

—  ■     Condition  of  railroad  track  or  roadbed,  {  279. 

 Transactions  after  accident,  §  280. 

Weight  and  sufficiency  of  evidmce. 

 In  general,  SS  281-283. 

 Negligence  on  part  of  employer,  SS  284-890. 

■  Negligence  of  f ellowHwrvants,  IS  201, 298. 

 Assumption  of  risk,  SS  293-295. 

 Defeotive  appliance,  SS  296-300. 

 Due  oare  on  part  of  plaintiff,  S  301. 
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 Contributory  negligeneo,  1(302-311. 

Question  for  Jury. 

 Injury  result  of  accident,  §i  312, 313. 

 Unsafe  place  to  work,  li  314^316. 

 Sufficiency  of  guard  for  machinery,  |  317. 

 Giving  of  orders,  §  318. 

 Negligence  of  fellow-servant,  I  $  319, 380. 

 Defective  appliances,  H  32 1 -327. 

 Assumption  of  risk,  if  388-338. 

 Contributory  negligence  of  servant^  838-348. 

Damages,  H  343,  344. 
Instructions. 

 In  general,  SS  340,  346. 

 Duty  of  master,  H  347-340. 

■   '    Duties  of  servant  injured,  1 350. 

 N^llgenee  of  master,  IS  351-303. 

  —  K^ligmce  of  fellow -servant,  S  35^  . 

 Assumption  of  risks,  SS  355-359. 

 Contributory  negligence,  330-868. 

Verdict  and  findings,  H  363, 364. 
Appeal  and  error,  H  866-368. 

IV.  UABILITIES  FOB  INJURIES  TO  THIBD  PEB80N8. 
Nature  of  liability,  §§  369-371. 
Scope  of  employment,  §S  372-380. 
Employers  using  premises  In  common,  Si  388, 383. 
Wozic  of  independent  contractors,  8S  384-386. 
Snfllciency  of  evidence^  ifi  387-389. 
Itamagos,  1 390. 
Judgment,  {  391. 


Cboss-Refebences. 

See,  also.  Work  ana  Labor. 

Labor  unlona.  see  Trade  Uniont. 

Presumption  of  negligence  from  death, 
see  Death,  SS  48-50. 

Damages  for  death  by  wrongful  act,  see 
Death.  $S  54-65. 

Right  of  parent  to  services  of  child,  see 
Parent  and  Child. 

Employment  of  school  teacher,  see  Schools 
ana  School  DUtricta,  SS  242-247. 

I.  THE  BEIiATIOH. 

Contracts  of  employment  as  affected  by 
statute  of  frauds,  see  Frauds,  Statute  of, 
f  S  47-51. 

Statutory  regulation. 

1.  <1894.)  Sections  1  and  3  of  chapter 
54  of  tbe  Session  Laws  of  1891  luring  pro- 
vided, in  effect,  that  for  all  classes  of  me- 
chanics, servants,  and  laborers,  excepting 
those  engaged  In  farm  or  domestic  lal^or,  a 
day's  work  should  not  exceed  eight  hours, 
and  that  for  working  any  employee  over  the 
prescribed  time  the  employer  should  pay 
extra  compensation  In  Increasing  geometri- 


cal progression  tor  the  excess  over  eight 
hours  (the  rate  of  payment  for  the  eighth 
hour  being  taken  as  the  basis  upon  which 
to  reckon  such  progression),  held,  that 
these  provlBlons  are  unconstitutional,  (1) 
because  the  discrimination  against  farm  and 
domestic  laborers  is  special  legislation;  (2) 
because  by  the  act  In  question  the  constitu- 
tional right  of  parties  to  contract  with  ref- 
erence to  compensation  for  services  is  de- 
nied. Low  V.  Reea  Printing  Co.,  41  Neb. 
127  (69  N.  W.  362;  43  Am.  St  Rep.  670; 
24  L.  R.  A.  702). 

2.  ( 1902. )  Act  of  March  31, 1899,  "To  reg- 
ulate and  limit  the  hours  of  employment  of 
females,"  etc.,  does  not  amend  the  act  of 
1883  to  protect  the  health  of  female  em- 
ployees In  stores,  offices  and  schools.  It  is 
an  act  complete  in  Itself  and  Is  not  repug- 
nant to  the  provisions  of  section  II,  article 
III  of  the  constitution.  Wenham  v.  Statr. 
65  Neb.  394  (91  N.  W.  421;  68  L.  R.  A. 825). 

3.  (1902.)  The  act  of  the  legislature  ap- 
proved March  31,  1899,  "To  regulate  and 
limit  the  hours  of  employment  of  females  in 
manufacturing,  mechanical  and  mercantile 
establishments,  hotels  and  restaurants;  to 
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provide  for  Its  enforcement  and  a  penalty 
for  Its  violation,"  contains  but  one  subject, 
and  In  Its  terms  Is  no  broader  than  its  title. 
In  which  its  subject  Is  clearljr  expressed. 
Wenham  v.  State,  66  Neb.  894  (91  N.  W. 
421;  58  L.  R.  A.  825). 

4.  (1902.)    The  law  as  expressed  In  act 

of  March  31, 1899,  has  a  uniform  and  general 
application  to  all  women  employed  In  the 
establishments  described  therein,  and  is  not 
class  legislation,  within  the  meaning  of  sec- 
tion 15,  article  III  of  tbe  constitution.  Wen- 
ham  V.  Btate,  65  Neb.  394  (91  N.  W.  421;  68 
L.  R.  A.  825). 

5.  (1902.)  The  act  of  March  31,  1899,  is 
only  a  fair  and  reasonable  exercise  of  the 
police  power.  It  does  not  deprive  any  citl- 
sen  of  his  property,  or  the  reasonable  use 
thereof,  without  due  process  of  lav.  It  does 
not  prohibit  the  right  of  contract.  It  merely 
regulates  the  same  in  a  reasonable  manner. 
It  is  therefore  not  in  conflict  with  the  con- 
stitution, and' Is  in  all  things  valid.  Wen- 
ham  V.  Btate,  65  Neb.  394  (91  N.  W.  421;  68 
L.  B.  A.  825). 

Independent  contractor  and  employee. 

6.  (1904.)  A  contractor  engaged  with 
the  O.  B.  ft  T.  R.  Co.  to  perform  all  the 
vork  of  constructing  a  pile  of  timber  trestle- 
work  across  Cut-Otf  Lake,  for  a  stipulated 
price.  H.  was  employed  as  a  carpenter  upon 
the  work  by  one  acting  under  the  contract, 
and  was  injured  because  of  a  defective  tool 
furnished  by  his  immediate  elnployer.  Held, 
That  such  company  is  not  liable  to  H.,  it 
not  having  furnished,  or  agreed  to  furnish, 
any  tools.  Omalia  B.  <£  T.  R.  Co.  v.  Barga- 
dine,  6  Unof.  418  (98  N.  W.  1071). 

7.  (1904.)  The  fact  that  the  company 
reserved  a  right  to  Inspect  and  oversee  '^e 
work  performed  for  it  under  contract,  as  la 
reasonably  necessary  to  see  that  it  conforms 
to  the  contract  in  result,  does  not  make  the 
contractor  its  agent  so  as  to  make  It  liable 
to  his  employee  for  a  neglect  of  duty  grow- 
ing out  of  the  contract  of  employment.  In 
such  a  case,  the  relation  of  master  and  serv- 
ant between  the  company  and  such  em- 
ployee does  not  so  obtain  as  to  raise  a  duty 
in  the  company  to  furnish  safe  tools  for 
him,  either  directly,  or  through  the  con- 
tractor. Omaha  B.  A  T.  R.  Co.  v.  Hargad^, 
6  Unof.  418  (98  N.  W.  1071). 

Novation  by  pnrehaalair  amployar. 

8.  (1896.)  "Where  one  enters  into  a  con- 
tract to  employ  another  at  a  ilxed  rate  for  a 


time  certain,  and  afterwards  disposes  of  tbi 
business  in  which  the  serrioes  are  to  be  ren- 
dered to  a  third  person,  and  such  third  per 
son  retains  the  servant  In  his  employment 
and  pays  him  at  tbe  contract'  rate  for  ser- 
oral  months,  thla  is  sufficient  evidence  of 
novation  to  eharge  such  third  person  tIUl 
the  obligations  of  the  contract.  Culberttm 
Irriffattnff  A  Water  Poicer  Co.  v.  WtMmen, 
46  Neb.  668  (63  N.  W.  947). 

9.  (1896.)  Where  one  enters  into  a  con- 
tract to  employ  another  for  a  time  certain 
and  afterwards  sella  hla  husinesa  to  a  third 
person  who  retains  the  serivant  in  his  em- 
ploy and  pays  him  at  the  contract  rate  for 
several  months,  the  original  employer  and 
his  vendee  are  not  Jointly  liable  for  services 
performed  after  the  novation,  but  If  they 
are  sued  Jointly  and  a  cause  of  action  against 
the  vendee  is  pleaded  and  proved,  he  cannot 
be  heard  to  object  because  Judgment  w 
also  rendered  against  the  vendor.  Cal&efl- 
ton  IrriffOting  A  Water  Power  Co.  v.  WiM- 
mon,  46  Neb.  668  (83  N.  W.  947). 

Continiiaaca  after  aspiration  of  tenn. 

10.  (1903.)  If  one  person  employ  asr 
other  without  an  agreement  as  to  the  amoaat 
of  wages,  and  the  employment  is  continued 
after  the  expiration  of  the  time  agreed  upon, 
there  is  no  presumption  tliat  the  wages  tit 
to  continue  the  same.  In  sadi  a  case  should 
there  be  a  change  of  emplojnnent  the  value 
of  the  services  in  each  of  the  different  kinds 
of  employment  Is  a  questlM  of  tact  for  the 
Jury.  Leid^h  v.  Keever,  6  Unof.  207  (97  N. 
W.  801). 

11.  (1903.)  If  one  person  employ  an- 
other at  an  agreed  price  for  a  certsiu  time, 
and  the  employment  is  continued  after  the 
expiration  of  the  time  agreed  upon,  wltbont 
any  new  agreement  as  to  price,  the  presump- 
tion is  that  the  parties  understood  that  tbe 
original  rate  of  compensation  Is  also  to  be 
continued;  and  it  can  noake  no  difference 
that  there  may  he  some  change  in  ths  smt- 
Ices  rendered  and  performed,  as  that  there 
should  he  an  increase  or  diminution  of  the 
labor,  so  long  as  it  is  clearly  within  the 
scope  of  the  original  employment.  Leidifh 
V.  Keever,  5  Unof.  207  (97  N.  W.  801). 

12.  (1905.)  If  a  contract  of  employmait 
by  the  year  has  been  entered  Into  for  a  def- 
inite period,  continued  service  of  the  same 
nature  rendered  trom  yeap  to  year  after  tUi 
period  has  expired,  without  any  other  con- 
tract being  shown,  will  be  presumed  to  have 
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been  performed  under  the  orisSnal  contract 
Fitch  V.  Martiti,  74  N«l>.  M8  (164  N.  W. 
1072). 

IMsdiai^  for  drunkenness. 

13.  (1880.)  A  master  has  ttie  rigbt.  In* 
depeadently  of  an  agreemeBt  to  that  effect, 
to  discharge  his  hired  swrant  when,  by  in- 
toxication, he  unfits  hlmselt  for  the  ftill  and 
proper  performance  of  all  his  dntieB.  Mo- 
Cormick  v.  Demary,  10  Neb.  515  (7  N.  W. 
283). 

Action  for  wrongful  discharge. 

14.  (1893.)  In  an  action  by  an  employee 
for  a  wrongful  discharge  he  must  allege  and 
prove  that  he  la  "vilUng  and  ready  to  com- 
l^ete  bis  contract.  Hale  v.  Sheehan,  36 
Neb.  439  (54  N.  W.  682). 

16.  (1893.)  The  plaintiff  was  employed 
for  <»e  year  at  a  salary  as  superintendent 
aad  general  manager  a<  a  large  packing 
bmue.  but  was  discharged  before  Uie  expim- 
tioo  of  the  year.  In  an  action  to  recover 
saiai7  for  the  time  after  his  discharge,  held, 
that  the  proof  showed  such  neglect  of  duty 
on  hts  part  as  to  justify  his  dischar^^e.  Ar- 
mour-Cudchy  PacMnff  Co.  v.  Hart,  36  Neb. 
166  (54  N.  W.  262). 

16.  (1893.)  In  an  action  for  wrongful 
discharge  before  the  termination  of  employ- 
meat  it  appeared  that  the  plaintiff  con- 
tmeted  for  the  service  of  himself  and  son 
tor  a  given  time  at  a  certain  rate  per  month. 
He  alone  went  Into  the  service,  and  was  dls- 
duirged  before  the  expiration  of  the  time 
Axed  by  the  contract  It  did  not  appear 
that  he  ever  tendered  the  services  of  his 
son,  or  that  the  latter  was  ready  or  willing 
to  enter  Uie  employm«it  of  defendant.  Held, 
That  the  discharge  was  not  a  breach  of  the 
contract  for  which  he  could  recover  in  an 
action  for  being  wrongfully  discharged,  al- 
thongb  he  nay  recover  in  a  proper  action 
for  the  value  of  his  services.  Hale  v.  8hee- 
hm.  36  Neb.  439  (54  N.  W.  682). 

17.  (1902.)  In  an  action  by  an  employee 
for  damages  for  wrongful  discharge,  the  bur- 
den of  proof  is  on  the  defendant  to  establish 
tbe  defense  that  plaintiff  might  have  ob- 
taioed  employment  elsewhere;  and  on  tail- 
nra  thereof,  or  of  showing  other  tacts  In 
mitigation  of  damages,  the  measure  of  dam- 
agM  is  the  contract  price.  WiHh  v.  Cal- 
houn, U  Neb.  316  (89  N.  W.  785). 

18.  (1902.)  In  an  action  by  an  employee 
aeafast  hl>  employer  for  damages  fop  breach 
of  contract,  arising  from  the  wron^l  dis- 


charge of  the  former,  that  the  plaintiff  ob- 
tained, or  by  the  exercise  of  due  diligence 
might  have  obtained,  other  employment,  is 
a  matter-  of  defense,  which  the  plaintiff  Is 
not  required  to  anUcipate  In  his  petition. 
Wirth  V.  Calhoun,  64  Neb.  316  (89  N.  W. 
786). 

Damages  for  discharge. 

19.  (1897.)  There  is,  in  principle,  as 
wdl  as  on  authority,  a  wide  dl^ctlon  be- 
tween contracts  for  personal  service  and  for 
the  doing  of  speclBed  acts.  In  the  former 
case,  unless  the  plaintiff,  who  has  been  dis- 
charged without  sufficient  cause.  Is  able  to 
secure  other  employment,  the  contract  price 
furnishes  the  exact  measure  of  his  damage. 
In  the  latter  class  of  casw  the  measure  of 
damage  upon  the  violation  of  the  agree- 
ment by  the  employer  is  that  asserted  by 
the  district  court  viz.,  the  plaintiff's  prob- 
able profit— in  other  words,  the  difference. 
If  any,  In  his  favor  between  the  contract 
price  and  the  sum  it  would  have  cost  to 
complete  the  work.  Jewett  v.  Wihnot,  51 
Neb.  700  (71  N.  W.  775). 

H.  BEBVICEB  AND  COMPENSATION. 
Assignment  of  uneamed  wages,  see  As- 
'  tignment,  j  5. 

Contract  of  employment  aa  affected  by 
statute  of  frauds,  see  J^roud*,  Statute  of, 
$S  47-51. 

Right  of  servant  to  mechanics'  lien,  see 
Mechanic*'  Liens,  8  51. 

Performance  of  services. 

20.  (1889.)  Defendant  was  employed  by 
plaintiff  to  render  such  service  as  might  be 
necessary  as  "consulting  oculist  and  aurlst." 
The  contract  was  partly  written  and  partly 
of  printed  form.  By  the  printed  form  the 
physician  employed  agreed  "to  perform  all 
necessary  surgical  and  medical  services  for 
the  treatment  of  said  persons,  if  required 
to  do  BO,  and  to  furnish  the  necessary  medi- 
cines and  sui^cal  appliances  for  Oie  same." 
The  words,  "and  to  furnish  the  necessary 
medicines  and  surgical  appliances  for  the 
same,"  were  erased,  so  that  the  portion  of 
the  contract  which  was  in  writing  Imme- 
diately followed  the  words  "if  required  to 
do  80,"  was,  "by  the  chief  surgeon  as  con- 
sulting oculist  and  aurist."  etc.  Held,  Upon 
a  consideration  of  the  contract.  In  l^e  light 
of  the  evidence,  that  the  employment  was 
only  as  consulting  oculist  and  auriet,  and 
not  as  operating  physician  or  surgeon. 
Union  P.  R.  Co.  v.  ^raddy,  U  Neb.  849  (41 

N.  w.  m). 
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21.  (1894.)  Where  defendant  employed 
to  work  on  plaintiff's  farm  for  a  year,  plain- 
tiff to  furnish  mac^iinery  for  defendant's 
use,  devoted  part  of  his  time  and  the  use  of 
plaintiff's  teams  and  machinery  to  the  rals- 
ing  of  crops  jointly  with  a  third  person,  on 
other-  land,  plaintiff  Is  not  entitled  to  the 
crops  so  raised.  HeOe  v.  Sheehan,  41  Neb. 
102  (59  N.  W.  654). 

22.  (1894.)  The  contract  of  employ* 
ment,  set  out  In  the  opinion,  construed,  and 
held  that  the  employee  was  obliged  to  bo- 
stow  all  of  his  time  and  attention,  If  the 
same  were  required  for  the  successful  pros- 
ecution of  the  business  of  bis  employer,  and 
that  such  employee  was  prohibited,  during 
the  term  of  his  employment,  from  engaging 
In  any  entOTprlse  or  business  on  his  own 
account  of  the  same  character  aa  that  of  his 
employer,  or  which  conflicts  with  the  Inter- 
ests of  the  latter.  Clarke  v.  KeUej/,  41  Neb. 
766  (60  N.  W.  138). 

Betentlon  of  part  of  wages  a*  penalty. 

23.  (1897.)  In  a  contract  of  employ- 
ment, a  provision  for  the  retention  by  em- 
ployer of  one  month's  wages  was  a  penalty 
to  secure  the  fiilthful  performance  of  the 
stipulations  on  the  part  of  the  wnployee. 
Adams-Smtth  Co.  v.  Baj/ward,  52  Neb  79 
(71  N.  W.  949). 

Becorery  on  quantum  meruit. 

24.  (1881.)  Where  plalnUff  agreed  to 
work  for  defendant  for  one  year  from  Octo- 
ber 1,  1876,  for  a  certain  sum,  and  after 
working  five  months  quit  work,  he  could 
recover  the  actual  value  of  his  labor  not 
exceeding  the  rate  agreed  upon,  leas  any 
damage  sustained  by  defendant  by  reason  of 
the  failure  of  plaintiff  to  work  the  entire 
year.  ParceJl  v.  McComber,  11  Neb.  2(>9  (7 
N.  W.  629;  38  Am.  St.  Rep.  366). 

25.  (1S88.)  One  A,  being  about  16  years 
of  age,  went  to  reside  with  B,  his  brother, 
and  to  continue  in  his  service  until  he  was 
21  years  old  when  B  was  to  give  him  a  span 
of  horses,  wagon  and  harness.  A  continued 
In  the  service  of  B  until  about  seven  months 
before  reaching  his  majority,  when  he  left 
his  service,  a  verdict  having  been  rendered 
In  favor  of  A  for  the  value  of  a  span  of 
horses,  harness,  and  wagon.  Held,  That  as 
A  had  not  remained  In  the  employment  of 
B  until  he  was  21  years  of  age,  he  could 
not  recover  the  entire  amount  agreed  upon, 
but  the  matter  being  susceptible  of  compu- 
tation, a  reference  would  be  ordered  to  de- 


termine the  amoont  (tf  deduction  to  be  made. 
Burlcholder  v.  BvtkhoMcr,  26  Neb.  270  (41 
N.  W.  146). 

26.  (1894.)  An  employee  is  entiUed  to 
compoiaation  for  services  rendered  in  part 
performance  of  a  contract  and  profits  to  be 
made  where  his  offer  to  complete  has  been 
rejected  by  his  employer.  Rol>ert9  v.  Drek- 
mef,  41  Neb.  806  (69  N.  W.  911). 

27.  (1902.)  A  servant  may  recover  for 
the  reasonable  value  of  services  rendered 
under  a  contract  abandoned  by  him.  and 
the  contract  la  admissible  to  prove  such 
value.  Harrison  v.  HaiKock,  2  XTaof.  622 
(89  N.  W.  374). 

28.  (1902.)  Where  plaintiff  has  a  coa- 
tract  to  work  for  defendant  for  a  year  for 
the  fair  and  reasonable  value  of  his  services, 
and  before  the  expiration  of  the  term  de- 
fendant insists  that  the  compensation  is  to 
be  a  certain  sum,  which  Is  less  than  the  rea- 
sonable value  of  the  services,  plaintiff  mar 
terminate  the  contract  and  recover  for  the 
value  of  the  services  already  rendered  there- 
under. Lomax  V.  SoWne,  66  Neb.  270  (M 
N.  W.  1122). 

29.  (1902.)  Where  a  party  hires  him- 
self to  another  for  a  fixed  period,  and  leaves 
the  service  before  the  expiration  of  hli 
term,  though  without  foult  on  the  part  of 
the  employer,  he  may  recover  the  valne  of 
the  services  as  upon  quantum  mentit,  less 
such  damages  as  the  employer  may  bare 
sustained  by  the  breach  of  the  contract 
Murphy  v,  8amp»on,  2  Unof.  297  (96  N.  W. 
494):  Sarriaon  v.  IToneooik,  2  Unot  622  (82 
N.  W.  874). 

Damages  for  breach. 

30.  (1895.)  Where  the  wages  contracted 
for  were  $60  per  month  In  cash  and  $40  per 
month  in  water  rights,  the  servant's  meas- 
ure of  damages  In  an  action  for  wages  Is 
flOO  per  month,  the  value  of  the  water 
rights  having  been  fixed  by  the  contract 
Culbertson  Irrigating  Water  Potoer  00.  «. 
Wildman,  45  Neb.  663  (63  N.  W.  947). 

81.  (1903.)  In  an  action  to  recover  for 
personal  services  under  a  contract  void  be- 
cause not  tn  writing  and  not  to  be  per- 
formed within  one  year.  It  is  error  to  In- 
struct the  Jury  that  the  wage  agreed  upon 
by  the  void  contract  may  be  regarded  as  es- 
tablishing the  rate  of  the  plaintlira  compen- 
Bfttlon.  Rliff  V.  RWte,  68  Neb.  648  (94  N.  W. 
617). 
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Actions  for  wag«s. 

—      Bight  to  action  and  bar. 

32.  (1888.)  Inacontract  whereAagrees 
to  pay  B  certain  wages  by  tbe  year,  but 
one  action  can  be  maintianed  thereon;  if 
plaintiff  bring  action  (or  a  part  of  the  term 
and  reeorer  Judgment,  detendaat  may  plead 
same  In  bar  to  another  action  founded  on 
same  contract  Kahn  v.  Eahn,  24  Neb.  709 
(40  N.  W.  186). 

33.  (1902.)  The  elecUon  of  the  widow 
of  a  member  of  the  Voluntary  Relief  De- 
partment ot  the  Chicago,  Burlington  ft 
Quincy  Railroad  Company  to  accept  the  pro- 
visions of  a  relief  certificate  In  which  she  is 
the  beneficiary  does  not  bar  an  action  by 
the  personal  representatlre  of  the.  deceased 
against  the  railroad  company,  under  the 
proTisions  of  section  2.  chapter  21.  Com- 
piled Statutes  of  Nebraska,  for  the  benefit 
of  the  minor  children  of  the  deceased.  Ov<- 
ter  V.  Belief  Department  of  Chicago,  B.  A 
Q.  R.  Co.,  66  Neb.  789  (91  N.  W.  699;  69  L. 
R.  A.  291). 

——Time  to  sno  and  accrual  of  right. 

34.  (1881.)  Where  plaintiff  contracted 
U  work  for  defendant  for  one  year  for  a 
certain  sum,  and  defendant  made  payments 
on  account  from  time  to  time,  as  the  work 
prf>8Te88ed,  and  plaintiff,  after  working  four 
months,  quit  work,  an  action  tor  the  value 
of  bis  services,  brought  before  the  year  was 
up,  was  prematurely  brougfht  Parcell  v. 
MeComber,  11  Neb.  209  (7  N.  W.  629;  38 
Am.  St  Hep.  366). 

 Pleading. 

8S.  (1891.)  A  peUtion  alleging  that  there 
la  due  from  defendant  to  plaintiff,  for  la- 
borer's wages  for  work  and  labor  done  and 
performed  by  the  plaintiff  for  the  defendant 
at  her  request  in  the  years  1886,  1887,  and 
1888,  the  aum  of  8466.66.  no  part  of  which 
has  been  paid,  states  a  sufficient  cause  of 
action,  although  subject  to  a  motion  to  make 
more  definite  and  certain.  Small  v.  Poffei^ 
barfftr^  82  Neb.  234  (49  N.  W.  337). 

36.  (1896.)  Where  one  seeks  to  recover 
damages  for  the  breach  of  a  contract  of  em- 
ployment he  must  so  plead.  Culhertion  Ir- 
riffatins  d  Water  Power  Oo.  V.  Wildmon,  4B 
Neb.  663  (63  N.  W.  947). 

37.  (1896.)  In  a  suit  tor  wages  under  a 
spedal  contract,  an  averment  that  plaintiff 
has  performed  all  the  conditions  thereof  so 
far  as  defendant  permitted  is  a  sufficient 
averment  of  performanoe  unless  attacked  by 


motion.  Culbertton  Irriifating  A  Water 
Power  CO.  V.  Wildman,  46  Neb.  663  (63  N. 
W.  947). 

Evidence  admissible. 

38.  (1880.)  Letters  written  by  tbe  au- 
thorized agent  ot  the  employer,  and  conver* 
satlons  had  with  him  on  the  subject  ot  the 
employment,  are  competent  evidence  against 
the  prln^pal  to  prove  the  contract  Mi> 
OOrmick  v.  Demarj/,  10  Neb.  616  (7  N.  W. 
283). 

39.  (1889.)  In  an  action  upon  thetfwifi- 
tum  meruit  for  compensation  for  services, 
performed  upon  the  reqdest  of  the  defend- 
ant, and  which  employment  was  denied  by 
such  defendant,  it  was  not  error  for  the 
trial  court  to  permit  the  plaintiff  to  testify 
that  the  defendant  represented  what  the 
services  would  be  worth,  and  that  he  would 
guarantee  the  payment  ot  that  sum,  etc; 
the  offer  as  to  price  not  having  been  accepted 
by  the  plaintiff.  Such  evidence  would  not 
establish  an  express  contract  as  to  the  price 
to  be  paid.  Walker  v.  burner,  27  Neb.  103 
(42  N.  W.  918). 

40.  (1889.)  In  an  action  on  qWMtwm 
meruit  for  services  performed  at  the  request 
of  defendant,  evidence  that  defendant  had 
stated  that  he  would  guarantee  plaintiff 
12,000  to  perform  the  service  is  not  open  to 
the  objection  that  it  tends  rather  to  prove 
an  express  contract  to  pay  a  certain  sum, 
where  there  is  no  claim  that  the  offer  was 
accepted,  but  the  evidence  is  offered  more 
to  corroborate  the  theory  of  employment. 
Wolfcer  V.  Turner,  27  Neb.  103  (42  N.  W. 
918). 

41.  (1894.)  Parol  evidence  is  competent 
to  show  that  services  rendered  after  expira- 
tion of  a  term  of  hiring  were  not  rendered 
under  the  terms  of  the  original  contract  of 
employment.  Hale  v.  Bheehan,  41  Neb.  102 
(59  N.  W.  654). 

42.  (1896.)  In  a  suit  for  wages,  where 
there  Is  a  confilct  as  to  the  amount  agreed 
upon,  evidence  of  the  value  of  the  services 
at  the  time  of  the  contract  is  competent 
Spurck  V.  Dean,  49  Neb.  66  (68  N.  W.  375). 

43.  (1896.)  In  an  action  to  recover  for 
services  rendered  under  a  special  contract 
the  defense  alleged  was  that  such  services 
were  by  agreement  performed  as  an  equiva- 
lent for  the  plaintiff's  board  and  lodging 
during  the  period  named.  Evidence  that  on 
or  ahout  the  date  of  the  agreement  alleged 
by  the  defendant  a  third  person,  in  his  (de> 
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Tettd&nt's)  presence  and  hearing,  offered  to 
eoaploy  the  plaintiff  at  subetantlal  wages 
for  work  of  the  same  general  character,  was 
rightly  admitted  as  bearing  upon  the  reason- 
ableness, of  the  plaintiff's  claim,  and  in  some 
degree  con-oborattve  of  the  plaintiff's  testi- 
mony. Blomtfren  v.  Andereon^  48  Neb.  240 
(«7  N.  W.  186). 

Proof  necessary. 

44.  (1896.)  An  action  to  recover  wages 
under  a  contract  for  personal  services  can 
only  be  sustalaed  by  proof  that  the  services 
were  petformed.  CulTtertton  IrriffOting  A 
Water  Power  Co.  v.  WUdtnan,  46  Neb.  663 
(68  N.  W.  947). 

Snffldoicy  of  evidence. 

45.  (1890.)  Action  by  a  farm  hand  to 
recover  compensation  for  his  services,  coun- 
ter-claim of  negligence  by  plaintiff  in  driv- 
ing a  horse  against  a  barbed  wire  fence  and 
injuring  It;  heJd,  that  testimony  tailed  to 
show  negligence,  and  that  plaintiff  was  en- 
titled to  recover.  Ooas  v.  Runner,  29  Neb. 
481  (45  N.  W.  778). 

46.  (1892.)  Where  a  civil  engineer  is 
employed  by  the  citizens  of  a  town  to  run  a 
proposed  line  of  railway.  In  an  action  for 
his  compensation,  evidence  showing  that  he 
was  to  divide  his  time  and  receive  $200  per 
month,  and  that  be  did  not  agree  to  locate 
a  road  of  any  fixed  level,  a  verdict  for  blm 
is  sustained.  Powera  v.  House,  35  Neb.  129 
(68  N.  W.  849). 

47.  (1893.)  Under  the  Issues  presented 
by  the  pleadings  the  question  presented  Is 
whether  or  not  the  plaintiff  was  employed 
by  the  firm  of  W.  A  O.,  and  rendered  services 
for  it,  or  whether  he  was  employed  by  O., 
his  father,  and  represeftted  him  as  a  mem- 
ber of  the  firm.  BeUl,  That  tbe  erldmce 
clearly  established  the  fact  that  the  plaintiff 
was  employed  and  represented  G.,  his  tether, 
and  not  the  firm  of  W.  ft  G.,  and  that  such 
firm  was  not  liable  for  his  services.  Olade 
V.  White,  86  Neb.  172  (64  N.  W.  268). 

48.  (1900.)  In  an  action  for  the  value 
of  services  as  manager  of  a  ranch  the  evi- 
dence A«Id  sufficient  to  show  a  contract  of 
employment.  Ashland  Land  d  Live-stock 
Co.  V.  May,  69  Neb.  735  (82  N.  W.  10). 

49.  (1904.)  Where  one  induces  another 
to  some  from  Illinois  and  work  on  a  farm 
at  a  salary  of  twenty-five  dollars  per 
month,  and  if  tbere  was  no  failure  of  crops 
he  would  want  him  as  a  steady  hand,  evi- 
dence showing  there  was  no  failure  of  crops 


as  to  warrant  a  termination  of  the  eoncrect 
when  the  employee  had  held  over  the  year, 
sustains  a  verdict  for  breach  of  the  con- 
tract of  employment  Tf^m&tilJ  v.  Freg,  71 
Neb.  764  (99  N.  W.  648). 

50.  (1902.)  Evidence  examined,  and  ftf  Id 
to  support  the  verdict  for  plaintiff  in  action 
for  wages  as  printer  uid  typesetter.  Cour- 
ier Printing  A  PultHeMng  Co.  v.  Wilton,  3 
Unof.  136  (90  N.  W.  1120). 

——Interest  recoverable. 

61.  (1901.)  In  an  action  for  w^es, 
plaintiff  can  recover  interest  at  seven  per 
cent,  from  six  months  after  payment  vas 
due.  MuUaly  v.  Dingman,  62  Neb.  7t>2  (87 
N.  W.  643). 

m.  VASTEB'S  T.TAarr.TTY  fOB  IS- 
3WW  TO  SEBVAKT. 

See,  also.  TJegligence. 

LiabUl^  of  employer  for  medical  services 
rendered  to  employee,  sumnoned  by  oflcer 
of  employing  company,  see  CwrforoiUm, 
H298,  294. 

A.    Nature  and  Extent  of  Liability. 
Nature  of  liability  in  gmwal. 

62.  (1891.)  Liability  for  ne^igence  arises 
only  from  omission  of  what  one  is  under  ob- 
ligation to  do;  It  does  not  exist  for  Injario 
which  one  is  not  bound  to  prevent.  Cfciosffo, 
B.  A  Q.  R.  Co.  V.  Barnard,  32  Neb.  3^  (49 
N.  W.  632). 

Torts  of  co-employee. 

63.  (1906.)  The  master  is  not  liable  for 
an  Injury  Inflicted  upon  one  of  his  employees 
by  the  tortious  act  of  another  ontdde  of  the 
coarse  of  bis  employment,  and  this  is  trse 
even  though  the  co-employees  are  not  fellow- 
servants.  Tounkin  v.  Rocheford,  78  Neb. 
628  (107  N.  W.  868). 

Xiability  for  malpractice  of  phystciaa. 

64.  (1896.)  Where  an  employer  asav^ 
unteer  undertakes  to  provide  necessary  snr 
glcal  services  for  his  emirfoyee,  he  cannot 
be  btAA  liable  !n  damages  for  the  negligeiice 
or  malpractice  of  such  surgeon  as  he  som- 
mons,  provided  such  surgeon  possesses  the 
knowledge  and  ^11  ordinarily  possessed  by 
other  surgeons,  and  the  einpliqrer  bad  bo 
reason  to  suspect  that  sudi  surgeon  would 
neglect  or  fall  to  use  bis  knowledse  and 
skill  to  the  advantage  of  his  pattest.  Chi- 
coffo,  B.  &  Q.  R.  Co.  V.  Bovard,  46  Neb  570 
(63  N.  W.  872). 
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Injary  occurrmg  on  Sunday. 

66.  (1S86.)  Where  a  railroad  company 
finds  it  neeeasary  to  run  its  trains  on  thjo 
first  day  of  the  w«ek,  commonly  called  Sm- 
diK  and  alio  Onda  It  necenary  fOP  ita  «• 
ployees  to  lahor  on  that  day  in  kecvias  Its 
track  in  proper  order  and  repair  for  the  nee 
of  such  trains,  and  while  so  engaged  an  em- 
ployee is  injured  or  killed  by  the  ne^lgence 
of  siteh  railroad  ctH&pany,  the  fact  that  the 
accident  oecnred  en  that  day  will  not  m- 
onnau  the  company  from  liahlli^.  /okn- 
Ma  V.  MUtOHH  P.B,Oo^lJt  Neb.  690  (M 
N.  W.  347). 

Haster  as  Inanrer  of  senrant. 
See,  also,  pott,  ||  71, 74. 97. 

56.  (1894.)  An  employer  la  not  an  In- 
■um-  of  the  safety  of  his  employees.  Mt»- 
fovrf  P.  R.  00.  V.  Baxter,  42  Neb.  793  (60 
N.  W.  1044). 

57.  (1898.)  A  master  does  not  insure 
his  servant,  altliongh  the  latter  be  of  imma- 
ture years,  from  Injury  1^  machinery  In  its 
nature  dangerous,  and  an  instruction  wUdk 
permits  the  Jury  to  find  for  the  plaintiff  if 
the  machinery  was  dangerous  and  the  plain- 
tiff not  guilty  of  contributory  negligence.  Is 
emmeouB.  Sioift  P.  HoloafteJb,  66  Neb.  228 
(76  N.  W.  684). 

Belease. 

B8.  (Id05.)  Evidence  showing  that  a  re- 
lease for  injuries  received  by  an  employee 
of  an  electric  li^t  company  by  coming  in 
contact  wtth  a  live  wire  was  obtained  in 
the  Mief  that  the  setlement  was  for  insur- 
ance for  hospital  expenses  only,  and  that  ft 
was  (Stained  Immediately  before  plalntttf 
was  taken  down  wtth  typhoid  fever  and 
while  plaintiff  was  suffering  much  pain,  sus- 
tains a  flndlncthat  It  was  obtained  1^  fraud. 
Vam  Omaha  Thomsmt-Hoiuton  BIwMe 
lAoU  Oo.  9.  Rombold,  73  Neb.  269  (102  N. 
W.  476;  106  N.  W.  2U). 

▼alitflty  of  contract  releasing  liability. 

69.  (1897.)  The  agreement  of  ui  em- 
ployee of  a  railroad  company,  upon  becom- 
ing a  member  of  the  relitf  d^tartment,  tbaX 
aeoeptaaoe  of  relief  fund  should  release  the 
company  fiom  liability  for  damages  in  case 
of  injury  Is  not  against  public  policy  or 
without  consideration.  Chicago,  B.  cG  Q.  R. 
Co.  V.  Ourtia,  61  Neb.  442  (71  N.  W.  42;  66 
Am.  St  Rep.  466). 

Aooaptane*  of  xaUat  bmAt  funds  as  z*- 
leaaa. 

Mb  (1894.)  Aa  agreement  by  a  member 
9t  a  reUet  department  of  a  railroad  com- 


pany, that  acceptance  of  benefits  thareunder 
should  operate  as  a  release  and  satisfaction 
of  all  claims  for  damages  against  the  com- 
pany arising  from  Injury  or  deatL.  which 
eould  be  made  by  him  or  Us  legal  repre- 
seatatlTSfl.  did  not  of  itself  waive  a  right  of 
action.  Chicago,  B.  di  Q,  B.  00.  9.  Vimore; 
40  Neb.  645  (68  N.  W.  1120). 

61.  (1894.)  Under  an  agreement  by  a 
member  of  a  relief  department  of  a  raliroad 
company,  that  acceptance  of  benefits  there* 
under  should  operate  as  a  release  and  satla- 
taction  of  all  claims  for  damages  against  the 
company  arising  from  injury  or  death,  which 
could  be  made  by  him  or  his  legal  repre- 
sentatlvee,  acceptance  of  benefits  and  re- 
lease of  damages  by  his  widow  ban  a  light 
of  action  in  her  favor,  but  not  In  favor  of 
his  children.  Ohieago,  B.  4  Q.  JB.  (To.  v.  Wih 
eiore,  40  Neb.  645  (68  N.  W.  1120). 

62.  (1896.)  The  agreement  of  an'  em- 
ployee of  a  railroad  company  that  acoept- 
ance  of  funds  from  the  relief  dwurtment 
shall  release  the  company  from  llaUll^  In 
case  of  Injury,  Is  aot  a  waiver  of  his  right 
to  sue  for  damages  where  he  does  not  ac- 
cept benefits.  CJiicago,  B.  d  Q.  R.  Oo.  v. 
Sell,  44  Neb.  44  (62  N.  W.  814). 

68.  (1896.)  The  acceptaaoa  a  rail- 
road employee  of  pigments  under  a  relief 
fund  contract  after  au  Injury  and  the  cause 
of  action  thereon  has  accrued  operates  as 
an  estoppel  to  afterwards  bring  an  action 
for  damages  for  such  injuries.  Ohieago,  B. 
d  Q.  R.  00,  V,  Bell,  48  Neb.  44  (62  N.  W. 
214). 

64.  (1897.)  An  agreement  oC  an  em- 
ployee of  a  railroad  company,  that .  ac- 
ceptance of  a  relief  fund  from  a  relief 
d^artment  should  relieve  the  railroad  com- 
pany from  liability  for  damages  in  case  of 
injury,  althou^  made  with  tfto  rMleC  de- 
partment, is  available  to  the  rallioad  com- 
pany as  a  defense.  Ohioago,  B.  d  Q.  R.  Co. 
ff.  Ovrtia,  61  Neb.  442  (71  N.  W.  42;  66  Am. 
Bt  Rep.  456). 

66.  (1900.)  An  employee  of  a  raliroad 
company  who  has  accepted  from  it  damages 
for  injuries  sustained  cannot  recover  bene- 
fits fior  such  injury  from  the  relief  d^lar^ 
ment  of  such  corporation  under  an  agree- 
ment of  membership  releasing  the  company 
from  liability  in  case  of  such  acceptaon. 
Clinton  V.  OMcago.  B,  d  Q.  R.  Oo.,  60  NOb. 
698  (84  N.  W.  90). 

66.  (1902.)  The  election  of  the  widow 
of  a  muabtr  ot  tho  Tolontaiy  Relief  De* 
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partment  of  the  Chlcaso,  Burlington  A 
Qulnc7  Railroad  Company  to  accept  the  pro- 
visions of  a  relief  certificate  in  whlcli  she  is 
the  beneQclaiy  does  not  bar  an  action  by 
the  personal  representatlre  of  the  deceased 
against  the  railroad  company,  under  the  pro- 
Tiaions  of  section  2,  chapter  21,  Compiled 
Statutes  of  Nebraska,  for  the  benefit  of  the 
minor  children  of  the  deceased.  Oyster  v. 
Relief  Department  of  Chicago,  B.  d  Q.  B. 
Co.,  66  Neb.  789  (91  N.  W.  699;  69  L.  R.  A. 
291). 

67.  (1903.)  The  right  given  a  member, 
by  the  regulations  of  the  relief  department 
of  the  defendant  company,  to  "elect  to  ao* 
cejH  the  b«ieflts  in  pursuance  of  these  reg* 
ulatlons,  or  to  prosecute  such  claims  as  ho 
miv  have  at  law  against  tho  company," 
when  construed  vlth  the  contract  and  reg- 
ulations as  a  whole,  requires  the  applica- 
tion of  the  well  settled  rule  of  law  In  re- 
gard to  election  of  remedies.  Chicago,  B.  <t 
Q.  R.  00.  V.  Olsen.  70  Neb.  569  (97  N.  W. 
831). 

68.  (1903.)  The  decision  of  the  medical 
examiner  that  plaintitf  is  "not  entitled  to 
any  further  disability  benefits"  is  a  mere 
conclusion,  and  is  not  binding  upon  the 
parties.  CMooffo,  B,  <E  Q,  R.  Co.  v,  Olsen, 
70  Neb.  559  (97  N.  TV.  831). 

69.  (1906.)  One  who  has  received  bene- 
fits from  the  relief  departments  under  his 
relief  certificate  cannot  himself  maintain 
an  action  for  damages  for  the  negligence  of 
the  company  In  causing  the  same  injury 
which  was  the  basis  of  his  claim  for  bene- 
fits. OMcago,  B.  d  Q.  R.  Co.  v.  Heahf,  78 
Neb.  786  (107  N,  W.  1006). 

B.  Tools,  Itochlnery,  Appliances,  and 
Places  of  Work. 

Nature  of  UablUty. 

70.  (1896.)  Instructions  which  made  the 
liability  of  the  master  turn  upon  the  fact 
of  a  defect  In  the  appliances  instead  of  upon 
negligence  In  furnishing  and  maintaining 
such  appliances  are  erroneous.  Lincoln 
Btreet  R.  Co.  v.  Oox,  48  Neb.  807  (67  N.  W. 
740). 

71.  (1904.)  Employers  are  not  iiunrers. 
They  are  liable  for  the  consequences,  not 
of  danger,  but  of  negligence,  and  the  un- 
bending test  of  negligence  in  methods,  ma- 
chinery and  appliances,  is  the  ordinary  usage 
•f  the  business.  Weed  v.  Chicago,  8t.  P.,  M. 
d  0.  R.  Co.,  6  Unof.  623  (99  N.  W.  827). 

7a.   (1904.)   The  duty  to  furnish  safe 


tools  to  a  workman  for  use,  rests  upon  the 
contract  of  employment,  and  liability  to 
such  workman  for  furnishing  unsafe  tools 
is  upon  the  employer  who  furnishes  thnn. 
Omaha  B.  d  T.  R.  Co.  v.  Hargaaintf  6  Unof. 
418  (98  N.  W.  1071). 

Tools  and  appliances. 

 Duty  of  master  in  general. 

73.  (1893.)  It  la  the  duty  of  a  master 
to  furnish  his  servants  with  such  appliances 
for  his  work  as  are  suitable  and  may  l» 
used  with  safety,  and  it  the  servant  is  in- 
jured by  reason  of  defective  appliances  fnr- 
nlshed  by  his  master,  the  latter  will  be  liable 
for  damages  unless  he  can  show  that  he  baa 
used  due  care  in  the  selection  of  the  same. 
Leigh  V.  Omaha  Btreet  R.  Co.,  36  Neb.  131 
(S4N.  W.134).  [Overruled.  Lincoln  Btreet 
R.  Co.  V.  Cox,  48  Neb.  807.] 

74.  (1896.)  A  master  does  not  insure 
his  servants  against  defective  appliances. 
The  rule  Is  that  he  is  bound  to  use  such 
care  as  the  circumstances  reasonably  de- 
mand to  see  that  the  appliances  furnished 
are  reasonably  safe  for  use  and  that  they 
are  afterwards  maintained  in  such  reason- 
ably safe  condition.  Lincoln  Btreet  R.  Co. 
V.  Oox,  48  Neb.  807  (67  N.  W.  740). 

75.  (1897.)  It  Is  one  of  the  duties  of  a 
railroad  company,  as  a  common  carrier,  to 
receive  and  transport  over  Its  line  of  road 
cars  of  other  companies.  If  the  gauge  of  the 
road  is  suitable  and  the  cars  are  not  d^ 
fectlve  or  out  of  repair,  or  ot  such  onnseal 
and  peculiar  construction  as  to  be  unrea- 
sonably hazardons  or  dangerous  to  work 
with  or  handle.  Chicago,  B.  d  Q.  R.  Co.  9. 
Curtis,  51  Neb.  442  (71  N.  W.  48;  66  An. 
St.  Rep.  466). 

76.  (1898.) '  It  is  the  duty  of  a  master  ta 
furnish  the  servant  tools  and  ivpllaooes 
reasonably  safe  and  fit  for  the  purposes  for 
which  they  are  designed;  and  If  the  master 
neglects  to  do  this,  and  the  servant  is  In- 
jured without  fault  on  his  part,  the  defect 
in  the  instrument  or  appliance  not  being  ob- 
vious, the  master  is  liable.  Chicago,  B.  4 
g.  B.  Co.  tf.  Kellogg,  64  Neb.  127  (74  N.  W. 
454). 

77.  (1903.)  Ordinarily,  in  providing  his 
employees  with  a  place  to  work,  or  tools  and 
appilaneee  with  which  to  work,  an  employo' 
Is  bound  to  exercise  reasonable  care  to  i>^ 
sura  tho  safety  of  such  employees.  Vew 
Omaha  Thom»on-Bomton  Electric  Light  Oe. 
V.  Romi>old,  68  Neb.  71  (97  N.  W.  1030). 
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78.  (1904.)  A  master  Is  bound  to  use 
such  care  as  the  circumstances  reaaouably 
demand  to  see  that  appliances  fur^nished  his 
servants  for  use  in  his  business  are  reason- 
alily  safe.  He  is  not  liable  for  d^ects.  of 
Thich  he  has  no  notice  unless  the  exercise 
of  ordinary  care  would  have  resulted  In  no- 
tice. Cudahy  Packing  Co.  v.  Roy,  71  Neb. 
600  (99  N.  W.  231). 

79.  (1904.)  An  unqualified  Instruction 
ttuit  unless  a  master  furnished  safe  appli- 
ances for  bis  servants  he  is  liable  for  in- 
juries  to  the  latter,  Is  erroneous.  Cudahy 
Packing  Co.  V.  Roy,  71  Neb.  600  (99  N.  W. 
231). 

80.  (1907.)    The  law,  requires  masters  to 

exercise  ordinary  care  to  provide  reasonably 
safe  tools  and  appliances  for  their  servants. 
Yanderpool  v.  Partridge,  79  Neb.  166  (112 
N.  W.  318). 

81.  (1908.)  The  law  requires  a  master 
to  use  reasonable  care  to  provide  reason- 
ably safe  tools  and  appliances  with  which, 
and  a  reasonably  safe  place  in  which,  his 
servant  is  to  perform  the  duties  assigned 
him.  Kotera  v.  American  Smelting  d  Re- 
flning  Co.,  80  Neb.  648  (114  N.  W.  945). 

■  ■  Kind  in  common  and  general  use. 

82.  (1899.)  It  is  not  negligence  for  a 
master,  in  the  conduct  of  his  business,  to 
use  such  machinery  and  appliances  as  are 

in  common  and  general  use.  Omaha  Bot- 
tling Co.  V.  Theiler,  59  Neb.  257  (80  N.  W. 
821;  80  Am.  St.  Rep.  673). 

83.  (190S.)  The  master  Is  required  to 
proTlde  only  such  facilities  and  conveniences 
for  the  use  and  operation  of  machinery  by 
his  employees  as  are  In  common  and  gen- 
eral use.  Central  Granariet  Oo.  v.  A.ult,  76 
Neb.  249  (106  N.  W.  418). 

■■■■  Ncweet  and  beet. 

84.  (1894.)  The  law  does  not  require 
that  an  employer  should  furnish  his  serv- 
ants the  newest  or  the  safest  tools,  ma- 
chinery, or  appliances  for  the  performanm 
of  the  work  for  which  they  are  hired.  If 
the  master  furnishes  such  machinery,  ap- 
pliances, or  tools  to  the  servant  as  are  rea- 
sonably safe  and  fit  for  the  performance  of 
the  work  in  hand,  and  which  the  servant,  in 
the  execution  of  his  work,  by  the  exercise 
of  ordinary  care  on  his  part,  may  use  with 
reasonable  safety  to  himself,  the  master  has 
discharged  fats  duty  In  that  respect.  Mis- 
$ouri  P.  R.  Co.  V.  Baxter,  42  Neb.  793  (60 
N.  W.  1044). 

2H 


 Adaptability  for  purpose  used. 

85.  (1888.)  It  is  matter  of  law  that  it 
is  the  obligation  of  a  railroad  company  to 
furnish  to  its  employees  whose  duty  it  la 
to  handle  the  means  of  transportation  such 
tools  and  machinery,  tracks,  side  tracks, 
and  switches  as  are  reasonably  safe  and 
adapted  to  the  purpose  to  be  used,  and  in 
good  repair.  Missouri  P.  R.  Co.  v.  Lewis, 
24  Neb.  848  (40  N.  W.  401;  2  L.  R.  A.  67n). 

86.  (1893.)  It  Is  the  duty  of  a  master 
to  furnish  for  the  use  of  his  servant,  in  the 
course  of  bis  employment,  proper  and  safe 
appliances  and  Instruments  for  the  perform- 
ance of  the  services  required.  And  if  the 
master  fail  so  to  do,  he  Is  liable  for  such 
damages  as  are  the  direct  result  of  such 
negligence,  unless  the  servant  himself  Is 
guilty  of  such  negligence  as  contributes  di- 
rectly to  the  injury.  Hammond  Co.  v. 
Johnson,  38  Neb.  244  (56  N.  W.  967). 

87.  (1902.)  An  employer  is  not  liable  In 
damages  for  the  consequences  of  mere  error 
in  judgment  in  furnishing  structures,  ma- 
chinery and  appliances  for  the  use  of  his 
servants  In  the  prosecution  of  bis  business, 
unless  it  is  shown  that  such  error  is  itself 
the  result  of  negligent  or  wilful  Ignorance 
or  inattention.  O'Neill  v.  Chicago,  R.  I.  d 
P.  B.  Co.,  66  Neb.  638  (92  N.  W.  731;  60  L. 
R.  A.  443). 

88.  (1906.)  The  mere  fact  that  a  chain, 
upon  which  the  plaintiff  and  other  workmen 
were  pulling,  broke  while  being  used  for  the 
purpose  for  which  It  was  furnished,  and  had 
broken  and  been  repaired  on  former  occa- 
sions  while  being  thus  used,  is  not  of  itself 
sufficient  to  show  conclusively  that  It  was 
not  reasonably  adapted  to.  and  safe  for,  the 
purpose  for  which  it  was  furnished.  Stand- 
ard DiatilUng  <G  Distributing  Oo.  v.  Harris, 
76  Neb.  480  (106  N.  W.  582). 

89.  (1906.)  Ordinarily,  It  Is  the  duty  of 
an  employer  to  see  that  the  tools  and  appli- 
ances which  he  furnishes  his  employees  are 
reasonably  fit  and  safe  for  the  use  for  which 
they  are  furnished,  but  this  does  not  relieve 
the  employee  from  the  exercise  of  his  own 
judgment  in  the  use  thereof,  and  if  he  puts 
them  to  a  use  for  which  they  are  not  de- 
signed or  furnished,  or  subjects  them  to  a 
strain  beyond  their  capacity  to  bear,  and  is 
Injured  in  consequence,  the  employer,  in  the 
absence  of  special  circumstances,  is  not 
liable.  Standard  DiHilling  &  DMribuHng 
Co.  V.  Harris,  76  Neb.  480  (106  N.  W.  682). 

90.  (1906.)   Ordinarily,  it  is  the  duty  of 
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an  employer  to  use  reasonable  care  that  the 
tools  and  appliances  which  he  furnishes 
his  employees  are  reasonably  fit  and  safe 
for  the  use  for  which  they  are  furnished, 
biit  this  does  not  relieve  the  employee  from 
the  exercise  of  his  own  Judgment  in  the  use 
thereof.  Balialturjf  v.  Prets  PublUhing  Co., 
76  Neb.  849  (108  N.  W.  136). 

Horses. 

91.  (1893.)  Where  a  master,  a  corporar 
tlon,  furnished  a  horse,  tor  the  use  of  its 
servant  in  the  line  of  his  employment, 
wherein  said  horse  Injured  the  servant,  the 
jury  were  properly  instructed  that  even  if 
they  should  find  the  horse  was  vicious  and 
dangerous,  still  that  the  i^ntlff  could  not 
recover  unless  the  Jury  further  found 
from  the  testimony  that  the  master,  through 
its  managers  or  officers,  knew,  or  by  the  ex- 
ercise of  proper  care  and  dUlgence  might 
have  known,  of  the  vicious  and  dangerous 
character  of  the  horse.  Bammond  Company 
t\  Johruon,  38  Neb.  244  (56  N.  W.  967). 

92.  (1903.)  An  employer's  act  of  un< 
bridling.  In  connection  with  the  driver,  a 
mare  theretofore  always  gentle  and  tract- 
able, and  putting  on  her  a  halter,  and  then 
leaving  fae»  ordinary  driver  to  lead  her  to 
a  feed-b<a  to  eat,  and  doing  this  in  front 
oE  a  tent  on  the  state  fftlr  grounds  without 
unhitching  her  from  the  wagon,  to  which 
she  was  attached,  there  being  nothing  In 
the  surroundings  apparently  calculated  to 
frighten  the  mare,  held,  not  negligent  nor 
creating  any  liability  of  the  employer,  al- 
though immediately  after  she  became  un- 
manageable, and  ran  ores  the  driver  and 
fatally  injured  him.  Fifer  v.  Burch,  68  Neb. 
217  (94  N.  W.  107). 

Fallmre  to  fuzniah  clothe*  for  infant  mtt- 
aat. 

93.  (1885.)  Where  an  Infant  plaintiff  ot 
the  age  of  eleven  years  resided  with  the  de* 
fendant,  and  where  It  was  his  duty  to  keep 
such  infant  properly  clothed.  If  she  left  his 
house  on  a  very  cold  day  to  return  to  her 
own  house  a  mile  and  a  half  distant,  and 
defendant  had,  in  violation  ot  his  duty  and 
through  negligence,  failed  to  provide  suf- 
ficient clothing,  and  she  was  by  neason 
ther«o£  iMdly  trozm,  the  defendant  would 
be  liable  for  sneh  damages  as  were  cluu^ 
able  to  his  want  of  care.  NeUon  v.  Johanr 
sen,  18  Neb.  180  (24  N.  W.  780;  64  Am.  Rep. 
806). 

Flaoee  to  work. 

94.  (1889.)  The  lessee  of  a  building  who 
erects  a  freight  and  pMMncw  elev^r 
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therein  for  the  use  of  himself  and  enplivees 
is  liable  to  one  who  is  casually  employed  as 
an  expressman  for  injuries  received,  hr  Fsa- 
son  of  the  weakened  and  rotten  condltlOB 
of  such  elevator,  and  from  which  he  after- 
wards died.  Oberfelder  v.  Dor<m,  26  Neb: 
118  (41  N.  W.  1094;  18  Am.  St.  Rep.  771). 

95.  (1906.)  The  use  in  a  cross  arm  ot 
an  electric  light  pole,  of  a  bolt  which  pro- 
jects one-quarter  of  an  indi  b^ond  the  nir 
face  thereof,  is  not  negligence  sufficient  to 
render  the  company  liable  to  a  lineman 
whose  safety  belt  became  unsnapped  troin 
its  ring  by  coming  In  contact  with  such  bolt 
ZAncoJn  Ons  d  Electric  Light  Co.  v.  Tnowm, 
74  Neb,  257  (104  N.  W.  153). 

96»  (1906.)  An  Instruction.  In  an  action 
by  a  servant  for  personal  Injuries,  that  tells 
the  Jury  the  nuster  owes  his  servant  rea- 
sonable care  and  prudence  in  proriding  a 
safe  place  to  work  la  not  objectionable  as 
making  a  master  the  insurer  of  a  servanfi 
safety.  Oudahy  Packing  Co.  v.  WCMOloiOiki, 
76  Neb.  786  (106  N.  W.  1007). 

97.  (1906.)  The  master  does  not  guar- 
antee the  safety  of  his  servants.  He  is  not 
bound  to  furnish  them  an  absolntdy  aafs 

place  to  work  In,  but  is  bound  simply  to 
use  reasonable  care  and  prudence  in  provid- 
ing such  a  place.  Cudahj/  PacKing  Co.  v. 
Wesolowaki.  75  Neb.  786  (106  N.  W,  1<M»7). 

Knowledge  of  defects. 

98.  (1884,)  The  following  instructioa 
was  given  to  the  Iwty  on  the  trial:  "Even 
If  the  agents  of  the  defendant  who  had 
charge  of  the  engines  on  defendant's  toad 
and  the  duty  of  their  repair  did  not 
positively  know  that  the  engine  was  uDBsfe, 
yet  It  it  was  in  fact  unsafe  and  they  had  re- 
ceived such  reports  in  regard  to  It  as  ought 
to  have  put  them  on  their  guard  and  to  have 
led  by  the  use  of  proper  dlligenee  to  knowl- 
edge of  the  facts,  the  defendant  mist  be 
held  to  the  same  liability  as  if  their  agents 
had  actual  knowledge."  H^,  Not  eiro- 
neous  as  not  designating  particularly  the 
agents  by  whose  knowledge  the  defendant 
wonld  be  held  liable,  as  when  applied  to  tba 
evidence,  there  could  be  no  mistake  as  to 
the  a^ts  referred  to.  Sknus  Citj/  A  P.B. 
€fo.  V.  FiNtairnm,  IS  Neb.  678  (20  N.  V- 
860;  49  Am.  Rep.  724). 

99.  (1896.)  A  master  Is  net  lUble  for 
defects  of  which  he  haa  no  notice,  nnlesB  the 
exercise  of  ordlnitfy  care  would  have  re- 
sulted In  notice.  Lincoln  Btroet  B.  09.  v. 
Cox,  48  Neb.  807  (67  N.  W.  740). 
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100.  (1&08.)  Facts  held  to  justify  an  In- 
ference tbat  a  careful  inspection  of  a  brake 
by  a  competent  Inspector  would  hare  re- 
Tealed*  Its  defective  condition  although  such 
defect  was  so  latent  in  character  as  not  to 
be  discoTorable  at  a  glance  by  one  inexpe- 
rienced in  brake  construction.  Union  Stoch 
Yar<h  Co.  V.  Goodwin.  67  Neb.  138  (77  N. 
W.  357). 

101.  (IdOS.)  An  open  and  obvious  de- 
fect is  one  which  is  manifest  to  the  sense  of 
observation,  open  and  readily  discernible, 
whether  It  arises  from  the  nature  of  the 
business,  the  particular  manner  in  which  it 
is  conducted,  or  the  use  of  defective  utd  un- 
safe appliances.  New  Omaha  Thomto*- 
Bouston  Electric  Light  Co,  v.  Aon&old,  78 
Neb.  878  (102  N.  W.  476;  10(  N.  W.  813). 

108.  (1906.)  Where  an  employer's  su> 
peiintendent  is  notified  of  a  defect  in  the 
steam  pipes,  near  where  servant  is  working, 
ft  cannot  be  said  the  master  showed  rea- 
sonable care  and  diligence  where  the  detect 
Is  not  repaired.  Cudahy  Packing  Co.  v. 
Weaolowtki,  76  Neb.  786  (106  N.  W.  1007). 

Ballread  tracks  and  road-beds. 

193.  (1888.)  The  construction  and  ope- 
rating of  a  railroad  without  blocking  Its 
frogs  and  switchee  Is  not  n^llgence  per  e$ 
of  which  a  court  will  take  Judicial  action 
upon  proof  of  the  fact  ot  such  constractlon 
and  operating,  and  failure  to  block  the  frogs 
and  switches,  only.  MiaBouri  P.  S.  Co.  v. 
Lewi*,  84  Nab.  M8  (40  N.  W.  401;  2  L.  R. 
A.  67n). 

IM.  (18M.)  A  rtilroad  company  Is  only 
required  t*  coerdse  reasonable  and  ordinary 
care  and  diligence  In  furnishing  its  em- 
ployees reasonably  safe  road-bed,  machin- 
ery, and  appliances  fop  the  operation  of  its 
road.  The  law  does  not  Impose  the  absolute 
dnty  of  providing  a  reasonably  safe  road- 
way, but  makes  tiie  company  liable  for  neg- 
ligence In  tbat  regard.  Chicago,  B.  d  Q.  B. 
Oo.  V.  Oprter,  68  Neb.  1  (78  N.  W.  3S9). 

105.  (1901.)  A  railroad  company  held 
negligent  In  falling  to  block  with  wood  the 
space  between  guard  rail  and  main  rail  on 
its  track.  O'Neill  v.  Chicago,  R.  I.  d  P.  B. 
Co.,  62  Neb.  868  (86  N.  W.  1098).  [Reversed 
on  rehearing.   66  Neb.  638.] 

Comings  and  guards  for  dangerous  ma- 
ohbiery. 

106.  (1901.)  An  instpuction  that  the  de- 
fendant  vould  not  be  liable  if  the  machine 
operated      plaintiff  was  the  one  in  general 


use  for  its  purpose,  and  in  good  repair,  even 
it  the  Jury  should  find  the  shield  would  ad- 
mit plaintiff's  fln^rs  and  hand  between  it 
and  the  drum,  was  not  erroneously  refused. 
The  court  was  not  called  upon  to  decide  as 
to  the  possibility  of  such  a  machine's  admit- 
ting plaintiff's  hand.  Swift  A  Co.  v.  HoUni- 
bek,  62  Neb.  31  (86  N.  W.  90U). 

107.  (1901.)  A  statement  of  the  employ- 
er's duty  to  furnish  "a  reasonably  safe  place 
to  work,"  where  evidence  shews  employee 
worked  at  rear  of  a  machine,  close  to  two 
swiftly  revolving  scrapers,  each  furnished 
with  several  knives  which  worked  against  a 
drum  revolving  beneath  them,  against  which 
latter  it  was  the  duty  of  the  employee  with 
Us  left  hand  to  press  entrails  to  draw  them 
oat  beneath  the  scrapers,  and  where  it  tends 
to  show  a  detective  shield  over  tbe  scrapers, 
is  not  contradictory  of  an  Instruction  to  find 
for  the  employer  It  machine  was  not  de- 
fective and  does  not  assume  the  existence 
of  negligence  in  other  respects.  Swift  4  Co. 
V.  Holoubek,  62  Neb.  81  (86  N.  W.  900). 

Inspection. 

108.  (1889.)  It  is  the  duty  of  the  owner 
and  operator  of  a  passenger  elevator  to  in- 
spect the  timbers  and  machinery,'  from  time 
to  time,  to  ascertain  wh^her  they  are  still 
sate  and  sufficient  to  do  their  work.  Ober- 
felder  v.  Doran,  26  Neb.  118  (41  N.  W.  1094; 
18  Am.  St.  Rep.  771). 

109.  (1898.)  A  person  or  ewporation 
using  the  cars  or  appliances  of  another  per- 
son or  corporation,  as  to  its  employees,  uses 
such  cars  or  appliances  charged  with  the 
same  duty  as  to  inspection  as  if  they  were 
his  or  its  own.  Union  Stock  Yard*  Co,  v. 
Ooodwtn,  67  Neb.  138  (77  N.  W.  367). 

110.  (1898.)  It  was  the  dutjr  of  a  sU- 
tion  agent  to  set  the  brakes  on  cars  left  at 
his  station,  but  It  was  not  bis  duty  to  in- 
spect the  brakes  on  such  cars,  nor  to  repair 
them  if  he  discovered  them  out  of  order,  and 
such  agent  had  the  right  to  presume  that 
tbe  car  brake  was  in  proper  eondltlon  and 
reasonably  fit  for  the  purposes  ton  which  it 
was  designed.  Chicago,  B.  £  Q.  R.  Co.  v. 
Kellogg,  54  Neb.  127  (74  N.  W.  454). 

111.  (1898.)  To  Inspect  a  car  brake  may 
require  more  than  a  simple  glance  at  it. 
Such  a  test  must  be  applied  as  would  prob- 
ably reveal  a  defect  If  one  existed;  and  the 
neglect  of  a  car  inspector  to  make  such  a 
test  is  evidence  of  negligence.  Union  Stock 
Tardt  Co.  V.  Ooodwin,  67  Neb.  138  (77  N. 
W.  SW). 
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112.  (1903.)  The  duty  of  an  employer 
to  provide  his  employees  with  a  safe  place 
to  work,  and  proper  tools  and  appliances,  Is 
a  conUmiing  one,  and  the  employer  Is  also 
bound  to  Jieep  such  place,  tools  and  appli- 
ances In  a  reasonably  safe  condition,  and 
to  make  seasonable  inspection  with  that  end 
in  view.  New  Omaha  Thomaon-Houaton 
Electric  Light  Co.  v.  RomJ>old,  68  Neb  71 
(97  N.  W.  1030). 

113.  (1903.)  Where  from  the  nature 
of  the  work,  the  contract  of  employment, 
or  other  facts  and  circumstances,  the  duty 
to  make  inspection  and  discover  defects 
dovolTSB  upon  the  employee,  the  employer  is 
not  liable  for  an  injury  resulting  to  such 
employee  from  a  defect  which  the  latter,  by 
reasonable  Inspection,  would  have  discov- 
ered. New  Omaha  Thomson-Houston  Eleo- 
tHc  Light  Co.  v.  Romltold,  68  Neb.  71  (97  N 
W.  1030). 

C.  Bules  and  Orders. 
Necessity  of  notice. 

114.  (1899.)  A  railroad  company's  rules 
of  which  an  employee'  had  no  notice  are  not 
binding  on  bim.  Chicas/o,  B.  d  Q.  R.  0o.  v. 
Oyster^  68  Neb.  1  (78  N.  W.  359), 

Negligence  in  giving  order. 

115.  (1904.)  It  Is  not  negligence  per  h 
for  a  conductor  of  a  freight  train  while  en- 
gaged In  switching  cars  at  a  station,  to  order 
an  experienced  brakeman  to  board  and  stop 
&  car  moving  at  a  speed  of  from  four  to  six 
miles  an  hour.   Weed  v.  Chicago,  8t.  P.,  M. 

O.  R.  CO.,  6  Unof,  623  (99  N.  W.  827). 

116.  (1904.)  Where  a  conductor  of  a 
freight  train  ordered  an  experienced  brake- 
man  to  board  and  stop  a  car  moving  at  a 
speed  of  from  four  to  six  miles  per  hour, 
and  It  appears  from  the  evidence  that  the 
act  ordered  to  be  performed  Is  a  usual  and 
customary  act,  performed  by  freight  brake- 
men  generally,  under  like  circumstances, 
the  giving  of  the  order  will  not  be  imputed 
to  the  company  as  negligence.  Weed  v.  Chi- 
cago. 8t.  P.,  M.  A  O.  R.  Co.,  6  Unof.  623  (99 
N.  W.  827). 

D.  Warning  and  Instmctingr  Servant. 
Duty  to  warn  in  general. 

117.  (1898.)  It  is  the  duty  of  an  em- 
ployee to  warn  and  instruct  an  employee 
who  by  reason  of  fals  youth,  inexperience, 
ignorance  or  want  of  mental  capacity  may 
fall  to  comprehend  the  dangerous  character 
of  hli  employment,  or  the  hazard  of  the 
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Tvork.  Norfolk  Beet-Bugar  Co.  v.  Eight,  &6 
Neb.  162  (76  N.  W.  666). 

118.  (1903.)  If  an  employer  has  knowl- 
edge that  the  servant  will  be  exposed  to 
risks  and  dangers  in  any  labor  to  which  he 
Is  assigned,  and  knows  or  ought  to  know 
that  the  servant  is  for  any  cause  disquali- 
fied to  know,  appreciate  and  avoid  such  dan- 
gers, the  same  not  being  obvious  to  the  serv- 
ant, then  it  becomes  the  master's  dut;  to 
give  such  reasonable  cautions  and  lnstra^ 
tions  as  to  reasonably  enable  the  servant, 
exercising  due  care,  to  do  the  work  with 
safety  to  himself;  and  a  failure  to  do  bo 
renders  the  master  guilty  of  a  breach  of 
duty,  for  which  he  would  be  legally  respon- 
sible. Evan*  Laundry  Co.  v.  Oravford,  67 
Neb.  153  (93  N.  W.  177). 

119.  (1903.)  When,  from  Inexperience  or 
disqualifying  causes,  by  reason  of  youth  or 
otherwise,  the  duty  devolves  upon  the  mu- 
ter to  give  such  reasonable  Instructions  and 
cautions  to  the  servant  regarding  dangers  In 
the  performance  of  his  duties  aa  will  lest 
avoid  an  Injury  by  reason  of  such  dangers 
and  the.  master  had  done  so,  then  the  serv- 
ant is  upon  the  same  tooting  as  any  other 
employee  and  Is  deemed  In  law  to  have  as- 
sumed the  usual  and  ordinary  risk  Incident 
to  his  employment  Evans  Laundry  Co.  v. 
Crawford,  67  Neb.  163  (93  N.  W.  177). 

120.  (1906.)  Whether  It  is  incumbent 
upon  a  master  to  warn  his  servant  of  the 
hazards  attending  the  business  in  which 
he  Ib  engaged  must  be  determined  from  the 
tftcts  and  circumstances  shown  to  exist. 
Central  Oranariet  Co.  v.  Autt,  75  Neb.  149 
(106  N.  W.  418). 

Experienced  employeOb 

121.  (1899.)  A  servant  who,  from  the 
length  or  cliaracter  of  previous  service  or 
experience,  may  be  presumed  to  know  the 
ordinary  hazards  attending  the  proper  con- 
duct of  a  certain  buslDess,  Is  not  entitled, 
as  an  absolute  right,  to  the  same  or  similar 
notice  of  dangers  Incident  to  the  employ- 
ment as  if  he  were  ignorant  of,  or  Inexperi- 
enced in,  the  particular  work.  Omaha  Bot- 
tling CO.  V.  Theiier,  59  Neb.  267  (80  N.  W. 
821;  80  Am.  St.  Rep.  673). 

122.  (1904.)  A  servant  who,  from  the 
length  or  character  of  previous  service  or 
experience,  may  be  presumed  to  know  the 
ordinary  hazards  attending  the  proper  con- 
duct of  a  certain  business,  is  not  entitled,  as 
an  absolute  right,  to  the  same  or  similar 
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notlM  of  dangers  Incident  to  the  employ- 
ment as  If  he  were  ignorant  of,  or  inex- 
iwrienced  In,  the  particular  work.  Weed  v. 
Chicago,  St.  P.,  M.  d  O.  R.  Co.,  5  Unof.  623 
(99  N.  W.  827);  (1906)  Central  Oranariea 
Co.  V.  J.UU,  75  Neb.  249  (106  N.  W.  418). 

m.  (1899.)  An  infant  mgaglnK  In  a 
hazardous  emploTment  Is  entitled  to  warn- 
ing of  dangers  which,  on  account  of  youth 
and  inexperience,  he  does  not  fully  compre- 
hend. Omaha  Bottling  Co.  v.  Theiler,  59 
N«h.  2S7  (80  N.  W.  821;  80  Am.  St  Rep. 
678). 

124.  (1899.)  A  master  Is  liable  to  an  in- 
fant  who  has  been  Injured  In  hie  serrice  in 
coDsequence  of  being  exposed  to  a  danger 
which,  on  account  of  his  youth  and  want  of 
experience,  he  did  not  tally  nndwrstand  and 
appreclatft.  Bnt  if  the  Intent,  from  the 
length  and  character  of  bis  prevloua  serrloe, 
was  familiar  with  the  dangers  of  the  em- 
ployment, be  cannot  recover.  Omaha  Bot' 
tling  Co.  V.  Theiler,  69  Neb.  267  (80  N.  W. 
821;  80  Am.  St.  Rep.  673). 

126.  (1903.)  In  an  action  tor  injuries 
sustained  by  plaintiff,  an  infant,  while  em- 
ployed in  a  laundry,  claiming  negligence  of 
defendant  In  not  giving  proper  Instructions 
la  the  use  of  machinery,  an  instruction,  to 
tbB  effect  th^  If  plaintiff  had  such  Instmc- 
tlona  as  would  warn  a  reasonably  prudent 
pwson  of  like  age  operlence  then  the 
defendant  was  not  obliged  to  give  further 
instruction,  should  have  been  given.  EvaM 
Laundry  Co,  v.  Oratoford,  67  Neb.  163  (98 
N.  W.  177). 

126.  (1908.)  An  Infant  engaging  In  a 
hazardous  employment  Is  entitled  to  warn- 
ing from  the  master  of  dangers  which,  on 
account  of  youth  and  Inexperience,  he  does 
not  comprehend  and  appreciate;  and  If  such 
warnings  be  not  given,  or  If  they  be  inade- 
quate, Uie  nuBter  Is  in  fault  and  must  an- 
Bw«r  fior  the  conseQuences.  Bvaiu  Laundry 
Oo.  V.  Crawford,  67  Neb.  16S  (H  N.  W.  177). 

Obvious  and  latent  dangers. 

137.  (1897.)  Where  an  employe  working 
on  a  gravel  train,  while  standing  on  the 
platform  of  the  caboose,  heard  an  order  of 
the  foreman  to  tbe  engineer  to  poll  the 
train  up  a  train  length,  and  such  train  was 
pulled  up  at  the  rate  of  a  mile  and  a  half 
an  hour,  and  on  being  stopped  the  employee 
wu  Jerked  against  the  brake,  the  foreman 
wu  aok  nasIlgiBt  In  falUnc  to  warn  the 


employee  that  the  train  was  about  to  be 
stopped,  (/nton  P.  R.  Co,  ».  Uoyle,  60  Neb. 
655  (70  N.  W.  43). 

128.  (1904.)  In  an  action  by  a  telephone 
lineman  for  Injuries  resulting  from  a  fall 
from  the  top  round  of  a  ladder  on  which  he 
was  standing  while  endeavoring  to  drive  a 
wooden  plug  between  the  bricks  In  a  wall, 
held  that  his  employer  was  not  negligent  In 
falling  to  warn  him  of  the  danger  of  such 
position.  Fremont  Telephone  Co.  v.  Keeter, 
72  Neb.  613  (101  N.  W.  245). 

B.  Vellow-Serrants. 
LlaUUty  for  n^llgence  In  geneiaL 

129.  (1894.)  Employment  in  the  service 
of  a  common  master  is  not  alone  sufficient 
to  constitute  two  men  fellow-servants  within 
the  rule  exempting  the  master  from  liability 
to  one  for  injuries  caused  by  the  negligence 
of  the  oOier.  To  make  the  rule  applicable 
there  must  be  some-  consociation  In  the  same 
department  of  duty  or  line  of  employment. 
Union  P.  R.  Co.  v.  Erickson,  41  Neb.  1  (69 
N.  W.  847;  29  L.  R.  A.  187). 

180.  (1898.)  It  is  not  the  law,  except 
where  made  so  by  statute,  that  a  master  Is 
liable  to  a  servant  for  an  injury  which  the 
latter  has  received  through  the  negligence 
of  a  fellow-servaot.  Chicago,  B.  <£  0.  R-  Co. 
V.  Kellogg,  64  Neb.  127  (74  N.  W.  464). 

181.  (1898.)  The  general  rule  Is  that 
where  a  master  Is  not  guilty  of  negligence 
in  the  selection  or  retention  of  servants,  nor 
In  furnishing  them  with  suitable  appliances 
for  the  performance  of  the  work  in  which  he 
employs  them,  he  is  not  answerable  to  one 
of  them  for  an  injury  caused  by  the  negli- 
gence of  a  fellow-servant  while  both  are  en- 
gaged In  the  same  work  In  the  same  depart- 
ment of  the  master's  business.  Miasouri  P. 
B.OO.V.  Lyons,  64  Neb.  633  (75  N.  W.  31). 

Vice-principals. 

132.  (1886.)  Where  an  under-boss  of 
a  graTel  train  took  a  gang  of  men,  in  pur> 
suanoe  to  an  order  tnm  his  superior,  and 
started  to  dig  out  a  oar  that  had  been  hurled 
1^  the  cavbig  in  of  a  hlgji  embankment,  and 
he  is  killed  by  the  embankment  caving  In  on 
him,  the  railroad  company  Is  liable,  there 
being  a  failure  to  provide  the  usual  watch 
to  give  notice  of  danger  of  such  cave-in. 
BwrUngton  4  M.  R.  B.  Co,  v.  Crockett,  19 
Neb.  US  (S8  N.  W.  921). 

183.  (1889.)  A  person  who  Is  clothed  by 
a  corporation  with  the  control  and  manage- 
ment oi  a  dlsttnet  department.  In  wUeh  Us 
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duty  Is  that  of  direction  and  superintend- 
ence. Is  a  Tlcfrfrrlncfpal.  Chicago,  B.  Q.  It. 
Co.  V.  BulUvan,  27  Neb.  673  (43  N.  W.  415). 

134.  (1898.)  The  evidence  In  this  case 
Justified  the  Jury  in  finding  that  the  agent 
who.  in  the  employ  of  a  common  master 
with  the  servant,  directed  the  senrant  to 
use  a  vicious  horse,  whereby  said  servant 
was  injured,  was  not  his  mere  co«ervant, 
but  in  giving  the  instruction  aforesaid  was 
a  Tice-princlpal,  and  the  master  was,  there- 
fore, properly  held  liable  for  the  injuries  re* 
«eived  by  the  sorvant  In  obeying  such  In- 
struction. Hammond  Co.  v.  Johnton^  Sft 
Neb.  244  (56  N.  W.  967). 

136.  (1897.)  A  conductor  In  charge  of  a 
freight  train  sustiUns  toward  brakemen 
thereon  oi^yloyed  the  relation  of  a  vlce- 
prlndpal,  and  towards  them  hto  negllcanoe 
In  the  line  M  his  duty  Is,  presumably,  the 
negligence  of  bis  prlpcipal.  Clarh  v. 
Bughea,  51  Neb.  780  (71  N.  W.  776), 

136.  (1897.)  The  meet  satisfactory  ert 
deuce  that  one  is  a  vice-principal  is  ttiat  hia 
co-employees  are  under  his  supervision  and 
control  and  subject  to  liis  orders.  UnUm  P, 
B.  Co.  V,  Doyle.  60  Neb.  665  (70  N.  W.  43). 

137.  (1897.)  Whether  one  of  sevend 
employees  of  the  same  master  Is  a  Tlce> 
principal  as  to  his  co-employees,  or  whether 
all  are  fellow-servants,  is  not  always  a  ques- 
tion of  fact,  nor  always  a  question  of  law. 
Oenerally  it  is  a  mixed  question  of  law  anA 
fact,  and  to  be  determined  in  any  case  by 
the  particular  tacts  and  drcnmstances  la 
evidence  In  the  case  In  vhich  It  is  pre- 
sented. Union  P.  B.  Co.  v.  i>0vle,  M  NelK 
565  (70  N.  W.  43). 

188.  (1897.)  The  tact  that  one  ttonptoyee 
is  rested  with  authority  to  hire  and  dis- 
charge a  coemployee  is  not  conclusive  evi- 
dence that  as  to  such  co-employee  be  la  a 
vlce-prlaclpal;  nor  does  It  follow  that  cme 
employee  la  not  a  vice-pclncipal  as  to  hla 
oo-employees  because  not  vested  with,  the 
antbority  to  hire  and  dlscluurge  them.  Union 
P.  R.  Co.  V.  Doyle,  60  N^.  6&6  (70  N.  W. 
43). 

13».  (1897.)  A  section  hand  who  was  In- 
jured white  working  with  tlie  sectlMi-bosa, 
section-crew,  and  others  on  a  gravel  train* 
Mid  not  a  fellowHservant  of  the  foreman  at 
the  tndn,  but  that  the  latter  was  a  vlce-prln- 
cipaL  Union  P.  R.  Go.  v.  Doyle,  M  Neb.  665 
(70  N.  W.  43). 

140.   (I9n.)  A  femwui  who  has  tbe 


management,  superlntwidettce  and  control  of 
a  tvanch  of  dtfendant's  woiic  is  net  a  fellow- 
servant  with  a  workman  under  him.  How 
Omaka  Tlum»on-B<nuton  Bleetrie  LiffM  €o. 
V.  BtMwiH,  Sa  Neb.  180  (87  N.  W.  27). 

Superior  and  inferior  servants. 

141.  (1884.)  A  conductor  of  a  construe- 
tton  train  on  a  railroad,  with  a  gang  of  men 
engaged  to  work  as  day  laborers  for  tb» 
railroad  company  but  undw  the  Immediate 
orders  of  such  condnctor,  is,  as  to  sudt  mea. 
the  vice-principal  of  the  railroad  oomptny 
and  not  a  fellow-servant  of  such  men.  And 
an  act  of  gross  negligence  on  the  part  of 
such  cmductor,  whereby  the  lives  of  sucb 
men  are  placed  in  jeopardy  while  working 
under  fate  immediate  order  and  diroctlaa. 
and  one  of  them  is  UUed,  Is  the  nagUieaee 
of  the  company,  for  which  it  Is  liable.  (W- 
copo,  8t.  P.,  M.dO.B.  Co.  V.  Lund^Tom,  16 
Neb.  254  (20  N.  W.  198;  49  Am.  Rep.  718). 

142.  (1886.)  A  sub-boss  under  the  Imme- 
diate control  and  direction  of  the  conductor 
or  the  person  In  charge  of  a  gravel  train,  1b 
not,  as  to  such  conductor  or  person  tn 
charge  of  the  train,  a  feUow-awvant.  Bar- 
Ungton  d  M.  B.  B.  Oo^  v.  Orwikett.  II 

138  (W  N.  W.  9W). 

143.  (1886.)  The  conductor  of  a  gravel 
train  on  a  railroad,  with  a  gang  of  men 
under  his  imhiediate  control.  In  the  en^lDT 
of  the  railroad  company,  Is,  as  to  sudi  nm, 
the  vice-principal  of  the  railroad  company 
and  not  a  fellow-eervuit.  BnrJtnffUm  d  M. 
R.  B.  Co.  V.  Crockett,  19  Neb.  ZS8  (29  N.  W. 
921). 

144.  (1888.)  Where  a  company  of  mea 
under  Hie  control  of  a  foreman,  engaged  In 
the  business  of  repairing  bri^m  watB^ 
tanks,  and  telegraph  lines  along  a  Hne  of 
railway,  in  going  to  and  from  their  labor  on 
a  hand  car  on  such  railway,  are  directed  by 
the  foreman  to  take  hold  of  the  rear  of  a 
fielgSit  train,  and  when  the  latter  attained 
a  dangerona  speed  were  ordered  to  let 
and  one  of  them  not  bearing  the  order  wu 
thrown  from  the  car,  when  the  fomnaa 
applied  the  brakes,  the  company  is  liable  tor 
his  injuries.  Bioux  City  d  P.  B.  Oo.  V. 
Bmiih,  22  Neb.  775  (36  N.  W.  266). 

146.  (1888.)  The  fonmaa  of  a  oaavaay 
of  men  engaged  In  the  btwbiess  of  repaWst 
bridges,  water  tanks,  and  tel^rraidi  Unas  on 
a  line  of  railway,  who  has  power  to  ceatrol 
and  direct  t3ie  suvementa  of  hia  men.  Is  ast 
a  iellow-Bsrvnt  «C  one  of  the  man  under  Ue 
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control.  Sioitx  City  4  P.  B.  Co.  v.  Smith, 
22  Neb.  775  (36  N.  W.  286). 

146.  (1889.)  A  car  repairer,  under  whose 
care  and  direction  another  person  Is  placed 
in  order  to  leant  the  duties  of  such  employ- 
DMBt,  1b  not  a  fellow-servant  of  the  latter. 
Chicago,  B.  A  Q.  R.  Co.  v.  SuUivan,  27  Neh. 
678  (  43  N.  W.  415). 

147.  (1893.)  Where  a  foreman  In  charge 
of  several  laborers  engaged  In  putting  ice 
Into  an  ice-house  by  mmns  of  a  chute,  sends 
one  of  them  to  dislodge  a  cake  of  Ice  that 
bad  stack  in  the  chute,  and  while  so  engaged 
the  foreman  caused  another  block  of  ice  to 
descend  In  the  chute  and  the  laborer  is 
injured,  he  being  engaged  In  the  execution 
of  orders  of  a  superior,  the  company  Is  liable 
tar  the  Injuries.  Cryttal  Ice  Co.  v.  Sherlock, 
37  Neb.  19  (55  N.  W.  294). 

148.  (1901.)  There  being  no  conflict  In 
evidence  as  to  powers  and  duties  of  the  fore- 
man IQ  question.  It  Is  not  error  to  instruct 
the  jury  that  he  was  not  a  fellow-servant, 
and  that  his  negligence  was  imputable  to 
the  employer.  Neto  Omaha  ThomeortrHoua- 
ton  Electric  Light  Co.  v.  Baldtoin,  68  Neb. 
180  (87  N.  W.  27). 

149.  (1902.)  Negligent  act  of  a  foreman, 
with  general  control  and  authority  to  employ 
and  discharge  Torkmen,  In  ordering  a  sub* 
Ject  workman  upon  an  elevator,  and  himself 
operating  the  elevator  with  negligence,  to 
the  workman's  injury,  properly  r^:ardeu  by 
the  trial  court  as  not  the  act  of  a  fellow-serv 
ant  but  of  a  vice-principal.  Swift  A  Co.  v. 
BJHse,  63  Neb.  789  (89  N.  W.  ZIO;  67  L.  R. 
A.  147). 

160.  (1907.)  Where  one  servant  Is  placed 
la  a  position  of  subordination  to,  and  sub- 
ject to  the  control  of,  another  servant  of  a 
oomnum  maater,  and  Is  Injured,  without 
fiuilt  of  fata  own.  In  the  performance  of  his 
duty,  and  through  the  negligence  of  his 
superior,  while  acting  in  the  common  serv- 
ice, an  action  lies  against  the  master.  Bell 
V.  Rocheford,  78  Neb.  304  (110  N.  W.  646). 

161.  (1907.)   A  common  laborer  engaged 

In  wheeling  concrete  and  In  assisting  the 
carpenter  who  Is  constructing  the  forms  for 
the  concrete,  and  wbo  receives  his  Instruc- 
tl<HiB  from  such  carpenter,  is  not  a  fellow- 
sai«nt  of  the  latter.  Bell  v.  Rocheford,  78 
Neb.  304  (110  N.  W.  646). 

fmmOB  engaged  In  same  kind  of  work. 

1^.  (1895.)  A  brakeman  is  a  fellow- 
■BTTUit  of  another  brakeman  when  both  are 


employed  on  the  same  train;  and  an  accident 
which  happens  to  one  aolely  by  reason  of 
the  negligence  of  the  other  does  not  render 
liable  for  consequent  damages  the  common 
employer  of  both.  Chicago,  B.  A  Q.  R.  Co.  v. 
Boward,  45  Neb.  670  (63  N.  W.  872). 

163.  (1898.)  Where  two  switching  crews 
are  In  the  employ  of  the  eame  railway  com- 
pany, subject  to  the  control  and  direction  of 
the  same  yardmaster,  no  member  of  either 
of  said  crews  having  any  right  of  control  or 
direction  over  any  member  of  the  other  crew, 
both  crews  simultaneously  engaged  In 
switching  the  same  cars  from  one  part  to 
another  of  the  same  switch  yard,  then  the 
two  crews  and  the  members  thereof  are 
consociated  in  the  same  department  of  duty 
or  line  of  employment,  and  each  member  of 
one  crew  ta  the  fellow-servant  of  each  mem- 
ber of  the  other  crew.  Jfistouri  P.  B.  Oo.  v. 
Lyong,  64  Neb.  683  (76  N.  W.  31). 

 Duration  of  relation  after  61oae  of 

day's  work. 

154.  ( 1906. )  Where  several  employees, 
all  engaged  In  the  same  work,  have  finished 
the  day's  work  and  are  preparing  to  leave 
the  establishment,  the  relation  of  fellow- 
servant  does  not  cease,  thereby  rendering 
the  master  liable  for  Injuries  to  one  em- 
ployee by  the  carelessness  of  another. 
Baker  v.  Bwift  A  Co.,  77  Neb.  749  (110  N. 
W.  654). 

Servants  In  dUf erent  departments  of  work. 

166.  (1889.)  In  an  action  to  recover  for 
personal  injuries  sustained  by  a  switchman 
by  reason  of  a  defect  In  the  engine,  an  in- 
struction that  If  the  Injury  was  the  result 
of  carelessness  of  the  engineer  the  defendant 
was  not  liable,  but  failure  to  report  a  defect 
In  the  engine  to  the  person  having  charge 
of  repairs  Is  not  such  negligence  as  will  re- 
lieve the  company,  is  not  erroneous.  Bur- 
Hnifton  A  M.  B.  B.  Co.  V.  Wallace,  28  Neb. 
179  (44  N.  W.  223). 

156.  (1890.)  Where  a  scaffold  upon 
which  a  mason  and  bricklayer  was  working 
collapsed  and  such  mason  was  injured,  he 
having  no  part  of  the  work  of  constructing 
the  scaffold,  an  instruction  that  the  defect 
In  Its  construction  was  the  negligence  of  a 
fellow-servant  for  which  the  master  Is  not 
liable,  properly  refused.  Stevens  v.  Howe^ 
28  Neb.  647  (44N.W.  866). 

167.  (1894.)  A  section-hand,  Injured  by 
a  lump  of  coal  telling  from  the  tender  of  a 
passing  engtoe.  Is  not  a  fellow-servant  of  the 


Digitized  by 


{  158 


MASTER  AND  SERVANT. 


person  who  loaded  the  tender.  Union  P.  R. 
Co.  V.  BtiOuon,  41  Neb.  1  (69  N.  W.  347;  29 
L.  R.  A.  137). 

158.  (1896.)  A  section-foreman  and  an 
engineer  In  charge  of  an  engine  not  need  In 
section  work  are  not  fellow-eervants  within 
the  rule  which  prevents  a  recovery  for  In- 
juries caused  b7  the  negligence  of  a  fellow 
servant  Omaha  d  R.  7.  B.  Co.  v.  Kraveth 
buhh  48  Neb.  S63  (67  N.  W.  447). 

159.  (1898.)  If  a  car  Inspector,  whose 
duty  It  Is  to  keep  the  brakes  In  repair,  neg- 
lects that  duty,  and  his  co-servant,  for  in- 
stance a  station  agent,  Is  injured  by  that 
neglect,  the  railway  company  Is  liable  tor 
such  injury;  but  the  reason  is  that  the  relar 
tlon  existing  between  the  Inspector  and  star 
tlon  agent  Is  that  of  vice-principal  and  serv- 
ant, the  negligence  of  the  Inspector  being 
the  negligence  of  the  master.  Chicago,  B.  A 
Q.  R.  CO.  V.  Kellooo,  64  Neb.  127  (74  N.  W. 
464). 

160.  (1898.)  A  station  agent,  whose  duty 
it  is  to  set  brakes  on  cars  left  at  his  station 
but  who  Is  not  charged  with  the  duty  of 
inspecting  or  repairing  the  brakes.  Is  not  a 
fellow-servant  of  his  co-servant,  who  Is  a  car 
inspector  and  charged  with  the  duty  of  in- 
specting and  repairing  the  brakes.  Chicago, 
B.  d  Q.  R.  Co.  V.  Kellogg,  64  Neb.  127  (74  N. 
W.  454). 

161.  (1904.)  A  bell  boy  in  a  hotel,  a  part 
of  whose  duties  consists  in  showing  guests 

to  their  rooms,  using  the  elevator  for  that 
purpose,  and  the  elevator  boy  in  charge  of 
the  elevator,  both  being  employed  and  sub- 
ject to  the  directions  of  the  same  master, 
are  fellow-servants.  Kiicken  Broa.  Hotel  CO. 
V.  Dixon,  71  Neb.  293  (98  N.  W.  816). 

Servants  of  separate  contractors. 

162.  (1889.)  Where  a  contractor  under* 
took  to  lay  track  upon  a  newly  constructed 
railroad  for  the  railroad  company  owning 
or  leasing  the  same,  the  company  to  furnish 
the  construction  train  and  the  men  neces- 
sary to  operate  it,  they  to  be  employed  and 
paid  by  the  company  to  whom  alone  they 
were  responsible  while  running  the  train,  the 
contractor  having  no  authority  to  control 
them  In  that  behalf,  and  by  the  carelessness 
of  those  in  charge  of  the  train  while  passing 
over  the  track,  an  employee  of  the  contrac- 
tor lawfully  on  the  train,  and  without  fault 
or  negligence  on  his  part,  was  injured,  the 
railroad  company  owning  and  controlling 
the  movement  of  the  train  w9uld  be  liable 


for  the  damages  sustained.  CMimo,  B.  i  Q. 
R.  Co.  tJ.  Olorfc,  26  Neb.  645  (42  N.  W.  7W). 

163.  (1889.)  An  employer  of  one  who 
has  a  contract  to  operate  a  coaling  station 
of  a  railroad  company,  and  an  engineer  of 
an  engine  that  comes  to  such  station  for 
ceal  are  not  fellow-servants.  Vnian  P.  B. 
Co.  V.  BiHeter,  28  Neb.  482  (44  N.  W.  48S). 

164.  (1889.)  An  employee  of  an  inde- 
pendent contractor,  who  operates  a  coaling 
station  for  a  railroad,  is  not  guilty  of  ooo- 
trlbtttory  negligence  in  steiving  iip<Ri  the 
tool  box  of  the  tender  of  an  engine,  that  has 
Just  taken  on  coal,  in  endeavoring  to  loosen 
coal  that  has  caught  in  the  apron  ot  the 
chute.  Union  P.  R.  Co.  v,  Billeter,  28  Neb. 
422  (44  N.  W.  483). 

F.  BUks  Assumed  by  Servants, 
In  ganwaL 

165.  A  servant  by  his  contract  of  emtiay- 
ment  assumea  the  ordinary  risks  and  dan- 
gers Incident  thereto.  (1894)  Missouri  P.  R. 
CO.  V.  Baxter,  42  Neb.  793  (60  N.  W.  1044); 
(1896)  Chicago,  B.  <(  Q.  R.  Co.  v.  McOinnit, 
49  Neb.  649  (68  N.  W.  1057) ;  (1897)  Okioago, 
B.aQ.R,  Co.  V.  SoOerlterg,  BO  Neb.  674  (70 
N.  W.  230);  (1S99)  I>ailev  v.  Burlington  i 
M.  B.  R.  Co.,  68  Neb.  396  (78  N.  W.  722). 

166.  (1896.)  A  person  who  contracts  to 
perform  labor  or  services  for  another  is  pre- 
sumed to  have  so  contracted  in  view  ol  the 

risks  ordinarily  Incident  to  or  connected 
with  the  employment.  He  assumes  all  such 
risks.  Dehning  v.  Detroit  Bridge  A  In» 
Worfes.  46  Neb.  656  (66  N.  W.  186). 

167.  (1896.)   A  servant  generally  dees 

not  assume  risks  due  to  his  master's 
gence,  nor  does  he.  In  all  cases,  assume  risks 
of  danger  arising  from  sudden  unforeseen 
circumstances,  not  ordinarily  Incident  to  the 
employment.  Chicago,  R.  I.  d  P.  R.  Oo,  f. 
UcCarty,  49  Neb.  475  (68  N.  W.  633). 

168.  (1898.)  Risks  of  employment  nay 
include  a  servant's  liability  to  Injury  at  the 
hands  of  a  negligent  fellow-servanL  Jfi^ 
aouri  P.  R.  v.  Lyons,  64  Nel).  6S3  (75  N. 
W.  31). 

169.  (1898.)  When  one  enters  the  em- 
ployment of  another,  agreeing  to  serve  htm 
for  a  stipulated  salary  or  wage,  he  thereby 
assumes,  In  the  absence  of  an  express  con- 
tract to  the  contrary,  the  ordinary  psrili 
incident  to  that  service,  and  included  1b 
these  is  the  liability  to  Injury  at  the  hinds 
of  a  n^ligent  fellow-fiervant  JTItsouH  P.  B. 
Co.  V.  Lyont,  64  Neb.  683  (76  N.  W.  81). 
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170.  (1902.)  A  servant  assumes  the  or- 
dinary risks  and  dangers  of  the  employment 
upon  which  he  enters,  bo  far  as  they  are 
knovn  to  him.  and  so  far  as  they  would 
have  been  known  to  one  of  his  age,  experi- 
ence and  capacity  by  the  use  of  ordinary 
care;  and  he  Is  bound  to  take  notice  of  the 
ordinary  operation  of  familiar  laws  of  grav- 
itation, and  he  assumes  the  risks  neces- 
sarily Incident  thereto.  Fremont  Brewinff 
Co.  V.  Hansen,  65  Neb.  466  (93  N.  W.  211). 

171.  (1903.)  A  servant  who  engages  in 
any  employment  is  deemed  as  a  matter  of 
law  to  have  contracted  with  reference  to  the 
ordinary  hazards  and  risks  Incident  thereto 
and  to  have  assumed  the  same;  and  for  any 
Injury  rraulting  therefrom  without  negli- 
gence on  the  part  of  the  master,  the  latter 
cannot  l>e  held  liable  to  respond  in  dam- 
ages therefor.  Evana  Laundry  Co.  v.  Craw- 
ford, 67  Neb.  158  (93  N.  W.  177). 

172.  (1907.)  A  servant  by  his  contract 
assumes  the  ordinary  risks  and  dangers  In- 
cident thereto,  but  does  not  assume  the  risk 
of  dangers  due  to  his  master's  negligence. 
Grimm  v.  Omaha  Electric  Light  S  Power 
Cc  79  Neb.  387  (112  N.  W.  620), 

Beliance  on  care  of  master. 

173.  (1898.)  No  defect  being  obvious,  an 
employee  has  the  right  to  assume  that  a  tool 
or  appliance  furnished  him  by  his  employer 
la  reasonably  safe  and  flt  for  the  purposes 
for  which  he  la  reaolred  to  use  It.  Union 
Block  Yards  Co.  V.  Goodwin,  67  Neb.  138  (77 
N.  W.  357). 

174.  (1901.)  An  employee  of  a  railroad 
company  has  a  il£^t  to  assume  that  his 
employer  has  taken  ordinary  precautions  to 
protect  him  from  injury  In  the  course  of  his 
employment.  0'A"ei»  v,  Chicago,  R.  I.  <f  P. 
R.  Co.,  62  Neb.  358  (86  N.  W.  1098).  [See 
opinion  on  rehearing.   66  Neb.  638.] 

176.  (1903.)  A  trackman  on  a  railroad, 
whose  opportunities  to  observe  any  of  the 
dangers  incident  to  his  employment  are  as 
good  as  are  those  of  his  foreman,  is  not  at 
liberty  to  rely  upon  the  foreman  entirely  for 
his  safety.  He  should  call  attention  to  dan- 
gers observed  by  him.  KitzJterger  v.  Chi- 
cago, R.  1.  A  P.  R.  Co.,  4  Unof.  324  (93  N. 
W.  935). 

176.  (1908.)  A  servant  has  a  right  to  as- 
sume that  his  master  has  used  due  diligence 
In  i»xnridlng  reasonably  safe  appliances  with 
which,  and  »  reasonably  safe  place  in  which, 
the  servant  la  to  perform  his  duties,  and 
does  not  assume  the  risk  of  danger  arising 


from  the  master's  negligence  in  that  re- 
spect, unless  the  servant  knows  and  realizes 
such  risk  of  danger.  Kotera  v.  American 
Bmetting  d  Refining  Co.,  80  Neb.  648  (114  N. 
W.  945). 

DefectiTe  appliances. 

177.  (1884.)  If  an  employer  knowingly 
furnishes  an  employee  defective  machinery 
with  which  to  work,  and  which  machinery 

though  dangerous  is  not  of  such  character 
that  It  may  not  be  reasonably  used  by  the 
use  of  care,  sklll.'and  diligence,  and  the  em- 
ployee In  obedience  to  the  requirements  of 
the  employer  uses  and  operates  such  dan- 
gerous machinery  carefully  and  skillfully, 
believing  there  Is  no  immediate  danger,  and 
when  It  is  reasonably  probable  It  can  be 
safely  operated  with  such  care,  the  employee 
does  not  assume  the  risk,  and  If  he  la  injured 
by  such  machinery  without  fault  or  negli- 
gence on  his  part,  the  employer  will  be  held 
liable  for  the  damages  resulting  from  such 
Injury.  Sioux  City  «E  P.  R.  Co.  v.  IHntayaon, 
16  Neb.  578  (20  N.  W.  860;  49  Am.  Rep.  724). 

178.  (1895.)  The  following  Instruction 
was  approved:  "If  the  danger  was  unusual 
and  not  Incident  to  the  employment,  and  the 
employee  had  no  knowledge  of  the  unusual 
danger,  and  could  not  with  ordinary  care 
and  prudence  have  discovered  It,  he  would 
not  be  deemed  to  have  consented  to  Incur 
such  unusual  risk."  Kearney  Electric  Co.  v. 
LaughUn,  46  Neb.  390  (63  N.  W.  941). 

179.  (1895.)  PlalnOff,  a  teamster,  was 
furnished  a  wagon  without  a  brake,  and  was 
informed  by  defendant  that  a  brake  was  un- 
necessary. Against  his  protest  the  wagon 
was  loaded  with  8,500  pounds  of  lumber 
^hlch  he  was  ordered  to  deliver  to  a  locality 
where  he  had  never  been  before,  and  in  go- 
ing down  a  steep  hill  an  accident  occurred 
due  to  the  absence  of  a  Drake.  Beld.  That 
plaintiff  had  not,  as  a  matter  of  law,  as- 
sumed the  risk.  Lee  v.  Smart,  45  Neb.  318 
(63  N.  W.  940). 

180.  (1895.)  Where  a  servant.  In  obedi- 
ence to  the  requirements  of  his  master.  In- 
curs the  risk  of  machinery  or  appliances 
which,  although  dangerous,  are  not  of  such 
character  that  they  may  not  be  safely  used 
by  the  exercise  of  reasonable  skill  and  cau- 
tion, he  does  not  as  a  matter  of  law  assume 
the  risk  of  injury  from  accident  resulting 
from  the  master's  negligence.  Lee  v.  Smart, 
45  Neb.  318  (63  N.  W.  940). 

181.  (1895.)  An  employee  assumes  the 
risks  arising  from  defective  appliances  used 
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or  to  be  used  by  bim,  or  from  tjie  mauner  In 
whicb  a  business  In  vrbich  he  is  to  take  part 
is  condncted,  wben  such  risks  are  known  to 
him,  or  apparent  and  obrions  to  persona  of 
his  experience  and  understanding,  if  he  vol- 
untarily enters  Into  the  employment  or  con- 
tinuea  In  it  without  complaint  or  objection 
as  to  the  hazards.  Dehning  v.  Detroit  Bridge 
(E  iron  Works,  46  Neb.  656  (65  N.  W.  186). 

182.  (1897.)  That  a  car  belonging  to  a 
road  other  than  the  one  on  which  a  brake- 
man  is  employed  is  equipped  with  double 
deadwoods  or  buffers  la  a  fact  which  Is  open, 
apparent,  and  obvious  to  any  person  attempt- 
ing to  couple  the  ear;  hence,  any  risk  attend- 
ant on  such  coupling  Is  of  the  hazards  inci- 
dent to  the  duty  and  assumed  by  the  em- 
ployee; and  this  is  true  notwithstanding  the 
cars  in  general  use  on  the  road  on  which  the 
brakeman  Is  employed  are  equipped  differ- 
ently, or  with  single  deadwoods.  Chicago,  B. 
d  Q.  R.  Co.  V.  Cv.rti»,  51  Neb.  442  (71  N.  W. 
42;  66  Am.  St.  Rep.  456). 

183.  (1898.)  An  employee  who,  under  ' 
the  instructions  of  his  master,  uses  the  car 
or  appliance. In  his  master's  possession  be- 
longing to  some  other  person  or  corporation 
thereby  assumes  only  the  same  risk  that  he 
would  if  the  car  or  appliance  belonged  to  his 
employer.  Union  Stock  Yards  Co.  v.  Oood- 
win,  67  Neb.  138  (77  N.  W.  357). 

184.  (1898.)  A  brakeman  who  goes  upon 
a  car  to  set  a  brake  thereof,  knowing  that 
the  ear  has  not  been  inspected,  does  not  for 
that  reason  assume  the  risk  of  the  brake  be- 
ing defective,  he  not  knowing  that  the  brake 
Is  out  of  order,  the  defect  not  being  obvious 
and  it  not  being  his  duty  to  inspect  cars  or 
brakes,  or  to  handle  cars  known  or  supposed 
to  be  defective-  Union  Stock  Yarda  Co.  v. 
OoofUoin.  57  Neb.  188  (77  N.  W.  357). 

185.  (1898.)  An  employee  assumes  the 
risk  arising  from  defective  appliances  used, 
or  to  be  used  by  talm,  or  from  the  muiner 
in  which  a  business  In  which  he  Is  to  take 
part  is  conducted,  when  such  risks  are 
known  to  him  or  are  apparent  and  obvious 
to  persons  of  his  experience  and  understand- 
ing. Union  Stock  Yards  Co.  v.  Goodwin,  67 
Neb.  188  (77  N.  W.  857). 

186.  (1902.)  An  employee  who  with 
others  Is  directed  to  lower  a  heavy  Iron  tank 
which  had  been  turned  up  on  its  side,  suffi- 
cient men  being  engaged  for  that  purpose, 
assumes  the  risk  of  the  tank  falling  on  him 
in  the  operation.  Fremont  Bretoing  (70.  v. 
Kansen,  65  Neb.  46C  (93  N.  W.  211). 


187.  (1903.)  An  employee  assuires  only 
the  risks  arL^ng  from  the  appllanoes  tad 
materials  to  be  used  by  him  or  from  thb 
manner  in  which  the  business  in  which  he 
is  to  take  part  is  conducted,  wben  such  risks 
are  known  to  him  or  are  apparent  and  ob- 
vious to  persons  of  his  experience  and  un- 
derstanding. New  Omaha  Thornton-Hous- 
ton Electric  lAght  Co.  v.  Dent,  68  Neb.  674 
(103  N.  W.  1091). 

188.  (1907.)  Defects  in  scaffolds,  forms 
and  temporary  structures,  not  intendet  to 
become  a  part  of  the  completed  building,  are 
not  defects  of  the  structure  due  to  iU  aa* 
finished  state,  the  risk  of  whlc^  an  en^loyee 
of  the  constructor  would  assume.  Bell  v. 
RocJteford,  78  Neb.  SIO  (113  N.  W.  167). 

X89.  (1907.)  "Where  a  servant  isgiven  an 
old  rasp  file  from  which  a  chisel  Is  made  to 
cut  holes  in  a  brick  wall,  and  such  servant 
is  of  reasonable  intelligence,  he  assumes  the 
risk  of  a  piece  of  such  chisel  flying  off  aad 
injuring  his  eye.  Tanderpool  v.  Partridi/t. 
79  Neb.  165  (112  N.  W.  318). 

Obrions  defects  in  applianeea. 

190.  (1896.)  The  rule  that  a  servant  by 
his  contract  of  empl03rment  assumes  the  or 
dinary  risks  and  dangers  incident  thereto 
cannot  be  successfully  Invoked  as  a  defense 
by  a  master,  unless  be  shows  that  the  ina> 
chlnery,  tools,  and  appliances  fumlsfaed  by 
him  to  the  servant  were  reasonably  safe  and 
fit  for  the  pei^mance  ot  the  work  in  hand, 
and  which  the  servant  in  the  execution  of 
his  work,  by  the  exercise  of  ordinary  care  on 
his  part,  might  use  with  reasonable  safety 
to  himself;  and  that  the  a^ipllancee,  machio- 
ery,  or  tools,  which  caused  the  injury  to 
the  servant,  were,  when  used  by  him,  obvi- 
ously defective  and  dangerous.  Kearney 
Electric  Co,  v.  Laughlin,  45  Neb.  390  (63 
N.  W.  941). 

191.  (1896.)  A  servant  assumes  risks 
arising  from  defective  appliances  used  or 
to  be  used  by  him,  or  from  the  manner  In 
which  the  business  in  which  be  Is  to  take 
part  is  conducted,  when  such  risks  are 
known  to  him,  or  apparent  and  obvious  to 
persons  of  his  experience  and  understanding. 
If  he  voluntarily  enters  into  the  emfrioynMnt 
or  continues  in  It  without  complaint  or  ob- 
jection as  to  the  hazards.  Malm  v.  Thelin,  47 
Neb.  686  (66  N.  W.  650). 

192.  (1897.)  If  the  machinery,  tools,  or 
appliances  furnished  a  servant  1^  his  DM- 
ter  are  obviously  d^ectlve  and  dangerous, 
and  the  servant,  notwithstandiaft  oontinuM 
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Id  the  service,  he  thereby  assumeB  the  risks 
of  any  Injury  which  he  may  sustain  by  rea- 
8on  of  such  defective  appliances.  Thompa&n 
V.  Miatourt  P.  R.  Co.,  51  Neb.  B27  (71  N.  W. 
61). 

193.  tIS97.)  A  brakeman  Injured  by 
a  defective  coupling  on  a  car  which  he  has 
habitually  handled  for  a  long  period  of  time 
with  knowledge  of  the  defect  and  without 
protest  on  his  part  or  promise  ta  repair  on 
the  part  of  his  master,  will  be  held  to  have 
assumed  the  risk.  Thompson  v.  Mistouri  P. 
R.  Co.,  51  Neb.  527  (71  N.  W.  61). 

184.  (1903.)  Ordinarily,  an  employee 
will  be  charged  with  notice,  not  only  of 
danger  known  to  him,  but  of  dangers  which, 
by  the  exercise  of  reasonable  care,  he  might 
have  known.  Ittner  Brick  Oo.  v.  Kitlianf  67 
Neb.  889  (93  N.  W.  961). 

195.  (1903.)  A  break  occurring  In  the 
Insulation  on  the  wire  which  was  being  hand- 
led and  fastened  around  a  glass  Insulator  by 
the  plaintiff's  Intestate  Is  not  an  open  aud 
obvious  defect,  notice  of  which  will  be  im- 
puted to  him  where  there  ezlata  reasonable 
grounds  for  difference  of  opinion  as  to  his 
being  able  to  observe  such  break  in  the  pros- 
ecution of  the  work  in  which  engaged  in  the 
ordinary  way  and  without  making  an  extra 
effort  specially  for  the  purpose  of  ascertain- 
ine  the  condition  of  the  insulation  where 
the  bremk  occurred,  after  the  wire  was  fast- 
ened. New  Omaha  Thom8on-Hou$t<m  Eleo- 
tHc  Light  Co.  v.  Dent,  68  Neb.  674  (103  N. 
W.  1091).  {Same  v.  RonnboU,  68  Neb.  71, 
distinguished.] 

196.  (1906.)  A  servant  en^i^ed  In  a  haz- 
ardous occupation  assumes  the  risk  of  In- 
jury to  himself  from  all  its  obvious  dangers. 
Anderson  v.  Union  Stock  Yards  Co.^  77  Neb. 
196  (109  N.  W.  171). 

197.  (1907.)  The  rule  requiring  a  master 
to  exercise  ordinary  care  to  provide  safe 
tools  and  ai^liances  has  no  application 
where  the  servant  possesses  ordinary  Intel- 
ligence and  knowledge  and  the  tools  and  ap- 
pliances furnished  are  of  simple  nature, 
easily  understood,  and  In  which  defects  can 
be  readily  observed  by  such  servant.  Van- 
derpool  v.  Partridge,  79  Neb.  165  (112  N.  W. 
318). 

Known  dan^r  in  general. 

198.  (1898.)  An  employee  assumes  risks 
and  hazards  of  which  he  is  possessed  of  suffi- 
cient Intelligence  and  capacity  to  know  and 
understand.  Norfolk  Beet-Bugar  Co.  v. 
Hiffht,  66  Neb.  162  (76  N.  W.  666). 


199.  (1898.)  Unless  mental  Immaturity 
or  infirmity  is  shown,  a  servant  is  chai^d 
with  notice  of  dangers  obvious  to  persons  of 
ordinary  Intelligence  and  foresight,  and  can- 
not recover  from  his  master  because  of  in- 
juries resulting  therefrom,  on  the  ground 
that  he  was  inexperienced  In  the  use  of  the 
machinery  in  which  such  danger  existed,  and 
was  not  warned  thereof.  Norfolk  Beet-Sugar 
Co.  V.  Preuner,  56  Neb.  666  (75  N.  W.  1097). 

200.  (1899.)  If  a  servant  is  called  by  his 
master  to  perform  work  beyond  the  scope 
and  terms  of  employment,  and  there  are 
extra  hazards,  which  are  or  ought  to  be 
known  to  the  master,  and  of  which  he  does 
not  warn  the  servant,  yet  if  the  danger  is 
In  fact  known  to  the  servant,  or  if  the  acci- 
dent could  be  avoided  by  the  exercise  of  or- 
dinary care  on  his  pari,  the  doctrine  of 
contributory  negligence  forbids  a  recovery. 
Norfolk  Beet-Bugar  Co.  v.  Eight,  59  Neb. 
100  (80  N,  W,  276). 

201.  (1S99.)  If  a  servant,  oonsoious  of 
the  risks  and  dangers  Incident  to  a  business 
conducted  with  such  machinery  and  appli- 
ances aa  are  ordinarily  used  in  such  busi- 
ness, sustains  an  injury,  he  cannot  recover 
therefor.  Omaha  Bottling  Go.  v.  Theiler,  59 
Neb.  257  (80  N.  W.  821;  80  Am.  St.  Rep. 
673). 

202.  (1899.)  If  ft  servant  Is  called  by 
his  master  to  periorm  work  beyond  the  scope 
and  terms  of  his  employment,  and  there  are 
hazards  Incident  to  the  extra  service,  which 
are,  or  ought  to  be,  known  to  the  master, 
and  which  the  servant,  on  account  of  igno- 
rance or  lack  of  experience,  does  not  under- 
stand or  appreciate.  It  Is  the  duty  of  the 
master  to  point  them  out — tp  indicate  the 
peril  and  the  means  of  avoiding  it.  Norfolk 
Beet-Sugar  Co.  v.  Hight,  69  Neb.  100  (80  N. 
■W.  276). 

Continuing  work  with  knowledge  of  dan- 
ger. 

203.  (1894.)  If  the  machinery,  tools,  or 
appliances  furnished  the  servant  by  his 
master  are  obviously  defective  and  danger- 
ous, and  the  servant,  'notwithstanding,  con- 
tinue in  the  service,  he  thereby  assumes 
the  risks  of  any  injury  which  he  may  sus- 
tain by  reason  of  such  defective  appliances, 
unless  he  Is  induced  to  continue  In  such 
service  by  the  promise  of  the  master  to 
remedy  such  defect.  Missouri  P.  R.  Oo.  v. 
Baxter,  42  Neb.  793  (60  N.  W.  1044). 

204.  (1894.)  Where  a  railroad  brake- 
man,  a  part  of  whose  duty  it  was  to  couple 
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cars  upon  tracks  known  by  him  to  be  un- 
locked and  dangerous,  wbtle  so  engaged 
caught  hla  foot  In  an  unblocked  guard  rail 
and  was  killed,  there  can  be  no  reeovery  as 
he  assumed  the  risks  by  continuing  in  tho 
employment  after  knowing  of  the  defective 
condition  of  the  track.  Missouri  P.  K.  Co.  v. 
Baxter,  42  Neb.  793  (60  N.  W.  1044). 

205.  (1907.)  When  the  serrant,  having 
knowledge  that  a  tool  furnished  the 
master  is  unsafe  and  dangerous,  continues 
to  use  the  same  without  objection  or  protest, 
he  assumes  the  risk  of  Injury  incident  to 
its  use.  Vanderpool  v.  Partridge,  79  Neb. 
16B  (112  N.  W.  S18). 

206.  (1907.)  Where  the  servant  has 
knowledge  that  the  tools  and  aiq>nances 
furnished  him  are  defective  and  unsafe  and 
he  continues  to  use  the  same  without  objec- 
tion or  protest,  be  then  assumes  the  risk. 
Sapp  V.  ChrUtie  Bros.,  79  Neb.  T05  (116  N. 
W.  319). 

207.  (1907.)  A  servant,  who  has  been 
induced  by  a  master's  promise  of  repair  to 
begin  or  continue  to  work  with  defective  ap; 
pliances,  taaj  nae  snch  defective  appliances 
without  being  gatlty  of  contributory  na^i- 
gence  and  witfaont  assuming  the  risk  of 
Injury  from  such  defects,  so  long  as  he  may 
reasonably  except  the  master's  promise  of 
repair  to  be  kept,  unless  the  danger  from 
using  such  defective  appliances  Is  so  ob- 
viously imminent  and  Immediate  tkat  no 
reasonably  prudent  person  would  begin  or 
continue  to  work  with  them.  8app  v. 
Christie  Bros.,  19  Neb.  706  (116  N.  W.  319). 

lAtent  dangers. ' 

208.  (1905.)  By  negligently  or  involun- 
tarily exposing  himself  to  known  dangers, 
one  does  not  assume  responsibility  for 
others  which  are  not  known  and  by  the 
exercise  of  ordinary  prudence  would  not  be 
discovered.  Holmes  v.  Chicago,  R.  I.  4  P. 
R.  Co.,  73  Neb.  489  (103  N.  W.  77). 

Unsafe  condition  of  premises. 

209.  (1896.)  A  brakeman  on  a  railroad 
cannot  recover  for  the  loss  of  an  arm  caused 
by  falling  under  a  car  from  where  was 
knocked  while  uncoupling  cars,  by  striking 
an  oil  house  that  stood  a  few  feet  from  the 
track.  The  result  of  such  accident  was  out 
of  the  risks  assumed.  Chicago,  B.  <£  Q.  R. 
R.  00.  V.  MoOinnis,  49  Neb.  649  (68  N. 
W.  1057). 

210.  (1896.)  An  employee  assumes  the 
risks  arising  from  the  unsafe  condition  of 


premises  where  his  labor,  or  a  portion  of  it. 
Is  to  be  performed,  when  the  risks  and  con- 
ditions are  known  to  him,  or  are  apparent 
and  obvious  to  persons  of  his  experience  and 
understanding.  If  be  voluntarily  enters  into 
the  employment,  or,  after  commencing 
makes  no  complaint  or  objection  in  respect 
to  the  hazards.  Chicago.  B.  d  Q.  R.  Co.  v. 
McOinnis,  49  Neb.  649  (68  N.  W.  1057). 

211.  (1901.)  Negligence  of  the  employer 
In  furnishing  an  unsafe  place  to  work,  ttf 
which  the  employee  is  ignorant,  la  not  one 
of  the  risks  assumed  by  the  latter  by  Us 
contract  of  service.  O'Neill  v,  Chicago,  R. 
I.  t£  P.  R.  Co.,  62  Neb.  358  (8G  N.  W.  1098). 
[See  opinion  on  rehearing.  66  Neb.  638.] 

Infanta. 

212.  (1899.)  Infants,  like  adults,  assume 
the  ordinary  risks  of  the  service  in  whldi 
th^  engage.  Omaha  Bottling  Co.  v.  TheOtr, 
59  Neb.  267  (80  N.  V.  821;  80  Am.  St 
Rep.  673). 

213.  (1899.)  If  the  infant  waa  familiar 
with  the  dangers  of  the  employment,  he 
cannot  recover  for  Injuries  recetved.  OsMfta 
Bottling  Co.  v.  Theiter,  59  Neb.  257  (W  K. 
W.  821;  80  Am.  St  Rep.  673). 

214.  (1903.)  If  a  servant,  on  account  ot 
his  youth.  lack  of  prudence  and  understand- 
ing, and  because  of  the  want  of  proper  in- 
struction, foils  properly  to  appreciate  the 
risks  involved  In  certain  labor  which  he  Is 
commanded  by  the  master  to  perform,  aad 
Is  Injured,  the  master  will  be  liable.  IttMr 
Brick  Co.  V.  KilUan,  67  Neb.  689  (93  N. 
W.  961). 

215.  (1903.)   The  rule  of  law  as  to  the 

assumption  of  the  ordinary  risks  incident  to 
an  employment  applies  to  infants  as  well  aa 
to  adults.  Evans  Laundry  Co.  v.  Crawford, 
67  Neb.  153  (93  N.  W.  177). 

Compliance  with  orders. 

216.  (189S.)  Where  the  servant.  In 
obedience  to  the  requirements  of  his  nutster, 
incurs  the  risk  of  machinery  or  applUnccs 
which,  althou^  dangerous,  are  not  ot  sneli 
character  that  they  may  not  be  safely  ^ 
by  the  exercise  of  reasonable  skill  and  cau- 
tion, ha  does  not,  as  a  matter  of  law,  sseuflH 
the  risk  of  Injury  from  accident  resultlnfi 
from  the  master's  negligence.  DehninQ  c- 
Detroit  Bridge  d  Iron  Works,  46  Neb.  556 
(6S  N.  W.  186). 

217-  (1904.)  Where  an  order  is  g!"" 
by  a  master  to  a  servant  to  do  a  dange'V'" 
act  which  must  be  d<Hie  at  once  or  Mi  ^ 
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all.  and  the  serrant  ksowi  aad  realizes  the 
dangerouB  ^diaracter  ot  the  act,  and  hae 
time  to  consider  and  doss  caBslder  and  de- 
cide which  of  several  known  methods  of 
performlnK  the  act  he  will  adc^t,  and  such 
act,  though  dangerous,  is  not  unnsual,  but 
CDStomary  in  the  condnct  of  the  business  in 
Tbteh  he  is  emplojred,  he  assumes  Uie  risk 
of  obeying  the  otOet.  Weed  v.  Chicago,  8t. 
P.,  M.  <f  O.  R.  Co.,  «  Unof.  623  (99  N. 
W.  827). 

218.  (1904.)  Where  an  order  la  given  by 
a  master  to  his  serrant  to  do  a  dangerous 
act,  if  there  are  several  methods  o(  carry- 
ing the  order  Into  effect,  varying  In  degree 
as  to  attending  danger,  and  he  -aelects  the 
most  dangerous  of  those  methods,  and  Is 
Injured,  he  cannot  recover  therefor.  Weed 
r.  Chicago,  St.  P.,  M.  d  O.  B.  Co.,  5  Unof. 
623  (99  N.  W.  827). 

219.  (1907.)  Where  a  servant,  In  obedi- 
ence to  the  requirements  of  his  master,  In- 
curs the  risk  of  machinery  or  i^pUances 
which,  althom^  danssroas,  are  not  of  such 
character  that  th«y  mar  not  be  Mfely  used 
by  the  exerdae  of  reasonable  skill  and 
caution,  he  does  not  as  a  matter  of  law 
assume  the  risk  of  Injury  from  accident  re- 
sultlae  from  tike  master's  negUgaBce.  fiapp 
V.  Christie  Brot^  79  Keb.  701  (118  N.  W. 
189). 

Wrangtiil  use  of  tools  or  appllanoea. 

220.  (1906.)  An  employer  Is  not  Uable 
for  Injurlea  to  an  employee  causad  by  the 
unauthorized  or  improper  use  of  appliances, 
and  the  latter  Is  bound  to  exercise  reason- 
able mn  to  protect  himself  from  Injury. 
Salitbury  v.  Presa  PubHaMnff  Co.,  76  Neb. 
849  (108  N.  W.  136). 

221.  (1906.)  If  a  servant  puts  tools  to 
a  uM  for  which  they  are  not  designed  or 
fumlehed,  or  subjects  them  to  a  strain  be- 
yond their  proper  capacity  to  bear,  and  is 
injured  In  consequence,  the  employer,  in 
the  abeence  of  apecial  circumstances.  Is  not 
liable.  Balitbury  v.  Presa  Pubtiahtng  Co^ 
76  Neb.  849  (108  N.  W.  136). 

InsufBcieat  force  for  work. 

222.  (1904.)  Where  an  employee  of  a 
railroad  company  Is  engaged,  with  several 
others,  in  loading  rails  on  flat  cars  and  he 
is  Injured  by  a  rail  falling  upon  him,  due  to 
an  alleged  iusufflcient  number  of  men  em- 
ployed tor  the  work,  such  employee  Is  hetd 
to  hav*  anomed  the  extra  risk  by  continu- 
ing the  work  withont  objectlm.  Chicago. 


B.  4  0.  R.  Co.  V.  Jamivm.  71  Neb.  Ut  (98 

N.  W.  823). 

Bisk  outside  scope  of  employment. 

223.  (1891.)  A  railroad  company  is  not 
liable  for  injury  of  a  brakeman  due  to  the 
fact  that  a  bridge  was  not  floored,  where 
the  brakeman  was  not  ordinarily  required 
to  descend  from  the  train  onto  the  bridge, 
a  break  In  the  train  having  caused  him  to 
descend  on  the  occasion  of  his  injury.  Chi- 
cago, B.  d  Q.  R.  CO.  V.  Baimard,  82  Neb.  306 
(49  N.  W.  632). 

S24.  (1899.)  A  servant,  while  tempo 
rarlly  employed  in  a  more  hazardous  service 
than  that  for  which  he  has  been  engaged, 
assumes  only  such  risks  In  connection  with 
the  work  as  are  equally  open  and  apparent 
to  himself  and  his  employer.  Xorfolk  Beet- 
Bugar  Co.  v.  Hight,  59  Neb.  100  (  80  N. 
W.  276). 

225.  (1907.)  Where  plaintlTs  intesUte, 
an  employee  of  defendant  electric  li^t  com- 
pany, is  sent  to  a  patron's  house  to  adjust 
trouble  with  the  .  wires  and  he  so  adjusts  the 
trouble  outside  of  the  house,  and  Is  called  by 
auch  patron  to  Investigate  the  Inside  wiring 
and  is  ktUsd  while  so  engaged,  he  was  work- 
ing within  the  scope  of  his  employment. 
Orimm  V.  Omaha  Electric  Light  A  Power 
Co.,  79  Neb.  387  (112  N.  W.  620). 

O.  Contributory  Negligence  of  Servant. 
Care  required  of  servant. 

226.  (1898.)  A  wiper  in  a  railroad 
roundhouse  who,  in  the  nigftt-tlme  and  un- 
der the  direction  of  the  roundhouse  foreman. 
takA  an  engine  to  the  coal  chute  to  be 
loaded  with  coal,  and  after  so  loading  and 
attempting  to  step  luto  place  to  return  to 
the  roundhouse  lost  his  footing  and  fell  to 
the  ground,  receiving  Injuries,  is  guilty  of 
such  contributory  negligence  as  will  defeat 
a  recovery  therefor.  Chicago,  R.  I.  d  P.  R. 
Co.  V.  Oowlea,  64  Neb.  269  (74  N.  W.  679). 

227.  (1907.)  Ordinarily,  In  forecasting 
the  probable  consequences  of  his  own  acts 
or  omissions,  an  employer  may  rely  on  the 
presumption  that  each  employee  will  exer- 
cise due  care  not  only  to  avoid  injury  to 
himself  but  to  his  co-employees.  Bryant  v. 
Beebe  <E  Runyan  Furniture  Co.,  78  Neb. 
156  (110  N.  W.  690). 

Bellance  on  care  oi  master. 
See,  also,  ante,  l|  173-17C. 

228.  (1903.)  An  employee  has  a  right  to 
asBume  that  his  employer  haa  taken  due 
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precautions  to  insure  his  safety,  and  that 
the  tools,  appliances  and  material  furnished 
by  the  employer  are  reasonably  safe.  A  lifer, 
where  the  employee  has  notice  of  the  defec- 
tive condition  of  such  tools,  s^ipUanees  or 
material  or  of  facts  sufficient  to  put  a  man 
or  ordinary  prudence  on  Inquiry.  New 
Omaha  Thomaon-Houston  Electric  Light  Co* 
V.  Dent,  68  Neb.  668  (94  N.  W.  819). 

Crawling  under  cars. 

229.  (1S94.)  For  a  boy,  employed  as  a  car 
cleaner,  to  crawl  under  a  string  of  Idle  box 
cars  standing  on  a  siding  Is  of  Itself  evl* 
deuce  of  negligence.  Omaha  d  R.  V.  R.  00. 
V.  Morgan,  40  Neb.  604  (59  N.  W.  81.) 

Compliance  with  order  or  command. 

230.  (1896.)  -The  test  of  contributory 
negligence  of  a  servant  who  Is  responding 
to  directions  of  his  master.  Is  whether  the 
servant  In  obeying  conducted  himself  as  a 
man  of  ordinary  prudence  would  conduct 
himself  under  the  circumstances.  An  In- 
struction that  the  servant  was  not  neglf- 
igent  unless  no  one  but  a  reckless  or  fool- 
hardy man  would  have  obeyed.  Is  therefore 
erroneous.  Chicago,  R.  I.  <£  P.  R.  Co.  v. 
Mccarty,  49  Neb.  475  (68  N.  W.  633). 

231.  (1896.)  When  a  master  gives  a 
servant  a  command  requiring  the  doing  of 
an  act  not  within  the  usual  scope  of  the 
servant's  duty,  which  must  be  performed  at 
once  or  not  at  all,  without  opportunity  for 
deliberation,  the  servant  Is  not  charged  with 
contributory  negligence,  even  though  there 
may  liave  been  danger  apparent  to  him  in 
the  performance  of  the  act,  unless  the 
danger  was  so  patent  that  a  prudent  man 
would  not  tiave  obeyed.  Chicago,  R.  I.  d  P. 
R.  Co.  V.  McCarty,  49  Neb.  475  (68  N.  W. 
€33). 

232.  (1896.)  Where  a  master  gives  a 
servant  a  command  requiring  the  doing  of 
an  act  not  within  the  usual  scope  of  the 
servant's  duty,  the  master  may  be  negli- 
gent in  giving  the  command,  although  the 
B(-rvant  was  not  negligent  in  obeying  it 
Chicago,  B.  I.  A  P.  R.  Co.  v,  McCarty,  49 
Neb.  475  (68  N.  W.  633). 

233.  (1898.)  A  brakeman  who  Is  in- 
jured while  trying  to  stop  two  loose  cars  that 
had  been  sent  down  a  grade  by  a  switching 
crew  is  not  guilty  of  contributory  negli- 
gence. Miamuri  P.  R.  Oo.  v.  Lyons,  64  Neb. 
«33  (76  N.  W.  81). 

284.  (1901.)  It  is  error  to  hold,  as  a 
matter  of  law.  that  a  brakeman  who.  In  the 


course  of  his  employment,  goes  between  the 
cars  moving  at  the  rate  of  four  or  five  miles 
an  hour,  is  guilty  of  such  negligence  as  will 
preclude  a  recovery  for  injuries  sustained 
by  him  while  in  that  act.  where  such  Inju- 
ries result  from  the  negligence  of  his  em- 
ployer. O'Neill  V.  Chicago,  R.  I.  <£  P.  R.  Co., 
62  Neb.  358  (86  N.  W.  1098).  [See  opiDlon 
on  rehearing.    66  Neb.  638.] 

236.  (1903.)  Where  a  boy  14  years  old 
undertakes  dangerous  work  In  obedience  to 
the  commuid  of  the  master,  the  law  will 

not  deny  him  relief  on  the  ground  ot  con- 
tributory negligence,  unless  the  danger  was 
so  manifest  and  glaring  that  It  must  tuve 
been  known  to  one  of  his  age  and  experi- 
ence that  he  could  not  do  it  without  iojarr- 
Ittner  BHck  Co.  v.  Killian,  67  Neb.  589  (93 
N.  W.  951). 

236.  ( 1903.)  A  servant  cannot  nnder- 
take  the  performance  of  a  service,  even  in 
obedience  to  the  command  of  the  master, 
where  the  danger  Is  so  obvious  that  injDrjr 
would  be  inevitable;  and  if  he  does  so, 
will  be  held  guilty  of  contributory  negli- 
gence. Ittner  Brick  Co.  v.  Killian,  67  Neb. 
589  (93  N.  W.  951). 

237.  (1906.)  Where  an  employee  throwi 
a  bucket  of  water  into  a  flre-box  of  a  smutt- 
ing furnace,  in  obedience  to  an  order  from 
bfs  foreman.  It  Is  error  to  direct  the  Jur? 
that  he  was  chargeable  with  knowledge  that 
such  act  would  probably  result  In  dangerous 
explosion.  Malone  v.  American  Smelting  i 
Refining  Co.,  77  Neb.  876  (110  N.  W.  572). 

Disobedience  of  rules. 

238.  (1904.)  If  a  servant's  injury  is  the 
direct  result  of  his  own  disobedience  «f 
orders  given  by  one  In  charge  of  the  work 
in  wbldi  he  is  engaged,  he  Is  gallty  of 
contributory  negligence  and  is  not  entitled 
to  recover  therefor.  Western  Mattress  Co.  v. 
Oatergaard,  71  Neb.  572  {99  N.  W.  229). 

239.  (1905.)  A  brakeman  on  a  ratlrotd 
who  openly  violates  known  rules  and  cus- 
toms in  going  between  cars  to  unoonple 
them  Is  guilty  of  such  contributory  negli- 
gence as  will  defeat  a  recovery  for  injuries 
received  while  so  doing.  Holmes  r.  Chi- 
cago, R.  L  d  P.  R.  Co.,  73  Neb.  489  (103  N. 
W.  77). 

Proximate  cause  of  injury. 

240.  (1897.)  Evidence  held  to  sustain  I 
finding  that  the  negligence  of  a  section  hud 
riding  on  a  gravel  train  was  not  the  p^0I^ 
mate  cause  of  his  injury.  Vnitm  P.  R.  Co.*. 
Doyle,  60  Neb.  S66  (70  N.  W.  4S). 
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241.  (1898.)  Wbere  a  section  hand  steps 
upon  a  track  without  looking  tor  approacli- 
ing  trains  and  Is  injured  by  a  switch  engine 
that  he  knew  passed  that  point  at  froQaent 
iDterrals,  such  negligence  Is  the  proximate 
caase  of  the  injury.  Ghicago,  B.  <£  Q.  R.  Co. 
V.  Yost,  56  Neb.  439  (76  N.  W.  901). 

242.  (1904.)  Plaintiff,  a  section  band, 
bad  assisted  his  foreman  In  dlstrlbnting  ties 
along  the  track,  from  a  hand-car,  one  of  the 
ties  being  left  within  a  few  inches  of  the 
rails,  in  disobedience  of  an  order  of  the 
company.  Being  ordered  to  return  the  empty 
nhT  to  the  starting  point,  he  sat  upon  the 
car.  facing  backwards  and  propelled  It  by 
kicking  against  the  ground,  and  his  foot 
was  Injured  by  the  tie  left  near  the  rail. 
ffeJd.  That  his  contributory  negligence  was 
the  proximate  cause  of  the  injury.  Fielding 
i\  Chicago.  B.  d  Q,  R.  Co.,  72  Neb.  854  (101 
N.  W.  1022). 

243.  (1907.)  Although  It  may  be  shown 
that  a  truck  furnished  by  an  employer  was 
defective,  and  that  the  defect  therein  was 
one  of  the  factors  which  combined  to  pro- 
duce an  accident  in  which  an  employee  was 
injured,  yet  If  the  employees  were  charge- 
able with  notice  that  such  truck  was  liable 
to  be  or  to  become  defectlye,  and  voluntarily 
placed  themselves  in  a  position  of  peril  with 
respect  to  It,  and  the  injury  was  one  that 
could  not  have  occurred  but  for  their  having 
taken  such  position,  the  negligence  of  the 
injured  party  and  co-emptoyees,  and  not  that 
of  the  employer,  is  the  proximate  cause  of 
the  lnjai7.  Bryant  v.  Beebe  dt  R-myan  Fur* 
nitur9  00^  78  Neb.  166  (110  N.  W.  690). 

Acts  In  emergendea. 

244.  (1896.)  A  section  man  cannot  be 
charged  with  contributory  negligence  be- 
eanae  he  remained  upon  the  track  for  the 
purpose  of  removing  an  obstruction  en- 
dangering an  approaching  train,  when  he 
might  have  saved  himself  by  abandoning  the 
track  and  leaving  the  train  to  its  fate. 
Omaha  d  R.  V.  R.  Co.  v.  KravenbuM,  48 
Neb.  668  (67  N.  W.  447). 

«  H.  Actions, 

heading. 

In  general. 

246.   (1889.)   Where  a  petition  charged 

several  defendants  jointly  with  operating  a 

railroad  construction  train  In  a  negligent 

and  careless  manner,  by  negligently  running 

It  at  a  high  rate  of  speed  through  and  by  a 

herd  of  cattle,  which  were  near  the  track 

ovw  which  Uia  train  was  passing,  whereby 


a  part  of  the  cattle  which  came  on  to  the 
track  were  run  over,  and  the  train  derailed 
and  thrown  from  the  track,  and  by  which 
the  plaintiff,  who  was  riding  thereon,  was 
injured.  It  was  held  that  the  district  court 
did  not  err  in  overruling  a  motion  to  re- 
Qulre  a  more  specific  statement  In  the  peti- 
tion by  showing  which  one  of  the  defendants 
was  operating  the  road,  if  either  one;  or 
If  ail,  whether  jointly  or  severally;  which 
one  employed  the  train  men,  and  which  was 
charged  with  the  alleged  n^lgence.  Chi- 
cago, B.  d  Q.  R.  Co.  V.  OlarM,  26  Neb.  646 
(42  N.  W.  703)'. 

Existence  of  relation. 

246.  (1902.)  Facts  stated  In  the  phUn- 
titrs  petition  were  not  sufficient  to  show 
that  the  corporation,  employed  to  give  a  flre 
works  exhibition,  was  an  Independent  con- 
tractor within  the  meaning  of  the  law,  and 
that  such  defense  was  not  raised  by  demurs 
rer.  Btanki  p.  Greater  American  Expotition, 
S  Unot.  666  (92  N.  W.  616). 

 Negligence  of  master. 

247.  (1893.)  A  petition  In  an  acUon  for 
injuries  sustained  by  an  employee  of  an  Ice 
company,  while  engaged  In  loosening  a  block 
of  Ice  that  had  lodged  In  the  chute,  by  rea- 
son of  the  foreman  negligently  causing  an- 
other block  of  Ice  to  be  sent  down  the  chute, 
states  a  cause  of  action  by  alleging  that 
negligence  of  the  ice  company  with  respect 
to  employing  an  Incompetent  foreman,  or 
in  the  construction  of  the  chute.  Cry$tal 
Ice  Co.  V.  aherUxOt,  37  Neb.  19  (66  N. 
W.  294). 

248.  (1904.)  A  peUUou,  In  an  actton  by 
a  btfHMty  (tf  a  hotel  to  recover  (or  Injuries 
sustained  by  walking  Into  an  open  door  into 
the  elevator  shaft  and  falling  to  the  base- 
ment, held  to  show  the  negligence  com- 
plained of  was  the  act  of  a  fellow-servant 
Kitchen  Bros.  Hotel  Od.  v.  DUetm,  71  Neb. 
293  (98  N.  W.  816). 

—— Authority  of  foreman. 

249.  (1902.)  An  allegation  that  the  de- 
fendant corporation  did  certain  things  by 
its  foreman  Is  a  sofllctent  allegation  of  the 
latter's  authority,  as  against  an  objection 
to  all  evidence  at  the  trial.  Swift  d  Co.  v. 
Bteise,  63  Neb.  789  (89  N.  W.  810;  67  L.  R. 
A.  147). 

-  Defective  appliances. 

250.  (1893.)  Where  an  action  Is  brought 
by  an  administrator  agiUnst  a  stock  yards 
company  for  tha  death  of  a  gwltchman. 
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caused  b7  defects  in  the  railway  track.  It 
is  unnecessary  to  allege  in  the  petition  that 
he  had  no  knowledge  of  these  defects.  That 
Is  a  matter  of  defense  which,  to  admit  proo^ 

must  he  pleaded.  Union  Stock  Yardt  Co.  v. 
Conoyer,  38  Neb.  488  (56  N.  W.  1081;  41 
Am.  St.  Rep.  738.) 

251.  (1$98.)  An  averment  In  a  petition 
that  the  defendant  negligently  permitted  a 
rerttin  appliance  to  become  defective,  and 
negligently  suffered  It  to  remain  In  a  de- 
fective condition.  Implies  that  the  defendant 
knew  or  was  culpably  Ignorant  of  the  de- 
fect. Chicago,  B.  <£  Q.  R.  Co,  v.  KtUogg,  56 
Neb.  748  m  N.  W.  4«2). 

362.  (1888.)  In  an  action  by  a  station 
agent  against  a  railroad  company  for  inja- 
rles  received  while  attempting  to  set  a  de- 
fective  brake  on  one  of  defendant's  cars, 
the  fact  that  the  brake  became  out  of  re- 
pair a  short  time  liefore  the  accident,  and 
that  the  defendant  had  no  knowledge  of  its 
defective  condition  and  could  not  by  the 
exercise  at  ordinary  care  hare  diseoTered  it 
before  the  accident,  are  matters  of  defense. 
Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  M  NA. 
127  (74  N.  454). 

253.  (1898.)  In  a  suit  for  damages  by  a 
station  agent  of  a  railroad  company  'against 
It  for  injuries  he  had  sustained  while  at- 
tempting to  set  a  defective  brake  on  one  of 
its  cars  the  petition  does  not  fall  to  state 
a  cause  of  action  because  it  does  not  aver 
that  the  railroad  company  knew  of  the  de- 
fective condition  of  the  brake,  or  that  the 
brake  had  been  out  of  repair  tor  snch  a 
length  of  time  that  the  railroad  company,  by 
the  exercise  of  ordinary  care,  could  have 
discovered  its  defective  condition.  Chicago, 
B.  4  0.  R.  Co.  V.  Kellogg,  64  Neb.  127  (74 
N.  W.  464). 

 AasmnptleB  of  risk. 

254.  (1894.)  A  petition  to  recover  dam- 
ages from  a  railroad  company  for  negli- 
gently causing  the  death  of  a  brakeman  by 
using  detective  appliances  should  contain 
averments  of  fact  which  negative  the  pre* 
sumption  that  the  Injury  was  a  risk  of  em- 
ployment. Missouri  P.  R.  Co.  v,  Baxter,  42 
Neb.  793  (60  N.  W.  1044). 

266.  (1896.)  A  servant  injured  while 
working  with  a  defective  appliance  must  In 
his  petition  plead  facts  creating  an  excep- 
tion to  the  rule  that  he  assumed  the  risk. 
Matm  V.  Thelin,  47  Neb.  686  (66  N.  W.  650). 

266.  (1897.)  A  petition  will  be  held  snt- 
flcient  when  there  Is  therein  stated  a  cause 


of  action  founded  on  the  negligent  acts  of  a 
vice-principal,  even  though  on  the  trial 
there  was  not  sufficient  evidence  to  sustain 
the  additional  averments  that  the  principal 
had  continued  the  employ  of  the  vloe-prlB- 
cipat  with  knowledge  of  his  Incompetaicy 
to  discharge  the  duties  required  to  be  pe^ 
formed  by  such  vlce-prtncipal.  Clark  v. 
Bvghee,  61  Neb.  780  (71  N.  W.  776). 

367.  (1898.)  That  an  employee  knew  of  a 
rule  or  custom  of  his  employer,  by  which 
his  business  was  conducted,  but  neverthe- 
less continued  in  his  service,  and  thereiif 
assumed  the  risk  of  injury  from  a  defective 
^^pllanee  fumtshed  hlra  for  use.  Is  alBrnia- 
tlTe  matter  of  defense  and  must  be  pleaded. 
Union  Stock  Tarit  Co.  v.  Ooodwin,  67  Neb. 
138  (77  N.  W.  387). 

258.  (1903.)  Where  the  assumptloa  of  a 
risk  not  usually  and  ordinarily  incident  to 
the  employment  Is  relied  on  as  a  defense 
in  an  action  against  the  master  for  ne^l- 
gence,  such  assumption  of  risk  must  Ik 
specially  pleaded.  Evans  Laundry  Oo.  v. 
Crawford,  67  Neb.  153  (93  N.  W.  177). 

 Amendment  after  verdict. 

259.  (1899.)  In  an  action  for  an  injary 
resulting  from  alleged  negligence  of  the  de- 
fendant in  falling  to  furnish  suitable  and 
safe  machinery  and  appllauMS,  It  is  Im- 
pTvper,  after  verdict,  to  permit  plalntifl  to 
amend  his  petition  by  alleging  a  dlsUact 
actionable  wrong,  unless  the  essential  facts 
of  the  amendment  were  fairly  oonteated  at 
tbe  trial  and  submitted  to  the  jury  under 
proper  Instructions.  Omaha  BottHng  Co.  v. 
r%eiler,  69  Neb.  267  (80  N.  W.  821;  80  Am. 
St.  Rep.  673). 

 Issues  and  pioof. 

280.  (1896.)  Evidence  tending  to  Show 
that  defective  machinery  was  used  under  a 

promise  by  the  master  to  remove  the  defect, 
held  inadmissible  where  such  promise  had 
not  been  pleaded.  Malm  v.  TheHn,  47  Neb. 
686  (66  N.  W.  660). 

261.  (1902.)  InstrueUon  that  defendant's 
answer  denied  lameness  of  plaintiff,  where 
answer  really  denied  that  It  was  caused  br 
deiendant,  and  by  the  means  alleged,  AeM 
prejudicial  error,  where  there  was  evidence 
tending  to  show  a  previously  existing 
lameness.  Swift  4  Co.  v.  Bleite.  63  Neb.  739 
(8»  N.  W.  310;  67  L.  R.  A.  147). 

262.  (1904.)  Where.  In  an  action  for 
personal  injurtes,  the  plaintiff  alleges  thst 
the  person  through  whoss  earelesmesi  be 
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was  Injured  vas  a  foretnaa  or  a  vice-pria- 
dpal,  and  ibis  allegation  is  denied  in  the 
answer,  the  defendant  will  not  be  precluded, 
under  a  general  denial,  from  showing  that 
such  person  was  the  fellow-servant  of  the 
plaintiff.  Joknton  v.  Heath,  5  Unof.  369  (98 
.N.  W.  832). 

FresumptionB  and  burden  of  proof. 
 Negligence  in  general. 

263.  (1894.)  Negligence  on  the  put  of 
a  railroad  company  cannot  be  inferred 
merely  from  the  fact  that  the  act  com- 
plained of  was  unnecessary,  nor  from  the 
fact  that  a  necessary  act  was  performed  In 
an  unnecessary  manner.  In  order  to  justify 
the  inference  of  negligence  the  commission 
of  the  act  in  the  manner  in  which  it  was 
committed  muat.  under  all  the  circum- 
stances, hare  implied  a  failure  to  exercise 
that  degree  of  care  which  a  prudent  person 
would  exercise  under  similar  circumstances. 
Erb  V.  Eggleston,  41  Neb.  860  (60  N.  W.  98). 

264.  (1896.)  In  an  action  by  a  servant 
against  his  master  for  personal  injuries  the 
jury  cannot  be  permitted  to  infer  negligence 
from  the  mere  fact  that  an  accident  hap- 
pened. A  want  of  ordinary  care  must  be 
pleaded  and  proved.  Lincoln  Street  R.  Co. 
V.  Cox,  48  Neb.  807  (67  N.  W.  740). 

266.  (1898.)  Where  a  servant  sues  his 
master  on  account  of  Injuries  resulting  from 
the  use  of  a  defective  tool  or  appliance,  the 
fact  that  the  accident  happened  cannot  be 
taken  aa  evidence  of  the  master's  negli- 
gence. Chicago,  B.  d  Q.  B.  Co.  v.  Keltogg, 
56  Neb.  748  (76  N.  W.  462). 

266.  (1899.)  The  burden  of  proving  In- 
juries to  a  servant  was  caused  by  negli- 
gence of  a  fellow-aervant  is  upon  the  master. 
Chicago,  B.  4  Q.  R.  Co.  v.  Oytter,  68  Neb.  1 
(78  N.  W.  869). 

— —  Aammptlon  of  risk. 

267.  (1896.)  It  is  presumed  that  a  serv* 
ant  assumes  the  risk  from  the  use  of  de- 
fective appliances,  or  from  work  in  a  dui- 
gerons  place  or  manner  and,  in  order  to 

recover,  the  burden  is  upon  the  plaintiff  to 
establish  one  of  the  exceptions  to  the  rule. 
Matm  V.  Thelin,  47  Neb.  686  (66  N.  W.  660). 

—— Contributory  neg>Ugence. 

268.  (1901.)  An  Instruction  that  the 
harden  of  proof  of  contributory  negligence 
la  on  the  defendant  unless  it  appears  from 
plaintilfs  own  testimony,  held  to  refer  to 
all  testimony  produced  on  plaintiff's  behalf. 
Xew    OmoJka    ThomaoihSoiuUm  Electric 


Light  Co.  V.  Baldwin,  62  Neb.  ISO  (87  N. 
W.  27). 

269.  (1907.)  In  an  action  against  a 
master  for  negligence,  the  burden  of  estab- 
lishing an  assumption  of  risk  is  on  the 
master.  Orimm  v.  Omaha  Electric  Light  <t 
Power  Co.,  79  Neb.  396  (114  N.  W.  769). 

Admissibility  of  evidence. 
—  DefectlTe  appliances. 

270.  (1889.)  In  an  action  by  a  switch- 
man against  a  railroad  for  Injuries  received 
by  reason  of  a  defective  reverse  lever  in  the 
locomotive  becoming  detached  and  suddenly 
changing  the  motion  of  the  engine  and  seat 
violently  against  the  car  upon  which  plain- 
tiff was  standing,  testimony  of  another 
switchman  as  to  the  condition  of  the  lever 
on  previoub  occasions,  and  as  to  conversa- 
tions had  with  the  engineer  as  to  its  action, 
who  then  stated  the  lever  flies  back,  helA 
admissible.  Burlington  <e  M.  R.  R.  Co.  v.  Wal- 
lace, 88  Neb.  179  (44  N.  W.  223). 

271.  (1894.)  Where  a  section  hand, 
while  standing  beside  the  track,  was  Injured 
by  a  piece  of  coal  falling  from  the  tender  of 
a  passing  engine,  he  may  prove  that  It  was 
practicable  to  place  railings  on  tenders  to 
safely  increase  their  capacity  and  that  the 
tender  from  which  the  coal  had  fallen  was 
without  a  railing.  Union  P.  R.  Co.  v.  Erick- 
son,  41  Neb.  1  (59  N.  W.  347;  29  U  R. 
A.  137). 

872.  (1898.)  In  an  action  for  injuries 
caused  by  a  defective  car-brake,  where  de- 
fendant's witnesses  have  testified  that  the 
defect  would  not  have  been  discovered  by 
such  a  reasonably  careful  Inspection  as  re- 
quired by  the  Master  Car  Builders'  Code  of 
Rules,  such  code  of  rulee  is  admissible  In 
evidence.  Union  Stock  Fords  Co.  v.  Good- 
win, S7  Neb.  138  (77  N.  W.  367). 

273.  (1900.)  Certain  testimony  as  to  the 
duties  of  a  brakeman  and  car  inspector  ex- 
amined, and  held  adlmsslble  under  the  Is- 
sues of  the  case.  Missouri  P.  R.  Co.  v.  For, 
60  Neb.  531  (83  N.  W.  744). 

274.  (1900.)  Tardmaster  of  a  railroad 
held  competent  to  testify  as  an  expert  in 
regard  to  construction  of  car.  Missouri  P. 
R.  Co.  V.  Fox,  60  Neb.  531  (83  N.  W.  744). 

276.  (1906.)  In  an  action  for  personal 
Injuries  received  by  a  servant,  from  the 
blowing  off  of  a  steam  stop-valve,  thus  caus- 
ing fright,  and  in  trying  to  escape  injury 
plaintiff  fell  over  a  truck,  evidence  of  a 
conversation  of  a  plumber  and  the  superln- 
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tendent  of  defendant  as  to  the  detectlTO- 
nesB  OL  tbe  steam-cock  Is  admissible.  Cud- 
ahj/  Packing  Co,  v.  Weaolowski,  76  Neb.  78$ 
1106  N.  W.  1007). 

276.  (1906.)  I0  an  action  for  damages 
caused  by  alleged  defects  in  defendant's 
machinery,  evidence  of  the  same  defective 
condition  Immediately  before  and  after  the 
accident  complained  of  Is  admissible  for  the 
purpose  of  proving  tbe  condition  of  the 
machinery,  and,  as  to  Its  prior  condition,  for 
the  additional  purpose  of  showing  knowl- 
edge on  the  part  of  the  defendant  Union 
P.  R.  Co.  V.  EdmonOson,  77  Neb.  682  (110 
N.  "W.  650). 

277.  (1906.)  In  an  action  for  the  negli- 
gent killing  of  an  employee  by  a  railroad 
company,  alleged  as  the  result  of  a  defect- 
ive condition  in  the  engine,  evidence  of  a 
declaration  of  the  engineer  in  charge  regard- 
ing such  defective  condition,  made  at  the 
time,  and  under  such  circumstances  as  to 
raise  the  presumption  that  it  was  an  unpre- 
meditated and  spontaneous  explanation  of 
the  casualty,  is  admissible  as  a  part  of  the 
rea  getta.  Union  P.  R.  Co.  v.  Edinonaaon, 
77  Neb.  682  (110  N.  W.  650). 

278.  (1907.)  In  an  action  by  a  servant 
to  recover  for  Injuries  received  by  reason 
of  the  breaking  of  the  neck-yoke  of  a  de- 
livery wagon  he  was  driving  while  perform- 
ing his  duties  as  such  driver,  evidence  show- 
ing plaintiff  had  some  knowledge  of  an 
apparent  weakness  of  such  neck-yoke,  sus- 
tains a  verdict  for  plaintiff.  8app  v. 
Christie  Broa.,  79  Neb.  701  (113  N.  W.  189). 

 Condition  of  xailroad  track  or  road- 
bed. 

279.  (1889.)  In  an  action  by  employee 
of  a  railroad  contractor  for  injuries  received 
from  a  collision  of  a  work  train,  upon  which 
they  were  riding,  evidence  showing  the 
unsafe  condition  of  the  track  at  the  place 
when  the  accident  occurred  Is  admissible 
to  show  the  negligence  of  those  in  charge 
of  the  train.  Chicago,  B.  4  Q.  R.  Co.  v. 
Clark,  26  Neb.  646  (42  N.  W.  703). 

•—Transactions  after  accident. 

280.  (1899.)  In  an  action  against  a 
master  for  personal  injuries,  testimony  In 
relation  to  transactions  between  plaintiff 
and  defendant  after  tbe  Injury,  and  the 
opinion  of  a  third  person  as  to  defendant's 
mistreatment,  held  incompetent.  Omaha 
Breu-ing  Asa'n  v.  BuUnheimer,  58  Neb.  387 
(78  N.  W.  728). 
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Weight  and  sufficiency  of  evidenca. 

In  general. 

281.  (1891.)  Evidence  in  action  against 
railroad  company  for  causing  death  of 
brakeman,  examined,  and  found  Insnfflclent 
to  establish  the  negligence  of  the  defendtnt 
Chtcagu,  B.  d  Q.  R.  Co.  v.  Barnard,  32  Neb. 
306  (49  N.  W.  632). 

282.  (1893.)  In  an  acUon  for  Injur/  to 
a  switchman  while  uncoupling  ears,  all^ 
to  be  caused  by  a  defect  In  the  drawheads, 
the  evidence  held  to  support  a  verdict  for 
plaintiff.  Union  Stock  Yards  v.  Larson,  38 
Neb.  492  (56  N.  W.  1079). 

283.  (1897.)  In  an  action  by  a-sectloii 
hand  to  recover  for  injuries  from  being 
struck  by  a  train  while  at  work  beside  the 

track,  tbe  evidence  examined,  and  held  in- 
sufficient  to  sustain  a  verdict  for  plalatUt 
Chicago,  B.  d  Q.  R.  Co.  v.  Boderberg,  SO 
Neb.  674  (70  N.  W.  230). 

—^—Negligence  on  part  of  employer. 

284.  (1895.)  The  intestate  was  klDed  br 
the  caving  In  of  the  earth  while  driving  a 
tunnel  for  the  corporation.  Tbe  evidenoe, 
set  out  at  length  in  tbe  opinion,  examined, 
and  held  to  support  the  finding  of  the  jury 
that  the  negligence  of  tbe  corporation  was 
the  proximate  cause  of  tbe  death  of  the 
Intestate.  Keamev  Electric  Co.  v.  LaugMin, 
45  Neb.  390  (63  N.  W.  941). 

285.  (1896.)  In  an  action  to  recover  for 
tbe  death  of  a  street  car  driver,  who  was 
killed  by  being  kicked  by  a  horse  that  was 
hitched  to  the  car,  on  the  ground  of  negli- 
gence of  defendant  In  keeping  a  known 
vicious  horae,  evidence  falling  to  show  tint 
the  particular  horse  was  the  one  that  kicked 
plalntltTs  intestate  will  not  support  a  ver- 
dict for  plaintiff.  Omaha  Street  B.  Co.  v. 
Leigh,  49  Neb.  782  (69  N.  W.  111). 

286.  (1898.)  The  starting  or  running  of 
a  switch  engine  in  a  switch  yard,  filled  with 
a  network  of  tracks  upon  which  cars  are 
constantly  moving  and  in  which  yardmen 
are  at  work,  without  the  ringing  of  a  bell 
or  the  blowing  of  a  whistle,  is  evidence  of 
negligence.  Union  P.  B.  Co.  v.  Elliott.  54 
Neb.  299  (74  N.  W.  627). 

287.  (1900.)  Where  one  of  tlie  causes 
contributing  to  the  injury  for  which  recov- 
ery Is  sought  tn  damages,  being  the  alleged 
negligent  action  of  the  employer  in  per 
mitting  the  floor  where  the  plaintiff  stood 
to  become  wet  and  slippery,  a  finding  in 
favor  of  the  plaintiff  as  to  such  act  of  MgU- 
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genre  can  only  be  had  when  It  affirmatively 
appears  by  proof  that  the  employer  has 
failed  In  the  exercise  of  reasonable  care  in 
proTidiog  the  employee  a  reasonably  safe 
place  In  the  prosecntion  of  the  woric  re* 
quired.  Swift  <6  Co.  v.  Holoubeh,  60  Neb. 
784  (84  N.  W.  249). 

288.  (1903.)  Before  recovery  can  be  had 
against  an  employer  based  on  the  ground 
of  negligence  in  not  informlne  the  employee 
of  the  danger  attending  the  operation  of  a 

machine  and  instructing  her  -how  to  avoid 
injury  thereby,  It  must  appear  that  the  Id- 
iury  complained  of  occurred  because  of  the 
want  of  such  instruction.  If  It  fairly  ap> 
pears  that  the  injury  complained  of  did  not 
occur  from  want  of  knowledge  of  how  the 
machine  should  be  operated,  but  was  In- 
curred from  causes  which  could  not  be  fore- 
seen or  anticipated.  It  can  not  be  imputed 
to  the  neglect  of  the  master  to  give  proper 
instructions.  Fronk  v.  MSvans  Bteam  Laundry 
CO.,  70  Neb.  76  (96  N.  W.  1063). 

289.  (1905.)  The  party  charged  with 
negligence  disproves  It  by  showing  that  the 
tools  he  employed  were  those  In  general  use 
in  the  business,  but  the  converse  does  not 
follow.  The  party  charging  negligence  does 
not  show  it  by  showing  that  Uie  machinery 
was  not  In  common  use.  Central  Qrayiarics 
Co.  V.  AuU,  75  Neb.  249  (106  N.  W.  418). 

290.  (1907.)  Where  an  electric  light 
company  places  highly  charged  wire  through 
the  branches  of  a  tree  and  within  26  Inches 
of  low  potential  vires,  when  it  is  undis- 
puted that  such  wires  should  be  at  least 
five  feet  apart,  the  company  is  guilty  of 
negliigence.  Grimm  v.  Omaha  Electric  Light 

PoKier  Co.,  79  Neb.  387  (112  N.  W.  620). 

 Heg'tigenoe  of  fellow-serrants. 

291.  (1897.)   In  an  action  for  damages 

for  the  death  of  a  section  hand,  killed  by  a 
switch  engine  making  a  flying  switch,  the 
evidence  examined,  and  held  not  sufficient 
to  sustain  a  verdict  that  the  death  of 
plaintllT's  intestate  was  caused  by  the  negU 
gence  of  defendant's  servants.  Union  P.  R. 
Co.  V.  OVtrle.  51  Neb.  220  (70  N.  W.  923). 

292.  (1902.)  In  an  action  by  an  em- 
ployee for  injuries  received  while  assisting 
in  lowering  a  heavy  Iron  tank  which  had 
been  turned  up  on  Its  side,  the  evidence  ex- 
amined and  htld  to  show  negligence  on  the 
part  of  the  foreman  of  defendant.  Fremont 
Brewing  Co.  v.  Hansen,  65  Neb.  462  (93  N. 
W.  211). 


—  Assuxaption  of  risk. 

293.  (1888.)  In  an  action  by  an  em- 
ployee of  a  railroad  for  injuries  sustained 
while  In  defendant's  employ,  evidence  that 
while  helping  to  take  up  sign  posts  along 
the  track  plaintiff,  while  trying  to  loosen  a 
rope  from  a  dragging  post  just  pulled  up,  one 
end  of  the  rope  being  attached  to  a  moving 
train,  was  injured  by  the  post  striking  an 
obstruction  and  flying  against  him  will  sus- 
tain a  verdict  for  the  plaintiff.  Union  P.  If. 
Co.  V.  O'Hern,  24  Neb.  775  (40  N.  W.  293). 

294.  (1894.)  Evidence  held  insufficient 
to  sustain  verdict  in  favor  of  a  brakeman 
on  a  railroad  for  damages  for  Injuries  re- 
sulting from  alleged  negligence,  said  Injury 
being  caused  by  his  falling  on  the  track 
when  attempting  to  mount  a  moving  car 
which  had  been  "kicked"'  by  the  engine,  and 
being  run  over  by  the  engine  following.  Erb 
V.  Eggleaton,  41  Neb.  860  (60  N.  W.  98). 

295.  (1906.)  Evidence  showing  a  middle 
aged  man,  experienced  as  a  switchman,  en- 
gaged as  a  switchman  along  a  track  badly 
out  of  repair,  and  su^  fact  was  known  to 
him,  Is  insufficient  to  sustain  a  verdict  for 
injuries  sustained  by  reason  of  such  defects. 
AnderBon  v.  Union  Stoele  Tardt  Co.,  77  Neb. 
196  (109  N.  W.  171). 

 Defective  appliance. 

296.  (1888.)  In  an  action  to  recover  for 
the  death  of  a  brakeman  caused  by  reason 
of  his  foot  becoming  fastened  In  an  un- 
blocked ftog,  by  reason  of  which  he  was 
run  down  by  cars  and  killed,  it  is  neces- 
sary to  show  that  unprotected  frogs  are  In- 
herently unsafe  and  dangerous  where  pru- 
dently and  carefully  worked,  and  that 
blocking  them  lessens  such  danger.  Mia- 
$ouri  P.  R.  Co.  V.  Lewis,  24  Neb.  848  (40  N. 
W.  401;  3  U  B.  A.  67n.) 

297.  (1890.)  In  an  action  by  a  servant 
against  the  master  to  recover  for  personal 
injuries,  evidence  showing  that  the  servant, 
while  working  upon  a  scaffold  In  the  act  of 
prying  loose  large  stones  with  a  crowbar, 
the  plank  he  was  standing  on  broke,  throw- 
ing plaintiff  into  a  hole  and  breaking  bis 
arm.  Is  sufficient  to  sustain  a  flnding  of 
unsafe  appliances  and  a  verdict  for  plaintiff. 
;7nion  P.  R.  Co.  v.  Broderick,  30  Neb.  735 
(46  N.  W.  1121). 

298.  (1895.)  The  happening  of  an  acct* 
dent  through  the  displacement  of  a  draw- 
bar or  coupler  of  a  designated  kind  or  de- 
sign. Is  not  sufficient  proof  tlut  sudi  kind  or 
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design  of  appliance  is  defective,  when  the 
displacement  complained  of  is  clearly  shown 
to  taave  been  caused  by  the  negligent  and 
reckless  manner  In  which  the  car  equipped 
with  such  coupler  or  draw-bar  was  violently 
pushed  against  another  car.  Chicago,  B.  S 
Q.  H.  Co.  V.  Boward,  46  Neb.  670  («3  N. 
W.  872). 

299.  (1898.)  Bvldence  held  sufficient  to 
sustain  a  verdict  for  plaintiff  in  a  suit  by  a 
servant  wbo  was  Injured  through  negligence 
of  the  master  in  the  use  of  dofecttve  ma- 
chinery. 2/orfolk  Beet^ugor  Co.  v.  Burnett, 
55  Neb.  S60  (76  N.  W.  839). 

300.  (1898.)  To  entitle  the  plaintiff  to  a 
verditit  in  an  action  against  bis  employer 
for  injuries  resulting  from  the  use  of  a  de- 
fective appliance,  he  must  affirmatively 
show  that  the  defendant  either  knew  or  was 
Inexcusably  Ignonuit  of  the  defective  condi- 
tion of  the  Implement  or  appliance  causing 
the  injury.  Chicaffo,  B.  <£  Q.  R.  Co.  v.  Keh 
loffff,  66  Neb.  748  (76  N.  W.  462). 

 Due  care  on  part  of  plaintUf. 

301.  (1894.)  Evidence  held  sufficient  to 
Justify  the  court  in  submitting  case  to  the 
Jury  where  the  action  was  to  recover  dam- 
ages from  defendant  for  negligently  causing 
the  death  of  an  employee  wbo  fell  from  a 
moving  car  as  tbe  result  of  an  alleged  de- 
fective railroad  track,  no  one  having  seen 
him  fall.  Union  Stock  Yardt  CO.  v.  Conojfer, 
41  Neb.  617  (59  N.  W.  950). 

——Contributory  negligence. 

302.  (1888.)  In  an  action  for  damages, 
resulting  from  a  personal  Injury,  where  the 
court  Irstvuoted  the  Jury  that  If  they  found 
from  the  evidence  that  the  labor  In  which 
the  plaintiff  was  engaged  was  of  a  danger- 
ous character,  and  of  which  tbe  plaintiff  had 
knowledge,  that  he  could  not  recover,  but 
tne  testimony  of  the  witnesses  was  contra- 
dictory as  to  whether  tne  employment  was 
dangerous  or  not,  tbe  verdict  of  the  Jury  In 
favor  of  the  plaintiff  was  sustained  by  suffi- 
cient evidence,  and  would  not  be  molested. 
Union  P.  R.  Co.  v.  O'Hern,  24  Neb.  775  (40 
N.  W.  293). 

303.  (1894.)  In  an  action  by  an  employee 
engaged  In  constructing  an  Ice  break  to  pro- 

.  tect  a  bridge,  for  damages  for  personal  in- 
juries caused  by  tbe  fall  of  a  pile  driver, 
the  evidence  discussed  in  the  opinion  held 
sufficient  to  support  a  f  ndlng  that  the  inju- 
ries resulted  from  negligence  of  defendant's 
employee*  and  not  from  contributory  negli- 


gence of  plaintiff.  Fremont,  E.  <C  U.  V.  R. 
Co.  V.  Leslie,  41  Neb.  159  (69  N.  W.  559). 

304.  (1897.)  In  an  action  against  a  rail- 
road comimny  to  recover  for  the  death  of  a 
car  repairer  In  Its  employ,  evidence  sliowlng 
that  the  deceased  requested  the  engineer  of 
the  locomotive  attached  to  a  freight  train, 
then  about  to  leave  a  gution,  to  try  tbe  air- 
brakes, and  later  told  one  engineer,  the  train 
being  a  double-header,  to  be  careful  as  he, 
deceased,  had  some  work  to  do  about  tbe 
train,  and  crawled  under  a  car  where  he 
was  Injured  by  the  other  engineer  working 
the  air-urakes  from  his  engine,  the  trial 
court  properly  directed  a  verdict  for  de 
fendant.  Ecklund  v.  Chicapo.  8t.  P.,  M.  4i  0. 
R.  Co.,  52  Neb.  729  (78  N.  W.  224). 

305.  (1898.)  Evidence  produced  held  to 
show  that  a  section  hand,  in  stepping  upon 
a  railroad  track  without  looking  for  ap- 
proaching trains,  was  guilty  of  negligence. 
Chieago,  B.  A  Q.  R.  Co.  v.  Yo*t,  5i>  Neb. 
439  (76  N.  W.  901). 

306,307.  (1898.)  Where  one  employed  \>j 
a  railroad,  whose  duty  It  was  lo  inspect  the 
wheels  and  oil  the  Journals  of  cars  on  ali 
Incoming  trains,  while  so  engaged  In  the 
night  time  was  struck  and  injured  by  a 
switch  engine,  a  finding  that  the  defendant's 
negligence  was  the  cause  of  the  injury  sus- 
tained. Union  P.  B.  Co.  v.  EUiott,  54  Neb. 
299  (74  N.  W.  627). 

308.  (1899.)  That  a  section  crew 
matned  on  a  railway  track  to  remove  their 
hand-car  and  thug  prevent  a  collision  with 
an  approaching  train  will  not  alone  Mt^ 
Ilah  contributory  negligence  on  part  of  tbe 
crew.  Dailey  v.  Burlington  d  M.  R.  B.  Co.. 
58  Neb.  396  (78  N.  W.  732). 

309.  (1903.)  Upon  the  evidence  dis- 
closed by  the  record  In  an  aetlm  by  a  car 
repairer  for  Injnrlm  received  while  at  work 
on  a  car,  the  action  of  the  district  court  la 
directing  a  verdict  for  the  defendant  Is  ap- 
proved. O'Keefe  v.  Chicago^  B.  d  Q.  R.  Co., 
4  Unof.  787  (96  N.  W.  638). 

310.  (1903.)  In  an  action  for  the  deatb 
of  a  section  hand  killed  by  being  struck  by 
a  train  while  rldlog  on  a  hand-car,  evidence 
Acamlned,  and  held  to  be  insufficient  to  sup- 
port the  verdict  because  it  clearly  estab- 
lishes negligence  on  the  part  of  defendint 
in  error's  Intestate  resulting  in  bis  injury 
and  death,  and  because  It  fails  to  establisb 
negligence  on  tbe  part  of  plaintiff  in  error 
causing  or  contributing  thereto.  Chicago,  B. 
d  Q.  R.  Co.  V.  Sealw.  6  Unof.  225  (97  N. 
W.  1024). 
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311.  (1905.)  In  an  action  for  Injuries 
received  while  clearing  sawdust  away  from 
a  moTlng  saw,  the  evidence  as  to  contribu- 
lory  negligence  examined,  and  held  to  sus- 
tain a  direction  of  a  verdict  against  plain- 
tiff. Hubler  V.  John$on-McLeanCo.,li  Se^t. 
840  (105  N.  W.  247). 

Qnestlon  for  Jury. 

 Injury  result  of  accident. 

312.  (1888.)  In  an  action  by  a  servant 
Agatimt  his  employer  for  persmal  injuries, 
a»  lastructlon  that  the  burden  of  proving 
that  a  present  co»ditioa  of  a  diseased  eye 
fm  the  result  of  the  injury  complained  of 
rests  upon  plaintiff  is  not  erroneous.  Sioux 
City  <t  P.  R.  Co.  V.  Smith,  22  Neb.  77fi  (8< 
N.  W.  288). 

313.  (1894.)  Whether  a  railroad  com- 
pany la  negligent  in  backing  au  englae 
against  a  line  of  empty  freight  cars  stand- 
ing on  a  side-track,  without  giving  any 
signal  or  other  warning,  whereby  a  person 
working  about  such  cars  was  injured.  Is  one 
of  fact  for  the  jury.  Omaha  A  R.  V.  R.  Oo. 
V.  Morgan,  40  Neb.  C04  (  69  N.  W.  81). 

Unsafe  place  to  work. 

314.  (1901.)  Judgment  for  an  employee 
will  not  be  reversed  at  the  suit  of  employer 
tor  the  giving  of  an  instruction  that  the 
burden  of  proof  Is  tm  emplc^ee  to  show  both 
defect  In  machine  with  negligence  In  pro- 
viding It  and  also  negligence  in  permitting 
the  floor,  on  which  he  stood  to  operate  it,  to 
be  wet  and  slippery,  when  accompanied  also 
hy  iBstrnetion  to  find  for  eipployer  if  the 
nuMftlne  was  not  defective,  althovgh  there 
was  no  evidence  that  the  admittedly  wst 
and  ^Ippery  condition  of  the  floor  was  due 
to  negligence.  Swift  d  Co.  v.  Holoubeh,  62 
Neb.  31  (88  N.  W.  900). 

8U.  (1905.)  Whether  the  master  Is 
gnllty  of  n^lgence  in  not  providing  a  safe 
lOsoe  fttr  his  servant  to  perform  the  labor 
required  of  him  Is  a  question  of  fact  for 
the  jury,  but  what  Is  competent  evidence  to 
establish  that  fact  Is  a  question  of  law  for 
the  court.  Central  Granariea  Co.  v.  Ault,  7R 
Neb.  249  (10«  N.  W.  418). 

316.  (1908.)  Whether  or  not  a  master 
who  requires  his  servant  to  stand  upon 
two  parallel,  horizontal,  iron  rods  twelve 
laches  apart  and  at>out  eight  feet  above  the 
floor,  and  to  draw,  by  means  of  an  iron 
hool^  n  sUde  weighing  200  pounds,  without 
prOTldlns  any  railing,  or  other  safeguard, 
to  prersat  tbo  servant  from  falling  In  the 
STsnt  of  kig  kMtais  Us  footing,  or  tke  hook 


slip^ng  from  the  slot  In  the  slide.  Is  guilty 
of  negligence  in  falling  to  exercise  rMson- 
able  care  to  provide  a  reasonably  safe  place 
tor  the  servant  to  work  is  a  question  of  fact 
for  a  jury  to  determine.  Kotera  v.  Amen- 
can  Smelting  and  Refining  Co.,  80  Neb.  648 
(114  N.  W.  945). 

——Sufficiency  of  guard  for  machinery. 

317.  (1903.)  Whether  a  guard  rail  at- 
tached to  a  mangle  for  the  purpose  of  pro- 
tecting the  hand  of  the  operator  from  being 
caught  and  drawn  Into  the  machine  was 
properly  attached  and  placed  in  position.  Is 
a  question  for  the  Jury  under  the  evidence. 
Fronk  v.  Evans  Steam  Laundry  Co.,  70 
Neb.  75  (96  N.  W.  1053). 

 Giving  of  orders. 

818.  (1904.)  Where  there  is  evidence 
tending  to  ^w  that  an  employee  dis- 
obeyed the  ordera  of  hia  superior,  uid  that 
obedience  to  the  order  would  have  avoided 
the  Injury  of  which  he  complains,  the  ques- 
tion of  whether  the  orders  were  given 
should  be  submitted  to  the  jury.  Western 
Mattress  Co.  v.  Ostergaard,  71  Neb.  572  (99 
N.  W.  229). 

 Negligence  of  fellow-serrant. 

319.  (1894.)  .  Where  a  track  worker  is 
injured  by  a  piece  of  coal  falling  from  the 
tender  of  a  passing  train,  It  appearing  that 
the  tender  had  recently  been  loaded  with 
coal,  the  Question  whether  the  loading  was 
negligently  done  is  for  the  jury.  Onion  P. 
R.  Co.  V.  Erickson,  41  Neh.  1  (&9  N.  W. 
347;  29  L.  R.  A.  137). 

320.  (1899.)  The  burden  is  tm  the 
master.  If  it  claims  It,  to  show  that  the  in- 
juries received  by  a  servant  were  caused  by 
the  negligence  of  a  fellow-eervant.  Chi- 
cago, B.  4  Q,  R.  Co.  V.  Oyster,  58  Neb.  1  (78 
N.  W.  869). 

 DefeetlTe  appliances. 

321.  (18S9.)  In  an  action  for  damages 
resulting  from  personal  Injury  received  hy 
reason  of  the  reverse  lever  of  a  locomotive 
becoming  detached  and  changing  the  moUon 
of  the  engine,  and  by  which  It  was  sent 
violently  against  a  car  upon  which  the 
plaintiff  In  the  action  was  standing,  a  ques- 
tion was  presented  om  the  trial  aa  to 
whether  the  lever  became  detached  by  rea- 
son of  a  detective  construction  of  the  "re- 
verss  lever,"  "Qusdrsnt,"  uid  "dog,"  or  by 
the  want  of  care  of  tks  engineer.  The  qves* 
tlon  was  a  ivoper  one  for  the  Jury,  tbere 
heteg  sens  vrldsnM  •(  a  defect  ia  Ihs  «»«r- 
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ation  of  the  machloery.  Burlinffton  <£  M.  R, 
R.  Co.  V.  Wallace,  28  Neb.  179  (44  N. 
W.  223), 

322.  (1895.)  When  a  brakeman  was 
killed  while  coupling  freight  cars  of  dlfl«r- 
«nt  construction,  and  the  evidence,  in  an  ai> 
tion  to  recover  therefor,  shows  a  wound 
over  the  heart  about  the  size  of  a  projecting 
bolt  on  one  of  the  cars,  the  question  whether 
m  not  the  construction  of  the  car  with  refer* 
«nce  to  sach  bolt  was  negligent  should  have 
been  submitted  to  the  Jury.  Thompton  v. 
Miuowri  F.  B.  Co.,  SI  Neb.  627  (71  N. 
W.  61). 

328.  (IdOO.)  The  eTidence  being  contra^ 
dictoiy  aa  to  whether  the  machinery  by 
which  plaintiff  waa  Injured  was  the  same  as 
that  In  general  use,  the  question  of  negli- 
gence was  for  the  jury.  Sioift  d  Co.  v. 
HoJOu1>ek,  60  Neb.  784  (84  N.  W.  249). 

S24.  (19(M.)  In  an  action  by  an  em* 
Vloyee  In  a  packing  house  i^Ealnst  his 
employer  for  Injuries  sustained  by  the 
breaking  of  an  iron  lever  used  In  opening 
and  closing  a  press  which  plaintiff  operated, 
there  appearing  a  visible  flaw  in  the  cast-' 
Ing  at  the  point  where  It  broke,  it  is  for 
the  jury  to  determine  whether  or  not  the 
employer  used  due  diligence  In  the  selec- 
tion of  the  appliance  or  lever.  OudtAy  Pack- 
ing Co.  V.  Roy,  71  Neb.  600  (99  N.  W.  231). 

326.  (1906.)  Whether  an  uninsulated 
wire  at  a  splice,  near  a  pole,  is  an  open  and 
obrtouB  defect  Is  a  quesUon  for  the  Jury. 
yew  Omaha  Thonwm-Bouaton  Btectric 
Light  Co.  V.  Romhotd,  73  Neb.  278  (102  N. 
W.  475;  106  N.  W.  213). 

326.  (1905.)  Whether  it  was  the  duty 
of  the  defendant  due  to  the  plaintiff  to  in- 
sulate the  wires  described  and  complained 
of  in  the  petition,  or  whether  because  of  the 
natnre  of  the  work,  the  contract  of  employ- 
ment, or  other  facts  and  circumstances,  the 
duty  to  make  inspection  and  discover  de- 
fects devolved  upon  the  plaintiff,  are,  under 
the  Issues  and  the  evidence,  held  to  be 
^luestlons  properly  submitted  to  tbB  jury  for 
its  determination.  New  Omaha  Thomson- 
Houston  Electric  Light  Co.  v.  Rombold,  78 
Neb.  272  (102  N.  W.  475;  106  N.  W.  213). 

827.  (1908.)  Whether  or  not  a  master, 
who  furnishes  a  hook  consisting  of  an  Inm 
bar  with  a  hand-hold  at  one  end  and  two 
Inches  at  the  other  bent  at  a  right  angle  to 
the  bar,  so  aa  to  form  an  elbow  to  be  In- 
serted Into  a  slot,  with  which  to  draw  a 
slide  irelghing  200  pounds*  instead  of  bar- 


ing the  elbow  of  the  hook  bent  at  an  acute 
angle  to  the  bar,  or  In  a  curve,  so  as  to  pre- 
vent its  slipping  out  of  the  slot  In  the 
slide.  Is  guilty  of  n^ligence  In  not  exercis- 
ing reasonable  care  to  provide  reasonaDly 
safe  appliances  for  his  servant  Is  a  ques- 
tion of  fact  for  a  jury  to  determine.  Kotera 
V.  American  Smelting  d  Rejlning  Oo.,  80 
Neb.  648  (114  N.  W.  946). 

Assumption  of  risk. 

328.  (1899.)  In  the  trial  of  an  acUon 
grounded  in  negligence  where  it  Is  claimed 
that  plaintiff  assumed  the  risk.  It  is  propm 
to  submit  to  the  Juiigr  the  question  whether 
the  plaintiff  was,  at  the  time  he  recetnd 
the  injury,  mgaged  In  the  performance  of 
work  outside  of  his  contract,  and  different 
In  character  from  that  which  he  has  under- 
taken to  perform.  Norfolk  Beet-Sugar  Co. 
V.  Bight,  69  Neb.  100  (80  N.  W.  276). 

829.  (1903.)  There  Is  no  presumption 
that  a  child  of  14  years  has  as  much  pru- 
dence and  understanding  as  an  adult,  and 
where  such  child  has  been  injured  while  en- 
gaged in  dangerous  work  which  be  has  been 
commanded  to  do.  It  Is  for  the  jury  to  say, 
considering  his  sge  and  experience,  whether 
he  assumed  the  risks  ct  his  employment 
Ittner  BrtcJe  Oo.  v.  iTinten,  67  Neb.  589  (M 
N.  W.  961). 

330.  (1903.)  The  evldoice  showing  that 
no  Inspectors  were  employed,  and  that  line- 
man was  instructed  to  repaln  or  report  de- 
fects of  insulation  observed  by  him,  the 
question  as  to  whether  or  not  be  had  as- 
sumed the  risk  from  this  defect  of  insula- 
tion was  properly  left  to  the  Jury.  New 
Omaha  Thornton-Houston  Electric  Light  Co^ 
V.  Bom^oia,  68  Neb.  54  (93  N.  W.  966). 

331.  (1906.)  Where  an  employee  of  a 
smelting  company,  in  obedience  to  an  order 
from  his  foreman,  throws  a  bucket  of  water 
into  the  fire-box  of  the  furnace,  which  re- 
sults in  an  explosion  causing  the  Injuries 
oomplalned  of,  evidence  ^wing  pliOntlff 
had  no  particular  knowledge  of  the  explosive 
power  of  steam  or  the  generation  thereof, 
warrants  the  submission  of  question  of  neg- 
ligence to  the  jury.  Malone  v.  American 
Smelting  d  Beflninff  Oo^  77  Neb.  876  (110 
N.  W.  672). 

332.  (1907.)  In  an  action  for  the  death 
of  an  employee,  whether  he  was  guilty  of 
contributory  negligence  in  taking  hold  of 
an  incandescent  lamp  charged  with  a  deadly 
current  of  electricity,  or  assumed  the  risk 
of  injuryi  was  for  Om  jury.    €hrtmm  ft 
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Omaha  Electric  Light  d  Power  Co.^  79  Neb. 
39&  (114  N.  W.  769). 

^—.—  Contributory  negligence  of  Berrant. 

333.  (1889.)  Where  a  bricklayer  Is  In- 
Jnred  by  reaeon  of  tbe  collapse  of  a  scaffold 
npon  which  he  was  working,  the  question 
whether  he  was  guilty  of  contributory  neg- 
ligence in  not  noticing  the  defective  con- 
struction is  one  of  fact  for  the  Jury  to  de- 
cide. Stevens  v.  Koioe^  28  Neb.  647  (44  N. 
W.  866). 

334.  (1892.)  Where,  in  an  action  for 
damages  against  a  railroad  company  for 
vrongfuUy  causing  the  death  of  plaintiff's 
intestate,  the  plaintiff  proves  his  case  with- 
out disclosing  any  negligence  on  the  part  of 
his  Intestate,  contributory  negligence  Is  a 
matter  of  defense,  and  the  burden  of  estalh 
llshing  It  Is  on  tbe  defendant.  Anderson  v. 
Chicago,  B.  d  Q.  R.  Oo.,  86  Neb.  96  (62  N. 
W.  840). 

336.  (1893.)  Where  a  street  car  driver 
was  kicked  In  the  abdomen  by  one  of  the 
horses  attached  to  the  car,  upon  being  stmcfc 
by  the  driver,  the  question  of  negligence  of 
the  master  and  servant  is  for  tbe  Jury. 
Leigh  v.  Omaha  Street  B.  Oo.,  36  Neb.  181 
(54  N.  W.  134). 

336.  (1894.)  Where  a  boy  engaged  as  a . 
car  cleaner  In  going  to  and  from  a  tool- 
house  for  oil,  crawled  under  a  string  of  Idle 
cars  on  a  side-track,  and  while  so  doing  an 
engine  and  freight  train  was  backed  against 
such  cars  without  any  warning,  by  reason 
of  which  the  boy  was  Injured,  the  question 
of  negllgen<%  and  contributory  negllgCTce, 
under  all  tbe  circumstances,  is  for  the  jury. 
Omaha  cG  R.  7.  R.  Co.  v.  Morgan,  40  Neb. 
604  (69  N.  W.  81). 

337.  (1903.)  A  servant,  a  child  of  four- 
teen years,  was  ordered  by  his  master  to 
assist  In  cleaning  and  oiling  a  brick  ma- 
chine while  the  same  was  In  motion  by 
steam.  The  work  was  highly  dangerous, 
but  could  be  accomplished  without  Injury. 
Htld,  That  the  question  whether  the  aenrant 
was  guilty  of  contributory  n^llgence  was 
properly  left  to  tbe  Jury.  Ittner  Bricft  Co. 
V.  Killian,  67  Neb.  689  (93  N.  W.  951). 

338.  (1903.)  Whether  an  experienced 
tel^hone  and  tel^raph  lineman  had  such 
knowledge  and  experience  respecting  the 
handling  of  heavily  charged  wire,  and  its 
liability  to  break  when  twisted,  and  whether 
he  acted  with  due  care  under  the  clrcum- 
•tanna,  ahoald  properly  be  aubmltted  to  the 


Jury.  New  Omaha  Thom»on-Bouston  SUc- 
trie  Light  Co.  v.  Dent,  68  Neb.  674  (108  N. 
W.  1091). 

389.  (1903.)  Whether  or  not  due  care 
on  tbe  lineman's  part  required  that  he  see 
and  avoid  contact  with  the  exposed  splices 
on  electric  wires  was  properly  left  to  the 
Jury.  Omaha  Thom»on-Howton  Elec- 

tric lAght  Oo.  V.  Aombold,  68  Neb.  64  (93 
N.  W.  966). 

340.  (1903.)  Whether  or  not  tbe  em- 
ployee exercised  due  care  and  caution  in 
looking  for  breaks  in  the  insulation  on  the 
wire  he  was  working  with  and  fastening,, 
and  whether  he  was  guilty  of  contributory 
negligence  In  respect  thereto,  under  the  evi- 
dence, properly  submitted  to  the  Jury.  Veti> 
Omaha  Thomson-Houston  Electric  Light  Oo. 
V.  Dent,  68  Neb.  674  (103  N.  W.  1091). 

841.  (1905.)  Applying  the  rule  of  the 
law  of  the  case  ft  Is  held,  "that  whether 
or  not  due  care  on  the  lineman's  part  re- 
quired tliat  he  see  and  avoid  contact  with 
the  exposed  splices  was  properly  left  to  the 
Jury."  New  Omaha  Thomson-Houston  Elec- 
tric Light  Co.  V,  Roml>old,  73  Neb.  272  (102 
N.  W.  475;  106  N.  W.  213). 

342.  (1907.)    Where  plalntlfTs  Intestate,, 
a  lineman  for  an  electric  light  company,  is 
smt  to  repair  electrical  disturbance  at  a 
patron's   house,   and   after   repairing  the 
trouble  outside  of  the  house,  and  on  request 
of  such  patron.  Investigated  the  Inside  dis- 
turbance, whether  he  was  guilty  of  contrlb-' 
utory  negligence  In  taking  bold  of  a  switch' 
from  which  a  son  of  the  patron  had  received 
a  shock,  such  fact  being  known  to  him,  was 
properly  submitted  to  the  Jury.    Orimm  v.  ' 
Omofta  Btectrie  Light  d  Power  Oo.,  79  Neb. 
887  (118  N.  W.  620K 

Damagea. 

Inadequate  and  excessive  recovery  for  In- 
juries, see  Damages,  H  91-102. 

343.  (1903.)  A  verdict  for  |15,000  for  an 
electric  lineman  of  83  years  of  age,  earning 
$66  per  month,  for  Injuries  to  feet  and 
ankles  necessitating  the  amputation  of  the 
right  foot,  la  not  excessive.  New  Omaha 
Thomson-Houston  Electric  Light  Oo.  ».  JSom- 
&Old,  68  Neb.  54  (93  N.  W.  966). 

844.  (1902.)  Refusal  of  Instruction  to 
effect  that  defendant  was  not  responsible 
for  damages  caused  by  want  of  reasonable 
care  on  plaintiff's  part  after  the  alleged  In- 
Jury  Is  erroneous,  where  evidence  had  been 
admitted,  without  objection,  tending  to  show 
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that  pljUintlfl's  condition,  expense,  and  suf- 
fering were  In  part  due  to  his  failure  to 
exercise  reasonable  care  after  the  hurt  re- 
ceived. Swift  ((  Co.  V.  Bleive,  68  Neb.  739 
(89  N.  W.  810;  57  L.  R.  A.  147). 

Instruetions. 

 In  sweral. 

846.  (1898.)  In  an  action  by  a  section 
band  against  the  railroad  company  to  re- 
cover damages  for  Injuries  received  while 
loading  rails  upon  a  car,  the  tnatructlon  set 
out  In  the  opinion  held  to  be  vague  and  mis- 
leading. Chicoffo,  B.  d  Q.  R.  Co.  v.  AnOer- 
son,  3tt  Neb.  112  <56  N.  W.  794). 

346.  (1903.)  Instructions  In  an  action 
against  an  employee  for  Injuries  sustained 
by  an  Infant  employee  Acid  properly  given. 
Ittncr  Brick  Co,  v.  Killian,  «7  Neb.  589  (98 
N.  W.  951). 

 Duty  of  master. 

347.  (1889.).  The  word  "judgment"  Is 
used  synonymously  with  "prudence"  In  an 
Instruction  that  It  Is  a  maatei^s  duty  to 
"use  ordinary  and  reaaonaWe  care  and  Judg- 
ment" to  provide  suitable  and  safe  machin- 
ery for  his  servants  to  use,  and  the  in- 
struction is  not  vitiated  by  so  using  the 
word.  Oameau  Cracker  CO.  v.  nOm-w^  >8 
Neb.  307  (44  N.  W.  4«8). 

348.  (1898.)  In  an  action  by  An  em- 
ployee of  a  railroad  who  was  Injured  by 
being  8tr4»cii  by  a  passing  switch  englae, 
^rhlle  inspecting  the  wheels  on  an  incoming 
train,  he  being  at  the  time  at  a  highway 
crossing,  the  train  having  stopped  across 
such  highway,  an  instruction  that  if  the  de- 
fendant failed  to  give  the  required  highway 
signals  the  finding  should  be  for  plaintiff  is 
not  erroneouH.  Vnion  P.  R.  Co.  v.  Elliott,  64 
Neb.  299  (74  N.  W.  627). 

349.  (1903.)  Where. evidence  tended  to 
show  that  a  lineman  of  an  electHc  lighting 
company  was  Injured  by  inadvertently  pass- 
ing between  a  pair  of  exposed  splices  sit- 
uated within  two  feet  of  a  post  on  wires 
carrying  a  strong  current  of  electricity,  and 
ttat  the  lack  of  insulation  had  conUnued 
during  the  time  of  lineman's  employment,  it 
was  not  error  to  tell  the  jury  that  failure 
to  make  reasonable  effort  to  provide  a  safe 
wortlng  place  for  the  employee,  and  conse- 
quent negligence,  might  be  inferred  from 
the  mere  fact  that  the  splices  were  not  in- 
sulated, if  the  jury  found  that  reasonable 
care  would  have  required  their  Insulation. 
Hew  Omaha  Thomson  Bouaton  Electric  Light  * 
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Co.  V.  Rombold,  68  Neb.  54  (93  N.  W.  9«<). 
[Overruled  on  rehearing.   68  Neb.  71.] 

 Zhities  ef  servant  injured. 

350.  (1898.)  In  an  action  to  reoover  Uc 
Injuries  caxised  by  defective  appliances,  an 
instruction  that  It  was  the  "duty  of  the  de- 
fendant to  exercise  reasonable  care  in  key- 
ing such  machinery  and  appliances  la  a 
reasonably  safe  condition  for  uae"  does  not 
place  the  burden  of  proof  on  the  defendant 
Chicago,  B.  d  Q.  R.  Co.  v.  Kellogg,  55  Neb. 
748  (76  N.  W.  462). 

 Negligence  of  master. 

861.    (1889.)    An  instruction 


In  an  ac- 
tion against  a  railroad  company  for  personal 
injuries  received  while  riding  upon  a  con- 
struction train,  that  It  was  negligence  on 
the  part  of  those  In  charge  of  the  train  to 
run  it  at  full  speed  over  any  part  of  the 
track  known  by  them  to  be  frequented  by 
cattle,  unless  that  part  of  the  track  was 
guarded.  Is  erroneous.  Chicago,  B.  4  Q.  K. 
CO.  V.  Clark,  26  Neb.  645  (42  N.  W.  70S). 

362.  (1895.)  In  an  action  for  the  death 
of  a  servant  killed  by  the  caving  In  of  earth 
while  driving  a  tunnel,  an  instruction,  *nroa 
are  to  determine  from  all  the  facta  and 
cumstances,  as  shown  by  the  evidence, 
whether  the  deceased  was  expeeed  to  wt- 
usual  or  extraordinary  danger  In  digging 
the  tunnel ;  and  If  you  find  that  he  was,  this 
would  be  negligence  on  the  defendant's  pert 
and  the  plaintiff  eouM  recover,"  was  revers- 
ible error.  Kearney  Electric  Co.  v.  Laufh 
lin,  45  Neb.  390  (63  N.  W.  941). 

363.  (1900.)  Instructions  which  assume 
the  possible  existence  of  a  material  fact,  to 
support  which  there  Is  no  evidence,  as  where 
a  question  Is  submitted  as  to  the  allied 
negligence  of  a  defendant  by  reason  of  Um 
wet  and  slippery  condition  of  the  flow  where 
the  plaintiff  stood  while  operating  a  mar 
chine  by  which  an  injury  was  received, 
and  authorizing  a  recovery  It  the  jury  found 
the  defendant  negligent  In  respect  to  the 
condition  of  the  floor,  and  there  b^ng  no 
evidence  tending  to  prove  tliat  such  condi- 
tion was  an  act  of  negligence;  held,  the  giT* 
ing  of  such  Instruction  to  be  erreneoas. 
Stoift  de  Co.  V.  Holoubek,  60  Neb.  784  (84  S. 
W.  249). 

 Negligence  of  fellow-servant 

354.  (1889.)  In  an  action  by  an  admin- 
istratrix to  recover  damages  for  the  deatt 
of  the  decedent,  a  charge  to  the  Jury  that 
"U  they  believe  from  the  evidence  that  Oe 
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deceased.  James  SuUItmi,  came  to  bis  deatb 
through  the  wrongful  aet,  default,  or  negli- 
gence of  defendant  or  Its  semnts  or  em- 
ployees, and  not  through  his  own  wrongful 
act  or  negligence,  then  they  will  find  tor 
plaintiff  and  aaeeas  her  damages  at  such 
sum  as  they  believe  from  the  evidence  she 
should  recover,  not  exceeding  the  sum 
claimed  In  her  petition,"  ia  too  broad  and 
indefinite,  and  fails  to  distinguish  between 
the  acts  of  a  vlce-prlnctpal  and  fellow  serv- 
ant Chicago,  B.  d  Q.  R.  Co.  v.  Biaiivan,  27 
Neb.  673  (43  N.  W.  416). 

 Assnmption  of  risks. 

355.  (1895.)  An  Instrucllcn,  "You  are 
instructed  that  one  who  contracts  to  per- 
form  labor  or  render  services  for  another 
takes  upon  himself  those  risks,  and  only 
such,  as  are  usually  incident  to  the  em- 
ployment engaged  in;  and  the  deceased  in 
this  case,  when  be  engaged  in  digging  the 
tunnel,  assumed  '  the  ordinary  risks  and 
dangers  only  which  are  Incident  to  such 
employment,"  correctly  states  the  law. 
Keamcp  Electrie  Light  Co.  v.  Lauglin,  45 
Neb.  390  (63  N.  W.  941). 

356.  (1898.)  In  an  action  by  a  servant 
for  damages  an  instruction  limiting  the 
risks  of  employment  to  such  as  were  known 
at  the  time  of  employment,  or  then  discern- 
ible by  the  exercise  oS  wdlnary  care.  Is 
prejudicial  error.  NorfoWe  Beet-Sugar  Co.  v. 
Highl,  6«  Neb.  162  (76  N.  W.  666). 

357.  (1898.)  In  an  action  by  a  station 
agent  against  a  railroad  company  for  in- 
juries resulting  from  a  defective  brake,  in- 
stractions  Aeld  erroneous  but  not  prejudi- 
cial Chicitgo,  B.  de  Q.  R.  Co.  v.  Kellogg,  64 
Neb.  127  (74  N.  W.  454). 

358.  (1903.)  It  Is  not  required  that  the 
roaster  who  is  sued  by  a  servant  for  an  in- 
Jury  received  while  engaged  In  the  line  of 
his  employment,  shall  plead  In  his  answer 
that  the  servant  assumed  the  usual  and  or- 
dinary risks  and  hazards  incident  to  the 
service.  In  order  to  be  entitled  to  an  in 
structitMt  to  the  jury  as  to  the  rule  of  law 
regarding  such  assumed  risks.  Evqm  laun- 
dry Co.  V.  Crawford,  67  Neb.  153  (93  N.  W. 
177). 

359.  (1903.)  An  Instruction  that  before 
the  jury  could  return  a  verdict  against  the 
defendant  for  alleged  negligence,  It  must  he 
fonud  that  the  defendant  was  guilty  of  the 
acta  of  negligence  or  some  of  them  alleged 
In  the  plaintiff's  petition,  and  that  such 
negligence  was  the  proximate  cause  of  the 


InJuT7  complained  of,  does  not  embody  the 
principle  of  the  assnmption  of  ordinary 
risks,  and  r«nder  errorless  the  refusal  of 
the  trial  court  to  give  an  instruction  as  to 
tbe  assumption  by  the  servant  of  the  ordi- 
nary hazards  and  risks  incident  to  the  busi- 
ness. Bvant  Laundrjf  Co,  v.  Cratoford,  67 
Neb.  153  (93  N.  W.  177). 

 Contributory  negligence. 

360.  (1884.)  The  following  instruction 
was  given  to  the  Jury:  "If  the  engine  fur- 
nished by  defendant  for  tbe  use  of  plaintlll 
in  Its  service  had  been  in  service  as  long  as 
It  could  with  safety  be  used  without  exami- 
nation and  overhauling,  and  defects  uclsted 
in  the  boiler  which  couid  have  ueen  ascer- 
tained by  the  exerolse  of  reasonable  and  or- 
dinary care  and  prudence.  It  was  the  duty 
of  the  defendant  to  have  ascertained  and 
remedied  such  defects,  instead  of  suffering 
Ihe  plaintift  to  be  exposed  to  the  peril  of 
an  explosion,  and  If  the  defendant  failed 
to  perform  such  duty  It  is  liable  to  the 
plaintiff  for  the  damages  which  are  the  di- 
rect result  of  such  failure,  unless  the  plain- 
tiff contributed  thereto  by  negligence  on  his 
part."  Held,  That  the  words  "instead  of 
suffering  the  plaintiff  to  be  exposed  to  the 
peril  of  an  explosion,"  while  quite  unneces- 
sary, were  not  prejudicial.  Hiow  City  4s 
P.  R.  Co.  V.  Ftnlayaon,  16  Neb.  678  (20  N. 
W.  860;  49  Am.  Rep.  724). 

361.  (1899.)  Instruction  on  contributory 
negligence  held  not  prejudicially  erroneous 
when  considered  In  connection  with  the  en- 
tire charge.  Omaha  Brewing  A»a'n  v.  Bulln- 
heimer,  58  Neb.  387  (78  N.  W.  728). 

362.  (1900.)  An  Instruction  on  contrib- 
utory negligence  examined,  and,  although 
technically  incorrect,  held  to  be  without 
prejudice.  Missouri  P.  B.  Co.  v.  Fox,  60 
Neb.  631  (8S  N.  W.  744). 

Verdict  and  findings. 

363.  (1897.)  In  a  suit  by  a  servant 
against  a  master  where  uncontradicted  evi- 
dence disclosed  taat  injury  to  plaintiff  re- 
sulted from  negligence  of  another  servant, 
there  being  no  other  evidence  as  to  rela- 
tionship existing  between  the  servants,  and 
the  Jury  answered,  "We  don't  know,"  to  a 
special  interrogatory  as  to  whether  they 
were  fellow -servants.  It  was  held  that  a  gen- 
eral verdict  fon  plaintiff  was  not  sustained 
by  the  evidence.  yorfoVe  Beet-Bugar  Co.  v. 
Koch,  52  Neb.  197  (71  N.  W.  1015). 

364.  (1898.)    Special  findings  In  a  per- 
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sonal  Injury  case  examined  and  found  not 

to  be  Inconsistent  with  one  another,  but  to 
establish  contributory  neRllgence,  and  so  to 
be  Inconsistent  with  a  general  verdict  for 
plaintiff.  Norfolk  Beet-Sugar  Co.  v.  Preuner, 
65  Neb.  656  (75  N.  W.  1097). 

Appeal  and  error. 

365.  (1889.)  In  an  action  to  recover,  for 
personal  injuries  caused  by  the  alleged  neg- 
ligence of  an  employer,  where  the  Injuries 
are  proved  and  the  testimony  tends  to  show 
that  they  were  caused  by  the  negligence  of 
the  employer,  a  verdict  will  not  be  set  aside 
as  being  against  the  weight  of  evidence. 
Stephenaon  v.  Ravenacrott,  26  Neb.  678  (41 
N.  W.  662). 

366.  (1892.)  A  verdict  against  the  de- 
fendant. In  an  action  to  recover  damages 
against  a  railroad  for  wrongfully  causing 
the  death  of  a  brakenum,  the  platntltt  prov- 
ing his  case  without  disclosing  any  negli- 
gence on  the  part  of  his  Intestate,  will  not 
be  reveraed  on  application  of  plaintiff,  be- 
cause of  the  giving  an  erroneous  instruction 
to  the  Jury  on  the  question  of  contributory 
negligence,  its  giving  being  error  without 
prejudice.  Anderson  v.  Chicago,  B.  <£  Q.  R. 
Co.,  35  Neb.  95  (52  N.  W.  840). 

367.  (1897.)  In  an  action  by  a  servant 
against  his  master  for  injuries  received  by 
reason  of  a  discharge  of  hot  water  into  an 
open  sewer  into  which  plaintiff  had  gone 
to  remove  an  obstruction  at  the  direction  of 
the  master.  It  clearly  appearing  that  the 
jury  disregarded  the  instructions  of  the 
court,  the  verdict  and  judgment  for  plaintiff 
is  reversed.  Norfolk  Beet-Sugar  Co.  v.  Koch, 
62  Neb.  197  (71  N.  W.  1016). 

368.  (1898.)  In  a  suit  against  a  rail- 
road company  by  an  employee  who  was  In- 
jured through  negligence  of  a  co-employee, 
the  defense  that  the  employees  wore  fellow- 
servants  canot  be  considered  on  review 
unless  presented  to  the  trial  court  by  a 
pleading,  an  Instruction,  cr  in  some  other 
manner.  Union  P.  R.  Co.  v.  Elliott,  64  Neb. 
299  (74  N.  W.  627). 

IV.  UASILITIES    FOB   INJXTBIES  TO 
THIKD  PEBSONS. 

Liability  of  carriers  for  injuries  from  act 
of  employe^  see  Carriers,  ||  230-282. 

Hatore  of  UabiUty. 

369.  (1896.)  Where  defendant's  em- 
ployee, In  charge  of  a  team  of  horses,  drove 
up  behind  another  wagon  to  which  was  at- 
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tacbed  a  band-sled  on  which  plalntifTs  in- 
testate was  riding,  and,  heedless  of  requests 
and  warnings,  neglected  to  stop  or  turn  his 
team,  but  allowed  it  to  trample  upon  such 
Intestate,  defendant  was  properly  held  liable 
for  his  death.  Pott  v.  Olmstead,  47  Neb.  893 
(66  N.  W.  828). 

.370.  (1903.)  Where,  as  an  Incident  of 
employment,  it  Is  necessary  for  a  servant 
to  open  a  trap-door  to  perform  his  labor, 
and  he  carelessly  and  negligently  leaves  the 
trap-dOor  open,  after  performing  the  work, 
and  one  to  whom  such  duty  is  owed  is  In- 
jured by  such  negligence,  the  master  is 
liable.  Pomerene  Co.  v.  White,  70  Neb.  171 
(97  N.  W.  232). 

371.  (1906.)  A  principal  on  master  U 
civilly  responsible  for  wrongs  committed  by 
his  agent  or  servant,  while  attending  to  his 
business,  through  inattention,  negligence  or 
want  of  skill.  Younkin  v.  Botheford,  76 
Neb.  531  (107  N.  W.  853), 

Scope  of  employment. 

372.  (1891.)  A  master  Is  liable  to  third 
persons  for  damages  resulting  from  the  neg- 
ligence of  his  servants  only  when  the  latter 
Is  acting  within  the  scope  of  fals  employ- 
ment Davis  V.  Boughtellin,  88  Neb.  682 
(50  N.  W.  765;  14  L.  R.  A.  737n). 

373.  (1891.)  An  employen  who  hires  an- 
other to  guard  a  quantity  of  feed  stored 
upon  his  premises  is  not  liable  for  the  act 
of  such  servant  In  shooting  and  killing  a 
third  party  who  'comes  upon  the  premises, 
as  such  shooting  was  not  within  the  scope 
of  the  servant's  employment.  Davis  f. 
Houghtellin,  33  Neb.  682  (60  N.  W.  765;  14 
L.  R.  A.  737n). 

374.  (1896.)  A  master  Is  not  liable  for 
the  acts  of  his  servant  committed  outside 
the  line  of  his  duty  and  not  connected  with 
the  master's  business.  Western  Union  Tele- 
graph Co.  V.  MuUins,  44  Neb.  782  (62  N. 
W.  880). 

375.  (1896.)  A  master  Is  not  bound  by 
the  acts  of  declarations  of  his  servant  be- 
yond the  scope,  or  apparent  scope,  of  the 
servant's  employment.  Richardson  A  Bcyn- 
ton  Co.  V.  School  District  No.  11,  46  Neb. 
777  (64  N.  W.  218). 

376.  (1901.)  A  master  Is  liable  for  the 
consequences  of  the  negligent  or  wrongful 
conduct  of  bis  servant  committed  in  the 
course  of  the  employment  of  the  latter,  al- 
thou^  the  partlcnlar  act  complained  of  was 
unauthorized  by  the  former  and  was  dme 
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in  disobedience  to  his  commancta.  Widt* 
ham  V.  Wolcott,  1  Unof.  160  (95  N.  W.  366). 

377.  (1902.)  A  master  may  be  liable  In 
damages  caused  by  negligence  committed 
by  bis  servant,  while  In  tbe  course  of  his 
employment,  although  the  latter  mt^y  be  at 
tbe  time  acting  without  the  knowledige  or 
contrary  to  tbe  known  wishes  of  the  former, 
Weber  v.  Lockman,  66  Neb.  469  (92  N.  W. 
591;  60  L..  R.  A.  313). 

378.  (1903.)  The  master  is  lUbto  for 
the  negligent  act  of  a  servant  committed 
within  tbe  scope  of,  or  as  a  necessary  inci- 
dent of,  his  employment  Pomerene  Co,  v. 
WMU,  70  Neb.  171  (97  N.  W.  232). 

379.  (1904.)  Tbe  reUUon  of  master  and 
servant  does  not  render  the  master  liable 
for  the  torts  of  tiie  servant,  unless  con- 
nected with  bis  duties  as  such  servant  or 
within  tbe  scope  of  bis  employment.  Clancy 
V,  Barker,  71  Neb.  91  (103  N.  W.  446). 

380.  (1905.)  The  master  is  liable  forthe 
acts  of  his  servant  within  the  general  scope 
of  bis  employment  while  about  his  master's 
business,  though  the  act  be  negligent,  wan- 
ton, wilful  or  malicious.  Chicago,  R.  I.  <£  P. 
R.  Co.  V.  Kerr,  74  Neb.  1  (104  N.  W.  49). 

381.  (1906.)  A  master  Is  not  responsible 
for-  the  tortious  or  wrongful  acts  of  his 
servant,  when  such  acts  ere  not  directly  au- 
thorized by  him,  nor  done  In  the  course  or 
within  the  scope  of  the  servant's  employ* 
ment.  Younkin  v.  Rocheford,  76  Neb.  531 
(110  N.  W.  632). 

Employers  using  premises  la  conunon. 

382.  (1894.)  Where  two  railroad  com* 
panles  jointly  occupy  the  same  proper^* 
such  as  depot  grounds,  switch  yards,  and 
tracks,  each  company  is  bound  to  exercise 
ordinary  care  to  prevent  Injury  to  the  em- 
ployees of  the  other;  and  If  an  employee  of 
one  company,  while  In  the  discharge  of  his 
duties  on  such  grounds  and  without  negli- 
gence on  his  part.  Is  Injured  by  tbe  negli- 
gence of  the  employees  of  tbe  other  com- 
pany, such  company  Is  liable  therefor. 
Omaha  <£  R.  V.  R.  Co.  v.  Morgan,  40  Neb. 
604  (59  N.  W.  81). 

383.  (1906.)  In  an  action  by  an  employee 
of  a  transfer  company,  who  was  sent  to  a 
printing  company  to  haul  certain  matters 
to  a  post-offlce,  and  when  arriving  at  the 
place  of  delivery  of  such  matter  to  the  dray, 
plaintiff  assumed  to  lower  a  chuta  generally 
used  In  loading  matter  from  the  building 
into  wagons,  and  vhU«  so  engaged  certain 
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parts  of  such  chute  gave  way,  injuring  plain- 
tiff, sustains  a  direction  of  a  verdict  for  de- 
fendant Balisburj/  v.  Pre**  PvWi»Mng  Co., 
76  Neb.  849  108  N.  W.  136). 

Work  of  independent  contractors. 

384.  (1886.)  A  railroad  company  which 
had  entered  into  an  agreanant  with  a  con- 
tractor to  build  a  portion  of  Its  railroad  and 
whose  locomotives,  cars,  etc.,  used  In  such 
construction,  are  run  exclusively  under  tbe 
direction  and  coclrol  of  the  contractor,  will 
not  be  liable  for  damages  occasioned  prior 
to  the  completion  of  the  road,  by  reason  of 
the  negligence  of  the  persons  running  such 
locomoUve  and  cars.  Hitte  v.  RevuhXican 
Y.  R.  Co.,  19  Neb.  620  (28  N.  W.  284). 

385.  (1902.)  A  corporation  which  em- 
ploys an  agent  to  give  a  fireworks  exhibi- 
tion will  be  hel4  liable  tor  the  negligent 
acts  of  Its  agent,  unless  relieved  firom  such 
liability  because  the  person  so  employed  Is 
an  independent  contractor.  Bianki  v.  Qfeater 
American  Bxpotitton,  3  Unof.  666  (92  N.  W. 

616). 

386.  (1904.)  The  owner  Of  property  caus- 
ing an  Improvement  to  be  made  therem  by 
a  contractor  who  engages  to  do  the  work, 
may  be  liable  to  third  persons  for  injuries 
caused  by  the  negligence  of  the  contractor 
In  leaving  the  premises  In  a  dangerous  con- 
dition, or  BO  doing  the  act  he  Is  engaged  to 
do,  as  to  injure  third  posons  or  adjoining 
property,  utd  yet  not  be  liable  upon  the  con- 
tracts of  the  contracts,  or  for  his  failure  to 
perform  a  contract  duty  to  a  workman  in 
his  employ.  Omaha  B.  di  T.  R.  Co.  v.  Har- 
gadiuM,  6  Unof.  418  (98  N.  W.  1071). 

Sufflclency  of  evidence. 

387.  (1894.)  In  an  action  for  damages 
for  Injuries  alleged  to  have  been  caused  by 
negligence  of  defendant's  servants,  evidence 
b0ld  to  sustain  a  verdict  for  plaintiff.  Fre- 
mont, B.  <£  Jf.  y.  R.  Co.  V.  LetUtf,  41  Neb. 
159  (69  N.  W.  659). 

388.  (1905.)  Evidence  held  sufficient  to 
sbow  that  a  conductor  of  a  freight  train  was 
acting  within  tbe  scope  of  bis  employment 
in  ejecting  plaintiff  from  the  train.  Chi- 
cago, R.  I.  <f  P.  R.  Co.  V.  Kerr,  74  Neb.  1 
(104  N.  W.  49). 

389.  (1906.)  E^ridence  In  an  action  by 
an  employee  of  a  subcontractor  against  the 
owner  of  tbe  premises  to  recover  for  In- 
juries sustained,  held  sufficient  to  warrant 
direction  of  a  verdict  for  defendant  Har' 
gadine  v.  Omaha  B.  A  T.  R.  Co.,  76  Neb. 
729  (107  N.  W.  864). 
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Damages. 

■  390.  (1894.)  A  verdict  for  f2,500  recov- 
ered b7  a  jwrng  man  26  years  of  age  and 
earning  |60  per  month,  for  Injuries  received 
by  reason  of  negligence  of  defea-  :t's  em- 
ployees, held  excessive.  Fremont,  i^.  «£  M, 
V.  R.  Co.  V.  Leslie,  41  Neb.  169  (59  N.  W. 
669). 

Judgment. 

391.  (1906.)  When,  in  a  joint  action 
against  a  principal  and  his  agent  to  recover 
damages  for  alleged  negligence  of  the  agent 
la  conduct  strictly  within  the  perfonnance 
of  his  duty,  there  is  a  verdict  In  favor  of 
the  latter  that  Is  free  from  erron  and'  Is 
such  as  could  alooe  be  supported  by  the 
evidence,  there  should  be  a  Judgment  for  the 
principal  also,  although  upon  the  same  rec- 
ord and  in  the  same  case  there  may  be  a 


verdict  against  him.  Chicago,  St.  P.,  U.  £ 
O.  R.  00.  V.  MoManigal,  73  Neb.  680  (103 
N.  W.  805). 

MATERIALMEN. 
Right  of,  to  lien,  see  JfecAonics'  Uetu, 
f  I  62-65. 

MAXIMS. 

See  Equity,  {{63-66. 

Falsua  in  uno,  Jal$tu  in  omnibut,  sett 
Witnaset,  |{  817-333. 

MAXIMUM  RATE  LAW. 

See  Carriert,  ti  31-36. 

Effect  of,  on  power  of  board  of  transpor- 
.  tatlon,  see  Carriert,  S|  14,  16. 

MAYOR. 
See  Jfunicfpol  OorporaHont,  SI  140-142. 


MECHANICS'  LIENS. 

ANALYSIS, 

L  HATUBE,  OBOUNDS,  AND  SUBJECT  OT  LIENS. 
Nature  of  lien  in  general,||  1-C 
VaUdity  of  lUtntes^  |  6. 
Oonatroctlon  of  atatutes,  ||  6-10. 
Damages  for  breach,  of  omitraet  as  ground  for,  1 11. 
Property  aabject  to  Uena. 

 Pnblic  bnildlnga,  {|  18, 13. 

 Property  of  infanta,  1 14. 

 Homeateada,  1 16. 

H.  RIOET  TO  LIEN. 

(A)  Nature  of  Improremeiit. 

Heating  plant,  {  16. 
"Water  supply,  S§  17,  18. 

(B)  Services  rendered  and  material  fumlahod. 

Architects,  ||  19,  SO. 

Time  for  furnishing  material,  if  81-S^ 

Sufficiency  of  delivery  of  material,  IS  25, 88. 

(C)  Ag^reement  or  consent  of  owner. 

Necessity  of  consent  by  owner,  ||  27-28. 
Sufficiency  of  writing,  {  30. 
Completing  abandoned  contract,  1 31. 
Authority  to  contract. 

 In  general,  fi{  32, 33. 

——Husband  and  wife,  |§  34-38. 

 Contract  by  tenant,  §9  39'^ 

Ownership  of  land,  §S  44, 4S> 
Estoppel,  IS  46, 47. 
Batlflcation,  ||  48-50. 

(D)  Persons  entitled  in  generaL 

Laborers  and  workmen,  1 61. 
Materialmen,  SI  S2-85. 
Subcontractors,  |S  56-63. 
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nZ.  FBOCEEDXirOB  TO  PBBFECT. 


PurpoM  of  filing  cl&im,  {  64. 
VnuLt  conatitntM  filing  claim,  S  65. 
Effect  of  failure  of  officer  to  record,  §  66. 
Keceasity  for  filing  claim  or  statemoi^  It  87*71* 

 Pailure  to  file  due  to  inflnence  of  owiur,  1 78.  { 

Place  for  filing  claim,  II 73, 74. 
Time  for  filing  claim  or  atatement. 
^—-Contractor  in  general,  |}  75-88. 
-^^—Subcontractor  and  laborer,  Si  83 '80* 

 Extending  time,  §  87. 

Form,  requlaitas  and  sufflciraiey  of  atatement. 
 In  general,  II 88-00. 

Designation  of  parties,! 91. 
■  ■  Description  of  property,  |{  92-104. 
^—-Ownership  of  property,  ||  105, 106. 

Statement  as  to  consent  of  owner,  |{  107-100. 
——Itemized  statement  or  account,  |{  110-116. 

Time  of  rendering  serrioe  or  fumlahing  material,  ||  117-lMa 
— ■   ■  Setting  out  or  annexing  contrMt,  1 184. 
■        Time  of  filing  claim,  fi  185. 
^—Amount  due,  1 126. 
Oath  or  verification,  i|  127, 128. 
— -  Information  and  belief,  1 129. 

Authority  of  notary  to  take,  ||  130-188. 
 Who  may  make,  IS  133-13& 


XV.  OPBBATION  AND  EFFECT. 

(A)  Amount  and  extent  of  lien. 

Extent  of  Uen,  ||  187, 138. 

Time  of  accrual  or  commmounan^  II 188,  140. 

Continuance  of  liens,  ||  141,  148. 

Duration,  S  148. 

Material  actually  used  or  delivered,  S  144. 

(B)  Property,  estates  and  rights  affected. 

Estate  or  interest  of  person  contracting,  ||  146-147. 
Separate  lots  or  buildings,  |S  148-157. 
Appurtenance,  H  1(^  ISO- 
Lien  on  building  alone,  S§  160, 161. 
Interest  of  vendor  for  improvements  by  pnrdiaser,  1 188. 
Vendee  under  contract  of  purchase,  1 168. 
Leasehold  estates,  S  164. . 
Oontraet  rights  in  general,  ||  105, 166. 
Partnership  property,  1 167. 
<C)  Priorities. 

Uechanics'  liens  on  same  property,  SI  18^  168. 
Xortgages. 

 In  general,  ||  170-177. 

'■    ■  Subsequently  executed  or  whUa  building  In  ^noess,  ||  178-181. 
 As  to  improvements,  II 188-180. 

Vendor's  lien,  SS  190-199. 
Attachment  liens,  1 200. 
Pnrohaaer's  Ilsn,  |{  801-803. 

-V.  A8SKUWEKT  OF  LIBH  0&  OLAHL 


Assignability  in  general,  ||  804, 805. 
Effect  of  fitirfgnmimt  of  claim,  ||  808410L 
Assignment  «f  U«n,||811,818. 
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VI.  WAIVBB,  DZSCHABOX,  BELEASE,  AlTD  PATKBST: 
ExpreM  waiver,  iS  813-816. 

—  ■  ■■  Eflaet  on  satxMmtmctor,  { 817. 
Taking  promissory  note,  SS  818-288. 
Taking  collateral  aecurlty,  824-886. 
Taking  mortgage  %  887. 

Betaining  title  to  property,  i%  888, 889. 

Effect  on  materialmen  of  release  by  eontnetor,  1 880^- 

Apportlonment  of  paymenta,  1 881. 

JMease,  fii  832, 233. 

OiTing  bond  to  prevent  lien,  SS  23^  885. 

VJL  XBTOBCBKENT  OB  VOBSCL08TTBX. 
Batnre  of  remedy,  S  836. 
Defenses,  SI  237, 83& 
Bet-offs  and  connter-claims,  9S  839, 840> 
Bight  of  assignee,  S  841. 
7arisdiction  over  person,  1 848. 
Venne,  IS  243,  244. 
Time  to  sue,  1845. 
IdmitatlDna,  SS  846-858, 
Parties. 

 Plaintiffs,  8  854. 

 ■  .  Defendants,  SI  259-86a 

 New  parties,  S  861. 

Pleading. 

 Petition,  SS  262-87a 

■  Answer,  SS  271, 878. 

 Beply,Sa73. 

 Zssnes,  SS  874, 870. 

Presumptions  and  burdm  of  proof,  IS  876-881. 
AdmisslbiUty  of  evidence,  SI  888-886. 
Weight  and  sufficiency  of  evidence. 

 In  general,  SS  287-203. 

——Execution  of  contract,  SS  294-896. 

■  I  Agency  of  person  contracting  for  owner,  11897-801.. 

PofnlshinK  material  in  general,  SS84M-806. 

■  '      Time  of  accrual  and  filing  Uen,  ||  307-814. 
— —  Use  of  improper  material,  1 316. 

 Waiver  of  lien,  S  316. 

—  ■■■Part  paymmt,  S 317. 

 Amount  due,  SS  318, 319. 

—Priorities  between  claimants,  SI  380, 381. 
Trial,  IS  388, 388. 

 Questions  for  court  or  Jury,  II 884, 8S6. 

Judgment  or  decree,  SS  386-330. 
Sale,  SS  331-337. 

Deficiency  judgment,  SS  338-348. 
Berlew. 

■  Appeal  bond,  S  343. 
Procedure  on  appeal,  S  344. 

—  Questions  reviewable,  SS  345-847. 
 Evidence,  IS  348-300. 

--  Procedure  on  remanding,  IS  351.  368. 
Bffeot  on  claimants  not  made  parties,  §  353. 

yjn.  niDSMNITT  against  UENS. 

Contracts  for  public  buildings,  SS  354-358. 
Idability  of  snxety,  SS  859-368. 

To  snbcontractors  and  matMlalmen,  SI383-808i. 
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Aetiona  on  bond. 

 Pleading,  SS  370, 371. 

 Extent  of  UablUty,  {  378. 

 S«t-ofl,|37S. 

— BTidmoa,  ||  374^6. 
Til  Hi  riirillnin.  1 877. 

CKWhRsmcEiiou. 
SMk  also,  lAeiu. 

lAbor  and  materials  furnished  to  rail* 
roads,  see  BattnaOa,  H 171-176. 

Z.  HATUSa,  aaOITNDS,  AVB  STTBnKfF 
OP  IJSK8. 

Hatore  of  lien  in  general. 

1.  (1875.)  The  distinction  between  statp 
utory  liens  and  conunon  law  llras  depending 
oa  possesston  stated.  Rogert  v.  OmoAa  Ho- 
tel  Co.,  4  Neb.  54. 

2.  (1887.)  Mechanics'  liens  exist  only 
by  virtue  of  statute.  White  Lake  Lumiier 
Oo.  V.  RusmU,  22  N^.  126  (84  N.  W.  104; 
8  Am.  St.  Bep.  263). 

8.  (1891.)  The  right  of  a  materialman 
to  a  lien  upon  a  building,  does  not  result 
from  the  contractor  being  an  agent  of  the 
owner,  but  from  having  furnished  such  con- 
tractor materials  which  were  used  In  the 
erection  of  the  building.  PosMfoy  9.  White 
Lake  XMfnb9r  (70.,  88  Neb.  348  (49  N.  W. 
1131). 

4.  (1900.)  The  right  to  a  mechanic's  Hen 
in  fhTor  of  a  principal  contractor  is  based 
np(ui  eontmct,  and  Is  for  the  purpose  of  so- 
oorHic  debts  doe  thereunder.  JRw^Owm 
LwnOer  Co.  «.  Salt,  60  Neb.  80  (83  N.  W. 
118;  88  Am.  Bt.  Bep.  618). 

Validity  of  statatw. 

6.  (1886.)  The  act  entiUed  "An  act  to 
amend  chapter  42  of  General  Statutee  of 
Nebraska,  entitled  'Mechanics'  Liens,' "  ap 
proved  February  38,  1881,  Is  not  Inimical 
to  section  11.  antlde  III  of  the  constituUon, 
wblcb  provides  that  no  bill  shaU  contain 
more  than  one  subject  and  the  same  shall 
be  clearly  expressed  In  the  title.  BalUm  ff. 
BJack,  17  Neb.  889  (23  N.  W.  S). 

Construction  of  statutes. 

6.  (1877.)  Statutes  governing  mechan- 
ics' Hens  are  remedial  and  should  be  liber- 
ally construed.  Rogers  v.  Omaha  Hotel 
Co.,  4  Neb.  68. 

7.  (1887.)  Mechanics'  liens  statutes  are 
liberally  construed.  White  Lake  Lumber 
00,  V.  Ru»iett,  22  Neb.  126  (84  N.  W.  104; 
S  Am.  St.  Rctp-  363). 


8.  (1888.)  The  Men  secured  to  "any  per- 
Bon  or  subcontpactor"  by  the  provisions  of 
secUon  2,  chapter  59  of  the  laws  of  1881, 
enUtled  "An  act  to  amend  chaptw  43  of 
the  General  Statutes,  enUUed  'Meohanlos* 
Liens,' "  does  not  depend  upon  the  terms  of 
a  contract  or  agreement  expressed  or  Im- 
plied with  the  owner  of  such  house,  etc,  or 
his  agent  mentioned  in  the  first  section  of 
said  act  Co/iw*««r  »■  Trinitv  0*«ro*,  84 
Neb.  118  (37  N.  W.  981). 

9.  (1890.)  The  mechanics'  lien  law,  be- 
ing remedial  In  Its  nature,  is  to  receive  a 
liberal  construction,  so  far  as  the  proceed- 
ings to  obtain  and  enforce  the  lien  are  con- 
cerned. Knutsen  v.  flonsen.  38  Neb.  591  (44 
N.  W.  1066). 

10.  (1895.)  The  words  "any  person," 
used  in  the  sUtute  which  provides  (or  the 
filing  of  a  mechanic's  lien  to  designate  who 
may  acquire  such  liens,  includes  both  nat- 
ure and  artificial  persons,  or  corporations, 
and  in  this  last  atgnlflcatlon  Is  not  confined 
to  corporations  created  by  virtue  of  the  laws 
of  this  state,  but  applies  to  and  Includes 
foreign  corporations  or  those  formed  under 
the  laws  of  other  states  as  well.  Chapman 
V.  Brewer,  48  Neh.  890  (62  N.  W.  320;  47 
Am.  St  Bep.  778). 

Damages  for  lireaeh  of  oontnwt  as  gnmnd 
for. 

11.  (1897.)  A  contractor  cannot  have  a 

mechanic's  lien  for  damages  resulting  from 
the  breach  of  a  building  contract  Fordue 
V.  MisaouH  P.  R.  Co.,  52  Neb.  801  (71  N.  W. 
1022;  66  Am.  St.  Rep.  489). 

Property  subject  to  liens. 
 Public  buildings. 

12.  (1872.)  The  mechanics'  Hen  law 
does  not  ain>l7  to  buildings  erected  by  the 
sUte  for  public  use,  because  the  state  can- 
not be  sued.  People,  eas  twi.  Hudson,  v.  Bus- 
ier, 2  Neb.  5. 

13.  (1874.)  The  lien  given  mechanics, 
under  the  statutes  of  Nebraska,  for  work 
done  or  material  furnished  for  the  erecUon, 
etc.,  of  any  house,  mill,  or  any  other  buUd- 
ing.  does  not  apply  In  the  erection  of  pnblic 
buildings  for  the  nae  of  a  county.  Bipley 
V.  Ooge  Oow$ift  t  Neb.  897. 
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—  Property  at  infants. 

14.  (189$.)  Tbe  property  of  an  Infant 
l8  not  subject  to  a  mechuilc's  Hen  for  ma- 
terial purchased  during  infancy.  Bloomer 
V.  Nolan,  36  Neb.  61  (58  N,  W.  1039;  38  Am. 
St  Bep.  690). 

 HomesteadB. 

15.  (1891.)  The  homestead  is  subject  to 
sale  on  a  mechanic's  Hen  duly  obtained. 
Phelpt  iS  BioeUw  WinAmill  Co.  v.  Bhay,  82 
Neb.  18  (48  N.  W.  896). 

n.  BZOBT  TO  UBH. 
A.  Nature  of  Improvement; 
Heating  plant 

16.  (1892.)  A  mechanic's  lien  vlU  lit 
for  furnaces  placed  in  a  building.  United 
ataiet  Nat.  Bank  v.  Bonacum,  33  Neb.  820 
(51  N.  W.  288). 

Water  supply, 

17.  (1891.)  A  windmill,  with  tank,  pump, 
etc.,  constitutes  an  appurtenance  within  the 
meaning  of  section  1.  chapter  64,  Compiled 
Statutes,  and  the  party  furnishing  and  erect* 
ing  the  same,  under  a  contract  with  the 
owner  of  the  land,  may  obtain  a  mechanic's 
lien  by  filing  the  necessary  claim,  duly  vert- 
fled  In  the  proper  office.  Phelpi  d  Bigelow 
Windmill  Oo.  v.  iBhoy,  82  Neb.  19  (48  N.  W. 
896). 

18.  (1896.)  The  account  for  labor  per- 
formed and  materials  furnished  in  sinking 
a  tubular  well  affords  no  foundation  for  a 
claim  for  a  mechanic's  Hen  on  the  premises 
on  which  the  improvement  Is  made.  Omaha 
OonaoUOated  Tinegar  Oo.  v.  Burnt,  49  Neb. 
229  (68  N.  W.  492). 

B.  Serrloaa  Beatdered  and  Materials 
Tumiohed. 

Architects. 

19.  (1894.)  An  architect,  who  fumishes 
drawings  and  plans  for  an  Improvement  on 
l»al  estate,  and  superintends  Uie  erection 
of  such  improvement  in  accordance  with 
such  [ilans,  in  pursuance  of  a  contract  with 
the  owner,  is  entitled  to  a  Hen  upon  such 
improvement  and-  the  real  estate  upon 
which  it  is  situate,  upon  compliance  with 
the  mechanics'  lien  law  of  the  state.  Ton 
Dom  V.  MengeaoM,  41  Neb.  525  (69  N.  W. 
800). 

20.  (1899.)  An  architect  is  entitled  to 
a  mechanic's  Hen  upon  a  building  which 
has  been  constructed  In  accordance  with 
plans  prqiared  Iv  bim  under  contract  with 


the  owner.  Henry  di  Coataworth  Co.  9.  Hat- 
ter, SS  Neb.  $85  (79  N.  W.  616). 

Time  for  furnishing  materiaL 

21.  (1895.)  Where  labor  Is  performed 
for  a  contractor  on  an  Improvemoit  on  real 
estate  at  two  different  iwrlods  of  time,  and 

more  than  sixty  days  intervene  between  the 
last  labor  day  of  the  first  period  and  the 
first  labor  day  of  the  second  period,  the  pre- 
sumption Is  that  such  labor  was  pei€orm«d 
under  two  different  contracts.  Bansm  v. 
Kinney,  46  Neb.  207  (64  N.  W.  710). 

22.  (1898.)  A  materialman  cannot  tack 
one  contract  to  another  and  thereby  obtain 
a  Uen  for  the  materials  furnished  under 
both  by  fiUng  a  sworn  statement  for  Hen 

within  the  statutory  period  from  the  date 
of  the  furnishing  of  the  last  item.  WatJefnt 
V.  Bugge,  56  Neb.  616  (77  N.  W.  8S). 

23.  (1S98.)  Eacb  order  and  delivery  of 
material  made  at  different  times  does  not 
necessarily  constitute  a  separate  contract. 
To  constitute  a  single  .contract  it  Is  not 
necessary  that  the  materials  should  all  be 
furnished  at  one  time,  but  may  be  obtained 
at  dlflermt  times  and  still  be  embraced  In 
a  single  contract,  if  such  was  within  the 
contemplation  of  the  parties.  Watkin*  v. 
Bugge,  66  Neb.  615  (77  N.  W.  83). 

24.  (1898.)  When  cerUIn  materials  are 
to  be  furnished  to  be  used  for  the  construc- 
tion of  a  building  for  a  stipulated  sum,  and 
at  the  time  the  contract  therefor  was  made 
it  was  agreed  that  all  additional  matertals 
required  to  complete  the  improvement  should 
be  furnished  by  tiie  materialman  at  snd 
for,  the  prices  previously  charged  by  him 
for  like  articles,  and  in  pursuance  thereof 
additional  materials  are  ordered  and  deUv- 
ered  from  time  to  time  during  the  progress 
of  the  work,  all  Items  may  properly  be  re- 
garded as  having  been  furnished  under  a 
BlDgle  contract  WatMns  «.  Bugge,  66  Neb. 
616  (77  N.  W.  83). 

Sufficiency  of  deUvery  of  materiaL 

25.  (1883.)  Any  contract  and  furnish- 
ing, and  delivery  under  It,  of  labor,  mate- 
rial, or  machinery  for  the  erection,  repara- 
tion, or  removal  of  any  house,  etc.,  suffi- 
cient to  create  an  indebtedness  between  the 
owner  thereof  and  the  person  furnishing 
and  delivering  such  labor,  materials,  and 
machinery*  Is  sufficient  to  oneate  a  llan 
therefor,  under  the  first  section  of  chapter 
42,  General  Statutea.   Grtat  Wttttn  Mfg. 
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Co.  V.  Bunter  Brot.,  1&  Neb.  32  (16  M.  W. 
769). 

28.  (1886.)  Where  a  contractor  gets  cer- 
tain lumber  at  a  lumber  yard  coadltloned 
that  it  would  be  returned  if  not  used  in  the 
buUding,  and  four  days  after  dellTary  be  no- 
tified the  dealer  that  such  pieces  were  used 
In  the  building,  for  all  purpoeea  of  the  me- 
chanics' Hen  law,  such  lumber  was  fur- 
nished at  the  date  of  the  notice,  that  It 
was  used  In  the  boildine^  was  glTen  the 
dealer.  Marble  v.  Lumber  Co.,  19  Neb.  732 
(28  N.  W.  309). 

C  Apeement  or  CowMmt  of  Owner. 
Ifscesslty  ot  ccniM&t  txy  owner. 

27.  (1894.)  A  mechanic's  Hen  does  not 
attach  by  Tirtue  of  a  contract  with  a  pro- 
posed vendee  of  real  estate  who  has  re- 
ceived no  conveyance  and  refuses  to  com- 
plete his  purchase  by  payment.  Burlinffim 
V.  Warner,  39  Neb.  493  (S8  N.  W.  132). 

28.  (1894.)  Where  the  owner  of  land 
completes  negotiations  for  the  sale  thereof 
and  the  vendee  takes  possession  without  the 
consent  of  the  ownier  and  commences  the 
erection  of  a  building,  but  falls  to  make  the 
pajrment  of  the  parchase  money,  which  by 
the  terms  of  the  8al,e  was  to  be  made  upon 
the  delivery  of  .the  conveyance,  and  ^e  ven- 
dop  refuses  to  make  a  conveyance  or  com- 
plete the  contract  without  such  payment,  no 
agreement  in  writing  having  been  executed, 
the  vendor  is  not  cliarged  with  liens  for  la- 
bor and  mateilal  used  in  constructing  the 
bnlldlnv.  Bvrlingim  v.  Warner,  39  Neb. 
493  (58  N.  W.  132). 

29.  (1906.)  The  materialman,  in  order 
to  be  entitled  to  a  mechanie'B  lien,  must 
contract  for  the  woifli  and  material  with  the 
owner  or  an  agent  of  the  owner  authorized 
to  make  the  improvement  Ifeade  Plumb- 
ing.  Heating  d  Lighting  Co.  v.  Irwin,  77 
Neb.  386  (109  N.  W.  891). 

Soffleienoy  of  writing. 

30.  (1896.)  A  written  proposition  mak- 
ing a  bid  on  the  construction  of  a  certain 
church  which  is  accepted  verbally  and  there 
is  no  other  writing,  is  not  such  a  written 
ctmtract  as  is  required  to  be  filed,  by  section 
8,  chapter  64,  Compiled  Statutes,  to  perfect 
a  mechanic's  Hen.  Bpecht  v.  Btevene,  46 
Neb.  874  (65  N.  W.  879). 

Completing  abandoned  contract 

31.  (1889.)  Where  a  subcontractor  re- 
leased his  Um  when  the  buUdlng  was  par* 
tially  completed,  and,  upon  the  failure  of 


the  principal  contractor,  ■  abandoned  the 
work,  and  was  then  requested  by  the  owner 

to  complete  it,  the  owner  is  liable  for  work 
done  In  compliance  with  such  request. 
Shropthire  v.  Duncan  A  Wallace,  26  Neb. 
486  (41  N.  W.  403). 

Authority  to  contract 
 In  general. 

32.  (188S.)  The  contractor,  unless  ex- 
pressly constituted  such,  is  not  the  agent  of 
the  builder,  and  cannot  bind  him  by  con- 
tracts for  materials  not  put  Into  the  build- 
ing or  delivered  for  use  therein.  Foater  v. 
DoMe,  17  Neb.  631  (24  N.  W.  208). 

83.  (1890.)  Where  on^  In  writing  to  an 
architect  regarding  plans  he  was  having 
made  Cor  a  dwelling-house,  says,  "I  expect 
I  shall  ask  you  to  assist  me  In  getting  man- 
tel, stained  glass,  porch  railing."  etc.  such 
a  letter  does  not  confer  authority  on  the 
architect  to  act  u  agent  for  the  owner  in 
making  such  purchases;  and  where  a  list  is 
submitted  to  a  lumber  firm  who  bid  thereon 
and  ,  shipped  the  goods  on  such  authority 
he  has  no  claim  for  a  mechanic's  lien  as  a 
subcontractor.  JfcPAee  v.  Kay,  80  Neb.  62 
(46  N.  W.  238). 

Husband  and  wife. 

See,  also.  Husband  and  Wife,  |{  143-146. 

34.  (1872.)  A  wife's  separate  estate  is 
subject  to  a  mechanic's  Hen  for  the  value  of 
labor  and  material  furnished  in  the  erec- 
tion of  a  house  upon  her  estate,  under  a 
contract  entered  Into  by  ben  husband.  Mc- 
Cormick  v.  Lawton,  3  Neb.  449. 

36.  ( 1882. )  Where  a  husband  having 
general  authority  as  Bgeut  for  his  wife,  en- 
ters Into  a  contract  for  erection  of  a  hotel 
on  her  land,  such  premises  are  liable  and 
subject  to  a  mechanic's  Hen.  Sealet  v.  Paine 
d  Co.,  13  Neb.  621  (14  N.  W.  622);  (1883) 
Lepin  V.  Paine  A  Co.,  15  Neb.  326  (18  N. 
W.  79). 

36.  (1890.)  Where  a  husband  erects  a 
dwelling  on  land  the  title  of  which  is  In 
the  name  of  his  wife,  and  she  Is  aware  that 
such  building  Is  being  erected  and  in  some 
cases  gives  directions  to  the  workmen,  the 
agency  of  the  husband  will  be  presumed  and 
the  property  will  be  subject  to  a  mechanic's 
lien.  Bradford  v.  Peterson,  30  Neb.  96  (46 
N.  W.  220) . 

87.  (1890.)  Where  building  material  is 
furnished  to  a  husband  and  used  In  erecting 
a  house  for  himself  and  wife,  on  a  lot  to 
which  the  legal  Utle  It  in  the  latter,  but 
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there  Is  no  proof  as  to  whether  It  was  a 
Sift  fmm  the  huBbasid  or  was  paid  for  with 
her  own  means,  and  the  testimony  shows 
that  she  aoqnlesced  In  the  contract  for  mate- 
rials, the  prc^erty  Is  subject  to  the  mate- 
rialman's lien.  Sorcell  v,  Hathaway,  28 
Neb.  807  (44  N.  W.  1136). 

38.  (1900O  Under  our  statute,  which  pro- 
vides that  any  person  who  shall  perform 
any  labor  or  furnlBh  any  material  for  the 
erection  of  any  dwelling-house,  by  virtue 
of  a  contract  or  agreement,  expressed  or  Im- 
plied, with  the  owner  thereof,  shall  have  a 
lien  to  secure  the  payment  of  the  same  upon 
such  house  and  the  lot  of  land  apra  which 
the  same  shall  stand,  a  mechanic's  lien  can- 
not be  created  upon  the  land  of  a  married 
woman  for  work  done  or  material  furnished 
in  Improving  such  lands  under  a  contract 
with  her  husband,  where  the  husband  acts 
merely  fbr  himself.  Riut-Owen  humber  Co. 
V.  BoU,  60  Neb.  80  (  82  N.  W.  112;  83  Am. 
St.  Rep.  612). 

 Contract  by  tawttt. 

See,  also,  post,  ||  48-SO. 

39.  (1893.)  The  mechanics'  Hen  law  re- 
quires that  a  contract  for  material,  labor, 
etc.,  fon  the  improremmt  of  real  property, 
MbaM  be  made  with  the  owner  thereof  or  his 
•sent.  A  tenant,  as  sach,  has  no  power  to 
oontract  far  labor  or  material  so  as  to  af- 
fect with  a  mechanic's  lien  the  real  prop- 
erty leased  to  him.  Waterman  v.  Stout,  38 
Neb.  SM  (66  N.  W.  987). 

40.  (1894.)  Uaterlalmen  who  fumUh 
material  to  a  tenant  to  be  used  in  erecting 
permanoDt  buildings  on  the  leased  premises 
acquire  Uens  against  the  t«iant'8  Interest 
only  in  t^ie  preniees.  Jfoore  v.  Voughn,  42 
Neb.  696  («d  N.  W.  914). 

41.  (1894.)  The  mechanics'  Hen  law  of 
this  state  requires  that  a  contract  for  mar 
terial,  labor,  etc.,  for  an  improvement  on 
real  estate  shall  be  made  with  the  owner 
thereof  or  his  agent;  and  a  tenuit  of  real 
estate,  because  of  his  tenancy.  Is  not  the 
agent  of  his  landlord  In  such  a  sense  as  to 
render  the  latter  or  his  real  esUte  liable  for 
materials  furnished  the  tenant  and  used  by 
him  in  erecting  improvements  on  such  real 
estate.  Moore  ».  Vauffhn,  42  Neb.  696  (60 
N.  W.  914). 

42.  (1901.)  A  tenant  cannot,  without 
the  authority  or  oonsent  of  his  landlord- 
charge  the  leased  premises  with  a  Hen  foi 
material  used  In  the  construction  of  a  buUd- 
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ing  thereon.  Stevent  v.  Bumham.^  62  Neb. 
672  (87  N.  W.  646). 

43.  (1901.)  In  the  absence  of  evidence 
showing  that  a  building  was  not  perma- 
nently annexed  to  the  soil,  or  that  it  was  ia- 
tended  as  a  mere  agricultural  fixture  It 
cannot  be  treated  as  the  tenant's  property 
and  subjected  to  a  lien  in  faror  of  the  per- 
son furnishing  the  materials  used  in  Its 
construction.  Stevent  v.  SttmAom,  62  Nd). 
672  (87  N.  W.  646). 

Ownership  of  land. 

44.  (1884.)  A  party  purchasing  a  butld- 
Ing  within  four  months  from  the  time  It 
was  erected  or  repaired  takes  it  subject  to 
any  legitimate  claim  arising  under  the  ma- 
chanlc's  Hen  law  for  orectlon  or  repairs. 
Doolittle  4  Oordon  v.  Plens,  16  Neb.  161 
(20  N.  W.  116). 

45.  (1892.)  Where  the  purchaser  of  a 
lot  under  a  contract  ctmunenced  the  erec- 
tion of  a  building,  bnt  subsequeiUly  aban- 
doned' his  contract  and  the  vendor  took 
(diarge  and  completed  the  building,  he  was 
held  liable  to  satisfy  the  mechanics'  Heas 
or  in  lieu  thereof  the  property  to  be  soM, 
the  proceeds  to  be  applied  first  to  the  pay- 
ment to  such  vendor  of  the  contract  prfee 
less  rentals,  the  remainder  to  the  lienors. 
in$h  V.  O'HanUm,  84  Neb.  7S6  (52  M.  W. 
6S5). 

Estoppel. 

46.  (1892.)  In  an  action  to  foreclose  a 
mechanic's  Hen,  where  the  answer  Is  a  gen- 
eral denial  and  an  Intervener  alleges  that, 
at  a  date  subsequent  to  the  filing  ef  tli« 
Hen,  the  deOendants  have  conveyed  all  thrir 
interests  to  avueb  IntarTeuco',  and  Is  altowed 
to  defend  undep  the  answer  of  defandast. 
he  Is  estopped  to  deny  his  title,  or  that  of 
Um  defentents.  Somth  Omaha  Zmmbv  Oo- 
V.  Central  Investment  Oo^  83  Neb.  S29  (41 
N.  W.  429). 

47-  (1894.)  Where  the  purehasu-  under 
a  otmtract  takes  possession  before  perfsnn- 
anee  of  his  agreement  and  commences  the 

erection  of  buildings,  the  vendor  Is  not  es- 
topped from  asserting  his  title  against  those 
claiming  Hens,  because  he  visits  the  prw- 
ises  and  comphtlns  of  manner  la  nUch 
some  <tf  the  work  Is  being  performed.  Bvr- 
Ungim  v.  Warner,  39  Neb.  463  (68  N.  W. 
182). 

Batlflcatlon. 

48.  (1898.)  Retention  ef  the  prsvertr 
after  attaining  ma^rlty  Is  not  sndi  a  mtl- 
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flcatlon  of  the  contract,  as  gives  validity  to  a 
mechanic's  lien  against  an  Infant.  Bloomer 
V.  Notan,  36  Neb.  51  (63  N.  W.  1039;  38  Am. 
St.  Rep.  690). 

49.  (1S94.)  Where  a  tenant  erects  build- 
ings upon  leased  property  without  authority 
from  tlw  landlord,  and  the  landlord  after^ 
wards  acknowledges  the  expense  of  erecting 
such  buildings  as  a  proper  charge  by  the 
tenant  against  him,  and  settles  with  the 
tenant  upon  that  basis,  such  facts  constitute 
a  ratification  of  the  tenant's  acts,  and  ren- 
der the  landlord's  estate  subject  to  a  me- 
chanic's lien  arising  out  of  such  improve- 
ments, and  tlie  payment  by  the  landlord  to 
the  tenant  of  the  cost  of  the  Improvement 
does  not  defeat  the  lien.  Scrofff/in  v.  Nor 
tional  Lumber  Co.,  41  Neb.  195  (59  N.  W. 
548). 

50.  (1900.)  From  the  occupation  by  the 
wife  with  her  husband,  of  a  building,  as  a 
family  residence,  constructed  by  the  hus- 
band on  the  wife's  land,  a  conclusive  pre- 
sumption of  ratification  of  the  husband's 
acts  does  not  thereby  arise,  so  as  to  make 
effective  &  mechanic's  lien,  where  none 
theretofore  legally  attached.  At  most,  ft  is 
only  a  circumstance,  to  be  considered  with 
other  facts  and  circumstances  for  the  pur- 
I>ose  of  determining  the  question  of  the  al- 
leged ratification.  Rust-Owen  Lumber  Co. 
V.  BOU,  60  Neb.  80  (82  N.  W.  112;  88  Am. 
St.  Rep.  112). 

B.  Persons  Bntitled  In  OenenL 
Laborets  and  woricmen. 

51.  (1894.)  The  mechanics'  Hen  law  of 
this  state  makes  no  distinction  between 
skilled  and  unskilled  labor,  and  its  policy 
Is  to  insure  to  both  classes  renraneratlonfor 
whatevn-  they  may  do  towards  Increasing 
the  value  of  an  owner's  rwil  estate  by  the 
erection  of  Improvements  thereon.  Ton  Dorn 
V.  Jfengedoht,  41  Neb.  5S5  (59  N.  W.  800). 

Xaterialxnen. 

52.  (1887.)  All  payments  within  the 
sixty  days  by  the  owner  of  the  building  to 
the  original  contractor  will  be  at  his  own 
risk;  and  as  against  one  furnishing  mate- 
rial for  the  construction  of  the  building,  the 
fact  that  the  original  contractor  is  Indebted 
to  the  owner  will  not  prevent  the  material- 
Tuap  from  enforcing  his  Hen  for  such  mate- 
rial against  such  building  and  the  lot  on 
which  it  standB.  Ballou  v.  Blacft,  21  Neb. 
181  (31  N.  W.  678). 

63.    (1887.)   Under  section  S  <tf  the  me- 


chanics' Hen  law  of  18S1,  any  iterson  who 
shall  furnish  any  material  to  a  ccmtractor 
for  the  construction  of  any  building  shall  be 
entitled  to  a  Hen  thereon  for  the  amount 
due  him  from  such  contractor  tor  the  same, 
upon  filing  a  sworn  statement  of  such 
amount  with  the  proper  county  clerk  within 
sixty  days  from  the  time  of  furnishing  such 
material.  BoIIou  v.  Slack,  17  Neb.  389  (23 
N.  W.  3);  (1887)  Ballou  v.  Black,  21  Neb. 
131  (31  N.  W.  673). 

54.  (1894.)  On^  who  furnishes  material 
used  In  the  construction  of  an  improvement 
is  not  fflcduded  from  the  benefits  of  the  me- 
chanics' Uen  law  solely  because  the  mate- 
rials BO  used  were  furnished  to  a  subcon- 
tractor of  a  subcontractor.  Zarrt  v.  Keck, 
40  Neb.  456  (58  N.  W.  933). 

55.  (1894.)  Where  one  supplies  lumber 
to  a  contractor  for  the  erection  of  a  build- 
ing upon  land  of  a  third  person  with  the  un- 
derstanding between  the  vendor  and  vendee 
that  it  shall  be  used  in  the  construction  of 
such  building,  and  delivers  it  to  the  vendee 
at  a  place  other  than  the  premises  where 
.the  buildlnc:  Is  constructed,  and  the  veodee 
there  manufactures  such  material  into  an- 
other form  and  so  uses  It  in  constructing 
such  building,  the  vendor  Is  In  sucb  case 
entitled  to  a  mechanic's  lien  upon  the  prem- 
ises. Bttdffer  Lumber  Co.  v.  ir«ye«,  38  Neb. 
823  (  57  N.  W.  519). 

flubeontraetora. 

56.  (1874.)  No  valid  claim  exists  In  fft- 
vor  of  a  subcontractor,  against  the  owner 
of  a  building,  unless  such  building  is  also 
subject  to  a  Hen,  under  the  law,  In  favon  of 
the  person  for  whom  the  work  is  done,  by 
such  subcontractor.  BipJej/  v.  Oage  Countjf, 
3  N^.  397. 

57.  ( 1S85. )  A  subcontractor  who  fur- 
nished materials  for  a  building,  but  whose 
contract  was  made  with  the  contractor 
alone,  can  acquire  a  lien  under  the  mechan- 
ics' lien  law  for  such  materials  only  as  were 
delivered  at  the  building  for  use  therein,  or 
were  actually  used  In  the  construction 
thereof.  Marrener  v.  Paxton,  17  Neb.  634 
(24  N.  W.  209). 

58.  (1888.)  The  lien  is  given  not  upon 
the  ground  that  a  contract  was  made  by  the 
owner  with  a  subcontractor,  but  because  the 
material  so  furnished  was  used  In  the  erec- 
tion of  the  building.  The  furnishing  of  the 
material  Is  sotl<»  to  the  owner  of  the 
rtghti  <d  the  party,  and  until  the  time  for 
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flllng  a  Hen  has  expired  he  la  directly  liable 
to  such  party  for  the  value  of  the  same. 
Colpeteer  v.  THnity  Church,  24  Neb.  118  (37 
N.  W.  831). 

58a.  (1893.)  A  contractor  paid  (or  ma- 
terials purchased  by  a  subcontractor,  an- 
nulled his  contract  with  the  latter,  and  sued 
him  upon  hlB  bond  for  the  amount  thus  paid. 
Under  the  facte  discussed  in  the  opinion, 
AtJd  that  the  contractor  had  no  lien  upon 
the  unused  material  left  In  the  building  by 
the  subcontractor,  and  was  not  entitled  to 
the  possession  ot  the  said  material.  Wah 
ther  V.  Knuteen,  87  Neb.  420  (55  N.  W.  1060). 

69.  (1896.)  The  right  to  a  Hen  secured 
by  the  provisions  of  section  2.  article  I, 
chapter  54,  Compiled  Statutes,  does  not  de- 
pend upon  the  terms  of  the  contract  betw^n 
the  owner  of  the  building  and  the  original 
contractor,  but  upon  the  ground  that  the  aub- 
contractor  furnished  materials  or  performed 
labor  In  the  erection  of  the  building,  and 
t&at  he  has  complied  with  the  requirements 
of  said  section.  Drexel  v.  RichetrOs,  48  Neb. 
322  (  67  N.  W.  169). 

60.  (1897.)  To  entitle  a  subcontractor, 
who  has  compiled  with  the  statutory  require- 
ment, to  a  Hen,  the  owner  must  be  Indebted 
In  money  to  the  contractor  and  he  must  be 
Indebted  to  the  subcontractor.  Froat  v.  FiO- 
tretter,  52  Neb.  692  (73  N.  W.  12). 

61.  (1897.)  Subcontractors  are  charged 
with  notice  of  the  terms  of  the  contract  ex- 
isting between  the  owner  and  contractor, 
and  when  In  such  agreement  the  contractor 
stipulates  for  payment  In  something  besides 
money  subcontractors  furnish  him  labor  and 
material  at  their  peril.  Fmt  v.  F^getter, 
62  Neb.  692  (73  N.  W.  12). 

62.  (1897.)  The  relationship  between  a 
contractor  and  an  owner  rests  In  contract, 
express  or  Implied,  but  there  Is  no  privity 
of  contract  between  the  subcontractor  and 
the  owner.  Frott  v.  Falgetter,  52  Neb.  692 
(73  N.  W.  12). 

63.  (1897.)  Section  2.  article  I,  chapter 
54,  Compiled  Statutes,  providing  for  a  sub- 
contractor's Hen,  contemplates  a  contract  be- 
tween the  owner  of  real  estate  and  the  con- 
tractor In  and  by  which  the  former  shall  pay 
the  latter  money  (or  erecting  an  Improve- 
ment upon  such  real  estate;  (2)  that  the  ef- 
fect o(  a  subcontractor  complying  with  such 
statute  Is  to  garnish  or  impound  money 
owing  to  him  from  the  contractor  In  the 
hands  of  the  owner;  (3)  that  the  statute 
then  glvea  tb«  mbcoiitrftctor  a  Hen  to  seenre 


the  payment  of  the  money  so  garnished- 
Fro9t  V.  Falgetter,  62  Neb.  692  (78  N.  W. 

12). 

III.  PBOCEEDIN08  TO  PXKFBCT. 
Purpose  of  filing  claim. 

64.  (1898.)  The  object  of  the  statute  in 
permitting  a  clalmuit  for  a  Hen  to  file  an 
account  In  the  reg^ter's  offlce  Is  to  apprise 
persons  dealing  with  the  realty  of  the  ex- 
istence of  the  claim.  Portsmouth  Savingt 
Bank  V.  Rileif,  64  Neb.  681  (74  N.  W.  838). 

What  constltntes  filing  claim. 

66.  (1898.)  The  proper  flllng  of  a  claim 
for  a  mechanic's  lien  consists  in  placing  the 
sworn  statement  in  the  custody  of,  and  leav- 
ing the  same  with,  the  proper  officer  (or  the 
purpose  of  recording.  Watkin$  v.  Bugge,  56 
Neb.  616  (77  N.  W.  83). 

Effect  of  teUore  of  offleer  to  reoord. 

66.  (1898.)  The  failure  of  a  r«gl8ter  of 
deeds  to  record  the  sworn  statement  of  claim 

of  Hen  Died  does  not  affect  the  v,alidity  of 
the  lien.  All  the  lienor  Is  required  to  do 
to  perfect  his  Hen  Is  to  file  the  verified  claim 
In  seasonable  time  with  the  proper  officer. 
The  actual  recording  thereof  Is  not  a  pre- 
requisite to  securing  the  lien.  Watkin$  v. 
Bugge,  66  Neb.  616  (77  N.  W.  88). 

Necessity  for  filing  claim  or  aUtentent. 

67.  (1871.)  A  party  who  furnishes  ma- 
terial (or  the  building  o(  a  house,  but  does 
not  follow  the  directions  of  the  mechanics' 
Men  law.  has  no  lien  on  the  premises  en- 
titling him  to  redeem  a  mortgage  made 
tfaerem.  nor  does  he  acquire  any  interest  In 
the  premises  by  reason  of  his  recoveiy  of 
judgment  against  the  mortgagor  after  fore- 
closure and  sale.  Eaton  v.  Bender,  1  Neb. 
426. 

68.  (1890.)  Under  section  2  of  the  me- 
chanics' Hen  law  a  subcontractor,  to  obtain 
a  Hen,  must  make  out  and  file  with  the  re- 
corder of  deeds  of  the  county  where  the 
building  Is  erected  a  sworn  statement  o(  the 
amount  due  from  the  contractor  (or  labor 
and  materials,  within  sixty  days  (rem  the 
per(orming  of  the  labor  and  furnishing  of 
the  materials.  Millsap  v.  Ball,  30  Neb.  728 
(46  N.  W.  1125). 

69.  (1894.)  Where  the  contract  between 
an  owner  and  a  materialman  for  the  erection 
of  an  Improvement  upon  real  estate  Is  In 
writing,  then  the  filing  o£  antib.  contract  or 
a  copy  thweof  with  the  verified  "account  of 
Items"  la  essential  to  Invest  such  materlal- 
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nuu  with  a  lien  under  the  statute.  Barnacle 
V.  HmOervm,  42  Neb.  169  (60  N.  W.  382). 

70.  (1895.)  A  subcontractor  is  not  en- 
titled to  a  lien  unless  be  proTes  that  the 
swom  state mcDt  required  bjr  section  2, 
article  I,  chapter  54.  Compiled  Statutes,  was 
filed  within  sixty  days  from  the  date  ma- 
toial  was  last  furnished.  Well*  v.  David 
dtp  Improvement  Co.,  48  Neb.  866  (61  N.  W. 
623). 

71.  (1898.)  To  entitle  a  sabcontractor  to 
a  mechanic's  lien  he  must  file  his  sworn 
statement  or  claim  for  lien  with  the  register 
of  deeds  of  the  proper  county.  Watkint  «. 
Buffpe,  56  Neb.  615  (77  N.  W.  83). 

 railnre  to  file  due  to  tnfluenoe  of 

owner. 

72.  (1872.)  Where  a  party  to  a  written 
omtract  Is  prevented  from  fllinc  the  same, 
or  a  cop7  thereof,  to  perfect  a  mechanics 
li«»  by  the  party  for  whom  the  work  was 
performed  the  Hen  is  not  thereby  lost 
Mccormick  v.  Laioton,  3  Neb.  449. 

Place  for  filing  claim. 

73.  (1891.)  Section  3,  chapter  64,  Com- 
piled Statutes,  roQulres  the  party  who  claims 
a  mechanic's  lien  to  make  an  account  In 
writing  of  the  Itmns  of  labor,  skill,  ma- 
chinery, or  material  furnished,  or  either  of 
them.  IS  the  case  may  be.  and  after  making 
oath  thereto  within  four  months  of  the 
time  of  performing  such  labor  and  skill,  or 
furnishing  such  machinery  or  material,  file 
the  same  In  the  office  of  register  of  deeds  of 
the  county  of  which  such  labor,  skill,  and 
material  shall  have  been  furnished— In  other 
words.  In  the  county  where  the  property 
benefited  Is  situated.  Pkelpt  A  Bigelow 
imdmin  Co.  V.  BlMif»  82  Neb.  19  (48  N. 
W.  896). 

74.  (1898.)  In  onr  mechanics'  lien  law 
"filed  In  the  office  of  the  r^lstar  of  deeds" 
•nd  "filed  with  the  register' of  deeds"  are 
eonlTalent  exprrasions  and  *are  used  inter- 
changeably therein.  Watkint  v.  Bugge,  66 
Neb.  615  (77  N.  W.  88). 

Time  for  filing  claim  or  statement, 

 Oontractor  in  geneiaL 

76.  (1892.)  Under  the  mechanics'  lien 
law  of  Oils  state  the  person  who  furnishes 
any  material  for  the  construction  of  a  build- 
toi;  by  Tirtue  of  a  contract,  express  or  im- 
plied, with  the  owner  thereof,  Is  entitled  to 
a  Han  thereon  for  the  amount  due  for  the 
same,  upon  flUng  a  swom  statement  of  his 
acconnt  with  the  register  of  deeds  of  the 


proper  county  within  four  months  of  the 
time  of  furnishing  such  material.  Livesey 
V.  Brown,  86  Neb.  Ill  (62  N.  W.  838). 

76.  (1893.)  When  more  than  four 
months  intervene  between  items  of  an  ac- 
count for  material  furnished,  a  mechanic's 
Hen  win  not  attach  for  the  items  preceding 
the  hiatus,  unless  it  is  made  to  appear  by 
competent  evidence  that  all  the  Items  were 
furnished  purauuit  to  one  contract  and  the 
affidavit  attached  to  the  "account  of  the 
Itema"  Is  not  competent  evidence  to  prove 
that  fact  Henry  d  CoatnDorth  Oo.  v.  Fieh- 
Wditae.  37  Neb.  207  (66  N.  W.  643). 

77.  (1898.)  A  statement  for  a  mechanic's 
Uen  must  be  filed  with  the  register  of  deeds 
of  the  proper  county  within  the  time  pre- 
scribed by  statute,  or  the  right  to  a  lien  is 
lost.  Nott  V.  f  enneollv,  37  Neb.  879  (66  N. 
W.  722). 

78.  (1896.)   A  materlahnan,  by  filing  In 

the  office  of  the  register  of  deeds  of  the 
county  where  the  real  estate  was  situate  a 
verified  account  of  the  items  of  all  this 
material  within  four  months  after  Septem- 
ber 16,  did  not  thereby  acquire  a  lien  against 
the  wife's  real  estate  for  any  jof  the  mate- 
rial furnished  prior  to  August  20.  the  time 
when  the  second  and  separate  contract,  af- 
fecting her  separate  property,  became  oper- 
ative. Central  Loan  <£  Trust  Co.  v.  O'SkIH- 
van,  44  Neb.  834  (63  N.  W.  6). 

79.  (1897.)  Under  a  contract  to  make 
certain  machinery  and  deliver  it  "free  on 
board  of  cars"  at  a  deelgnated  place  for  a 
stipulated  sum,  the  machinery  is  furnished, 
within  the  meaning  of  our  mechanic's  lien 
law,  when  It  is  delivered  in  accordance  with 
the  contract  on  board  the  oars  at  the  place 
named,  without  expense  to  the  purchaser; 
and  to  obtain  a  lien  therefor,  the  claim  for 
a  Ilea  must  be  filed  within  four  months 
from  that  time.  Congdon  «.  JTendall.  63  Neb. 
282  (73  N.  W.  669). 

80.  (1897.)  One  contracting  directly  with 
the  owner  may  file  his  claim  for  a -lien 
within  four  months  of  the  time  the  labor 
was  performed  or  the  material  furnished. 

Parave  v.  Missouri  P.  B.  Co.,  62  Neb.  201  (71 
N.  W.  1022)  66  Am.  St.  Rep.  489). 

81.  (1897.)  To  perfect  a  mechanic's  Hen, 
a  duly  verified  claim  must  be  filed  in  the 
proper  office  within  four  months  from  the 
date  of  the  last  article  of  material  famished 
or  the  last  labor  performed  under  the  con- 
tract. Nye  V.  Berger,  62  Neb.  768  (78  N. 
W.  274). 
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82.  (1899.)  Wbore  labor  or  material  has 
been  famished  1^  a  party  under  distinct 
contracts,  the  claim  for  a  mechanic's  lien 
under  «a«ii  contract  must  be  filed  within  the 
time  limited  by  the  statute  for  that  purpose. 
Henry  d  Coataworth  Co.  v.  Batter,  68  NA. 
685  (79  N.  W.  616). 
 Subcontractor  and  laborer. 

88.  (1894.)  The  statute  glTes  a  certain 
time  for  filing  a  claim  for  a  lien  by  a  sub- 
contractor, and  the  mere  fact  that  a  subcon- 
tractor has  postponed  the  filing  of  his  Ilea 
till  toward  the  end  of  the  time  limited  for 
that  purpose,  will  not  Interfere  with  hla 
said  statutory  ri^t.  no  matter  what  may 
hare  t>een  his  motive.  Bohn  8a*h  d  Door  Co. 
V.  Case,  42  Neb.  281  (60  N.  W.  576). 

84.  (1895.)  To  entitle  a  laborer  to  a 
lien  under  the  statute  (Compiled  Statutes, 
1895,  sec.  3667)  for  the  labor  performed,  at 
two  different  tlmea^  more  than  sixty  days 
Intervening,  during  the  first  period  ot 
time,  he  must  file  in  the  otBce  of  the  register 
of  deeds  a  sworn  statement  of  the  labor 
performed  and  the  amount  due  him  there- 
for from  the  c<mtractor  within  sixty  days 
of  the  last  day  on  which  he  labored  during 
such  first  period  of  time.  uoMtn  v.  Kinney, 
46  Neb.  207  (64  N.  W.  710). 

86.  (1896.)  To  entitle  a  subcontractor  to 
a  Hen,  he  must  file  in  the  ofilce  of  the  county 
clerk,  within  sixty  days  from  the  date  of 
the  last  Item  of  material  furnished  or  labor 
performed,  the  sworn  statement  required  by 
said  section  2.  Drexel  v.  Richardt,  48  Neb. 
m  (67  N.  W.  169). 

86.  (1897.)  In  an  action  to  foreclose  a 
nudianic's  lien  evidence  showing  that  the 
material  had  been  furnished  at  dUterent 
times  for  different  purposes,  such  as  parti- 
tioning of  an  office  room,  and  building  show 
windows  In  a  store  room,  sustains  a  finding 
that  it  was  not  under  one  contract  and  the 
Hen  was  not  filed  in  time.  Nye  <£  Schneider 
<70.  V.  Berper,  52  Neb.  758  (73  N.  W.  274). 

 Extending  time. 

87.  (1897.)  The  time  for  perfecting  the 
lien  for  machinery  furnished  cannot  be  ex- 
tended by  the  manufacturer  supplying  gra- 
tutlously  certain  brushes  in  place  of  defect- 
iTe  ones  previously  furolshed  and  charged 
for.  CongHon  v.  Kendall,  63  Neb.  282  (73 
N.  W.  669). 

Toim,  reqnlsiteB,  and  •nffldancy  of  stat*- 

ment. 
-  —In  generaL 

88.  (1894.)  An  order  given  by  a  con- 
tractor to  a  subcontractw  and  a  claim  of  a 


lien,  aa  filed  and  ivcorded,  and  standing 
alone,  insufficient  to  support  a  decree  tor 
the  enforcement  of  a  Hen.  Byrd  V.  Ooi^tvn, 
89  Neb.  109  (58  N.  W.  127). 

89.  (1894.)  Whether  a  verlflod  "account 
of  Items"  filed  for  record  shows  on  its  tece 
Bufllcient  to  entitle  it  to  ha  asserted  ot  record 
as  a  Hen  against  Uie  real  estate  ot  another, 
and  made  the  basts  of  a  suit  In  eqnltr  to 
foreclose  such  lien,  is  a  question  of  law  to 
be  determined  from  the  instrument  Itaelt. 
Wakefield  o.  Latey,  38  Neb.  886  (B7  N. 
W,  1002). 

90.  (1901.)   Section  8.  article  I,  chapter 

54  of  the  Compiled  Statutes,  prescribes  the 
mode  of  perfecting  a  mechanic's  Hen.  and  a 
substantial  compliance  therewith  Is  suffi- 
cient. Terry  v.  Frevo,  I  Unof.  198  (»fi  N. 
Vr.  838). 

Beaignatlon  of  parties. 

91.  (1904.)  Where  materials  are  fur- 
nished by  a  subcontractor  to  the  head  of  a 
firm  having  the  contract  for  the  erection  ot 
a  building,  and  in  its  statement  tor  a  lien 
such  subcontractor  namee  only  the  indtvid- 
ual  member  of  the  firm  with  which  It  dealt 
as  the  contractor,  and  where  there  Is  noth- 
ing to  indicate  that  the  owner  or  other 
parties  claiming  Hens  on  the  premises  were 
misled  or  injured  by  the  faUure  of  the  sub- 
contractor to  correctly  state  the  firm  mme 
of  the  contractors,  such  suboontractor's  lien 
wiU  not  be  held  invalid  because  at  each 
error.  Cady  Lumber  do.  v,  OonkUng,  70  Neb. 
807  (98  N.  W.  42). 

———Description  of  property. 

92.  (1887.)  The  fact  that  the  aflldavlt  de- 
scribes more  land  than  is  subject  to  the  lien 
Is  not  fatal  unless  done  with  traudnlent  in- 
tent White  Lake  Lumber  Co.  v.  RutMeU,  22 
Neb.  126  (34  N.  W.  104;  3  Am.  St  Rep.  M2). 

93.  (1887.)  Affidavit  describing  Improve- 
ments as  situated  on  "southwest  comer"  ot 
a  specified  lot  and  block  and  giving  the 
name  of  the  owner,  is  sufficieat  White  IjoJee 
Lumber  Co.  v.  Ruuell,  28  Neb.  126  (34  N. 
W.  104;  8  Am.  St.  Rep.  262). 

94.  (1888.)  An  affidavit  for  a  medianic's 
Hen  "upon  the  following  described  lot,  piece, 
or  parcel  of  land,  vis.:  Lot  numbCT  1  in 
block  number  4  In  the  town  of  Imperial, 
Chase  county,  Nebraska,  according  to  the 
recorded  plat,  now  of  record  in  the  oflloe  ot 
the  county  cleiic,"  is  sulBcient  Ann  9. 
Merder,  22  Neb.  666  <3&  N.  W.  894). 

96,96.  (1894.)  One  who  claims  the  baneflu 
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of  the  mechanics'  lien  law  must  show  a  sub- 
stantial compliance  with  each  eseential  re- 
quirement thereof,  one  of  which  is  that  the 
sworn  statement  to  be  filed  shall  contain  a 
description  of  the  land  upon  which  the  labor 
was  done  or  material  wu  furnished  for  the 
purpose  contemplated  by  such  law.  A  de- 
scription of  property  in  such  statement 
which  la  entirely  inapplicable  to  the  land 
actually  benefited  cannot  be  made  effective 
to  any  extent  for  the  purpose  of  subjecting 
the  land  actually  built  upon  to  the  operation 
<a  the  lien  claimed.  Hotmea  v.  Butchin$,  38 
Neb.  601  (57  N.  W.  514);  (1894)  Bell  v. 
BoKhe,  41  Neb.  853  (60  N.  W.  92). 

97.  (1896.)  Section  2.  chapter  54,  Com- 
piled Statutes,  construed,  and  held  that  the 
description  of  the  real  estate  on  which  ma- 
terials furnished  by  a  subcontractor  hare 
been  used  in  erecting  an  improvement  Is  a 
necessary  part  of  the  aflidavit  required  to  be 
filed  by  such  subcontractor  in  order  to  en- 
title him  to  a  Hen,  such  description  being 
such  that,  aided  by  extrinsic  evidence  sug- 
gested  by  the  description  itself,  would  charge 
a  party  dealing  with  the  real  estate  with 
notice  of  the  Hen  claimed  against  it  Dresel 
V.  Richarda.  48  Neb.  732  (67  N.  W.  742). 

98.  (1896.)  In  the  affidavit  filed  by  a 
aubcontractor  claiming  a  Hen  under  section 
2,  chapter  54.  Compiled  Statutes,  the  real 
estate  of  the  owner  was  described  as  the 
"Bartiett  A  Downing  Block  in  Kearney,  Buf- 
falo county.  Nebraska."  The  correct  deecrlp- 
tlon  of  the  real  estate  was  "Lot  388,  In  the 
town  of  Kearney.  Nebraska."  Held.  That 
said  description  alone  would  not  charge  a 
party  dealing  with  said  lot  388  with  notice 
that  the  Hen  was  claimed  against  It.  Drexel 
V.  Kicharda,  48  Neb.  732  (67  N.  W.  742). 
[Overruled  on  rehearing.  SO  Neb.  509.] 

99.  (1897.)  A  description  of  property  In 
a  statement  for  a  mechanic's  Hen  as  the 
"Bartlett  ft  Downing  Block.  Kearney.  Buffalo 
county.  Neb.,"  is  a  sufficient  description  of 
tiM  premises,  espedally  when  there  are  no 
risbU  of  third  parties  to  be  affected  by  the 
lien.  Z>rez«I  v.  Richmrdt,  60  Neb.  609  (70 
N.  W.  23). 

100.  (1897.)  The  sworn  statement  of  a 
subcontractor  for  a  mechanic's  Hen  must 
contain  a  description  of  the  premises  on 
wbleb  the  ImproTement  was  erected.  Dresel 
9.  JtichordM,  60  Neb.  509  (70  N.  W.  23). 

101.  (1897.)  A  description  of  the  prem- 
tses  on  which  the  improvement  was 
•reeted,  Is  not  Insufficient  if  it  renders  the 
location  of  the  property  sueceptlble  of  ready 


ascertainment  by  the  aid  of  extrinsic  evi- 
dence. Dre^el  v.  Aichordt.  60  Neb.  609  (70 

N.  W.  23). 

102^  (1897.)  The  sworn  statement  filed 
of  a  claim  of  mechanics  lien  must  contain 
a  description  of  the  land  on  which  the  Iralld- 
Ing  stands,  for  which  the  material  waa  fur- 
nished, or  on  which  the  labor  was  per- 
formed, the  account  for  which  Is  the  basis 
of  such  claim  of  lien.  Weatem  Cornice  A  Mfg^ 
Work$  V.  L«avetueorth,  52  Neb.  418  (72  N. 
W.  592). 

103.  (1897.)  If  In  the  statement  filed 
the  property  to  be  affected  is  described  as  a 
lot  In  a  designated  block,  and  the  evidence 
discloses  that  the  major  portion  of  the  mar 
terlal  was  furntohed  and  labor  performed  on 
a  part  of  the  buHdlng  erected  which  stands 
on  a  piece  or  strip  of  land  adjoining  said  lot, 
which  is  not  a  part  of  the  lot,  the  Hen  can- 
not be  enforced  against  the  lot  described  for 
the  material  furnished,  or  work  done,  not 
used  on  the  part  of  the  building  which 
stands  thereon.  Western  Cornice  4  Mfg. 
Workg  V.  Leavenworth,  52  Neb.  418  (72  N. 
W.  592). 

104.  ( 1906.)  In  an  affidavit  for  a  mechan- 
ic's Hen,  If  there  appear  enough  In  the  de- 
scription to  enable  A  party  familiar  with  the 
locality  to  Identify  the  premises  intended  to 
be  described  with  reasonable  certainty.  It 
will  be  sufficient.  Gfuiou  v.  Ryckman,  77 
Neb.  838  (110  N.  W.  769). 

 Ownership  of  property. 

105.  (1894.)  The  omission  from  the 
"Item  of  account,'*  required  to  perfect  a 
mechanic's  Hen.  to  state  who  was  the  owner 
of  the  real  estate  is  fftt*I  to  the  Uen. 
Wakefield  v.  Latoy,  89  Neb.  286  (67  N. 
W.  1002). 

106.  (1894.)  It  Is  not  necessary  that  the 
ownership  of  the  property  benefited  be  set 
forth  in  the  staUment.  OorMcM  v.  Donnelly, 
48  Neb.  67  (60  N.  W.  828). 

^—Statement  as  to  consent  of  owner. 

107.  (1894.)    The    omission    from  the 
statement  to  state  that  the  contract  wa 
made  with  the  owner  of  the  real  estata  Is 
fatal  to  the  lien.  WakefteU  V.  Latej/,  89  Neb. 
286  (67  N.  W.  1002). 

108.  (1901.)  To  perfect  a  Uen  on  real 
estate  for  material  furnished  under  a  verbal 
contract  for  improvements  there<m.  It  Is  not 
required  that  the  aflWavlt  to  the  account 
should  state  that  the  material  was  furnished 
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under  an  ezpreaa  or  an  Implied  contract. 
Terry  v.  Prevo,  1  Unof.  198  (95  N.  W.  338). 

109.  (1904.)  In  order  that  a  subcon- 
tractinr  mi^  acquire  a  Hen  upon  real  estate 
for  material  furnished  a  contractor  for  tbe 
erection  of  a  building  thereon  it  is  essential 
that  a  contract,  either  express  or  Implied, 
be  shown  to  exist  betveen  the  contractor 
and  the  owner  of  the  property,  the  mere  fact 
that  the  building  Ig  erected  on  tbe  property 
not  being  sufficient  Tidbail  v,  Holj/oker  70 
Neb.  726  (97  N.  W.  1019). 

Itemlaed  statemsnt  or  account. 

110.  (1884.)   Where  a  mechanic  enters 

into  a  contract  to  erect  a  building  or  build- 
ings for  a  specified  sum,  the  contract  being 
entire  he  need  not  make  a  detailed  statemiant 
of  his  labor  and  materials,  but  the  entire  job 
may  be  set  down  as  a  single  item.  DooHttU 
A  Oordon  v.  Plons,  16  Neb.  163  (20  N.  W. 
116)'. 

111.  (1884.)  An  aoconnt  In  the  follow- 
ing form: 

"N.  D.  Haley,  Btoa.. 

"To  R.  L.  J>ownlttg,  Dr.  Or. 

"1879,  Sept.  30,  to  Nov.  18,  To 

lamber  for  house  163.77 

"By  work    18.00" 

H«td^  To  be  a  snflldent  Itemlsatlon  of  ao- 
*  count  under  the  {Mmialons  of  section  8  of 
chapter  S4,  Compiled  Statutes,  entitled 
"Mechanics'  and  Laborers'  Liens."  JTanly 
V.  Downing,  16  Neb.  637  (19  N.  W.  601). 

112.  (1894.)  The  Object  of  the  mechan- 
ics' lien  statute,  whteh  reaulres  a  lien 
claimant  to  file  In  the  office  of  the  register 

of  deeds  "an  account  In  writing  of  the 
items"  of  material  for  which  he  claims  a 
lien  against  real  estate.  Is  to  apprise  per- 
sons dealing  with  it  of  the  claims  against 
the  same.  Wakefield  v.  Letey.  89  Neb.  286 
(57  N.  W.  1002). 

113.  (1894.)  Where  the  itemized  account 
filed  with  the  sworn  statement  and  claim 
of  Hen  disclosed  when  the  furnishing  of 
labor  or  material  began  and  ended.  It  Is 
not  essential  that  as  conclusions  the  same 
facts  should  be  restated.  Garliclu  v.  Z>oit- 
nellv.  42  Neb.  57  (60  N.  W.  323). 

114.  (1894.)  The  "account  of  items"  and 
the  oath  or  affidavit  attached  thereto  should 
both  be  looked  to  and  read  as  one  Instrument 
to  determine  whether  a  lien  claimant  has 
brought  himself  fairly  within  the  provistons 
of  the  mechantes'  lien  law.  WetkefteJd  v. 
Loley,  89  Neb.  28B  (67  N.  W.  1002). 


115.  (1897.)  The  account  of  the  item 
for  the  materials  furnished  and  labor  Itt^ 
formed  by  a  contractor  or  subcontractor, 
and  for  which  a  Hen  Is  claimed,  and  the  affi- 
davit thereto  attached  should  he  constrvtd 
tosBther,  and  If  when  thus  eonstmed  ttn 
substantially  comply  with  the  sUtute  it  fi 
sufficient  Drexel  v.  Biehard»,  60  Neb.  SM 
(70  N.  W.  23). 

116.  (1906.)  Where  a  contract  Is  enterod 
Into  for  a  specific  sum  for  labor  or  matertat, 
and  is  complete  within  itself,  and  is  Hied 
with  the  statement  of  the  Hen,  a  more  dt- 
tailed  statement  of  the  account  is  unneces- 
sary.  Oviou  v.  Rjfckmm,  77  Neb.  833  (110 
N.  W.  X69). 

----- Time  of  rendering  serrloe  or  tax- 
nishlng  material. 

117.  (1898.)  The.  failure  of  an  account 
filed  to  secure  a  mechanic's  lien  to  state  Ute 
dates  the  various  Items  of  materials  mte 
fumtehed  wUl  not  vitiate  the  Hen,  if  it  »■ 
pears  from  the  account  and  affldavit  thereto 
attached  that  such  materials  were  f nmislied 
within  the  requisite  time  to  entitle  tbe 
claimant  to  a  Hen  therefor.  NoU  v.  Km- 
neatly.  87  Neb.  879  (66  N.  W.  722). 

118.  (1898.)  An  account  for  a  mechanic'i 
Hen.  after  giving  the  items  of  materUli 
for  which  a  Hen  is  claimed,  states  that 
"tbe  above  items  were  sold  for  $677.65,  and 
deUvered  between  July  10,  1888,  and  Octotwr 
18.  1888,"  and  the  affidavit  attached  to  tbe 
account  alleges  that  said  materials  were 
furnished  at  the  time  mentioned  In  the  ac- 
count. Held,  To  sufficiently  designate  the 
time.  Noll  V.  Kenneally,  37  Neb.  879  (  56  N. 
W.  722). 

119.  (1896.)  The  Omaha  Building  Con> 
pany  contracted  to  furnish  material  to  ereH 
a  building  In  Blalr,  Nebraska.  M.,  of  Omaha, 
agreed  with  the  building  company  to  fur- 
nish  it  certain  material  for  said  building. 
Tbe  last  items  were  shipped  from  Omaha. 
December  1,  1890.  and  consigned  to  the 
building  company  at  Blalr,  Nebraska.  This 
material  reached  BUir  on  the  6tb  of  nid 
December,  and  tbe  building  company  on  that 
date  received  the  materials  and  paid  the 
freight  thereon,  but  at  Its  request  the  ma- 
terials were  left  at  the  depot  until  December 
10.  Held,  That  the  materials  were  furnished 
for  the  improvement  on  December  6.  B»- 
chaaum  v.  SOden^  48  Nob.  669  (61  N.  W. 
782). 

120.  (1896.)  A  materialman  abould  not 
be  allowed  to  taift  one  contract  to  another 
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and  th««t)7  procure  a  lien  for  all  the  mate- 
ria fonklBhed  under  both  hy  filing  an  Item- 
ized account  vlthln  four  months  of  the  date 
of  furnishing  the  last  Item  of  material  under 
the  last  contract,  Oentrai  Loan  A  Truit  Co. 
V.  O'SutHvm,  44  Neb.  834  (63  N.  W.  6). 

121.  (1895.)  The  mechanics'  Uen  law 
wilt  not  be  so  construed  as  to  enable  a 
laborer  to  tack  one  contract  to  another  and 
procure  a  lien  for  all  the  labor  performed 
under  two  or  more  contracts  by  filing  In  the 
office  of  the  register  of  deeds  a  sworn  state- 
ment of  the  labor  performed  and  the 
amount  due  him  therefor  within  sixty  days 
of  the  date  of  performing  the  last  labor  per- 
formed In  pursuance  of  tbe  last  contract. 
Hansen  v.  Kinney,  46  Neb.  207  (64  N. 
W.  710). 

122.  (1897.)  All  the  materials  for  which 
there  are  charges  in  a  claim  for  a  mechanic's 
lien  must  have  been  furnished  as  parts  of 
one  transaction  or  under  one  contract  for  a 
bnlldlng  or  job  of  work.  Nye  v.  Berger,  52 
Neb.  768  (73  N.  W.  274). 

123.  (1899.)  A  running  account,  or  an 
account  made  up  of  items  which  may  be 
tactted  to  constitute  a  single  account,  must 
be  considered  and  classified  by  referring, 
among  other  considerations,  to  the  inten- 
tion of  the  parties  as  manifested  by  their 
contemporaneous  conduct  with  reference  to 
the  transactions  inToWed,  and  thus  tested, 
the  rights  of  a  litigant  herein  are  deter- 
mined. Grand  I«tand  BwMng  Co.  v.  Koehler, 
67  Neb.  649  (78  N.  W.  265). 

 Setting  out  or  annexing  contract. 

124.  (1894.)  It  is  not  necessary  to  the 
sworn  statement  and  claim  of  Hen  required 
to  be  filed  by  subcontractors  that  there 
should  be  attached  thereto  a  copy  of  the 
written  contract  under  the  terms  of  which 
the  rights  of  such  subcontractor  have  ac- 
crued. aarliOn  V.  Donnelly,  42  Neb.  67  (60 
N.  W.  323). 

 Time  of  filing  claim. 

125.  (1894.)  The  failure  of  an  account 
and  its  accompanying  statement  filed  to 
secure  a  mechanic's  lien  to  disclose  affirma- 
tively that  such  filing  is  within  the  requisite 
time  to  entitle  to  the  lien  claimed,  operates 
to  defeat  the  relation  back  of  such  Hen  as 
against  Hens  In  existence  before  the  filing 
of  such  account.  Chapvell  v.  Smith,  40  Neb. 
679  (69  N.  W.  110). 

—       Amount  due. 

126.  (1890.)  Where  notes  are  given  for 
the  payment  of  the  amount  due  a  contractor 


for  work  and  material  furnished  in  putting 
in  pipes,  radiators,  etc.,  for  steam-heating  a 
building,  copies  of  such  notes,  duly  filed  In 
the  proper  office,  accompanied  by  an  affidavit 
of  the  proper  party,  setting  forth  that  the 
debt  was  incurred  under  a  contract  with 
the  owner  of  the  building  for  the  putting  in 
of  such  material  in  said  building  and  that 
said  notes  are  unpaid,  etc.,  for  the  purpose 
of  obtaining  a  lien  under  the  statute  npbn 
the  premises,  are  sufficient  to  entitle  the 
party  to  a  lien.  Knutzen  v.  Hanten,  28  Neb. 
691  (44  N.  W.  1066). 

Oath  or  veriflcation. 

127.  (1883.)  The  fact  that  an  account  on 
which  a  mechanic's  Hen  is  claimed  is  not 
attested  as  required  by  law  will  not  defeat 
the  Hen  as  against  a  creditor  claiming  a 
Iirior  lien  by  reason  of  garnishment  proceed- 
ings, /one*  V.  Church  of  the  Soly  Trinity. 
15  Neb.  81  (17  N.  W.  362). 

128.  (1894.)  Section  3,  chapter  64.  Com- 
piled Statutes,  1893,  mechanics'  Hen  law,  re- 
quires a  lien  claimant  to  make  oath  tj  the 
"account  in  writing"  of  the  items  for  which 
he  claims  a  lien,  but  does  not  require  him  to 
state  In  such  oath  all  the  facts  which  he 
would  be  required  to  plead  ai^d  prore  in. 
order  to  establish  his  Hen  by  a  decree  of  a 
court  of  equity.  Wakefield  v.  Lotey,  89  Neb. 
285  (57  N.  W.  1002). 

—— Information  and  belief. 

129.  (1895.)  The  oath  to  a  claim  lor  a 
lien  may  be  on  Information  and  beUef. 
Chapman  v.  Brewer,  43  Neb.  890  (62  N.  W. 
820;  47  Am.  St.  Rep.  779). 

 AutboTit7  of  notary  to  take. 

130.  (1891.)  The  oath  may  he  taken  be- 
fore a  notary  of  another  state.  Phelps  <£ 
Biglow  V.  Shay,  32  Neb.  19  (48  N.  W.  896). 

131.  (1894.)  A  notary  can  act  only  In 
the  county  for  which  he  is  commissioned, 
and  a  claim  for  lien  sworn  to  before  him  in 
another  county  Is  invalid.  Byrd  v,  Cochran, 
39  Neb.  109  (58  N.  W.  127). 

132.  (1894.)  Where  an  affidavit,  at- 
tached to  a  mechanic's  Uen,  purports  to  have 
been  sworn  to  before  a  notary  public  and 
shows  upon  its  face  that  it  was  taken  or 
made  without  the  jurldlction  of  the  notary 
public,  it  is  invalid,  insufficient  to  perfect 
the  Hen,  and  renders  It  Incompetent  as  evi- 
dence. Byrd  v.  Cochran,  39  Neb.  109  (58 
N.  W.  127). 

■  -Who  may  make. 

133.  (1883.)  The  oath  to  the  account  of 
Items  of  materials,  etc.,  may  be  made  by  an 
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agent  of  the  party  entitled  to  tbe  Hen. 
Oreat  WcBtem  Mfff.  Co.  v.  Hunter  Brot^  15 

Neb.  32  (16  N.  W.  759). 

134.  (1893.)  The  oath  required  by  sec- 
tion Z,  chapter  64,  Compiled  Statutes.  pro- 
Tiding  for  the  filing  of  mechanics'  Hem, 
may  be  made  by  the  agent  of  the  claimant 
of  a  lien,  whether  a  person  or  corporation. 
Henry  d  Coatsioorth  Co.  v.  FitlardicJe,  87 
Neb.  207  (55  N.  W.  648). 

135.  (1893.)  The  oath  attadied  to  an 
"account  of  the  items"  for  material  fur- 
nished, and  for  which  a  lien  was  claimed, 
was  as  follows  >  "J.  A.  B.,  being  first  duly 
sworn,"  •  *  *  Signed,  "Capital  City  Plan- 
ing Mills,  per  J.  A.  B.,^  Sec'y."  The  account 
of  the  items  was  headed,  "H.  I.  B..  To  Capi- 
tal City  Planing  Mills,  Dr."  Held,  To  show 
that  the  Hen  was  claimed  by  the  Capital 
City  Planing  Mills  and  not  by  J.  A.  B..  and 
a  substantial  compliance  with  the  statute. 
Henry  d  Coatauiorth  Co.  v.  Fiaherdick,  37 
Neb.  207  (55  N.  W.  643). 

136.  (1895.)  A  treasurer  and  bookkeeper 
of  a  corporation,  where  the  articles  of  in- 
corporation require  every  officer  of  the  com- 
pany to  be  a  stockholder,  may  verify  the 
claim  for  a  mechanic's  Hen.  Chapman  v. 
Brewer,  43  Neb.  890  (62  N.  W.  320;  47  Am. 
St  Rep.  779). 

IT.  OFEBATION  AND  EFFECT. 
A.  Amount  and  Extent  of  Lien. 
Extent  of  lien. 

137.  (1885.)  Under  the  mechanics'  Hen 
law  the  lien  of  a  matertalnuui  for  materials 
furnished  for  the  erection  of  a  building 
under  an  agreement  with  the  contractor  ex- 
tends only  to  such  materials  as  were  used 
In  or  delivered  at  the  building  for  use 
therein.  Foster  v.  Dohle,  17  Neb.  631  (24 
N.  W.  208). 

138.  (1894.)  The  Hen  of  a  materialman 
for  materials  furnished  for  the  erection  of  a 
building  by  virtue  ot  an  agreement  with 
the  contractor  extends  to  such  materials 
only  as  are  used  to,  or  delivered  at,  the 
building  for  use  therein.  Weir  &  Co.  v, 
Barnes,  38  Neb.  875  (  67  N.  W.  760). 

Time  of  accrual  or  commencement. 

139.  (1885.)  Where  lumber  furnished 
was  delivered  In  five  equal  deliveries  It 
constitutes  but  one  delivery,  and  a  lien 
filed  In  due  time  after  the  last  deliTsry 
covers  the  whole.  BaUou  v.  Black,  17  Neb. 
389  (28  N.  W.  3). 

140.  (1893.)    Under  the  law  of  this  state 


the  Uen  of  a  mechanic  or  laborer  attaches 
at  the  commencement  of  the  fumisblng  of 
material,  or  at  the  commencement  ot  the 
performance  of  labor  by  him,  and  not  from 
the  beginning  of  the  construction  of  the 
ImproTunent  on  which  he  labors  or  for 
which  he  fumishee  material.  Hewi  i 
CoaUworth  00.  v.  FiaherOiek,  37  Neb.  307  (55 
N.  W.  648). 

Continuance  ot  Uem. 

141.  (1894.)  Where  lumber  Is  delivered 
to  a  contractor  at  his  planing  mill,  to  be 
there  manufactured  into  finished  form  for 
a  certain  building,  it  seems  that  the  ilea  ol 
the  person  furnishing  such  lumber  runs 
only  from  the  time  the  finished  product  tu 
delivered  upon  the  premises.  Badger  Lstt- 
ber  00.  V.  Mayee.  38  Neb.  822  (67  N.  W.  319). 

142.  (1899.)  The  statute  (Compiled  SUt- 
utes,  ch.  54,  sec.  1)  gives  a  right  of  lien  for 
material  furnished,  but  does  not  necessartly 
imply  raw  material  in  the  condition  in 
which  It  is  actually  furnished  or  delivered, 
and  the  lien  dates  from  the  time  the  floished 
article  was  delivered,  and  not  from  the 
date  the  manufacture  was  started.  Qrani 
Island  Banking  Co.  v.  Koehler,  67  Neb.  649 
(78  N.  W.  266). 

Duration. 

143.  (1898.)  The  statutory  prorlslon 
whereby  the  Hen  Is  limited  to  two  jwn 
after  the  filing  of  the  claim  is  a  HmltaUw 
upon  Uie  existence  of  the  lien,  and  sot 
merely  upon  the  remedy  to  enforce  It.  Ooott 
win  V.  Cunningham,  54  Neb.  11  (74  N- 
W.  816). 

Material  actually  used  or  delivered. 

144.  (1891.)  One  H.  brought  an  action 
to  foreclose  a  mechanic's  lien,  and  there  be- 
ing a  number  of  small  liens  against  the 
same  property  they  were  assigned  to  him 
and  an  action  brought  thereon  in  his  own 
name.  Held,  That  as  the  assignment  ot  such 
liens  was  in  the  interest  of  economy  not 
only  on  behalf  of  the  lien-holders  but  also  os 
behalf  of  the  defendant,  therefore  an  order 
of  the  court,  continuing  such  liens  In  force 
and  permitting  the  plaintiff  to  acquire  the 
beneficial  Interest  as  well  as  the  legal  title 
would  be  sustained.  Hoagland  v.  Van  Etten, 
31  Neb.  292  (47  N.  W.  920). 

B.  Property,  Estates  and  Bights  Affected. 

Estate  or  interest  of  person  etrntracting. 

145.  (1893.)  A  person  commencing  to 
furnish  material  for,  or  commenclDg  to 
labor  on,  an  improvement  on  real  estate 
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must  at  the  time  take  notice  of  the  interest 
and  title  in  the  premises  of  the  person  with 
whom  he  contracted,  as  shown  by  the  public 
records,  as  his  Hen  for  labor  or  material, 
aside  from  the  Imprjovement  itself,  attaches 
only  to  such  Interest.  Benry  <fi  CoaUtowth 
Co,  V.  Fiaher^K  37  Neb.  207  <6B  N.W.643). 

146.  (1894.)  One  who  furnishes  labor 
or  material  for  Iminrorements  on  land  is 
charged  with  notice  of  Interest  in  the  land 
of  the  person  with  whom  he  contracts,  as 
his  lien  attaches  only  to  such  Interests. 
Hoagiand  v.  Lowe,  39  Neb.  397  (58  N. 
W.  197). 

147.  (1893.)  A  person  furnishing  mate- 
rial for  an  improvement  on  real  estate  must 
take  notice  of  the  interest  and  title  in  the ' 
premises  of  the  person  with  whom  he  con- 
tracted as  shown  by  the»pablie  record^  as  bis 
lien  for  labor  and  material,  aside  from  the 
improTsment  Itself,  attaches  on^  to  such 
interest.  Waterman  v.  Stoutt  88  Neb.  896  (56 
N.  W.  987). 

Separate  lots  or  buildings. 

148.  (1884.)  Where  A  agreed  to  erect 
and  did  erect  three  houses  for  B,  one  upon 
each  of  three  adjolnins  lots,  for  an  entire 
sum,  a  mechanic's  lien  attached  to  all  the 
lots  and  the  buildings  thereon.  DooJtttJe  <S 
Gordon  V.  Plem,  16  Neb.  153  (20  N.  W.  116). 

149.  (1884.)  Where  G.,  the  owner  of 
three  adjoining  lots,  contracted  with  D.  ft  C 
to  erect  a  house  on  each  of  said  lots,  the 
contract  being  entire,  in  an  action  to  enforce 
a  mechanic's  Hen  thereon,  the  cost  and  ex- 
pense of  erecting  all  the  houses  would  be 
apportioned  among  the  lots  according  to  the 
value  of  the  labor  and  materials  expended 
<m  each.  Doolittle  A  OorOon  v.  Plena,  16 
Neb.  153  (20  N.  W.  116). 

150.  (1885.)  The  building  contracted  for 
and  erected  being  a  unit,  and  the  contract 
for  its  erection  containing  a  convenient 
method  of  apportioning  its  cost  between  the 
two  owners,  the  same  will  be  adopted  by 
the  court  as  a  proper  method  of  apportion- 
ing the  lien  upon  the  separate  lots  upon 
which  it  is  situated.  Ballon  v.  Black,  17 
Neb.  889  (23  N.  W.  8). 

a 

151.  (1894.)  .  A  lumber  merchant.  In  pur- 
suance of  a  single  contract  with  the  owner 
of  two  separate  lots,  furnished  him  material 
for  the  erection  of  three  houses  thereon. 
Held,  That  the  lumber  merchant  was  en- 
titled to  enforce  a  single  Hen  against  all  the 
houses  and  lots  for  the  balance  due  him  for 


material  furnished  by  him  under  bis  con- 
tract with  the  owner.  Wakefield  v.  Latey, 
39  Neb.  286  (57  N.  W.  1002). 

152.  (1894.)  Under  an  entire  contract 
for  the  erection  of  buildings  on  lots  not 
contiguous  to  each  other,  one  claim  for  a 
mechanic's  Hen  may  properly  be  filed  against 
both  Improved  properties  where  the  claim- 
ant of  such  Hen  has  contributed  material 
or  labor  to  both  Improvements.  Bohn  Bath 
<E  Door  Co.  V.  Caae,  42  Neb.  281  (60  N. 
W.  576). 

153.  (1895.)  Sufficiency  of  claim  for  a 
lien  and  rlgfht  of  a  subcontractor  who 
painted  two  houses  under  one  contract  to 
have  a  separate  Hen  on  one  house.  Bine* 

V.  Cochran,  44  Neb.  12  (62  N.  W.  299). 

154.  (1895.)  One  who  famishes  mate- 
rial for  all  the  buildings  on  several  lots, 
under  one  contract,  cannot  make  the  entire 
debt  a  charge  upon  a  portion  of  the  land, 
but  may  make  it  a  charge  upon  all.  Badger 
Lumber  Co.  v.  Holmes,  44  Neb.  244  (62  N. 
W.  446;  48  Am.  St  Rep.  726). 

165.  (1895.)  Where  It  Is  sought  to 
charge  a  part  only  of  certain  real  estate  for 
the  value  of  material  furnished  for  the 
erection  of  improvements  upon  all  said  real 
estate,  then  the  value  of  the  material  fur- 
nished must  be  api>ortloned  so  that  the 
parts  of  the  real  estate  charged  shall  bear 
no  greater  amount  of  the  expense  than  the 
value  of  the  material  actually  used  in  con- 
structing the  Improvement  made  on  such 
part  Badger  Lumber  Co.  v.  Holmes,  44  Neb. 
244  (62  N.  W.  446;  48  Am.  St  Rep.  726). 

166.  (1898.)  One  who  furnishes  mate- 
rials for  all  the  buildings  on  several  lots 

under  one  contract  may  make  the  entire 
debt  a  charge  upon  all  the  land,  but  not  a 
charge  upon  a  portion  thereof;  but  where  a 
portion  of  the  premises  has  been  absorbed 
by  a  prior  Hen  thereon,  such  materialman 
may  have  a  lien  for  his  entire  debt  on  the 
remainder  of  the  premises.  Badger  Lumber 
Co.  V.  Holmea,  55  Neb.  473  (76  N.  W.  174). 

167.  (1903.)  One  who  furnishes,  under 
a  running  account  with  the  common  owner 
of  a  group  of  exposition  buildings,  mate- 
rials for  use  In  the  Illuminating  equipment 
thereof  is  entitled  to  a  lien  on  such  build- 
ings, where  they  are  maintained  for  a  com- 
mon purpose,  though  they  are  not  all  sit- 
uated on  contiguous  lots,  and  though  the 
claimant  is  not  able  to  show  what  portions 
were  used  In  a  particular  building.  Lehmer 
V.  Horton,  67  Neb.  574  (93  N.  W.  964). 
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Appurtenance. 

158.  (1903.)  Ad  amphitheatre  and  frame- 
work built  on  poeto  firmly  imbedded  in  the 
soil  constitutes  an  "appurtenance"  within 
the  meaning  of  section  1,  article  I,  chapter 
64,  Compiled  Statutes,  and  is  subject  to  a 
mechanic's  lien.  Cady  Lumber  Co.  v.  Greater 
America  Exposition,  4  Unof.  268)  93  N. 
W.  961). 

159.  (1903.)  The  word  "appurtenance" 
as  used  in  aection  1,  article  I  of  chapter  54 
of  the  Compiled  statutes,  means  appurte- 
nance to  the  land  and  not  to  some  other 
structure.  Cody  Lumber  Co.  v.  Greater 
America  Exposition,  4  Unof.  268  (93  N.  W. 
961). 


ties 

forced  only  against  the  building  and  not 
against  the  land.  Pickens  v.  PUitt$moutii 
Land  (E  Investment  Co.,  31  Neb.  585  (48  N. 
W.  473).  [Overruled  on  rehearing.  37 
Neb.  272.1 

Leasehold  estates. 

164.   (1903.)   A  mechanic's  lien  attaches 

to  a  leasehold  Interest  and  to  buildings 
erected  by  one  tenant  and  sold  to  another, 
who  has  acquired  a  lease  of  the  same  inter- 
est, and  this,  notwithstanding  the  removal 
of  the  buildings  at  the  end  of  the  term  ii 
expressly  required  by  the  lease.  Zabritkie 
V.  Greater  America  Exposition  Co.,  67  Neh. 
681  (93  N.  W.  958;  62  L.  R.  A.  369n). 


Lien  on  building  alone. 

160.  (1901.)  In  the  absence  of  evidence 
showing  that  a  building  was  not  perma- 
nently annexed  to  the  soil,  or  that  it  was 
intended  as  a  mere  agricultural  fixture,  It 
cannot  be  treated  as  the  tenant's  property 
and  subjected  to  a  lien  in  favor  of  the  per- 
son furnishing  the  materials  used  In  Its  con- 
struction. Bteuena  v.  Bumham,  62  Neb.  672 
(87  N.  W.  646). 

161.  (1903.)  One  who  furnishes  mate- 
rial, under  contract,  to  a  person  in  posses- 
sion of  a  tract  or  lot  of  land  with  which  to 
erect  a  house  or  other  building  thereon,  in 
case  Buch  person  does  not  become  the  owner 
of  the  premises,  may  have  a  mechanic's  lien 
on  such  building  separate  from  the  land  on 
which  it  is  situated.  Bhull  v.  Best,  4  Unof. 
212  (93  N.  W.  753). 

Interest  of  vmdor  for  Improraments  by 
purchaser. 

162.  (1894.)  The  vendor  in  an  execu- 
tory contract  for  the  sale  of  land  subjects 
his  estate  In  the  property  to  a  mechanic's 
lien  for  improvements  erected  thereon  by 
the  vendee  where  his  agreement  with  the 
vendee  is  of  such  character  as  to  require 
the  construction  of  the  building  and  to  con- 
stitute the  vendee  bis  agent  in  such  con- 
struction. Sheehjf  V.  Fulton.  38  Neb.  691  (67 
N.  W.  395;  41  Am.  St  Rep.  767). 

Vendee  under  contract  of  purchase. 

163.  (1891.)  Where  plaintiff  contracted 
to  erect  a  building  for  one  who  had  a  con- 
tract for  the  purchase  of  the  land  on  which 
it  was  to  he  built,  the  vendor  not  being  a 
party  to  the  contract  with  plaintiff,  said 
contract  of  sale  being  unrecorded  and  subse- 
quently abandoned,  plaintiff's  lien  for  a 
balance  of  the  contract  price  can  be  en- 


Contract  rights  in  goieral. 

166.  (1894.)  Personis  claiming  a  mechan- 
ic's lien  for  improvements  made  for  one 
under  a  contract  of  purchase  has  no  equity 
to  compel  performance  of  a  contract  by  a 
third  person  to  loan  a  sum  of  money  to  thfl 
purchaser  to  be  used  In  improvements,  asd 
apply  such  money  to  his  claim,  when  no 
conveyance  was  mde  to  the  purchaser  be- 
cause of  Allure  to  pay  the  purchase  price. 
Burlingim  v.  Warner,  39  Neb.  493  (58  N. 
W.  132). 

166.  (1896.)  Under  a  snbacriptloii  con 
"■act  with  builders  for  the  construetien  of 
a -factory  for  operation  by  a  company  to  b* 
Incorporated  by  the  subscribers  whose  Ha 
blltty  was  several.  It  was  held  that  the  cor- 
poration was  not  liable  on  the  contract,  and 
that  the  builders  could  not  enforce  a  n* 
chanic's  lien  tor  the  amount  of  the  unpati 
Bubseriptlons.  Dovia  v.  Ravenna  Crame'i 
Co.,  48  Neb.  471  (67  N.  W.  486). 

Partnership  property. 

167.  (1891.)  A  Hen  attaches  to  a  lot 
and  building,  for  materials  contracted  for  in 
the  name  of  a  firm  by  two  members  thereof, 
though  the  legal  title  of  lot  Is  in  them  in- 
dividually. Hoagland  v.  Lv.sk,  33  Neb.  376 
(60  N.  W.  162;  29  Am.  St  Rep.  485). 


C.  Priorities, 
of   evidence  of. 


see  put. 


Sufllcieney 
II  320-321. 

Mechanics*  liens  on  same  propeity. 

168.  (1893.)  Under  the  Nebraska  stat- 
ute there  are  no  priorities  amongst  Hens 
for  material  furnished  or  labor  performed: 
but  this  rule  of  equality  applies  only  to 
those  lienors  who  commenced  the  furnlsbine 
of  material,  or  commenced  the  perfonuaace 
of  labor,  on  the  telth  of  the  same  estata 
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Henry      Coattworth  Co.  v.  FUherdick,  37 
Neb.  207  (65  N.  W.  643). 

169.  (1893.)  The  lien  of  a  mortgage  on 
real  estate,  taken  while  a  building  la  In 
process  of  erection  thereon,  Is  subject  to 
the  claims  of  materialmen  and  laborers  for 
material  already  and  thereafter  furnished, 
and  for  labor  already  and  thereafter  per- 
formed in  the  erection  of  such  building, 
when  the  commencement  of  auch  furnish- 
ing of  material,  or  the  commencement  of 
the  performance  of  such  labor,  was  prior  to 
the  record  of  said  mortgage.  Henry  <f 
Coaistcortli  Co.  v.  FtofccnMt*,  87  Neb.  207 
(55  N.  W.  643). 

Mortgagai. 

—  In  general. 

170.  (1892.)  A  deed  absolute  on  its  face, 
but  intended  as  a  mortgage,  is  superior  to  a 
mechanic's  lien  for  materials  furnished 
under  a  contract  entered  Into  with  the 
grantor  after  the  recording  of  tnch  deed. 
Livesey  v.  Brovm,  36  Neb.  Ill  (62  N. 
W.  838). 

171.  (1894.)  A  mortgage,  from  the  date 
of  being  iiled  for  record,  takes  priority  of 
meclianlcs'  liens  for  labor  done  or  material 
fumlahed  when  no  part  of  such  labor  was 
done  and  no  part  of  sncb  material  was  fur- 
nished before  such  mortgage  was  filed. 
Chappell  V.  Smith,  40  Neb.  679  (59  N. 
W.  110). 

172.  (1894.)  The  proviso  in  section  6, 
chapter  54.  0>mplled  Statutes  (the  mechan- 
ics' lien  law  of  the  slate),  that  "this  law 
shall  not  be  so  construed  as  to  interfere 
with  prior  6ono  fide  liens  on  grounds  on 
which  such  buildings  shall  be  erected  as  a 
fixture,"  held,  to  forbid  subordinating  the 
priority  of  a  recorded  mortgage  on  such 
groands  to  a  subsequently  attaching  me- 
chanic's lien.  Holmet  v.  Hutching,  88  Neb. 
601  (57  N.  W.  614), 

173.  (1894.)  The  mortgagee's  interest  tn 
the  property  mortgaged  Is  not  such  an  inter- 
est as  constitutes  him  an  owner  within  the 
meaning  of  the  mechanics'  lien  law,  and  as 
a  general  rule  his  mortgage  lien  wlU  not  be 
subordinated  to  mechanics'  Hons  predicated 
upon  claims  for  labor  and  material,  the  per- 
formance and  furnishing  of  which  were 
oommenced  on  a  date  subseauent  to  the 
record  of  the  mortgage,  pursuant  to  a  con- 
tract with  the  mortgagor.  Hoagland  v.  Lowe, 
39  Neb.  897  (58  N.  W.  197);  (1894)  Patrick 
Land  Co.  v.  Leavenworth,  42  Neb.  716  (60 
N.  W.  954). 


174.  (1895.)  In  a  contest  for  priority  as 
between  a  mortgage  filed  for  record  August 
21,  1890,  and  a  claim  for  a  mechanic's  lien 
In  which  the  material  was  alleged  to  have 
been  delivered  "between  August  21.  1890, 
and  January  22.  1891,"  the  word  "between" 
excluded  the  2l8t,  from  which  It  resulted 
that  the  lien  of  the  mortgagee  was  senior 
and  superior  to  that  of  the  materialman. 
Weir  V,  Thoma$,  44  Neb.  607  (62  N.  W. 
871;  48  Am.  St.  Rep.  741). 

175.  (1897.)  In  a  contest  between  a 
mortgagee  and  a  holder  of  a  mechanic's  lien, 
a  decree  giving  priority  to  the  former  af- 
firmed. Chappell  V.  Smith,  50  Neb.  116  (69 
N.  W.  748). 

176.  (1900.)  When  one  furnishes  mate- 
rials for  the  erection  of  a  house  with  actual 
knowledge  of  an  outstanding  unrecorded 
mortgage,  his  lien  for  materlaU  Is  Junior 
to  the  Uen  of  the  mortgage.  Bradford  v. 
Anderson,  60  Neb.  368  (83  N.  W.  173). 

177.  (1903.)  Those  furnishing  labor  and 
material  to  a  prospective  purchaser  ot  the 
lot  on  which  the  house  Is  being  erected  have 
no  Uen  as  against  a  mortgage  given  simul- 
taneously with  the  subsequenUy  executed 
deed  to  such  purchaser.  Bogga  v.  JfcEwen, 
69  Neb.  706  (96  ,N.  W.  686). 

Subsequently    exscnted,    op  while 
building  In  process. 

178.  (1895.)  The  lien  of  a  mortgage  on 
real  estate,  tiAen  while  a  building  is  In 
process  of  erecUon  thereon.  Is  subject  to 
the  claims  of  materialmen  and  laborers  for 
material  already  and  thereafter  fumlshea. 
and  for  labor  already  and  thereafter  per- 
formed, in  the  erection  of  such  building, 
when  the  commencement  of  auch  furnishing 
Of  material,  or  the  commencement  of  the 
performance  of  such  labor,  was  prior  to  the 
record  of  said  mortgage.  Chapman  v. 
Brewer,  43  Neb.  890  (62  N.  W.  320;  47  Am. 
St.  Rep.  779). 

179.  (1898.)  The  lien  of  a  mortgage 
taken  while  a  building  is  In  process  of  erec- 
tion on  the  land  is  subject  to  mechanics' 
liens  for  work  commenced,  or  for  material 
the  furnishing  of  which  was  begun,  before 
the  mortgage  was  recorded.  Goodwin  v. 
Cnnningham.  64  Neb.  11  (74  N.  W.  316). 

180.  (1899.)  A  mortgage  filed  during  the 
erection  of  a  building  on  the  premises  mort- 
gaged has  priority  over  the  rights  of  a  per- 
son who  subsequently  began  to  furnish  ma- 
terial for  such  erection.  Grand  laUmd  Bank' 
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ing  00.  V.  Koehler,  57  Neb.  649  (78  N. 
W.  266). 

ISl.  (1906.)  A  mechaalc'a  or  material- 
man's lien,  duly  filed  within  the  time  re- 
Quired  by  law,  takes  precedence  over  a  mort- 
8tib8eqnently  executed  by  Uie  owner. 
Sahn  V.  Bonacum,  76  Neb.  837  (107  N. 
W.  KWl). 

A«  to  impTorementB. 

182.  (1893.)  Where  a  mortgagee  of  city 
lots  releases  his  Hen  on  the  property  upon 
the  promlBo  of  one  holding  a  contract  to 
erect  a  hotel  building  thereon,  to  pay  off  the 
mortgage  from  the  adTances  made  for  ma^ 
terlal  to  be  furnished,  althongA  such  release 
by  the  mor^see  was  valid  and  binding.  In 
an  action  by  the  contractor  to  foreclose  hie 
lien  on  the  premises  he  is  estopped  from 
claiming  a  prior  Hen  to  that  of  the  mort- 
gagee. Henry  «E  Coatstoorth  Co.  v.  Fiaher- 
aick,  87  Neb.  207  (66  N.  W.  643). 

183.  (1894.)  A  mechanic's  lien  held  in- 
ferior to  recorded  mortgages  given  to  se- 
cure money  loaned  purchaser  for  Improve- 
ments and,  also,  to  secure  a  balance  of  the 
unpaid  purchase  price.  Patrick  Land  Co.  v. 
Leavenworth,  a  Neb.  715  (60  N.  W.  954). 

184.  (1896.)  The  mere  fact  that  a  loan 
company,  as  a  condition  upon  which  It 
would  make  a  loan  for  the  erection  of  build- 
iDsa  on  real  property  offered  as  securltyf 
required  that  the  contemplated  improve- 
ments should  be  conformably  to  plans  sub- 
mitted with  the  application  for  such  loan, 
did  not,  for  the  amount  paid  by  it  out  of 
the  loan  on  a  mortgage  paramount  to  the 
liens  of  all  parties  concerned,  subjecrt  the 
company  to  a  direct  liability  to  the  holders 
of  mechanics*  liens  created  by  reason  of 
such  improvements.  Rogers  v.  Central  Loan 
d  Tnut  Co.,  49  Neb.  676  (68  N.  W.  1048). 

185.  (1S96.)  A  mortgagee  who  encour- 
ages the  Improvement  of  the  mortgaged 
property  by  an  agreement  to  subordinate  his 
Uen  to  the  cost  thereof,  will,  as  to  persons 
furnishing  labor  and  material  for  use  there- 
in upon  the  faith  of  his  promise,  be  deemed 
a  promoter  of  such  Improvement,  and  their 
Hens  for  labor  and  material  so  furnished 
will  be  entitled  to  priority  over  his  mort- 
gage. Cumtnings  v.  Bmalie,  49  Neb.  486  (68 
N.  W.  621). 

186.  (1899.)  The  lien  of  an  ordinary 
mortgage  is  not  subordinate  to  mechanic's 
liens,  merely  because  the  money  which  it 
was  given  to  secure  was  loaned  for  the  pur- 


pose of  improving  the  mortgaged  premises, 
and  under  an  express  contract  that  It  shall 
be  so  used.  Henry  d  Coatavjorth  Co.  v. 
Halter,  58  Neb.  685  (79  N.  W.  616);  (1903) 
Chaffee  v.  8che$tedt,  4  Unof.  740  (96  N.  W. 
161). 

187-189.  (1898.)  The  common  law  rule  cre- 
ating a  lien  of  one  who  has  bestowed  labor 
and  skill  on  a  chattel  balled  to  him  for  that 
purpose,  and  thereby  Increasing  its  value 
may,  by  force  of  special  facts  or  circaia- 
stances,  override  or  supersede  a  prior  coi- 
tractual  or  statutory  lien.  Dnimmond  Car- 
riage Go.  V.  Miim,  54  Neb.  417  (74  N.  W. 
966;  69  Am.  St  Rep.  719;  40  L.  R.  A.  761). 

Vendor's  lien. 

190.  (1888.)  A.  sold  and  deeded  certain 
real  estate  to  P.  on  the  29th  day  of  June, 
1886.  On  the  same  day  T.,  by  virtue  of  a 
contract  with  P.  therefor,  sold  and  delivered 
to  him  material  for  the  erection  of  a  build- 
ing on  said  property.  On  the  23d  day  of 
July,  1885,  P.  and  wife  executed  a  mortgage 
to  A.  to  secure  the  unpaid  part  of  the  pur- 
chaae  price.  Held,  That  the  mechanic's  Hen 
In  fftvor  of  T.  was  superior  to  the  Hen  of  A. 
created  by  the  mortgage.  AMteyv.Paaahro, 
22  Neb.  662  (36  N.  W.  885). 

191.  (1889.)  Where  a  vendee  of  real  es- 
tate who  paid  one-fourth  of  the  purchase 
price  down*  vorbally  agreeing  to  pay  the  re- 
mainder la  ninety  days,  but,  falling  to  do 
so,  had,  before  the  expiration  of  the  ninety 
days,  erected  a  dwelling-bouse  on  the  land, 
and  mechanics  and  materialmen  sought  to 
foreclose  liens  on  the  same,  the  property 
diould  be  sold  as  upon  ezeeutlfm,  and  the 
proceeds  applied  to  Uie  payment  (1)  of  the 
amount  due  on  the  contract  of  purchase, 
(2)  of  the  Hens,  the  remainder.  If  any,  to 
the  purchaser;  but  the  llenholders  to  be 
paid  pro  rata.  If  there  was  not  sufflcieat, 
after  paying  the  purchase  price,  to  satisfy 
the  liens.  Irish  v.  Lundin,  28  Neb.  84  (44 
N.  W.  80). 

192.  (1890.)  Where  a  vendee  of  real  es- 
tate, under  a  contract  of  sale,  containing  a 
stipulation  that  the  purchaser  shall  con- 
struct a  building  upon  the  premises,  erects 
a  building  thereon,  the  laborer  or  material- 
man Is  entitled  to  a  Hen  against  the  prop 
erty  paramount  to  the  lien  of  the  vendor. 
Mitlsap  V.  Ball,  80  Neb.  788  (46  N.  W.  1125). 

193.  (1890.)  Where  a  contract  for  the 
sale  of  land  stipulated  that  the  purchaser 
-hould  erect  a  dwelling  upon  the  premises 
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within  a  stated  time  and  the  building  was 
erected,  but  the  labor  pertonned  and  mate* 
rial  furnished  were  not  fully  paid  for,  the 
Hens  of  the  mechanic  and  materialman 
haTe  priority  over  the  Hen  of  the  vendor  for 
anp^d  purchase  money.  Bohn  Mfg.  Co.  V. 
Kountze,  80  Neb.  719  (46  N.  W.  11S3;  12  L. 
R.  A.  33n). 

194.  (1893.)  The  vendor  in  an  executory 
contract  for.  the  sale  ot  land  will  subject  his 
righU  In  the  property  to  be  conveyed  to  a 
mechanic's  lien  by  directly,  though  In  con- 
junction with  the  vendee,  contracting  for 
those  Improvements  for  the  construction  of 
which  such  mechanic's  lien  Is  songlit  to  be 
enforced.  Pieketu  v,  PJatttmouth  Invest- 
ment Co.,  37  Neb.  272  (66  N.  W.  947). 

196.  (1894.)  Where  the  vendor  of  real 
estate  taJsaa  a  mortgage  on  the  land  to  se- 
cure part  of  the  imrehaae  price  and  post- 
pone his  Hen  to  a  second  mortgage,  given 
for  a  loan  of  money  for  improvements  to  be 
placed  on  the  land  under  a  promise  of  the 
purchaser  to  make  such  improvements,  the 
Toidor's  Hen  la  not,  thereby,  subordinated 
to  a  Hen  for  labor  and  materials  furnished 
on  such  building,  the  mortgage  having  bem 
previously  recorded.  HoagUmS  «.  Lowe,  S9 
Neb.  397  (58  N.  W.  197). 

196.  (1894.)  Mere  knowledge  by  the 
vendor  of  a  lot,  of  a  proposed  building 
thereon  by  the  vendee,  will  not  subject  the 
former's  mortgi^  Hen  for  purchase  money 
to  the  materialman's  Hen.  Holmet  v.  Hutehf 
ins,  38  Neb.  601  (67  N.  W.  514). 

197.  (1896.)  One  may  acquire  a  Hen  for 
building  material  funUshed  to  the  purchaser 
oC  the  land,  when  the  latter  Is  in  posaesston 
nnder  a  contract  of  sale;  but.  in  absence  of 
an  agreement  between  the  vendor  and  ven- 
dee of  the  land  that  the  Improvements  are 
to  be  made,  the  Hen  only  attaches  to  vendee's 
Interest  and  Is  Inferior  to  the  vendor's  Hen. 
Futter  V.  Pauley,  48  Neb.  188  (66  N.  W. 
HIS). 

198.  (1898.)  A  vendor  retaining  title 
does  not  by  mere  silence  and  Inaction  waive 
his  right  to  a  purchase-money  Hen,  in  favor 
Qt  one  ^o  furnishes  material  to  improve 
the  realty.  We*t  v,  Beevea,  B3  Neb.  47S 
(73  N.  W.  935). 

199.  (1898.)  The  Hen  of  a  person  who 
furnishes  material  for  the  erection  of  a 
house  upon  land  in  possession  ol  the  vendee 
under  an  executory  ctmtract  ot  purchase  Is 
■nbondinate  to  the  lien  of  the  vendor  who 
retains  the  iogftl  title  to  secnre  deferred  In- 
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stallments  of  the  purchase  price,  except  lo 
cases  where  the  vendor  himself  promotes 
the  Improvement  or  caasea  It  to  be  made. 
West  V.  Reevee,  63  Neb.  478  (73  N.  W.  M6). 

Attachment  liens. 

800.  (1883.)  The  right  of  a  material- 
man under  the  metdumiCa  Hen  law  to  money 
going  to  a  contractor  Is  superior  to  that  ot 
an  ordinary  creditor  under  proceedings  In 
garnishment.  Jones  v.  Church  of  the  Boly 
rrin*t|f,  15  Neb.  81  (17  N.  W.  862). 

Purchaser's  lien. 

801.  (1883.)  Where  the  assignor  of  a 
contract  of  purchase  from  the  state  con- 
tinues to  occupy  the  land,  and  with  the 
knowledge  of  the  assignee,  purchases  mate- 
rial for  the  weetbHL  a  house  thereon,  the 
persons  famishing  such  nwterial  are  en- 
titled to  a  mechantc'B  Hen  against  tl»  land. 
Butkstatt  V.  Dunbar,  16  Neb.  114  (17  N.  W. 
846). 

802.  (1894.)  The  binding  force  of  the 
law  creating  and  regulating  mechanic^  Uena 
in  favor  of  a  lienor,  as  against  a  purchaser 

of  the  premises  sought  to  be  subjected  to 
such  Hen.  depends  upon  the  required  sworn 
statement  being  filed  of  record  within  the 
time  fixed  by  the  statute  for  that  purpose. 
As  between  such  parties,  and  for  the  pur- 
pose stated,  the  notice  imparted  by  filing 
the  prescribed  statement  is  an  essential  pre- 
requisite, the  want  of  which  can  neither  be 
supplied  by  other  proof,  nor  supplemented 
by  a  decree  of  court  Holme*  ».  HuJcJWiw, 
88  Neb.  601  (67  N.  W.  614). 

208.  (1906i)  Where  a  vendor  and  ven- 
dee cooperate  In  plans  for  the  ereoUon  ef 
Improvements  uiKm  real  estate  covered  by 
their  agreement,  the  Interest  of  the  vendor, 
as  well  as  that  of  the  vendee,  is  bound  tor 
the  payment  ot  Hens  for  labor  and  material 
which  have  been  famished  for  snch  Im- 
prorements.  Outou  v.  BvAbnum,  77  Neb. 
888  (110  N.  W.  759). 

V.  ASSIONKBNT  OV  WSS  OB  OLAUE. 

Assignability  in  generaL 

204.  (1875.)  A  mechanic's  lien  is  assign- 
able, and  the  assignee  thereof  may  main- 
tain an  action  to  foreclose  the  Hen.  Rog^re 
V.  Omaha  Hotel  00.,  4  Neb.  64. 

205.  (1887.)  A  mere  inchoate  right  to  a 
mechanic's  lien  is  not  assignable..  Good- 
man V.  Pence,  21  Neb.  469  (32  N.  W.  219). 

Effect  of  assignment  of  claim. 

206.  (1887.)  An  assignment  of  the  debt 
passes  the  Uan  only  where  It  bna  been  per- 
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fected  under  the  statute.  Ooodman  v. 
Pence,  21  N«b.  469  (32  N.  W.  219). 

207.  (1893.)  The  transfer  by  a  material- 
man to  anottaep  party  of  his  account  for 
material  furnished  for  the  construction  of  a 
building,  before  the  filing  of  his  claim  for 
a  Hen,  destroys  the  right  to  a  lien,  and  con- 
fers no  authority  upon  the  assignee  to  file 
and  enforce  a  mechanic's  lien  for  such  ma- 
teHala.  The  aaslgnee,  after  such  assign- 
ment. caaoDt  perfect  the  lien  by  complying 
with  the  requirements  of  the  statute.  Noll 
V.  Kenwally,  37  Neb.  879  (66  N.  W.  722). 

808.  (1895.)  Assignment  of  a  claim  for 
material  furnished  after  perfection  of  tlie 
lien  passes  a  valid  rlg^t  to  the  assignee. 

Binet  V.  Cochran,  44  Neb.  12  (62  N.  W.  299). 

209.  (1896.)  Where  a  coiutructlra  part* 
nershlp  that  has  the  contract  for  building  a 
county  court  house  is  dtssolTsd  during  the 
progress  of  the  work  and  one  partner  con- 
tinues the  work  under  the  firm  name,  and 
to  secure  a  loan  assigns  the  reaerre  held  by 
the  county  from  the  payments  on  the  work, 
the  loan  being  to  the  Individual  partner,  the 
assignment  Is  subordinate  to  the  liens  of 
laborers  and  materialmen.  Perkint  v.  But- 
ler County,  44  Neb.  110  (62  N.  W.  308). 

210.  (1903.)  The  right  to  a  mechanic's 
Uen  Is  not  lost  by  the  mere  execution  and 
delivery  by  the  claimant  of  an  order  re- 
questing tiie  debtor  to  pay  the  amount  of 
the  claim  to  a  third  party  where  It  Is  not 
shown  that  the  latter  has  accepted  it  or 
acted  thereon.  Omaha  Oil  <£  Paint  Co,  v. 
Oreater  America  Jts^osiUon,  4  Unof.  276  (93 
N.  W.  983). 

▲aslgnment  of  lien. 

Zll.  (1893.)  The  assignee  of  a  mecban- 
10*1  lion  is  subrogated  to  all  the  rights  of 
his  asaignw;  and  the  taking  of  a  mortgage 
Ifj  the  assignee  on  the  property  affected  by 
the  lien,  the  consideration  of  which  n»ort- 
gage  was  used  in  the  purchase  of  the  lien, 
will  not  merge  the  latter  In  the  mortgage, 
unless  It  appears  such  was  the  Intention  of 
the  parties  and  Justloe  requires  it  That 
Intention  may  be  established  not  only  from 
the  acts  and  declarations  of  the  assignee  but 
from  a  view  of  the  situation  as  affecting 
his  interests.  Henry  it  Coatsworth  Co.  v. 
FiahertUck,  37  Neb.  207  (66  N.  W.  643). 

2U.  (1896.)  Where  the  owner  of  a  me- 
chanic's Uen  assigns  it  to  another,  a  state- 
ment that  there  la  no  set-oS  or  coonter- 
elalm  as  defense  and  a  guarantee  t*  pay 


4ny  deduction  made  from  the  claim  is  a. 
guarantee  to  make  good  any  deduction  by 
a  counter-claim  or  set-ott  and  not  that  the 
award  In  a  foreclosure  will  be  fOr  the  full 
amount  claimed.  FUherdick  v.  Sutton,  44 
Neb.  122  (62  N.  W.  488). 

VI.  WAIVER,    DISCHABOE,  RBT.KA8I 
ASH  PAYKENT. 

Express  walvw. 

213.  (1891.)  In  an  action  by  a  material- 
man to  foreclose  a  mechanic's  lien  the  owner 
of  the  property  aiuwered  In  substance  that 
one  P.  *  Co.  were  the  lowest  bidders  for  the 
erecUon  of  the  buildings;  that  they  being 
unable  to  give  bond,  the  materialman  agreed 
with  him  that  In  consideration  of  furoi^- 
ing  certain  material  to  P.  *  Co.  for  the 
erection  of  the  building,  he  Ti^ould  waive  his 
lien  upon  the  same,  etc.  The  testimonr 
showed  that  a  memorandum  was  made  of 
the  terms  of  the  agreement,  but  that  it  was 
to  be  reduced  to  writing  and  signed  by  ihe 
parties.  Before  the  agreement  was  reduced 
to  wrIUng  and  signed,  the  owner  let  the 
contract  for  the  erection  of  buildings  to  P. 
Jt  Co.  Held,  That  under  the  proof  the  con- 
tract was  not  to  be  complete  unlil  algned 
by  the  parties,  and  that  the  materialman 
was  entitled  to  a  Hen.  Irish  v.  Pulliam.  32 
Neb.  24  (48  N.  W.  963). 

214.  ( 1894. )  A  building  contract  between 
the  owner  and  contractor  provided:  "The 
contractor  hereby  covenants  and  agrees  that 
all  materials  ud  labor  used  In  said  build- 
ing shall  be  promptly  paid  for,  m  that  the 
same  shall  not  becmne  the  subject  of  a  lien 
against  s^d  premises,  *  *  *  and  the 
owner  tA&ll  have  the  right  to  retain,  out  of 
any  payment  due  or  to  become  due,  an 
amoant  aufflclent  to  Indemnify  her  against 
any  claim  for  materials  or  labor."  Held, 
That  this  agreement  did  not  estop  the  con- 
tractor from  filing  a  lien  upon  the  premises. 
Zarr$  v.  Keck,  40  Neb.  456  (58  N.  W.  933). 

216.  (1896.)  The  statement  In  regard  to 
a  Uen,  contained  in  the  contract  for  fumlsb- 
Ing  material,  etc.,  the  basis  for  the  claim 
of  mechanic's  lien,  Aeld  not  to  be  a  walrer 
of  the  right  to  the  statutory  Uen.  Chapman 
V.  Brewer,  43  Neb.  890  (62  N.  W.  320;  47 
Am.  Bt  Rep.  779). 

216.  (1897.)  Where  a  ccntractor  agrees 
In  writing  with  the  owner  of  real  estate  to 
furnish  the  labor  and  material  and  erect 
thereon  a  building,  and  In  payment  forsacb 
services  to  accept  a  conveyuce  from  snch 
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owner  of  certain  real  estate  described  in 

Bald  contract,  such  contractor  Is  not  en- 
titled to  a  Ifen  on  the  real  estate  on  which 
he  erects  the  improvement,  in  the  absence 
of  fraud  or  a  failure  of  the  owner  to  make 
the  conveyance  promised.  Frott  V.  Falget' 
ter,  52  Neb.  692  (73  N.  W.  12). 

 Effect  on  subcontractor. 

217.  (1897.)  A  subcontractor  who  has 
furnished  labor  or  material  in  the  erection 
ot  a  building  on  real  estate,  where  the  con- 
tractor agreed  In  writing  to  furnish  all  ma- 
terial and  labor  for  the  bulldli^  In  consid- 
eration of  which  the  owner  agreed  to  con- 
vey  certain  real  estate  In  payment,  cannot 
assert  a  Hen  against  the  owner's  realty  in 
default  of  the  contractor,  frott  v.  Falget- 
ter,  52  Neb.  692  (73  N.  W.  IS). 

Taking  promissory  note. 

218.  The  acceptance  by  a  mechanic  or 
materialman  of  the  note  of  the  debtor,  or  of 
a  third  person,  for  the  amount  of  the  debt 
maturing  within  the  time  fixed  by  statute 
for  tbe  enforcement  of  a  mechanic's  lien,  is 
not  alone  sufficient  to  raise  any  presumption 
of  the  extinguishment  of  the  original  debt, 
or  of  tbe  abandonment  or  relinquishment  of 
the  statutory  right  to  a  Hen,  but  an  agree- 
ment must  be  shown  that  it  should  have  that 
eSwt.  (1893)  Smith  v.  Parsons,  37  Neb. 
677  (66  N.  W.  826);  (1894)  Barnacle  v.  Hen- 
aerton,  42  Neb.  169  (60  N.  W.  382);  (1896) 
Livetev  V.  BamiJton,  47  Neb.  644  (66  N.  W. 
644);  (1897)  Serah  &  Son  v.  Carman,  51 
Neb.  784  (71  N.  W.  713). 

219.  (1891.)  A  mechanic's  lien  is  not 
lost  nor  waived  by  the  taking  of  the  note  of 
debtor  for  the  balance  due  on  their  account, 
nor  in  such  case  by  giving  to  the  latter  a 
receipt  as  In  full  for  the  demand.  Hoag- 
land  V.  IiMft,  33  Neb.  376  (  60  N.  W.  162; 
2»  Am.  St  Rep.  486). 

220.  (1898.)  Where  a  person  entitled  to 
a  mechanic's  lien  expressly  agrees  to  and 
does  accept  a  note  of  a  third  person  In  full 
discharge  of  the  amount  due,  he  thereby 
abandons  his  lies.  Sm\t\  v.  Parsons,  37 
Neb.  677  (56  N.  W.  326). 

221.  (1894.)  A  person  who  baa  taken 
notes  for  the  purchase  price  of  materials 
may  secure  a  Hen  by  filing  in  the  office  of 
the  register  of  deeds  either  a  proper  ac- 
count of  tbe  materials  furnished  or  copies 
of  the  notes  with  a  sworn  statf^ment,  but  it 
Is  unnecessary  to  do  both.  Jarrett  v.  Hoover, 
41  Neb.  231  (6»  N.  W.  353). 

222.  (1894.)   Whether  a  note  was  taken 


and  accepted  In  discharge  and  payment  of 

the  debt  of  a  materialman,  and  whether  the 
materialman  or  laborer  by  taking  the  note 
intended  thereby  to  waive  his  Hen  under 
the  statute,  are  questions  of  fact  to  be  de- 
termined from  all  the  facts  and  circum- 
stances in  evidence  In  tbe  case.  Barnacle  v. 
Henderson,  42  Neb.  169  (60  N.  W.  382). 

223.  (1896.)  Where  a  party  has  fur- 
nished materials  for  the  improvement  of 
real  property  and  in  all  respects  has  com- 
plied with  the  mechanic's  lien  law  in  respect 
thereto,  his  rights  will  not  be  destroyed 
merely  because  In  taking  a  note  for  the 
amount  due  be  has  described  himself  by 
tbe  fanciful  designation  of  the  "Western 
Cornice  Works."  where  there  is  no  claim 
that  thereby  anyone  was  misled  or  injured. 
Livesey  v,  Hamilton,  47  Neb.  644  (66  N.  W. 
644). 

Taking  collaterial  security. 

224.  (1891.)  The  acceptance  by  a  mate- 
rialman of  a  note  and  chattel  mortgage  as 
collateral  security  for  materials,  previonsly 
furnished  for  the  erection  of  a  building  un- 
der a  contract  with  the  owner,  is  not  a 
waiver  of  the  Hen  of  the  materialman,  un- 
less such  was  the  intention  of  the  parties. 
HoaglanA  v.  husk,  33  Neb.  376  (50  N.  W. 
162;  29  Am.  St.  Rep.  485). 

225.  (1894.)  The  right  to  a  mechanic's 
lien,  or  to  enforce  it  by  tbe  proper  action,  If 
£ied,  is  not  lost  nor  waived  by  the  accept- 
ance ot  collateral  security  for  the  payment 
of  the  account  for  material  furnished  or  la- 
bor performed,  unless  such  was  the  inten- 
tion of  the  parties  in  the  giving  and  taking 
ot  anch  security.  TJnion  Stock  Yardt  State 
Bank  v.  Baker,  42  Neb.  880  (61  N.  W.  91). 

226.  (1894.)  A  waiver  of  a  mechanic's 
lien  will  not  be  inferred  merely  from  the 
taking  of  collateral  security  from  another, 
and  in  a  manner  not  inconsistent  with  the 
retention  of  the  lien.  Kilpatritk  v.  Kansas 
City  d  B.  R.  Co.,  38  Neb.  630  (67  N.  W. 
664;  41  Am.  St.  Rep.  741). 

Takinjf  mor^ge. 

227.  (1895.)  The  acceptance  of  a  mort- 
gage by  a  Hen-holder-  is  not  a  waiver  ot  the 
lien,  there  being  no  Intention  to  waive  it. 
C^pman  v.  Brewer,  43  Neb.  890  (62  N.  W. 
320:  47  Am.  St  Rep.  779). 

Retaining  title  to  property. 

228.  (1883.)  The  contract  for  fumlBb- 
ing  certain  machinery  for  a  grain  elevator 
contained  a  clause  as  follows,  in  substance: 
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"Should  shipment  be  made  before  payment 
In  full,  the  title,  right  of  possession,  and 
ownership  of  the  aforesaid  machinery  shall 
remain  in  the  above  first  party  until  the 
note  Is  paid."  Held,  Not  a  waiver  of  a  right 
to  a  mechanic's  Uen.  Great  Western  Ufa. 
Co.  V.  Hunter  Brot.,  15  Neb.  38  {16  N  W. 
759). 

229.  (1893.)  A  vendor  of  an  elevator 
furnished  for  and  put  up  in  a  hotel  in  pre 
cesB  of  erection  by  contract  with  the  ownen 
by  retaining  in  himself  the  UUe  until  the 
fixture  should  be  paid  for,  and  reserving  the 
right  to  retake  possession  thereof  if  default 
should  be  made  in  the  payment  for  the 
same,  does  not  waive  the  vendor's  right  to  a 
materialman's  Hen  on  the  hotel  and  the  land 
occupied  by  It  Henry  d  Ooatsworth  Oo.  v. 
rUherdick,  37  Neb.  207  (55  N.  W.  643). 

Effect  on  materUlman  of  release  by  con- 

tractor, 

230.  (1890.)  An  agreement  between  a 
lot  owner  and  a  building  contractor  that  the 
latter  should  take  certain  real  estate  In  pay- 
ment for  the  erection  of  a  house  for  the 
former,  does  not  bind  a  materialman  who 
furnished  the  building  materials  to  the  con- 
tractor. Morrit  V.  WilliU,  29  Neb.  569  (45 
N.  W.  784 J. 

Apporttonment  of  pigment 

231.  (1886.)  Where  there  are  several 
accounts  for  several  buildings  being  con- 
structed under  different  contracts,  payments 
made  by  the  contractor  on  his  general  ac- 
count should  be  apportioned  pro  rata  upon 
the  several  accounts.  Ballou  v  Black  17 
Neb.  389  (23  N.  W.  8). 

Belease. 

232.  (1889.)  The  fim  of  B.  «  V.  en- 
tered Into  a  wintract  with  a  to  build  a  house 
for  him  in  the  city  of  O.,  for  a  sUpuIated 
price.  B.  4  V.  let  the  contract  for  gas- 
fitting  and  plumbing  to  D.  ft  W.  S.  was  to 
make  payments  to  his  contractors  monthly, 
upon  estimates.  While  the  work  was  In 
progress,  and  B.  ft  Y.  were  indebted  to  D. 
ft  W.  for  about  the  sum  of  |18,  tbey  applied 
to  S.  loi>  payment  In  excess  of  the  estimate. 
This  S.  agreed  to  make  If  they  would  pro- 
cure a  release  from  some  of  the  subcon- 
tractors. They  thereupon  procured  from  D. 
ft  W.  the  following:  "Omaha,  Neb.,  Juno 
26,  1886.  We,  the  undersigned,  accept  W. 
F.  Baker  for  contract  on  plumbing  at  J.  S, 
Shropshire's  house.  Duncan  ft  Wallace." 
Held,  That  the  above  release,  when  read 
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in  the  light  of  the  surrounding  dream* 
stances,  applied  alone  to  the  monthly  eitt- 
mate  then  due.  Shropshire  v.  Duncan  i 
Wallace,  26  Neb.  485  (41  N.  W.  408). 

233.  (1906.)  In  an  action  to  have  cer- 
tain mechanics"  Hens  canceled  as  a  cloud  on 
plaintiff's  title,  evidence  showing  a  coi- 
tract  with  defendant  to  build  the  hooae  in 
Question  for  a  specified  sum,  which  sum 
was  paid  before  the  lleti  was  filed,  and  that 
a  materialman  claiming  a  Hen  had  knowl- 
edge of  such  contract,  sustains  a  decree  lor 
plaintiff.  McMaater  v.  Douthit,  77  Neb  734 
(110  N.  W.  674). 

CHvIng  bond  to  prevent  Hen. 

234.  (1900.)  The  unauthorized  acts  ot 
an  agent  in  signing  his  principal's  name  to 
an  Indemnity  bond  of  a  contractop  cannot, 
of  themselves,  be  construed  as  a  waiver  by 
the  agent  of  hie  principal's  right  to  a  Hen 
for  material  furnished  to  the  contractor 
with  whom  the  agent  executed  such  bond, 
or  be  given  vitality  for  the  purpose  ot  de- 
priving plaintiffs  of  a  right  to  a  Uen  whieh 
they  otherwise  possessed.  Bullard  v.  De 
Oroff,  59  Neb.  783  (82  N.  W.  4). 

235.  (1900.)  The  fact  that  an  agent  act- 
ing without  authority,  signs  the  firm  namo 
of  his  principal  to  a  bond  of  a  contractor, 
believing  that  U  the  principal  obligor  se- 
cured the  contract,  his  firm  would  furnish 
the  building  material,  and  signed  the  bond 
for  the  purpose  of  helping  the  contracton 
obtain  the  contract,  would  not  be  sufllclent 
to  constitute  a  waiver  of  his  principal's 
right  to  a  mechanic's  Hen;  the  giving  of  the 
bond  and  the  sale  of  the  material  being  two 
entirely  separate  and  distinct  acts,  made  at 
a  different  time,  each  Independent  of  the 
other.  Bullard  v.  De  Oroff,  59  Neb.  78J  (M 
N.  W.  4). 

VXL  BNTOBGEKEMT  OB  FORE- 
CLOSURE. 
See,  also,  lAent. 

Nature  of  remedy. 

236.  (1881.)  In  an  action  to  enforce  a 
mechanic's  Uen  the  relief  sought  by  enftnx- 
ing  the  lien  does  not  constitute  a  separate 
cause  of  action.  Hardy  v.  Miller,  11  Keb. 
396  (9  N.  W.  476). 

Defenses. 

237.  (1888.)  WhHe  the  owner  of  abuUd- 
Ing  Is  liable  to  materialmen  and  laborers, 
under  mechanic's  lien  law,  for  material  fur- 
nished or  labor  performed  for  a  eontnctor 
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on  such  bulldlnff,  yet.  ms  a  different  rule 
prevails  for-  asserting  such  lien,  the  owner 
naj  plead  as  a  defense  the  fact  that  the 
labor  or  material  was  furnished  to  a  con- 
tractor and  that  no  lien  has  been  obtained. 
Hoagland  v.  Yan  Utten,  22  Neb.  681  (86  N. 
W.  869). 

238.  (1906.)  In  a  suit  to  foreclose  a  me- 
chanic's lien  for  labor  performed  on  a  build- 
ing under  a  contract,  relief  will  not  be  de- 
nied the  plaintiff  because  of  a  trifling  omis- 
sion la  the  performance  of  the  contract, 
where  there  has  been  a  substantial  perform- 
ance on  his  part.  Bahn.  v.  Bonacum,  76 
Neb.  837  (107  N.  W.  1001). 

Set-offs  and  eoantar-elalma. 

239  (1890.)  Defects  In  a  boiler  used  In 
a  heating  apparatus  cannot  be  charged 

against  a  person  furnishing  pipes  and  ra- 
diators to  the  original  contractor  In-an  ac- 
tion to  foreclose  his  lien  for  materials. 
Kniitzen  v.  Hansen,  28  Neb.  691  (44  N.  W. 
1065). 

240.  (1890.)  If  a  building  la  not  con- 
structed according  to  contract,  the  owner  Is 
entitled  to  offset  any  damages  he  may  have 
sustained  thereby,  and  the  lien  attaches  for 
the  amount  actually  due  after  deducting 
such  damages.  Millsap  v.  Ball,  80  Neb.  728 
<46  N.  Vr.  112S). 

^grht  of  aaalgnea. 

241.  (1876.)  The  assignee  of  a  mechan* 
Ic's  Hen  may  maintain  an  action  to  fore- 
close the  same.  StOQer$  v.  OmoAa  Hotel  Co., 
4  Neb.  64. 

Jurisdiction  over  person. 

242.  (1880.)  In  an  action  to  foreclose  a 
mechanic's  lien  where  no  service  was  had 
on  one  of  the  defendants  against  whom  Judg- 
ment was  asked,  the  court  acquires  no  ]a- 
rladletlon  over  htm;  and  the  appearance  of 
the  non-resident  owner  of  the  lot,  against 
whom  no  relief  was  aaked,  to  demur  to 
the  petition  does  not  act  as  a  cure  for  same. 
Meyert  v.  Le  Poidevin,  9  Neb.  535  (4  N.  W. 
319). 

Venue. 

243.  (1883.)  An  agreement  to  manufac- 
ture at  plaintiff's  factory  at  Leavenworth, 
Kanaas,  and  deliver  to  defendants  at  the 
Missouri  Pacific  railroad  depot  In  Atchison, 
Kansas,  certain  machinery  for  defendants' 
elevator  at  Valparalao,  Saunders  county, 
Nebraska,  and  the  furnishing  and  delivery 
«f  such  machinery  so  that  defendants  placed 
the  same  in  their  said  -elerator  building,  is 


a  furnishing  of  the  same  In  the  county  of 

Saunders.  Great  Western  Mfg.  Co.  v.  Hun- 
ter Bros.,  15  Neb.  32  (16  N.  W.  759). 

244.  (1894.)  An  affidavit  for  a  mechan- 
ic's Uen  whose  jurat  shows  the  venue  Xo 
have  been  a  county  different  from  that  for 
which  the  notary  was  appointed,  Is  Insuffi- 
cient to  perfect  the  Hen  and  renders  it  in- 
competent Id  evidence.  Byrd  v.  Cochran^  39 
Neb.  109  (58  N.  W.  127).  , 

Time  to  sue. 

245.  (1890.)  A  contractor  cannot  main- 
tain a  suit  on  a  mechanic's  lien,  against  the 
owner  of  the  property,  until  after  the  expi- 
ration of  sixty  days  from  the  performing  of 
the  labor  and  furnishing  of  the  matertala. 
MilUap  V.  Ban,  30  Neb.  728  (46  N.  W.  1126). 

limitations. 

246.  (1892.)    Where  suit  to  foreclose  a 

mechanic's  Hen  is  brought  against  the  con- 
tractor in  time,  but  the  owner  of  the  legal 
title  is  not  made  a  party  within  two  years, 
the  suit  Is  barred  as  to  him.  Qreen  v.  dan- 
ford,  34  Neb.  363  (61  N.  W.  967). 

247.  (1893.)  In  a  proceeding  to  fore- 
close a  mechanic's  lien  the  proof  referred  to 
In  the  opinion  failed  to  show  a  new  promise 
of  the  purchaser  of  the  property  to  pay  the 
debt,  tolling  the  statute  of  limitations.  Bur- 
lingim.  v.  Cooper,  86  Neb.  73  (53N.W.102B). 

248.  (1894.)  A  mechanic's  lien  will  not 
be  continued  in  force  beyond  the  statutory 
period  of  two  years  except  as  to  such  per- 
sona, Including  mortgagees,  as  are  made 
parties  to  an  action  to  foreclose  within  such 
peidod.  Ballard  v.  Thompion,  40  Neb.  529 . 
(58  N.  W.  1133). 

249.  (1893.)  A  mechanic's  lien  continues 
in  force  for  two  years  after  the  date  of  filing 
the  lien,  and  in  case  an  action  Is  brought 
to  foreclose  tha  same,  until  Judgment  la  re- 
covered and  satisfied.  If  a  summons  is  is- 
sued before  the  expiration  of  the  two  years 
from  the  filing  of  the  lien,  it  may  be  served 
afterwards  within  the  statutory  time,  but 
if  not  issued  until  after  the  expiration  of 
two  years,  an  action  to  enforce  the  lien  will 
be  barred.  BwUngim  v.  Cooper,  36  Neb.  78 
(53  N.  W.  1025). 

250.  (1894.)  An  action  to  foreclose  a 
mechanic's  Hen  Is  barred  In  two  years  from 
the  date  of  filing  the  lien.  Pickent  v.  iV>IS;. 
42  Neb.  267  (60  N.  W.  666). 

251.  (1896.)  An  action  In  which  It  Is 
sought,  as  the  relief  demanded  by  the  plain- 
tiff or  a  cross-petitioner,  to  foreclose  a  me- 
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chanlc'B  lien  against  the  rights  or  Interest 
of  any  person  In  the  property  covered 
tberehy  must  have  been  commenced  within 
two  years  from  the  date  of  flling  the  Hen, 
or  It  Is  barred,  so  far  as  the  right  to  fore- 
close the  Hen  Is  concerned,  by  limitation. 
Monroe  v.  Banwn,  47  Neb.  30  (66  N.  W.  12). 

252.  (1897.)  The  statute  of  limitations 
begliu  to  run  against  a  meclianic's  lien 
from  tlie  time  of  $ing  the  claim.  Pardue  v. 
Mi$80uH  P.  B.  Co.,  62  Neb.  201  (71  N.  W. 
1022;  66  Am.  St  Rep.  489);  (1898)  Calkins 
V.  Miller,  55  Neb.  601  (75  N.  W.  1108). 

2G3.  (1898.)  An  action  to  foreclose  a 
meclianle'B  Hen  is  commenced  at  the  date 
of  the  summons  which  Is  served  on  defend- 
ant. CalJtint  V.  MiUer,  66  Neb.  601  (76  N. 
W.  1108). 

Parties. 

 Plaintiffs. 

264.  (1872.)  A  person  who  has  sold  and 
assigned  all  his  interest  In  premises  upon 
which  there  la  a  mechanic's  lien,  is  not  a 
necemary  party  to  a  petition  for  foreclosure. 
McOormick  v.  Lawton,  3  Neb.  449. 

^—Defendants. 

266.  (1888.)  The  filing  of  a  transcript 
of  a  Judgment  of  connty  court  In  the  office 
of  clerk  of  district  court,  during  the  pen- 
dency of  a  suit  to  foreclosure  a  mechanic's 
lien  or  mortgage  would  only  create  an  In- 
cumbrance upon  the  equity  of  redemption 
of  the  defendant  in  the  foreclosure  proceed- 
ings, and  such  Judgment  creditor  would  not 
be  a  necessary  party  to  sucb  action.  The 
judgment  lien,  being  created  pendente  lite, 
would  be  extinguished  by  such  foreclosure. 
Harrington  v.  Latta,  38  Neb.  84  (36  N.  W. 
364). 

266.  (1892.)  To  a  suit  to  mforce  a  me- 
chanic's lien,  all  persons  Interested  in  the 
premises,  either  as  owner  or  incumbrancer, 
should  be  made  parties,  and  the  owner  of 
the  legal  title  Is  a  necessary  party  to  such 
a  suit.  Greene  v.  Sanford,  34  Neb.  363  (61 
N.  W.  967). 

267.  (1894.)  A  purchaser  of  real  estate, 
during  the  life  of  a  mechanic's  Hen  to  which 
it  is  subject,  is  a  necessary  party  to  an  ac- 
tion to  foreclose  the  Men,  aod  where  a  peti- 
tion is  filed  In  which  the  party  who  owned 
the  premises  when  the  lien  attached,  and 
who  contracted  for  the  labor  and  materials, 
the  account  of  which  was  the  basis  for  the 
claim  and  lien,  together  with  the  purchaser 
of  the  premises  and  holder  of  the  legal  title, 


are  named  as  defendants,  the  owner  mu£t 
be  served  with  summons  issued  of  date 
prior  to  the  expiration  of  ^e  two  years  dur- 
ing which  the  lien  can  be  enforced,  or,  if  a 
non-resident,  service  of  notice  by  puUfiblns 
it  must  be  effected.  Pickena  v.  Polk,  42  Neb. 
267  (60  N.  W.  566). 

258.  (1894.)  When  the  party  who  owned 
the  premises  when  the  Improvements  were 
made,  and  who  contracted  therefor,  having 
sold  the  property,  was  not  a  necessary  party 
to  the  suit  to  foreclose  the  lien;  but  where 
the  petition  was  framed  to  state  a  cause  of 
action  against  him  on  the  account,  and  a 
portion  of  the  relief  asked  was  a  personal 
Judgment  against  him  for  the  amount  of 
the  debt,  and  he  was  personally  served  with 
process  In  the  action  and  speared  therein 
and  answered.  It  was  competent  for  the 
court  to  adjudicate  the  Issues  arising  la  the 
case  between  the  plaintiff  and  such  party 
defendant,  and.  If  the  evidence  warranted, 
to  render  Judgment  against  him  for  the 
amount  due  upon  the  account  Ptckent  v. 
Polk,  42  Neb.  267  (60  N.  W.  666). 

259.  (1897.)  Where  two  contractors  fur 
nish  labor  and  material  under  separate  con- 
tracts, and  one  of  them  flies  a  claim  tor  a 
li«L  and  brings  a  foreclosure  suit,  the  other 

contractor  is  a  necessary  parly.  Wakefield 
V.  Tan  Dom,  53  Neb.  23  (73  N.  W.  226). 

860.  (1897.)  Where  two  ccmtractors  fur 
nlsh  labor  and  materials  under  separate 
contracts,  and  one  of  them  files  a  claim  tor 
a  Hen  and  brings  a  foreclosure  suit  without 
making  the  other  a  party,  the  decree  ren- 
dered Is,  as  to  the  contractor  not  made  a 
party,  a  nullity;  and,  after  completiog  his 
contract  and  complying  with  the  statute,  be 
may  bring  suit  to  have  established  and  fore- 
closed a  lien  against  the  real  estate  upon 
which  the  Improvement  was  erected,  and 
the  fact  that  the  first  suit  vras  pending,  to 
his  knowledge,  at  the  time  he  filed  his  claim 
for  a  lien  under  the  statute  does  not  estop 
him  from  maintaining  the  action.  TVake- 
field  V.  Van  Dom,  63  Neb.  23  (78  N.  W.  226). 

 New  parties. 

261.  (1884.)  In  an  action  to  foreclose  a 
mechanic's  lien  when  found  necessary  the 
petition  may  be  amended  and  new  parties 
brought  In  after  the  expiration  of  two  years 
from  the  time  of  furnishing  the  bnlldlns 
material  or  labor  on  which  the  lien  Is. 
founded.  Manly  v.  Dotcning,  15  Neb.  637 
(19  N.  W.  601).    [Overruled.   34  Neb.  363; 
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3fi  Neb.  73:  40  Neb.  529;  41  Neb.  195;  42 
Neb.  267;  47  Neb.  30;  64  Neb.  11.] 

Pleading. 

 Petition. 

262.  (1881.)  'A  petition  good  In  an  ac- 
tion for  goods  sold  and  delivered,  will  not 
be  held  bad  on  general  demurrer  in  an  ac- 
tlon  to  foreclose  a  mechanic's  lien  (or  lum- 
ber and  other  building  materials,  where 
plalntlfl  also  prays  for  a  lien  on  a  building. 
Origga  v.  Le  Poidevin,  11  Neb.  385  (9  N. 
W.  657). 

36S.  (1881.)  A  petition  alleging  that 
plaintiffs  on  a  certain  day  made  a  parol 
contract  with  defendants  to  furnish  said 
defendants  "a  quantity  of  lumber  and  build- 
ing material  for  a  certain  one>8tory  house — 
tbat  under  and  by  virtue  of  the  contract 
aforesaid  the  plaintiff  furnished  the  lumber 
and  building  materials"  is  good  for  the  pur- 
pose of  enforcing  a  lien  for  building  mate- 
rial. arigff$  V,  Le  Poiomn,  11  Neb.  385  (9 
M.  W.  657). 

264.  (1891.)  In  an  action  to  foreclose  a 
mechanic's  lien,  the  defendant  pleaded  pay- 
meB,t  and  set  out  certain  checks,  etc.,  to  sup- 
port his  plea.  The  plaintiff  In  his  reply 
alleged  that  (160  of  the  amount  so  paid  was 
for  extra  work  (deacrlblng  it)  which  had 
bean  performed  oa  tbe  building  by  the  plain- 
tiff at  the  defendant's  request.  Held,  That 
a  motion  to  strliie  this  allegatitm  out  of  the 
reply  was  properly  overruled.  HiJihari  v. 
Tahnage,  32  Neb.  147  (49  N.  W.  219). 

265.  (1891.)  In  an  action  by  a  material- 
man to  foreclose  a  mechanic's  Hen  It  was 
alleged  that  "In  pursuance  of  said  verbal 
contract  the  plaintiff  furnished  said  mate- 
rial to  the  said  defendant  A.  O.  Wlnan  (or 
the  erection  of  said  house  on  and  betweoi 
October  10,  1887,  and  December  23,  1887,  for 
the  sum  of  1394.67,  In  the  aggregate," 
Heia,  That,  construing  the  allegations  of 
the  petition  liberally.  It  was  to  be  Inferred 
that  tbe  materials  so  furnished  were  used 
In  the  construction  of  the  bnilding.  Pont- 
eroy  v.  White  Lake  Iiumber  Oo.,  S3  Neb.  248 
(49  N.  W.  1131). 

266.  (ISdl.)  From  an  allegation  in  pe- 
tition to  foreclose  a  mechanic's  lien,  that 
"plaintiff  famished  said  material  to  the  said 
defendant,  *  *  *  for  the  erection  of  said 
house,"  it  may  be  Inferred  that  the  material 
was  need  in  such  erection.  Pomeroy  v. 
White  Latee  £«mber  Oo.,  33  Neb.  243  (49  N. 
W.  1181). 


267.  (1897.)  A  petition  for  the  foreclos- 
ure of  a  mechanic's  Hen  which  shows  the 
due  filing  of  a  claim  for  said  lien,  the  tak- 
ing of  a  promissory  note  for  the  amount 
thereof,  and,  in  that  connection,  repudiating 
such  note  as  having  been  given  and  taken 
under  a  misapprehension  of  the  effect  of 
accepting  It,  is  not  open  to  attack  by  a  gen- 
eral demurrer.  Hersh  d  Son  v.  Canaan,  51 
N.  W.  784  (71  N.  W.  713). 

268.  (1898.)  A  petition  (or  foreclosure 
alleging  tliat  the  materials  were  sold  and 
delivered  (or  use  In  the  erection  of  a  build- 
ing but  not  charging  they  were  thus  used, 
tliat  during  the  time  the  materials  were  be- 
ing delivered  the  purchaser  thereo(  sold  the 
premises  to  his  coKlefendaat  who  completed 
the  building,  using  a  small  portlcm  of  the 
materials  for  that  purpose,  states  a  cause 
of  action  against  both  de(endanta.  Bogue 
V.  Quthe,  54  Neb.  236  (74  N.  W.  588). 

269.  (1903.)  Where  a  case  Is  tried  on 
the  theory  that  a  <  ^ntract  signed  by  tbe 
husband  alone  tor  performing  labor  and  fur- 
nishing material  by  a  contractor  In  the 
erecticm  of  a  building,  was  made  by  the  hus- 
band for  himseK  and  as  agent  for  his  wife, 
they  holding  a  Joint  lease  of  the  promisee, 
this  court  will  not  reverse  a  decree  en- 
forcing a  mechanic's  Hen  against  both  hus- 
band and  wife  on  the  ground  that  the 
petition  does  not  in  plain  terms  charge  that 
the  contract  was  with  both.  McHale.v.  Mo- 
loney, 67  Neb.  532  (93  N.  W.  677). 

370.  (1904.)  A  subcontractor's  petition 
to  foreclose  a  mechanic's  Hen  need  not  al- 
lege that  there  is  anything  due  from  the 
owner  to  the  original  contractor.  Oady 
Lumber  Oo.  v.  Oonkling,  70  Neb.  807  (98 
N.  W.  42). 

-"  -  Answer. 

271.  (1886.)  In  an  action  to  (oreclose  a 
mechanic's  Hen  on  real  estate  for  material 
furnished,  an  answer  consisting  of  a  gen- 
eral denial  la  a  denial  of  the  allegations 
Of  the  sale  of  the  material,  for  the  purpose 
alleged,  and  of  tbe  ownership  of  the  real 
estate  upon  which  the  Hen  is  sought  to  be 
established,  and  the  burden  of  proof  Is  upon 
the  plalntiet  to  prove  all  facts  necessary  to 
tbe  existence  of  such  lien.  Hassett  v.  Cur- 
tis. 20  Neu.  162  (29  N.  W.  ^95). 

272.  (1894.)  An  answen  alleging  merely 
that  the  action  was  not  brought  within  the 
time  required  by  law,  or  until  after  the  lien 
had  expired  by  lapse  of  time,  states  condu- 
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slons  merely  and  is  insufficient.  Scroggin 
V.  National  Lumber  Co.,  41  Neb.  195  (59  N. 
W.  548).  [Overruled.  QooOufin  v.  Cunning- 
ham,  64  Neb.  11.] 

 Beply. 

273.  (1891.)  Where  damages  Ten  cialmsd 
by  tbe  defendant  In  his  answer  (or  a  fiailura 

to  (»mt>lete  the  buildings  In  the  time  speci- 
fied, the  plaintiff  In  his  reply  aUeged  that 
the  delay  was  caused  by  certain  acts  of  the 
defendant  (stating  them)  and  not  by  the 
fault  of  the  plaintiff,  held,  properly  pleaded. 
Bibbard  v.  Talmage,  32  Neb.  147  (49  N.  W. 
219). 

 Issues. 

274.  (1892.)  An  answer  that  defendant 
li  not  Indebted  In  the,tnU  amount  claimed 
Is  not  a  denial  of  any  Aict  on  which  the 
right  to  recover  depends  and  raises  no  Issue. 
Orap  V.  Blbling.  36  Neb.  278  (53  N.  W.  68). 

275.  (1906.)  In  a  proceeding  to  fore- 
close a  Uen  for  materials  furnished  and  used 
in  the  construction  of  a  bolldlng  under  the 
provisions  of  section  2,  article  I,  chapter  54, 
Compiled  Statutes  1903,  a  general  denial  of 
such  lien  by  the  owner  of  the  building  is 
sufficient  to  put  the  materialman  on  proof 
of  the  amount  actually  due  for  such  mate- 
rial furnished.  Lee  v.  fitors  Brewing  Oo^ 
76  Neb.  212  (106  N.  W,  220). 

Presumptions  and  burdoi  of  proof. 

276.  (1893.)  In  a  suit  to  foreclose  a  me- 
dumlc's  lien,  where  other  incumbrancers 
by  answer  deny  the  facts  necessary  to  create 
the  lien,  it  is  necessaiy  for  the  mechanic's 
lienor,  in  order  to  establish. his  lien  as  prior 
to  such  other  incumbrances,  to  prove  such 
tacts,  including  the  time  of  commencing 
labor  or  of  furnishing  material.  Benry  A 
Coataworth  Oo,  v.  JfcOttrdy,  36  Neb.  868  (65 
N.  W.  262). 

277.  (1894.)  In  suit  to  foreclose  a  lien 
upon  one  piece  of  property  for  labor  and 
materials  furnished  for  it  Jointly  ^th  other 
property  it  must  be  shown  definitely  and 
not  by  mere  approximation  that  the  amount 
charged  against  the  one  property  is  the  value 
•f  labor  and  materials  used  thereon.  Byrd 
V.  Cochran,  39  Neb.  109  (57  N.  W.  127). 

278.  ( 1899. )  One  who  predicates  his 
right  to  relief  upon  the  alleged  performance 
by  him  of  all  the  terms  of  a  written  con- 
tract must  show  a  substantial  compliance 
with  each  requirement  thereof,  where  there 
has  been  neither  a  waiver  nor  acceptance 
of  benefits  thereunder  by  the  other  con- 


tracting party.  Omaha  OontoliOated  Yitu^ 
gar  Co.  v.  Bumt^  44  Neb.  21  (62  N.  W.SOl). 
[Overruled  on  rehearing.  49  Neb.  229.] 

279.  (1896.)  Where,  in  the  itemized  so- 
count  attached  to  a  sworn  statement  01«d 
br  a  subcontractor  for  the  purpose  of  estab- 
lishing a  lien  for  labiv  or  material  which 
he  has  furnished  a  contractor  fbr  an  Im- 
provement on  real  estate,  more  than  sixty 
days  intervene  between  two  Items  of  the  to- 
count,  the  presumption  is  that  all  the  Items 
following  the  hiatus  were  furnished  under 
a  separate  contract  from  those  preceding  it 
Buchanan  v.  Selden,  48  Neb.  569  (61  N.  W. 
782).  * 

280.  (1902.)  Where  the  Items  oonstlta^ 
Ittg  a  mechanic's  lien  show  that  more  tban 
four  months  have  intervened  between  the 
dates  of  performing  the  service  or  furnish- 
ing the  material  It  raises  the  preeumptbm 
that  the  work  was  performed  or  the  mate- 
rials were  furnished  under  separate  con- 
tracts, but  this  presumption  la  overcome  by 
proof  that  there  was  but  one  contract  cov- 
ering the  whole.  Cornell  v.  Kime,  2  Onof. 
478  (89  N.  W.  254). 

281.  (1906.)  To  enforce  a  mecbanlc's 
Uen  fbr  material  and  labor  used  In  an  im- 
provement on  reid  estate,  the  evidence  must 
show  that  the  contract  for  sncb  material  in- 
labor  was  made  with  the  owner  of  the  prem- 
ises or  his  duly  authorized  agent  Bunder 

Co.  v.  apatla,  78  Neb.  804  (108  N.  W.66S). 

Admissibility  of  evidence. 

282.  (1894.)  In  an  action  on  a  meeban- 
ic's  lien  the  admission  of  a  list  of  mate 
rials  sued  f ot  In  a  second  count  la  ncA  er 
roneons,  where  the  defendant.  In  his  an- 
swer, expressly  admits  the  contract  tor  the 
particular  materials.  Rightmire  v.  BwUe- 
man,  42  Neb.  119  (60  N.  W.  368). 

283.  (1894.)  Persons  Claiming  median- 
Ics'  liens  as  against  a  vendor's  lien  are  mi 
restricted  by  the  terms  of  the  written  con- 
tract of  sale,  but  mi^,  by  parol  evidoio^  es- 
tablish the  tnje  terms  of  the  contract  to 
as  to  show  a  requirement  that  a  building  be 
constructed  on  the  land.  Sheehj/  v.  Fulton, 
38  Neb.  691  (67  N.  W.  395;  41  Am.  SL  Rsp. 
767). 

284.  (1894.)  Where  the  contract  betweea 
the  owner  and  the  materialman  is  verbal, 
the  fact  that  by  Inadvertence  or  mistake  the 
materialman  alleges  in  bis  a£Bdavlt,  filed 
with  the  "account  ut  Items"  for  the  porposB 
of  obtaining  a  Uen,  that  the  contract  mi 
In  writing,  does  not  estop  Um,  in  a  suit  t» 
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foreclose  a  lien,  from  alleging  and  proving 
tbat  the  contract  was  In  fact  a  Terbal  one, 
nor  does  It  render  the  Terifled  "account  of 
items"  filed  to  obtain  a  Hen,  Incompetmt 
erldence.  Barnacle  v,  HenOerton,  48  Neb. 
169  (60  N.  W.  382). 

285.  (1895.)  Evidence  may  be  Intro- 
duced to  show  that  the  date  of  the  com- 
mencement of  lAboT  or  furnishing  material 
stated  in  the  claim  filed  to  perfect  a  me- 
chanic's Hen  Is  erroneous  and  that  the  be- 
ginning of  the  labor  or  furnishing  was  of  an 
earlier  date,  where  the  establishing  of  such 
prior  date  will  only  affect  the  rights  of 
parties  to  the  suit  who  were  bound  to  take 
notice  of  the  true  date  of  the  commence- 
ment of  labor  or  furnishing  material,  and 
whoae  mortgage  liens  were  acquired  after 
such  true  date  and  prior  to  the  time  of 
fiHng  the  claim  for  lien.  Chapman  v.  Bretoer, 
48  Neb.  890  (62  N.  W.  820;  47  Am.  8t  Rep. 
779). 

286.  (1897.)  In  an  action  to  foreclose  a 
mechanic's  lien  the  Introduction  in  evidence 
of  the  original  lien  without  a  showing  that 
It  contained  the  proper  Indorsement  of  fil- 
ing fails  to  prove  that  a  statement  of  th» 
Hen  had  been  filed,  as  required.  Cummint 
V.  VmOeventer,  62  Neb.  478  (72  N.  W.  956). 

Weight  and  aufilcieney  of  eridence 
In  general. 

287.  (1891.)  Evidence  held  sufficient  to 
suttaln  verdict  for  plaintiff.  South  OmOha 
Lumber  Co.  v.  Central  Inveetment  Oo^  82 
Neb.  529  (49  N.  W.  429). 

288.  ( 1893. )  Bvldence  examined,  and 
held  not  sufflcient  to  sustain  the  decree  of 
the  district  court  allowing  a  mechanic's 
Hen.  In  foTor  of  the  plaintiff.  Bloomer  v. 
3folan,  36  Neb.  61  (68  N.  W.  1089;  88  Am. 
8t  Rep.  690). 

289.  (1894.)  Bvldence  hi  a  fbredosure 
of  mechanic's  Hen,  held  to  sustain  a  decree 
therefor.  Bickel  v.  Butcher,  42  Neb.  672  (60 
N.  W.  904). 

290.  (1896.)  Bvldence  In  an  action  to 
foredose  a  mechanic's  lien  held  to  sustain 
a  Judgment  for  defendant.  Bpecht  v,  Ste- 
ven*, 46  Neb.  874  (65  N.  W.  879). 

291.  (1900.)  Evidence  held  sufflcient  to 
sustain  a  decree  foreclosing  a  mechanic's 
lien.  Miner  v.  Jfeely  A  Weetover,  59  Neb. 
639  (  81  N.  W.  443). 

292.  (1902.)  Findings  of  the  court  ex- 
amined, and  held  to  be  sustained  by  the 


pleadings  and  sufficient  to  support  the  de- 
cree. Storer  £  Ellit  v.  Boggt  Bro»^  8  Unof. 
301  (91  N.  W.  656). 

298.  (1906.)  Evidence  in  a  suit  to  Core- 
dose  a  mechanic's  Hen  for  work  done  In 
addition  to  that  provided  for  in  the  original 
contract  held  to  entitle  plaintiff  to  necover. 
Bahn  v.  fionocum,  76  Neb.  837  (107  N.  W. 
1001). 

Execution  of  contract. 

294.  (1887.)  Where  affidavit  alleged  that 
lumber  was  sold  to  A.  for  B.,  the  owner  of 
the  property,  and  It  was  shown  upon  trial 
to  the  satisfaction  of  the  court  tbat  mate- 
rial was  furnished  for  the  express  purpose 
of  making  an  Improvement  upon  the  prop- 
erty of  B.,  these  facts  will  support  a  finding 
that  the  material  was  sold  upon  a  contract, 
to  be  used  in  the  Improvement  named. 
White  Lake  Lumber  Co.  v.  Ruetell,  22  Neb. 
126  (34  N.  W.  104;  3  Am.  St.  Rep.  262). 

295.  (1S92.)  In  an  action  to  foreclose  a 
mechanic's  lien  upon  a  church  building  for 
two  furnaces  which  were  placed  in  th« 
building;  the  testimony  tending  to  show 
they  were  famished  under  a  written  mem- 
orandum or  a  verbal  contract,  a  finding  that 
they  were  furnished  under  a  verbal  con- 
tract is  sustained.  United  States  Nat.  Bank 
V.  Bonacum,  33  Neb.  820  (61  N.  W.  233). 

296.  (1906.)  Evidence,  In  an  action  to 
foreclose  mechanic's  lien,  showing  plaintiff 
erected  houses  on  lots  with  a  purchaser  un- 
der a  contract  of  sale,  held  to  sustain  a 
decree  for  plaintiff.  Ouiou  v.  JZyc/emon,  77 
Neb.  883  (110  N.  W.  769). 

 Agency  of  pnson  eontractts^  for 

owner. 

297.  (1882.)  In  an  action  to  topedose  a 
mechanic's  Hen  for  lumber  furnished  one 
as  an  alleged  agent  for  the  owner,  erldence 
held  Insufficient  to  sustain  a  finding  of  such 
agency  and  a  decree  for  plaintiff  reversed. 
Doolittle  V.  OoodrUA,  18  Neb.  296  (13  N.  . 
W.  400). 

298.  (1891.)  In  an  action  to  enforce  a 
mechanic's  lien  for  lumber  furnished  to  a 
husband  for  a  building  erected  on  the  wife's 
land,  evidence  held  to  show  that  the  lumber 
was  not  furnished  upon  a  contract,  either 
express  or  implied,  with  the  owner  of  the 
land,  and  hence  that  there  was  no  right  to 
a  mechanic's  Hen.  Bradford  v.  Higgina, 
31  Neb.  192  (47  N.  W.  749). 

299.  (1S94.)  Evidence  examined,  and 
held  not  sufflcient  to  entitle  the  plaintiff,  a 
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materiftlman,  to  a  Uea  for  materials  fur- 
nished by  virtue  of  an  agreement  with  the 

contractor.  Weir  <£  Co.  v.  Barnes,  38  Neb. 
875  (57  N.  W.  750). 

300.  (1895.)  Uncontradicted  testimony 
that  witness  made  a  contract  to  erect  the 
building  for  defwdant,  and  completed  the 
same,  and  that  In  doing  so  he  was  acting  as 
agent  for  i}laintitf.  Is  sufficient  to  sustain  a 
Judgment  for  plaintiff.  Blaxer  v.  Roffner, 
45  Neb.  &B8  (63  N.  W.  846). 

801.  (1906.)  Brldence  showing  one  who 
ordered  lumber  and  posts  for  buildings  and 
fencing  on  a  ranch  did  so  In  bis  own  name 
and  all  the  transactions  were  made  In  his 
name,  sustains  a  finding  that  It  was  done 
without  authority  from  defendant  who  was 
the  owner  of  the  land  and  a  father-in-law 
of  such  person.  Snyder  A  Co.  v.  Bparkt,  78 
Neb.  804  (lOS  N.  W.  662). 

 Furnishing  material  In  general. 

302.  (1889.)  Where  there  Is  some  evi- 
dence of  the  delivery  at  the  site  of  the  build- 
ing of  all  the  material  entering  Into  the 
constructitm  of  a  church  building,  and  no 
evidence  to  the  contrary,  and  no  sunestton 
that  the  material  for  the  snperstmcUira 
was  fnrBlshed  by  any  (me  but  plaintiff, 
and  It  appears  that  the  trustees  paid  off  the 
contractors,  and  the  latter  absconded  before 
the  building  was  finished,  plaintiff  Is  en- 
titled to  a  Judgment  establishing  and  fore- 
closing his  mechanic's  lien.  Iriih  v.  Phebp, 
28  Neb.  231  (44  N.  W.  438). 

303.  (1890.)  In  an  action  to  foreclose  a 
mechanic's  Hen  for  materials  furnished  in 
the  oulldlng  of  a  house,  the  evidence  tend- 
ing to  show  that  certain  material  was  never 
delivered  sustains  a  finding  as  to  that  part 
of  the  claim  for  defendant.  Howell  v.  Wise, 
28  Neb.  766  (44  N.  W.  1189). 

304.  (1898.)  That  one  has  furnished  la- 
bor or  material  towards  the  erection  of  an 
improvement  upon  real  estate,  and  la  there- 
fore entitled  under  the  statute  to  a  lien 
thereon,  cannot  be  established  solely  by  put- 
ting in  evidence  the  verified  account  of  Items 
of  labor  or  material  which  he  has  filed  in 
the  office  of  the  register  of  deeds  for  the 
purpose  of  obtaining  such  Hen.  Such  an  ac- 
count Is  not  even  prima  fade  evidence  that 
the  labor  or  material  has  been  furnished, 
nor  that  the  claimant  has  a  lien  upon  the 
real  estate-  Portsmouth  Saving  Bank  V. 
Riley,  64  Neb.  531  (74  N.  W.  838). 

806.    (1908.)   The  verified  account  filed 


for  the  purpose  of  securing  a  mechanic's 
lien  for  material  furnished  In  the  erecUon 
of  a  building  is  no  evidence  of  the  deUvny 
of  the  material  or  the  state  of  deHTBry. 
Searle  A  Chapin  Lumber  Co.  v.  Jonet,  t$ 
Neb.  667  {114  N.  W.  783). 

306.  (1908.)  Evidence  examined,  and 
heU  insnffldent  to  show  the  delivery  te  At- 
fendants  of  certain  material.  Seorle  OW 
pin  Lumber  Co.  v.  /one«,  80  Neb.  667  (114 
N.  W.  783). 

■  ■  — Time  of  accrual  and  filing  lien. 

307.  (1893.)  In  an  actltm  on  a  mechan- 
ic's lien  the  introdnctlon  of  the  lien  at- 
tached to  the  petition  without  prodnctaig  an 
Indorsement  by  the  reglater  of  deeds,  ■hew- 
ing the  filing  of  the  lien,  the  evidence  bUt 
to  show  the  lien  was  filed  in  time.  .Vo«  v. 
Kenneally,  37  Neb.  879  (56  N.  W.  722). 

SOS.  ( 1894. )  A  lien  claimant  cannot 
prove  his  compliance  wl^  any  of  the  n- 
qnlrements  of  the  medianlcs'  Hen  taw  br 
the  "lien"  so  called,  itself,  save  the  flllng 
thereof  and  the  oath  thereto.  WakelieU  v. 
Latey,  39  Neb.  SBS  (67  N.  W.  1002). 

309.  (1896.)  The  ttvtde&ce  ezamlned,w4 
held  to  support  the  finding  ot  the  dlitrlet 
court  that  the  appellants,  subcantiatton, 
did  not  file  a  sworn  statement  of  the  amonnt 
due  them  from  the  contractors  within  sixty 
days  of  the  date  they  furnished  the  list 
it«B  o(  material  imdo-  their  contract  wfth 
audi  contraetora.  Bwihanan  v.  Selden,  43 
Nftb.  669  (CI  N.  W.  782). 

310.  (1895.)  In  an  action  against  a  mr- 
ried  woman  on  a  mechanic's  Hen.  the  erl- 
dence  justifled  a  finding  that  material  wu 
furnished  under  separate  contracts  in  a 
case  where  part  of  the  Items  were  dellv^ 
ered  on  or  prior  to  May  27,  and  the  balaaes 
were  not  furnished  until  August  20  or  tater. 
Central  Loan  tf  Tru*f  Co.  v.  O'Svttivan,  44 
Neb.  834  (63  N.  W.  6). 

311.  (1896.)  Bvidence  examined,  aad 
held  to  sustain  the  decree  of  the  district 
cour-t  refusing  subcontractors  a  Hen  on  the 
ground  that  they  had  abandoned  their  ood- 
tract,  and  had  not  filed  their  Hen  In  tine. 
Drexel  v.  Rltikarda,  48  Neb.  322  (67  N.  W. 
169). 

312.  (1897.)  In  an  action  to  1orec\om  s 
mechanic's  lien.  It  must  appear  in  evidence 
that  the  statement  of  the  claim  therefor  has 
been  filed  with  the  proper  officer  Id  the 
county  within  the  time  prescribed  by  stat- 
ute; If  not,  there  Is  a  failure  of  proof  of 
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tbft  existence  of  the  lien.  Cummin*  v.  Yon- 
deventer,  52  Neb.  478  (72  N.  W.  MB). 

313.  (1903.)  Evidence  examined,  and 
held  that  It  is  amply  sufficient  to  sustain  the 
flndings  and  decree  of  the  trial  court  that 
the  last  work  was  done  In  good  faith  and 
not  merely  for  the  purpose  of  extending  tbe 
time  for  filing  a  lien.  Banken  Buildinff  d 
Loan  Ass'n  v.  Williamt^  4  Unof.  79B  (96 
N.  W.  655). 

314.  (1904.)  In  an  action  to  foreclose  a 
mechanics'  Hen,  It  must  appear  in  evidence 
that  the  statement  of  the  claim  therefor  has 
been  filed  with  the  proper  ofllcer  In  the 
county,  within  the  time  prescribed  by  stat- 
ute If  not,  there  Is  a  failure  of  proof  of  tbe 
existence  of  the  Hen.  Tidball  v.  Holyoke,  70 
Neb.  726  (97N.  W.  1019). 

 Use  of  improper  naterUl. 

315.  (1896.)  Affirmance  of  a  decree  es- 
tablishing plaintiff's  Hen  where  the  evidence 
was  conHlcting  and  the  defense  was  that 
plaintiff  ueed  Improper  material  and  failed 
to  complete  tbe  building  within  the  time 
fixed  by  the  contract.  Pearaali  v.  Columbus 
Creamery  Co.,  44  Neb.  833  (62  N.  W.  1093). 
 Waiver  of  lien. 

316.  (1903.)  Evidence  examined,  and 
helA  flufficient  to  sustain  the  finding  that  the 
agent  bad  power  to  waive  the  right  to  a  me- 
chanics' lien.  Bttf  <t  FrecM  Lumber  Co.  v. 
Bixby,  4  Unof.  1S4  (93  N.  W.  688). 

——Part  payment. 

317.  (1892.)  In  an  action  to  foreclose  a 
mechanics'  lien,  evidence  showing  a  pay- 
ment <rf  a  greater  part  of  the  claim  and  ui 
allowance  of  the  difference  is  affirmed. 
Johnton  v.  BUuer,  88  Neb.  841  (51  N.  W. 
239). 

Amount  due. 

318.  (1902.)  Upon  a  croas-peUtlon  to 
foreclose  a  mechanic's  Hen.  the  verified  ac- 
count of  Items,  with  proof  of  the  amount 

of  the  claim,  is  not  BufHclent  evidence  to 
suppMt  a  decree.  Urlau  v.  Ruhe,  63  Neb. 
883  (89  N.  W.  427). 

319.  (1906.)  Evidence  as  between  the 
owner  and  a  defendant  Hen-bolder  exam- 
ined, and  held  sufficient  to  Justify  a  finding 
in  favor  of  me  latter  for  a  greater  sum  tlian 
that  found  by  the  trial  court.  Hakn  v. 
Bonacttvt,  76  Neb.  837  (107  N.  W.  1001). 

■         Priorities  between  claimants. 
See,  also,  ante,  jS|  168-203. 

320.  (1898.)  In  a  mortgage  foreclosure 
siuit  It  was  held  that  priority  of  a  mechanic's 


lien  could  not  be  established  solely  by  Intro- 
ducing In  evidence  the  decree  rendered  in  a 
suit  to  foreclose  the  mechanic's  lien.  Port*- 
mouth  Bavinga  Bank  v.  Rtlej/,  54  Neb.  531 
(74  N.  W.  838). 

321.  (1003.)  Evidence  held  to  support  the 
finding  of  the  trial  court  that  the  contract 
under  which  materials  were  furnished  was 
made,  and  a  portion  of  such  mataials  de- 
livered, before  the  recording  of  plalntllTs 
mortgage.  Cahn  v.  Romandorf,  4  Unof.  84 
(93  N.  W.  411). 

Trial. 

322.  (1892.)  Where  one  of  the  defenses 
of  an  action  to  foreclose  a  mechanic's  lien 
was  defects  In  the  furnaces,  by  which  they 
were  of  but  little  value,  the  trial  Judge,  by 
consent  of  the  parties,  examined  the  fur- 
naces and  allowed  |100  for  such  defects,  his 
Judgment  will  not  be  set  aside  In  Uie  ab- 
sence of  a  showing  that  It  is  clearly  wrong. 
United  States  Nat.  Bank  v.  Bonacum,  33 
Neb.  820  (51  N.  W.  233). 

323.  (1884.)  An  action  to  foreclose  a 
mechanic's  Hen  is  essentially  a  suit  In 
equity,  and  a  party  Is  not  as  a  matter  of 
right  entitled  to  a  Jury  trial  therein.  Dohle 
V.  Omaha  Foundry,  15  Neb.  436  (19  N.  W. 
644). 

 Qneatlona  for  court  or  jury. 

324.  (1897.)  Whether  all  the  Items  of 
charges  for  materials  were  so  furnished  un- 
der a  single  contract  or  some  Items  arising 
under  separate  and  Independent  transac- 
tions or  contracts  have  been  included  in 
tbe  claim  of  Hen,  are  questions  of  fact  for 
the  Jury  or  for  the  court  if  the  case  is  tried 
to  the  court  without  a  Jury.  Nye  v.  Berger. 
52  Neb.  758  (73  N.  W.  274). 

325.  (1903.)  Whether  a  claim  on  which 
a  mechanic's  Hen  was  based,  was  sold  to 
another  by  tbe  contractop  prior  to  his  per- 
fecting such  Hen;  and  whether  the  last  work 
on  the  building  was  done  for  the  sole  pur- 
pose of  extending  the  time  for  filing  a  Hen, 
or  was  performed  in  good  faith  under  the 
agreement  for  the  erection  of  the  structure 
and  to  complete  the  contract  according  to  Its 
terms,  are  purely  questions  of  fact.  Bank' 
en  Buildino  dk  Loan  Ass'n  v.  Williams,  4 
Unof.  795  (96  N.  W.  655). 

Judgment  or  decree. 

326.  (1892.)  Where  the  answer  to  a  pe- 
tition to  foreclose  a  mechanic's  lien  denies 
tbe  indebtedness  in  the  full  amount  claimed, 
but  admits  Indebtedness,  not  stating  the 
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amount,  the  plalDtiff  is  entitled  to  judgment 
OD  the  pleadings.  Gray  v.  ElbUng,  35  Neb. 
278  (53  N.  W.  68). 

327.  (1894.)  A  decree  foreclosing  a  me- 
chanic's lien,  in  an  action  In  which  a  vendor 
Of  the  property  was  made  a  party  and  filed 
an  answer  claiming  a  vendor's  lien,  is  con- 
clusive as  against  a  subsequent  grantee  of 
such  vendor.  Spear  v.  Tidball  d  Fuller,  40 
Neb.  107  (58  N.  W.  708). 

328.  (1894.)  Where  there  was  a  finding 
for  less  than  $200,  and  a  personal  Judgment, 
but  no  decree  of  foreclosure,  the  general 
finding  established  the  right  to  a  Uen  and 
determined  that  the  action  was  not  one 
within  the  Jurisdiction  of  a  Justice  of  the 
pmce,  and  entitled  the  plaintiff  to  recover 
his  costs.  The  fact  that  the  court  failed  to 
enter  judgment  In  accordance  with  the  find- 
ing did  not  render  a  judgment  for  costs 
erroneous.  Guthrie  v.  Broten,  42  Neb.  652 
(60  N.  W.  939). 

329.  (1902.)  A  judgment  rendered  by  a 
district  judge  at  chambers  in  a  mechanic's 
Hen  foreclosure  Is  null  and  void.  Conover 
V.  Wright,  3  Unof.  211  (91  N.  W.  645). 

330.  (1903.)  A  Judgment  or  decree  es- 
tablishing a  lien  on  the  building  alone  sep- 
arate from  the  real  estate,  and  ordering  It 
sold  to  satisfy  the  Hen,  necessarily  adjudi- 
cates the  question  of  the  nature  of  the  im- 
provement, and  in  effect  decrees  it  to  be 
personal  property.  Shutt  v.  Beat,  4  Unof. 
212  (93  N.  W.  753). 

Sale. 

881.  (1898.)  A  fbreclosnre  sale  wlU  not 
be  set  aside  merely  because  the  order  of 
sale  was  not  returned  within  sixty  days  of 
Its  date.  Jarrett  v.  Hoover,  64  Neb.  66  (74 
N.  W.  429). 

382.  (1898.)  A  decree  of  foreclosure 
may  be  executed  without  order  of  sale.  If 
one  be  issued,  It  cannot  limit  the  power  con- 
ferred by  the  decree.  Jarrett  v.  Hoover,  54 
Neb.  66  (74  N.  W.  429).  - 

333.  (1898.)  The  action  of  aroralaers  of 
realty,  under  an  order  of  sale.  In  returning 
the  value  of  the  property,  in  fixing  the 
amount  of  prior  Hens  at  a  greater  sum,  and 
In  finding  defendant's  interest  of  no  value, 
is  a  sufficient  compliance  with  the  code  of 
civil  procedure  (sees.  491a-491c),  requiring 
the  Interest  of  defendant  to  be  appraised  at 
Its  real  value  in  money.  Jarrett  v.  Hoover, 
64  Neb.  66  (  74  N.  17.  429). 

884.    (1903.)    After  the  confirmation  of 


the  sale  of  a  building  alone,  made  on  the  de- 
cree In  mechanic's  Hen  foreclosure  suit,  the 
defendant  therein,  who  purchased  the  ma- 
terial and  erected  the  bnlldlng,  cannot,  itr 
purchasing  the  land,  prevent  the  remonl 
thereof.  ShiOl  v.  Beat,  4  Unof.  212  (93  N. 
W.  753). 

335.  (1903.)  One  purchasing  the  build- 
ing at  a  sherlfPI  bale,  under  a  decree  esttb- 
lishlng  a  Hen  on  the  building  alone  uptm  i 
donfirmatlon  of  the  sale,  obtains  title  thereto 
as  between  the  parties  to  the  foreclosure 
and  the  right  to  remove  It  from  the  prem- 
ises, and  In  case  he  cannot  obtain  possession 
of  It  otherwise.  It  not  appearing  to  be  occu- 
pied as  a  family  dwelling,  he  may  maintain 
replevin  therefor.  Shull  v.  Beat^  4  TTnof.  212 
(93  N.  W.  753). 

836.  (1880.)  On  a  judgment  foreclosing 
a  mechanic's  lien  and  for  sale  of  the  build- 
ing and  premises,  the  defendant  is  not  en- 
titled to  a  stay  of  execution  and  order  of 
sale  on  mere  request,. without  filing  a  bond 
with  security.  Paine  v.  Putnam,  10  Neb.  588 
(7  N.  W.  336). 

337.  (1905.)  SecUon  4  of  the  act  rent- 
ing to  mechanics'  and  laborers*  Usns  con- 
templates a  judgment  In  an  action  bronght 
thereunder  giving  the  plaintiff  the  benefit  of 
his  lien  and  a  sale  of  the  property  therefor. 
Durkee  v.  KoeMer,  78  Neb.  838  (108  N.  V. 
767). 

Deficiency  judgment. 

338.  (  1897. )  Though  a  subcontractor 
may  be  entitled  to  assert  a  lien  against  sit 
owner's  real  estate,  he  is  not  therefore  en- 
titled to  a  personal  judgment  against  the 
owner  for  the  amount  due  him  from  the  con- 
tractor. Froat  V.  Falgetter,  62  Neb.  693  (72 
N.  W.  12). 

339.  (1901.)  The  action  being  in  equltf 
for  an  accounting  between  the  parties,  for 
the  ri^t  to  redeem  and  "for  such  other  ud 
further  relief  aa  equity  may  require,"  a  per- 
sonal judgment  under  the  pleadings  and  the 
evidence  was  proper.  Olaon  v.  lAuib,  61 
Neb.  484  (85  N.  W.  397). 

340.  (1903.)  On  a  foreclosure  of  t 
mechanic's  Hen  the  plaintiff  may  take  a  pe^ 
sonal  judgment  against  the  party  personally 
llat^le  for  the  debt.  McHale  v.  Malonev,  6T 
Neb.  532  (93  N.  W.  677). 

341.  (1905.)  The  application  for  s  dell- 
clency  Judgment  should  be  made  within  the 
time  that  the  statute  would  bar  an  action  on 
the  note  or  account  on  which  the  lien  I* 
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based*  counting  from  the  date  of  confirma- 
tion of  the  sale  of  the  property.  Durkee  v. 
Koehler,  73  Neb.  833  (103  N.  W.  767). 

342.  (1905.)  Where  the  holder  of  a  me- 
chanic's Hen  commences  an  action  in  equity 
to  foreclose  the  same,  or  where  he  is  made 
defendant  in  a  chancery  proceeding  Involv- 
ing the  property  against  which  he  holds 
such  Hen  and  his  lien  Is  foreclosed  in  audi 
action  he  is  entitled  to  a  deficiency  Judg- 
ment against  the  party  liable  for  the  debt, 
where  a  sale  of  the  property  does  not  sat- 
isfy the  amount  of  his  claim,  if  this  petition 
or  cTOBS-bill  asks  such  relief.  Durkee  v. 
KoeMer,  73  Neb.  833  (103  N.  W.  767). 

Bevlew. 

Appeal  bond. 

343.  (1904.)  An  appeal  bond  In  an  ac- 
tion for  the  foreclosure  of  a  mechanic's  lien, 
in  which  a  personal  judgment  has  been  ren- 
dered against  the  ohllgors,  which  is-|C0udl- 
tloned  that  the  appellants  will  pay  au  con- 
demnation money,  judgment  and  costs  which 
may  be  found  against  him  or  them  on  the 
final  determination  of  the  cause  In  the  su- 
preme court,  complies  with  the  first  sub- 
division of  section  677  of  the  coae,  is  based 
upon  a  Bufflclent  eonslderatioD,  and  Is  valid. 
Malonev  v.  Johnaoiv-McLem  Co.,  72  Neb.  340 
(100  N.  W.  423). 


 Procedure  on  appeal. 

344.  (1892.)  An  action  to  foreclose  a 
mechanic's  lien  and  have  certain  policies  of 
Insurance  taken  in  the  name  of  the  land- 
owner assigned  to  plaintiff,  being  Instituted 
as  one  in  equity,  Is  subject  to  equity  proced- 
ure In  supreme  court  upon  appeal  even  If 
some  of  the  proceedings  were  In  the  nature 
of  an  action  at  law.  8tar  Union  Lumber 
Co.  V.  Finney,  35  Neb.  214  (62  N.  W.  1113). 


 Questions  reviewable. 

345.  (1894.)  In  a  foreclosure  suit  where 
the  owner  falls  to  answer  the  cross-petition 
of  a  co-defendant  who  claims  a  Hen,  the  for- 
mer cannot,  upon  appeal,  object  to  the  cor> 
rectness  of  the  decree  In  favor  of  the  cross- 
petitioner,  except  as  to  the  amount  of  the 
finding.  Barnacle  v.  Henderton,  42  Neb.  169 
(60  N.  W.  382). 

346.  (1894.)  A  subcontractor  brought  a 
suit  to  foreclose  a  mechanic's  lien.  The 
owner,  the  original  contractor,  and  a  ma- 
terialman were  made  defendants.  The  ma- 
terialman filed  an  answer,  in  the  nature  of 
a  cross-falll  claiming  a  lieu  upon  the  prem- 


ises of  the  owner  for  material  furnished  in 
the  erection  of  the  improvement  To  tliis 
cross-bill  the  owner  filed  no  answer.  Held, 
That  the  owner  could  not  be  heard  to  object, 
on  appeal,  to  the  correctness  of  the  finding 
and  decree  of  the  district  court  in  favor  of 
the  materialman.  Zarre  v.  Keck,  40  Neb. 
456  (58  N.  W.  933). 

347.  (1900.)  In  an  error  proceeding  to 
review  a  decree  sustaining  a  mechanic's  lien 
the  supreme  court  will  not  examine  the  rec- 
ord to  ascertain  whether  the  amount  of  re- 
covery was  excessive,  where  the  point  was 
not  raised  in  the  trial  court  in  the  motion 
for  a  new  trial.  Miller  v.  Neely  6  Westover, 
ea  Neb.  SS9  (81  N.  W.  443). 

■  Evidence. 

348.  (1889.)  In  an  action  to  foreclose  a 
mechanic's  lieu  a  finding  for  the  plaintiff 
■will  not  be  set  aside,  although  the  weight  of 
the  evidence  may  seem  to  lean  to  the  defend- 
ant, in  that  the  contract  was  not  performed 
according  to  Its  specifications.  Livesey  v. 
Featner,  28  Neb.  883  (4?  N.  W.  441). 

349.  (1892.)  In  an  action  to  foreclose  a 
mechanic's  Hen,  where  the  testimony  is  con- 
flicting, but  where  there  is  sufficient  evi- 
dence to  sustain  the  finding  of  the  court,  its 
decree  will  be  affirmed.  Herbert  v.  Keck,  35 
Neb.  508  (53  N.  W.  373). 

350.  (1899.)  A  finding  of  the  trial  court 
upon  confilcting  evidence  as  to  the  amount 
due  upon  a  mechanic's  Hen  will  not  be  dis- 
turbed unless  clearly  wrong.  Henry  d  Co<Ua- 
worth  Co.  V.  Halter,  68  Neb.  686  (79  N.  W. 
616). 

——Procedure  on  remanding. 

861.  (1898.)  Where  a  decree  in  favor  of 
plaintiff  foreclosing  a  mechanic's  Hen  is  re- 
versed on  an  appeal  by  defendants,  and  the 
cause  remanded  for  further  proceedings,  the 
situation  of  plaintiff  Is  the  same  as  if  his 
rights  had  never  been  tried.  Badger  Lum- 
ber Co.  V.  Solmee,  66  Neb  473  (76  N.  W. 
174). 

352.  (  1886. )  Where  foreclosure  Is 
brought  against  an  owner  and  materialmen, 
and  a  decree  Is  rendered  for  plaintiff  from 
which  the  materialmen  appeal  on  a  cross- 
petition  and  the  decree  is  reversed  as  to 
them  and  remanded,  a  new  decree  must  be 
rendered  as  the  appeal  brought  up  the  whole 
case,  and  additional  evidence  may  be  taken. 
Lepin  v.  Paine  d  Co.,  18  Neb.  629  (26  N.  W. 
870). 
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Effect  on  cbiimantB  not  made  parties. 

353.  (1898.)  A  suit  to  foreclose  mechan- 
ic's Hen  l8  not  an  action  in  rem,  in  sucb 
sense  that  ttie  disposition  made  by  the  court 
of  the  real  estate  Involved  therein  is  binding 
upon  persons  not  parties  to  such  suit,  who 
have  unrecorded  liens  asainst  the  same,  ac- 
quired prior  to  the  pending  of  the  foreclos* 
ure  suit  Portsmouth  Bavinga  Bank  v.  RUey, 
54  Neb.  631  (74  N.  W.  838). 

Vn.  INDEMNITY  AGAINST  UENS. 
See,  also.  Indemnity;  Principal  and  Surety. 
Bond  to  prevent  filing  Hen,  see  ante, 
IS  234, 236. 

Authority  of  city  to  demand  bond,  see 
JlfKniclpal  Corporations,  11289-293. 

Contracts  for  public  buildings. 

354.  (1894.)  An  express  statute  or  or^ 
dlnance  Is  not  necessary  to  authorize  a  city 
to  require  a  contractor  for  the  erection  of  a 
public  building  to  furnish  a  bond  for  the 
pigment  of  the  claims  of  laborers  and  ma- 
terialmen. Lyman  v.  City  of  Lincoln,  38 
Neb.  794  (57  N.  W.  531). 

356.  (1896.)  It  U  within  the  province  of 
the  proper  officers  of  the  state  in  entering 
into  an  agreement  on  behalf  of  the  state, 
with  a  contractor,  for  the  erection  or  repair 
of  its  buildings,  or  additions  thereto,  to  re- 
quire the  insertion  of  a  condition  in  the 
contract  and  the  bond  executed  to  secure  Its 
ftdthlul  performance,  whereby  the  contrac- 
tor agrees  to  pay  tor  all  labor  performed  or 
material  furnished  him  in  completing  such 
contract,  and  the  right  to  exact  such  a  con- 
dition exists  Independent  of  statutory  pro- 
vision conferring  It,  nor  does  the  absence  of 
statutory  provision  authorizing  it  render 
such  a  condition  in  a  con^ct  illegal  or  void. 
Kaufman  v.  Cooper,  46  Neb.  644  (65  N.  W. 
796). 

356.  (1898.)  A  provision  in  a  bond  given 
by  a  person  contracting  with  the  state 
for  the  erection  of  a  public  building  Is  valid 
which  Imposes  on  the  contractor  the  dnty  of 
paying  for  material  furnished  and  used  in 
the  erection  of  such  building.  Rohman  v. 
Oaiser,  53  Neb.  474  (73  N.  W.  923). 

857.  (1898.)  A  bond  for  the  protection 
of  persons  furnishing  labor  or  material 

for  the  erection  of  a  public  building  un- 
der the  laws  of  the  state  of  Iowa  does 
not  become  a  binding  obligation  until  ac- 
cepted and  approved  by  that  officer  charged 
by  law  with  that  duty.   United  States  Wind 


Engine  d  Pump  0<K  v.  Dresel,  53  Neb.  771 
(74  N.  W.  317). 

358.  (1904.)  A  bond  given  by  a  contrac- 
tor for  the  erection  of  a  public  building  in 
this  state,  conditioned  for  the  payment  of 
laborers  and  materialmen,  derives  no  obli- 
gatory force  from  the  statute  as  respects  the 
latter  subject,  and,  aa  to  It,  is  to  be  treateid, 
at  most,  'as  a  common  law  obligation.  Amrr 
icon  Radiator  Co.  v.  American  Bonding  d 
Trust  Co.,  72  Neb.  100  (100  N.  W.  138). 

XiabiUty  of  surety. 

359.  (1890.)  The  sureties  on  the  bond  of 
a  contractor  for  the  erection  of  a  ballding 
are  bound  only  in  the  manner  and  to  the 
extent  provided  In  the  obligation.  And  wbea 
the  contract  provided  that  the  work  was  to 
be  dime  under  the-  supervision  of  an  archi- 
tect named,  and  payments  to  be  made  Mily 
on  estimates  made  by  him  from  time  to 
time  as  the  work  progressed,  and  certain 
payments  were  made  without  such  super- 
vision and  estimates,  held,  that  the  sureties 
were  entitled  to  a  deduction  for  any  injury 
they  may  have  sustained  thereby.  Brennan 
V.  Clark,  29  Neb.  385  (45  N.  W.  472). 

360.  (1894.)  Where  a  city  required  a 
contractor  for  public  work  to  furnish  a  bond 
to  pay  ail  claims  tor  labor  and  material,  and 
the  contract  provided  that  the  work  most 
be  completed  within  a  certain  time,  and  that 
a  certain  per  cent  of  tht  price  should  be 
paid  when  two-thirds  of  the  work  was  done; 
such  bond  la  for  the  benefit  of  the  laborers 
and  materialmen  as  well  as  the  city,  and 
an  overpayment  or  extension  of  time  to  the 
contractor,  by  the  ci^,  will  not  discharge 
the  sureties  from  Uabllity  to  the  laborers 
and  materialmen.  Dolt  v.  Crume,  41  Neb. 
655  (59  N.  W.  806). 

361.  (1896.)  Where  a  firm  of  contrac- 
tors, for  the  erection  of  a  building  nnder  a 
contract  by  the  state.  Is  dissolved  and  the 
continuing  member,  under  a  new  firm  name, 

furnished  material  and  labor  under  the 
terms  of  the  contract,  the  sureties  on  the 
indemnity  bond  of  the  original  firm  are  not 
released  from  their  obligation  by  reason  of 
the  dissolution  of  the  firm.  iTos/sum  v. 
Cooper,  46  Neb.  644  (65  N.  W.  796). 

362.  (1896.)  The  sureties  on  a  builder's 
bond  were  not  released  from  liability  for  the 
payment  of  claims  of  laborers  and  material- 
men because  the  contractor  was  paid,  on 
estimates  as  the  worit  progressed,  a  greater 
percentage  than  that  'fixed  by  the  contract 
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Kaufman  v.  Cooper,  46  Neb.  644  (66  N.  W. 
TM). 

 To  Babcontnicton  and  materialmen. 

363.  (1892.)  Sureties  on  a  contractor^ 
bond  in  a  public  building  contract  are  liable 
to  the  materialmen  and  laborers  for  mate- 
rials furnished  ana  labor  rendered  on  such 
building.  Sample  v.  Hale,  34  Neb.  SSO  (61 
N.  W.  837). 

864.  (18M.)  Ah  obligation  in  a  bond 
furnished  to  a  city,  by  a  contractor  for  a 
public  building,  that  he  would  pay  the 
claims  of  all  laborers  and  materialmen,  was 
fOr  the  benefit  of  all  persons  who  furnished 
labor  and  material  used  In  said  omtract,  and 
such  persons  could  sue  on  said  bond.  2>y> 
man  v.  City  of  Lincoln,  38  Neb.  794  (67  N. 
W.  531). 

366.  (1896.)  The  bond  of  a  building  con- 
tractor to  pay  for  all  labor  performed  and 
materials  furnished  under  a.  contract  with  a 
county  renders  the  sureties  liable  to  a  sub- 
contractor for  materials  furnisbed.  King  v. 
Murphy,  49  Neb.  670  (S8  N.  W.  1029). 

366.  (1896.)  A  surety  on  a  contractor's 
bond  is  not  relieved  from  liability  for  Uie 
p^meut  of  claims  of  materialmen  because 
the  contractor  was  paid  at  an  earlier  date 
than  that  fixed  by  the  contract  King  v. 
Murphy,  49  Neb.  670  (68  N.  W.  1029). 

U7.  (1896.)  Under  a  bond  gtven  to 
the  state  for  the  perfonnance  of  a  contract 
requiring  bnllders  to  pay  tor  all  labor  and 
material,  the  sureties  are  liable  to  a  sub- 
con tractor  for  material  furnished  by  him 
and  need  in  the  building,  and  he  may  main- 
tain an  action  thereon  in  his  own  name. 
FitzgeralA  v.  McClay,  47  Neb.  816  (66  N.  W. 
888). 

368.  (1898.)  One  who  furnished  mate- 
rials for  the  construction  of  a  county  build- 
ing may  maintain  an  action  on  the  contrac- 
tor's Indemnity  bond.  Piekie  Marble  <E  Orafu 
Ue  Co,  V.  McOlay,  64  Neb.  661  (74  N.  W. 
1062). 

369.  (1903.)  The  object  of  the  statute, 
section  4,  article  II,  chapter  54  of  the  Com- 
piled Statutes  ot  1901,  was  to  secure  to 
mechanics  and  laborers  the  amount  due 
them  for  work  and  labor  performed  In  the 
erection  of  a  public  building  on  which  no 
Hen  is  allowed  for  such  work  and  labor. 
While  the  mechanic  and  laborer  doing  work 
on  such  building  may  resort  to  the  bond 
reanlred  of  the  contractor,  it  Is  doubtful  If 
the  subcontractor  who  furnishes  work  and 


material  In  the  construction  of  sudi  build 
Ing  is  within- the  terms  of  the  statute,  even 
thoni^  he  has  piUd  the  mechanics  uid 
laborers  doing  the  work  contracted  for  by 

him.  Fidelity  <£  Deposit  00.  v.  ParkinMon, 
68  Neb.  319  (94  N.  W.  120). 

Actions  on  bond. 
 Pleading. 

370.  (1896.)  A  petition  alleging  execu- 
tion and  delivery  of  a  contractor's  bond; 
purchase  of  material  of  plaintiff,  the  same 
being  used  in  the  building;  and  a  failure 
to  pay  for  such  materials,  states  a  cause  of 
action.  Fitzgerald  v.  McClay.  47  Neb.  816 
(66  N.  W.  828). 

371.  (1903.)  An  action  by  a  subcon- ' 
tractor,  brought  on  the  bond  of  a  contractor 
for  the  erection  of  a  public  building,  de- 
manded judgment  for  work  and  labor  In  said 
building  furnished  by  said  subcontractor. 
Judgment  In  his  favor  was  entered  for  the 
sum  of  1127.70  for  labor  and  material 
furnished.  Seld,  That  the  Judgment  could 
not  be  supported  by  the  allegations  of  the 
petition.  Fidelity  <C  Depoeit  Co.  v.  Parkin- 
ton,  68  Neb.  319  (94  N.  W.  120). 

 Xxtent  of  UablUty. 

378.  (1898.)  A  recovery  on  a  contractor's 
bond  is  limited  to  the  amount  of  the  Uena 
filed.  J3eII  V.  Pmlf  86  Neb.  240  (62  N. 
W.  1110). 

 Set-off. 

878.  <189S.)  In  an  action  on  a  building 
contract,  defuidant  set  up  a  number  of 
mechanics'  liens  upon  the  property  and 
claimed  them  as  a  set-off  without  having 
paid  the  same.  There  was  no  claim  that  the 
contr^M^r  was  insolvent  or  that  he  would 
not  satisfy  such  Hens.  Held,  That  the  liens, 
to  be  available  as  a  set-off,  must  be  satisfied, 
/one*  V.  Bhermon^  84  Neb.  452  (61  N. 
W.  1086). 

 Evidence. 

'374.  (1888.)  Where  the  answer  of  cer- 
tain sureties  upon  a  bond  to  secure  the  ful- 
fillment of  a  building  contract  contains  a 
general  denial,  it  devolves  upon  the  plain- 
tltta  to  prove  that  labor  and  material  fur- 
nished by  them  to  complete  the  building 
were  within  the  terms  of  the  contract,  and 
necessary  to  Its  fulfillment  Plummer  v. 
Shellhom,  24  Neb.  532  (39  N.  W.  430). 

376.  (1894.)  Where  the  undertaking  of 
a  surety  was  that  buildings  should  be 
erected  by  his  principal  upon  certain  real 
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property  and  the  same  turned  over  free 
from  Incumbrance,  proper  records  showing 
the  filing  of  claims  fior  mechanic's  liens,  and 
a  decree  establUblng  the  same  as  claimed, 
are  admissible  as  proof  of  the  existence  of 
liens  against  said  property  in  a  suit  against 
the  surety  on  his  undertaking,  notwith- 
standing the  fact  that  such  surety  was 
neither  named  In,  nor  made  a  party  to,  the 
proceedings  evidenced  by  such  records. 
Comatock  v.  Cameron,  41  Neb.  814  (60  N. 
W.  105). 

376.  (1896.)  Evidence  in  an  action  on  a 
contractor's  bond  held  to  sustain  a  verdict 
for  defendant.  Hickman  v.  Layne,  47  Neb. 
177  (66  N.  W.  298). 

 -Instructions. 

377.  (1888.)  In  an  action  on  a  contrae- 
tor's  bond  an  Instruction,  at  the  request  of 
the  jury,  that  the  substance  of  the  contract 
was  the  payment  of  money  ou  labor  or  ma- 
terials that  went  into  the  building  and  that 
the  plaintiff  could  not  complain  of  the  form 
of  orders,  is  erroneous.  Plummer  v.  BhelU 
horn,  24  Neb.  632  (39  N.  W.  430). 

MEETINGS. 
Of  county  boards,  see  Counties,  H  107-110. 
Of  stockholders  of  corporation,  see  Cor* 
porationt,  H  134-141. 

Of  city  councils,  see  Municipal  Corpora- 
tions, 11 100-106. 

Of  school  districts,  see  iScftoolc  and  School 
Dittrictt,  SI  102-117. 

MEMORANDUM. 

Sufficiency  to  satisfy  statute  ot  frauds,  see 
Frauds,  Statute  of,  IS  129-154. 

MERCER. 
Of  eontracts,  see  Oontracta,  SSS44-S68. 
Of  estates,  see  Eatatet,  IS  7-20. 

Of  cause  of  action  in  Judgment,  see 
Judgment,  XIIL 

Of  mechanic's  Hen  with  mortgage,  see 
Mechanic*'  Liens,  \  227. 

Conveyance  of  mortgaged  property  to 
mortgagee,  see  Mortgage,  ||  332-341. 

MILEAGE. 
Compensation  of  a  sheriff,  see  8heri1f$  and 
Con9taJ>U$,  SS  39-42. 

MILLS. 

Right  to  water  supply,  see  Water  and 
Watercounea,  VII. 


MINORS. 

See  Infanta. 

MISJOINDER. 

Of  causes,  see  Actions. 

Of  parties,  see  Parties,  ||  89-99. 

MISNOMER. 

See  Partiea. 

MISREPRESENTATION. 

See  Fraud. 

Effect  on  bonds  in  aid  of  railroads,  sn 
Rotlroada.  SS  3^34. 

As  grounds  for  canceling  instrument  ot 
conveyance,  see  Cancelation  of  Inatrunenti, 
IS  8-10. 

In  sale  ot  goods,  see  <SaIe«.  II  2M1. 
In  sale  of  land,  see  Vendor  and  Psrchoier, 
IS  33-38. 

MISTAKa 
Effect  on  account,  see  Account  Statad, 
II  7-9. 

Effect  of  occupying  land  under,  see  Ad- 
verse Poaaegaion,  ||  117-120. 

In  Quoting  freight  rates,  see  Carrim, 
1124. 

Validity  of  contract,  see  Contracta,  1171,72. 

Allegation  of  mistake  in  action  on  cove- 
nant, see  Covenanta,  1 61. 

Effect  of,  in  claim  for  mechanics'  llesi. 
see  Mechanics'  Liens,  III. 

Validity  of  deed  excluded  under  mlsUke, 
see  Deeds,  1 124. 

Of  fact  in  selecting  remedy,  effect,  set 
Election  of  Remedies.  fi|  25-27. 

Grounds  f<M-  equitable  relief,  set  XfnUr. 
IS  13-16. 

Grounds  for  equitable  relief  agllBSt  Jodf- 
ment.  see  Judgment.H  364-369. 

Grounde  for  new  trial,  see  Keto  TriA 
11,  C. 

Recovery  of  payments  made  by,  see  Pay- 
ments. H  103-106. 

Ground  for  reformation  ot  instrument,  see 
Reformation  of  Inetrumenta,  SI  11-21. 

Validity  of  contract  of  sale,  see  SbIm,  I**- 

Of  statement  in  stipulation,  effect,  see 
Stipulation,  |16. 

In  taxation,  see  Taxation,  81222-286. 

Liability  of  telegraph  or  ielepboae  coa- 
panics  for  mistake  in  sending  mssswe,  k* 
Telegraph  and  Telephone  Compania*,  lU^' 
86. 
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In  deed  u  operating  to  eraato  a  trust,  see  MIXED  ACTIONS. 

Tru9i».  St  82-M.  Right  to  jury  In,  see  Jury,  H  19-26. 

Ground  for  rescission  of  contract  to  pur*  MODIFICATION, 

chase  land,  see  Vendor  and  Pnreftuer,  1124.  Of  contract  see  Contractt,  ||23a'268. 


MONEY  LENT. 


1.  (1898.)  In  an  action  on  a  dishonored 
check,  alleged  to  have  been  drawn  by  de- 
fendant's general  agent  In  pasnnent  of  serv- 
ices rendered  by  plaintiff  as  agent  of  de- 
fendant, in  the  nature  of  a  common  count  of 
money  loaned,  the  evidence  fails  to  sustain 
such  a  claim.  Penn  Mutual  Life  Ins.  Co.  v. 
Conouffhy,  54  Neb.'  123  (74  N.  W.  422). 

2.  (18M.)  A  lent  money  to  B  A  C.  part- 
ners. Certain  moneys  were  thereafter  paid 
by  B  to  A.  A  receiver  was  appointed  to 
trind  up  the  partnership,  and  B,  without 
authority  from  A  and  without  her  knowl- 
edge, proved  her  whole  claim  against  the 
firm  and  secured  its  allowance  without  de- 
duction of  the  moneys  paid  by  B.  A  dlri- 
dend  was  paid  A  on  the  claim,  but  she  did 


not  know  when  she  received  it  that  her 
claim  had  been  so  presented  and  allowed, 
and  the  payment  made,  was,  together  with 
the  moneys  paid  by  B,  less  than  the  debt 
to  her.  In  a  suit  by  B  to  recover  the  moneys 
paid  by  htm  as  moneys  lent,  held  that  A 
was  not  by  the  foregoing  facts  estopped  to 
assert  that  such  moneys  had  been  paid  by 
B  to  her  as  partial  payments  of  ttie  linn 
debt  and  not  as  a  loan.  Fon  v.  Btreator,  67 
Neb.  389  (77  N.  W.  764). 

3.  (1903.)  One  cannot  recover  as  for 
money  loaned,  on  a  iwtltlott  which  charges 
the  defendants  with  no  other  liabtU^  than 
that  of  indorsers  of  a  promissory  not*. 
Harnett  v.  HoldregSt  i  XJnof.  114  (97  N. 
W.  448). 


MONEY  PAID. 


ANALYSIS. 
Implied  promise  to  pay,  }{  1, 3. 
Bxpreas  contract  to  repay,  S 13, 4. 
Pleadingr,  1  5. 
Zrldence,  f  1 6-8. 
Instructions,  |9. 
Question  for  jury,  |  la 


^pUed  promise  to  pay. 

1.  (1889.)  Defendant  having  paid  cer- 
tain sums  as  interest  on  certain  school 
lands,  which  accrued  to  the  benefit  of  the 
plaintiff,  he  is  entitled  to  be  repaid  the  nune 
with  interest  Cobbey  v.  Knafip,  28  Neb. 
168  (44  N.  W.  104). 

2.  (1900.)  Plaintiff,  a  freight  agent  of  a 
railroad  company,  delivered  to  defendant, 
upon  his  pronlaa  to  pay  therefor,  freight 
upon  whidi  wsa  an  unpaid  balance  of 
charges.  Held,  That  on  plaintiff  being  com- 
pelled to  pay  the  charges  to  company,  de- 
fendant became  liable  to  plaintiff  therefor. 
Orand  Island  STercantile  Co.  v.  McMeans, 
«0  Neb.  373  (83  N.  W.  172). 

B^ress  contraot  to  repay. 

S.  (1831.)  Where  two  persons  contract 
to  raine  wheat  on  shares,  the  expense  of 


threshing  to  be  divided,  and  one  bears  the 
whole  cost  of  tbreshlBg,  one-half  by  giving 
his  note,  the  other  half  paid  In  cash,  he  may 
maintain  an  action  for  money  paid  against 
.  the  other.  Peck  v.  Trumhull,  12  Neb.  13S 
(10  N.  W.  572). 

4.  ( 1897. )  "Where  a  party  purchased 
property  at  an  execution  sale  and  paid  the 
purchase  price  therefor,  at  the  request  of 
the  execution  defendant  to  whom  such  prop- 
erty was  subsequently  delivered,  such  party 
is  entitled  to  recover  the  amount,  of  such 
payment  from  the  execution  defendant,  even 
though  the  execution  sale.  In  law,  was  un- 
authorized and  void.  Wright  v.  Morse,  6S 
Neb.  3  (73  N.  W.  211). 

Pleading. 

5.  (1902.)  Where  plaintiff's  claim  is  for 
money  laid  out  and  expended  for  defendants 
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at  their  reqvest,  and  Is  met  in  the  county 
coart  \xf  A  general  denial  and  an  aitegattoa 
that  the  money  was  paid  by  plaintiff  as 

guarantor  of  a  note  signed  by  defendants, 
but  which  subsequently  bad  been  altered  In 
various  material  respects  without  defend- 
ants' assent,  and  that  Its  payment  was  never 
requested  by  the  answering  defendant,  a  lob- 
seqnent  amendment  In  the  district  court  by 
which  the  answering  defendant  stated  that 
he  was  a  surety  only,  and  that  the  money 
was  paid  out  for  the  other  defendant's  ben- 
efit and  at  his  request,  Introduces  no  new 
Issue.  Ball  V.  Beaumont,  6$  Neb.  66  (93 
N.  W.  170). 

Sridence. 

6.  (1890.)  Bridence  In  an  acUon  on  Ou 
common  counts  heJd  to  sustain  a  verdict  ex- 
cept as  to  $14  borrowed  and  interest  FiUejf 
V.  Walker,  28  Neb.  606  (44  N.  W.  787). 

7.  (1900.)  Evidence  held  to  sustain  a 
verdict  for  plaintiff  In  an  action  for  money 
paid.  Grand  island  Mercantile  Oo.  v.  Mo- 
Meant,  60  Neb.  878  (83  N.  W.  17S). 

8.  (1906.)  Where,  upon  the  alteration 
of  a  note  and  an  action  for  money  paid  to 
defendant's  use  by  one  who  guaranteed  the 
note  is  brought  against  the  maker,  the  Jury 
hu  foand  that  andi  mos^  was  paid  to  «nd 


ICEIVED. 

for  the  sole  benefit  of  one  of  the  defendants, 
its  verdict  will  not  be  disturbed.  BaU  «. 
Beaumont,  78  Neb.  174  (102  N.  W.  8«4). 

Instructions. 

9.  (1902.)  In  an  action  for  money  psld 
by  plaintiff  as  a  guarantor  of  a  note,  where 
defendant  claims  that  the  note  had  been  al- 
tered, and  that  be  was  only  surety  thereon, 
an  Instruction  that  a  material  alteration  of 
the  note.  If  shown,  would  be  available  to 
the  defendant  only  In  case  the  jury  found 
that  he  was  surety,  and  that  the  plaintiff, 
when  making  the  alteration,  knew  that  fact. 
Aeld  erroneous,  but  binding  upon  the  Iniy. 
Ball  V.  Beaumont,  66  Neb.  66  (98  N.  W.170). 

Question  for  jury. 

10.  (190S.)  Where  a  material  alteratioB 
has  been  made  In  a  promiasorr  note,  whereby 
such  note  was  avoided,  and  an  action  la 
brought  against  the  makers  for  m<»ey  paid 
to  defendant's  use  by  one  who  guaranteed 
the  note,  procured  money  from  a  bank 
thereby  and  sent  it  to  one  of  the  makers, 
the  question  whether  or  not  the  money  was 
paid  to  one  of  the  defendants  for  his  sole 
benefit  or  whether  It  was  pi^  to  a  partnei^ 
ship  composed  of  both  defendants,  or  the 
transaction  adopted  and  ratified  by  the 
partnership.  Is  a  question  for  the  Jury.  Boli 
V.  Beaumont,  78  Neb.  174  (108  N.  W.  lU). 


MONEY  RECBIVBD. 

ANALYSIS. 
Implied  contract  to  repay,  1 1. 
PerMna  liable,  H  8-4. 

lilabillty  of  adverse  claimant  to  realty,  as  for  ren^  1 5. 

Koney  paid  on  void  or  voidable  contract,  ||6p7. 

Amount  of  recovery,  ||  ^  8. 

Limitations,  t  la 

jwiidlction  of  courts,  1 11. 

Vanne,  {(  12, 13. 

Fleadiny,  li  14-8a 

BvldMice,||21,8fl. 


CSOSS-RKraBEffCIS. 

See,  also,  ironey  Paid. 

Action  by  dlent  to  recover  mon^  rt- 
celved  by  attorney,  see  Attorney  and  OHent, 
H  84^6. 

Implied  emtraet  to  repay. 

1.  (1908.)  Wherever  one  person  has 
money  to  which  in  equity  and  good  con- 
science another  Is  entitled,  the  law  creates 
a  promise  by  the  former  to  pay  it  to  the 


latter  and  the  obligation  may  be  enforced 
by  assumpsit  Sftate  of  Devrie*  V.  Baw- 
hint,  70  Neb.  666  (97  N.  W.  798). 

Persons  liable. 

2.  (1887.)  Money  collected  by  a  recdver 
acting  under  a  void  appointment,  as  loA, 
may  be  recovered  from  him  by  the  party  en* 
tltied  to  it  In  an  action  for  money  bid  aad 
received  to  the  use  of  the  plaintiff.  Jo%a»oa 
V.  Powere,  21  Neb.  893  (81  N.  W.  II)- 
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3.    (1898.)   An  agent,  the  fact  of  agency    fendants,  to  whom,  as  attorneys  at  law,  tbe 


and  name  of  principal  being  disclosed,  who 
receives  money  for  his  principal  which  he 
falls  to  pay  to  tbe  latter,  le  not  liable  to  the 
I>ayer,  either  In  an  action  for  conversion  or 
for  money  had  and  received.  Huffman  v. 
A'ewmon,  55  Neb.  713  (76  N.  W.  409). 

4.  (1906.)  Where  a  party  went  into  a 
bank  to  make  a  time  deposit  and  asked  the 
president  of  the  bank  what  interest  would 
be  paid,  to  which  a  reply  of  four  per  cent, 
woald  be  paid,  and  instead  of  a  certificate 
of  deposit,  the  president  gave  his  personal 
note  signed  in  his  individual  capacity,  the 
bank  la  llabl«  to  such  person  as  a  depositor 
for  money  received.  Heim  v.  First  Nat. 
Bmk  of  Hvmioldt,  76  Neb.  831  (107  N.  W. 
1019). 

IdablUtj-  of  advezM  claimant  to  realty  o 
for  rent. 

5.  (1902.)  One  who  is  In  adverse  pos- 
session of  premises  under  a  tax  deed  is  not 
liable  In  an  action  for  money  bad  and  re- 
ceived on  account  of  rents  rewlved  by  him 
while  80  In  possession  to  the  holder  of  tbe 
legnl  title  who  has  never  asked  or  obtained 
possession.  Phanis  In*.  Oo,  v.  Soyt,  3  Unot 
94  (91  N.  W.  186). 

lEcokey  paid  on  void  or  voidable  contract. 

6..  (1890.)  Where  the  buyer  of  a  con- 
tract to  sell  a  stock  of  goods  has  paid  |500 
on  the  contract  and  afterward,  because  of 
misrepresentations,  refuses  to  go  farther 
with  the  contract,  he  is  entitled  to  recover 
back  Uie  pi^ent  so  made  In  an  action  for 
money  had  and  received.  Mizer  v,  BrUtoit 
80  Neb.  138  (46  N.  W.  293). 

7.  (1903.)  Where  money  is  paid  on  a 
contract  the  consideration  of  whlcb  has 
wholly  failed,  a  recovery  may  be  had  as  for 
money  had  and  rftosived.  Warder,  JSimV 
nelt  4  aie9$ner  Oo.  v.  Mper$,  70  Neb.  15  (96 
N.  W.  992). 

Amount  of  recovery. 

8.  (1887.)  If  In  an  action  for  money  It 
is  shown  that  payments  have  been  made  or 
money  collected  upon  tbe  same  account 
after  the  commencement  of  the  suit,  by  judg- 
ment In  a  foreign  court  or  otherwise,  the 
recovery  can  only  be  for  the  balance  re- 
maining due.  But  before  a  defense  of  that 
kind  can  be  made,  the  Issue  must  be  pre- 
sented In  the  pleadings.  Savaffe  v.  Aikettt 
21  Neb.  606  (33  N.  W.  241). 

9.  (1896.)  In  an  action  soMy  for  money 
alleged  to  have  hoen  eoHected  by  the  de- 


collectlon  of  tbe  same  had  been  intrusted,  a 
recovery  for  damages  resulting  from  an  un- 
authorized appearance  by  defendants  as 
attorneys  at  law  In  an  action  entirely  In- 
dependent of  the  aforesaid  collection  cannot 
be  sustained.  Scott  v.  Kirahbaum,  47  Neb. 
381  (66  N.  W.  448). 

ZJmitatlons. 

10.  (190L)  An  action  for  money  had 
and  received  must  be  brought  within  four 
years  from  receipt  of  the  money.  Murphy 
V.  City  of  Omaha,  1  Unot  488  (96  N.  W. 
680). 

Jurisdiction  of  courts. 

11.  (1886.)  County  judges  and  Justices 
of  peace  have  jurisdiction  in  action  for 
money  had  and  received,  brought  to  recover 
back  a  deposit  or  money  paid  upon  an  agree- 
ment for  the  purchase  and  sale  of  land, 
where  defendant  omits  or  refuses  to  per- 
form bia  agreement  to  convey  the  same. 
Mushruah  v.  Deveraux,  20  Neb.  49  (28  N. 
W.  847). 

Venue. 

12.  (1897.)  An  action  in  the  nature  of 
one  for  money  bad  and  received  lies  wher- 
ever the  defendant  has  obtained  possession 
of  money  which,  ex  crffuo  et  bono,  he  ought 
to  refund,  and  it  Is  proper  to  bring  the  ac- 
tion against  the  party  who  baa  received  the 
money.  Softool  District  v.  Thompeon,  61 
Neb.  857  (71  N.  W.  728). 

13.  (1903.)  An  action  for  money  had 
and  received  will  lie,  where  tha  defendant 
has  obtained  possession  of  money  which  In 
equity  and  good  conscience  he  ought  to  re- 
fund. Mccormick  Sarvesting  Machine  Oo. 
V.  8Ure$,  68  Neb.  482  (94  N.  V.  639). 

Pleading. 

14.  (1892.)  Where  the  defendant  claims 
money  as  due  him  under  a  contract  with 
the  plalntU^  he  must  plead  the  fact  show- 
ing his  right  to  retain  the  same.  Smith  v. 
Wioton,  35  Neb.  460  (53  N.  W.  374). 

15.  (1892.)  Iq  an  action  In  substance 
for  money  had  and  received,  a  general  de- 
nial only  puts  In  Issue  the  receipt  of  ttie 
money.  Smith  v.  Wiffton,  35  Neb.  460  (63 
N.  W.  374). 

16.  (1902.)  The  allegations  of  defend- 
ant, in  an  action  simply  for  money  had  and 
received,  that  tbe  money  was  rent  for  real 
estate  adversely  held,  may  state  a  d^ense, 
but  does  not  deprive  th«  Justice  of  Jurlsdie- 
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tion.  Phomix  Int.  Co.  v.  Hoyt,  3  Unof  M 
(91  N.  W.  186). 

17.  (1903.)  In  an  action  for  money  had 
and  received  against  a  garnishment  plain- 
tiff, who  answers  that  such  money  was  paid 
to  him  by  the  garnishee  under  order  of  the 
county  court  In  the  garnishment  proceeding, 
a  reply  alleging  that  such  order  had  been 
vacated  at  a  subsequent  term,  sUtes  no  de- 
fense, to  the  answer,  since  the  county  court 
has  no  jurisdiction  to  set  aside  such  an  or- 
der at  a  subsequent  term.  McCormick  Har- 
vesting Machine  Co.  v.  Sttrea,  68  Neb.  432 
(94  N.  W.  629). 

18.  (1906.)  Where  a  petition  Is  for  money 
had  and  received,  the  answer  pleads  pay- 
ment by  check,  and  the  reply  alleges  facts 
negativing  and  disputing  the  payment  al- 
leged In  the  answer,  the  reply  is  not  con- 
sistent with  the  petition,  and  It  is  error  to 
strike  out  its  allegations.  But  where  uroot 
is  admitted  of  the  allegations  stricken  from 
the  reply,  the  error  ia  without  prejudice. 
Patterson  v.  First  Xat.  Bunk  of  Humboldt 
73  Neb.  384  (102  N.  W.  765). 

19.  (1906.)  In  an  action  by  the  vendor 
of  land,  against  the  vendee,  to  recover  the 
amount  of  the  purchase  price  that  the  lat- 
ter induced  to  he  returned  to  him  after  pay- 
ment to  a  third  person  who  held  the  deed 
for  delivery  on  payment  of  the  price,  it  Is 
not  necessary  to  allege  in  the  petition  that 
plalnttft  was  the  owner  of  premises  sold. 
Fike  V.  mt.  7«  Neb.  439  (107  N.  W.  774). 


20.  (1907.)  In  an  action  by  a  principal 
against  a  broker  to  recover  money  received 
for  the  sale  of  land,  the  petition  examined, 
and  held  sufflclOTt  to  state  a  cause  of  action. 
Wells  V.  Cochran,  78  Neb.  612  (lU  N.  W. 
381). 

Bvldence. 

21.  (1889.)  A.  being  the  owner  of  a  cer- 
tificate of  deposit  for  |1,000,  a  ctieck  for 
$900,  and  another  check  for  $81.78,  placed 
the  same  In  the  hands  of  T.  for  presentation 
and  collection,  and,  as  a  method  of  keeping 
an  account  thereof  and  of  the  money  to  be 
received  thereon,  took  a  promissory  note 
from  T.  at  thirty  days  for  (1,981.78.  T.  pre- 
sented the  small  check,  which,  after  protest, 
was  paid.  Afterwards,  and  before  the  ma- 
turity of  the  note,  T.  returned  the  eertiflcate 
of  deposit  and  large  check  and  paid  the  net 
proceeds  of  the  small  check  to  A.,  who  re- 
ceived the  same  and  delivered  up  the  note 
to  T.  In  an  action  by  A.  against  T.  for 
money  bad  and  received,  held,  that  a  plea  of 
payment  was  unnecessary  to  let  In  proof  of 
the  above  transaction  as  a  defense.  Amoi 
V.  Tovmtend,  27  Neb.  816  (44  N.  W.  32). 

22.  (1906.)  Evidence  in  an  action  by  i 
vendor  of  land  to  recover  from  the  pur- 
chaser the  amount  of  the  purchase  price 
fraudulently  procured  from  a  third  perwm 
after  payment,  held  sufRdrntt  to  mstaln  t 
verdict  for  plaintiff.  Fike  v.  Oti,  78  Net. 
439  (107  N.  W.  774). 


MONOPOLIES. 

ANALYSIS. 
Statutory  provislonB,  (§  1-4. 
Power  to  grant  exclusive  privilege,  U  5-7. 
Application  of  common  btw,  §  8. 
Contraetji  in  restraint  of  trade,  9| 
Combinationa  prohibited,  SS  12-16. 
Action  for  danuigea,  55  17,  IH. 
DtesolTlng  or  forfeiture  of  charter. 

 -Nftture  of  action,  8$  lB-22. 

 Jurisdiction  of  equity,  |B3. 

 Bridance,  15  S4-Sa 

 -Abatement  by  death  of  plaintiff,  5  37. 

Ckws-Refebences.  en  and  dealers  In  articles  of  commeree  from 

Labor  unions,  see  Trade  Unions.  combining  for  the  purpose  of  lessening  com- 

Btght  to  exclusive  use  of  name,  see  Trade-  petition,  regulating  production,  and  Increas- 
Marks  and  Trade-Names,  H  9-11.  ing  profits,  and  to  secure  to  the  public  the 

Statutory  provisions.  benefits  of  fair  competition  In  trade.  Dovn- 

1.    (1898.)    Chapter  69.  Session  Laws  of  ^eb.  386  (76  N.  W.  900). 

1889,  was  designed  to  prevent  manufactur-        2.    (1900.)    Sections  3  and  4  of  the  "AnU- 
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trust  Law"  (Comp.  SUts.  189»,  ch.  »la), 
pcDVidlng  for  ousting  corporations  by  civil 
action  from  the  exercise  of  powers  and  prlv- 

lteg«  which  have  been  abused,  Is  derlara- 
tory  of  the  common  law.  State  v.  Standard 
Oil  Co.,  61  Neb.  28  (84  N.  W.  413;  87  Am. 
St.  Rep.  449). 

3.  (1906.)  The  anti-trust  act  of  1897, 
known  as  the  "Gondrlng  Act,"  was  repealed 
by  implication  by  the  anti-trust  act  of  1905, 
known  as  the  "Junkln  Act,"  except  as  to  the 
first  section  thereof  defining  "trusts."  Stmte 
V.  Omaha  Elevator  Co.,  75  Neh.  «37  {IW  N. 
W.  979). 

4.  (1906.)  The  acts  Of  1887  and  1897  pro- 
hibiting combinations  by  grain  dealers  and 
others  to  fix  the  price  of  grain,  etc.,  do  not 
except  such  dealers  from  the  operation  of 
the  later  general  anti-trust  acts  of  1897  and 
1905,  applying  to  all  Illegal  combinations  to 
fix  prices,  etc.  State  v.  Omaha  Elevator  Co., 
75  Neb.  637  (106  N.  W.  979). 

Pover  to  grant  exclnsiTe  privilege. 

5.  (1894.)  A  contract  of  a  city  with  one 
to  remove  garbage  Is  not  void  in  that  It  Is 
exclusive.  Smitey  v.  MacDonald,  42  Neb.  5 
(60  N.  W.  355;  47  Am.  St.  Rep.  684;  27  L. 
R.  A.  640). 

6.  (1895.)  The  state  may  confer  upon  a 
municipal  corporation  In  the  exercise  of  po- 
lice power  authority  to  grant  an  exclusive 
privilege  for  the  removal  of  garbage. 
Coombs  V.  MacDonald,  43  Neb.  632  (62  K. 
W.  41). 

7.  (1902.)  A  municipality  may  grant  an 
exclusive  privilege  to  one  person  to  remove 
noxious  and  unwholesome  substances  which 
are  nuisances  per  se.  Her  v.  Ro$s,  64  Neb. 
710  (90  N.  W.  869;  97  Am.  St  Rep.  676;  57 
L.  R.  A.  895). 

Application  of  common  law. 

8.  (1895.)  The  doctrine  of  comunon  law, 
that  moBopoUea  are  odious  and  therefore  i^ 
1^1,  has  reference  to  such  franchises  and 
agreements  as  tend  to  restrict  trade,  and 
does  not  apply  to  police  regulations  In  the 
interest  of  public  health  or  morality.  Coombs 
V.  MacDonald,  43  Neb.  632  (62  N.  W.  41). 

Contraets  In  restraint  of  trade. 

9.  (1890.)  A  contract  in  total  restraint 
of  trade  In  the  state,  and  which  tends  to 
prevent  competition  in  an  article  of  com- 
merce and  create  a  monopoly  therein,  is  null 
and  void,  and  a  like  rule  applies  to  a  con- 
veyance execnted  for  a  like  use,  being  an 
unlawful  purpose,  Is  therefore  ultra  vires. 


State  V.  Kebraeka  Ditmiinff  Oo^  29  Neb.  709 

(46  N.  W.  155). 

10.  (1898.)  All  contracts  In  restraint  of 
trade  are  not  forbidden  by  the  anti-trust 
law,  but  only  such  as  are  entered  Into  by 
parties  who  are  "engaged  in  manufacturing, 
selling,  or  dealing  in  the  same  or  any  like 
manufactured  or  natural  products.  Down- 
ing V.  Lewis,  56  Neb.  386  (76  N.  W.  900). 

11.  (1900.)  A  contract  of  purchase,  the 
main  purpose  of  which  is  to  secure  a  mo- 
nopoly, is  contrary  to  public  policy  and  wili 
not  be  enforced.  Wittenberg  v.  MoUyneaux. 
60  Neb.  583  (83  N.  W.  -842). 

Combinations  prohibited. 

12.  (1894.)  A  contract  not  to  use  prem- 
ises for  hotel  purposes  is  not  within  the  pro- 
visions of  the  anti-trust  law.  Mollyneaux  v. 
Wittenberg.  39  Neb.  547  (58  N.  W.  502). 

13.  (1898.)  A  laundry  Is  not  a  manu- 
facturing establishment  within  the  meaning 
of  chapter  69,  Session  Laws  of  1889.  Down- 
ing V.  Lewis,  56  Neb.  386  (76  N.  W.  900). 

14.  (1902.)  An  association  of  retail  deal- 
ers in  lumber,  organized,  as  stated  by  its 
constltuUcm,  to  prevent  Its  members  from 
being  subjected  to  competition  at  wholesal- 
ers, which  requires  a  fixed  amount  of  stock, 
continuously  carried,  to  entitle  a  dealer  to 
numbership,  and  levies  upon  and  collects 
from  wholesale  dealers  a  penalty  In  case 
they  make  sales  to  consumers  directly  or  to 
retail  dealers  not  eligible  to  membership  in 
the  association,  la  unlawful  under  section  1, 
chapter  91a,  Compiled  Statutes.  Ctelcnd  v. 
Anderson,  66  Neb.  252  (93  N.  W.  306). 

16.  (1902.)  Under  the  provisions  of  sec- 
tion 1,  chapter  91a,  Compiled  Statutes,  the 
number  of  dealers  who  engage  in  unlawful 
combination  to  prevent  competition  and  tlie 
proportiim  they  bear  to  the  whole  number 
of  dealers  In  the  same  trade,  la  not  matertel. 
Cleland  v.  Anderson,  66  Neb.  262  (92  N.  W. 
306). 

16.  (1902.)  Where  the  express  object  of 
an  association  of  retail  dealers  Is  to  prevent 
competition  by  wholesalers  in  selling  to  con- 
sumers directly,  or  to  retail  dealers  not  eli- 
gible to  membership  In  the  association,  the 
acts  of  any  of  its  members  or  of  any  per- 
sons acting  in  concert  with  them,  In  en- 
deavoring to  prevent  or  hinder  sales  hy 
wholesale  dealers  to  a  particular  retail 
dealer  not  eligible  to  membership,  are  In 
furtherance  of  the  common  design,  and  may 
be  shown  In  evidence  against  all,  whether 
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directly  participated  In  or  expressly  authot^ 
Ised  by  the  association  as  a  whole  or  not 
Cleland  v.  Anderaon,  66  Neb.  252  (92  N.  W. 
306). 

Action  for  damages. 

17.  (1902.)  A  dealer  vho  is  Injured  in 
any  way  by  an  unlawful  combination  of  re- 
tailers to  prevent  sales  by  wholesalers  to  con- 
sumers, may  biii^  an  action  under  section 
11,  chapter  Ha,  Compiled  Statutes,  against 
the  members  thereof,  or  any  one  or  any 
number  of  them,  to  recover  his  damages. 
Olehmd  v.  Anderton,  66  Neb.  252  (92  N.  W. 
306). 

18.  (1902.)  In  an  action  for  damages 
against  persons  engaged  in  an  unlawful  com- 
bination In  restraint  of  trade.  If  the  partici- 
pation of  one  or  more  of  the  defendants  is 
not  aufflclently  shown,  the  court  should,  be 
requested  to  Instruct  that  the  evidence  can 
only  be  considered  against  those  whose  aetd 
or  declarations  are  proved.  Cleland  v.  An- 
derton,  66  Neb.  252  (92  N.  W.  806). 

Dissolving,  or  forfeiture  of  charter. 
—  Nature  of  action. 

19.  (1900.)  The  action  provided  for  in 
section  4  of  the  "Anti-trust  Law"  (Comp. 
Stats.  1899.  eh.  91a),  to  prohibit  foreign  cor^ 
po rations  from  doing  business  in  this  state. 
In  contravention  of  our  laws,  1b  a  civil  ac- 
tion both  in  substance  and  form.  State  v. 
Standard  Oil  Co.,  61  Neb.  28  (84  N.  W.  418: 
87  Am.  St.  Rep.  449). 

20.  (1902.)  An  action  for  conspiracy 
whereby  plalntift  was  "driven  out  of  busi- 
ness as  a  dealer  in  lumber,"  under  section 
11,  chapter  91a,  Compiled  Statutes,  1901,  Is 
an  action  in  tort,  and  does  not  arise  "from 
the  unlawful  taking  or  detention  of,  or  in- 
Jury  to,  his  property,'*  within  the  meaning 
of  the  federal  bankrupt  act  Clektnd  v.  An- 
derton,  66  Neb.  276  (98  N.  W.  1076). 

21.  (1906.)  Quo  iDorranto  Is  the  proper 
remedy  to  put  an  end  to  corporations  for 
violating  tha  anti-trust  laws.  State  v. 
OmoAa  Blevator  Oo^  75  Neb.  664  (106  N.  W. 
979). 

22.  (1906.)  In  an  action  under  the  stat- 
ute, commonly  called  the  "Junkiu  Act" 
(laws  1906,  eh.  162),  to  obtain  an  Injunction 
restraining  violations  of  the  act,  the  court 
la  not  authorized.  In  the  fliat  instance,  to 
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declare  a  forfMture  of  the  charters  of  cor 
porations  found  to  have  violated  Qie  net. 
State  V.  Omaha  Elevator  Co^  76  N^  664 
(106  N.  W.  979). 

Jurisdiction  of  equity. 

23.  (1906.)  Equity  has  no  power  or  ju- 
risdiction to  dissolve  and  put  an  end  to  cor- 
porations unless  expressly  authorli«d  to  so 
do  by  statute.  State  v.  Omaha  Slevator  Co., 
76  Neb.  654  (106  N.  W.  979). 

— Evidence. 

24.  (1902.)  Bvldence  of  acts  and  declara- 
tions of  persons  alleged  to  have  been 
engaged  In  an  unlawful  combination  in 
furtherance  of  Its  purpose,  Is  admissible  not 
only  to  charge  the  several  persons  engaged 
therein  with  the  consequences  of  such  actE, 
but  also  to  establish  the  existence  and  ex- 
tent of  the  combination.  Cleland  v.  Ander- 
son, 66  Neb.  262  (92  N.  W.  306). 

26.  (1906.)  When  It  l8  found  that  sn 
unlawful  combination  of  grain  dealers  has 
violated  the  anti-trust  law  for  a  number  of 
years  It  may  be  presumed  that  such  acts 
will  be  committed  In  the  future.  State  v. 
Omaha  Elevator  Co.,  76  Neb.  664  (106  N.  W. 
979). 

26.  (1906.)  Bvldence,  In  an  action  by 
the  attorney  general  to  perpetually  enjoin  a 
combination  of  grain  dealers  from  farther 
doing  business  in  the  state,  as  violating  the 
anti-trust  laws,  sustabu  n  finding  of  a  ref- 
eree granting  such  restraining  order.  State 
V.  Omaha  Elevator  Co.,  76  Neb.  664  (106  N. 
W.  979), 

Abatement      death  of  plaintiff. 

27.  (1902.)  By  virtue  of  section  466,  code 
of  civil  procedure,  an  action  under  section 
11,  chapter  91a.  Ck>mplled  Statutes,  would 
not  completely  abate  on  the  death  of  the 
plaintlfl  but  could  not  be  revived  and  main- 
tained by  hla  personal  represoitatlve.  Cle- 
land V.  Anderson,  66  Neb.  SS2  (82  N.  W. 
306). 

MONTH- 
Ueanlng  of,  see  Time,  If  8-4. 

MORTALITY  TABLES. 

AdmlsBlblUty  In  dvll  actions,  sea  Evi- 
dence, SI  339-360. 

See,  ftlM,  Damagw,  lllSB-lSto;  Death, 
118841. 
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MORTQAQES. 
ANALYSIS. 

I.  BEQ17IBXTES  AND  VAUBITT. 

CA)  HfttoM  and  MM&tUla  of  conveyMiM  Ha  Menxlty. 
Nfttnre  of  mortage  In  general,  H  1-^ 
What  law  governa,  |  5. 
Persona  who  may  make  mortgage,  ||  6-8. 
Pn^erty  which  may  he  suhjeot  of  mortgage,  Si  0-11. 

Homeatead  interest  in  public  lands,  ||  18-18. 
Debts  or  liabUlties  which  may  be  seoored,  f  Sa 
Consideration,  ||  81-33. 

Assignment  of  contract  aa  mortgage,  }|  84r87. 
Abaolnte  deed  as  mortgage,  iS  36-D7. 

— -     Iiimitatlon  of  action  to  declare  deed  a  mortgage,  II  68, 99. 

 Erldence  as  to  character  of  Instrument,  If 

(B)  Wmm  and  contents  of  instruments. 

Vaeosaity  of  writing,  ||  73, 74. 

Snfldeney  of  instrument  in  general,  ||  75, 7& 

Description  of  property,  {|  77, 78. 
ip)  Kxecntion  and  delivery. 

Xsueution,  1 78. 

Attestation,  ||80,  80a. 

Aeknowledgment,  ||  81-87. 

 Persons  who  may  taka  aoknowledgment,  |f  88-91. 

BeTenue,  stamps,  1 08. 
Delivery,  ||  03-05. 
CD)  Validity. 

Ztaud,  196. 
DnisM,  II 07-103. 

Cmtxact  for  exchange  of  seonrities,  1 104. 

Alteration,  ||  105-107. 

Cancelation  for  InTalidlty,  ||  108-lia 

n  BBCOBDIHO  AND  BXOISTBATION. 

Necessity  as  between  parties,  ||  111,  118. 

Zn.  C0N8TBUCTI0N  AND  OPXBATION. 

(A)  Qeneral  rules  of  construction. 

What  law  governs,  |i  113, 114. 

B^ngnant  clauses,  1 115. 

Construing  instruments  together,  ||  116-180. 

(B)  Parties  and  debts  or  liabilities  aeonred. 

Amount  of  debt,  1 181. 

Contingent  UabiUtiea,  1 188. 
(Q  Property  mortgi^d  and  estates  of  partlaa  therein. 

Property  included  in  description,  ||  188-185. 

Xortgage  on  undivided  portion,  |{  126, 187. 

Xrroneoas  recital  as  to  estate  of  mortgagor,  1 188. 

Estates  and  interests  of  parttee,  ||  188-134. 

 Under  absolute  deed  as  mortgage,  II 185, 136. 

00  prinlty. 

■cope  and  extent  of  lien,  1 137. 

Priority  aa  to  property  omitted  from  description  In  mortgage,  ||  188, 1S8. 
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Priority  as  to  pro-existing  liens  or  Incttmbrances,  ||  140,  141. 

Mortgage  on  exempt  property,  §9142,  143. 
-■■      Judgment  afterwards  becoming  dormant  or  Inoperatire,  H  144-14A> 
Judgment  rendered  pending  foreclosure,  fi  147. 
JCortgage  to  secure  future  ad-nmces,  St  148, 140. 
Priority  over  conT«3rance  without  eonsideratloii,  ||  160, 151. 
Priority  over  liens  for  matorUls,  |{  158-190. 
Priority  as  alTected  by  possession,  1 100. 
Priority  of  record,  S8  161-164. 

~  Judgment  in  action  commenced  prior  to  record  of  mortCitg% 

SI  166, 166. 

Actual  notice  of  mortgage  affecting  priority,  II 167-170. 
Beeord  of  mwtgage  as  notice,  S|  171-177. 

-  Defective  or  erroneous  record,  ||  176-188. 
Failure  to  record  mortgage,  SI  183-188. 

Estoppel  or  agreement  affecting  priority,  |8  180-197. 

■  ■      Release  or  postponement  of  mortgage  In  favor  of  subsaqaant  llcOt 

IS  108-200. 

Actions  to  determine  and  establish  rights,  ||  801-804. 
Bnforcameut  of  barred  lien,  |{  805, 806. 

XV.  BiaBTS  AND  LIABIUTIE8  OF  PABTIB& 

Possession  and  eontrol  of  property,  S|  807-810. 
Adverse  possession  by  mortgagoe.il 811, 818. 
Taxes  and  asseBsmenta  and  instnuue,  }|  813-884. 
Bents  and  profits,  11285-237. 
Improvements,  $S  238,  239. 

Payment  of  liens  and  incnmbranoes,|S  MO,  841. 
DealiBgp  and  tmnnutiaM  Mnroea  pttittes,  1 848. 
Znjuriea  to  property. 

-  ■  ■  —  Waste  by  mortgagor,  98  843, 844 

 Trespass  by  third  person,  |  846. 

Actions  on  indebtedness  secured,  SS  S46-860t. 

V.  AmONKENT  OF  MOBTGAOE  OB  DEBT. 

Vature  and  effect  of  assignment,  |  861. 

What  oonstltutes  assignment,  S  858. 

Transfer  of  debt  or  obUgmtlon  In  general,  ||  863-866. 

Assignmsnt  of  note  secured  by  mortgage,  U  807-861. 

  Asslgnmoit  of  part  of  note,  ||  868  866. 

Assignment  of  interest  coupons,  19  867-860. 
-Equitable  assignment  of  note  and  mortgage,  1 870. 
Attachment  of  note  and  mortgage,  9|  871, 878. 
Assignment  to  national  bank,  1 879. 
Consideration,  f  874. 
BwMrdlng,  |8  876-877. 

Bights  of  assignee  in  general,  ||87S,  879. 
Defenses  as  against  assignee,  IS  280-886. 

-  ■  '    Unrecorded  release  of  mortgage  f  887. 
Contract  to  assign  mor^^ge,  1 868. 

VI.  raAXTBFEB  OF  PBOPEBTY  MOBTGAaED  OB  OF  EQinTT  OF  BaDHBEPnOH. 

Execution  sale  of  equity  of  redemption,  H  888,  200. 

 Effect  of  BubsequMLt  foreclosure  of  mortgage,  {  891. 

Purchase  pe&^ng  foreclosure,  %  298. 
Title  and  rights  of  purchaser,  |fi  893-895. 

Liability  of  purchaser  for  mortgage  debt  In  general,  ||  896-889. 
Conveyance  subject  to  mortgage,  81  890a-302. 
Assumption  of  mortgage  debt  by  purchaser,  ||  308a-306. 
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— ^— Vromlse  to  pay  debt  as  part  of  porelias*  prlc^  ||  800-818. 

 Personal  UabtUty,  11813-310. 

■    -    Defenaes  available  to  purchaser,  SS  380-385. 
— —    Subsequent  rescission  of  contract,  |  326. 
Transfer  of  part  of  property,  §)  387-331. 
Conveyance  to  mortgagee,  li  338-341. 

VIZ.  PAYMENT  OB  PESPOBICANGB  OF  CONSITIOjr,  BXLBASE,  AlTD  UATXB- 

FACTION. 
Payment  of  debt,  H  848-346. 

PenKms  to  whom  payment  may  be  made,  ||  840-859. 
Effect  of  assignment  of  mortgage,  11800-870. 

Evidence  as  to  agency,  Si  371-384. 
Tender  or  payment  after  default,  H  385,  380. 
Deposit  with  clerk  pending  foreclosure  proceedings,  1 887. 
Conveyance  of  property  mortgaged,  §  388. 
Change  in  time  of  payment,  SS  389, 80a 
Besort  to  other  remedy,  f  301. 
Bet-off  debts  of  mortgagee,  S  398. 
Agreement  to  accept  property  in  Batisfactlon,  f  398. 
Effect  of  release  or  satisfaction,  §§  394,  39S. 
Partial  release,  §S  396-398. 

Belease  or  satisfaction  fraudulently  procured,  H  899-408. 
XTnauthoriaed  release,  1 408. 

Belease  by  mort^gee  after  assignment,  ||  404-407. 
—  —  Assignmoit  of  part  of  notes  secured,  i  408. 
Certificate  of  satisfaction  of  foreclosure  decree,  {  400. 
Penalty  for  failure  to  release,  H  410-412. 
Action  to  declare  mortgage  satisfied,  S  418. 
Entry  of  satisfaction  of  record,  {414. 
Betting  aside  release  or  satisfaction,  IS  416-419. 
Bights  of  third  person  making  payment,  {  480-480. 

VXII.  P0BECL08UBE  BT  EXEBCISE  OF  POWXB  OP  SALS. 
VaUdity  and  effect  of  sals,  |f  480-488. 

IX.  POBECLOSUBE  BY  ACTION. 

(A)  Nature  and  form  of  remedy. 
In  general,  S8  434, 486. 
Strict  foreclosure,  8S  430-441. 
Bemedies  in  personam  or  in  rem,  SS  448-444. 
Action  at  law,  SS  445,  440. 

Pendency  of  foreclosure  proceedings,  as  bav  to  othev  rsmadlss,  ||  4Mr-450;. 
joinder  with  other  action,  1 461. 
Bight  to  foroeloBs  and  conditions  prseedont. 
In  general,  S  468. 

Accrual  of  right  to  forclose,  IS  463-465. 
Default  in  payment  of  interest,  S  460. 
Default  in  |wyment  of  taxes,  S  467. 

Stipulations  for  maturity  of  debt  on  dsfavlt,  SS  468-470. 
Conditions  precedent,  S  471. 

Betum  of  locution,  SS  472-476. 
Defenses,  SI  47e-479a. 
■  -         Purchase  money  mortgage,  S  480. 
——Inconsistent  defenses,  $ 481. 
Estoppel  to  deny  validity  of  mortgage,  {}  488-486. 
Connter-elalm  and  set-off,  SS  486-490. 
Pendency  of  other  proceedings  to  recover  isbt,  ||  401-498. 
Persnis  entitled  to  foreclose,  SI  494-50a 
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 Batlfleatlon,  |  501. 

Estoppel  to  foreclose,  S  60S. 

Abatement  on  death  of  party,  ||  508, 60i. 

<0  Jorisdietion,  llmltatlona  and  laches. 
Jurisdiction,  ||  50D,  506. 
Limitations,  H  507-620. 

 Tolling  of  statnte,  f  f  6Sl-585a. 

Laohes,  {626. 

CD)  Parties  and  procesi. 

Plaintiffs,  H  587-630. 
Defendants. 

-  ■      Hecessary  parties,  {|  531-536. 

Effect  of  death  pending  aetion,  H  537>539. 

—  Proper  partlM,  11  540-546. 

Xnterrention,  IS  546, 647. 
Onardian  ad  litem,  1 648. 
Process,  {  549. 

Service  by  publication,  ||  560-556. 
Appearance,  1 556. 

<B)  Pleading  and  eridenee. 
Petition,  11557-668. 

 Other  proceedings  to  enforce  mortgage  or  debt,  f 1 568-980^ 

 Attachment  of  exhibits,  {|  570-674. 

Answer,  ||  575-684. 
Cross-petition,  1 685. 
Bepl7,|586. 

Amended  and  m^pplemental  pleadbigi^  ||  687, 968. 
Issues,  proof  and  Tarlance,  tl  580-608. 
Presomptlons  and  burden  of  proof,  IK  603-606. 
AdmlsslblUty  of  evidence,  ||  607-618. 
Weight  and  sufficiency  of  eridenee,  II 613-688. 

 Payment,  ||  684-641. 

— ^  Proeeedlngs  at  law,  ||  648-648^ 

QF)  Becelver. 

Appointment  of  receiver,  S|  650-665. 
Discretion  of  court,  fi  666, 

 Grounds,  IS  667-673. 

 Appeal,  11674,  676. 

Bights,  powers  and  duties  of  receiver,  |{  676, 677. 

<0)  Pindlngs  and  Judgment  or  decree,  and  execution. 
Xlndlng,  91678,679. 
Scope  and  extent  of  relief,  li  680-690. 
Perm  and  reqnlsltea  of  decree,  ||  687-699. 
Bendition  and  record  of  Judgment,  1 700. 
Interest  on  decree,  |§  701,  702. 
Waiver  of  objections  to  decree,  i  703. 
Amendment  or  modification  of  decree,  ||  704-708. 
Opening  or  vacating  decree,  |§  709-717. 
Conclusiveness  of  decree,  IS  718,  719. 
— ■      Persons  conduded,  ||  780-733. 

Mstters  concluded,  S§  734,  735. 
Bar  of  subsequent  foreclosure,  8S  738-740. 
Batisfactlon  of  Judgment,  H  760,  751. 
Bnforcement  of  decree,  If  752-754. 
Stay  of  execution,  |{  765-769. 

<^  Sal*.   (Bee  topic  Indicia!  Sales.) 
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(I)  Deficiency  and  personal  liability. 
Statutory  pioTlaloiu,  {|  770,  771. 

BetroaetiTe  operatlonf  H  773-779. 
Peraons  liable,  H  780-784. 

 Pnzchaaer  ammliig  mortgage,  fit  785-788. 

Effect  of  redtala  tn  nortgags,  1 789. 
Proceas  to  sustain  judgment  for  deficiency,  Si  790, 791. 
Waiver  or  forfeiture  of  right  to  deficiency,  S  79S. 
Concluaiveneaa  of  decree  of  foreclosure,  SS  793-798. 
Limitation  of  action  on  note  secured,  ||  799-801. 

Personal  Judgment  tor  debt  on  failure  to  satabUab  or  cntoroe  mortgagfl^ 
11802,803. 

Time  for  entry  of  defldoney  Judgment,  ||  804-815. 
IiiMi  of  Judgment  for  deficiency,  SI  816,  817. 
Enforcement  of  Judgment  tor  deficiency,  IS  818, 819. 
Hotlon  for  deficiency  Judgment,  8  S  880-828. 
■  ■      Notice  of  application,  i  823. 
Aetions  for  deficiency,  88  824, 82S. 

— :  Leave  of  court,  18  826-839. 

 Counter-claim,  H  830-832. 

 Pleading,  SS  833-839. 

<J)  JHsposition  of  procoeds  and  surplus. 
Disposition  in  general,  88  840,  841. 
Authority  of  attorney,  88  842,  843. 
Application  to  mortgage  debt,  88  844, 846. 
Debts  or  obligations  secured  by  same  mortgage,  |S  846-848. 
Alght  to  mzplna,  S|  849-856. 
ProcMdings  tor  distribution,  f  857. 
 Parties,  If  858, 859. 

Liability  of  sheriff  tor  tailor*  to  oollset  or  tnm  over  purdiue  prles^ 
SI  860-862. 
<^  Beviev. 

Appellate  Jurisdiction,  {  863. 
Doeislons  reriewablo,  SI  864-8ra 
Bight  of  mleir,  SI  871-874. 

PnsoBtation  and  reservation  in  lowsr  eonrt  of  grounds  of  review,  SI  875- 

880. 

Taking  and  perfecting  appeal,  1 890. 
Effect  of  appeal,  |8  801-897. 
Taxes  pending  appeal,  8  898. 
Becord,  |8  899-000. 
Beview,  88  910-013. 

 Persons  mtitled  to  all«g«  error,  1 014. 

 Presumptions,  SI  015-984. 

 Questions  of  thet,  verdict,  and  findings,  IS  029-029. 

 Harmless  error,  8  930. 

Effect  of  reveraal  after  distribution  of  proceeds,  8  931. 

Liability  on  supersedeas  bond,  81 932-930. 
<Ii)  Pees  and  costs. 

Attorneys'  fees,  IS  940-942. 

Pees  of  sheriff,  88  943-946. 

Costs  of  receivership,  S  946. 
(X)  Operation  and  effect. 

Satisfaction  of  debt,  8  047. 

Effect  on  numlng  of  statute  of  limitations  against  note,  IS  948-961. 

SBDSXPTIOir. 

Bight  to  redeem  in  general,  88  052-063. 
Persons  entitled  to  redeem,  88  964-968. 
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Time  for  ndemption,  i|  969-971. 
Amount  required  to  redeem,  SI  978-978. 
Compensation  for  Improvonents,  If  960-988. 
Bedemption  as  to  part  of  property,  11983-985. 
Waiver,  estoppel  and  laches,  H  986,987. 
Actions  to  redeem. 

 Jurisdiction,  1  988. 

 Limitation  of  action,  H  989-999. 

 Pleading,  6$  1000, 1001. 

 ETldenc^  i{  1008-1004. 

 Berlew,  §  1005. 

Operation  and  effect,  ||  1006-1006. 


Cboss-Refebekces. 
Acquiring  prescriptive  title  by  mortgage, 
see  Adverse  Possession,  ${  115,  116. 

Effect  of  alteration,  see  Alteration  of  /»• 
struments,  ||  32-36. 

Failure  to  release  as  grounds  for  cancel- 
ing mortgage,  see  Cancelation  of  Instru- 
ments, S  11- 

Right  of  mortgagee  to  dissolve  attach- 
ment, see  Attachment,  8|  285-290. 

Power  to  mortgage  corporate  property,  see 

Corporations,  %  332. 

Power  of  corporation  to  take  mortgage, 

see  Corporations,  8§  339.  340. 

Estate  of  curtesy  subject  of,  see  Curtesy, 
15. 

Execution  of,  ss  releasing  dower,  see 
Dower,  ff  24-26. 

Lien  of,  on  property  acquired  by  condem- 
nation proceedings,  see  Eminent  Domain,  || 
300-302. 

Rlg^t  of  mortgagee  to  appeal  in  eminent 
domain  proceedings,  see  Eminent  Domain, 
IS  233,  234. 

Necessity  of  filing  mortgage  for  allowance 
against  estates,  see  Executors  and  Adminis- 
trators, 18120,  121. 

Power  of  administrator  to  mortgage  estate 
property,  see  Executors  and  Administrators, 
SI  86,  87. 

Right  of  mortgagee  to  share  in  assets  of 
mortgagor's  estate,  see  Executors  and  Ad- 
ministrators,  IS  120,  121. 

Autfaeatlcation  for  admission  In  evidence, 
see  Eviden<x,  S  366. 

Validity  of  mortgage  given  In  preference 
to  one  creditor,  see  Fraudulent  Convej/ances, 
SI  163-163. 

Mortgase  1^  guardian  to  vard,  aee  OuarS- 

ion  and  Ward,  (  22. 

Transfer  or  Incumbrance  of  homestead, 
see  ffomesteads,  IS  84, 86. 


On  separate  property  of  majried  wMiwn, 
see  Husband  and  Wife,  ||  162-176, 

Insurable  Interest  of  mor^agee,  see  In- 
turance,  |{  68-70. 

Avoidance  of  Insurance  policy  for  mort- 
gage Incumbrance,  see  Insurance,  SS179-1S3. 

Forfeiture  of  policy  for  incumbrance  of 
premises,  see  Insurance,  SI  226-230. 

Right  to  forfeit  insurance  policy,  as  against 
mortgage  of  property,  see  Insurance,  11247- 

251. 

Rights  of  mor^agee  under  mortgage  exe- 
cuted pending  suit,  see  Lis  Pendens,  1 26. 

Rights  of  life  tenant  after  paying  off  mort- 
gage on  estate,  see  Life  Estates,  IS  8-14. 

Marshaling  liens,  see  MarshaUnff  Assets 
and  Securities. 

Payment  of  mort«nige  as  cmiditlon  prece- 
dent to  quieting  title,  see  Quieting  Titk, 
i§  16-19. 

On  street  railroads,  see  Street  Ratlroai*, 

SS  16-23. 

Property  covered  by  mortgage  given  by 
street  railway  company,  see  Street  RatlnHiAt, 
S19. 

Power  of  trustee  to  execute  mortgage,  see 

Trusts,  S  116. 

I.  BBQUISITBS  AND  TALIDITT. 
A.  Nature  and  Essentialji  oi  ConTflTniues 

as  Security. 
Nature  of  mortgage  in  general. 

1.  (1877.)  A  deed  of  trust  Is  a  mort- 
gage, and  only  differs  from  a  mortgage  wtth 
a  power  of  sale  in  its  being  executed  to  a 
third  person.  Instead  of  a  creditor,  Burttg 
V.  Estea,  6  Neb.  386. 

2.  (1877.)  When  an  Instrument  is  givci 
as  security  for  the  payment  of  money,  or  tie 
performance  of  some  collateral  act.  it  la  ■ 
mortgage  whatever  may  be  its  form.  Bmh 
ley  V.  Estes,  6  Neb.  886. 

3.  (1898.)   A  mortgage  la  a  Bur«  aeci- 
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ritf  in  the  form  of  a  conditional  conveyance. 
Barber  v.  CroMcell,  S5  Neb.  571  (75  N.  W. 
1109). 

4.  (1907.)  In  order  to  constitute  amort- 
gage  the  relation  of  debtor  and  creditor 
must  exist.  Lemke  v.  Lemke,  78  Neb.  625 
(111  N.  W.  138). 

What  laws  governs. 

5.  (1905.)  The  law  of  the  »itus  governs 
In  regard  to  all  rights,  interests  and  titles 
in  and  to  immovable  property.  UorrU  v. 
ZAnton,  74  Neb.  411  (104  N.  W.  927). 

Persons  who  may  make  mortgage. 

6.  (1899.)  Where  executors,  without  au- 
thority to  sell  land  except  to  a  bona  fide 
purchaser,  deed  realty  to  an  heir,  she  agree- 
ing to  mortgage  it  for  their  benefit  and  to 
reconvey  It  to  them,  one  taking  from  her  a 
mortgage  on  such  realty  with  knowledge  of 
the  character  of  her  title,  or  with  knowledge 
of  such  tacts  as  would  put  a  prudent  person 
on  Inquiry,  is  not  a  bona  fide  purchaser  or 
entitled  to  protection  as  such.  Arlington 
State  Bank  v.  Paulsen,  57  Neb.  717  (78  N. 
W.  303).    [Rehearing.    59  Neb.  94.] 

7.  (1899.)  A  fraudulent  vendee  of  prop- 
erty may  mortgage  it  to  secure  a  bona  fide 
creditor  of  vendor,  consent  of  the  latter  to 
such  disposition  of  the  property  being  Im- 
plied in  the  conveyance  by  which  he  in- 
vested vendee  with  the  title.  Longfellow  v. 
Barnard,  58  Neb.  612  (79  N.  W.  265;  76  Am. 
St.  Rep.  117). 

8.  (1903.)  The  mortgagee  of  property 
conveyed  by  a  surviving  husband,  who  is 
also  executor  of  deceased  wife's  property, 
which  was  devised  by  will  to  the  children, 
to  his  second  wife,  is  charged  with  notice  oC 
want  of  power  of  such  executor  to  place  the 
l^al  title  in  the  second  wife,  or  to  mort- 
gage any  of  the  property.  Heary  v  2teary, 
70  Neb.  319  (97  N.  W.  802). 

Property  which  may  be  subject  to  mort- 
gage. 

9.  (1878.)  Every  kind  of  property,  real 
or  personal,  which  is  capable  of  absolute 
sale,  may  he  mortgaged.  Dorsey  v.  Hall,  7 
Neb.  460. 

10-  (1894.)  A  vendee  in  a  contract  for 
the  sale  of  land  made  to  him  by  the  state 
has  such  an  interest  in  the  real  estate  de- 
scribed In  such  contract  as  may  be  made  the 
subject  of  sale  and  mortgage.  Burrows  v. 
HovUrnd,  40  Neb.  464  (58  N.  W.  947). 

11.    (1898.)   An  equitable  estate  may  be 


mortgaged,  and  the  subsequent  conveyance 
of  the  legal  title  will  not  defeat  the  mort- 
gage where  the  rights  of  an  innocent  pur- 
chaser without  notice  are  not  involved.  Ar- 
lington Mill  d  mevator  Co.  v.  Yates,  67  Neb. 
286  (77  N.  W.  677). 

Homestead  Intereat  In  public  lands. 
Validity  of  mortgage  on  homestead,  see 
Mortgages. 

12.  (1876.)  A  mortgage  executed  by  a 
settler  upon  public  lands  under  the  home- 
stead act,  after  making  his  proof  of  compli- 
ance with  all  the  requirements  of  the  law, 
80  as  to  entitle  him  to  a  patent,  notwith- 
standing the  patent  has  not  been  Issued. 
Jones  V.  Yoakam,  6  Neb.  265. 

13.  '  (1876.)  Section  4  of  the  homestmd 
act  does  not  prohibit  the  owner  of  the  home- 
stead from  pledging  the  same  voluntarily  to 
secure  a  pre-existing  debt.  Its  only  effect  is 
to  protect  him  against  a  compulsory  pay- 
ment of  such  demand  out  of  the  land.  Jones 
V.  Yoakam,  5  Neb.  266. 

14.  (1876.)  It  Is  no  objection  to  amort- 
gage  given  on  a  homestead  that  It  was  given 
to  secure  a  debt  contracted  before  proof  of 
compliance  with  the  homestead  laws.  Jones 
V.  Yoakam,  5  Neb.  265. 

16.  (1880.)  The  purchaser  of  a  home- 
stead on  public  lands,  subject  to  a  mortgage 
thereon,  in  a  foreclosure,  cannot  avail  him- 
self of  the  defense  that  the  mortgage  was 
invalid.  Skinner  v.  Reynick,  10  Neb.  323  (6 
N.  W.  369;  35  Am.  Rep.  479). 

16.  (1881.)  When  one  who  entered  on 
public  land  assigned  his  certificate  on  the 
day  he  received  it  by  writing  the  assign- 
ment on  the  back  thereof,  which  was  ac- 
knowledged and  recorded,  and  the  assignee 
entered  Into  pcffisesslon,  the  latter  acquired 
an  equitable  estate,  capable  of  being  mort- 
gaged, and  hence  his  mortgagee  by  foreclos- 
ure of  such  a  mortgage  acquires  a  good  title 
as  against  one  who,  after  such  mortgage  was 
given,  took  an  assignment  of  a  note  and 
mortgage  executed  by  the  entryman  to  the 
assignee  of  the  certificate,  after  such  cer- 
tificate had  been  assigned.  Smith  v.  Millard, 
11  Neb.  609  (10  N.  W.  529). 

17.  (1883.)  An  admission  in  a  reply  that 
the  title  to  certain  lands  mortgaged  was,  at 
the  time  of  the  execution  of  the  mortgage, 
in  the  United  States  la  not  a  valid  defense, 

provided  the  mortgagor  afterwards  acquired 
title  to  the  same.  Blanchard  v,  Jamison, 
14  Neb.  244  (15  N.  W.  212). 
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18.  ( 1883. )  Wben  a  mortgage  Is  exe- 
cuted on  a  homestead  before  final  proof  and 
patent,  a  grantee  of  a  quitclaim  deed  cannot 
question  the  validity  of  the  mortgage.  Forgy 
V.  Merryman,  14  Neb.  513  (16  N.  W.  836). 

19.  (1898.)  Under  the  provlBlona  of  sec- 
tion 17,  chapter  36,  Compiled  Statutes,  if  the 
homestead  was  selected  from  the  separate 
property  of  either  husband  or  wife,  it  vests 
on  the  death  of  the  person  from  whose  prop- 
erty It  was  selected  In  the  survivor  for  life, 
and  afterwards  In  his  or  her  helrv  forever, 
etc.  ThlB  life  estate  the  survivor  may  mort- 
gage, and  the  purchaser  under  the  decree  of 
foreclosure  will  acquire  the  life  estate.  Ne- 
braska Loan  d  Trust  Co.  v.  Bwuusatt,  88 
Neb.  516  (57  N.  W.  167). 

Debts  or  liablUties  which  may  be  secured. 

20.  (1898.)  A  stipulation  In  the  bond 
and  a  mortgage  for  payment  by  the  mort- 
gagor of  "expenses  incurred  in  procuring 
and  continuing  abstracts  of  title  for  the  pur- 
poses of  the  foreclosure  suit"  held  ineffective 
and  unenforceable,  ^forthwestern  Mutual 
Life  Int.  Co.  v.  Butler,  57  Neb.  198  (77  N 
W.  667). 

Consideration. 

21.  (1881.)  A  mortgage  given  by  a  wife 
to  secure  a  precedent  debt  of  her  husband, 
when  there  is  no  extension  of  the  time  for 
payment  thereof,  being  without  considera- 
tion cannot  be  mforced.  Kansaa  Mfg.  Co. 
V.  Oandv,  11  Neb.  448  (9  N.  W.  569;  38  Am. 
Rep.  370). 

22.  (1884.)  Where  a  note  was  signed  by 
the  mortgagee  as  surety,  on  March  29,  and 
a  mortgage  to  indemnify  him  was  made  by 
the  principal  debtor  and  wife  on  April  1  fol- 
Idwlng,  there  Is  no  presumption  that  there 
was  no  consideration  for  the  mortgage. 
Forbes  r.  McCoy,  IB  Neb.  632  (20  N.  W.  17). 

23.  (1886.)  Where  at  the  time  of  the  ex- 
ectitlon  of  a  promissory  note  by  the  husband 
he  agreed  that  his  wife  should  execute  a 
mortgage  on  certain  real  estate  possessed  by 
her  to  secure  the  same,  which  mortgage  a 
few  days  afterwards  was  duly  executed  and 
acknowledged,  and  by  reason  of  which  the 
credit  on  the  note  was  extended  two  years, 
there  Is  a  sufficient  consideration  for  the 
mortgage.  Nelson  v.  Bevins,  19  Neb.  715  (28 
N.  W.  331). 

24.  (1892.)  A  person  who  received  an 
application  through  an  agent  for  a  loan 
upon  real  estate  sent  a  draft  for  the  amount 
of  the  loan,  payable  to  the  mortgagor,  to  his 


agent,  one  C,  at  S..  and  instructed  him  to 
have  certain  liens  on  the  property  satisfied. 
The  agent  procured  the  Indorsement  of  the 
mortgagor  on  the  draft  and  retained  the 
same  on  the  pretense  of  satisfying  the  liens, 
but  instead  of  doing  so  absconded  with  the 
money  without  paying  the  claims.  Heid, 
That  the  proof  failed  to  show  a  delivery  of 
the  draft  to  the  mortgagor,  and  did  show 
that  C.  was  intrusted  with  the  same  u 
agent  of  the  lender.  Figley  v.  Bradthaa,  SB 
Neb.  337  (53  N,  W.  148). 

25.  (1894.)  Where  a  married  womaii 
gives  a  mortgage  on  real  estate,  which  Is 
her  individual  property,  to  secure  a  note  ex- 
ecuted by  her  husband,  the  consideration  ot 
such  note  and  mortgage  being  the  extensioa 
of  time  of  payment  of  the  debt  evidenced  br 
such  note,  the  consideration  will  be  held 
sufficient  and  the  wife  bound,  to  the  extent 
of  the  property  mortgaged,  for  the  parment 
of  the  debt.  Buffalo  County  Nat.  Bank  v. 
Sharpe,  40  Neb.  123  (68  K.  W.  734}. 

26.  (1897.)  A  mortgage  given  to  secnn 
the  guarantor  of  the  mortgagor's  note  is  not 
void  for  want  of  consideration,  although 
given  after  the  debt  accrued  without  new 
consideration,  and  given  before  the  surety 
paid  the  debt  Steen  v.  Btretch,  50  Neb.  672 
(70  N.  W.  48). 

27.  (1898.)  Relinquishment  by  a  mar 
rled  woman  of  dower  and  homestead  rights 
in  her  husband's  land  Is  a  sufficient  consid- 
eration for  the  execution  to  her  of  a  note 
and  mortgage  representing  a  portion  of  the 
price  for  which  such  land  was  sold.  Oruver 
V.  Walleup,  56  Neb.  544  (75  N.  W.  1091). 

28.  (1898.)    A  mortgagee  who  In  consid- 
eration therefor  agreed  to  pay  a  prior  mort- 
gage, paid  the  amount  thereof  to  a  pemn 
not  authorized  to  receive  payment,  and  who 
did  not  account  to  the  holder.   Suit  was  l»- 
gun  to  foreclose  the  first  mortgage.  After 
such  suit  was  begun,  but  before  the  mort- 
gagor had  answered  and  before  the  record 
disclosed  the  connection  between  the  tvo 
mortgages,  the  second  mortgagee  sold  hia 
note  and  mortgage  to  a  stranger  without  no- 
tice, and  before  the  note  secured  by  the 
mortgage  had  matured.  Held,  That  the  foU- 
ure  of  consideration  for  the  second  was  not 
an  avaUable  defense  as  against  the  Innocent 
purchaser.    Campbell  v.  O'Connor,  55  Neb. 
638  (76  N.  W.  167). 

29.  (1S98.)  Where  one  makes  his  ovn 
note  payable  at  a  future  time  In  discbars? 
of  the  past  due  note  ot  a  third  person,  the 
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release  of  the  third  person  and  extension  of 
time  of  payment  form  a  sufficient  considers* 
tlon  to  support  the  new  note  and  a  mort- 
gage made  to  secure  it.  Morrill  v.  Skinner, 
67  Neb.  164  (77  N.  W.  375). 

30.  (1898.)  The  promise  of  one  to  as- 
sume a  debt  of  another  in  consideration  of 
a  conveyance  of  land  by  that  other  to  the 
promisor  will  support  a  note  and  mortgage 
made  by  the  promisor  to  the  creditor  in  ful- 
fillment of  the  promise.  Morrill  v.  Skinner, 
57  Neb.  164  (77  N.  W.  375). 

31.  (1899.)  A  pre-existing  debt  already 
due  Is  a  sufficient  consideration  for  the  exe- 
cution of  a  mortgage  securing  the  same. 
Longfellow  v.  Barnard,  58  Neb.  612  (79  N. 
W.  256;  76  Am.  St.  Rep.  117). 

32.  (1901.)  It  is  no  defense  to  the  fore- 
closure of  a  mortgage  that  the  same  was 
executed  by  a  married  woman  upon  her 
separate  property  to  secure  the  debt  of  her 
hustnnd,  even  though  the  whole  consldera- 
tton  for  the  mortgi^e  went  to  the  husband. 
WiUon  V.  yeu,  1  Unof.  42  (96  N.  W.  502). 

33.  (1902.)  The  recital  of  a  considera- 
tion is  not  always  conclusive.  Davit  v. 
ThomtUr  66  Neb.  26  (92  N.  W.  187). 

AssigiuneBt  of  contract  as  mortgage. 

34.  (1888.)  A  land  contract  which  Is  aa- 
signed  by  a  written  assignment,  absolute  In 
form,  but  designated  as  a  mere  security  for 
a  debt,  is  but  a  mortgage,  and  when  the  debt 
is  paid  the  lien  of  the  assignee  will  cease,  ex- 
cept In  case  of  an  assignment  by  said  as- 
signee to  another  party,  who  received  the 
same  tn  good  f^th  and  without  notice.  lApp 
V.  Smtth  OmalM  Land  Co.,  24  Neb.  692  (40 
N.  W.  129). 

35.  (1893.)  A  contract  for  lands,  abso- 
lutely and  formally  assigned  to  another  in 
writing,  but  designed  as  a  security  for  a 
debt,  is  but  a  mortgage,  and  when  the  debt 
Is  paid  the  lien  of  the  assignee  will  cease. 
Scharman  v.  Scharman,  38  Neb.  39  (56  N. 
W.  704). 

36.  (1893.)  Assignments  of  land  con- 
tracts may  be  shown  by  parol  to  be  securi- 
ties in  the  nature  of  mortgages,  even  though 
formally  and  absolutely  assigned  In  writing, 
upon  payment  of  debt,  or  lien  of  assignee 
ceasee.  Scharman  v,  Scharman,  38  Neb.  89 
(66  N.  W.  704). 

37.  (1894.)  An  assignment  by  vendee  to 
an  executory  contract  for  the  sale  of  real 
est^e,  made  to  secure  the  payment  of 
money,  1>  in  effect  a  mortgage  of  the  ven- 


dee's Interest  in  the  real  estate  described  In 
such  contract.  Burrows  v.  Hovland,  40  Neb. 
464  (68  N.  W.  947). 

Alisolnte  deed  as  mortgage. 

Estate  conveyed  by  mortgage  in  form  of 
deed,  see  post,  |fi  136,  136. 

38.  (1871.)  A  deed  of  real  estate,  abso- 
lute on  its  face,  given  to  secure  the  payment 
of  a  sum  of  money,  as  between  the  parties, 
and  all  persons  bavlng  knowledge  of  the 
purpose  for  which  it  is  given,  must  be  con- 
strued as  a  mortgage.  Wilson  v.  Richards, 
1  Neb.  342. 

39.  (1876.)  A  conveyance  in  the  form 
of  a  deed  of  trust  to  secure  the  payment  of 
a  promissory  note,  and  conditioned  that  In 
case  of  failure  to  pay,  the  trustee  shall  sell, 
or  upon  payment,  reconvey,  is  In  effect  only 
a  mortgage.  Webb  v.  Hoaelton,  4  Neb.  308 
(20  Am.  Rep.  638). 

40.  (  1880.  )  A  conveyance  of  land, 
though  absolute  upon  its  face,  may  be,  as  be- 
tween the  parties  to  tt,  a  mortgage.  Omaha 
Book  Co.  V.  Sutherland,  10  Neb.  334  (6  N. 
W.  367). 

41.  (1886.)  An  absolute  deed  of  a  home- 
stead, the  title  of  which  was  in  the  husband, 
was  made  as  security  for  a  debt,  an  agree- 
ment to  reconvey  upon  the  payment  of  the 
debt  being  made  to  the  wife,  Is  a  mortgage. 
McHugh  V.  fimiley,  17  Neb.  626  (24  N.  W. 
277). 

42.  (1888.)  Where  an  absolute  deed  Is 
given  to  secure  a  loan,  it  will  be  treated  as 
a  mortgage.  Eiseman  v.  Oallagher,  24  Neb. 
79  (37  N.  W.  941;  (1891)  Oallaoher  v.  Gid- 
dings,  33  Neb.  922  (49  N.  W:  1126). 

43.  (1888.)  Where  the  owner  of  real 
estate  executes  an  absolute  deed  as  security 
for  the  payment  of  money,  and  receives  a 
defeasance  in  writing,  the  transaction  is  a 
mere  mortgage,  and  the  mortgagor.  In  the 
absence  of  a  contract  to  the  contrary.  Is  en- 
titled to  retain  possession  of  the  property; 
and  a  lease  executed  by  the  grantee  in  the 
deed  will  not  entitle  the  lessee  to  the  pos- 
session. Connelly  v.  Oiddings,  24  Neb.  131 
(37  N.  W.  939). 

44.  (1889.)  Where,  at  the  solicitation  of 
the  agent  of  a  mortgagee,  the  mortgagor  ez- 
ecuted  a  deed  to  the  premises  to  such  agent 
who  was  to  sell  the  same  and,  after  paying 
the  mortgage,  and  other  incumbrances,  de- 
livered the  balance  to  the  mortgagor,  such 
deed  as  between  such  agent  and  the  grantor 
was  a  mortgage.  Touser  v.  Fetz,  26  Neb.  706 
(42  N.  W.  884:  18  Am.  St  Rep.  795). 
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46.  (1891.)  An  absolute  deed  of  real  es- 
tate, or  a  bill  of  sale  of  personal  property 
absolute  on  Its  face,  executed  and  Intended 
as  security  for  a  debt  or  loan,  will  be  con- 
strued as  a  mortgage  as  between  the  parties 
thereto,  and  all  others,  except  bona  /Ide 
purcbaserB  for  value  without  notice.  Kemp 
V.  Small,  32  Neb.  318  (49  N.  W.  169). 

46.  (1893.)  Where  a  conTejrance  of  prop- 
erty is  shown  by  the  contemporaneous  wrlt- 

.  ten  contract  of  the  parties  thereto,  to  have 
been  Intended  solely  as  security  for  the  pay- 
ment of  money,  or  as  indemnity  against  lia- 
bility, Buch  conveyance  as  between  said  par^ 
ties  must  be  treated  as,  and  in  fact  Is.  a 
mere  mortgage.  NeUon  v.  Amnaon,  37  Neb. 
577  (56  N.  W.  313). 

47.  (1895.)  A  deed  absolute  in  form  will 
be  treated  as  a  mortgage  when  it  is  given 
to  secure  payment  of  a  debt,  though  the 
parties  may  have  agreed  that  upon  default 
of  payment  the  deed  should  become  absolute. 
State  Bank  of  O'Neill  v.  Mathew3,  46  Neb. 
659  (63  N.  W.  930;  50  Am.  St.  Rep.  565); 
(1901)  Fahav  v.  State  Bank  of  O'Neill,  \ 
Unof.  89  (95  N.  W.  505);  (1902)  First  Nat. 
Bank  of  David  City  v.  Sergeant,  66  Neb  594 
(91  N.  W.  696;  69  L.  R.  A.  296). 

48.  (1896.)  The  true  test  In  determining 
whether  a  conveyance  absolute  In  form 
should  be  treated  as  a  sale  or  as  a  mortgage 
Is  whether  the  relation  of  the  parties  toward 
each  other  as  debtor  and  creditor  continues. 
If  it  does  so  continue,-  the  transaction  will 
be  treated  as  a  mortgage  and  the  conveyance 
as  a  security  only.  Rilej/  v.  Starr,  48  Neb. 
243  (67  N.  W.187);  (1905)  Samuelson  v. 
Mickey,  73  Neb.  852  (103  N.  W.  671). 

49.  (1896.)  A  deed  of  real  estate,  abso- 
lute in  its  terms,  executed  and  intended  as 
a  security  for  a  debt  or  loan,  will  be  con- 
strued as  a  mortgage  merely,  as  between  the 
parties,  and  all  others,  except  good  faith 
purchasers  (or  value  without  notice.  Names 
V.  Names,  48  Neb.  701  (67  N.  W.  751). 

50.  (1899.)  A  quitclaim  deed  given  to 
secure  an  Indebtedness  is  in  legal  effect  a 
mortgage.  Huston  v.  Can/leld,  67  Neb.  345 
(77  N.  W.  763). 

51.  (1901.)  Whether  a  deed  absolute 
on  its  face  is  in  fact  a  mortgage,  depends 
on  the  intention  of  the  parties,  gathered 
from  their  declarations  and  conduct,  as  well 
as  from  the  papers  signed.  Sanders  v. 
Ayera,  63  Neb.  271  (88  N.  W.  526). 

52.  (1902.)  In  equity  an  unrecorded 
need  absolute  In  form,  given  to  secure  a  debt 
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with  parol  defeasance  is  a  mortgage.  Decker 
V.  Decter,  64  Neb.  239  (89  N.  W.  795). 

53.  (1903.)  Where  a  deed,  absolute  in 
form,  is  given  to  secure  payments  of  an 
Indebtedness  existing  between  the  srantor 
and  grantee  therein,  and  the  reUtion  of 
debtor  and  creditor  continues  after  the  exe- 
cution of  the  conveyance,  the-  deed  should  Iw 
treated  as  a  mortgage.  Tannyhill  v.  Pep- 
perl,  70  Neb.  31  (96  N.  W.  1005). 

54.  (1904.)  Where  a  party  acquires  the 
legal  title  by  purchase  of  land  at  a  BherifTs 
sale,  in  pursuance  of  a  parol  agreement  with 
a  Judgment  debtor  that  he  is  to  hold  the 
title  thus  obtained  as  a  security  for  the 
loan  of  the  money  paid  to  relieve  the  Itnd 
from  the  judgment  lien,  and  that  he  wlli 
reconvey  when  the  money  is  refunded,  the 
case  Is  not  distinguishable  from  any  other, 
where  the  deed  though  absolute  In  tanu 
was  designated  simply  as  security  for  i 
loan;  and  parol  evidence  fs  admissible  te 
show  the  transaction  to  be  of  that  chsnc- 
ter.  Dickson  v.  Stewart,  71  Neb.  421  {98 
N.  W.  1085;  115  Am.  St.  Rep.  596), 

66.  (1906.)  Where  a  tract  of  land  has 
been  conveyed  by  a  deed  absolute  in  form 
to  satisfy  and  pay  the  mortgage  liens  exist- 
ing thereon,  a  subsequent  parol  promise  to 
reconvey  it  to  the  grantor^  without  any 
consideration  to  support  it,  will  not  sustaio 
an  action  to  declare  the  deed  a  mortgage 
and  redeem  from  the  liens  which  have  been 
canceled  and  treated  as  paid.  iSamnelioii 
V.  Mickey,  73  Neb.  866  (106  N.  W.  461). 

56.  (1907.)  Whether  a  conveyance  ab- 
solute in  form  is  Intended  as  an  un?oudi- 
tional  conveyance  or  as  a  security  must  be 
determined  by  a  consideration  of  the  pe- 
culiar circumstances  of  each  case.  BarraK 
V.  Smith,  79  Neb.  51  (112  N.  W.  337). 

57.  (1907.)  Where  the  parties  sustain 
the  relation  of  debtor  and  creditor,  and  the 
grantee  surrenders  to  the  grantor  the  ctI- 
dence  of  indebtedness  held  against  him  to 
the  full  amount  of  the  consideration  for 
such  conv^ancfi,  and  such  indebtedness  Is 
understood  by  the  parties  to  be  fully  paii 
and  satisfied  thereby,  the  transaction  will 
In  the  absence  of  fraud  be  regarded  as  an 
unconditional  conveyance.  Sarrah  v.  Smith, 
79  Nob.  51  (112  N.  W.  887). 

 Limitation  of  action  to  deelsn  deed 

a  mortgage. 
68.    (1896.)    An  action  to  compel  the  re- 
conveyance of  land,  transferred  by  ft  ^ 
which  was  Intended  as  a  mortgage,  is  do* 
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barred  until  the  expiration  of  t^  years 
after  the  right  of  action  accrued.  Name$ 
V.  }fameg,  48  Neb.  701  (67  N.  W.  751), 

69.  (1896.)  The  statute  of  limitations 
runs  against  a  bill  to  declare  a  deed  abso- 
Inte  in  form  a  mortgage.  In  fiavor  of  a 
grantee  In  possession,  from  the  time  such 
possession  becomes  adverse  to  the  grantor's 
tiUe.  Stall  V.  /one»,  47  Neb.  706  («6  N.  W. 
663). 

 Erldance  as  to  charaeter  of  Instru- 
ment. 

60.  (1873.)  A  formal  conveyance  may 
be  shown  to  be  a  mortgage  by  Intrinsic  evi- 
dence.   Schade  v.  Betsinger,  3  Neb.  140. 

61.  (1878.)  Before  a  court  of  equity 
will  hold  a  deed  absolute  in  form  Is  in 
reality  a  mortgage,  the  evidence  in  refer- 
ence to  the  understanding  and  intention 
of  the  parties  at  the  time  of  Its  execution 
must  be  clear,  certain  and  conclusive. 
Schade  V.  BaHnger,  3  Neb.  140. 

62.  (187S.)  Evidence  that  a  deed  abso- 
lute In  Its  terms  was  Intended  to  be  a  mort 
gage  must  be  clear,  consistent  and  satis- 
factory.  Deroin  v.  Jennings,  4  Neb.  97. 

63.  (1887.)  Where,  in  an  action  to  have 
a  certain  deed  declared  a  mortgage  to  se- 
cure the  sum  of  $60  debt,  and  $440  to  be 
thereafter  advanced,  the  defendant  an- 
swered admitting  the  debt,  but  denying  the 
agreement  for  future  advances,  and  alleging 
that  the  deed  was  Intended  as  a  conveyance 
upon  an  adegoate  consideration  consisting 
of  board,  lodging,  and  services  rendered  by 
the  defendant  to  the  plaintiff.  In  all  of  the 
value  of  1700.  Held,  That  the  proof  failed 
to  establish  such  consideration,  and  the 
plaintiff  was  entitled  to  redeem.  Newman 
V.  SOwarde,  22  Neb.  248  (34  N.  W.  382). 

64.  (1889.)  A  deed  absolute  In  its  terms 
may  be  shown  by  parol  to  have  been  given 
for  the  purpose  of  securing  the  payment  of 
money;  In  which  case,  as  between  the  par- 
ties, such  deed  will  be  construed  to  be  a 
mortgage  only.  Totper  v.  Fetz,  26  Neb.  706 
(42  N.  W.  884;  18  Am.  St  Rep.  795);  (1894) 
Morrow  v.  /one*.  41  Neb.  867  (60  N.  W. 
369).' 

65.  (1891.)  Held,  That  the  deeds  and 
bill  of  sale,  referred  to  in  the  opinion,  were 
given  as  security  and  were  not  Intended  as 
an  absolute  transfer  of  the  property  therein 
described.  Kemp  v.  Bmall,  82  Neb.  318  (49 
N.  W.  169). 

66.  (1896.)  While  a  preponderance  of 
the  evidence  Is  sufficient  to  establish  an 


issue  In  any  civil  action,  and  while  this 
court  will  not,  in  the  exercise  of  Its  ap- 
pellate jurisdiction,  weigh  conflicting  evi- 
dence, still,  in  orden  to  sustain  a  finding 
for  the  plaintiff  in  an  action  to  have  a  deed 
absolute  In  form  declared  a  mortg^,  the 
evidence  on  behalf  of  plaintiff,  when  taken 
together,  and  without  regard  to  the  con- 
tradicting evidence,  should  present  a  state 
of  facts  consonant  with  reason  and  con- 
sistent In  lU  different  parts.  Stall  v.  Jme$, 

47  Neb.  706  (66  N.  W.  6S3). 

67.  (1896.)  Under  the  evidence  an  abso- 
lute deed  held  a  mortgage,  there  being  no 
Intention  to  make  an  absolute  transfer  of 
the  premises  described.   Nameg  v.  Names, 

48  Neb.  701  (87  N.  W.  751). 

68.  (1901.)  Where  In  an  action  to  have 
a  deed  absolute  on  Its  face  declared  a 
mortgage,  evidence  showing  a  debt  existing 
between  plaintiff  and  defendant  at  the  date 
ox  the  deed,  a  cancelation  ot  the  evidence 
of  the  debt  by  defendant,  a  contract  to  re- 
convey  the  premises  to  plaintiff  within  six 
months  for  a  sum  equal  to  the  amount  of 
the  debt  and  six  months'  interest,  retention 
of  the  premises  by  plaintiff  without  paying 
rent,  and  making  of  Improvements  thereon 
by  him  without  objection  from  defendant 
and  that  the  premises  were  worth  perhaps 
double  the  amount  of  the  debt.  Is  sufficient 
to  Justify  the  court  In  declaring  the  deed 
merely  security  for  the  debt  Sanders  v. 
Avers,  63  Neb.  871  (88  N.  W.  686). 

69.  (1908.)  EMdence  examined,  and 
held  sufficient  to  show  that  a  deed  abso- 
lute in  form  was  intended  as  a  mortgage. 
First  Nat.  Banle  of  David  City  v.  Bargeant, 
65  Neb,  594  (91  N.  W.  595;  59  L.  R.  A.  296) ; 
(1904)  ^auJilMter  v.  Powell,  72  Neb.  474  (100 
N.  W.  987). 

70.  (1905.)  Bvidence  examined,  and 
held  insufficient  to  sustain  a  finding  that  a 
deed  absolute  on  Its  face  was  Intended  to 
operate  as  a  mortgage.  Samuelson  v. 
Mieketf,  73  Neb.  868  (108  N.  W.  671). 

71.  (1907.)  Evidence  examined,  and 
held  to  negative  the  claim  that  a  certain 
deed,  absolute  in  form,  was  Intended  as  a 
mortgage,  Lemke  v.  Lemke,  78  Neb.  525 
(111  N.  W.  138). 

78.  (1907.)  Evidence  showing  a  grantor 
who  conveys  the  absolute  title  to  a  business 
block  to  a  crediton  In  consideration  of  the 
latter  surrendering  all  obligations  of  the 
grantor  held  by  him,  which  amounts  to  the 
apprcoimate  value  of  the  building,  and  It  is 
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agreed  that  the  grantor  shall  have  sixty 
days  in  which  to  sell  the  premises  and  all 
over  the  amount  of  grantee's  claims  shall 
be  retained  by  the  grantor,  is  an  absolute 
coDv^ance  and  not  a  mortgage.  Barrah 
V.  Smith,  79  Neb.  51  (112  N.  W.  337). 

B.  Form  and  Contents  of  bistnunenta. 
Necessity  of  writing. 

73.  (1898.)  A  mortgage  by  the  deposit 
of  title  deeds  without  writing  violates  the 
statute  of  frauds  and  is  contrary  to  the 
policy  of  the  recording  acta.  BkHmfield 
State  Bank  v.  Miller,  55  Neb.  243  (75  N.  W. 
669;  70  Am.  St.  Rep.  S81;  44  L.  R.  A.  387). 

74.  (1898.)  A  court  of  equity  cannot  en- 
force a  mortgage  by  deposit  of  title  deeds 
because  the  loan  which  the  deposit  was  made 
to  secure  has  been  actually  received  by  the 
depositor.  Bloamfleld  State  Bank  v.  Miller, 
56  Neb.  243  (  75  N.  VT.  669;  70  Am.  St.  Rep. 
381;  44  L.  R.  A.  387). 

Suffldenoy  of  Instmment  In  generaL 

76.  (1902.)  An  Instrument  in  writing, 
properly  executed,  which  shows  upon  Its 
face  that  It  Is  intended  to  charge  a  lien 
upon  real  estate  to  secure  the  payment  of  a 
debt,  is  sufficient  to  constitute  a  mortgage  In 
this  state.  lodence  v.  Peters,  64  Neb.  425 
(89  N.  W.  1041). 

76.  (1898.)  As  a  mortgage  in  this  state 
conveys  no  estate,  but  merely  creates  a  Hen, 
an  instrument  properly  executed,  describing 
the  parties,  the  land,  and  the  debt,  and  evi- 
dencing an  Intention  to  charge  the  debt  as 
a  Hen  upon  the  land,  la  sufficient  to  consti- 
tute a  morte^ige.  Words  of  conveyance,  be- 
ing inoperative,  are  unnecessary.  Morrill  v. 
Bktnner,  57  Neb.  164  (77  N.  W.  375). 

Description  of  property. 

Property  conveyed  by  description,  see 
post,  (1123-126. 

77.  (1897.)  A  mortgage  wlU  not  be  in- 
validated by  reason  of  an  error  in  the  de- 
scription of  the  realty,  where  the  remainder 
of  the  description  is  sufficiently  deQnite  to 
enable  one  to  locate  the  land.  Carpenter 
Paper  Co.  v.  Wiloox,  60  Neb.  669  (70  N.  W. 
228). 

78.  (1897.)  A  mutual  mistake  in  the  de- 
scrlptlon  of  property  mortgaged  Is  sufficient 
to  Justify  the  reformation  of  the  Instrument 
by  a  court  of  equity,  not  only  as  against  the 
mortgagors,  but  also  as  against  purchasers 
under  them  chargeable  with  notice  of  such 
mistake.  Carpenter  Paper  Co.  v.  Wiloox,  50 
Neb.  669  (70  N.  W.  228). 


C.  Execution  and  DeUveiy. 
Delivery  in  escrow,  see  Etcroto,  II  8,9. 

Joinder  of  wife  in  mortgage  of  hmnestead, 
see  Homestead»,  1186-112. 

Unauthorized  delivery  of  mortgage  held  in 
escrow,  see  £«crow,  I'd. 

Execution. 

79.  (1897.)  A  real  estate  mortgtgs  duly 
witnessed  and  acknowledged  la  of  itseU 
prima  facie  evidence  that  the  mortgagor 
signed  said  mortgage.  Oreeley  State  Bank 
V.  Line,  60  Neb.  434  (69  N.  W.  966). 

Attestation. 

80.  (1896.)  While  it  la  euatomuy  to 
make  use  of  the  words  "witness"  or  "wit- 
nessed" In  attesting  the  ueeutton  of  deeds 

and  other  Instruments  affecting  the  title  to 
real  estate,  such  practice  Is  neither  neces- 
sary nor  universal.  Any  expresssion  from 
which  It  appears  that  the  suliscrlber  la  fact 
.witnessed  the  execution  by  the  grantor  saf- 
fleently  answers  the  requirement  of  section 
1,  chapter  73,  Compiled  Statutes.  Link  v. 
Connell,  48  Neb.  674  (67  N.  W.  475). 

60a.  (1897.)  A  mortgage  upon  real  es- 
tate, other  than  the  homestead,  executed  and 
delivered  by  the  mortgagors,  is  valid  be- 
tween the  parties  and  those  having  knowl- 
edge of  its  existence,  although  not  lawfully 
witnessed.  Holmes  v.  Hull,  50  Neb.  656  (7U 
N.  W.  241);  (1897)  Prout  v.  Burke,  51  Neb. 
24  (70  N.  W.  612);  (1899)  Fitk  V.  Otgooi. 
68  Neb.  488  (78  N.  W.  924). 

Acknowledgment. 

81.  (1880.)  A  mortgage  of  land  In  tbis 
state  executed  in  another,  where  Ibe  ac- 
knowledgment is  taken  by  an  officer  not 
using  an  official  seal,  to  be  entitled  to  record 
must  have  attached  thereto  a  certificate  of 
the  clerk  of  a  court  of  record,  or  other 
proper  certifying  officer  of  the  county,  dis- 
trict, or  state  wherein  the  acknowledgment 
was  taken,  under  the  seal  of  his  office,  show- 
ing that  the  person  whose  name  is  sab- 
scrlbed  to  the  certificate  of  acknowledg 
ment  was  at  the  date  thereof  such  officer  ss 
he  is  therein  represented  to  be;  that  be  is 
well  acquainted  with  the  handwriting  of 
such  officer,  believes  his  signaturs  to  be  gen- 
nine,  and  that  the  execution  and  acknowl- 
edgment are  according  to  the  laws  of  the 
state  wherein  the  execution  took  place.  Ir- 
win tJ.  Welch,  10  Neb.  479  (6  N.  W.  7B3). 

82.  (1891.)  A  certificate  of  acknowledg- 
ment to  a  real  estate  mortgi^  whieb  Aw 
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not  show  that  the  mortgagor  voluntarily  ex- 
ecuted the  instrument  Is  invalid.  Keeling  v. 
Hoift,  31  Neb.  453  C48  N.  W.  66). 

83,84.  (1897.)  A  mortgage  upon  real  es- 
tate, other  than  the  homestead,  executed 
and  delivered  by  the  mortgagors  Is  valid 
between  the  parties  and  those  having  Itnowl- 
edge  of  its  existence,  although  not  lawfully 
acknowledged  or  witnessed.  Holmes  v.  Hull, 
50  Neb.  6&6  (70  N.  W.  241);  (1897)  Prout 
V.  Burke,  51  Neb.  24  (70  N.  W.  512). 

85.  (1897.)  As  between  the  parties  an 
acknowledgment  is  not  essential  to  tbe 
validity  of  a  conveyance,  unless  the  prop- 
erty be  a  homestead,  or  for  the  purpose  of 
barring  dower.  Linton  v.  Cooper,  53  Neb. 
400  (73  N.  W.  731). 

86.  (1897.)  A  valid  acknowledgment 
permits  a  conveyance  to  be  received  in  evl- 
den<M  without  further  proof,  but  one  not  ac- 
knowledged may  be  received  in  evidence  If 
Its  execution  and  delivery  be  otherwise 
proved.  Linton  v.  Cooper,  63  Neb.  400  (73 
N.  "W.  731). 

87.  (1899.)  A  mortgage  executed  by  a 
married  woman  upon  her  separate  property, 
other  than  a  homestead,  to  secure  her  hus- 
band's debt,  constitutes  a  valid  and  enforce- 
able lien,  though  not  acknowledged  as  re- 
quired by  law.  FitlD  v.  Osgood,  68  Neb.  486 
(78  N.  W.  924). 

■  Persona  who  may  take  acknowl- 
edgment. 

88.  (1896.)  An  attorney,  who  is  a  no- 
tary public,  is  not  disqualified  from  taking 
an  acknowledgment  of  a  mortgage  made  to 
his  client,  merely  because  he  holds  for  col- 
lection the  claim  secured  by  such  mortgage, 
it  not  appearing  that  the  attorney  had  any 
beneficial  Interest  in  having  the  mortgage 
made,  nor  that  the  amount  of  his  compensa- 
tion In  any  manner  depended  upon  such 
mortgage  being  made.  Havemeyer  v.  Dahn, 
48  Neb.  636  (67  N.  W.  489;  68  Am.  St.  Rep. 
706;  83  U  R.  A.  832). 

89.  (1902.)  A  national  bank  which  held 
a  note  for  collection  was  a  large  stockholder 
in  the  bank  which  owned  the  note,  and 
took  a  renewal  thereof  and  Included  In  such 
renewal  note  an  amount  of  its  own  unse- 
cured debt  against  the  maker  and  at  the 
same  time  obtained  a  mortgage  upon  Uie 
homestead  of  the  debtor,  signed  by  himself 
and  wife,  and  acknowledged  before  a  notary 
who  was  an  officer  and  stockholder  of  tbe 
aational  bank,  to  secure  the  payment  of  the 


said  renewal  note.  Held,  That  the  national 
bank  and  its  stockholders  had  a  direct  pe- 
cuniary and  beneficial  Interest  in  the  trans- 
action and.  hence  the  acknowledgment  was 
void.  Wilson  v.  Oriess,  64  Neb.  792  (90  N. 
W.  866). 

90.  (1902.)  On  the  grounds  of  public 
policy  an  officer  is  dtsqualifled  from  taking 
the  acknowledgment  of  a  mortgage  given  to 
secure  an  indebtedness,  evidenced  by  a  note, 
of  which  be  is  the  rwl  owner.  Hedbloom  v. 
Pierson,  2  Unof.  799  (90  N.  W.  218). 

91.  (1904.)  A  clerk  in  a  private  bank, 
who  is  the  son-in-law  of  the  owner  of  tbe 
bank,  and  who  although  designated  as 
cashier  has  no  pecuniary  interest  in  the 
bank  except  salary.  Is  not  disqualified  by 
interest,  from  taking  an  acknowledgment  as 
notary  to  a  mortgage  given  to  the  bank. 
Banking  House  of  A.  Caatetter  v,  Btewart, 
70  Neb.  815  (98  N.  W.  34). 

Bevenue  stamps. 

92.  (1905.)  Where  a  mortgage  Is  given 
to  secure  a  bona  fl4e  indebtedness  con- 
tracted before  the  execution  of  a  note,  the 
mortgage  will  be  held  valid  as  security  for 
the  debt,  although  the  note  itself  may  be 
Invalid  for  want  of  a  revenue  stamp.  Morris 
V.  Linton,  74  Neb.  411  (104  N.  W.  92'o. 

3>eliTory. 

93.  (1897.)  Evidence  Aeld  to  show  de- 
livery of  a  mortgage  executed  by  a  wife  to 
secure  her  husband's  debt,  and  a  valid  con- 
sideration therefor.  Linton  v.  Cooper,  63 
Neb.  400  (73  N.  W.  731). 

94.  (1898.)  It  cannot  be  Inferred  that 
a  mortgage,  although  left  In  tbe  custody  of 
the  mortgageee,  was  delivered  as  to  one  of 
two  Joint  mortgagors  upon  the  signing  and 
acknowledgment  by  him,  vhen  it  was  the 
manifest  intention  of  the  parties  that  it 
should  not  take  effect  until  execution  by 
the  other  mortgagor.  Hoagland  V.  Oreen, 
54  Neb.  164  (74  N.  W.  424). 

96.  (1898.)  A  executed  a  note  and  mort* 
gage  to  B  for  the  purpose  of  obtaining  a 
loan  from  the  latter.   They  were  delivered 

to  C,  who  was  to  act  as  an  intermediary.  B 
refused  to  make  the  loan,  whereupon  C  ad- 
vanced to  A  the  money  from  the  funds  of  a 
bank  of  which  C  was  cashier.  The  bank 
retained  the  note  and  mortgage  without 
change  and  without  redelivery.  A  not  know- 
ing how  the  loan  was  effected.  Held,  That 
the  mortgage  was  inoperative,  there  being 
no  consensus,  and  there  never  having  been 
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an  efiectual  delivery.    Oadsden  v.  Thrmh, 

56  Neb.  665  (76  N.  W.  1060). 

D.  Validity. 
Validity  as  to  creditcra  of  mortgagor,  see 
FranduJent  Oonvejfances. 

Fraud. 

96.  (1890.)  In  an  action  to  set  aside  a 
decree  of  forecloBure,  where  it  Is  alleged 
the  signature  of  the  mortgagor  was  ob- 
tained by  fraud  and  duress  on  the  part  of 
her  husband  and  another,  the  evidence 
showing  the  contrary,  decree  is  sustained. 
Morte  V.  Engle,  28  Neb.  634  (44  N.  W.  869). 

Duress. 

97.  (1883.)  One  who  obtains  a  note  and 
mortgage  from  an  Irregular  practitioner  of 
medicine  by  means  of  threats  to  send  blm 
to  the  penitentiary  tor  having  made  an  al- 
leged indelicate,  Indecent,  and  Injurious  vx- 
amlnatlon  of  the  daughter  of  the  former 
while  treating  her  for  supposed  suppression 
of  ttae  menses,  obtains  no  lawful  property 
in  such  note  or  mortgage,  and  the  same  will 
be  enjoined.   HuUhorat  v.  Schamer,  16  Neb. 

57  tl7  N.  W.  259). 

98.  (1884.)  A  mortgage  executed  by  a 
wife  upon  her  separate  estate,  to  secure  a 
debt  owing  by  the  husband,  for  money  em- 
bezzled by  falm,  is  not  executed  under  duress, 
although  done  to  prevent  his  being  convicted 
and  sent  to  the  penitentiary.  Mundjf  v. 
Whittemore,  15  Neb.  647  (19  N.  W.  694). 

99.  (1894.)  As  bearing  upon  the  defense 
of  duress  per  minat  interposed  against  the 
foreclosure  of  a  mortgage,  the  actual  guilt 
of  a  son  Is  not  material  where  his  parents 
have  been  compelled  to  make  such  mortgage 
to  secure  his  debt  by  alternative  threats  to 
begin,  and  promises  to  forbear,  a  prosecu- 
tion against  him  solely  conditioned  upon  the 
consent  or  refusal  of  his  parents  to  make 
the  mortgage  demanded.  Beindorff  v.  Kauf- 
man. 41  Neb.  824  (60  N.  W.  101). 

100.  (1896.)  Threats  of  prosecution  and 
immediate  imprisonment  of  the  husband, 
when  used  to  induce  a  man  and  his  wife  to 

execute  and  deliver  a  mortgage  upon  their 
homestead  to  secure  the  payment  of  a  Judg- 
ment against  blm,  where  the  threats  so  over- 
come their  wills  as  to  Induce  them  to  affix 
their  signatures  to  such  mortgage  and  thus 
give  a  security  which  they  would  not  volun- 
tarily have  executed,  are  sufficient  to  con- 
stitute duress  and  avoid  the  operation  of  the 
instrument  so  obtained.  Hargreaves  v.  Kor- 
cek,  44  Neb.  660  C62  N.  W.  1086). 


101.  (1895.)  Evidence  that  shows  a 
Judgment  creditor  procured  the  debtor  who 
had  sold  a  stock  of  merchandise,  to  execute, 
with  his  wife,  a  mortgage  on  their  homt 
stead  by  means  of  a  threat  to  send  the  hns- 
band  to  prison  for  unlawfully  selling  his 
store  to  defraud  creditors,  is  sufficient  to 
cancel  the  mortgage.  Hargreaves  v.  Kor- 
cek,  44  Neb.  660  (62  N.  W.  1086). 

102.  (1896.)  A  mortgage  given  to  secure 
a  debt  will  not  be  set  aside  as  obtained  by 
duress  on  the  ground  that  it  was  given  to 
obtain  a  dismissal  of  criminal  proceedings, 
Instituted  by  the  creditor  against  the  mort- 
gagor, where  the  mortgage  was  given  with- 
out threats  or  promises  having  been  made 
to  ttae  mortgagor,  and  after  a  statement  by 
the  creditor's  agent  that  no  promise  conld 
be  made,  but,  on  the  contrary,  the  prosecn- 
tton  would  have  to  take  Its  course.  Har- 
greave*  v.  Menken,  46  Neb.  668  (  63  N,  W. 
961). 

103.  (1902.)  A  mortgage  given  by  a 
county  treasurer  to  indemnify  Uie  sureties 
on  his  official  bond  is  not  illegal  or  void  be- 
cause at  the  time  it  was  given  the  grantor 
was  suspected  of  embezzling  public  funds, 
and  the  mortgage  was  given  to  protect  tbe 
suretira  in  case  a  defalcation  should  ensue. 
Harlan  County  v.  Whitney,  65  Neb.  105  (M 
N.  W.  993;  101  Am.  St.  Rep.  610). 

Contract  for  exchange  of  securities. 

104.  (1899.)  A  contract  providing  for  a 
conditional  exchange  of  securities  is  nlld, 
and  will  be  enforced  according  to  the  mutsal 
Intention  of  ttie  parties  thereto.  Sennf  i 
Coattworth  Co.  v.  Baiter,  58  Neb.  686  (79 
N.  W.  616). 

Alteration. 

105.  (1886.)  Where  the  descripUoa  of 
mortgaged  premises  was  altered  witbont  tlio 
assent  of  the  mortgagor,  after  the  execation 

of  the  mortgage,  the  mortgage  is  void  even 
in  the  hands  of  a  bona  Jlde  holder.  Perean 
V.  Frederick,  17  Neb.  117  (22  N.  W.  235). 

106.  (1897.)  A  material  alteration  of  a 
mortgage  without  the  consent  of  tbe  mort- 
gagor renders  it  void.  Kime  v.  Jeue,  5S 
Neb.  606  (72  N.  W.  1050). 

107.  (1897.)  The  material  alteration  of 
a  mortgage  by  which  It  Is  avoided  does  not 
avoid  a  note  or  evidence  of  the  dett  for  tbe 
payment  of  which  It  is  the  security.  Sime 
V.  Jesse.  62  Neb.  606  (72  N.  W.  1060)- 

Cancelation  for  Invalidity. 

108.  (1883.)  Where  a  party  has  exe- 
cuted a  mortgage  of  real  property  to  secare 
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ue  repayment  to  th«  county  of  the  amount 
of  certain  coupon  bonds,  voted  by  the  elec- 
tors of  the  county,  and  Issued  by  the  county 
commissioners,  and  delivered  to  such  person 
to  aid  him  in  building  a  water  grist-mill,  au 
action  will  not  lie  in  equity  to  remove  said 
mortgage,  as  a  cloud  on  the  title  of  the 
plaintirr,  to  such  real  property,  without  first 
paying  off  such  mortgage,  according  to  the 
terms  thereof  or  returning  to  said  county 
the  value  of  such  coupon  bonds.  Brewer  v. 
Merrick  County.  15  Neb.  180  (18  N.  W.  43). 

109.  (1893.)  A  plaintiff  filed  a  petition 
to  remove  a  cloud  from  his  title  caused  by 
an  outstanding  contract  for  the  sale  of  the 
land,  and  also  to  remove  a  cloud  caused  by 
a  mortgage,  which  it  was  alleged  was  barred 
by  the  statute  of  limitations.  Held,  That  to 
entitle  him  to  affirmative  relief  he  must  do 
equity  by  paying  the  amount  due  on  the 
mortgage;  but  as  the  court  had  dismissed 
his  petition  for  want  of  equity,  he  would 
not  be  required  to  pay  the  amount  due  on 
the  barred  mortgage.  Merriam  v.  Ooodleti, 
36  Neb.  384  (54  N.  W.  686). 

110.  (1896.)  A  mortgage  should  not  be 
canceled  upon  application  of  mortgagor  alone, 
without  tender  or  payment  of  expenditures 
made  in  good  faith  uy  mortgagee,  or  without 
requiring  indemnity  for  liabilities  incurred 
by  him  on  the  faith  of  the  mortgage.  Afil- 
ler  V.  Ounderson^  48  Neb.  715  (67  N.  W. 
769). 

U.  BECOBDINa  Am>  KBOISTBATION. 

Record  as  affecting  priority  of  lien,  see 
poat,  $i  161-166,  171-188. 

Record  aa  notice  affecting  priorities,  see 
po*t,  11171-182. 

Necessity  as  between  parties. 

111.  (1898.)  An  unrecorded  mortgage  1b 
valid  between  the  parties  and  is  not  void  as 
to  creditors  generally,  but  only  as  to  credi- 
tors whose  instruments  have  been  first  re- 
corded. Blair  State  Bank  v.  Btewart,  67 
Neb.  68  (77  N.  W.  370). 

112.  (1903.)  To  entitle  the  holder  of  a 
real  estate  mortgage  to  a  decree  of  foreclos- 
ure, it  is  not  necessary  to  show  that  the 
mortgage  has  been  duly  recorded.  McKen- 
zie  V.  Beaumont,  70  Neb.  179  (97  N.  W.  225). 

m.  OONSTB.TTGTION'  AND  OPEBATIOK. 

A.  General  Bules  of  Construction. 
What  law  governs. 

113.  (1894.)  In  tbe  construction  by  the 
courts  <^  this  state  of  a  mortgage  executed 


in  Iowa,  upon  real  estate  situate  in  that 
state,  the  lex  rei  aitcc,  or  the  law  of  Iowa, 
governs.  Whipple  v.  Fotoler,  41  Neb.  675 
(60  N.  W.  IB). 

114.  (1895.)  Where  a  mortgage  of  land 
in  Nebraska  is  there  executed  and  delivered 
to  secure  a  note  appearing  from  its  face  to 
have  been  twelve  days  previously  executed 
in  Iowa  to  a  loan  broker  of  that  state,  the 
presumption  is,  in  the  absence  of  explana- 
tory evidence,  that  payment  of  the  proceeds 
of  the  loan  and  delivery  of  the  note  and 
mortgage  were  contemporaneous  acts,  and 
that  the  note  is  not  an  Iowa  contract.  Stark 
V.  Olsen,  44  Neb.  646  (63  N.  W.  37). 

Sepugnant  clauses. 

115.  (1878).  The  habendum  In  a  deed 
cannot  divest  the  estate  vested  by  the  grant 
in  the  deed;  and  when  It  Is  repugnant  to  the 
grant  it  must  be  treated  as  of  no  validity  or 
effect  Aultman  <£  Taylor  Mfg.  Co.  v.  Rich- 
ardson, 7  Neb.  1. 

Construing  Instruments  together. 

116.  (1878.)  A  mortgage  and  the  note 
it  secures  must  be  construed  together.  Ault- 
man d  Taylor  Mfg.  Co.  v.  Richardson,  7 
Neb.  1. 

117.  (1882.)  A  note  and  the  mortgage  se- 
curing It,  executed  at  the  same  time,  must 
be  construed  together  as  parts  of  one  con- 
tract. Fletcher  v.  Daugherty.  13  Neb.  224 
(13  N.  W.  207). 

118.  (1902.)  A  note,  and  mortgage  se- 
curing it,  made  contemporaneously,  are  to 
be  coDstrued  together  as  to  all  persons 
chargeable  with  notice  of  their  contents  and 
their  relation  to  each  other.  Oamett  v. 
Meyers,  65  Neb.  280  (94  N.  W.  803). 

119.  (1902.)  A  note  and  mortgage  «e- 
cuted  and  delivered  together  as  one  transac* 
tlon  will  be  construed  together.  Frovistons 
In  the  mortgage  affecting  the  Indebtedness 
Itself  will  be  construed  with  the  note.  Con- 
sterdine  v.  Moore,  65  Neb.  296  (96  N.  W. 
1021). 

120.  (1902.)  A  promissory  note  and  the 
contemporaneous  mortgage  securing  it,  are 
to  be  construed  together,  and  all  persons 
charged  with  notice  of  the  conditions  of  the 
mortgage  are  bound  by  its  terms  affecting 
the  uegotiahility  of  the  note.  Kendall  v. 
Selby,  66  Neb.  60  (92  N.  W.  178;  103  Am.  St. 
Rep.  697). 

B.  Parties  and  Debts  or  Liabilities  Secured. 
Amount  of  debt. 

121.  (1897.)  A  coujwn  bond  secured  by 
a  real  estate  mortgage  contained  a  provision 
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that  "it  Is  secured  by  a  flrst  mortgage  on 
real  estate  in  Douglas  county,  Nebraska, 
which  mortgage  secures  this  note  only  to 
the  aggregate  amount  of  $1,500."  Held,  To 
be  a  UmttatloD  upon  the  amount  of  the 
mortgage  Hen.  Home  Fire  ina.  Go.  v.  Fitch, 
62  Neb.  88  (71  N.  W.  940). 

.  Contingent  liabilittea. 

122.  (1893.)  The  contract  set  out  at 
length  In  opinion  construed,  and  held,  that 
the  promise  to  pay  oft  and  discharge  incum- 
brances on  real  estate  covered  by  plaintiff's 
mortgage  was  not  absolute,  but  conditional. 
Security  Company  of  Hartford  v.  Eyer,  36 
Neb.  507  (64  N.  W.  838;  38  Am.  St.  Rep. 
736). 

C  Property  Mortgaged  and  Estates  of 
Parties  Therein. 

Interest  in  mortgaged  property  as  subject 
to  attachment,  see  Attachment,  |i  55-59. 

Merger  of  mortgage  and  fee,  see  Estates, 
H 17-20. 

Mortgagor's  interest  In  property  as  sub- 
ject to  garnishment,  see  Oornfshmeiif,  H  22- 
24. 

Property  Included  in  description. 

123.  (1877.)  A  mortgage  describing  the 
property  as  "one  frame  grain  elevator  ware- 
house •  *  •  with  all  appurtenances 
thereto  belon^ng"  does  not  pass  title  to  an 
engine-house,  the  engine  and  boiler,  office 
building,  and  stationary  scales,  situated  over 
fifty  feet  away,  under  the  general  term  "ap- 
purtenances thereto."  Frey  v.  Drahos.  6 
Neb.  1  (29  Am.  Rep.  353). 

124.  (1877.)  By  the  term  "appurt*- 
nances"  Is  commonly  understood  in  law 
purely  Incorporeal  hereditaments  usually 
annexed  to  lands  or  to  houses.  But  the  word 
may  be  used  by  parties  to  a  contract  In  a 
broader  and  much  more  comprehensive 
sense,  and  when  the  proof  shows  that  it  was 
80  used  a  corresponding  effect  should  be 
given  to  it  Frey  v.  Drahos,  0  Neb.  1  (29 
Am.  Rep.  353). 

126.  (1901.)  Wheelbarrows,  crow-bars, 
shovels,  oil-tanks,  loose  planks  and  lumber, 
and  pallets  for  making  brick,  used  In  a  pav- 
ing brick  plant,  held,  personal  property.  Hih 
lebrand  v.  Nelson,  1  Unof.  783  (96  N.  W. 
1068). 

Kortgage  on  undivided  portion. 

126.  (1902.)  A  mortgage  executed  upon 
a  tract  of  land  by  the  owner  of  an  undivided 
one-halt  of  It,  creates  no  lien  upon  the  undi- 


vided half  owned  hy  another  wltbont  h« 
joins  In  such  conveyance.  JoUiffe  v.  Mta- 
veil,  3  Unof.  244  (91  N.  W.  563). 

127.  (1902.)  When  a  mortgage  Is  exe- 
cuted on  land  by  the  owner  of  an  undivided 
taalf  Interest,  and  the  property  is  partitioned, 
by  a  proper  decree  of  the  court,  the  mort- 
gage attaches  as  a  Hen  upon  that  portion  set 
off  to  the  mortgagor  and  his  grantees,  and 
the  owner  or  owners  of  the  other  portion  of 
the  land  take  it  divested  of  the  mortgage 
lien.  Jolliffe  v.  Maxwell,  S  Unof.  244  (91 
N.  W.  663). 

Xmmeons  recital  as  to  estate  of  mortgagor. 

128.  (1880.)  A  mortgage  purporting  to 
convey  a  fee  simple  title  to  real  estate,  the 
mortgagor  having  the  equitable  title  only,  is 
effective  to  pass  such  equity,  and  when  duly 
recorded  is  notice  to  a  subsequent  purchaser 
from  the  mortgagor  and  to  his  grantees  of 
the  mortgagee's  Interest  in  the  premises 
mortgaged.  Lincoln  Building  Ass'n  v.  Bm, 
10,  Neb.  681  (7  N.  W.  327). 

Estates  and  Interests  of  ' parties. 

129.  (1877.)  At  common  law  the  legit 
ownership  of  mortgaged  real  estate  la  nested 
In  the  mortgagee.  In  equity,  however,  a 
mortgage  la  a  mere  security  for  the  debt, 
and  Is  a  mere  chattel  Interest  Hurley  v. 
Bstes,  6  Neb.  386. 

130.  (1877.)  In  this  sUte,  a  mortgage  of 
real  estate  is  a  mere  pledge,  or  collateral 
security,  creating  a  lien  upon  the  mortgaged 
property,  but  conveying  no  title  or  vesting 
no  estate,  either  before  or  after  condition 
broken.  Hurley  v.  JBstes,  6  Neb.  386;  (1883) 
Forgy  v.  Merryman.  14  Neb.  513  (16  N.  V. 
836);  (1885)  UcHugh  v.  Smiley,  17  NA. 
620  (20  N.  W.  296k  (1897)  Orr  v.  Broad,  H 
Neb.  490  (72  N.  W.  860);  (1898)  Morritt  v. 
Skinner,  67  Neb.  164  (77  N.  W.  375). 

131.  (1881.)  Mortgagee  does  not  take 
such  estate  In  land  mortgaged  as  to  msk« 
him  asslgneee  of  covenants  In  deed  prior  to 
his  mortgage,  and  covenants  running  wltti 
land  do  not  pass  to  him.  Davidson  v.  Cor, 
11  Neb.  250  (9  N.  W.  96). 

132.  (1894.)  A  mortgage  on  real  proprey 
in  this  state  Aoea  not  convey  any  title  or 
vest  any  estate  either  before  or  after  condi- 
tions broken,  but  merely  creates  a  Hen  upon 
the  mortgaged  property;  and  the  mortgagee's 
Interest  In  the  property  mortgaged  Is  aot 
such  an  Interest  as  constitutes  .him  an  owner 
within  the  meaning  of  the  mechanics'  Hen 
law,  and  as  a  general  rule  his  mortgage  Uea 
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vlll  not  be  subordinated  to  mechanics'  liens 
predicated  upon  claims  tor  labor  and  ma- 
terial, the  performance  and  furnishing  of 
which  were  commenced  on  a  date  subsequent 
to  the  record  of  the  mortgage,  pursuant  to 
a  contract  with  the  mortgagor.  Hoagland  v. 
Lowe,  39  Neb.  397  (58  N.  W.  197). 

133.  (1901.)  The  legal  title  of  mort- 
gaged real  property  remains  in  the  mor^- 
gor  pending  the  confirmation  of  a  sale  there- 
oif  made  under  a  decree  of  foreeloaure  of 
the  real  estate  mortgage.  Hatth  v.  Bhold, 
€3  Neb.  764  (87  N.  W.  908). 

134.  (1906.)  In  this  state  a  mortgage  fs 
treated  as  a  seeuritr  for  the  debt,  and  the 
title  to  the  real  estate  remains  in  the  mort- 
gagor until  final  confirmation  of  the  sale.. 

United  States  FideUty  d  Guaraniv  Co.  v. 
Rteck,  76  Neb.  300  (107  N.  W.  389). 

■  ■  ■   Under  absolute  deed  as  mortgaife. 

135.  (1896.)  In  this  state  a  deed  abso- 
lute in  form  passes  the  legal  title,  although 
intended  as  security  for  a  debt,  and  for 
most  purposes  treated  as  a  mortgage.  Btall 
V.  Jones,  47  Neb.  iS^  (66  N.  W.  653). 

186.  (1896.)  The  legal  title  to  real 
estate  Is  Tested  In  the  grantee  by  a  deed 
thereof  absolute  In  form  and  Import  of  Its 
terms,  executed  by  a  competent  grantor,  al- 
though such  Instrument  may  be  In  fact  a 
mortgage,  or  given  as  security  for  the  pay- 
ment of  the  debt  of  the  grantor  to  tiie 
grantee.  There  remains  In  the  maker  of  the 
conveyance  but  the  right  to  demand,  on 
payment  of  the  Indebtedness  so  secured, 
and  receive,  a  reconveyance  of  the  title,  and 
in  order  that  he  may  be  again  Inveated  with 
tlie  title  to  the  property  a  reoonv^ance  la 
neeeBBEry-  Fir»t  Nat.  Bank  of  Plattamiouth 
V,  Tiffhe,  49  Neb.  299  (68  N.  W.  490). 

D.  Lien  and  Priority. 
Uens  of  bonds  and  mortgages  on  street 
railways,  see  Street  Railroad$,  |}27,28. 

Lden  of  mortgage  on  street  rallwajn.  see 
Street  Bafk-oad*,  1120-28. 

Priority  as  to  mechanic's  lien  against 
railroads,  see  Railroads,  1 177. 

Priority  of  mortgages  In  marshaling 
claims,  see  Marahalinff  Aaaett  and  Seouri- 
««,  §12. 

Scope  and  crztent  of  lien. 

187.  (1890.)  Where  a  continuing  con* 
tract  for  the  sale  of  goods  provided  that  the 
seller  should  extend  credit  to  the  buyer  to 
the  amoont  of  fl,500,  and  that  to  secure  the 


seller  for  advances  the  buyer  should  exe- 
cute a  mortgage  to  the  seller,  a  mortgage 
evidenced  by  notes  for  $3,000  executed  in 
compliance  therewith  is,  as  to  other  lien 
creditors  of  the  buyer,  a  lien  only  to  the 
amount  of  $1,500.  Wagner  v.  Breed,  29  Neb. 
720  (46  N.  W.  286). 

Priority  as  to  property  omitted  from  de- 
scription  in  mortgage. 

138.  (1878.)  Where  land  intended  to  be 
Included  In  a  mortgage  Is  omitted  by  mis- 
take, .  and  a  Judgment  is  Bubseguently  re- 
covered against  the  mortgagor,  the  lieu  of 
the  judgment  creditor  is  subject  to  the 
equity  of  the  mortgage.  Oalwajf,  S«m,pte 
d  CO.  V.  Malchow,  7  Neb.  285. 

139.  (189S.)  Where  land  intended  to  be 
included  In  a  mortgage  Is  omitted  by  mis- 
take, and  a  transcript  of  judgment  against 
the  mortgagor  Is  subsequently  filed  In  the 
district  court,  the  lien  thereof  is  subject  to 
the  equity  of  the  mortgage.  Chadron  Bldg. 
d  Loan  Aaa'n  v.  Hamilton,  45  Neb.  869  (63 
N.  W.  808). 

Priority  aa  to  pre-existing  liens  or  In- 
cumbrances. 

140.  (1898.)  A  money  Judgment  of  a 
district  court  becomes  a  general  Hen  upon 
all  the  lands  of  the  debtor  in  the  county,  at 
least  from  the  date  of  Its  rendition,  and  a 
mortgage  executed  apon  such  lands  there- 
after will  not  invest  the  mortgagee  with  a 
lien  superior  to  the  judgmmt  for  anything 
mdte  than  the  debtor's  homestead  Interest. 
Beach  V.  Reed,  55  Neb.  605  (76  N.  W.  22). 

141.  (1904.)  One  who  claims  the  benefit 
of  the  provision  of  sectlra  82  of  the  dvll 
code  to  protect  the  lien  of  a  mortgage  taken 
^ter  decree  rendered  and  before  It  was  set 
aside,  must  allege  and  prove  that  be  took 
the  mortgage  In  good  fftlth.  McGregor  v. 
Battem  Bldg.  d  Loan  A««*n,  6  Unof.  668 
(99  N.  W.  509). 

——Mortgage  on  exempt  property. 

142.  (1904.)  Where  the  extent  of  the 
homestead  and  the  value  of  the  claimant's 
Interest  there  are  less  than  that  allowed 
him  by  law,  a  mortgage  placed  thereon 
after  the  rendition  of  a  judgment  against 
such  claimant,  for  the  purpose  of  paying  off 
a  prior  mortgage,  will  not  be  affected  by 
such  judgment.  France  v.  Hokntaum,  78 
Neb.  74  (104  N.  W.  866). 

148.    (1904.)   Where  a  mortgage  lien  ex- 

Iste  upon  a  tract  ot  land  claimed  aa  a  home- 
stead, and  the  mortgage  debt  Is  paid  with 
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the  proceeds  arising  from  a  loan  secured  by 
a  new  mortgage  on  the  same  land,  the  in- 
terest of  the  claimant  in  the  land  being 
less  than  )2,000  in  value  in  excess  of  the 
original  mortgage  debt,  a  Judgment  of  a 
county  court,  a  transcript  of  which  was 
filed  In  the  office  ol  the  clerk  of  the  district 
court  while  the  old  mortgage  was  in  force, 
Is  not  a  lien  on  the  premises  superior  to 
that  created  by  the  new  mortgage.  France 
V.  Sohnbaum,  73  Neb.  70  (102  N.  W.  75). 

^— —  ^ndgment  afterwards  becoming  dor* 
mant  or  inoperative. 

144.  (1894.)  When  a  Judgment  becomes 
dormant,  its  Hen  is  lost  as  against  a  mort- 
gage executed  by  the  judgment  debtor  and 
recorded  during  the  continuance  of  the  Judg- 
ment Uen.  Flagg  v.  Flaga,  39  Neb.  229  (58 
N.  W.  109). 

145.  (1904.)  One  who  claims  the  benefit 
of  the  provision  of  section  82  of  the  civil 
code  to  protect  the  lien  of  a  mortgage  taken 
after  decree  rendered  and  before  it  was  set 
aside,  must  i^lege  and  prove  that  he  took 
the  mortgage  in  good  faith.  McOregor  v. 
Eastern  BJdff.  d  Loan  Ast'n,  6  Unof.  563 
(99  N.  W.  509). 

146.  (1907.)  A  mortgagee  of  real  estate 
Is  a  purchaser  within  the  meaning  of  the 
provisions  of  section  509  of  the  code,  pro- 
viding that  no  Judgment  on  which  no  exe- 
cution haa  issued  In  five  years  shall  operate 
as  a  lien  i^lnst  Itona  flde  purchasers. 
<3lenn  v.  Glenn,  79  Neb.  68  (112  N.  W.  82^). 

Judgment  rendered  pending  f  oreelosnre. 

147.  (1907.)  A  foreclosure  purchaser  Is 
not  affected  by  a  Judgment  in  ejectment 
commenced  pending  the  foreclosure  suit. 
Bannard  v.  Duncan,  79  Neb.  189  (112  N.  W. 
363). 

Xortgage  to  aeonre  future  adTancas. 

148.  (1898.)  A  mortgage  to  secure  future 
advances  was  made  In  the  form  of  a  deed 

absolute.  No  obligation  rested  on  the  mort- 
gagee to  make  any  advances.  Creditors  of 
the  mortgagor  recovered  Judgments  after 
the  mortgage  was  recorded,  and,  after  caus- 
ing executions  to  be  levied  on  the  land 
mortgaged,  brought  a  creditors'  bill  to  sub- 
ject It  to  the  payment  of  tbelr  Judgments. 
Beld,  That  the  mortgage  was  prior  to  their 
claims  for  all  sums  advanced  before  the 
mortgagee  had  knowledge  thereof,  but  sub- 
ject to  their  claims  as  to  sums  advanced 
after  the  mortgagee  acquired  knowledge  of 
tbelr  rights.  Oma^  Coal,  Coke  A  Lime  Go. 
V.  S«e«f.  64  Neb.  379  (74  N.  W.  620). 


149.  (1898.)  A  deed  absolute  In  form 
conveying  the  legal  title,  although  Intended 
as  a  mortgage  to  secure  future  advances, 
and  the  lien  of  a  Judgment  not  attaching 
to  an  equitable  estate,  the  liens  of  other 
creditora  of  the  grantor  did  not  attach  until 
the  levy  of  execution  at  the  earliest;  and  in 
the  absence  of  evidence  that  advances  were 
made  by  the  mortgagee  between  the  levy 
and  the  commencement  of  a  creditor's  suit 
to  subject  the  land  to  the  payment  of  the 
Judgments,  the  latter  date  was  properly 
taken  as  marking  the  time  after  which  ad- 
vances on  the  mortgage  were  subordinate 
to  the  claims  of  such  other  creditors. 
Whether  the  levy  of  an  execution  on  land 
so  conveyed  charged  the  mortgagee  with 
notice  of  the  Judgment,  qtuere.  Omaha  Coal, 
Coke  d  Lime  Co.  v.  Snete,  54  Neb.  379  (74 
N.  W.  620). 

Priority  over  conveyance  without  consid- 
eration. 

160.  (1878.)  An  unrecoMed  mortgage 
takes  precedence  of  a  subsequent  vmrvr- 

ance  by  the  mortgagor'  without  considera- 
tion. Merriman  v.  Hyde,  9  Neb.  113  (2  N. 
W.  218). 

151.  (1899.)  A  deed  for  which  no  vain- 
able  <wnslderati(m  has  been  given.  Is  not 
entitled  to  take  precedence  of  a  prior  un- 
recorded mortgage  of  which  the  grantee  in 
such  deed  had  no  actual  notice.  FUk  v. 
Osgood,  58  Neb.  486  (78  N.  W.  924). 

Priority  over  liens  for  materials. 
See,  also,  Jfecftanics*  Liene,  f  1 17(»-189. 

152.  (1892.)  A  deed  absolute  on  its  fftce 
but  Intended  as  a  mortgage  Is  superiop  to 
a  mechanic's  Il«i  for  materials  furnished 
under  a  contract  entered  into  with  the 
g^ntor  after  the  recording  of  such  deed. 
Livetey  v.  Brovm,  36  Neb.  Ill  (62  N.  W. 
888). 

153.  (1893.)  A  party  taking  a  mortgage 
on  real  estate  is  bound,  at  the  time,  to  know 
whether  material  has  been  furnished  or 
labor  performed  In  the  erection,  reparatloi 
or  removal  of  improvements  on  the  prem- 
ises within  the  four  prior  months,  ffesry 

Coattworth  Co.  v.  Fish^dick,  37  Neb.  207 
(55  N.  W.  643). 

154.  (1893.)  The  lien  of  a  mortgage  on 
real  estate,  taken  while  a  building  Is  la 
process  <d  erection  thereon.  Is  subject  to  the 
claims  of  materialmen  and  laboras  for  ma- 
terial already  and  thereafter  furnished,  and 
for  labor  already  and  thereafter  performed 
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in  the  erection  of  such  building,  when  the 
commencement  of  such  fumlBhlng  of  ma- 
terial, or  the  commencement  of  the  perform- 
ance  of  such  labor,  was  prior  to  the  record 
of  said  mortgage.  Henry  d  Coat$toorth  Co. 
V.  Fisherdick.  37  Neb.  207  (55  N.  W.  643), 

155.  (1894.)  The  proviso  In  section  6, 
chapter  54,  Compiled  Statutes,  that  "this 
law  shall  not  be  so  construed  as  to  inter- 
fere with  prior  bona  fide  liens  on  grounds 
on  which  such  buildings  shall  be  erected  as 
a  fixture,"  held  to  forbid  subordinating  the 
priority  of  a  recorded  mortgage  on  such 
grounds  to  a  subsequently  attaching  me- 
chanic's lien.  Bolmeg  v.  Hutchiru,  38  Neb. 
eOl  (57  N.  W.  514). 

156.  (1894.)  Mere  knowledge  by  the 
vendor  of  a  lot,  of  a  proposed  building 
thereon  by  the  vendee,  will  not  subject  the 
former's  mortgage  Hen  for  purchase  money 
to  the  materialman's  Hen.  Holmes  V,  Hutch- 
tn»,  38  Neb.  601  (67  N.  W.  614). 

157.  (1894.)  A  mortgage  from  the  date 
of  being  filed  for  record,  takes  priority  of 
mechanics'  Hens  torn  labor  done  or  material 
furnished  when  no  part  of  such  labor  was 
done  and  no  part  of  such  material  was  fur- 
nished before  such  mortgage  was  filed. 
Vhappell  V,  Smith,  40  Neb.  579  (69  N.  W. 
110). 

158.  (1896.)  A  person  In  taking  a  mort- 
gage on  land  Is  hound  to  know  whether  any 
material  or  labor  for  Improvemnits  has 
been  furnished  within  foup  months.  Chap- 
man V.  Brewer,  43  Neb.  890  (68  N.  W.  320; 
47  Am.  St.  Rep.  779). 

169.  (1898.)  The  Hen  of  a  mortgage 
taken  while  a  building  Is  in  process  of 
erection  on  the  land  is  subject  to  mechan- 
ics' liens  for  work  commenced,  or  for  ma- 
terial the  furnishing  of  which  was  begun, 
before  the  mortgage  was  recorded.  Good- 
win V.  Cunningham,  54  Neb.  11  (74  N.  W. 
316). 

Priori^  as  affected  by  posseulon. 

160.  (1889.)  After  acceptance  by  the 
lessee  of  an  option  to  purchase,  within  the 
time  provided  by  the  written  contract,  bis 
possession  became  that  of  owner,  and  of 
whose  rights  such  possession  gave  notice 
to  the  subsequent  mortgagee  of  the  vendor, 
or  lessor,  and  he  would  be  charged  with 
notice  of  the  vendee's  rights,  and  his  mort- 
ice be  subject  thereto.  Smith  v.  Gi^on, 
36  Neb.  611  (41  N.  W.  360). 

Priority  of  record. 

161.  (1888.)  Where  it  is  sought  to  give 
tlw  lien  of  a  Junior  mortgage  precedence 


over  the  lien  of  a  senior  mortgage,  the 
claim  must  be  based  either  on  an  agree- 
ment to  that  effect  or  on  the  superior  equity 
of  the  junior  mortgage.  Brown  v.  Baker,. 
22  Neb.  708  (36  N.  W.  273). 

162.  (1888.)  The  filing  of  a  transcript 
of  a  Judgment  of  a  county  court  in  the  office 
of  the  clerk  of  the  district  court,  during  the 
pendency  of  a  suit  to  foreclose  a  mort- 
gage, would  only  create  an  Incumbrance 
upon  the  equity  of  redemption  of  the  de- 
fendant in  the  foreclosure  proceedings,  and 
such  Judgment  creditor  would  not  be  a  nec- 
essary party  to  such  action.  The  Judgment 
lien,  being  created  pendente  lite,  would  be 
extinguished  by  such  foreclosure.  Barring- 
ton  V.  Latta,  23  Neb.  84  (36  N.  W.  364). 

163.  (1894.)  Where  two  mortg^es  are 
executed  and  delivered  on  the  same  prop- 
erty by  the  same  grantor  at  different  times, 
the  mortgage  last  executed  and  delivered 
will  take  precedence  If  first  filed  fpr  record 
in  the  ofiQce  of  the  recorder  of  deeds  in 
which  the  real  estate  mortgaged  Is  situate, 
if  such  last  executed  mortgage  was  made 
and  delivered  for  a  valuable  .consideration 
in  good  faith  and  without  any  notice  on  the 
part  of  the  mortgi^»e  therein  of  the  exist- 
ence of  the  prior  mortgage.  Burroms  v. 
Hovland,  40  Neb.  464  (58  N.  W.  947). 

164.  (1904.)  Where  a  mortgagee  claims, 
a  lien  on  real  estate  through  a  deed  filed 
for  record  subsequent  to  the  levy  of  an 
order  of  attachment  on  the  same  land  as 
the  proi>erty  of  the  grantor  in  such  deed, 
the  order  of  attachment  and  the  return  of 
the  sheriff  showing  the  levy  being  duly  re- 
corded In  the  office  of  the  recorder  of  deeds 
before  the  recording  of  such  deed,  the  mort- 
gagee takes  with  notice  of  the  rights  of  the 
attachment  creditor  and  subject  to  such  in- 
firmities aa  inhere  in  the  title  of  the  mort- 
gagor. Naudain  v.  Fullentoider,  72  Neb. 
221  (100  N.  W.  296). 

Jndgmwit    in    action  commenced 
prior  to  record  of  mortgage. 

165.  (1894.)  A  Judgment  of  a  district 
court  in  an  action  commenced  prior  to  the 
term  at  which  it  was  rendered,  except  a 
Judgment  by  confession,  is  a  lien  upon  th» 
lands  and  tenements  of  the  Judgment  debtor 
within  the  county  from  the  first  day  of  the 
term,  no  matter  on  what  day  of  the  term  It 
was  actually  pronounced;  and  where  a 
mortgage  on  the*  real  estate  of  the  defend- 
ant is  executed  and  recorded  during  the 
term,  but  before  the  rendition  ot  such  Judg- 
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ment,  the  Hen  of  the  judgment  is  superior 
to  that  of  the  mortgage.  Norfolk  State 
Bank  V.  Uurphy,  40  Neb.  735  (59  N.  W. 
706;  38  h.  R.  A.  243). 

166.  (1897.)  A  mortgage  recorded  dur>- 
fng  a  term  of  court  at  which  a  judgment  Is 
rendered  in  a  suit  commenced  prior  to  the 
term,  is  Inferior  to  tbe  Judgment,  unless 
entered  by  confession,  though  the  mortgage 
was  filed  for  record  before  rendition  of  the 
judgment.  Oco&ocX:  v.  Baker,  52  Neb.  447 
(72  N.  W.  582;  66  Am.  St.  Rep.  519). 

Actual  notice  of  mortgage  affecting  prior- 
ity. 

167.  (1900.)  Where  one  furnishes  ma- 
terials for  the  erection  of  a  house  with 
actual  knowledge  of  an  outstanding  unre- 
corded mortgage,  his  lien  for  materials  is 

Junior  to  the  lien  of  the  mortgage.  Bra^ 
ford  V.  Atideraon,  60  Neb.  368  (83  N.  W. 
173). 

168.  (1900.)  Actual  knowledge  of  the 
existence  of  a  real  estate  mortgage  Is  as 
binding  as  constructive  notice  thereof.  Brad- 
ford V.  Anderson,  60  Neb.  368  (83  N.  W. 
173). 

169.  (1901.)  A  subsequent  mortgagee 
who  claims  priority  by  reason  of  prior  rec- 
ord ot  hlB  conveyaDce  must  allege  and  prove 
that  he  took  without  notice  of  a  prior  mort- 
gage subsequently  recorded.  Banely  v.  Cra- 
pe nhoft,  1  Uuof.  8  (96  N.  W.  352). 

170.  (1901.)  A  court  may  decree  mort- 
gages upon  the  same  propwty,  not  concur- 
rent or  executed  simultaneously,  to  be  of 
equal  priority  only  where  they  appear  to 
have  been  executed  <m  the  same  day  and  the 
relative  order  of  execution  and  delivery  is 
not  shown.  Where,  though  both  executed 
within  a  few  hours,  they  show  upon  their 
face  which  was  first  executed,  or  the  priority 
of  execution  is  established  by  evidence,  they 
should  he  given  effect  accordingly.  Banelj/ 
V.  Crapenhoft,  1  Unof.  8  (95  N.  W.  S62), 

Becord  of  mortgage  as  notice. 

171.  (1880.)  The  record  of  a  mortgage 
on  land  In  this  state  executed  In  another 
without  the  required  certificate  from  tbe 
clerk  of  a  court  of  record,  Is  a  nullity,  and 
inadmissible  in  evidence  as  against  a  subse- 
quent purchaser  of  the  land.  Irwin  v. 
Welch.  10  Neb.  479  (6  N.  W.  753). 

172.  (1885.)  The  record  to  a  conveyance 
or  mortgage  is  constructive  notice  to  those 
only  who  must  trace  their  title  through  the 
grantor  or  mortgagor.  Traphagen  v.  Irtcin, 
18  Neb.  196  (24  N.  W.  684). 


AGES.  * 

173.  (1891.)  The  record  of  a  real  estate 
mortgage  which  Is  not  legally  acknowledged 
does  not  operate  as  constructive  notice. 
Keating  v.  Hvtft,  ei  Neb.  458  (48  M.  W.  66). 

174.  (1892.)  Where  an  abeolute  deed, 
properly  executed  and  acknowledged,  is 
given  and  intended  only  as  a  mortgage,  and 
the  contract  to  reconvey  rests  In  parol,  the 
proper  recording  of  the  instrument  is  con- 
structive notice  of  the  interest  of  tbe  grantee 
in  the  property  therein  described.  lAvueg 
V.  Brown.  35  Neb.  Ill  (52  N.  W.  838). 

175.  (1899. )  A  mortgage  filed  dnrlng 
the  erection  of  a  building  on  the  premises 
mor^ged  has  priority  over  the  rights  of  a 
person  who  subsequently  began  to  furnish 
material  for  auch  erection.  Grand  Ulani 
Banking  Co.  v.  KoeMer,  67  Neb.  649  (78  N. 
W.  265). 

178.  (1899.)  The  record  of  a  mwtgage 
is  constructive  notice  of  the  existence  of  tbs 
debt.    Whitney  v.  Lowe,  69  Neb.  87  (80  N. 

266). 

177.  (1907.)  Where  a  mortgage  purporU 
to  give  the  amount,  date  of  execution  and 
maturity,  and  the  rate  of  interest  borne  by 
the  notes  it  secures,  and  is  so  recorded,  the 
mortgagee  may  not  In  a  suit  against  a  sab- 
sequent  purchaser  of  the  premises,  who  his 
no  notice  except  such  as  is  afforded  by  the 
record,  show  that  the  notes  intended  to  be 
secured  matured  at  an  earlier  date  or  bore 
a  higher  rate  of  Intereet  than  was  specified 
in  the  mortgage.  Stewart  v.  Walker,  80  Neb. 
68  (118  N.  W.  814). 

 Defective  or  erroneous  record. 

178.  (1878.)  Under  our  recording  act 
the  record  of  a  mortgage  Is  notice  only  as 
to  the  lands  actually  described  therein.  Aa 
to  lands  omitted  from  the  description  by 
mistake  it  will  be  treated  the  same  as  If  It 
were  unrecorded.  Oalwaif,  Sample  A  Co.  a 
Malchow,  7  Neb.  286. 

179.  (1880.)  A  mistake  of  the  county 
clerk  in  entering  a  description  of  mortgaged 
premises  on  tbe  numerical  index,  the  mort- 
gage being  in  all  other  particulars  properly 
recorded  and  Indexed,  will  not  ritiate  the 
record  as  to  subsequent  purchasers.  Lincoln 
Buiiding  A«'n  v.  Boat,  iO  Neb.  581  (7  N. 
W.  327). 

180.  (1880.)  The  Hen  of  a  mortgig* 
wrongfully  described  by  the  clerk  in  leoonl- 
ing.  is  not  defeated  by  such  subsequent  po^ 
chaser  procuring  from  the  holder  thereof, 
by  quitclaim  deed,  a  voluntary  conveyw" 
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of  the  legal  title  to  himself.  Lincoln  Build- 
ing Ass'n  V.  Hats,  10  Neb.  581  (7  N.  W.  327). 

181.  (1885.)  A  deed  or  mortgage  of  real 
estate  executed  by  a  party  out  of  possession 
apd  having  no  record  title  or  apparent  in- 
terest In  the  premises  Is  not  alone,  when 
recorded,  constructive  notice  of  the  title 
or  interest  of  such  grantee  or  mortgagee 
against  one  who  traces  his'  title  from  the 
apparent  owner.  Traphagen  v.  Irwin,  18 
Neb.  195  (24  N.  W.  684). 

182.  (1897.)  A  mortgage  was  executed 
to  A  for  the  purpose  of  Indemnifying  him 
against  loss  on  a  note  of  the  mortgagor, 
the  payment  of  which  he  had  guaranteed. 
The  mortgage  on  its  face  was  conditioned 
absolutely  to  pay  the  note  referred  to,  and 
did  not  disclose  the  relaUon  of  the  parties 
as  principal  and  surety.  Held,  That  a  sub- 
sequent Incumbrancer  was  charged  with 
notice  by  the  record  of  A's  mortgage,  and 
was  not  entitled  to  priority  because  It  did 
not  truly  sUte  Its  conditions.  Bteen  v. 
Stretch,  50  Neb.  572  (70  N.  W.  48). 

Failure  to  record  mortgagv. 

183.  (1878.)  To  defeat  a  prior  unre- 
corded deed  or  mortgage.  It  is  not  enough 
for  one  to  show  merely  that  he  is  a  judg- 
ment creditor  of  the  grantor,  but  in  addition 
to  this  It  must  appear  that  his  claim  or  Hen 
is  eridenced  by  some  Instrument  "required 
to  be  recorded,"  and  It  must  also  be  filed  for 
record  before  such  prior  conveyance.  Oah 
tcoy,  ficmple  <6  Co.  v.  Malchow,  7  Neb.  285. 

184.  (1895.)  A  purchaser  at  execution 
sale  of  land  takes  only  the  interest  of  the 
Judgment  debtor  at  the  time  the  Judgment 
1>ecame  a  Hen  on  the  land;  and  a  deed  or 
mortgage  unrecorded  at  that  time  is  su- 
perior to  the  title  of  such  purchaser,  at 
least  If  it  be  recorded  before  the  sale.  Har- 
greaves  v.  Menken,  45  Neb.  668  (63  N.  W. 
951). 

185.  (1897.)  One  taking  a  real  estate 
mortgage  to  secure  a  pre-existing  debt,  with- 
out notice  of  the  existence  of  an  unrecorded 
mortgage  against  the  property.  Is  a  subse- 
quent purchaser  In  good  faith  within  the 
meaning  of  section  16,  chapter  73.  Compiled 
Statutes.  Dorr  v.  Meyer,  51  Neb.  94  (70  N. 
W.  543). 

186.  (1901.)  Ordinarily  the  right  of  pri- 
ority as  between  persons  claiming  Hens  upon 
real  property  is  to  be  determined  by  the 
registry  act.  Rumerj/  v.  Loy,  61  Neb.  755 
(86  N.  W.  478). 


187.  (1901.)  The  law  providing  for  the 
registration  of  Instruments  atfecling  land 
titles  gives  to  the  assignee  of  a  Junior  In- 
cumbrance priority  over  a  senior  incum- 
brancer only  In  case  his  assignment  is  In 
reglsterable  form  and  recorded  before  the 
senior  Incumbrance,  turnery  v.  hoy,  61 
Neb.  755  (86  N.  W.  478). 

188.  (1901.)  Where  a  mortgage  of  real 
property  is  intended  by  the  parties  thereto 
to  convey  also  personal  property  situated 
and  in  use  upon  the  realty,  while  such 
mortgage  would  create  a  charge  thereon  be- 
tween the  parties,  it  cannot  be  given  effect 
as  against  execution  creditors  of  the  mort- 
gagor unless  the  instrument  1b  duly  filed  as 
a  chattel  mortgage.  Hillehrand  v.  2ielaon, 
1  Unof.  783  (96  N.  W.  1068). 

Estoppel  or  agreement  affecting  priority. 

189.  (1880.)  Where  a  mortgage  is  exe- 
cuted to  the  defendant  who  agrees  to  with- 
hold recording  it  to  enable  the  mortgagee 
to  secure  additional  loans  on  part  of  the 
property  included,  the  plalntitt,  in  the  pres- 
ent action,  loaning  money  to  the  mortgagee 
and  taking  a  mortgage  on  the  same  prop- 
erty, although  a  brother-in-law  of  mortga- 
gee, taking  without  notice,  has  a  prior  lien 
to  that  of  defendants.  Clarke  v.  Forhee,  9 
Neb.  476  (4  N.  W.  68). 

190.  (1884.)  Where  a  holder  of  a  first 
mortgage  states  to  a  creditor  of  the  mort- 
gagor that  only  a  small  balance  remains  un- 
paid on  the  mortgage,  and  thereby  Induces 
the  creditor  to  forego  his  right  to  attach 
other  pnqwrty  ot  the  mortgagor,  and  accept 
as  security  for  his  debt  a  second  mortgage, 
he  Is  thereby  estopped  to  enforce  the  first 
mortgage.  Newman  v.  Mueller,  16  Neb.  523 
(20  N.  W.  843). 

191.  (1894.)  A  loan  company  that  has 
loaned  money  as  part  purchase  price  of  real 
estate,  taking  a  mortgage  on  the  land  as  se- 
curity, is  not  estopped  from  asserting  su- 
periority of  his  Hen  to  that  of  a  mechanic's 
lien,  because  of  representation  by  the  owner 
that  the  loan  was  tor  the  purpose  of  paying 
for  buildings  to  be  erected  and  the  mechanic 
relied  on  payment  out  of  the  loan,  a  part 
of  which  was  in  fact  appropriated  to  an- 
other purpose,  it  not  appearing  that  tho 
loan  company  had  itself  by  contract  or  by 
conduct  led  the  mechanic  to  rely  upon  its 
seeing  to  the  application  of  the  money.  Pat- 
rick Land  Co.  v.  Leavenworth,  42  Neb.  715 
(60  N.  W.  954). 

192.  (1898.)    Where,  under  a  decree  fore- 
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dosing  one  of  two  mortgages  of  equal  prior- 
ity given  to  plalntiir  In  one  transaction  and 
coTOTlng  the  same  lands,  the  appraisers  er- 
roneously deducted  from  the  value  of  the 

premises  the  amount  of  a  judgment  as  a 
senior  lien,  plaintiff,  being  the  purchaser  at 
the  foreclosure  sale,  cannot  be  beard,  In  a 
subsequent  action  by  htm  to  foreclose  the 
other  mortgage,  to  assert  that  such  judg- 
ment was  the  Junior  lien.  Farmers  Loan  <£ 
Truat  Co.  v.  Schwenk,  54  Neb.  657  (74  N. 
W.  1063). 

193.  (1898.)  A  mortgagee  Is  not  es- 
topped from  assailing  the  validity  of  an  ap- 
parently senior  lien  by  a  mere  exception 
from  the  mortgagor's  covenant  against  In- 
cumbrances of  a  class  of  Hens  which  would 
Include  that  assailed  if  It  were  valid.  0a49- 
den  V.  Thrush,  56  Neb.  565  (76  N.  W.  1060). 

194.  (1899.)  The  lien  of  an  ordinary 
mortgage  Is  not  subordinate  to  mechanics' 
liens,  merely  -because  the  money  which  it 
was  given  to  secure  was  loaned  for  the  pur- 
pose of  improving  the  mortgaged  premises, 
and  under  an  express  contract  that  it  shall 
be  so  used.  Henry  d  Coatsworth  Co.  v.  Hal- 
ter, 58  Neb.  686'  (79  N.  W.  616). 

195.  (1901.)  One  who  guarantees  the 
payment  of  a  note'amt  mortgage  cannot  ob- 
tain a  lien  upon  the  premises,  as  against 
the  holder  of  the  note  and  mortsage.  by 
purchasing  the  real  estate  at  tax  sale.  Con- 
cordia Loan  .6  trust  Co.  v.  Parrotte,  62  Neb. 
629  (87  N.  W.  348). 

196.  (1901.)  An  indorser  of  a  note,  Tho 
also  by  an  agreement  became  guarantor, 
and  collector  of  the  principal  sum  and  in- 
terest, and  who  had  held  out  that  It  paid 
taxes  to  protect  its  guaranty  and  the  inteiv 
est  of  its  patrons,  cannot,  as  against  tbe  se- 
cured, build  up  a  superior  lien  upon  the 
property  given  to  secure  the  debt  by  buy- 
ing In  the  property  at  tax  sale.  Conoordia 
Loan  <E  Trust  Co.  v.  Parrotte,  62  Neb.  629 
(87  N.  "W.  348). 

197.  (1907.)  The  statements  contained 
In  the  mortgage  recorded  by  the  mortgagee 
are  his  declarations  to  all  subsequent  pur- 
chasers, and  he  is  estopped,  as  against  one 
who  has  bought  the  premises  relying  upon 
such  record,  to  assert  that  his  Interest  Is 
greater  or  bis  Hen  more  onerous  than  was 
described  In  such  mortgage.  Btetoart  v. 
Walker,  80  Neb.  68  (113  N.  W.  814). 

■        Balease  or  postponement  of  mortgage 
In  favor  of  subsequent  lien. 

198.  (1894.)  Where  the  vendor  of  real 
•Btate  takes  a  mortgage  on  the  land  to  se- 


cure part  of  the  purchase  price  and  poet- 
pones  his  lien  to  a  second  mortgage,  given 
for  a  loan  of  money  for  Improvements  to  be 
placed  on  the  land  under  a  promise  of  the 
purchaser  to  make  such  Improvements,  tbe 
vendor's  Hen  Is  not  thereby  subordinated 
to  a  lien  for  labor  and  materials  furnished 
on  such  building,  the  mortgage  having  been 
previously  recorded.  Hoagland  v.  Lowe,  39 
Neb.  397  (58  N.  W.  197);  (1894)  Patrick 
Zrfmtf  Co.  V.  Leavenvjorth,  42  Neb.  715  (60 
N.  W.  954). 

199.  (1896.)  A  mortgagee  who  encour- 
ages the  improvement  of  the  mortgaged 
property  by  an  agreement  to  subordinate 
his  Hen  to  the  cost  thereof,  will,  as  to  per 
sons  famishing  labor  and  material  for  nse 
therein  upon  the  faith  of  his  promise,  be 
deemed  a  promoter  of  such  Improvement, 
and  their  liens  for  labor  and  material  so 
furnished  will  be  entitled  to  priority  over 
his  mortgage.  Cwnmings  v.  Emslie,  49  Neb. 
485  (68  N.  W.  621). 

200.  (1897.)  The  holder  of  a  first  mort- 
gage on  property  against  which  a  mechan- 
ic's lien  had  attached,  for  the  purpose  of 
enabling  the  owner  to  obtain  a  further  loan, 
released  his  mortgage,  which  had  been  ext^ 
cuted  by  the  owner's  grantor,  and  accepted 
in  lien  thereof  a  note  and  mortgage  exe- 
cuted by  the  owner  subject  to  the  mortgage 
executed  to  secure  the  new  loan,  there  being 
no  showing  that  he  was  ignorant  of  the  me- 
chanic's Hen.  Held.  That  he  was  not  sub- 
rogated to  the  rights  under  the  original 
mortgage  so  as  to  make  his  lien  superior  to 
the  mechanic's  lien.  Chicago  Lumber  Co.  r. 
Anderson,  Bl  Neb.  159  (70  N.  W.  919). 

Actions  to  determine  and  eetabHsh  rights. 

201.  (1893.)  One  who  attempts,  in  an 
action  against  the  equitable  owner  of  land, 
to  assert  a  mortgage  executed  in  fraud  of 
the  defendant's  rights  by  the  holder  of  the 
legal  title.  Is  required  to  show  afflrmatlvely 
that  he  took  such  mor^i«e  for  value,  with- 
out notice  of  the  equities  of  the  defendant, 
relying  upon  the  apparent  ownership  of  the 
mortgagor.  Phirnix  mutual  Ins.  Co.  v. 
Brown.  37  Neb.  705  (66  N.  W.  488). 

202.  (1895.)  Where  a  mortgage  was  re- 
corded August  21.  1890,  and  it  Was  alleged 
in  a  claim  for  a  mechanic's  Hen  on  tbe  same 
property  that  the  material  was  furnished 
between  August  21,  1890.  and  January  23, 
1S91.  the  mortgage  was  held  to  bo  the  su- 
perior Hen.  Weir  v.  Thomas,  44  Neb.  507 
(62  N.  W.  871;  48  Am.  St.  Rep.  741). 
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203.  (1900.)  A  Junior  Incumbrancer  Who 
olftlmB  priority  over  an  elder  equitable  Uen, 
must  allege  and  prove  that  he  acted  In  good 
faith  in  the  transaction,  and  that  he  paid 
out  the  full  amount  secured  by  his  Hen  In 
Ignorance  of  the  prior  equity.  Upton  V. 
Betta,  S9  Neb.  724  (82  N.  W.  19). 

204.  (1901.)  In  an  action  ot  electment, 
where  plaintiff  claims  under  a  sheriff's  deed 
resulting  from  a  mortgage  foreclosure,  to 
which  defendant  was  not  a  party,  and  de- 
fendant In  possession  claims  nndep  a  prior 
unrecorded  deed  made  by  the  mortgagor,  the 
burden  Is  upon  the  plaintiff  to  show  that  he 
took  his  mortgage  for  value  and  without 
notice,  actual  or  constructive,  of  defendant's 
title;  and  an  instruction  placing  the  burden 
on  defendant  to  show  want  of  bona  /ide* 
and  of  notice  on  the  part  ot  the  plaintiff  Is 
prejudicial  error.  Smith  v.  White,  62  Neb. 
56  (86  N.  W.  930). 

Enforcement  ot  barred  lien. 

205.  (1907.)  Where  the  holder  of  a 
mortgage  which  is  barred  by  the  statute  of 
limitations  comes  into  court  and  asks  for 
affirmative  relief  upon  the  mortgage,  the 
court  may,  on  proper  proof,  declare  such 
mortgage  barred  by  the  statute,  without  re- 
quiring the  holder  ot  the  legal  title  of  the 
mortgaged  premises  to  do  equity  by  tender- 
ing payment  of  Uie  amount  due  thereon. 
Peterson  v.  Ramaev,  78  Neb.  28S  (110  N.  W. 
728). 

206.  (1907.)  In  case  a  defendant  as  a 
matter  ot  equity  Is  entitled  to  be  subrogated 
to  the  lien  of  a  mortgage  upon  real  estate, 
it  Is  within  the  power  of  a  court  of  equity,, 
as  a  condition  precedent  to  granting  equi- 
table relief  to  the  owner  ot  the  real  estate, 
to  compel  the  payment  of  that  mortgage, 
even  though  by  Its  terms  said  lien  be  barred 
by  the  statute  ot  limitations.  Hohson  «. 
Huxtahle,  79  Neb.  340  (116  N.  W.  278). 

nr.  BIOHTS  AND  liLABILITIES  OP 
PASTIES. 

Provision  In  mortgage  for  payment  of 
taxes,  as  affecting  negotiability  of  note,  see 
Bim  and  Notes,  ifi  132-136. 


Possession  and  control  of  property. 

207.  (1880.)  In  this  state,  In  the  ab- 
sence of  an  agreement  to  the  contrary,  the 
mortgagor  of  real  property  retains  the  right 
to  the  possession  thereof.  Union  Mutual 
Life  Ins.  Co.  v.  Lovitt,  10  Neb  301  (4  N.  W. 
986). 

208.  (1880.)    A  mortgagee,  having  neither 
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the  possession  nor  the  right  of  possession 
of  property,  has  no  interest  therein  which 
he  can  convey  by  lease.  Union  Mutual  Life 
Jns.  Co.  V.  Lovitt,  10  Neb.  301  (4  N.  W.  986). 

209.  (1899.)  A  mortgagor  of  real  estate 
Is  ordinarily  entitled  to  the  possession 
thereof  until  confirmation  of  foreclosure 
sale.  Clark  v.  Misawtri,  Kansas  <f  Texas 
Trust  CO.,  69  Neb.  53  (80  N.  W.  267). 

210.  (1902.)  A  provision  in  a  mortgage 
that,  in  case  of  a  default,  the  mortgagee 
shall  be  enUUed  to  immediate  possession,  is 
valid  as  to  the  parties,  subsequent  purchas- 
ers and  Incumbrancers  chargeable  with  no- 
tice. FeUino  v.  Newcomb  Lumber  Co.,  64 
Neb.  335  (89  N.  W.  755;  97  Am.  St.  Rep. 
643 J. 

Adverse  possession  hy  mortgagee. 

211.  (1886.)  A  mortgagee  In  possession 
seeking  to  enforce  his  mortgage  upon  reel 
estate  by  a  decree  of  foreclosure  and  sale, 
occupies  a  trust  relation  in  regard  to  the 
property,  and  cannot  as  against  the  mort- 
gagor, while  treating  the  mortgage  as  valid, 
hold  advereely  as  to  him.  McKeighan  v. 
Hopkins,  19  Neb.  33  (26  N.  W.  614). 

212.  (1896.)  That  grantee's  possession 
under  a  deed,  claimed  to  be  a  mortgage,  is 
adverse  may  be  Interred  from  the  exerciss 
of  acts  ot  ownership.  Btatt  v.  Jones,  47  Neb. 
706  (66  N.  W.  658). 

Taxes  and  anessments  and  insurance. 

Taxes  pending  review  of  foreclosure  pro- 
ceedings, see  post,  8  898. 

213.  (1877.)  A  mortgagee  must  protect 
his  mortgage  security  by  the  discharge  of 
all  taxes  lawfully  assessed  upon  the  land. 
Peet  V.  O'Brien,  5  Neb.  360. 

214.  (1880.)  In  an  action  to  foreclose  a 
mortgage  when  the  mortgagee  sets  out  that 
he  paid  off  certain  delinquent  taxes  to  pro- 
tect his  mortgage,  and  asked  that  such  sum 
be  added  to  the  mortgage  debt.  It  Is  no  de- 
fense to  attack  the  irregularities  ot  the  as- 
sessment proceedings,  which,  if  true,  would 
have  rendered  the  tax  deed  void,  where  there 
Is  failure  to  allege  that  the  tax  was  not  due. 
Southard  V.  Dorrington,  10  Neb.  119  (4  N. 
W.  935). 

216.  (1881.)  A  mortgagee,  tor  the  pro- 
tection of  bis  security,  has  the  right  to  pay 
the  taxes  thereon,  or  to  redeem  the  same 
from  tax  sale.  The  amount  which  he  Is  re- 
quired to  pay  for  such  purpose  Is  a  valid 
claim  against  the  mortgagor,  enforceable  in 
the  same  manner  as  the  mortgage  debt,  and 
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continuing  until  the  satisfaction  of  the  mort- 
gage. Johnton  v.  Payne,  11  Neb.  269  (9  N. 
W.  81). 

216.  (1890.)  Where  the  mortgagee  of 
real  estate  pays  the  taxes  on  the  mortgaged 
premises  to  enable  him  to  negotiate  the 
mortgage,  ftnd  subsequently  he  sells  the 
mortgage  to  the  portgagors  and  executes 
and  dellvera  an  unconditional  release  of  the 
mortgage  and  the  debt  secured  thereby* 
could  not  afterwards  maintain  an  action 
against  the  mortgagors  for  the  amount  of 
the  taxes  so  paid.  Ker$enbroc1e  v.  Muff,  29 
Neb.  530  (45  N.  W.  778). 

217.  (1891.)  WhMi  the  payment  of  taxes 
assessed  on  real  estate  is  necessary  to  pro- 
tect his  security,  a  moi-tgagee  may  pay  the 
same  and  have  the  amount  added  to  the 
mortgage  principal  as  necessary  expenses  In- 
curred in  protecting  the  security.  7'own- 
«end  V.  Oaae  ThreaMnff  Machine  Co.,  31  Neb. 
836  (48  N.  W.  899). 

218.  (1896.)  A  mortgagee  la  entitled  to 
be  reimbursed  fon  insuranee  premiums  and 
taxes  paid,  with  Interest  thereon.  WMte  v. 
AtUu  Lumber  Co.,  49  Neb.  82  (68  N.  W. 
359);  (1898)  Northwettem  Mutwit  Life  Ins. 
Co.  V.  Butler,  57  Neb.  198  (77  N.  W.  667). 

219.  (1898.)  A  bond  and  mortgage  pro- 
vided for  Uie  payment  on  default  thereof  of 

the  mortgagor  of  "taxes  and  assessments." 
Held,  To  include  certain  special  asaesaments 
by  city  authorities  which  by  law  were  made 
Hens  on  the  mortgaged  property  and  for 
which  It  might  be  sold  as  for  general,  state, 
county,  and  dty  taxes.  Norihwettem  Mu- 
tual Life  Int.  00.  V.  ButJer,  67  N^b.  198  (77 
N.  W.  667). 

220.  (1901.)  An  agreement  to  pay  taxes 
before  they  become  delinquent  is  not  ful- 
filled by  paying  such  taxes  on  the  day  they 
twcome  delinquent.  National  Life  In*.  Co. 
V.  Butler.  61  Neb.  449  (86  N.  W.  437  ;  87  Am. 
St  Rep.  462). 

221.  (1901.)  Special  paving  assessments 
are  "assessments"  within  the  meaning  of  a 
clause  in  a  mortgage  Imposing  on  the  mort- 
gagor the  duty  of  making  prompt  payment 
of  all  "taxes  and  absessments"  lawfully 
charged  against  the  mortgaged  property. 
National  Life  In*.  Co.  v.  Butler,  «1  Neb. 
449  (85  N.  W.  437;  87  Am.  St.  Rep.  462). 

222.  (1901.)  Where  a  mortgage  provides 
that  the  mortgagor  shall  keep  tbe  buildings 
Insured  for  the  benefit  of  the  mortgagee,  the 
latter  Is  entitled  to  be  reimbursed  for  in- 


surance premiums  paid  by  him.  Sanfori  v. 
Litch»nherger^  68  Neb.  601  (87  N.  W.  305). 

223.  (1908.)  A  Uen-holder  Urlng  in  the 
fomily  of  a  homestead  claimant  who  la  la 
possession  of  the  property  as  a  homestead. 
Is  not  to  be  deemed  a  mortgagee  In  posses- 
sion, accountable  for  rents  and  profits  or 
liable  to  pay  taxes  as  such.  Baker  v.  Qrmi 
laland  BanMng  Co.,  4  Unof.  100  (93  N.  W. 
428). 

224.  (1907.)  After  the  purchase  of  mort- 
gaged premises  at  foreclosure  sale  by  the 
mortgagee,  the  mortgagor  cannot  maintain 
an  action  to  restrain  the  collection  of  111^ 
taxes  levied  aften  the  execution  of  the  mort- 
gage, unless  bound  by  a  special  eoveosnt 
therein  to  pay  such  future  assessments. 
Sholeg  V.  City  of  Omaha,  78  Neb.  676  (111 
N.  W.  364). 

Bents  and  profits. 

225.  (1878.)  A  mortgagor  la  not  liable 
for  rents  and  profits  while  he  Is  in  poeses- 
slon  of  the  mortgaged  premises,  and  bis 
grantee  will  take  his  title  and  be  protected 
to  the  same  extent  as  the  mortgagor.  Se- 
nard  v.  Brovm,  7  Neb.  449. 

226.  (1885.)  A  mortgagee  in  poesession 
of  productive  real  property  before  foreclos- 
ure Is  liable  for  net  rents  and  profits.  Co» 
etock  V.  Michael.  It  Neb.  288  (82  N.  W. 
549). 

227.  (1891.)  A  creditor  who  Ukes  an 
absolute  deed  of  real  estate  from  bis  debtor, 
such  4eed  in  fact  being  intended  as  a  mort 
gage  to  secure  the  debt,  must  account  for 
the  rents  and  profits  of  the  property  wtallo 
In  his  possession.  Kemp  v.  SmttO,  32  Neb. 
318  (49  N.  W.  169). 

228.  (1894.)  A  mortgagee  in  possession 
of,  and  occupying,  mortgaged  real  estate  be- 
fore foreclosure  is  liable  to  account  for  the 
net  rental  value  thereof,  and  this  ereo 
though  the  instrument  securing  the  debt  is, 
on  its  face,  an  absolute  conveyance.  Mor- 
row V.  Jones,  41  Neb.  867  (60  N.  W.  369). 

229.  (1896.)  A  mortgagee  of  real  estate 
In  possession  before  foreclosure,  In  the  ab- 
sence of  an  express  or  implied  agreement 
upon  the  subject,  is  liable  for  the  net  rents 
and  profits  which  he  has  received,  or  whicb 
he  might  have  received  by  tbe  exercise  of 
reasonable  care.  White  v.  AtUu  Lumber  Co., 
49  Neb.  82  (68  N.  W.  SB9). 

230.  (1897.)  A  mortgagor  of  real  prop- 
erty retains  the  legal  title  and  Is  ordinsrllr 
entitled  to  the  possession  thereof  ustll 
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conflrmation  of  a  sale  under  decree  of  fore- 
closure of  tbe  mortgage,  and  such  rtgbt  of 
possession  carries  with  It  the  proprietary  In- 
terest in  the  rents  and  profits  of  the  real 
estate.  Orr  v.  Broad,  62  Neb.  490  (72  N.  W. 
SSO). 

231.  (1899.)  A  mortgagor  in  possesiton 
Is  entitled  to  collect  and  use  the  rents  and 
profits  of  tbe  mortgaged  premises;  and  this 
rla^t,  being  transferable,  will  imss  to  hla 
grantee,  or  to  a  subsequent  mortgagee  to 
whom  possession  is  surrendered.  Huston  v. 
Cm/Ma,  67  Neb.  845  (77  N.  W.  763}. 

232.  (1899.)  In  an  action  to  foreclose  a 
mortgage  tbe  district  court  cannot  divert 
the  rents  and  profits  of  tbe  mortgaged  prem- 
ises from  the  tenant  lawfully  in  possession 
claiming  title  under  the  mortgi^r,  except 
by  the  appointment  of  a  receirer  pursuant 
to  the  proTisions  of  section  266  of  the  code 
of  clTil  procedure.  Huston  v.  Oanfteld^  67 
Neb.  345  (  77  N.  W.  763). 

288.  (1899.)  A  mortgagor  by  virtue  ot 
his  right  of  possession  has  a  proprietary  In- 
terest in  the  rents  and  profits.  Clark  v.  Mis- 
souri, Kansas  de  Texas  Trust  Co.,  69  Neb,  68 
(80  N.  W.  257). 

284.  (1902.)  An  action  at  law  for  the 
rents  and  profits  will  not  lie  on  btiialt  ot  a 
subsequent  purchaser  against  a  mortgagee 
who  has  entered  tbe  premises  and  retained 
tbe  possession  thereof  under  a  provision 
that.  In  case  of  default,  be  shall  be  entitled 
to  immediate  possession  of  the  preqiises; 
bttt  snch  mortgagee  will  be  held  to  account 
therefor  In  an  action  to  foreclose  his  movt- 
gage.  Felino  v.  Nev/comlt  Lumber  Co.,  64 
Neb.  335  (89  N.  W.  755;  97  Am.  St  Rep. 
643). 

236.  (1903.)  It  is  the  duty  of  a  mort- 
gagee in  possession  to  account  to  subsequent 
mortgagees  for  the  full  and  fair  rental  value 

of  the  premises  white  controlled  by  bim. 
Hatch  V.  Falconer,  67  Neb.  249  (93  N.  W. 
172). 

236.  (1903.)  A  first  mortgagee  In  pos- 
session of  tbe  mortgaged  premises  Is  not 
the  tenant  of  subsequent  mortgagees.  Hatch 
V.  Falconer,  67  Neb.  249  (98  N.  W.  172). 

237.  (1905.)  A  mortgage,  prior  to  Its 
foreclosure  and  the  final  confirmation  of 
tbe  sale  had  thereunder,  is  but  a  security 
for  the  debt  and  does  not  operate  as  a  Hen 
on  the  rents  and  profits  of  tbe  mortgaged 
premises  unless  an  application  Is  made  for 
a  receiver  In  the  manner  provided  by  stat- 


utes. WesterfieUl  v.  South  Omaha  Loan  d 
Bldg.  Aas-n,  76  Neb.  63  (105  N.  W.  1087). 

Improvements. 

238.  (1896.)  A  mortgagee  in  possession 
before  foreclosure,  in  the  absence  of  an  ex- 
press or  implied  agreement  upon  the  sub* 
Ject,  Is  not  entitled  to  any  credit  for  per- 
manent Improvementa  made  by  himself. 
White  V.  Atlas  Lumber  Co.,  49  Neb.  82  (68 
N.  W.  359). 

239.  (1899.)  In  the  absence  of  express 
agreement  to  the  contrary  a  mortgagee  of 
real  estate  Is  not  liable  to  the  occujnnt 
thereof  for  Improvements  made  by  blm  on 
tbe  premises  in  pursuance  of  an  agreement 
with  the  owner  that  he  would  pay  tbe  oc- 
cupant for  the  Improvements  so  made.  Mur- 
phey  V.  niinoia  Trust  A  Savings  Bank,  67 
Neb.  519  (77  N.  W.  1102). 

Payment  of  liens  and  Incumbrances. 

240.  (1885.)  A  mortgagee  In  possession 
before  foreclosure,  buying  or  paying  off  an 
outstanding  lien  tor  the  purpose  ot  protect- 
ing his  possession,  shall  have  what  he  has 
paid  with  legal  Interest  and  no  more.  (7om- 
stock  V.  Michael,  17  Neb.  288  (22  N.  W.  549). 

241.  (1899.)  A  mortgagee  who  contracts 
with  the  mortgagor  to  "t^e  care  ot"  other 
Incumbrances  upon  the  mortpiged  property 
may  purchase,  and  take  an  assignment  of,  a 
lien  covering  the  property  described  in  tbe 
mortgage  and  other  property,  and  may  after- 
wards assert  such  lien  against  the  other 
property;  and  this  he  may  do  notwithstand- 
ing the  teet  that  the  mortgagor  was  legiUly 
bound  to  discharge  the  lien  against  the  other 
property.  MtBride  v.  Wakefield,  58  Neb. 
442  (78  N.  W.  713). 

Dealings  and  transactions  between  parties. 

242.  (1896.)  Since  a  deed  absolute  in 
form  passes  the  legal  title,  though  Intended 
as  security  for  a  debt,  where  the  grantee 
under  such  a  deed  Is  In  possession,  tbe 
grantor's  equity  of  redemption  may  be  de- 
feated by  a  parol  settlement  defeating  bis 
right  to  an  accounting.  Stall  v.  Jones,  47 
Neb.  706  (66  N.  W.  653). 

Injuries  to  property. 

-  ■  -  Waste  by  mortgagor. 

243.  (1884.)   A  mortgagee  can  maintain 

an  injunction  against  his  mortgagor  and  a 
stranger,  who  are  about  to  remove  buildings 
from  mortgaged  premises,  and  thereby  ren- 
der the  security  scant  or  Insufficient;  and 
this,  without  regard  to  tbe  responsibility  or 
Insolvency  of  the  defendants,  and  for  the 
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reason  that  the  mortgagee  would  he  with- 
out remedy  at  law  for  such  loss  or  depre- 
ciation of  security.  TripJett  v.  Parmlee,  16 
Neb.  649  (21  N.  W.  403). 

244.  (1902.)  A  mortgagee  of  real  estate 
cannot,  hecause  of  his  Hen,  maintain  an  ac- 
tion in  replevin  tor  the  possession  of  prop- 
erty removed  from  the  mort^iged  premises 
-which  he  claims  as  a  fixture  to  the  realty. 
Jfoore  V.  Moran,  64  Neh.  84  (89  N.  W.  62«). 

 Trespass  hy  third  person. 

245.  (1884.)  While  the  mortgagor  was 
in  possession  of  mortgaged  premises,  the  de- 
fendant removed  buildings  therefrom  which 
materially  depreciated  the  security,  and  ren- 
dered it  scant  and  insufDdeut.  Afterwards 
the  mortgagee  accepted  from  the  mortgagor 
a  deed  of  the  premises  in  full  payment  of 
the  mortgage  debt,  and  sued  the  defendant 
for  the  value  of  the  buildings  removed. 
Held.  That  as  long  as  the  transat^tlon  be- 
tween the  mortgagee  and  mortgagor  was 
allowed  to  stand  as  a  full  payment  of  the 
mortgage  debt,  as  between  them,  it  must  be 
regarded  as  a  payment  as  to  strangers.  And 
the  mortgagee  having  been  paid,  can  main- 
tain no  action  against  a  stranger  for  waste 
of  the  mortgaged  premises  while  in  the  legal 
possession  of  the  mortgagor.  Triplett  v. 
ParmJee,  16  Neb.  649  (21  N.  W.  403). 

Actions  on  indebtedness  secured. 

246.  (1886.)  The  act  of  1869,  by  extend- 
ing the  period  of  limitation  of  mortgages  of 
real  estate  to  ten  years,  necessarily  extended 
the  limitation  of  the  debt  secured  by  the 
mortgage,  where  It  Is  sought  to  enforce  a 
sale  of  the  mortgaged  premises  In  satisfac- 
tion of  said  debt,  to  the  same  period  as  the 
mortgage.  Chenep  v.  Woodruff,  30  Neb.  124 
(29  N.  W.  275). 

247.  (1887.)  The  statute  of  limitations 
does  not  run  against  a  mortgagee  In  pos- 
session under  a  void  foreclosure,  so  as  to 
bar  his  right  of  action  for  the  amount  due 
on  the  mortgage.  FuJton  v.  Levy,  21  Neb. 
478  (32  N.  W.  307). 

248.  (1903.)  A  petition  in  an  action  at 
law  seeking  to  recover  on  an  indebtedness 
secured  by  a  mortgage,  where  foreclosure 
proceedings  have  been  instituted  under  the 
mor^ge.  are  pending,  or  have  gone  to  de- 
cree, is  sabject  to  demurrer  If  it  fail  to  al- 
lege authority  from  the  court  having  juris- 
diction of  the  foreclosure  proceedings  to 
maintain  the  action  at  law.  Mann  v.  Burk- 
land,  68  Neb.  269  (04  N.  W.  116). 


249.  (1903.)  Under  provisions  of  8e& 
tion  848  of  the  code  of  civil  procedure,  prior 
to  Its  amendment  In  1897.  no  action  at  law 
could  be  maintained  to  recover  on  a  debt  se- 
cured by  a  mortgage,  after  a  {wtltion  to  fore- 
close the  mortgage  had  been  filed,  or  afters 
decree  had  been  rendered,  without  authoritr 
from  the  court  having  Jurisdiction  of  the 
foreclosure  proceedings.  Ufann  v,  BurlOaiii, 
68  Neb.  269  (94  N.  W.  116). 

260.  ( 1904. )  Where  a  mortgagee  ob- 
tained a  decree  of  foreclosure  in  1877,  the 
proceeds  of  the  sale  being  distributed 
among  the  several  Hen-holders  according  to 
priority,  and  in  such  proceeding  the  mort- 
gagor's wife  was  made  a  party  and  lenred 
with  summons  but  made  no  appearance,  nor 
was  any  adjudication  thereof  made  In  the  d^ 
cree,  an  action  by  the  mortgagee  in  1901  to 
subject  her  dower  interest  in  the  property 
to  the  payment  of  his  Hen  was  barred  by 
the  statute  of  UmlUtions.  Du  Boi$  v.  Mar- 
Un,  71  Neb.  577  (99  N.  W.  267). 

V.  ASSIOmOENT  07  HOBTOAOB  OB 

DEBT. 

Persons  to  whom  payment  may  be  made 
after  assignment,  see  post,  ||  356-370. 

Nature  and  effect  of  assignment. 

251.  (1893.)  The  queaUon  whether  » 
assignment  of  a  note  and  mortgage  was  in 
absolute  sale  thereof  or  an  assignmeDt  as 
collateral  security,  is  one  of  tect,  on  which 
a  jury  may  property  be  ashed  to  make  spe- 
cial findings.  Cortelyou  v.  Siatt,  36  Keb. 
584  (64  N.  W.  964). 

What  constitutes  assignment. 

252.  (1895.)  A  made  to  B  his  promis- 
sory notes,  and  to  secure  the  payment 
thereof  conveyed  real  estate  to  B  by  deed 
absolute  in  form.  B  sold  the  notes  to  C, 
and  to  secure  them  otecuted  to  C  an  instro* 
ment  In  the  form  of  a  mortgage  on  the  land 
conveyed  by  A's  deed.  Held,  That  this  mort- 
gage would  be  treated  as  an  assignment  <tf 
the  mortgage  from  A  to  B.  State  Bank  of 
O'Nem  V.  Mathev)9,  46  Neb.  659  (  63  N.  W. 
930;  50  Am.  St.  Rep.  565). 

Transfer  of  debt  or  oblation  In  general. 

253.  (1876.)  The  mortgage  Is  a  mere 
Incident  to  the  debt  and  passes  with  It 

WPbb  V.  Hotelton.  4  Neb.  SOS  (20  Am. 
638):   (1894)  Whipple  V.  Fowter.  41  Neb- 
675  (60  N.  W.  15). 

254.  (1878.)  A  mortgage  Is  an  Incident 
of  the  debt  and,  so  far  as  respects  Its  de- 
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twmlnate  T&lue,  it  cannot  be  detached  from 
the  debt,  and  therefore  it  follows  or  pasaeB 
with  the  assignment  of  the  debt.  Aultman 
^  Taptor  Mfg.  Co.  v.  Rjchantson,  7  Neb.  1. 

266.  (1898.),  A  mortgage  is  hut  an  Ind* 
dent  to  the  debt  the  payment  of  which  It 
secares  and  its  ovnershlp  follows  the  trans- 
fer or  assignment  of  the  latter.  ±nders<m 
V.  Kretdler,  S6  Neb.  171  (76  N.  W.  681). 

S6S.  (1905.)  A  mortgagee  may,  b7  agreo- 
ment,  fix  the  rights  of  his  assignees  of  the 
notes  secured  by  a  mortgage  to  the  mort- 
gage security,  and  such  an  agreement  may 
be  implied  from  the  circumstances  of  the 
transfer.  JVeiftm  v,  Moramcm,  75  Neb.  368 
(106  N.  W.  320). 

Aartgnment  of  note  seeured  by  mortgage. 

267.  (1883.)  The  Indorsement  and  de- 
livery of  a  negotiable  promissory  note  se- 
cured  by  mortgage  carries  with  it  the 
security.  Kuhns  v.  Bankca,  IS  Neb.  92  (17 
N.  W.  356);  (1902)  Cwaterdine  v.  Moor^t 
6S  Neb.  296  (96  N.  W.  1021). 

268.  (1891.)  The  note  or  debt  la  the 
principal  thing,  and  the  mortgage  a  mere 
Incident,  and  the  party  to  whom  the  note  or 
debt  is  transferred  becomes  thereby  the 
owner  of  the  security,  and  on  being  paid  the 
note  or  debt,  he  may  be  required  to  ao- 
knowledge  satisfaction  of  the  mortgMe.and 
It  Is  his  duty,  if  need  be,  to  provide  him- 
self with  authority  to  satisfy  the  mortgage 
record.  Daniel*  v.  Denamore,  82  Neb.  40 
(48  N.  W.  906). 

259.  (1896.)  A  sale  and  transfer  ot  a 
negotiable  note  secured  by  mortgage  op- 
erates as  an  assignment  of  the  mortgage, 
and  the  transferee  is  not  bound  by  the  sub- 
sequent contracts  of  the  original  mortgagee 
with  reference  to  the  mortgaged  property, 
in  the  absence  of  a  relationship  of  principal 
and  agent^between  them.  Tilden  v.  BHWm, 
49  Neb.  382  (68  N.  W.  478). 

260.  (1898.)  The  transfer  of  a  note  se* 
cured  by  mortgage  carries  with  It  the  mort- 
gage, and  operates  as  a  transfer  thereof, 
without  the  necessity  of  any  formal  or  writ- 
ten assignment.  Ooodtotn  v.  OunninffJiamt 
54  Neb.  11  (74  N.  W.  315);  (1902)  Bnelt  v. 
Margritz,  64  Neb.  6  (91  N.  W.  274). 

261.  (1902.)  A  mortgage  on  real  estate 
is  an  Incident  to  the  debt  eridenced  by  the 
notet  it  secnrei^  and  passes  with  an  assign- 
ment of  the  deb^  and  an  unauthorised  re* 
leaaa  ot  the  mortgage  would  not  prevent  the 
Mifpreemmt-  of  the  rlc^hta  of  the  helden  of 


the  notes  to  a  sale  of  the  property  in  satis- 
faction of  the  debt  as  to  any  save  those  who 
in  good  faith  and  without  notice  have  ob- 
tained title  to  such  property,  relying  on  the 
reoord  which  disclosed  the  apparent  satis- 
fiwtlon  of  the  Incnmbranoe.  Frarktnff  v. 
Tkomat,  64  Neb.  193  (89  N.  W.  1006). 

— — -  Aaaignment  of  part  of  notes. 

262.  (1M6.)  Assignment  of  one  of  a  se- 
ries of  notes  secured  by  mortgage  without 
transfer  of  mortgage  Is  an  assignment  pro 

tanto  of  mortgage.  Studeiaker  Mfg.  Oo.  v. 
McCargur,  20  Neb.  600  (30  N.  W.  686); 
(1896)  Oram  v.  Cotrell,  48  Neb.  M  (67  N. 
W.  462;  68  Am.  St  Rep.  714). 

263.  (1893.)  Where  seTeral  ttotss,  se- 
cured by  one  mortgage,  are  transferred  to 
different  parties,  such  transfer  amounts  to 
an  assignment  pro  tanto  of  the  mortgage, 
and  the  several  holders  thereof  will  be  en- 
titled to  share  pro  rata  in  the  proceeds  of 
the  mortgaged  property.  ToOd  v.  Oramer, 
S6  Neb.  480  (54  N.  W.  674). 

264.  (1894.)  In  the  state  of  Iowa  the 
rule  is  that  the  transfeit  of  one  of  several 
notes,  maturing  at  different  times  and  se- 
cured by  the  same  mortgage,  operates  as  an 
assignment  pro  tento  of  the  mortgage,  and 
that  the  proceeds  arising  from  the  sale  of 
the  mortgaged  property  would  be  applied 
first  to  the  payment  of  the  notes  in  the  or- 
der of  time  in  which  they  fell  due;  but  in 
this  state,  in  such  a  case,  the 'several  hold- 
ers are  entitled  to  share  pro  rata  In  the  pro- 
ceeds. Whipple  V.  Fowler,  41  N«b.  676  (60 
N.  W.  15). 

266.  (1896.)  Where  a  mortgage  secures 
the  payment  of  several  notes,  the  assign- 
ment of  one  of  the  notes  is  an  assignment 
pro  tanto  of  the  mortgage,  and  In  the  ab- 
sence of  any  stipulation  to  the  contrary,  alt 
the  notes  secured  by  the  mortgage  ara  en- 
titled to  shara  pro  rata  in  the  distribution 
of  the  fund  realised  from  foreclosure  of 
the  mortgage.  Btate  Bank  of  O'Neill  v. 
Mathewt,  46  Neb.  659  (68  N.  W.  980;  60  Am. 
8t  Rep.  665). 

866.  (1908.)  Where  promissory  notes 
were  executed  by  the  same  maken  to  two 
different  persons,  and  at  the  same  time  a 
real  estate  mortgage  securing  their  payment 
was  executed  to  the  two  payees  Jointly,  the 
transfer  of  <me  <a  the  notes  was  a  transfer 
of  the  original  debt  and  of  the  accompany- 
ing mortgage  pro  tanfo^  authr(e  9.  Treat, 
66  Neb.  4U  (M  N.  W.  696;  103  Am.  St. 
Rep.  718). 
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AMignment  of  interest  coupons. 

267.  (1898.)  Detaching  an  interest  cou- 
pon from  a  bond  secured  by  mortgage  and 
transferring  It  to  a  third  person  operate  as 
an  assignment  pro  tanto  of  the  mortgage. 
yew  England  Loan  d  Trutt  Co.  v.  SoMfutm, 
66  Neb.  SO  (76  N.  W.  415;  71  Am.  St  Rep. 
667). 

268.  (1899.)  The  assignment  of  a  cou- 
pon secured  by  a  morM^e,  is  pro  tanto  an 
assignment  of  the  mortgage.    Whitney 'v. 

Lowe.  69  Neb.  87  (80  N.  W.  266). 

269.  (1903.)  The .  detaching  of  Interest 
coupons  from  a  bond  by  the  owner  thereof 
and  transferring  them  to  a  tbird  party,  op- 
erates as  an  assignment  pro  tanto  of  the 
mortgage  which  seeures  the  entire  debt 
OurtUg  V.  McOune,  4  Unof.  488  (94  N.  W. 
984). 

Xqnitable  assignment  of  note  and  mort- 
gage. 

270.  (1897.)  An  equitable  assignment  of 
a  negotiable  ppomlssory  note,  secured  by  a 
mortgage,  may  be  made  by  a  sale  and  de- 
livery thereof  by  the  person  to  whose  order 
the  note  Is  payable,  without  an  Indorsement 
of  the  note  or  a  formal  assignment  in  writ- 
ing of  the  mortgage  or  note;  and  such  pur- 
chaser may  maintain  an  action  In  his  own 
name  to  tbreclose  said  mortgage.  Greeley 
State  Bank  v.  Line,  60  Neb.  484  (69  N.  W. 
966). 

Attaohuent  of  note  and  mortgage. 

271.  (1878.)  The  attachment  of  a  note 
and  mortgage  debt  is  In  elCect  a  seizure  of 
the  same,  and  In  law  is  regarded  as  an  as- 
signment to  the  attaching  creditor  of  such 
note  and  mortgage,  and  gives  such  creditor 
the  same  right  to  enforce  the  payment  of 
the  money  from  the  garnishee  as  the  debtor 
himself  previously  had.  Campbell  v.  Net' 
Wt,  7  Neb.  800. 

272.  (1881.)  Where  a  mortgage  that  is 
given  as  security  for  part  payment  of  the 
purchase  price  of  land  is  not  recorded,  and 
the  premises  are  afterwards  sold  to  another, 
and  the  second  purchaser  commenced  an 
action  by  attachment  for  taxes  paid  by  him 
on  the  land,  and  the  note  and  mortgage  of 
the  flrst  mortgagee  Is  sold  under  such  ac- 
tion, such  transaction  is  fraudulent  and  does 
not  divest  the  first  mortgagee  of  his  title 
under  his  mortgage.  Lomison  v.  Leach.  12 
Neb.  9  (10  N.  W.  407). 

Assignment  to  national  bank. 

273.  (1876.)  Notes  secured  by  mort- 
gages were  assigned  to  a  national  liank  and 


by  It  to  plaintiff.  Held,  In  an  action  of  fore- 
closure, that  the  mortgages  were  not  ex- 
tinguished by  the  assignment  to  the  bsak, 
and  were  valid  in  the  hands  of  the  plaintiff, 
he  being  a  bona  /tde  purchaser.  BUihardt 
V.  fotMitee,  4  Neb.  200. 

I 

Consideration. 

274.  (1899.)  An  assignment  of  a  fraud- 
ulent mortgage  to  secure  a  creditor  of  the 
mortgagor  Is  valid  without  any  coqsiden- 
tlon  moving  from  the  assignee  to  the  as- 
signor. Such  a  transaction  Is,  in  substance, 
a  release  of  the  fraudulent  mortgage  and 
the  execution  of  a  new  mortgage  Xfj  the 
debcor  to  his  credtttvs.  Longfellow  v.  Bv- 
nard,  58  Neb.  612  (79  N.  W.  2S6;  76  Am. 
St  Rep.  117). 

Recording. 

275.  (1898.)  Where  a  mortgage  of  real 
estate  securing  a  negotiable  note  was  sold 
and  assigned  but  the  assignment  was  not 
recorded,  and  subsequently  the  mortga^ 
obtained  a  conveyance  of  the  legal  title  to 
the  real  estate  covered  by  the  mortgage,  the 
presence  of  the  unsatisfied  recorded  mort- 
gage is  of  itself  sufficient  to  notify  a  pur- 
chaser at  an  execution  sale  of  the  premises 
as  to  the  whereabouts  ol  the  note  which  the 
mortgage  secured  and  as  to  whether  the 
mortgagee  had  been  eatlsfied  by  a  mei^ 
or  otherwise.  Fetvrthorwgh  Bawingt  Bmft 
V.  Pierce,  64  Neb.  712  (76  N.  W.  20). 

276.  (1902.)  An  assignment  of  a  real 
estate  mortgage,  securing  a  n^Uable  prom- 
issory note,  to  the  Indorsee  of  such  note  is 
an  Instrument  affecting  the  title  to  real  ee> 
tate  within  the  purview  and  meaning  of 
sections  16  and  46,  chapter  78,  Compiled 
Statutes,  and  hence  must  be  recorded.  AsMt 
V.  Miller,  66  Neb.  204  (91  N.  W.  260). 

277.  (1902.)  An  assignee  of  a  mortgage 
whose  assignment  Is  not  of  record.  Is  barred 
by  a  decree  foreclosing  a  prior  Hen  In  a 
suit  to  which  his  assignor,  who  appeared  of 
record  as  owner  of  the  Incumbrance,  was 
made  a  party,  unless  he  records  bis  assign- 
ment prior  to  the  recording  of  the  deed  un- 
der judicial  sale  pursuant  to  such  decree. 
Qoodtoin  V.  Cunningham,  54  N^.  11,  die- 
tlttgulshed.  aniian  v.  UcDowaXl,  66  Neb. 
814  (92  N.  W.  991). 

Rights  of  assignee  In  general. 

278.  (1896.)  The  assignee  of  notes  se- 
cured, though  the  assignment  is  without 
consideration,  succeeds  to  mortgagee's  rigiit 
to  have  redemption  made  as  a  condition  of 


Digitized  by 


1879 


MORTGAGES. 


1293 


canceling  tbe  mortgage.  Hall  v.  Hooper,  47 
Neb.  Ill  (66  N.  W.  33). 

279.  (1898.)  Provisions  of  a  mortgage 
are  not  personal  to  mortgagee,  but  Inure  to 
tbe  owner  of  any  part  of  the  debt  secured. 
A'ew  England  Loan  A  Tnut  Co.  v.  Robirtmn, 
56  Neb.  50  (76  N.  W.  415;  71  Am.  St.  Rep. 
«67). 

Safeaaw  as  against  assignee. 

280,  281.  (1876.)  A  bona  flde  purchaser. 
tor  value,  of  a  negotiable  promissory  note, 
secured  by  mortgage,  before  maturity  and 
without  notice,  takes  the  mortgage  as  he 
does  the  note,  discharged  of  all  SQultles 
which  may  exist  between  the  original  parties. 
W«66  V.  Hogelton,  4  Neb.  308  (20  Am.  Rep. 
638);  (1876)  Moaea  v.  Comttock,  4  Neb.  516. 

282.  (1884.)  The  assignee  of  a  mortgage 
securing  a  negotlaoie  promissory  note,  who 
takes  It  In  good  foltb  before  maturity  for 
valu^  takes  It  as  he  does  the  note,  free  from 
equities  between  the  original  parties.  Mundy 
V.  Whittemore,  15  Neb.  647  (19  N.  W.  694). 

283.  (1886.)  In  an  action  of  foreclosure 
tbe  defense  of  usury  Is  available  to  tbe 
maker  against  an  assignee  of  an  usurious 
note  and  mortgage  which  had  been  trans- 
ferred to  him  by  a  written  assignment  on 
the  mortgage  only,  for  value  before  ma- 
turity, and  without  notice  of  any  defect 
Doll  V.  SoUenbeck,  19  Neb.  639  (28  N.  W. 
286). 

284.  (1902.-)  One  who  purchases  a  note 
and  takes  tbe  mortgage  and  assignment 
thereof  with  the  note  Is  chargeable  with  no- 
tice of  the  contents  of  the  mortgage.  Oar- 
nett  V.  Ueyeri,  65  Neb.  287  (94  N.  W.  803). 

2SS.  (1902.)  When  the  not*  and  mort- 
gage and  an  assignment  of  the  mortgage  are 
sold  and  delivered  together,  tbe  purchaser 
will  be  charged  with  notice  of  the  contents 
of  the  papers.  Conaterdine  v.  Moore,  65  Neb. 
296  (96  N.  W.  1021). 

286.  (1904.)  A  note  and  mortgage  exe- 
cuted at  the  same  time  and  as  parts  of  tbe 
same  transaction  will  be  construed  together, 
and  the  purchaser  of  the  note  and  mortgage 
will  be  charged  with  knowledge  of  the  con- 
tents of  tbe  mortgage.  Allen  v.  Dunn,  71 
Neb.  831  (99  N.  W.  680). 

 Unrecorded  release  of  mortgage. 

.287.  (1904.)  One  who  purchases  real  es- 
tate Incumbered  by  a  recorded  mortgage  se- 
curing negotiable  notes  and  receives  along 
with  his  deed  an  unreciHrded  release  of  the 
mortgage,  executed  by  the  mortgagee  after 


he  had  sold  the  notes  and  assigned  the  mort- 
gage, cannot  resist  a  foreclosure  by  a  bona 
fide  holder  of  the  unpaid  secured  notes. 
HeinU  v.  KXehba,  5  Unof.  289  (98N.W.431). 

Contract  to  assign  mortgage. 

288.  (1901.)  An  action  for  damages  for 
breach  of  contract  to  purchase  securities 
cannot  be  maintained  by  one  who,  after 
making  aueh  contract  to  sell,  has  received 
payment  thereof  by  the  maker  of  such  se- 
curities and  has  canceled  the  securities.  Kay 

V.  McAuley,  62  Neb.  687  (87  N.  W.  336). 

VI.  TBANSFER  OF  FROPEBTT  KOBT- 

OAOSD  OR  OF  EQXriTT  OF 
BXDBKPnOH. 
^eentlon  sale  of  equity  of  redemption. 

289.  (1878.)  When  the  equity  of  re- 
demption Is  sold  upon  execution,  the  pur- 
chaser takes  the  title  and  all  the  rights  of 
the  mortgagor,  subject  to  the  Incumbrance. 
Renard  v.  Brovm,  1  Neb.  449. 

290.  (1899.)  When  the  title  and  interest 
of  the  mortgagor  are  sold  under  an  execu- 
tion, the  purchaser,  by  the  confirmation  of 
such  sale  and  the  execution  of  a  deed  pur- 
suant thereto.  Is  entitled  from  the  date 
thereof  to  recover  the  rents  from  the  mort- 
gagee in.  possession.  ClarA;  v.  MUaouri,  Kan- 
«a«  Texa*  Trutt  Co^  69  Neb.  63  (80  N.  W. 
267). 

,    .....Rflect  of  subsequent  foreclosure  of 
mortgage. 

291.  (1871.)  A  purchaser  at  execution 
sale  of  an  equity  of  redemption  against 
whom  a  decree  of  foreclosure  and  sale  has 
been  entered,  for  a  sum  greatly  In  excess  of 
what  the  premises  afterwards  bring  on  the 
sale,  who  has  consented  to  the  decree  and 
withdrawn  his  appeal  therefrom,  has  no  In- 
terest in  the  premises  and  can  convey  none. 
ifiJIer  17.  j*ifm,  1  Neb.  264. 

Furobase  pmdlng  f  orsolosure. 

292.  (18S6.)  One  who  purchases  prop- 
erty bound  by  a  decree  of  foreclosure  Is,  in 
tbe  absence  of  equitable  considerations  re- 
sulting from  tbe  circumstances  of  the  par- 
ticular case,  charged  with  such  notice  as  the 
record  imparts,  and  is  not  entitled  to  per- 
sonal notice  of  sale  and  confirmation  subse- 
quently made  In  the  enforcement  of  such 
decree.  Link  v.  Connell,  48  Neb.  574  (67 
N.  W.  475). 

Title  and  rights  of  purchaser. 

293.  (1898.)  Where  a  deed  to  land  Is  ex- 
.  ecuted  in  blank  at  the  request  of  the  pur- 
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chaser  -who,  after  a  foreclosure  proceeding 
bad  been  commenced  against  tbe  land  in 
wbich  the  grantor  Is  made  a  party,  conveys 
to  a  third  person  by  Inserting  his  name  In 
the  blanks,  such  person  takes  the  land  Bxib- 
Ject  to  the  full  operation  and  elEect  ot  the 
foreclosure  proceedings  and  cannot  main- 
tain an  action  to  redeem.  Heller  v.  King, 
54  Neb.  22  (74  N.  W.  423). 

294.  (1902.)  A  purchaser  of  real  estate, 
who  takes  his  title  by  quitclaim  deed,  with 
actual  knowledge  of  the  lien  ot  an  unre- 
corded mortgage  thereon,  and  who  shows  by 
his  answer  that  he  had  actual  notice  thereof, 
and  caused  inquiry  to  be  made  as  to  the 
amount  of  the  lien,  cannot  afterwards  claim 
that  he  Is  an  Innocent  purchaser  for  ralue. 
Enyart  v.  Moran,  64  Neb.  401  (89  N.  W. 
1045). 

296.  (1906.)  A  mere  purchaser  of  the 
equity  of  redemption  of  mortgaged  lands  is 
glTen  all  the  protection  Uiat  the  statute  was 
designed  to  afford  him.  If  he  is  permitted  to 
deal  with  safety  with  one  who  appears  by 
the  record  to  be  the  owner  of  a  mortgage 
securing  a  non-negotlable  debt.  Settle  v. 
Tiedgen,  77  Neb.  795  (110  N.  W.  648); 
(1906)  Bettte  V.  Tieagen,  77  Neb.  199  (116 
N.  W.  959). 

Iiiabillty  of  pOTChaaw  for  mortgage  debt 
In  general. 

296.  (1881.)  An  agreement  by  a  mort- 
gagor to  pay  an  Increased  rate  of  Interest  In 
consideration  that  the  mortgagee  extend  the 
time  for  payment  of  the  amount  due  under 
a  decree  foreclosing  the  mortgage,  does  not 
bind  one  who  had  previously  purchased  the 
property,  subject  to  the  decree.  Colby  v. 
Place,  11  Neb.  848  (9  N.  W.  664). 

297.  (1898.)  The  grantee  In  a  deed, 
though  he  does  not  subscribe  the  same.  Is 
bound  by  a  covmant  to  pay  a  mortgage  not 
due  for  more  than  a  year  after  the  delivery 
of  the  deed.  Kendall  v.  Oameau,  55  Neb. 
403  (75  N.  W.  852). 

298.  (1902.)  A  purchaser  under  a  quit- 
claim deed,  with  actual  knowledge  of  the 
lien  of  an  unrecorded  mortgage  thereon, 
having  requested  a  third  person,  not  the 
agent  ot  the  Hen  holder,  to  ascertain  the 
amount  due  upon  the  mortgage,  cannot  de- 
feat a  recovery  of  any  portion  ot  the  mort- 
gage debt  on  account  of  a  mistake  as  to  the 
amount  of  the  Hen,  made  by  such  third  per- 
son. Enyart  v.  Moron,  64  Neb.  401  (89  N. 
W.  1046). 

299.  (1906.)   While  the  general  rule  Is 


chat  a  subsequent  purchaser  or  lessee  of 
mortgaged  property  taking  under  a  convey- 
ance or  lease  from  the  mortgagor  takes  snb- 
ject  to  the  mortgage,  yet,  where  the  mort- 
gage In  express  terms  or  by  clear  Implica- 
tion authorizes  the  mortgagor  to  makesucti 
sales  or  leases  for  the  benefit  ot  the  mort- 
gagee, a  wle  or  Imse  made  in  pursuance  of 
such  authority  to  binding  on  tbe  mortgMlw 
and  those  claiming  under  him.  Sammoia 
V.  Keamey  Power  d  Irrigation  Co.,  77  Neb. 
680  (110  N.  W.  308). 

Conveyance  subject  to  mortgage. 

299a.  (1901.)  Where  property  is  con- 
veyed "subject  to  Incumbrances  generally," 
the  grantee  is  not  estopped  from  asserting 
the  invalidity  of  an  apparent  lien.  Batty  v. 
City  of  Battings,  63  Neb.  26  (88  N.  W.  1S9). 

300.  (1902.)    A  conveyance  of  reale8tat<> 
subject  to  a  mortgage  Is,  In  substance,  a  con- . 
veyance  of  so  much  of  the  property  only  as 
Is  not  required  for  the  satisfaction  of  the 
mortgage  debt    McNaughton  v.  Burkes 
Neb.  704  (89  N.  W.  274). 

300a.  (1902.)  Land  conveyed  subject  to 
a  mortgage  is  in  equity,  as  between  ike 
grantor  and  grantee,  the  primaiy  debtor. 
McNaugMon  v.  Burke,  63  Neb.  704  (  89  N. 

W.  274). 

301.  (1902.)  Where  land  Is  conveyed 
subject  to  a  .  mortgage  the  grantee  cannot 
claim  under  the  deed,  and  at  the  same  time 
deny  the  validity  of  tbe  clause  limiting  the 
interest  conveyed.  McNaughton  v.  Bwke, 
63  Neb.  704  (  89  N.  W.  274). 

302.  (1902.)  The  conveyance  of  land 
subject  to  an  outstanding  Incumbrance,  im- 
poses upon  the  purchaser  no  personal  obli- 
gation to  pay  such  incumbrance.  Lexing- 
ton Banle  v.  Batting,  66  Neb.  180  (92  N.  W. 
318). 

AsBomption  of  mortgage  debt  hy  pn^■ 
chaser. 

302a.  (1885.)  Where  the  purcbasev  ot 
real  estate  assumes  the  payment  of  a  mort- 
gage on  the  premises  and  retains  a  part  of 
the  purchase  price  for  that  purpose,  in  an 
action  to  foreclose  such  mortgage  whether 
or  not  the  mortgagor  had  a  mortgageable 
Interest  does  not  alfect  the  vendee's  IMiOr 
ity  for  the  payment  of  tbe  debt  Bond  v. 
Dolby,  17  Neb.  491  (23  N.  W.  361). 

303.  (1890.)  A  purchaser  for  the  nomi- 
nal price  of  $2,600  of  property  mortgaged 
for  $2,200,  who  pays  but  $300  down,  held,  to 
have  assuihed  the  mortgage  and  to  be  pv- 
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mnally  liable  -with  the  mortgasor  for  a  de- 

Heiency  on  foreclosure;  though  he  denied 
that  he  agreed  to  assume,  was  contradicted 
by  but  one  witness,  and  had  received  a  war- 
ranty deed.  Hocktcell  v.  Blair  Savings  Bank, 
31  Neb.  128  (47  N.  W.  641). 

303a.  (1S98.)  A  co-tenant  of  mortgaged 
land  who  buys  the  interest  of  his  co-tenants 
in  the  land  and  assumes  the  mortgage  debt, 
becomes,  as  among  the  parties  to  that  con- 
tract, the  principal  debtor,  and  the  vendora 
become  his  sureties;  and  while,  by  such  a 
transaction,  t)ie  rights  of  the  mortgagee 
cannot  be  changed  without  bis  consent,  and 
he  may  enforce  his  original  contract  accord- 
ing to  Its  terms,  still.  If  he  makes  new  con- 
tracts with  the  partlea  to  the  agreement, 
with  knowledge  thereof,  he  miiBt  do  so  with 
r^ard  to  the  rights  of  those  who  are,  among 
the  mortgagors,  sureties.  MerrUm  v.  MOes, 
54  Neb.  666  (74  N.  W.  861;  69  Am.  SL  Rep. 
781). 

304.  (1902.)  Where  land  la  sold  subject 
to  a  mortgage  existing  thereon,  as  between 
the  parties  to  the  transaction,  the  land  Is 
the  primary  debtor,  and  a  sale  thereof  may 
be  resorted  to  for  the  satisfaction  of  the  in- 
cumbrance. Frerkinff  V.  Thomaa,  64  Neb. 
193  (89  N.  W.  1005). 

305.  (1902.)  Where  a  grantee  under  a 
deed,  by  the  terms  of  which  he  agrees  to  as- 
sume and  pay  a  mortgage,  for  many  years 
exercises  ownership  over  the  land  conveyed, 
paying  taxes,  and  Interest  on  the  mortgage, 
and  joining  in  the  execution  of  an  agree- 
ment extending  the  time  for  the  payment 
of  the  mortgage,  he  is  estopped  to  deny  that 
he  assumed  to  pay  the  mortgage.  CrvMcn  v. 
Fottle,  3  Unof.  4S3  (91  N.  W.  858). 

—  Promise  to  pay  debt  as  part  of  pur- 
chase price. 
806.  (1892.)  Where  a  person  assumes  a 
mortgage  upon  real  estate  as  a  part  of  the 
consideration  and  oonyeys  the  same  to  an- 
other, who  assumes  such  mortgage  as  a  part 
of  the  consideration,  the  first  grantee  stands 
as  surety  for  the  second  grantee,  and  if  com- 
pelled to  pay  the  debt  may  recover  from  the 
latter.  Stover  v.  TompMns,  34  Neb.  465  (51 
X.  W.  1040). 

307.  (1893.)  A  purchaser  of  the  equity 
of  redemption,  being  neither  surety  nor 
privy,  who  assumes  a  mortgage  as  a  part  of 
the  purchase  price  of  land,  cannot  set  up  the 
purchase  price  of  land,  cannot  set  up  the 
usurious  oontraet  of  his  grantor  and  plead 


usury  In  such  contract  McKnight  v.  Ph9lp», 
37  Neb.  858  (56  N.  W.  722). 

308.  (1894.)  An  agreement  to  pay  an 
existing  mortgage,  as  part  of  the  considera- 
tion for  a  conveyance  of  mortgaged  prem- 
ises, need  not  be  inserted  In  the  deed,  neither 
must  it  necessarily  be  In  writing.  Such  an 
agreement  Is  an  independent  undertaking 
of  the  party  making  it,  the  conveyance  af- 
fording sufficient  consideration  to  sustain  It 
when  Its  existence  Is  established  by  a  pre- 
ponderance of  evidence.  Rejfnoldg  v,  Dietz. 
89  Neb.  180  (68  N.  W.  89). 

309.  (1894.)  An  agreement  to  assume  a 
mortgage  as  a  part  of  the  consideration  for 
a  conveyance.  Is  an  Independent  undertak- 
ing, whose  existence  is  a  question  of  fact 
upon  which  the  finding  of  a  trial  court  will 
not  be  disturbed  where  the  evidence  Is  con- 
flicting. Reynoia$  v.  Dietz,  39  Neb.  180  (58 
N.  W.  89). 

310.  (1895.)  An  alleged  agreement  to 
I>ay  an  existing  mortgage,  as  part  of  the 
consideration  for  the  conveyance  of  mort- 
gaged premises,  Is  not  established  by  reci- 
tations in  the  deed  of  conveyance  that  such 
deed  is  subject  to  said  mortgage,  nor  a  mere 
recitation  that  said  mortgage  is  part  of  the 
consideration  or  purchase  price.  Oreen  v. 
Hall,  45  Neb.  89  (63  N.  W.  119). 

311.  (189S.)  A  binding  assumption  of 
the-  payment  of  a  mortgage  by  the  grantee 
In  a  deed  which  merely  recites  the  exist- 
ence of  such  mortgage  on  the  premises  con- 
veyed, and  that  such  mortgage  Is  a  part  of 
the  consideration  or  purchase  price,  cannot 
be  established  by  proof  that  subsequent  to 
the  execution  of  such  deed  the  grantee 
therein  named,  orally,  and  without  cuisld- 
eration,  promised  the  mortgagee  that  he 
would  pay  such  mortgage.  Oreen  v.  Sail, 
45  Neb.  89  (63  N.  W.  119). 

312.  (1898.)  The  grantee  in  a  deed, 
though  he  does  not  subscribe  the  same,  Is 
bound  by  a  covenant  to  pay  a  mortgage  not 
due  for  more  than  a  year  after  the  delivery 
of  the  deed.  Kendall  v.  Gameau,  56  Neb. 
403  (75  N.  W.  852). 

 Personal  UabiUty. 

313.  (1884.)  The  purchaser  of  mort- 
gaged premises,  who,  as  the  whole  or  part 
consideration  for  such  purchase,  agrees  to 
pay  off  the  mortgage,  may  be  sued  upon  de- 
fault of  such  payment  by  the  holder  of  such 
mortgage;  or,  if  he  be  made  a  party  to  a 
suit  to  foreclose  sudi  mortgage,  a  judgment 
may  be  rendered  against  him  for  a  deficiency 
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Which  may  remain  after  applying  the  pro- 
ceeds of  a  sale  of  the  mortgaged  premises 
to  the  extinguishment  of  the  mortgage  debt. 
Cooper  V.  Fosa,  15  Neb.  515  (19  N.  W.  506) ; 
(1890)  Rockwell  v.  Blair  Savings  Bank,  31 
Neb.  128  (47  N.  W.  641);  (1894)  Reynclds 
V.  Deitz,  39  Neb.  180  (58  N.  W.  89);  (1897) 
Oibaon  v.  Hambleton,  62  Neb.  601  (72  N. 
W.  1033);  (1899)  MarHn  v,  Humphrev.  68 
Neb.  414  (78  N.  W.  715). 

314.  (1886.)  The  undertaking  of  the 
grantee  of  mortgaged  premises  to  pay  off  the 
incumbrance  Is  a  collateral  security  obtained 
by  the  mortgagor,  which  Inures  by  an 
equitable  subrogation  to .  the  benefit  of  the 
mortgagee.  Shamp  v.  Meyer,  20  Neb.  223 
(29  N.  W.  379). 

316.  (1889.)  Where  a  land  owner  sells 
real  estate  upon  which  he  has  given  a  mort- 
gage and  the  purchaser  as  part  of  the  consid- 
eration assumes  the  mortgage  debt  and 
agrees  to  pay  the  same,  the  mortgagee,  after 
the  debt  becomes  due,  may  bring  an  action 
against  the  purchaser  and  recover  the 
amount  due  thereon.  Keedle  v.  Flack,  27 
Neb.  836  (44  N.  W.  34). 

316.  (1894.)  Where  a  party  buys  prop- 
erty subject  to  a  certain  mortgage  of  $1,200, 
and  the  Interest  thereon,  which  he  assumes 
and  agrees  to  pay,  he  does  not  become  per- 
sonally liable  for  the  payment  of  a  second 
mortgage  on  the  premises  which  is  not 
shown  by  the  pleadings  or  evidence  to  be 
any  part  of  the  first  mortgage,  or  any  part 
of  the  interest  thereon.  New  England  Loan 
4  Tnut  Co.  V.  Kennealljf,  38  Neb.  895  (67 
N.  W.  769). 

317.  (1895.)  Where  a  purchaser  accepts 
a  deed  with  knowledge  that  it  contains  a 
recital  that  he  assumes  and  agrees  to  pay 
a  mortgage  on  the  land,  or  where  he  agrees 
as  a  part  of  the  consideration  to  assume  and 
pay  the  mortgage,  he  becomes  personally 
liable  therefor,  whether  his  Immediate 
grantor  was  so  liable  or  not,  and  the  lia- 
bility thus  created  may  be  enforced  by  the 
mortgagee  or  his  assigns,  as  It  was  for  his 
or  their  use  and  benefit  that  such  promise 
was  made.  Hare  v.  JbTurpfty,  46  Neb.  809 
(64  N.  W.  211;  29  U  R.  A.  861). 

318.  (1895.)  To  entitle  the  holder  of  a 
mortgage  to  a  deficiency  judgment  against 
a  purchaser  of  the  premises  mortgaged  the 
proofs  must  be  such  as  would  enable  such 
mortgagee  to  maintain  against  such  pur- 
Chaser  an  action  for  the  amount  secured  by 
Bald  mortgage.  Qreen  v.  Hall,  46  Neb.  89 
(es  N.  W.  119). 


318a.  (1897.)  Where  one  buys  realty  and, 
as  part  consideration  for  the  purchase,  as- 
sumes in  the  deed  to  pay  a  mortgage  on  tbe 
land,  he  is  liable  for  the  mortgage  debt;  and 
grantor,  upon  maturity  of  tbe  mortgage,  may 
recover  from  grantee  the  amount  dne 
thereon,  though  grantor  paid  no  part  of  it 
Stitchter  v.  Oox,  62  Neb.  532  (72  N.  W.  848). 

318&.  (1901.)  Where,  in  a  conveyance  of 
real  estate,  the  grantee  accepting  the  same 
covenants  to  pay  an  incumbrance  on  the 
land  conveyed  in  the  following  words  con- 
tained in  the  deed.  "Subject  to  Incumbranca 
amounting  to  ft>arteen  thousand  four  hun- 
dred (14.400)  dollars,  which  the  said  Joseph 
Gameau,  Junior  (the  grantee),  hereby  as- 
sumes and  agrees  to  pay,  and  the  Interest 
on  same  from  December  11,  1890,"  held. 
that  such  an  agreement  is  founded  on  a 
valid  consideration,  binding  on  the  grantee, 
and  win  sun>ort  an  action  for  the  recovery 
of  the  debt  thereby  assumed.  Oameau  v. 
KenOatl,  61  Neb.  396  (85  N.  W.  291). 

319.  (1902.)  The  fact  that  the  amount 
ol  Incumbrances  upon  land  Is  taken  into  ac- 
count by  the  purchaser  In  fixing  the  price 
which  he  iB  willing  to  pay  for  the  equity  of 
redemption,  does  not  render  htm  personally 
liable  for  the  payment  of  such  Incumbrances. 
Lexington  Bank  v.  Sailing,  66  Neb.  180  (93 
N.  W.  318). 

 Defense  available  to  purdmser. 

320.  (1889.)  A  mere  purchaser  of  equity 
of  redemption  cannot  avail  himself  of  ht& 
grantor's  usurious  contract  and  plead  it 
Chenep  v.  Dunlap,  27  Neb.  401  (48  N.  W. 
178;  6  L.  R.  A.  465n). 

821.  (1898.)  One  who  purchases  land  la- 
cumbered  by  ki  mortgage,  receiving  a  deed 
excepting  the  mortgage  from  the  covenant 
against  Incumbrances,  and  in  paying  the 
consideration  deducts  the  lawful  amount  of 
the  mortgage,  Is  not  thereby  estopped  bom 
pleading  the  illegality  of  part  of  the  mort- 
gage contract.  Hallam  v.  TeJleren,  65  Neb. 
255  (75  N.  W.  560). 

322.  (1898.)  One  who  accepts  a  convey- 
ance of  land,  and  as  part  of  the  conslden- 
tton  agrees  to  pay  an  existing  incumbrance 
thereon.  Is  bound  not  only  to  the  promise 
but  to  the  incumbrancer  to  do  so,  and  es- 
topped from  denying  the  validity  of  snch 
incumbrance.  Ooog  v.  Ooog,  57  Neb.  294  (77 
N.  W.  687). 

323.  (1900.)  The  grantee  In  a  deed  con- 
taining an  assumption  clause.  Is  not  es- 
topped from  denying  the  validity  of  the 
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contract  of  assumption  as  against  a  party 

vho,  relying  on  the  recitals  In  the  Instru- 
ment aa  spread  upon  tbe  public  records,  pur- 
chased the  debt  secured  by  a  mortgage  on 
tbe  land.  Hare  v.  Murphy,  60  Neb.  135  (82 
N.  W.  312). 

324.  (1901.)  The  defense  of  usury  Is  of 
DO  avail  to  the  purchaser  of  the  equity  of 
redemption,  who  has  assumed  and  agreed  to 
pay  the  mortgage  debt  People's  Bldg.,  Loan 
d  Savings  Ast'n  v.  Pickard,  2  Unof.  144  (94 
N.  "W.  337). 

825.  (1903.)  The  rule  that  the  purchaser 
of  the  equity  of  redemption,  who  purchases 
subject  to  a  mortgage,  and  who  deducts  from 
the  purchase  price  sufficient  to  pay  such 
mortgage.  Is  estopped  to  defeat  the  mortgage 
on  the  ground  of  usury.  Is  not  applicable 
when  the  vendee  and  the  mortgagor,  at  the 
time  of  sale,  agree  that  the  incumbrance  is 
tainted  with  usury,  and  there  Is  retained 
oat  of  the  purchase  price  only  enough  to 
pay  the  Incumbrance,  less  any  usurious  pen- 
alttea.  National  Muiuat  Bldg,  A  Loan  Aat'n 
V.  Jeetsman.  69  Neb.  667  (96  N.  W.  204). 

— Snbaeqttent  reaeteslon.  of  eontraet 

S26.  (1897.)  After  a  mortgagee  receives 
notice  of  a  sale  of  the  premises  by  the  mort- 
gagor and  an  assumption  of  the  mortgage 
by  the  purchaser,  and  he  assents  thereto,  his 
rl^t  of  action  thereon  cannot  be  divested 
by  a  voluntary  rescission  thereof  by  the  con- 
tracting parties.  Oibton  v.  Bambleton,  53 
Neb.  601  (72  X  W.  1033). 

Transfer  of  part  of  property. 

327.  (1879.)  If  a  mortgagor  sell  porttons 
of  the  mortgaged  premises  In  different  par- 
oala  at  different  times  by  warranty  deed, 
tliat  which  he  retains  Is  in  equity  primarily 
liable,  as  against  all  but  the  mortgagee,  for 
the  whole  debt  Launtan  v.  Drahoe,  8  Neb. 
467. 

328.  (1879.)  Before  a  prior  mortgagee 
can  be  required  to  shape  his  action  in  the 
collection  of  his  debt,  in  reference  to  the 
Bubsequent  order  of  alienation  he  must  have 
actual  notice  of  what  that  order  Is,  and  not 
merely  the  constructive  notice  derived  from 
the  reglstiy  of  the  deeds  made  by  the  mort- 
gagor Bubeequent  to  the  mortgage.  Lausman 
V.  Drahos,  g  Neb.  467. 

329.  (1886.)  Where  a  mortgage  is  re- 
leased as  to  one  of  the  tracts  which  was  n> 
changed  for  other  property,  and  a  new  mort- 
Ciga  ooverlng  the  newly  acquired  property 
■was  ezeeated  In  place  «t  the  one  released, 


the  mortgagee  places  the  first  mortgage  In 
the  hands  of  attorneys  to  foreclose,  and  a 
decree  of  foreclosure  is  rendered,  and  j>end- 
Ing  an  action  to  modify  the  decree  on  dis- 
covery of  the  second  mortgage,  the  mort- 
gagee denied  the  authority  of  the  attorneys 
to  bring  the  action  the  same  was  dismissed, 
leaving  the  decree  under  the  first  mortgage, 
and  In  the  meantime  the  attorneys  had 
bought  tai  the  first  mortgage  priverty 
which  they  afterwards  sold,  in  an  action  1^ 
such  purchaser  from  the  attorneys  It  was 
held  that  the  property  covered  by  the  second 
mortgage  should  be  sold  first  Brigham  V- 
McDowell,  19  Neb.  407  (27  N.  W.  384). 

330.  (1899.)  The  doctrine  of  sale  of 
mortgaged  premises  under  decree  of  foredoa- 
nre  in  the  inverse  order  of  alienation  ap- 
proved and  enforced.  Bradfteld  v.  Setoall. 
58  Neb.  637  (79  N.  W.  615). 

331..  (1904.)  Where  It  is  alleged  that  the 
real  consideration,  of  a  deed  of  240  acres 
of  land  out  of  a  tract  of  320  acres  which  was 
all  subject  to  a  mortgage,  was  an  oral  agree- 
ment to  protect  the  grantor's  title  and  pos- 
session of  the  remaining  eighty  acres  against 
the  mortgage,  tbe  recital  in  tbe  deed  that  In 
the  event  of  foreclosure  of  the  mortgage 
the  240  acres  should  be  first  sold  and  ap- 
plied, does  not  preclude  proof  of  the  oral 
agreement  First  Nat.  Bank  of  Ord  v.  Bower, 
S  Unof.  375  (98  N.  W.  834). 

Oonvajrance  to  mortgagee. 

882.  (1896.)  Where  parties  before  buy- 
ing real  estate  examine  the  records  and  find 
the  property  to  be  Incumbered  by  a  mort- 
gage and  apply  to  the  mortgagee  for  infor- 
mation and  are  by  him  told  that  he  has  re- 
ceived a  conveyance  of  the  title,  and  a  deed 
from  the  mortgagor  to  the  mortgagee  con- 
vesting  the  property  Is  exhlUted  to  them, 
and  such  deed  contains  a  clause  by  which 
the  grantee  assumes  and  agrees  to  pay  the 
indebtedness  secured  by  the  mortgage,  and 
they  subsequently  buy  the  property  at  a 
time  when,  to  their  knowledge,  the  mort- 
gage debt  had  not  matured,  they  are  charge- 
able with  such  notice  as  required  them  to 
make  further  inquiries  and  are  not  innocent 
purchasers,  and  a  bona  fide  purchaser  of  the 
mortgage  notes,  at  a  date  prior  to  the  time 
of  the  purchase  of  the  property  by  such  par- 
ties, may  enforce  tbe  mortgage  as  against 
their  rights,  and  this,  notwithstanding  at 
the  time  th^  purchased  the  pi^emlses  the 
mortgagee  released  the  lien  of  the  mortgage 
of  recond.  Mathevm  «.  /ones,  47  N«k  616 
(66  N.  W.  622). 
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S38.  (18»e.)  When  a  deed  of  the  mort- 
gaged property  to  the  mortgagee  recited 
that  the  title  was  passed  "subject  to  a  mort- 
gage of  three  hundred  dollars  which  grantee 
hereby  assumes  and  agrees  to  pay/'  It  was 
evident  that  the  Intention  was  to  continue 
the  life  of  the  lien  of  the  mortgage,  and  no 
mei^er  ensued  as  between  the  parties,  or 
against  a  bona  fide  purchaser  of  the  notes 
secured  by  the  mortgage,  and  the  deed,  if 
recorded,  was  notice  of  the  fact  of  such  in- 
tuition to  parties  who  subsequently  pur^ 
cbued  Uie  premises,  and  also  afforded  auoh 
notice  to  parties  to  whom  it  was  so  exhibited 
as  to  bring  to  their  knowledge  the  existence 
■of  the  clause  In  the  deed,  and  who  after- 
wards bought  the  property.  .  Mathewt  v. 
-Jonea,  41  Neb.  616  (66  N.  W.  622).  . 

334.  (1898.)  Where  a  note,  secured  by  a 
mortgage  on  realty,  was  sold  and  assigned 
by  the  mortgagee,  but  such  assignment  was 
not  recorded,  and  the  mortgagee  later  ob- 
tains the  legal  title  to  the  prenUses  by  a 
conveyance  to  him,  the  presence  of  the  mor^ 
gage  unsatisfied  upon  the  record  was  notice 
to  an  Intending  purchaser  of  the  real  estate 
that  the  mortgagee  intended  at  the  time  he 
acquired  the  legal  title  to  lieep  the  two 
estates  separate.  Peteraborough  Savings 
Bank  ».  Pierce,  64  Neb.  712  (76  N.  W.  20). 

836.  (1898.)  Ordinarily,  when  one  hav- 
ing a  mortgage  on  real  estate  becomes  the 
owner  of  the  fee  the  former  estate  is  merged 
In  the  latter.  But  the  mortgagee  may  in 
such  case  keep  his  mortgage  alive  when  It 
is  essential  to  his  security  against  an  inter- 
vening title.  If  there  was  no  ncpresslon  of 
his  Intention  in  relation  to  the  matter  at 
the  time  he  acquired  the  equity  of  redemp- 
tion, It  will  be  presumed,  in  the  absence  of 
circumstances  Indicatinga  contrary  purpose 
that  he  Intended  to  do  that  which  would 
prove  most  advantageous  to  himself.  Wyatt- 
Bvtlard  Lumber  Co.  v.  Bourke,  66  Neb.  9 
(75  N.  W.  241). 

836.  (1898.)  A  sold  land  to  B.  xvcelvlng 
in  part  security  for  the  purchase  price  a 
mortgage  on  the  land.  B  afterwards  made 
a  mortgage  to  C.  Thereafter  B  reconveyed 
the  land  to  A  and  gave  A  also  his  note  for 
an  agreed  sum,  and  A  agreed  to  pay  the 
mortgage  to  C.  Held,  That  the  conveyance 
of  the  land  and  giving  of  the  note  consti- 
tuted a  sufitdent  consideration  for  Uie  as- 
sumption of  Uie  mortgage  debt,  and  that,  In 
the  absence  of  fraud  or  other  ground  of 
rescission,  the  contract  had  the  efCect  of 


merging  A's  ntortgage  In  the  1^1  title, 
and  leaving  C's  mortgage  as  a  subsisting 
valid  charge  upon  the  land,  and  the  fact 
that  A  was  Induced  to  nuUce  the  contract 
by  B's  threat  to  convey  or  lease  the  land, 
B  having  a  right  to  do  so,  did  not  eonstltnte. 
fraud  or  duress.  Ooog  v.  Oooe,  67  Neb.  S94 
(77  N.  W.  687). 

337.   (1901.)   The  purchase  of  mortgigsd 

land  at  a  Judicial  sale  under  another  lien 
by  a  mortgagee,  credit  being  given  on  the 
purchase  price  for  the  mortgage  debt,  is  t 
payment  of  the  mortgage,  i-errv  v.  Bolter, 
61  Nek  841  (86  N.  W.  692). 

838.  (1902.)  Ordinarily,  when  one  having 
a  mortgage  on  real  estate  l>ecomeB  the  owner 
of  the  tee,  the  former  estate  Is  merged  in 
the  latter.  Where,  howeveis  In  such  a  cut, 
an  Intention  of  the  holder  is  expressed  or 
may  be  Implied  or  Inferred  that  the  two 
estates  shall  remain  separate  and  distinct, 
the  intention  will  prevail  and  no  merger 
will  result.  Amee  v.  Miller,  66  Neb.  204  (91 
N.  W.  260). 

339.    (1902.)    Where  a  granton  of  r«l 
estate,  who,  as  disclosed  by  the  record,  is 
the  owner  of  a  legal  and  mortgage  estate 
therein,  which  apparently  have  merged,  tnd 
who  assumes  and  professes  to  be  the  owner 
of  the  entire  estate  and  to  be  able  to  convtr 
the  same,  sells  such  real  estate  to  a  Aom 
fide  purcliaser  who  pays  full  value  therefM'. 
relying  on  the  state  of  the  public  reeordi^ 
which  disclose  an  apparent  merger  of  the 
mortgage  into  the  legal  estate  in  the  hands 
of  his  grantor,  and  when,  from  the  tacts 
and  circumstances  surrounding  the  transac- 
tion, and  upon  due  inquiry,  nothing  appears 
from  which  a  contrary  Intent  as  to  a  metier 
of  the  two  estates  may  be  Inferred,  toA 
purchaser  will  be  protected  in  his  title  so 
obtained  as  against  one  who  has  an  eqalti- 
ble  Hen  on  such  property  as  assiguee  of  the 
mortgagee,  but  who  has  failed  to  have  re- 
corded In  the  proper  office  an  assignment 
of  the  mortgage  under  which  he  claims. 
Ameg  V.  Miller.  65  Neb.  204  (91  N.  W.  2M). 

340.  (1902.)  Under  the  facts  and  circum- 
stances as  disclosed  by  the  record  In  ihis 
action,  held,  that  the  mortgage  and  legal 
estate  had  merged  Into  one  while  held  by 
the  grantor  of  appellee,  and  that  appellee, 
as  a  bona  fide  purcliaser,  obtained  title  to 
the  property  divested  of  the  lien  ofthemcfft- 
gage  held  by  appellant  as  assignee,  who  bid 
failed  and  n^lected  to  have  recorded  Ui 
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assignment  of  such  mortgage.  Ames  v. 
Umer,  65  Neb.  204  (91  N.  W.  250). 

341.  (1906.)  A  trustee  of  a  mortgage 
tmst  may,  wltb  consent  of  mortgagor,  con- 
vey to  the  mortgagee,  who  may  convey  di- 
rectly or  through  third  persons  to  the  mort- 
gagee, and  such  conveyance  will  have  the 
effect  of  extlnguiehiog  the  equity  of  re- 
demption. Eirkendall  v.  Weatherley,  77  Neh. 
421  (109  N.  W.  767). 

VU.  ]PATHENT  OB  PSBFOBMANCE  OF 
CONDITION,  BELEASB,  AND 
SATISFACTION. 

Application  of  payment  to  building  and 
loan  association  on  foreclosure,  see  Building 
and  Loan  Associationa,  38-53. 

Payment  of  mortgage  from  award  when 
property  talcen  on  eminent  domain  irroceed- 
IngB,  see  Sminent  Domain,  S  148. 

Subrogation  to  rights  of  mortgagee  by 
payment  of  amountf  see  Bubrogation^  IS  20- 
41. 

Payxnant  of  debt. 

342.  (1897.)  The  defendant,  desiring  to 
pay  and  satisfy  a  note  and  mortgage  for 
11,000  then  about  maturing,  executed  In 
favor  of  a  local  Investment  company  a  note 
and  mortgage  for  $1,600,  and  received  from 
T..  the  manager  of  said  company,  the  sum  of 
$466,  the  latter  agreeing  to  pay  off  the  first 
mentioned  note  and  mortgage,  then  held  by 
the  plalntlir  in  the  state  of  Bfosmehusetts. 
He  also,  without  the  knowledge  or  consent 
of  the  plaintiff,  charged  the  local  company 
upon  Its  books,  with  the  amount  of  said  note, 
to  wit,  fl,03&,  and  entered  a  corresponding 
credit  in  favor  of  a  Massachusetts  corpora- 
tion authorized  to  receive  payment  thereof. 
No  money  passed  by  the  transaction,  exc-it 
as  above  stated,  and  the  local  company  sub- 
sequently passed  into  the  hands  of  a  re- 
ceiver, after  having  negotiated  the  $1,500 
note  and  without  having  paid  or  accouunted 
for  the  balance  of  the  proceeds  thereof. 
.Held,  Not  to  sustain  the  plea  of  payment. 
ilooT9  V.  PoUock,  50  Neb.  900  (70  N.  W. 
541). 

343.  (1898.)  A  borrowed  of  B  money 
wherewith  to  pay  a  mortgage  on  his  land, 
and  secured  the  same  by  a  mortgage  to  B- 
B  did  not  pay  the  money  to  A,  but  under- 
took to  discharge  the  first  mortage  there- 
with. He  paid  to  a  person  not  authorized 
to  receive  payment  and  who  did  not  account 
to  the  holder  of  the  first  mortgage.  Held^ 
That  there  had  been  no  payment  of  the  first 


mortgage.    Campbell  v.  O'Connor,  65  Neh. 
638  (76  N.  W.  167). 

344.  (1902.)    A  mortgage  £e:ures  the  In- 
debtedness for  which  It  Is  glTen,  and  Is  dls 
charged  only  by  a  release  or  the  payment 
of  that  Indebtedness.  Davit  «.  Thomaa,  6a 
Neb.  26  (92  N.  W.  187). 

345.  (1902.)  When  the  money  for  the 
payment  of  a  note  secured  by  mortgage  haa 
reached  the  hands  of  an  agent  authorized 
to  collect  It,  the  debt  Is  paid,  and  the  mort- 
gagor is  entitled  to  have  the  mortgage,  given 
to  secure  the  debt,  canceled.  Boyd  v.  Pop^r 
2  Unof.  859  (90  N.  W.  646). 

Persona  to  whom  payment  may  be  mAde. 

346.  (1896.)  Where  payment  of  a  nego- 
tiable note  secured  by  mortgage  was  made 
to  an  Investment  company,  •  •  •  and 
audi  payment  was  neven  forwarded  to  the 
party  to  whom  such  note  had  been  trans- 
ferred, held,  that  the  mere  fact  tiiat  ante- 
cedent payments  [of  Interest]  made  la  like 
manner  had  been  made  to  be  forwarded  to^ 
the  transferee  of  such  note,  and  had  been 
so  forwarded,  did  not  bind  the  holder  of  the 
note  as  to  the  final  payment  not  forwarded, 
It  being  shown  by  the  evidence  that  such 
holder  had  never  in  any  way  held  out  a» 
recognized  the  mortsaiee  [investment  com- 
pany] as  his  agent  Richardt  v.  Waller,  49 
Neb.  639  (68  N.  W.  1053). 

347.  (1896.)  The  fact  that  a  person,  or 
company,  la  authorized  to  receive  the  In- 
stallmenta  of  InterMt  which  became  due 
on  a  mortgage  note  or  bond  is  not  sufficient 
ground  from  which  to  Infer  that  the  au- 
thority also  exists  to  collect  or  receive  the 
principal  sum,  if  the  evidences  of  the  indebt- 
edness are  not  and  have  not  been  In  the 
possession  of  such  person  or  company.  Rich- 
ards V.  Waller,  49  Neb.  639  (68  N.  W.  1053). 

348.  (1896.)  That  the  party  to  whom 
money  diie  another  is  paid  Is  not  In  posses- 
sion of  the  instruments  by  which  the  In- 
debtedness is  evidenced  is  not  conclusive  of 
the  question  of  the  authority,  or  lack  of  it. 
In  the  party  receiving  the  money  to  collect 
It,  but  Is  a  circumstance  or  fact  to  be  con- 
sidered in  the  determination  of  such  ques- 
tion." Thomson  v.  Shelton,  49  Neb.  644  (68 
N.  W.  1056) ;  (1897)  Phfcnix  Ing.  Co.  v.  Wal- 
ter, 51  Neb.  182  (70  N.  W.  938). 

349.  (1898.)  The  mere  facts  that  a. 
mortgagee  had  sent  coupons,  as  they  ma- 
tured, to  a  certain  person  to  whom  the 
amounts  thereby  evidenced  as  due  had  been, 
paid,  and  that  the  person  so  receiving  such 
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paTments  had  tfellvered  or  eren  advanced 
the  amount  of  such  coupoQB  to  cne  to  whom 
before  maturity  had  been  transferred  the 
principal  negotiable  promissory  note  secured 
by  mortgage,  held  not  Bufltcieut  to  satisfy 
the  reanlrements  as  to  a  payment  to  ancb 
person  of  principal  and  Interest  made  before 
the  same  became  due.  OhaniJer  v.  Pyott, 
53  Neb.  786  (74  N.  W.  263). 

350.  (1899.) ,  Parties  who  had  parchaaed 
the  land  on  which  the  mortgage,  made  pay- 
able to  a  minor,  rested  as  a  Hen.  subsequent 
to  the  resignation  of  the  guardian  who  re- 
tained It  In  his  possession,  and  who  bad 
knowledge  of  his  resignation  and  who  had 
an  examination  of  the  probate  records  made 
which  disclosed  no  order  of  the  court  for 
the  transfer,  paid  said  former  guardian  the 
amount  due  on  the  debt  evidenced  by  the 
note  and  the  mortgage.  Held,  That  said 
payment  furnished  no  forceful  defense 
against  an  action  by  an  administrator  of 
the  deceased  ward's  estate  in  which  a  fore- 
closure of  the  mortgage  vrtUB  sought  Hettr 
tfrte  V.  BUSharOt,  67  Neb.  794  (78  N.  W. 
378). 

361.  (1902.)  That  a  purchaser  of  nego* 
tiable  mortgage  securities,  which  are  made 
payable  at  the  office  of  the  loan  company 
negotiating  them,  knows  that  the  loian  com- 
pany solicits  payment  of  them  regularly  as 
they  fall  due.  and  that  it  interests  Itself  in 
the  payment  of  taxes  and  insurance  to  pro- 
tect the  security,  does  not  make  such  loan 
comiMiny  his  agent  to  collect,  nor  charge 
him  with  the  moneys  so  obtained,  where  be 
has  no  knowledge  of  any  claim  Of  authority 
from  him  or  of  ownership  of  the  secuidtles, 
and  he  retains  possession  of  them,  and  places 
them  in  the  hands  of  another  agent  with 
instructiona  to  formally  demand  payment. 
Bratf&ttfy  V.  JTinney,  68  Neb.  754  (89  N.  W. 
257). 

352.  (1902.)  Where  one  has  placed  his 
agent  for  the  investment  of  money  in  notes 
and  mortgages  In  such  a  situation  that  per- 
sons of  ordinary  prudence,  acquainted  with 
business  naa^s,  would  be  justified  in  re- 
garding such  agent  as  having  full  authority 
with  reference  to  the  extension,  collection, 
etc.,  of  such  notes  and  mortgages,  payment 
to  such  agent  will  be  deemed  payment  to 
the  principal.  Hprrison  Nat.  Bank  v.  Austin, 
65  Neb.  632  (91  N.  "W.  540;  101  Am.  St.  Rep. 
<3$;  59  L.  R.  A.  294). 

363.  (1902.)  That  a  party  to  whom 
money  due  another  Is  paid  is  not  in  posses- 


sion of  the  evidences  of  the-lndebtedness  ts 
not  conclusive  of  tbe  question  of  authority 
or  lack  of  It  to  make  the  collection.  Sacb 
authority  may  be  inferred  from  the  fact  that 
similar  acts,  through  a  series  of  transactloni 
relating  to  a  like  business,  ham  been  nni- 
formly  ratified  by  the  creditor,  fforrim 
Nat.  Bank  v.  Auttin,  66  Neb.  632  (91  N.  W. 
540;  101  Am.  St.  Rep.  638;  59  L.  R.  A.  294). 

354.  (1902.)  The  fact  that  a  person,  or 
company,  is  authorized  to  receive  the  la- 
Btalmenta  of  interest  which  become  das  oa 
a  mortgage,  note  or  l>ond  is  not  snffldent 
ground  from  which  to  infer  that  the  au- 
thority also  exists  to  collect  or  receive  the 
principal  sum,  it  the  evidences  of  the  indebt- 
edness are  not  and  have  not  been  In  the 
possessim  ot  snCh  parson  or  company. 
Dewey  v.  Sradford,  S  TTnof.  388  (89  N.  W. 
249), 

355.  (1902.)  Payment  of  a  mortgas* 
debt  to  the  agent  of  an  undisclosed  prin- 
cipal will  extinguish  the  debt.  ChetMre 
ProviOent  Inttitution  v.  Oibson,  2  Unof.  392 
(89  N.  W.  S43). 

.  ,,,     Meet  of  assignment  of  mortgage. 

866.  (1896.)  In  the  absence  of  sUtutory 
enactments  to  tbe  contrary,  tlie  general  nie 
Is,  If  a  mortgage  be  given  to  secure  a  debt 
not  evidenced  l>y  negotiable  paper,  then  the 
mortgagor,  in  the  absence  of  actual  knowl- 
edge that  the  mortgagee  has  assigned  the 
d6bt  which  it  secures,  will  be  protected  in 
making  payment  to  the  original  mortgagee. 
Effgert  v.  Beyer,  43  Neb.  711  (62  N.  W.  67). 

357.  (1895.)  A  record  of  a  registered  as- 
signment of  a  mortgage  securing  an  unma- 
tured negotiable  note  is  notice  to  a  par- 
chaser  of  the  mortgaged  premises  that  the 
mortgagee  has  sold  his  interest  in  the  mort- 
gaged debt  and  payment  to  the  original 
mortgagee  does  not  discharge  the  mortgage. 
Bggert  v.  Beyer,  43  Neb.  711  (62  N.  W.  57). 

358.  (1895.)  Section  39,  chapter  73,  Com- 
piled Statutes,  providing  that  "The  record- 
ing of  an  assignment  of  a  mortgage  shall 
not  in  Itself  be  deemed  notice  of  suck  as- 
signment to  the  mortgagor,  his  heirs  or 
personal  representatives,  so  as  to  invalidate 
any  payment  made  by  them  or  either  of 
them  to  the  mortgagee,"  must  be  strictly 
construed  and  hence  does  not  apply  to  a  pur- 
chaser of  tbe  mortgaged  premises.  Sffffert 
V.  Beyer,  43  Neb.  711  (62  N.  W.  67);  (1895) 
Btark  v.  OUen,  44  Neb.  646  (63  N.  W.  D 

359.  (1895.)  Notwithstanding  the  itat- 
utes  permit  a  mortgage  assignment  to  bi  re- 
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corded,  a  mortgagor  is  not  obliged,  before 
making  payment  of  his  debt,  to  consult  tbe 
record  for  the  purpose  of  ascertaining  If 
the  mortgage  has  bmm  assigned.  He  may 
still  pay  the  mortgage  debt  and  be  protected 
In  the  same  manner  as  he  would  prior  to 
the  enactment  of  the  registry  law  allowing 
mortgage  assignments  to  be  recorded.  If 
the  mortgage  secures  a  non-negotiable  debt. 
In  the  absence  of  actual  knowledge  of  its 
assignments  he  may  pay  It  to  the  mort- 
gagee. If  the  mortgage  secures  a  debt  evi- 
denced by  negotiable  paper  he  must  at  his 
peril  pay  It  to  the  legal  owner  and  holder 
of  such  paper.  Eggert  v.  Beyer,  43  Neb. 
7U  (62  N.  W,  B7). 

360.  (1895.)  Notwithstanding  the  sta^ 
ute  permits  a  mortgage  assignment  to  be 
recorded,  one  who  purchases  negotiable  pa- 
per, secured  by  a  real  estate  mortgage.  Id 
the  ordinary  course  of  business,  before  the 
maturity  of  such  paper  and  for  a  valuable 
consideration,  cannot  be  deprived  of  tbe  se- 
curity created  by  such  mortgage  by  a  pay- 
ment of  the  mortgage  debt  made  by  the 
mortgagor  to  the  mortgagee,  whether  or  not 
the  purchaser  of  such  mortgage  debt  has 
caused  the  assignment  of  the  mortgage  to 
uim  to  be  recorded  In  the  office  of  the  regis- 
ter of  deeds  vhere  the  mortgaged  premises 
are  situate.  Eggert  v,  B^er,  43  Neb.  711 
(62  N.  W.  57). 

361.  ( 1896. )  Where  a  mortgage  was  made 
to  secure  payment  of  a  negotiable  promis- 
sory note,  the  parties  making  such  note  and 
mortgage  are  not  necessarily  entitled  to 
protection  as  to  payments  to  the  mortgagee, 
made  solely  on  the  assumptloQ  that  tbe 
original  payee  of  the  note  still  remained  the 
bolder  thereof.  Bull  v.  MitcheU,  47  Neb. 
647  (  66  N.  W.  632). 

362.  (1896.)^  Where  payment  of  a  ne- 
gotiable note  secured  by  mortgage  was  made 
to  an  investment  company  of  which  the 
mortgagee  was  manager  and  such  payment 
was  never  forwarded  to  the  party  to  whom 
Buch  note  had  been  transferred,  the  mere 
tmct  that  antecedent  payments  made  In  like 
manner  had  been  made  to  be  forwarded  to 
the  transferee  of  such  note  and  had  been 
so  forwarded,  did  not  bind  the  holder  of  the 
note  as  to  the  final  payment  not  forwarded, 
it  being  shown  by  the  evidence  that  such 
holder  bad  never  in  any  way  held  out  or 
recognized  the  mortgagee  as  his  agent. 
Bull  V.  Mitchell,  4?  Neb.  647  (66  N.  W.  632). 
.    363.    (1897.)    The  fact  that  a  mortgagee 


collected  interest  due  on  the  mortgage  and 
remitted  It  to  his  assignee  is  not  alone  suf- 
ficient to  justify  the  conclusion  that  tbe 
agency  of  mortgagee  authorized  him  to  col- 
lect the  unmatured  debt  Porter  v.  ourado. 
61  Neb.  610  (71  N.  W.  52). 

364.  (1897.)  Where  a  lender  took  a  real 
estate  mortgage  and  as  consideration  there- 
for agreed  to  saUsfy  a  former  unmatured 
mortgage  on  the  premises,  the  record  of 
such  former  mortgage  was  notice  to  the 
lender  that  it  secured  a  debt  evidenced  by 
negotiable  paper,  and  he  paid  the  mortgage 
to  the  original  mortgagee  at  bis  peril  with- 
out receiving  from  blm  the  surrender  of 
the  paper.  Porter  v.  Ourada,  61  Neb.  610 
(71  N.  W.  52). 

365.  (1897.)  A  recital  in  a  mortgage 
"That  these  presents  are  upon  this  condi- 
tion :  that  if  the  said  Rebecca  Moodle  shall 
pay  to  the  said  C.  H.  Toncray,  his  heirs,  as- 
signs, or  legal  representatives,  the  principal 
sum,  etc,  then  this  mortgage  shall  be  void." 
is  not  an  agreement  between  the  mortgagor 
and  the  mortgagee  constituting  the  latter 
the  agent  of  the  indorsee  of  the  note  which 
the  mortgage  secured.  Herbage  v.  Moodie, 
51  Neb.  837  (71  N.  W.  778). 

366.  (1897.)  A  lender  who  took  a  real 
estate  mortgage  agreeing  to  satisfy,  with 
tbe  proceeds  of  the  loan,  a  former  unma- 
tured mortgage  upon  the  same  property, 
and  paid  the  money  to  the  original  mort- 
gagee, who  retained  It  and  entered  upon 
the  record  satisfaction  of  the  first  mort- 
gage without  authority  from  one  to  whom 
it  had  been  assigned,  held  not  an  Innocent 
•mortgagee,  nor  entitled  to  a  lien  as  against 
tbe  assignee.  Herbage  v.  Moodie,  51  Neb. 
837  (71  N.  W.  778). 

367.  (190S.)  A  purchaser  of  land  Incum- 
bered by  a  morteage  showing  that  it  was 
given  to  secure  a  negotiable  note  paid 
the  amount  of  said  note  before  it  was  due, 
to  the  original  mortgagee,  there  being  no 
assignment  of  the  mortgage  of  record,  and 
secured  from  the  mortgagee  a  release  of  the 
mortgage,  without  demanding  a  surrender 
of  the  note,  assumed  the  risk  that  It  Aight 
be  held  by  some  one  other  than  the  mort- 
gagee. Snell  V.  Margritz,  64  Neb.  6  (91  N. 
W.  274). 

368.  (1902.)  The  maker  of  a  note  and 
mortgage  not  negotiable,  who  has  no  notice 
of  a  transfer  of  the  papers,  may  satisfy  the 
same  by  payment  to  the  payee  named  therein. 
Garnett  v.  Meyers,  65  Neb.  289  (94  N.  W. 
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803);  (1903)  Crewiton  V.  OeUchlegta,  68 
Neb.  573  (94  N.  W.  814). 

369.  (1906.)  In  the  circumstances  dte- 
closed  hy  this  record,  the  mortgagee  was  au- 
thorized to  receive  payment  and  discharge 
the  Hen,  although  the  mortgage  had  been 
assigned  and  the  assignment  made  of  record 
before  the  payment  was  made.  Bettle  v. 
Tiedgen,  77  Neb.  795  (110  N.  W.  548). 

370.  (1906.)  Where  a  purchaser  of  the 
equity  of  redemption  pays  the  amount  of 
the  mortgage  to  the  original  mortgage,  who 
fails  to  pay  the  same  over  to  an  assignee 
of  such  mortgage,  such  assignment  having 
been  duly  recorded,  such  payment  will  not, 
In  the  absence  of  agency  or  estoppel,  op- 
erate as  a  discharge  of  the  debt.  Beetle  v. 
Tiedgen.  77  Neb.  799  (116  N.  W.  969). 

 Evidence  as  to  agency. 

371.  (1895.)  Agency  with  power  to  sat- 
isfy a  mortgage  before  maturity  will  not  be 
presumed,  as  against  a  bona  flde  holder, 
from  the  mere  fact  that  the  mortgagee,  who 
sold  the  security,  forwarded  to  his  corre- 
spondent, at  whose  office  It  was  payable, 
funds  for  the  satisfaction  of  Interest  cou- 
pons. Btark  V.  Olien,  44  Neb.  646  (63  N. 
W.  37). 

372.  (1897.)  Evidence  examined,  and 
held  to  sustain  finding  that  an  insolvent 
bank  in  forwarding  payment  was  the  agent 
of  mortgagee,  and  not  of  mortgagor.  Wy- 
man  v.  Cannery,  51  Neb.  69  (70  N.  W.  518). 

373.  ( 1897. )  Evidence  held  to  entitle 
plaintiff  to  a  decree  of  foreclosure,  payment 
having  been  made  to  one  who  had  no  au- 
thority to  receive  It.  Qreenman  v.  Swan, 
Bl  Neb.  81  <70  N.  W.  504). 

874.  (1897.)  Evidence  held  sufflcient  to 
sustain  a  finding  for  mortgagor  on  an  issue 
as  to  whether  a  loan  company  receiving 
payment  was  the  agent  of  the  holder  of  the 
security  though  the  company  was  not  In 
possession  of  the  note  and  mortgage.  Phce- 
nix  Int.  Co.  V.  Walter,  51  Neb.  182  (70  N.  W. 
938). 

375.  (1897.)  Evidence  held  to  sustain  a 
finding  that  a  mortgagee  who  bad  indorsed 
to  a  third  iwrson  the  notes  secured  by  the 
mortgage,  had  authority,  as  agent  of  the 
indorsee,  to  receive  payment  from  mor^ 
gagor.  KimlMll  v.  Zimmermann,  51  Neb. 
861  (71  N.  W.  736). 

376.  (1897.)  In  an  action  to  foreclose 
a  mortgage,  the  defense  being  payment,  evi- 
den«  hekt  loaufflclent  to  establish  author- 


1^,  or  ostensible  authority,  in  a  third  person, 
to  whom  the  money  was  paid,  to  act  for  the 
holder  of  the  note  and  mortgage.   Frey  v. 

Curtis,  52  Neb.  406  (72  N.  W.  478). 

877.  (1898.)  Evidence  held  insufflcieni 
to  show  that  person  to  whom  payment  of 
a  mortgage  was  made  was  the  agent  of  the 
mortgagee.  CHbhont  v.  Kyner,  63  Neb.  626 
(74  N.  W.  52);  11902)  Dewey  v.  Bradford. 
2  Unof.  388  (89  N.  W.  249);  (1902)  Cheshire 
Provident  Institution  v.  Gibson,  2  Unof.  392 
(89  N.  W.  243);  (1902>  Harrison  Nat.  Bank 
of  Cadiz  V.  Williams,  2  Unof.  400  (89  N. 
W.245;  (1902)  Lebanon  Savings  Bunk  r. 
Blanke,  2  Unof.  403  (89  N.  W.  169);  (1902» 
Lay  V.  Honey,  2  Unof.  749  (89  N.  W.  998). 

378.  (1901.)  A  course  of  dealing  by 
which  a  loan  company  has  received  and  re- 
ceipted for  interest  payments  on  a  nego- 
tiable promissory  note  from  the  mor^gor 
or  his  assigns  will  not  of  Itself  be  sufflcient 
proof  of  its  agency  to  receive  and  receipt 
for  the  payment  of  the  principal  of  said  note 
when  said  note  is  In  the  hands  of  an  inno- 
cent person,  for  value,  before  maturity.  Oil- 
6ert  V.  Garber,  62  Neb.  464  (87  N.  W.  179). 

379.  (1902.)  Evidence  In  an  action  of 
foreclosure  held  to  establish  the  payment  of 
the  mortgage  to  plaintiff's  agent  who  acted 
for  plaintiff  in  the  negotiation  and  placing 
of  the  loan.  Harrison  Nat.  Bank  v.  Austin. 
66  Neb.  632  (91  N.  W.  640;  101  Am.  St.  Rep. 
638;  59  L.  R.  A.  294). 

380.  (1902.)  The  fact  that  the  money  to 
pay  Interest  coupons  has  been  paid  to  a 
person  who  sent  the  same  to  the  original 
mortgagee  at  the  place  of  payment;  that  it 
was  s«it  to  the  owner  of  the  note  and  mort- 
gage, who  returned  the  paid  coupons  to  the 
mortgagee,  who  In  turn  sent  them  to  the 
person  to  whom  the  money  was  paid,  to  be 
delivered  to  the  mortgagor,  is  not  sufficient 
ground  to  Infer  that  such  person  has  au- 
thority to  collect  the  principal  sum,  where 
the  evidences  of  indebtedness  are  not,  and 
have  not  been,  in  his  possession.  Z^ay  v. 
Honey,  2  Unof.  749  (89  N.  W.  998). 

381.  (1902.)  Evidence  examined,  and  held 
sufflcient  to  establish  that  the  Globe  Invest- 
ment CJompany  in  the  collection  of  the  prin- 
cipal sum  due  upon  the  loan  was  the  agent 
of  the  plaintiff.  Oathercole  v.  Peck.  3  Unof. 
226  (91  N.  W.  513). 

382.  (1903.)  Evidence  examined,  and  held 
sufficient  to  sustain  the  Judgment  of  the  dis- 
trict court  tbat  payment  of  the  mortgage 
was  made  to  the  authorized  agent,  of  the 
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plaintiff.   Breck  v.  Meeker,  68  Neb.  99  (93 
N.  W.  993). 

383.  (1904.)  In  an  action  to  foreclose  a 
mortgage  where  the  defense  of  payment  was 
Interposed,  evidence  showing  payments  of 
Interest  and  parts  of  principal  at  different 
times  to  a  local  bank,  that  had  acted  as 
agent  for  the  non-resident  principal,  after 
the  death  of  the  principal,  and  that  such 
payments  had  been  sent  to  the  legal  repre- 
sentatives of  the  principal  except  certain  of 
such  payments  which  the  bank  held  when 
It  became  insolvent,  sustains*  a  finding  for 
defendant.  Meinhardt  v.  Neumem,  71  Neb. 
632  (99  N.  W.  261). 

384.  (1906.)  In  a  forecloture  action 
where  It  appeared  plaintiff  was  asslghee  of 
the  mortgage  from  a  mortgage  company  and  . 
that  he  bad  consented  to  an  extension  of 
time  of  payment  made  by  the  mortgage 
company,  with  other  evidence  sustains  a 
finding  that  payments,  made  to  the  assignor, 
were  made  to  plaintiff's  authorized  agent. 
Pine  V.  Mangus,  76  Neb.  83  (107  N,  W.222). 

Tender  or  payment  after  default. 

386.  (1891.)  Where  a  note  and  mort- 
gage are  executed  with  the  usual  coupons, 
and  It  Is  provided  that  if  any  coupon  is  not 
paid  within  three  days  of  the  maturity 
thereof  then  the  whole  shall  become  due,  a 
tender  of  the  amount  after  the  three  days 
Is  no  defense  to  an  action  to  foreclose.  Lan- 
try  V.  French,  33  Neb.  624  (  50  N.  W.  679). 

386.  (1901.)  Where  a  mortgago  1b  fore- 
closed for  default  In  the  payment  of  taxes, 
payment  i^r  action  Is  brought  is  no  de- 
fense. Pl%immer  v.  Parfc,  62  Neb.  666  (87 
N.  W.  534). 

I>epoait  with   clerk  pending  foreclosure 
procMdlnga. 

387.  (1897.)  After  the  commencement  of 
an  action  to  foreclose  a  real  estate  mortgage 

for  the  entire  debt,  but  before  judgment,  the 
mortgagors,  in  vacation,  without  an  order 
of  court  or  plea,  deposited  with  the  clerk  of 
the  court  the  full  amount  of  the  mortgage 
debt  and  all  costs.  The  clerk  embezzled  the 
money  and  absconded.  Held,  That  the  clerk 
did  n'ot  receive  the  money  by  virtue  of  bis 
office,  but  in  his  Individual  capacity  as  the 
mere  agent  of  the  mortgagor,  and  that  such 
deposit  of  the  money  did  not  extinguish  the 
mortgage.  Commercial  Investment  .Co.  v. 
Peck,  63  Neb.  204  (73  N.  W.  462;  68  Am.  St. 
Rep.  698). 


Conveyance  of  pro2>ert7  mortgaged. 

388.  (1886.)  Where  a  mortgage  uponcer* 
tain  real  estate  was  duly  executed  and  re- 
corded, and  afterwards  assigned,  but  the  as- 
signment not  recordcfd,  a  subsequent  deed 
by  the  mortgagor  and  mortgagee  will  not 
discharge  the  mortgage  in  the  hands  of  a 
bona  fide  holder,  the  mortgage  remaining  on 
the  record  unsatisfied.  Bridges  v.  Bidwell, 
20  Neb.  185  (29  N.  W.  302). 

Change  in  time  of  payment. 

389.  (1886.)  Plaintiff  purchased  certain 
real  estate  subject  to  a  decree  of  foreclosure. 
After  the  purchase  the  mortgagor  and  mort- 
gagee entered  into  a  contract  that  upon  the 
payment  by  the  mortgagor  of  a  portion  of 
the  amount  due  on  the  decree,  the  time  of 
payment  of  the  remainder  was  to  be  ex- 
tended for  more  than  one  year,  the  rate  of  In- 
terest being  increased  from  ten  to  twelve  per 
cent.  In  an  action  by  the  purchaser  to  have 
the  land  declared  free  from  the  mortgage  on 
account  of  the  extension  of  time,  heia,  that 
the  mortgaged  property  was  the  primary 
fund  for  the  payment  of  the  decree,  and  not 
a  mere  surety  and  hence  was  not  discharged 
by  the  agreement.  Colby  v.  Place,  11  Neb. 
348  (9  N.  W.  564). 

390.  (1905.)  A  mere  promise  by  a  credi- 
tor to  a  husband,  who  is  the  sole  debtor  and 
the  owner  of  the  title  of  a  mortgaged  home- 
stead, that  the  former  will  forbear  for  a 
term  of  years  tf*  enforce  his  past  due  obliga- 
tions, on  condition  that  the  latter  shall  pay 
promptly  semi-annual  Instalments  of  Interest 
at  a  greater  rate  than  that  reserved  in  the 
contract,  will  not  operate  to  discharge  the 
Hen  of  the  Incumbrance.  McKinley-Lanning 
Loan  A  Trutt  Co.  v.  Johnaon,  75  Neb.  60 
(105  N.  W.  899). 

Besort  to  other  remedy. 

391.  (1901.)  A  mortgagee  may,  after  the 
death  of  the  mortgagor.  Institute  a  suit  to 
foreclose  his  mortgage,  and  the  filing  Id  the 
county  court  of  a  mortgage  debt  as  a  claim 
against  an  estate  while  a  foreclosure  suit  Is 
pending  is  not  a  release  of  the  mortgage. 
national  Life  Ina.  Co  v.  Fitzgerald,  61  Neb. 
692  (85  N.  W.  948). 

Set-off  of  debts  of  mortgagee. 

392.  (1902.)  Where  a  trust  deed  Is  made 
to  secure  the  payment  of  certificate  of  an 
Insolvent  bank  and  contains  a  condition 
that  upon  the  payment  of  the  sum  of  ten 
thousand  dollars  to  the  trustee  the  property 
shall  be  reconveyed  to  the  grantor,  the  pay- 
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ment  of  such  sum  to  the  trustee  entitled 
the  grantor  to  a  reconveyance,  but  the  pur- 
chase by  the  srantor  of  debts  oiring  by  the 
bank  and  especially  of  debts  of  a  class  not 
secured  by  the  trust  deed,  does  not  release 
the  trust  estate  from  liability.  Michigan 
Tmat  Co.  V.  dtp  of  Red  Cloud,  3  Unof.  722. 
m  S.  W.  900). 

Agreement  to  accept  property  In  satlsfae- 

tion. 

393.  (1903.)  An  oral  agreement  between 
the  owner  of  the  fee  and  a  mortgagee  of  real 
estate  that  the  latter  shall  accept  a  deed 
from  the  former  of  the  property  In  full 
satisfaction  of  the  Indebtedness  secured  by 
the  mortgage  is  within  the  statute  of  frauds, 
and,  In  the  absence  of  facts  to  take  It  out 
of  the  statute,  is  not  enforceable.  Mont- 
pelier  Savings  Bank  &  TriMt  Co.  tj.  FoMeft, 
68  Neb.  416  (94  N.  W.  635). 

Effect  of  release  or  satisfaction. 

394.  (1895.)  Where  a  mortgage  ^pears 
on  the  records  to  have  been  released  by  an 
agent  of  the  mortgagee,  a  prospective  mort- 
gagee or  purchaser  is  bound  to  know  at  his 
peril,  whether  such  agent  had  authority  to 
act  Aice  v.  Winter.  45  Neb.  517  (63  N.  W. 
830). 

396.  (1902.)  When  a  debt  secured  by  a 
deed  alwolute  with  parol  defeasance  Is  paid 
and  the  deed  surrendered  for  destruction, 
the  lien  ceases  and  the  title  revests  abso- 
lutely in  the  mortgagor  if  the  rights  of  In- 
nocent third  parties  have  not  intervened. 
Decker  «.  Decker,  64  Neb.  239  (89  N.  W. 
796). 

Partial  release. 

396.  (1899.)  A  release  of  a  mortgage 
which  recites  that  the  entire  debt  has  been 
paid  but  releases  only  a  portion  of  the  mort- 
gaged property  is  not  conclusive  evidence  of 
the  fact  recited.  A.ndeTmn  v.  McCloud-Love 
Live  Stock  Commission  Co.,  58  Neb.  670  (79 
V.  W.  613). 

397.  (1899.)  The  release  by  a  senior 
mortgagee  of  a  portion  of  the  mortgaged 
property  will,  if  made  with  notice  of  a 
junior  mortgage,  operate  in  favor  of  the 
junior  mortgagee  as  a  satisfaction  of  the 
senior  mortgage  to  the  extent  of  the  value 
of  the  property  reieased.  Anderton  v.  Mc- 
Cloud-Love Live  Stock  Commission  Co.,  58 
Neb.  670  (79  N.  W.  613). 

398.  (1903.)  Where  an  owner  of  two 
tracts  of  land,  covered  by  a  mortgage,  has 
contracted  to  convey  an  unincumbered  title 


to  one  tract,  a  person  wbo,  with  notice  ot 
such  contract,  takes  a  mortgage  on  the 
other  tract  and  also  an  assignment  ot  Die 
first  mortgage,  and  releases  the  first  mort- 
gmge  as  to  the  latter  tract,  thereby  releases 
It  as  to  the  former  also.  Millard  v.  Wegner, 
68  Neb.  674  (94  N.  W.  802). 

Belease  or  satlsfaetion  fraudulently  pro- 
cured. 

399.  (1894.)  Where  a  mortgagee  exe- 
cutes a  release  of  a  mortgage  and  places  the 
same  In  the  hands  of  a  third  party  to  be 
delivered  to  the  mortgagor  upon  his  paying 
the  mortgage  debt,  which  condition  the 
mortgagor  never  performed,  and  the  release 
is  placed  upon  record  without  the  knowl- 
edge or  consent  of  the  mortgagee,  neither 
the  mortgagor,  nor  one  who  is  not  a  bona 
fide  purchaser  without  notice,  will  acquire 
any  rights  or  advantage  by  the  recording 
of  such  release.  Whipple  v.  Fowler,  41  Neb. 
675  (60  N.  W.  16). 

400.  (1894.)  Where  a  deed  recited  that 
the  land  was  subject  to  a  certain  mortgage, 
and  the  record  of  the  mortgage  showed 
that  the  debt  which  It  secured  would 
not  be  due  for  two  years  after  the  date  of 
the  execution  of  the  deed,  the  grantee  was 
not  such  a  bona  fide  purchaser  as  could  take 
advantage  of  the  fact  that  at  the  time  of 
the  conveyance  the  mortgiige  had,  by  mis- 
take, been  released  on  the  records.  Whifple 
V.  Fowler,  41  Neb.  676  (60  N.  W.  15). 

401.  (1898.)  A  false  certificate  of  wttta- 
tactlon  Issued  by  the  clerk  of  the  district 
court  and  recorded  by  the  register  of  deeds 
does  not  suspend  execution  of  a  decree  ot 
foreclosure.  Clark  d  Leonard  Investment 
Co.  V.  Hamilton,  64  Neb.  95  (74  N.  W.  430|. 

402.  (1902.)  A  grantee  of  land  subject  to 
a  mortgage  thereon  fraudulently  obtained 
an  assignment  of  the  mortgage  and  released 
the  same,  the  notes  secured  thereby  being 
unsatisfied.  Held,  as  against  an  indorser 
of  the  notes,  who  was  compelled  to  take  np 
the  same  because  of  his  liability  as  audi, 
that  the  release  was  unavailing  to  deprive 
him  of  his  lien  thereon,  and  a  sale  of  the 
property  could  be  had  to  satisfy  the  deltt. 
Frerking  v.  Thomas,  64  Neb.  193  (  89  N.  T. 
1006). 

Unauthorized  release. 

403.  (1899.)  The  release  of  a  mortgage 
by  one  who  is  not  the  owner  of  the  debt, 
although  possessed  of  apparent  autborltr  to 
enter  satisfaction.  Is  ineffective  except  as  to 
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those  wbo  deal  wltb  the  property  relying  In 
good  faith  upim  such  release.  Whitney  v. 
Loure,  59  Neb.  W  (80  N.  W.  288). 


Release  by  mortgaBee  after  assignment. 

404.  (1894.)  A  satisfaction  entered  on 
the  record  by  a  mortgagee,  after  he  has  sold 
and  delivered  the  notes  secured  by  the  mort- 
gage  to  a  third  party,  will  protect  a  subse- 
quent mortgagee  in  good  faith,  or  bona  fide 
purcbaser,  of  the  mortgaged  premises,  In 
case  he  bad  no  notice  at  the  date  of  the  pur- 
chaee,  or  the  payment  of  the  consideration, 
that  the  debt  was  assigned,  or  was  unpaid, 
or  that  the  release  was  unauthorized;  but 
as  to  all  other  persons  the  Hen  of  the  mort- 
gage will  not  be  impaired.  Whipple  v.  fow- 
ler. 41  Neb.  675  (  60  N.  W.  15);  (1898)  Cram 
V.  Coirell,  48  Neb.  646  (67  N.  W.  452;  68 
Am.  St.  Rep,  714);  (1899)  Bullock  t>.  Poc*, 
57  Neb.  781  (78  N.  W.  261);  (1901)  Mont- 
gomerjf  v.  Waite,  1  Unof.  144  (96  N.  W. 
343);  (1902);  Cheshire  Provident  Institu- 
tion V.  Oibaon,  2  Unof.  892  (89  N.  W.  243) ; 
(1902)  ColumMa  Xat.  Banic  v.  Uarthalt,  2 
Unof.  790  (90  N.  W.  218). 

405.  (1897.)  The  fraudulent  release  of  a 
mortgage  by  the  mortgagee  after  the  In- 
dorsement without  recourse  of  the  bond  and 
coupons,  thereby  secured.  In  faTor  of  a  third 
party  baTing  notice  of  the  rtgbts  of  the 
holder,  does  not  of  Itself  render  the  former 
liable  in  an  action  ex  contractu  for  the 
amount  of  such  debt.  Smith  v.  Long,  60 
Neb.  749  (70  N.  W.  401). 

406.  (1897.)  Where  a  mortgagee  sold  his 
security,  failed  to  record  the  assignment, 
received  payment  of  the  debt  without  au- 
thority from  his  assignee,  satisfied  the  lien 
of  record,  and  embezzled  the  money,  it  was 
held  that  a  bona  fide  purchaser  of  the  realty 
took  title  unincumbered  by  the  assignee's 
mortgage.  Porter  v.  Ourada,  51  Neb.  610 
(71  N.  W.  52). 

407.  (1898.)  Assignor  of  a  note  secured 
by  mortgage  cannot  releue  promisor  from 
liability  for  the  debt,  or  disturb  the  mort- 
gage lien.  Snderaon  v.  Kreidler,  56  Neb. 
171  (76  N.  W.  581). 
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gage.  Gfritfttfc  v.  Balleng,  64  Neb.  362  (74  N. 
W.  819). 

Certificate  of  satisfaction  of  foreclosure  de- 
cree. 

409.  (1902.)  A  certificate  of  satisfaction 
of  decrees  of  foreclosure  Issued  by  the  clerk 
on  his  own  motion,  and  filed  In  the  office 
of  the  register  of  deeds  will  not,  In  favor  of 
one  who,  with  notice  of  an  assignment  be- 
tween the  several  mortgagees  whereby  the 
holder  Of  the  latter  lien  le  to  boy  In  the 
property  and  pay  off  the  prior  Uena,  takes  a 
mortgage  from  such  purchaser  at  sheriff's 
sale,  operate  to  cancel  the  first  mortgage. 
Ryan  v.  Weat.  63  Neb.  894  (89  N.  W.  416). 


 Assignment  of  part  of  notes  seeured. 

408.  (1898.)  The  holder  of  an  unpaid, 
overdue,  negotiable,  interest  coupon  secured 
with  the  principal  bond  by  a  mortgage  on 
land  may  maintain  an  action  to  foreclose 
the  mortgage  after  a  purchaser  of  the  land 
paid  the  amount  of  the  bond  to  the  holder 
thereof  and  procured  a  release  of  the  mort- 


Penalty  for  failure  to  release. 

410.  (1891.)  Any  mortgagee,  his  per- 
sonal representative  or  assignee,  after  full 
performance  of  the  condition  of  the  mort- 
gage, whether  before  or  after  a  breach 
thereof,  who  shall,  for  the  space  of  seven 
d^B  after  being  thereto  requested,  and  after 
tender  of  his  reasonable  charges,  refuse  or 
neglect  to  discharge  the  same  or  to  execute 
or  acknowledge  a  certificate  or  discharge  or 
release  thereof,  shali  be  liable  to  the  inort- 
gsgor.  his  heirs  or  assigns,  In  tht  sum  of 
1100  damages,  and  also  for  all  actual  dam- 
ages occasioned  by  such  neglect  or  refusal, 
and  the  word  "assignee"  applies  to  any  as- 
signee of  the  mortgage  without  regard  to 
the  form  of  the  assignment  Daniel*  v. 
DSMMOre,  32  Neb.  40  (48  N.  W.  906). 

411.  (1900.)  Before  a  mortgagor  can  re- 
cover the  penalty  prescribed  by  section  29, 
chapter  73.  Compiled  Statutes,  for  failure  to 
discharge  a  real  estate  mortgage  after  full 
payment  thereof,  a  prior  demand  upon  the 
mortgagee  or  his  agent  for  such  release  or 
discharge  must  have  been  made.  Such  de- 
mand Is  a  condition  precedent  to  a  right  of 
action.  Bangs  v.  Qray,  60  Neb.  457  (83  N. 
W.  680). 

412.  (1902.)  A  mortgagee  Is  not  liable 
for  a  failure  or  refusal  to  release  a  mort- 
gage, when  the  right  of  the  person  demand- 
ing such  release  Is  a  disputed  question. 
Sullivan  Savings  In»tii«*ion  v.  Sharp.  2 
Unof.  300  (92  N.  W.  622). 

Action  to  declare  mortgage  satisfied. 

413.  (1886.)  Where  an  alleged  marginal 
satisfaction  of  a  mortgage  was  not  attested 
and  an  action  is  brought  to  correct  the  de- 
fect and  have  the  mortgage  declared  satisfied, 
an  answer  denying  that  the  note  secured  by 
the  mortgage  has  bsen  paid,  or  that  the  stg- 
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nature  of  the  mortgagee  to  the  pretended 
margtaal  satisfaction  Is  genuine,  Is  sufficient 
as  against  a  demurrer.  MamflelA  v.  Avery,  18 

Neb.  478  (2B  N.  W.  626). 

Entry  of  satisfaction  of  record. 

414.  (1894.)  Where  lands  in  several 
counties  are  incumbered  by  a  mortgage,  a 
release  by  the  holder  thereof  wherein  he 
acknowledges  the  mortgage  and  notes  are 
redeemed,  paid  and  satlsfled,  and  releases  all 
claim  to  the  premises  covered,  which  Instru- 
ment was  re<xtrded  In  only  one  of  the  coun* 
ties  in  which  the  lands  were  sttnated.  It 
operates  as  a  rel«i8«  of  all  Uie  land  de- 
scribed in  the  mortgage.  Oadadm  v.  iMtep, 
42  Neb.  128  (60  N.  W.  322). 

Setting  aside  releoae  or  satisfaction. 

416.  (1888.)  Where  satisfaction  of  a 
mortgage  due  In  three  years,  executed  by  a 
wife  upon  her  real  estate,  was  entered  of 
record  by  the  mortgagee  upon  the  promise 
of  the  husband  that  his  wife  would  execute 
a  mortgage  due  in  one  year,  upon  the  fail- 
ure to  execute  the  mortgage  the  satisfac- 
tion would  be  set  aside.  Nelson-v.  Bevins, 
14  Neb.  155  (15  N.  W.  208). 

416.  (1900.)  ,  Where  a  petition  for  relief 
on  the  ground  of  mistake  ot  fact  charges 
that  false  representations  on  the  part  of  de- 
fendant caused  plaintiff  to  release  a  mort- 
gage and  thereby  to  lose  a  valuable  right,  a 
decree  In  favor  of  piaintitr  cannot  stand 
If  the  court  makes  special  findings  intended 
to  embrace  all  material  issues,  but  fails  to 
find  that  the  fact  so  charged  was  true. 
Farrell  v.  Bouck,  60  Neb.  771  (84  N.  W. 
260). 

417.  (1900.)  One  who,  through  culpable 
inertness,  fails  to  Inquire  when  It  is  his 

duty  to  do  80,  Is  not  entitled  to  have  a  re- 
lease of  mortgage  set  aside  on  the  ground  of 
mistake.  Farrell  v.  Bouck,  60  Neb.  771  (84 
N.  W.  260). 

418.  (1902.)  In  a  suit  to  reinstate  a 
mortgage  on  real  estate  fraudulently  re- 
leased and  enforce  the  lien  created  thereby. 
It  was  alleged  that  after  the  fraudulent  re- 
lease of  the  mortgage  the  notes  secured  by 
the  same  were  transferred  to  a  third  party, 
and  suit  caused  to  be  instituted  against  the 
payee  on  his  liability  as  Indorser,  and  that 
he  was  compelled  because  of  such  Ilahlllty 
to  pay  for  and  take  up  such  notes,  which  he 
did,  giving  the  amount  thet-eof.  The  an- 
swer alleged  that,  if  any  money  was  paid 
thereon,  it  was  paid  to  some  other  and  dif- 
ferent person,  without  the  knowledge  or 


procurement  in  any  manner  of  the  defend- 
ants, held.  In  the  face  of  such  an  ^lega- 
tion, the  defendants  could  not  be  heard  to 
say  and  prove  that  the  payment, so  made 
was  In  compromise  of  the  plaintiff's  liability 
as  Indorser,  and  for  their  benefit,  in  that  it 
was  agreed  that  no  action  should  thereafter 
be  maintained  against  the  maker  of  the 
notes,  or  to  enforce  the  security  pledged  to 
the  payment  of  the  debt.  Frerking  v. 
Thomaa,  64  Neb.  193  (89  N.  W.  1006). 

419.  (1902.)  A  formal  release  of  a  mort- 
gage executed  by  the  mortgagee  extinguishes 
the  Hen  of  the  mortgage,  whether  the  same 
Is  fully  paid  or  not.  If  the  release  is  made 
through  Inadvertence  or  mistake,  the  lien  of 
the  mortgage  may  be  reinstated  1^  proper 
proceedings  taken  therefor.  Oadfdm  v. 
Johnaon,  66  Neb.  447  (91  N.  W.  286). 

Alghts  of  third  person  making  payment 

420.  (1894.)  The  right  of  subrogaUon 
for  moneys  loaned  on  a  mortgage  used  to 
pay  prior  mortgages  must  be  predicated 
upon  -some  recognized  equitable  priaciple. 
such  as  mistake,  an  agreement  or  under- 
standing that  the  loan  was  for  the  express 
purpose  designated,  or  the  like.  The  mere 
fact  that  with  the  proceeds  of  a  later  mort- 
gage prior  mortgages  have  been  paid  that 
the  Ii«i  of  them  might  be  removed  affords 
no  ground  for  subrogation  thereto.  fioAn 
Bash  <£  Door  Co,  v.  Ctue,  43  N^  281  (60 
N.  W.  576). 

421.  (1895.)  The  fact  that  a  subsequent 
mortgagee's  lien  will  occupy  the  same  rehi- 
tlott  to  the  property.  If  one  who  has  ad- 
vanced money,  secured  by  a  mortgage  on 
the  real  estate,  to  pay  off  the  prior  mortgase 
is  subrogated  to  the  rights  of  the  holders  of 
such  mortgage,  attords  no  reason  why  equity 
should  permit  the  perty  so  advancing  tbe 
money  to  he  subrogated  to  the  rights  of  the 
holder  of  the  first  mortgage.  Bice  v.  Wte- 
tera,  46  Neb.  517  (63  N.  W.  830). 

■  422.  (1895.)  When  a  first  mortgage  lien 
existing  against  real  estate  is  paid  off,  the 
lien  of  a  second  mortgage  tbereou  becomes 
at  once  by  operation  of  law  a  first  Hen  on 
tbe  property,  and  this  first  Hen  and  the 
right  to  enforce  It  as  such  are  vested  rights. 
Rice  V.  Winters,  46  Neb.  517  (63  N.  W.  830). 

423.  (1897.)  A  second  mortgagee,  wb» 
in  protecting  his  security  pays  an  instal- 
ment due  on  the  first  mortgage,  may,  upon 
payment  by  the  mortgagor  of  the  balauct 
due  on  the  prior  mortgage,  enforce  by  action 
the  Hen  for  the  amount  so  advanced.  Skin- 
ktc  V.  Huffman,  62  Neb.  20  (71  N.  W.  1004). 
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424.  (1897.)  The  right  of  subrogation 
does  not  exist  ia  favor  of  the  holder  of  a 
second  mortgage,  to  the  prejudice  of  the 
holder  of  the  paramount  Uen.  Skinkle  v. 
Huffman.  62  Neb.  20  (71  N.  W.  1004). 

425.  (1898.)  The  mere  fact  that  with 
the  proceeds  of  a  later  mortgage  a  prior  one 
was  paid,  for  the  purimse  of  removing  the 
lien  thereof,  affords  no  ground  for  subrogat- 
ing the  Junior  mortgagee  to  the  rights  of 
the  former  mortgagee  upon  Its  being  discov- 
ered that  a  lien  had  arlaen  between  the  two 
mortgages.  Boagland  v.  Oreen,  S4  Neb.  164 
(74  N.  W.  424). 

426.  (1902.)  One  who  furnishes  money 
for  the  purpose  of  discharging  a  mortgage 
lien  upon  real  estate  cannot  claim  subroga- 
tion to  the  rights  of  the  mortgagee  In  the 
absence  of  an  agreement  or  understanding 
ttiat  the  mortgage  is  to  be  kept  alive  for  his 
benefit,  or  that  he  aha)]  be  given  a  lien  on 
the  premlees  in  lieu  of  the  one  which  has 
been  discharged.  Meeker  v.  Laraen,  65  Neb. 
168  (90  N.  W.  958;  97  L.  R.  A.  901). 

427.  (1903.)  One  who  pays  a  mortgage 
covering  land  in  which  he  has  no  legal  in- 
terest, and  who  is  in  no  way  liable  for  the 
mortgage,  is  not  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee;  but  If  the 
former  Is  In  possession  he  may  be  allowed 
a  credit  for  such  payments  as  against  an  no- 
tion by  the  mortgm^r  fbr  an  accounting  for 
rents  and  profits.  Mavitj/  v.  Btover,  68  Neb. 
602  (94  N.  W.  834). 

428.  (1903.)  Where  the  circumstances  of 
the  advancement  of  money  to  pay  a  prior 
mortgage  are  such  as  to  entitle  the  loaner 
to  a  aubrogatiott,  and  are  such  as  to  gtye 
him  no  legal  rUtht  aside  from  such  subroga- 
tion, the  statute  of  limitations  does  not  run 
against  his  claim  for  such  subrogation  and 
the  enforcement  of  the  prior  mortgage  until 
ten  years  from  the  letter's  maturity.  JBoe- 
vink  V.  Ohri»tiaan§e,  C9  Neb.  256  (96  N.  W. 
662). 

429.  (1906.)  One  who  has  loaned  money 
to  an  administrator  upon  a  void  mortgage, 
a  part  of  which  was  used  to  pay  a  previously 
executed  void  mortgage,  la  not  entitled  to 
subrogation  to  a  lien  discharged  with  the 
proceeds  of  the  latter  mentioned  mortgage. 
Henry  V.  flenry.  73  Neb.  746  (103  N.  W. 
441). 

Vm.  TOBECIiOSUBE  BT  EXERCISE  07 

POWER  OE  SALE. 
Validity  and  effect  of  sale. 

480.  (1901.)  An  attempted  extra-judicial 
tale  of  real  property.  In  this  state,  for  the 


satisfaction  of  a  mortgage  thereon,  what- 
ever the  form  or  covenants  of  the  latter,  is 
absolutely  void  as  between  the  parties  and 
as  to  all  persons  having  notice  from  the  re- 
citals of  the  instrument  sought  to  be 
enforced  or  by  any  other  means,  of  the  pur- 
pose for  which  it  was  executed.  Ctitten  v. 
Casey,  1  Unof.  344  (96  N.  W.  605). 

481.  (1903.)  A  trust  deed  executed  by 
way  of  security  Is  In  effect  a  mortgage,  and 
foreclosure  thereof  out  of  oourt  by  sale  un- 
der the  powers  therein  contained  conveys 
no  title,  ataunchfield  v.  Jeutter,  4  Unof. 
847  (96  N.  W.  642). 

432.  (1903.)  Where  a  mortgagee  In  pos- 
session under  a  foreclosure  sale  out  of 
court  under  [tower  contained  in  the  trust 
deed,  disposes  of  buildings  upon  the  prop- 
erty and  permits  them  to  be  removed  by  the 
purchasers,  he  becomes  liable  for  waste. 
Staunchflekl  v.  Jeutter,  4  Unof.  S47  (96  N. 
W.  642). 

433.  (1906.)  Although  by  express  stipu- 
lations in  a  trust  deed  or  mortgage  of  land 
situated  in  this  state  the  legal  title  and 
right  of  possesslGu  of  such  land  nay  be 
conveyed  to  the  trustee  or  mortgagee,  yet 
the  equity  of  redemption  of  the  mortgagor 
cannot  be  exUngulshed  by  adversary  pro- 
ceedings other  than  Judicial  foreclosure. 
Kirkendall  v.  Weotfterley,  77  Neb.  421  (109 
N.  W.  757). 

IZ.  VOBB0LO8UBB  BT  AGTIOK. 

Foreclosure  of  executory  contract  for  sale 
of  land,  see  Vendor  and  Purchaser. 

Order  oonflrming  sale  aa  subject  to  re- 
view, see  Appeal  and  Error,  f|  110-112. 

Necessity  for  objection  to  sale,  to  present 
question  for  review,  see  Appeal  and  Srror, 

il  368-373. 

Adding  commission  note  on  foreclosure  to 
ereate  usury,  see  Vnrif,  1 87. 

Foreclosure  of  contract  for  sale  of  land 
as  a  mortgage,  see  Vendor  and  Pwrchiuer, 
II 864-877. 

A.  Nature  and  Fma  of  Bemedy. 

In  general. 

434.  (1879.)  An  acUon  to  foreclose  «' 
mortgage  is  bro^ight  for  the  purpose  of  de- 
termining by  the  Judgment  of  the  court  the 

amount  due,  and  subjecting  the  lands  mort- 
gaged to  the  payments  of  the  same.  Jones 
V.  Null,  9  Neb.  57  (1  N.  W.  867). 

436.  (1906.)  The  right  of  redemption  of 
retl  iffoperty  from  a  nortgace  debt  and  tlie 
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right  to  extinguish  that  right  by  Judicial 
foreclosure  are  mutual  and  reciprocal.  Mc- 
Cague  v.  EUer,  77  Neb.  531  (110  N.  W.  318), 

Strict  foreclosure. 

436.  (1871.)  The  remedy  of  strict  fore- 
closure Is  not  taken  away  by  the  statute  of 
this  territory  providing  a  remedy  by  sale  of 
the  mortgaged  premises.   Woods  v.  Shields, 

1  Neb.  453.     [Overruled.    Kyger  v.  Ryley. 

2  Neb.  20;  Wyant  v.  Tuthill,  17  Neb.  485; 
BurkeU  V.  Clark,  46  Neb.  466.] 

437.  (1888.)  In  an  ordinary  action  to 
foreclose  a  mortgage  a  decree  of  foreclosure 
and  sale  should  be  rendered,  yet  where  a 
purchaser  In  good  faith  under  a  decree  of 
foreclosure  of  a  senior  mortgage  flies  a  bill 
to  require  a  junior  incumbrancer,  not  a 
party  to  the  action  to  foreclose,  to  redeem, 
within  a  day  to  be  named,  or  be  barred  of 
the  right,  and  it  does  not  appear  that  the 
premiees  If  sold  would  satisfy  the  Mens  prior 
to  that  of  the  junior  Incumbrance,  a  decree 
of  strict  foreclosure  may  be  rendered  re- 
quiring such  Junior  incumbrance  to  redeem 
the  prior  incumbrance  within  a  reasonable 
time,  to  be  named  in  the  decree,  or  be  barred 
of  the  rigftt  of  redemption.  Jfilei  v,  StehJe, 
22  Neb.  740  (36  N.  W.  142). 

438.  (1901.)  An  action  of  strict  foreclos- 
ure is  a  severe  and  drastic  remedy  which  is 
looked  upon  with  disfavor  In  all  suits  in 
which  a  dera'ee  of  foreclosure  and  sale  can 
be  equitably  rendered.  SOuth  Omaha  Sav- 
ings Bank  V.  Levy,  1  tTnof.  256  (96  N.  W. 
603). 

439.  (1901.)  In  thla  state  strict  fore- 
doBure  will  lie  at  a  suit  of  a  purchaser 
under  a  decree  of  foreclosure  of  a  seniCH- 
mwtgage  who  is  in  possession,  when  the 

value  of  the  premises  does  not  exceed 
the  amount  of  the  senior  Incumbrance  and 
when  the  action  is  brought  against  a  Junior 
Incumbrancer.  South  Omaha  Savings  Bank 
V.  Levy,  1  Unof.  265  (96  N.  W.  603). 

440.  (1901.)  An  action  for  strict  fore- 
closure will  not  He  at  the  suit  of  a  mort- 
gagee against  a  mortgagor  who  holds  the 
legal  title  to  the  mortgaged  premises,  nor 
against  a  grantee  of  such  mortgagor  who  has 
purchased,  and  recorded  his  deed  to  all  or 
any  part  of  the  mortgaged  premises,  be- 
fore action  on  the  mortgage  has  been  insti- 
tuted. South  Omaha  Savings  Bank  v.  Levy, 
1  Unof.  255  (95  N.  W.  603). 

441.  (1901.)  Strict  foreclosure  will  lie 
in  a  suit  by  a  vendor  of  aa  executory  con- 
tract for  the  sale  of  real  estate  against  the 


vendee  where  the  conditions  of  the  contract 
have  not  been  complied  with  by  such  ven- 
dee, and  the  legal  title  remains  la  the  vw- 

dor.  South  Omaha  Savings  BaiHt  v.  Levy. 
1  Unof.  265  (95  N.  W.  603). 

Bemedlea  in  personam  or  la  rem. 

442.  (1877.)  An  action  to  subject  liiorc- 
gaged  property  to  the  payment  of  the  mort- 
gage debt  Is  a  proceeding  in  rent.  Peters  v. 
Dunnells,  6  Neb.  460. 

443.  (1877.)  An  acUon  to  foreclose  a 
mortgage  is  a  proceeding  in  rem  so  far  as  it 
is  sought  to  subject  the  mortgaged  property 
to  the  payment  of  the  mortgage  debt  Bur- 
ley  v.  J^stes,  6  Neb.  386. 

444.  (1901.)  A  proceeding  to  foreclose 
a  mortgage  is  an  action  in  rem,  and  en- 
forces only  the  lien  on  uie  property.  Oar 
neau  v.  Kendall,  61  Neb.  396  (85  N.  W.Nl). 

Action  at  law. 

446.  (1898.)  The  holder  of  a  note  se- 
cured by  a  mortgage  may  maintain  an  ac- 
tion at  law  on  the  note,  where  neither  note 
nor  mortgage  contains  stipulations  makiog 
the  mortgaged  property  primarily  liable  Cor 
the  debt.  Orable  v.  Beatty,  66  Neb.  642  (77 
N.  W.  49). 

446.  (1898.)  In  the  absence  of  an  agree- 
ment by  a  mortgagee  to  look  primarily  to 
hie  security  for  satisfaction  of  the  .debt,  a 
foreclosure  of  the  mortgage  Is  not  a  ooadl- 
tlon  precedent  to  an  action  at  law  on  the 
secured  claim.  Orable  v.  Beatty,  66  Neb. 
642  (77  N.  W.  49). 

Pendency  of  foreclosure  proceedings  as  bar 
to  other  remedies. 

447.  (1882.)  A  leading  principle  of  our 
statutes  relative  to  the  foreclosure  of  mort- 
gages upon  real  property  is,  that  a  mort- 
gagor shall  not  be  answerable  for  the  debt 
secured  upon  the  mortgage,  and  persontlly, 
at  the  same  time,  wlthoyt  leave  of  the  court 
Clapp  V.  Maawell,  13  Neb.  642  (14  N.  W. 
653). 

448.  (1901.)  The  enforcement  of  the  pro- 
visions of  section  848  of  the  code,  barring 
an  action  at  law  on  a  note  while  a  foreclos- 
ure of  a  mortgage  securing  same  la  pend- 
ing belongs  to  a  court  of  equity,  sod  they 
are  not  Intended  to  change  or  afTect  tlie  Ju- 
risdiction and  practice  in  a  court  at  Ia»'. 
Oameau  v.  Kendall,  61  Neb.  396  (8a  N.  V. 
291). 

449.  (1901.)  An  action  to  foreclose  a 
mortgage  on  the  death  of  the  mortgagor  Is 
not  a  suit  to  recover  money  only  and  not 
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vlthln  tbe  problbltlon  -ol  section  227,  chap- 
ter 23,  Compiled .  Statutes  1899.  national 
Life  Ins.  Co.  v.  Fitzgerald,  61  Neb.  692  (85 

N.  W.  948). 

450.  (1901.)  Wltether,  under  section  848 
of  the  code  of  civil  procedure,  a  mortgagee 
Is  entitled  to  have  his  debt  against  tbe  gen- 
eral estate  of  a  deceased  mortgagor  allowed 
in  the  county  court  while  his  foreclosure 
artion  is  i>ending,  qutere.  National  Life  Ina, 
Co.  V.  Fitzgerald,  61  Neb.  692  (86  N.  W. 
948). 

Joinder  with  other  action. 

461.  (1908.)  An  action  to  foreclose  a 
raortg«e>i  cannot,  against  objections  made 
by  the  defendant,  be  Joined  with  an  action 
to  obtain  a  money  Judgment  upon  a  note  not 
secured  by  the  mortgage.  MeCague  Saving* 
Bank  V.  Croft,  80  Neb.  702  (115  N.  W.  S16). 

B.  Bight  to  foreclose  and  Condition* 
Precedent.  , 

In  generaL 

462.  (1906.)  men  the  owner  of  a  mort- 
gage upon  real  estate  acquires  by  Judicial 
foreclosure  and  sale  the  legal  title  to  all  the 
mortgaged  property,  leaving  an  unpaid  res- 
idue of  tbe  mortgaged  debt,  and  tbe 
proceeding  are  by  accident  or  mistake  in- 
complete in  the  respect  that  they  leave  an 
equity  of  redemption  in  a  part  of  tbe  prem* 
isea  in  the  heirs  at  law  of  one  of  tbe  mort- 
gagors, the  plaintiff  In  such  action,  being 
the  purchaser  at  the  sale,  or  his  grantee, 
may  maintain  an  action  to  foreclose  the  un- 
extinguished equity  of  redemption  for  the 
unpaid  residue  of  the  debt.  Mccague  v. 
Eller,  77  Neb.  531  (110  N.  W.  318). 

Acmial  of  right  to  foreeloM. 

463.  (1880.)  Where  premises  were  mort- 
gaged to  secure  one  who  was  a  surety  for 
tbe  owner,  and  by  agreement,  the  mortgagee 

took  posseeslon;  premises  being  sold  on  ex- 
ecution under  a  Judgment  against  the  mort- 
gagor, the  purchaser  at  such  execution  sale 
cannot  interpose  the  defense,  to  an  action 
to  foreclose  by  the  mortgagee,  that  the 
mortgafiee's  debt  Is  not  due,  the  mortgagor 
having  declared  the  debt  due  at  once.  Mor- 
ton V.  Covell,  10  Neb.  423  (6  N.  W.  477). 

464.  (1884.)  WTiere  the  condition  of  a 
mortgage  is  to  save  the  mortgagee  harmless 
from  the  payment  of  a  debt  owing  by  the 
mortgagor,  for  which  the  mortgagee  was 
surety,  no  action  could  be  maintained  on  tbe 
mortgage  until  the  mortgagee  has  paid  the 
debt  or  some  portion  thereof — that  is,  until 


actual  damages  have  been  sustained  by  him. 

Forte*  V.  McCoy,  15  Neb.  632  (20  N.  W.  17). 

455.  (1S89.)  A  mortgage  being  executed 
to  indemnify  a  second  mortgagee  from  loss 
by  foreclosure  by  the  first  mortgagee,  no 
eviction  is  necessary  in  order  to  maintain 
foreclosure,  and  sale  under  the  first  mort- 
gage constitutes  a  breach  of  tbe  condition! 
and  gives  rise  to  a  cause  of  action.  Mur- 
ray V.  porter,  26  Neb.  288  (41  N.  W.  1111). 

Setanlt  in  payment  of  interest 

456.  (1899.)  The  owner  of  a  mortgage 
debt  may  foreclose  the  mortgage  for  the  un- 
paid interest  coupons,  subject  to  the  unma- 
tured prlnclinl  of  the  debt.  Omaha  Loan  4 
Trutt  Co.  V.  Kitton,  58  Neb.  113  (78.  N.  W. 
374). 

Default  in  paymait  of  taxes. 

457.  (1899.)  In  case  a  real  estate  mort- 
gage contains  a  stipulation  that  if  the  taxes 
against  the  premises  are  not  paid  before  the 
time  the  same  became  by  law  delinquent, 
the  entire  mortgage  debt  shall  immediately 
become  due  and  payable,  tbe  failure  of  tbe 
mortgagor  to  pay  the  taxes  according  to 
such  stipulation  is  such  a  breach  of  the 
mortgage  as  will  authorize  tbe  bringing  of 
a  suit  to  foreclose,  although  tbe  mortgage 
debt,  by  its  terms,  has  not  yet  matured,  and 
tbe  mortgagee,  to  protect  bis  security,  has 
himself  paid  tbe  taxes  after  the  same  had 
become  delinquent  Sartntft  v.  Ball,  68 
Neb.  417  (78  N,  W.  716). 

Stipulations  for  maturity  of  debt  on  de- 
fault. 

458.  (1877.)  When  a  debt  Is  divided 
into  several  payments,  to  be  made  at  dif- 
ferent periods  of  time,  and  tbe  parties  con- 
tract that  upon  a  failure  to  maite  any  one 
of  the  payments  when  It  becomes  due,  tbe 
whole  amount  a/t  the  debt  shall  become 
due  and  payable,  the  court  is  bound  to  give 
effect  to  their  contract.  Such  condition  of 
payment  is  not  In  the  nature  of  forfeiture. 
Pope  V.  Hooper,  6  Neb.  178. 

459.  (1882.)  A  provision  in  a  note  se- 
cured by  mortgage  that,  "Upon  a  failure  to 
pay  any  of  said  interest  within  thirty  days 
after  due,  the  bolder  may  elect  to  consider 
the  whole  note  due,  and  It  may  be  collected 
at  once."  controls  a  general  provision  In  the 
mortgage  that  on  default  the  whole  of  tbe 
debt  "shall  become  payable  immediately" 
and  restricts  tbe  right.  In  case  of  default  of 
payment  of  Interest,  to  declare  the  debt  due 
to  the  holder  of  the  note,  tbe  mortgagor  bav- 
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Ing  no  Bucb  right.  Fletcher  v.  Daughertjf, 
13  Neb.  224  (13  N.  W.  207}. 

460.  (1885.)  When  a  mortgage  provides 
that  If  any  one  payment  remains  unpaid  for 
thirty  days  the  whole  debt  shall  immedi- 
ately become  .due,  such  provision  is  permis- 
sive merely,  and  does  not  become  effective 
unless  the  mortgagee  elect  to  so  declare  by 
commencing  proceeding  to  foreclose.  Loto- 
enatein  v.  Phelan,  IT  Neb.  429  (22  N.  W. 
561). 

461.  (1894.)  After  default  of  defendants 
In  a  foreclosure  suit  the  flUng  of  an  amended 
petition  differing  from  the  original  only  In 
omitting  an  averment  of  an  election  to  de- 
clare the  whole  debt  due,  is  not  operative 
to  repudiate  such  election.  Schultz  v. 
Loomig,  40  Neb.  162  (68  N.  W.  693). 

462.  (1894.)  A  note  and  a  mortgage  se- 
curing It,  made  contemiwraneously,  are  to 
be  construed  together.  Therefore,  where  a 
note  is  payable  on  or  before  a  date  named 
and  the  mortgage  contains  a  provision  that 
in  certain  contingencies,  prior  to  that  date, 
the  mortgagee  may  elect  to  declare  the  whole 
amount  due,  heJd,  that  such  provision  In 
the  mortgage  authorizes  the  mortgagee  upon 
the  happening  of  such  contingencies  to  pro- 
ceed not  only  to  foreclose  the  mortgage  but 
alao  to  enforce  the  personal  liability  upon 
the  note.  Orand  Island  Savings  <f  Loan 
Asfn  V.  Moore,  40  Neb.  686  (  69  N.  W.  115). 

463.  (1895.)  Wliere  the  defendant  pleaded 
the  waiver  of  the  stipulated  right  of  a  mort- 
gagee, upon  failure  to  pay  Interest  as  It  fell 
due,  to  foreclose  for  the  entire  amount  se- 
cured, held,  that  sudi  waiver  was  not  bind- 
ing, because  the  sole  consideration  to  sup- 
port it  was  the  making  of  payment  of 
another  sum  of  Interest  past  due,  than  the 
sum  of  Interest  not  paid  when  due,  which 
gave  the  right  of  foreclosure  Insisted  upon. 
Baldwin  Investment  Co,  v.  Bailej/,  45  Neb. 
6S0  (63  N.  W.  847). 

464.  (1898.)  Parties  to  a  mortgage  may 
contract  that  mortgagee,  upon  default  In 
payment  of  interest,  may  declare  the  entire 
debt  due.  Eastern  Banking  Co.  v.  Seeley, 
56  Neb.  660  (76  N.  W.  1102). 

465.  (1898.)  Where  a  mortgage  pro- 
vides that  on  default  in  payment  of  interest 
the  mortgagee  may  elect  to  declare  the  en- 
tire debt  due,  and  that  no  notice  need  be 
given  of  such  election,  the  mortgagee  might 
foreclose  for  the  whole  debt,  without  pre- 
viously notifying  the  mortgagor  of  his  elec- 
tion bo  to  do.   Eastern  Ba.iking  Co.  V.  Seeley. 


65  Neb.  660  (75  N.  W.  1108) ;  (1899)  Con- 
necitcut  Mutual  Life  Ins.  Co.  v.  Tf«(crtojf, 
58  Neb.  279  (78  N.  W.  724;  76  Am.  St.  Rep. 
101). 

466.  (1898.)  No  spedfic  notice  ot  the 
election  to  treat  the  whole  debt  as  dae  was 

necessary  prior  to  the  institution  ot  the 
foreclosure  suit.  Its  commencement  was 
sufficient  notice  of  said  election.  Northwett- 
em  Mutual  Life  Ins.  Co.  v.  Butler,  57  Neb. 
198  (77  N.  W.  667). 

467.  (1898.)  A  bond  and  mortgage  glYen 
to  secure  payment  of  the  debt  stated  in  the 
former  Instrument  provided  for  an  electton 
by  the  creditor  to  declare  the  entire  debt 
due  and  for  enforcement  by  foreclosure  It 
de&ult  was  made  In  payments  of  interest  or 
an  instalment  or  Instalments  ot  principtl 
as  they  respectively  matured.  Acceptance 
of  Interest  due  did  not  waive  the  detBuU  In 
payment  of  matured  installments  of  princi- 
pal. Northwestern  Mutual  Life  Ins.  Co.  v. 
Butler,  67  Neb.  198  (77  N.  W.  667). 

468.  (1901.)  Where  a  mortgage  provides 
that  the  failure  of  the  mortgagor  to  comply 
with  any  of  Its  conditions  shall  cause  the 
entire  debt  to  become  due,  and  provides, 
further,  that  the  mortgagee  may  la  such 
case.  If  he  so  elect,  proceed  at  once,  without 
notice,  to  enforce  his  security,  the  com- 
mencement of  a  foreclosure  suit  is  notice  of 
his  election,  and  no  other  notice  Is  neces- 
sary. Jfational  Life  Ins.  Co.  v.  Butler.  61 
Neb.  449  (85  N.  W.  437;  87  Am.  St.  Rep. 
462). 

469.  (1901.)  Where  a  mortgage  Is  con- 
ditioned that  on  the  mortgagor's  default  the 
mortgagee  may  pay  delinquent  taxes  and 
assessments,  and  insurance,  and  add  such 
payments  to  the  original  debt,  and  that  the 
mortgage  shall  stand  as  security  therefor; 
and  provides,  also,  that  on  the  mortgagor's 
default  the  mor^agee  may  declare  the  whole 
debt  due  and  foreclose  at  once,  the  mortga- 
gee may  not  only  make  the  payments  which 
the  debtor  failed  to  make,  but  also,  at  his 
option,  declare  the  whole  debt  due  and  pro- 
ceed immediately  to  collect  it  by  suit  na- 
tional Life  Ins.  Co.  V.  Butler,  61  Neb.  449 
(85  N.  W.  437;  87  Am.  St.  Rep.  462). 

470.  (1901.)  A  stipulation  In  a  mort- 
gage authorizing  the  mortgagee  to  a?celer- 
ate  the  maturity  of  the  mortgage  debt  if  the 
taxes  en  the  mortgaged  premises  are  not 
paid  at  or  before  the  time  they  become  de- 
linquent, is  not  forbidden  by  statute  nor 
contrary  to  public  policy  and  may  be  co- 
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forced.'  Plunmer  v.  Park,  62  Neb.  665  (87 
N.  W.  634). 

Conditions  precedent 

471.  (1877.)  A  mortgage,  executed  by  a 
person  since  deceased,  Is  not  barred,  as  to 
the  property  It  covers,  by  a  failure  to  pre- 
sent It  to  the  court  for  allowance  as  a  claim 
against  the  estate.  Null  v.  /ones.  S  Neb. 
600. 

— -Betom  of  azMutlon, 

472.  (1878.)  A  senior  mortgagee  recoT- 
ered  a  judgment  on  his  note  In  an  action  at 
law,  and  attached  a  sufficient  amount  of  per- 
sonal property  to  satisfy  his  debt,  which 
property  was  afterwards  taken  from  him  in 
action  of  replerln,  not  being  the  property  <tf 
the  judgment  debtor.  No  execution  was  is- 
sued on  the  judgment.  In  an  action  by  a 
junior  mortgagee  to  foreclose  a  mortgage 
In  which  the  senior  mortgagee  was  made 
defendant,  held.  (1)  that  the  provisions  of 
the  statute  requiring  the  return  of  an  exe- 
cution unsatisfied,  before  proceedings  In 
foreclosure  oonld  be  maintained,  were  for 
the  benefit  of  the  debtor;  (2)  that,  unless  a 
Hen  was  acquired  upon  another  fund  by 
virtue  of  the  Judgment,  the  mere  failure  of 
the  senior  mortgagee  to  cause  an  execution 
to  be  issued  on  his  Judgment  will  not  divest 
him  of  his  lien  on  the  mortgaged  premises. 
Bimmom  Hardware  Co.  v.  Brokaw,  7  Neb. 
405. 

473.  (1895.)  Where  a  Judgment  at  law 
has  been  rendered  for  the  debt  secured  by  a 
mortgage,  a  suit  to  foreclose  cannot  be 
brought  until  an  execution  on  the  Judgment 
has  been  returned  nnsatlsfled,  the  return  of 
an  attachment  pending  the  action  not  being 
sufficient.  Hargreavet  v.  Menken,  46  Neb. 
668  (63  N.  W.  961). 

474.  (1902.)  Return  of  the  sberiff  ot 
nulla  bona  to  an  execution  issued  upon  a 
Judgment  at  law  received  in  evidence  held 
sufficient,  under  the  provisions  of  section 
851  of  the  code  of  civil  procedure,  to  author- 
ize the  court  to  proceed  In  the  equity  cause. 
Zug  V.  Forgan,  3  Unof.  149  (90  N.  W.  1129). 

475.  (1903.)  Where  a  Judgment  has  been 
transcrlpted  to  another  county,  Issuance  and 
return  of  execution  there  will  be  a  sufficient 
compliance  with  the  requirements  of  sec- 
tion 861  of  the  code  of  civil  procedure, 
unless  it  afflrmatlTelr  appears  that  the  de- 
fendant did  not  reside  there.  Montpelier 
Savinfft  Bank  4  Trust  Co.  v.  Follett,  68  Neb. 
416  (94  N.  W.  635). 


Defenses. 

476.  (1S77.)  In  a  foreclosure  suit,  an 
answer  setting  up  a  garnishment  of  the 
money  in  the  hands  of  the  mortgagor  by  a 
creditor  ot  the  mortgagee,  and  averring  that 
an  assignment  of  such  mortgage  and  note 
was  collusive,  without  consideration,  and  tor 
the  sole  purpose  of  defrauding  the  creditor 
of  the  mortgagee,  constitutes  a  good  de- 
tense.  If  true.  Nesbitt  v.  Campbell,  6  Neb. 
429. 

477.  (1895.)  A  mortgaged  land  to  B;  he 
subsequently  borrowed  money  of  C  and  mort- 
gaged the  same  land  to  secure  the  debt.  It 
was  the  intention  of  A  and  C  to  discharge 
B's  mortgage  out  of  C's  loan,  but  B's  mort- 
gage had  not  matured  and  B  refused  to  ac- 
cept payment.  Whereupon,  by  agreement 
between  A  and  C's  agent,  the  latter  with- 
held from  the  loan  the  amount  of  B's  debt 
to  secure  C  against  B's  mortgage.  Default 
was  made  on  both  mortgages.  Held,  That 
the  withholding  of  the  money  on  such  terms 
did  not  excuse  A  from  his  obligation  to  pay 
C  his  debt  as  it  matured ;  that,  at  the  suit 
of  the  mortgagees,  B  vraa  entitled  to  fore- 
close for  the  amount  of  his  debt,  C  for  the 
amount  actually  paid  to  A, — that  is,  the  face 
of  his  note  less  the  amount  withheld  as  se- 
curity against  B, — and  that  the  district  court 
did  not  abuse  its  discretion  in  awarding 
costs  against  the  mortgagor.  Moore  v.  Kime, 
43  Neb.  517  (61  N.  W.  736). 

478.  (1898.)  The  owner  of  mortgaged 
property  who  expends  money  in  improve- 
ments, believing  the  mortgage  to  be  inef- 
fective, cannot  defend  a  foreclosure  case  on 
that  ground  where  there  was  no  fraud,  mis- 
representation, or  concealment  of  tact  Ar- 
lington Mill  d  Elevator  Go.  v.  Yoiet,  67  Neb. 
286  (77  N.  W.  677). 

479.  (1902.)  In  an  action  to  foreclose  a 
mortgage  given  to  a  building  and  loan  asso- 
ciation organized  under  the  laws  of  this 

state,  the  fact  that  the  association  changed 
Its  method  of  making  loans  and  conducting 
its  business  after  the  making  of  the  mort- 
gage Is  no  defense  to  the  action,  especially 
in  the  absence  of  a  showing  that  the  mort- 
gagor objected  thereto.  Bouth  Omafta  Loan 
A  Bldg.  A»'n  V.  WirHck,  63  Neb.  698  (88  N. 
W.  694). 

479a.  (1908.)  When,  in  an  action  to  set 
aside  a  conveyance  of  land  as  having  been 
fraudulently  procured,  the  plaintiff  obtains 
a  decree  in  his  favor  by  means  of  a  com- 
promise and  settlement,  in  which  he  agrees 
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to  pay  and  discharge  a  mortgage  upon  the 
premises  executed  by  his  fraudulent  grantee, 
he  ts  not  entitled  to  object.  In  a  subsequent 
action  to  forecloee  that-  mortgage,  that  the 
same  Is  for  a  sum  in  excess  of  the  Just  in- 
debtedness of  the  mortgagor  to  the  mortga- 
gee, or  that  prior  to  the  settlement  the 
mortgagee  might  have  obtained  a  partial 
satisfaction  from  a  source  other  than  the 
land.  Hannan  v.  Rthner,  80  Neb.  521  (114 
N.  W.  605). 

Pnrchase-aiMiey  mortgage. 

480.  (1872.)  Defect  of  title  is  no  de- 
fense to  an  action  of  foreclosure  of  mort- 
gage given  for  purchase-money.  If  the  deed 
contain  only  a  covenant  of  warranty;  other- 
viae,  If  It  contain  a  covenant  of  seizin. 
Latham  v.  McCann,  2  Neb.  276. 

^— ZneonBistent  defense*. 

481.  (1876.)  An  adverse  claim  to  the 
title  to  mortgaged  premises,  and  a  second 

mortgage  upon  the  property  are  Inconsist- 
ent defenses  to  a  foreclosure  suit,  and 
where  an  objection  has  been  made  at  the 
proper  time  it  Is  the  duty  of  the  court  to 
require  auch  defendant  to  elect  on  which  he 
would  rely.  Shellenbarffer  v.  Biaer,  5  Neb. 
195. 

Estoppel  to  deny  validity  of  mortgage. 

482.  (1881.)  Defendant  was  Indebted  to 
plaintiffs  on  notes  and  book  account  In  the 
sum  of  1539.25,  most  of  which  was  past  due. 
The  agent  of  the  plaintiffs  agreed  that  plain- 
tiffs  would  lend  defendant  |250-  Defendant 
executed  and  delivered  to  plaintiffs  his  four 
notes,  amounting  In  the  aggregate  to  {789.26, 
and,  with  his  wife,  executed  and  delivered 
to  plaintiffs  a  mortgage  to  secure  said  notes, 
and  "if  the  money  was  not  sent  the  notes 
and  mortgage  were  to  be  returned."  Plain- 
tiffs refused  to  advance  the  |250,  whereupon 
defendant  demanded  the  return  of  the  notes 
and  mortgage,  which  was  not  done.  After- 
wards defendant  received  the  old  notes  from 
plaintiffs,  made  two  considerable  payments 
on  one  of  the  new  notes,  and  demanded  that 
the  1250  contained  in  the  said  new  notes 
over  and  above  what  he  owed  plaintiffs  be 
divided  into  four  equal  parts,  and  one  pari 
thereof  credited  on  each  of  the  new  notes, 
which  was  done.  On  suit  to  foreclose  the 
mortgage,  held,  that  defendant  waived  his 
right  to  the  return  of  the  said  notes  and 
mortgage,  and  that  the  same  remained  In 
force.  Westheimer  v.  Phillips,  11  Neb,  54 
<7  N.  W.  526). 


483.  (1891.)  K.  commenced  bqU  against 
M.  In  the  district  court,  and  attached  the 
defendant's  land,  against  which  there  was 
of  record  a  mortgage  of  {800  In  favor  of  H.'b 
wife.  Judgment  was  subsequently  rendered 
in  favor  of  the  plaintiff,  and  an  order  of  sale 
was  issued.  The  sheriff  and  appraiserG,  In 
appraising  the  Interest  of  the  defendant  in 
the  land,  recognised  the  mortgage  as  a  valid 
lien,  and  deducted  the  amount  thereof  from 
the  real  value  of  the  land.  At  the  sale  the 
land  was  purchased  by  K.  and  3.  subject  to 
all  Mens  thereon.  The  mortgage  was  after- 
wards sold  and  assigned  to  L.  Id  an  action 
to  foreclose  the  same  It  was  heid.  that  K. 
and  S.  are  estopped  from  disputing  the  va- 
lldtty  of  the  mortgage.  Koch  v.  Latch,  31 
Neb.  625  (48  N.  W.  471). 

484.  (1892.)  A  mortgage  on  a  borne- 
stead  being  void  for  want  of  power  of  the 
husband  alone  to  incumber  the  homestead, 
neither  the  husband  nor  wife  is  estopped  to 
deny  its  validity.  WhitJock  v.  Ooisw,  Zi 
Neb.  830  (53  N.  W.  980). 

485.  (1901.)  In  an  action  to  foreclose  a 
mortgage  it  is  no  defense  to  the  mortgagor, 
or  to  persons  claiming  in  privity  with  blm, 
or  succeeding  to  his  estate  subsequently  to 
the  mortgage,  that  at  the  time  of  the  execu- 
tion of  tbe  instrument  he  had  no  title  to  the 
premises  sought  to  be  affected,  or  that  tbe 
title  afterwards  failed,  or  that  there  is  an 
outstanding  paramount  title.  JosUn  v.  Wit- 
tiamt,  61  Neb.  859  (86  N.  W.  473). 

Counter-claim  and  aet-ofl. 

486.  (1877.)  Where  It  appears  that  a 
mortgage  security  was  given  In  part  pay- 
ment of  the  land  mortgaged,  and  that  the 
same  land  was  sold  and  conveyed  to  Uie 
mortgagor  with  covenants  against  all  In- 
cumbrances thereon,  unpaid  taxes,  doe  at 
the  time  of  the  sale,  constitute  an  Incum- 
brance on  the  land,  and  In  a  foreclosure 
suit  may  be  pleaded  as  an  offset  pro  (»to. 
Ifesbitt  V.  Campbell,  5  Neb.  429. 

487.  (1889.)  In  an  action  to  foreclose  a 
mortage  a  claim  of  defendant  In  the  Dt- 
lure  of  a  counter-claim  growing  out  ot  al- 
leged misrepresentations  of  tbe  plaintiff,  at 
the  time  of  sale  of  the  premises  to  defend- 
ant, as  to  the  amount  of  personal  property 
thereon,  the  premises  having  been  convejred 
to  defendant  to  secure  the  attorney  fees,  is 
inadmissible  and  properly  rejected.  Reid  r. 
Colby,  26  Neb.  469  (42  N.  W.  48S). 

488.  (1894.)  O.,  by  purchase  of  property 
from  K.,  who,  prior  to  the  sale  to  O..  had 
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mortgaged  the  property  to  N.,  and  had  ob- 
tained Insurance  on  the  property  In  hts  own 
name,  the  policy  of  insurance  having  a 
clause  attached  by  which  the  loss.  If  any, 
was  made  payable  to  N.,  the  mortgagee, 
there  being  no  assignment  of  the  policy  to 
G.,  does  not  acquire  any  right,  in  the  event 
of  the  destruction  of  the  buildings  on  said 
property  by  flre  after  the  sale  to  blm,  to 
set-off  or  counter-claim  the  amount  of  said 
policy,  or  any  part  thereof,  against  the 
amount  of  the  mortgage,  in  a  suit  by  N.  to 
foreclose  the  same,  because  of  the  neglect 
of  N.  to  perform  any  of  the  conditions  of 
the  mortgage  clause,  and  In  which  action  a 
dettciency  judgment  is  asked  against  O.  as 
a  part  of  the  relief  prayed  for,  O.  having.  In 
the  sale  of  the  property  to  him,  assumed 
and  agreed  to  pay  the  mortgage  to  N.  Nev> 
England  Loan  rf  Trust  Co.  v.  Kenneany,  88 
Neb.  895  (57  N.  W.  759). 

489.  (1894.)  A  publication  In  a  newspa- 
per of  an  application  for  the  appointment 
of  a  receiver  for  mortgaged  premises  on  the 
ground  of  the  mortgagor's  insolvency  Is  not 
a  cause  of  action  for  libel,  growing  out  of 
the  same  transaction,  as  will  constitute  a 
counter-claim  In  an  action  to  foreclose. 
Waita  V.  Chmtt.  42  Neb.  869  (61  N.  W.  104). 

490.  (1902.)  A  cause  of  action  for  ma- 
licious prosecution  in  attempting  to  fore- 
close a  mortgage  Id  federal  court,  cannot  be 
maintained  as  a  counter-claim  or  set-off  in 
a  suit  to  foreclose  the  same  mortgage  In  a 
state  court  Prendent  and  Directors  of  the 
Ina.  Co.  of  Vorth  America  v.  Parker,  64  Neb. 
m  (89  N.  W.  1040). 

Fandency  of  other  proceedings  to  reeoTer 
debt 

491.  (1895.)  The  pendency  of  proceed- 
ings against  garnishees,  upon  a  Judgment 
for  the  debt.  Is  a  proceeding  at  law,  and  will 
■tay  a  foreclosure  of  a  mortgage  given  to 
secure  the  same  debt.  Barffreavet  v.  Men' 
Jcen,  46  Neb.  668  (63  N.  W.  951). 

492.  (1895.)  To  prevent  foreclosure  of 
a  mortgage  pending  proceedings  at  law  to 
recoTer  the  debt  secured  thereby,  it  Is  not 
nereesary  that  proceedings  at  law  should 
liave  been  instituted  uiion  the  notes  secured 
by  the  mortgage.  It  is  sufficient  If  the  pro- 
ceedings are  to  recover  the  same  debt.  Har- 
greavet  v.  Uenken,  45  Neb.  668  (63  N.  W. 
tU). 

498.  (1898.)  trader  the  provisions  of 
section  847  et  teq.  of  the  code  of  civil  pro- 
oedure,  as  existing  prior  to  1897,  either  an 


action  at  law  for  the  recovery  of  a  debt  se- 
cured by  a  real  estate  mortgage  or  a  suit  to 
foreclose  the  mortgage  will  lie;  but  both 
remedies  cannot  be  pursued  at  the  same 
time,  unless  permission  is  given  therefor  by 
the  court.  Maxwell  v.  Home  Fire  Ins.  Co., 
57  "Neb.  207  (77  N.  W.  681). 

Persons  entitled  to  foreclose. 

494.  (1879.)  Where  a  note  secured  by 
mortgage  on  real  estate  was  assigned  by  a 
state  bank  to  a  national  bank,  organized  as 
a  successor  of  the  stai«  bank,  the  national 
bank  can  maintain  an  action  to  foreclose  the 
same.  Scofield  v.  State  Nat.  Bank,  9  Neb. 
316  (2  N.  W.  888;  31  Am.  Rep.  412). 

496.  (1889.)  Where  a  mortgage  is  exe- 
cuted upon  other  property,  to  Indemnify  the 
second  mortgagee  against  loss  resulting 
from  foreclosure  of  a  first  mortgage,  and 
such  mortgage  Is  assigned  as  collateral  se- 
curity to  another,  such  assignee  may  main- 
tain foreclosure  on  his  assignment,  ifurray 
V.  Porter,  26  Neb.  288  (41  N.  W.  1111). 

496.  (1894.)  A  mortgagee  of  real  prop- 
erty, who  has  sold,  and  to  the  purchaser  has 
guaranteed  payment  of  the  bond  secured  by 
mortgage,  and  who  afterwards,  on  account 
of  his  guaranty,  has  taken  up  some  of  the 
overdue  coupons  attached  to  and  evidencing 
the  Interest  to  be  paid  on  such  bond,  may 
avail  himself  as  to  such  coupons  (subject 
only  to  the  rights  of  the  holder  of  the  note 
guaranteed)  of  the  same  remedies  as,  be- 
fore the  sale,  had  been  available  to  the 
original  mortgagee.  Burnett  V.  Hoffman,  40 
Neb.  669  (68  N.  W.  1134). 

497.  (1898.)  Mortgage  held  not  to  con- 
tain a  contract  precluding  the  holder  of  an 
Interest  coupon  from  maintaining  suit 
thereon,  nor  to  contain  a  provision  that 
only  the  owner  and  holder  of  the  bond  se- 
cured should  maintain  a  foreclosure  suit. 
2fev>  Bnglana  Loan  d  Tnut  Co.  v.  Robin- 
ton,  66  Neb.  60  (76  N.  W.  416;  71  Am.  St. 
Rep.  657). 

498.  ( 1901.)  An  heir,  who  has  been  given 
a  mortgage  to  the  estate.  In  payment  of  his 
share,  or  his  assignee,  may  sue  in  his  own 
name  to  foreclose  the  mortage.  Plummer 
V.  Park,  62  Neb.  665  (87  N.  W.  534). 

499.  (1901.)  The  owner  and  holder  of  a 
real  estate  mortgage  acquired  by  purchase 
and  assignment  succeeds  to  all  the  right  ot 
his  assignor  and  may,  where  he  has  been 
guilty  of  no  IneQuttable  conduct  making  re- 
demption difficult  or  the  propriety  of  It 
doubtful,  maintain  an  action  to  foreclose  at 
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any  time  after  condition  brol^en.  Dorr  v. 
Spencer,  63  Neb.  89  (88  N.  W.  164). 

500.  (1901.)  One  who  in  good  faith  buys 
a  mortgage  In  the  open  market  may  enforce 
It  by  action,  although  aware,  at  the  time  of 
the  purchase,  that  the  mortgagor  was  being 
embarrassed  In  making  redemption  by  rea- 
son of  the  fraud  of  a  third  person.  Dorr  v. 
Spencer,  63  Neb.  89  (88  N.  W.  164). 

 natiflcatlon. 

BOl.  ( 1899. )  Where  notes  secured  by 
mortgage  are  pledged  aa  collateral  security 
and  the  mortgage  is  foreclosed  by  pledgee, 
who  purchases  the  realty  at  the  Judicial  sale 
with  Intent  to  acquire  title  thereto,  pledgor 
may  affirm  the  sale,  demand  credit  for  the 
amount  bid,  and,  if  In  excess  of  the  debt,  re- 
coTer  the  balance.  Rosa  v.  Barker,  68  Neb. 
402  (78  N.  W.  780). 

Estoppel  to  foreclose. 

602.  (1896.)  A  couTeyance  was  made 
which  was  void  as  against  creditors,  and,  as 
part  of  the  same  transaction,  a  purchase- 
money  mortgage  was  executed  on  the  same 
land.  A  creditor  caused  the  laud  to  be  sub- 
ject to  the  payment  of  his  Judgment  A  por- 
tlon  of  the  land  was  sold,  completely  satis- 
fying the  Judgment.  The  former  creditor 
afterwards  became  the  assignee  of  the  mort- 
gage. Beld,  That  he  was  not  estopped  by 
the  creditors'  bill  and  proceedings  thereon 
from  foreclosing  the  mortgage  upra  that 
portion  of  the  land  which  had  not  been  sub- 
jected to  the  payment  of  bis  judgment.  Rati 
V.  Hooper,  47  Neb.  Ill  (66  N.  W.  33). 

Abatement  on  death  of  partj. 

603.  (1877.)  Under  our  statute  an  ac- 
tion to  foreclose  a  mortgage  executed  by  the 
deceased  In  his  lifetime  may  be  brought 
and  prosecuted  to  final  Judgment  within  the 
time  fixed  by  the  court  for  the  payment  of 
debts  by  the  administrator.  Null  v.  /onet, 
5  Neb.  600. 

504.  (1879. )  A  mortgagee,  after  the  death 
of  the  mortgagor,  may  institute  and  main- 
tain an  action  to  foreclose  the  mortgage, 
and  cannot  be  compelled  to  relinquish  his 
lien,  and  share  In  the  general  ameta  of  the 
estate.  Jonea  v.  Null,  9  Neb.  57  (1  N.  W. 
867). 

C.  Jurisdiction,  Zdmitatlons,  and  Laches. 
Jurisdiction. 

505.  (1902.)  On  the  facts  stated,  held 
the  trial  court  had  Jurisdiction  to  enter  the 
decree  assailed.  Sanford  v.  Anderson,  2 
Unof.  816  (96  N.  W.  486). 


506.  (1905.)  The  record  and  erldence 
examined,  and  held,  that  the  district  court 
had  acquired  Jurlsdlckion  In  the  foreclosure 
proceedings  pleaded  and  proved  at  the  trial, 
and  that  the  decree  and  sale  thereunder 
were  not  void.  Btull  «.  UaHlonka,  74  Neb. 
809  (104  N.  W.  188). 

Limitations. 

Limitation  of  action  at  lav  for  amoant 
due,  see  ante,  ||  246-2S0. 

607.  (1872.)  In  this  state,  if  a  recorerr 
upon  a  note  secured  by  a  mortgage  be 
barred  by  the  statute  of  limitations,  an  ac- 
tion for  foreclosure  Is  also  barred.  Kyger 
V.  Ryley,  2  Neb.  20  [overruled.  Hale  v. 
Christy,  8  Neb.  264];  (1877)  Peters  v.  Dun- 
nella,  6  Neb.  460  [overruled,  Hale  v.  Chni% 

8  Niab.  864];  (1877)  Hurley  v.  Estes.  6  Neb. 
386  [overruled,  ffale  v.  Christy,  8  Neb.  264.] 

608.  (1876.)  A  mortgage  is  not  a  "spe- 
cialty" within  the  meaning  of  our  statute 
of  limitations.  Seymeur  v.  Street,  6  Nek  85. 

609.  (1879.)  An  action  begun  In  1872 
to  foreclose  a  mortgage  executed  In  1868  U, 
on  its  face,  barred  by  the  statute  of  llmita- 
Mons,  and  demurrer  wlU  lie.  Hurley  v,  Co*, 

9  Neb.  330  (2  N.  W.  706). 

610.  (1879.)  An  action  to  foreclose  i 
mortgage  Is  barred  when  the  statute  has 
run  against  the  note  or  debt,  under  the  law 
aa  It  stood  before  the  amendment  to  the  act 
of  limltatlcms,  approved  February  12,  1869. 
Hurley  V.  Cox,  9  Neb.  230  (2  N.  W.  705). 

611.  (1882.)  Setting  up  the  statute  ol 
limitations  to  an  action  to  foreclose  a  mort- 
gage executed,  by  a  wife  on  her  homestead 
to  secure  a  debt  of  her  husband,  in  1869,  is 
a  good  defense  when  such  action  is  brought 
in  1880.  Stevenson  v.  Craiff,  12  Neb.  464 
(12  N.  W.  1). 

512.  (1879.)  An  action  for  the  foreclos- 
ure of  a  mortgage  upon  real  estate  may  be 
brou^t  at  any  time  within  ten  years  after 
the  action  accrued.  Hale  v.  Christy,  8  N^ 
264;  (1882)  Stevenson  v.  Craig,  12  Neb. 
464  (12  N.  W.  1);  (1883)  Cheney  v.  Cooper, 
14  Neb.  415  (16  N.  W.  471);  (1885)  Herd- 
man  V.  Marshall,  17  Neb.  252  (22  N.  W. 
690);  (1886)  Studebaker  Mfg.  Co.  v.  Vc- 
Cargur,  20  Neb.  600  (30  N.  W.  686);  (1898) 
Campbell  v.  Upton,  56  Neb.  386  (76  N.  W. 
910). 

513.  (1886.)  An  action  to  forclose  a 
mortgage  may  be  brought  at  any  time  wlthta 
ten  years  from  the  time  the  cause  of  sctlon 
accrues,  and  In  said  action  tha  notes  con- 
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tlniis  as  evidence  o£  the  debt,  ud  may  be 
set  out  In  the  petition  to  foreclose,  untU  the 
action  of  foreclosure  Is  barred.  Cheney  v. 
Jan9»en,  20  Neb.  128  (29  N.  W.  S89). 

514.  (1886.)  On  foreclosure,  notes  may 
be  set  out  as  evidence  of  debt,  if  the  action 
is  brought  within  ten  years  from  the  time 
It  accrues.  Cheney  v.  Woodruff,  20  Neb.  124 
(29  N.  W.  275). 

516.  (1893.)  An  action  to  foreclose  a 
mortgage  Is  barred  In  ten  years  from  the 
time  the  debt  becomes  due,  or  from  the  date 
of  tbe  last  payment  or  a  new  promise  to  pay 
the  same.  Merriam  v.  Qoodlett,.  38  Neb.  884 
(54  N.  W.  686). 

516.  (1901.)  In  an  action  to  foreclose  a 
mortgage,  section  6  of  tlie  code  of  civil  pro* 
cedure  should  be  construed  In  connection 
with  section  22  of  such  code  in  determlnlDg 
the  period  of  limitation.  Teegarden  v.  Bur- 
ton, 62  Neb.  639  (87  N.  W.  337). 

517.  (1901.)  Where,  after  the  maturity 
of  a  note  secured  by  real  estate  mortgage. 
Interest  payments  are  made  annually,  a 
right  of  action  accrues  on  the  mortgage  at 
any  time  within  ten  years  after  the  date  of 
the.  last  payment  Teegarden  v.  Burton,  62 
Neb.  639  (87  N.  W.  3S7). 

618.  (1902.)  A  mortgage  on  real  estate 
continues  as  a  lien  thereon  for  ten  years 
only  from  the  maturity  of  the  debt  secured. 
If  the  debt  secured  is  payable  in  instal- 
ments, the  mortgage  cannot  be  enforced 
as  a  security  fbr  any  Imtalment  due  and 
payable  ten  years  or  more  prior  to  the  com- 
mencement of  the  action  to  foreclose.  Nares 
V.  Bell,  66  Neb.  606  (92  N.  W.  571). 

519.  (1902.)  Amount  due  on  a  mortgage 
Is  not  affected  by  the  fact  tliat  an  action  on 
the  note,  vhlch  It  secures.  Is  barred  by  the 
statute  of  limitations.  Tamaj  v.  Hupp,  8 
Unof.  1  (90  N.  W.  645). 

620.  (1907.)  'Where,  after  the  maturitj 
of  a  note  secured  by  a  real  estate  mortgage, 
interest  payments  are  made  annually  on 
Buch  notes,  a  right  of  action  accrues  on  the 
mortgage  at  any  time  within  ten  years  after 
the  date  of  the  last  payment  on  said  note. 
OilliJan  V.  Fletcher,  80  Neb.  237  (114  N.  W. 
161). 

——Tolling  of  statute. 

521.  (1876.)  It  vas  the  InUntion  of  the 
laglslatnre  to  give  a  creditor  five  full  years 
In  which  to  commence  his  action,  and  If, 
dnring  that  period,  the  right  to  proceed  In 
«mr  courts  to  reduce  the  claim  to  Judgment 


Is  suspended  by  reason  of  the  absence  or 

concealment  of  the  debtor,  the  period  ot 
such  absence  is  not  to  be  computed  as  any 
part  of  the  time  wlthtn  which  an  action 
may  be  brought  Seymour  v.  Street,  6  Neb. 
86;  (1879)  Hale  v.  Christy,  8  Neb.  264. 

522.  (1877.)  The  proviso  to  section  17 
of  the  code  of  civil  procedure,  that  the  ab- 
sence from  the  state,  death  or  other  disa- 
bility of  a  non-resident  shall  not  operate 
to  extend  the  time  within  which  actions  in 
rem  shall  be  commenced  by  and  against 
such  non-resident,  applies  to  mortgages. 
Peters  v.  Dunnells,  5  Neb,  460. 

623.  (1893.)  Under  secUon  17  of  the 
code,  the  time  Is  not  extended  by  the  ab- 
sence of  defendant  from  the  state.  Merriam 
V.  aoodiett,  36  Neb.  384  (64  N.  W.  686). 

524.  (1907.)  Part  payment  on  a  debt  se- 
cured by  real  estate  mortgage,  when  made 
by  on^  having  authority  to  bind  tbe  prop- 
erty, tolls  the  statute  limiting  the  time 
within  which  suit  for  foreclosure  of  the 
mortgage  may  be  brought.  McLattghlin  v. 
Senne,  78  Neb.  631  (111  N.  W.  377). 

525.  (1907.)  Ordinarily  the  ownerofthe 
equity  of  redemption  has  authority  to  bind 
the  property  by  part  payment  on  the  mort- 
gage and  a  payment  by  him  on  the  mort- 
gage debt  before  the  statute  has  run  is  bind- 
ing on  the  property,  and  tolls  the  statute  as 
against  a  subsequent  mortgagee  with  no- 
tice of  the  prior  mortgage.  McLaughUn  v. 
Senne,  78  Neb.  631  (111  N.  W.  377). 

626a.  (1907.)  A  conveyance  of  real  es- 
tate subject  to  a  mortgage  indebtedness, 
where  it  does  not  appear  that  the  grantee 
assumed  the  debt  or  retained  any  part  of 
the  consideration  on  account  of  such  Indebt- 
edness, does  not  operate  to  stay  the  running 
of  the  statute  of  limitations.  Wallber  v. 
Caldwell,  79  Neb.  418  (112  N.  W.  684). 

Laches. 

526.  (1903.)  A  plaintiff  In  a  foreclosure 
suit,  who  appears  to  have  been  diligent  In 
endeavoring  to  subject  the  mortgaged  prop- 
erty to  the  payment  of  the  mortgage  debt 
and  procure  a  deficiency  Judgment,  and  who, 
to  that  end,  has  proceeded  as  rapidly  as  the 
nature  of  tbe  case  and  tbe  rules  of  procedure 
will  permit,  cannot  be  said  to  be  guilty  of 
laches.  Phefp*  e.  Wolff,  74  Neb.  44  (108  N. 
W.  1062), 

D.  Parties  and  Process. 

FlaintifFs. 

527.  (1901.)  Where  a  father  made  a 
mortgage  payable  to  his  children  as  they 
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came  of  age,  an  action  against  a  purchaser 
of  the  property  who  assumed  the  mortgage, 
to  recover  delinquent  installments,  can  be 
maintained  only  by  the  children  or  tbelr 
guardians.  Hanson  v.  Mortenten,  2  Unof. 
229  (96  N.  W.  216). 

628.  (1902.)  Where  a  promissory  note 
is  executed  to  T.  and  another  one  to  L.,  and 
at  the  same  time  a  real  estate  mortgage  se- 
curing their  payment  Is  executed  to  T.  and 
L.  Jointly,  the  holders  of  the  two  notes  may 
he  Joined  as  plaintiffs  In  an  action  to  fore- 
close the  mortgage.  Outhrie  v.  Treat,  66 
Neb.  416  (92  N.  W.  696;  103  Am.  St.  Rep. 
718). 

629.  (1902.)  One  of  several  parties 
whose  debt  is  secured  by  a  trust  deed  may 
maintain  an  action  to  foreclose  the  same 
on  behalf  of  hlms^f  and  the  other  parties 
interested  in  the  security,  and  the  court 
will  distribute  the  fund  arising  from  a  sale 
of  the  property  among  those  entitled  thereto. 
Mtchiffon  Truat  Co.  v.  Citjf  of  Rea  Cloud, 
3  Unof.  722  (92  N.  W.  900). 

630.  (1906.)  A  mOTtgage  made  to  a 
trustee  may  he  foreclosed  by  him  without 
Joining  the  beneficiary  as  a  plaintiff. 
Abrama  v.  Taintor,  76  Neb.  109  (107  N.  W. 
225). 

Defendants. 

Necessary  parties. 

531.  (1879.)  The  nominal  holder  of  the 
equity  of  redemption  ot«ht  to  be  made  a 
party  defendant  in  an  action  to  foreclose  a 
mortgage.  But  if  for  any  reason  he  Is  not, 
his  Interest  may  be  ascertained  and  fore- 
closed Id  a  subsequent  action.  Merriman 
V.  HyAe,  9  Neb.  113  (2  N.  W.  218). 

532.  (1883.)  Only  subsequent  incum- 
brancers are  necessary  parties.  White  v. 
Bartlett,  14  Neb.  320  (16  (16  N.  W.  702). 

533.  (1892.)  In  a  foreclosure  proceeding 
the  holder  of  a  prior  mortgage  is  not  a  nec- 
essary party.  Btratton  v.  Reitdorph,  35 
Neb.  314  (53  N.  W.  136). 

534.  (1901.)  It  is  no  sufficient  ground  to 
set  aside  a  sale  of  real  estate  made  in  fore- 
closure proceedings  that  a  party  not  neces- 
sary nor  indispensable  to  the  action  was 
only  constructively  served  with  summons 
when  he  was  a  resident  of  the  state.  Nelson 
V.  Nebraska  Loan  <(■  Trust  Co.,  62  Neb.  549 
(87  N.  W.  320). 

635.  (1904.)  The  holder  of  a  Ux  Hen  Is 
not  a  necessary  party  to  the  foreclosure  of 
a  mortgage  subsequent  in  point  of  time  to 


the  tax  lien,  where  the  right  to  foredose  tbe 
tax  lien  bu  not  yet  accrued.  Western  Ltni 
Co.  V.  BucMe^,  3  Unof.  776  (92  N.  V. 

1052). 

536.  (1907.)  While  an  easement  in  ml 
property  cannot  be  granted  by  the  owoer 
thereof  so  as  to  affect  the  rights  of  a  prior 
mortgagee,  the  party  claiming  the  easemrat 
has  the  same  rights  as  any  Other  suDsequeot 
incumbrancer.  If  the  easement  has  attached 
by  lapse  of  time,  he  must  be  made  a  part? 
to  the  foreclosure  proceeding,  and,  if  not 
the  purchaser  at  foreclosure  sale  must  take 
action  to  dispute  his  claimed  right  before 
the  statute  has  fully  run.  Jensen  v.  Shom- 
alter,  79  Neb.  644  (113  N.  W.  202). 

-—  ■  Eftect  ot  death  pending  action. 

5S7.  (1907.)  A  decree  In  a  foreclosure 
proceeding  entered  after  the  death  of  the 
plaintiff,  occurrlag  flubeequently  to  the  time 
that  the  jurisdiction  ot  the  court  had  at- 
tached, is  an  irr^nilarity  not  open  to  colUt- 
eral  attack.  Wardrobe  v.  Leonard,  78  Neb. 
531  (111  N.  W.  134), 

638.  (1907.)  Wbore  the  assignee  of 
record  of  a  decree  of  foreclosure  procnrea 
the  mortgaged  property  to  be  sold  on  thed^ 
cree  after  tbe  death  of  the  plaintiff,  aad 
without  revivor,  the  confirmation  of  the  sale 
cures  any  Iregularlty  In  that  respect  as 
against  an  action  to  redeem.  Wardrobe  v. 
Leonard,  78  Neb.  531  (111  N.  W.  134). 

689.  (1907.)  The  failure  of  the  defend- 
ant In  a  foreclosure  to  procure  the  decree 
entered  after  tbe  death  of  plaintiff  to  be  va- 
cated within  three  years  after  notice  of  the 
decree  renders  the  decree  unafisallable. 
Wardrobe  v.  Leonard,  78  Neb.  531  (111  N. 
W.  134). 

 Proper  parties. 

540.  (1876.)  All  persons  materially  In 
terested  In  the  mortgaged  premises  should 
he  made  parties  to  a  suit  to  fore<flow  a 
mortgage,  In  order  that  a  perfect  title  mar 
pass  by  a  sate  under  the  decree,  as  a  pur- 
chaser takes  only  the  title  of  the  parties  to 
the  suit;  but  a  person  claiming  adversely 
to  the  title  of  the  mortgagor  and  prior  to  the 
execution  of  the  mortgage,  cannot  properb 
be  made  a  party  for  the  purpose  of  tryins 
the  validity  of  such  adverse  claim  of  titi*- 
Shellenbarger  v.  Biser-.  6  Neb.  195. 

641.  (1879.)  In  a  proceeding  to  foreclose 
a  mortgage  the  holders  of  tax  deeds  are  not 
proper  parties;  but,  liavlng  been  nude 
parties,  the  plaintiff  must  recover,  if  at  all. 
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on  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  the  defendant's  title. 
Bitrley  v.  Cote,  9  Neb.  230  (2  N.  W.  705). 

342.  (1S83.)  In  an  action  to  foreclose  a 
mn-^age,  all  Incumbrancers,  whether  prloi- 
or  subsequent,  whose  claims  are  due.  are 
proper  parties.  If  the  petition  state  facts 
sufflclent  to  require  a  proper  party  to  an 
swer  and  he  fall  to  do  so,  he  will  be  bound 
Iqr  the  decree.  White  v.  Bartlett,  14  Neb. 
320  (15  N.  W.  702). 

543.  (1894.)  It  is  proper  to  Join  all 
grantees  subsequent  to  the  recording  of  a 
mortgage  as  defendants  In  a  foreclosure 
thereof,  and  having  been  joined  as  a  defend- 
ant the  liability  of  one  who  has  assumed 
payment  of  such  mortgage  may  be  enforced 
by  a  personal  or  a  deficiency  judgment,  upon 
the  theory  that  the  court  having  Jurisdic- 
tion in  equity  of  the  subject-matter  for  one 
purpose  will  afford  a  complete  remedy  as 
between  all  parties  to  the  action.  Reynolda 
V.  Deitz,  39  Neb.  180  (68  N.  W.  89). 

644.  (1899.)  In  an  action  to  foreclose  a 
mortgage  prior  Incumbrancers  may  be  made 
parties  defendant  for  the  purpose  of  having 
the  amount  and  rank  of  their  liens  adjudi* 
cated.  Missouri,  Kansas  d  Texas  Trust  Co. 
V.  Richardson,  67  Neb.  €17  (78  N.  W.  273). 

545.  (1901.)  Persona  claming  adversely 
to  a  mortgagor  are  not  proper  parties  to  an 
action  to  foreclose  the  mortgage,  and  in 
their  absence  their  rights  cannot  be  adjudi- 
cated. Joslin  V.  Williams,  61  Neb.  859  (86 
N.  W.  473). 

Intervention. 

546.  (1901.)  A  party  who  asks  to  he 
made  a  party  defendant  in  order  to  object 
to  a  confirmation  of  foreclosure  sale  for  de- 
fect of  parties  and  of  service,  thereby  makes 
a  general  appearance.  Nelson  v.  Nebraska 
Loan  A  Trust  Co.,  62  Neb.  549  (87  N.  W. 
320). 

547.  (1902.)  A  mortgagor  who  has  con- 
veyed lands  by  an  unconditional  deed  of 
general  warranty.  Is  entitled  to  Intervene 
for  the  purpose  of  pleading  usury  In  an 
action  to  foreclose  the  mortgage.  Pitman 
r.  Ireland,  64  Neb.  675  (90  N.  W.  540). 

Guardian  ad  litem. 

54S.  ( 1887. )  In  action  of  foreclosure, 
foilurp  of  court  to  appoint  guardian  ad 

litrm  does  not  render  decree  and  sale  void. 
Parker  v.  Starr,  21  Neb.  C80  (33  N.  W.  424). 
f rocess, 

549.  (1900.)  On  foreclosure  of  mortgage 
it  Is  not  necessary  that  the  summons  should 


have  Indorsed  thereon  the  amount  for  which 
plaintiff  seeks  to  recover,  to  entitle  him  to 
a  deficiency  judgment.  Orcutt  v.  Polsley, 
59  Neb.  575  (81  N.  W.  616). 

Service  by  publication. 

550.  (1883.)  Four  weekly  publications  of 
a  notice  to  foreclose  a  mortgage  are  suffi- 
cient and  five  weekly  publications  are 
equally  valid.  Fouts  v.  Mann,  15  Neb.  172 
(18  N.  W.  64). 

551.  (1887.)  If  an  afBdavlt  for  service 
by  publication  fall  to  state  a  material  fact, 

court  will  not  acquire  jurisdiction  by  publi- 
cation of  the  notice;  but  where  there  is  not 
an  entire  omission  to  state  such  fact,  it  not 
being  fully  set  forth,  proceedings  not  void, 
but  merely  voidable.  Fulton  v.  Levj/,  21 
Neb.  478  (32  N.  W.  307). 

552.  (1887.)  In  an  action  to  foreclose  a 
mortgage  of  real  estate,  when  service  upon 
the  defendants  by  publication  is  desired,  an 
affidavit  in  the  following  form,  held  suffi- 
cient: "Bjrron  Reed,  being  first  duly  sworn, 
says  he  is  the  agent  for  the  plaintiff  in  the 
above  entitled  action,,  who  is  now  absent 
from  said  Douglas  county.  That  on  the 
29th  day  of  August,  1876.  the  said  plaintiff 
commenced  bis  civil  action  in  said  district 
court  for  Douglas  county.  Nebraska,  by  fil- 
ing therein  his  petition  against  the  defend- 
ants above  named,  praying  that  certain 
lands  situate  in  Douglas  county,  and  in  said 
petition  particularly  described,  may  be  de- 
creed to  be  sold  to  satisfy  certain  mortgages 
given  by  the  said  Emma  Williams  to  said 
plaintiff,  to  secure  the  payment  of  a  cer- 
tain sum  of  money  therein  named;  and  the 
said  Emma  Williams  has  since  conveyed 
the  said  premises  to  the  said  Eliza  Whalen; 
and  affiant  further  says  that  service  of  a 
summons  cannot  be  made  upon  the  said 
Emma  Williams  and  Eliza  Whalen  within 
said  state  of  Nebraska.  That  this  alnuavlt 
is  made  for  the  purpose  of  obtaining 
service .  upon  them  by  publication,  this 
cause  being  one  of  those  mentioned  In 
section  77  of  the  code  of  civil  procedure  of 
the  general  statutes  of  Nebraska,  to-wlt; 
Being  for  the  sale  of  real  property  under  a 
mortgage;  and  further  affiant  saitb  not." 
Fulton  V.  Levy,  21  Neb.  478  (32  N.  W.  307). 

553.  (1888.)  Where  proof  of  service  by 
publication  in  a  forerlosure  case  has  been 
made  by  affidavit  which  is  defective,  the 
court,  in  furtherance  of  justice,  may,  after 
the  decree  and  sale  thereunder,  permit  an 
additional  affidavit  to  be  filed,  showing  the 
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actual  facts  as  to  such  publication.  Britton 

V.  Larson,  23  Neb.  806  (37  N.  W.  681). 

554.  (1891.)  A  notice  of  the  pendency 
of  an  action  to  foreclose  a  mortgage  pub- 
lished Ave  consecutive  weeks  In  a  weekly 
newspaper  la  a  good  publication,  although 
one  week  longer  than  necessary.  Taj/Jor  v. 
Coots,  32  Neb.  30  (48  N.  W.  964;  29  Am.  St 
Rep.  426). 

555.  (1893.)  An  affidavit.  In  an  acUon 
for  the  foreclMure  of  a  mortgage  on  real 
estate,  for  service  by  publication,  will  not 
be  held  insufficient,  atter  decree,  unless 
there  Is  an  entire  omission  to  state  the  ma- 
terial facts  showing  a  right  to  make  service 
by  publication.  Majors  v.  Edtcards,  36  Neb. 
66  (53  N.  W.  1041). 

Appearance. 

By  intervener,  see  ante,  ^  546. 

556.  (1889.)  Where  service  in  a  fore- 
closure is  had  upon  a  brother  of  the  non- 
resident mortgagor.  ;md,  after  a  decree  for 
plaintiff,  such  brother,  in  the  name  of  the 
mortgagor,  secures  a  st^y  of  the  order  of 
sale,  the  mortgagor  thereby  appeared  In  the 
action  and  is  concluded  by  the  decree  and 
sale  thereunder.  Franse  v.  Ambuster,  28 
Neb.  467  (44  N.  W.  481;  26  Am.  St.  Rep. 
345). 

E.  Pleading  and  Evidence. 
Evidence  of  authority  to  receive  payment, 

see  ante,  S|  371-381.- 

Petition. 

567.  (1880.)  In  a  foreclosure  suit  an 
allegation  that  C.  F.  M.  A  Bro.  executed 
certain  notes,  and  that  F.  M.,  "who  Is  the 
C.  F.  M.  mentioned  In  the  firm  of  C.  F.  M. 
A  Bro.,"  and  his  wife,  gave  a  mortgage  to 
secure  their  payment  and  personal  service 
,wa8  had  on  both  members  of  the  firm  Is 
sufficient  to  sustain  a  decree  of  foreclosure, 
and  to  warrant  a  Judgment  for  deficiency 
against  the  firm  after  a  sale  of  the  mort- 
gaged premises.  Davenport  Plow  Oo.  v. 
MeiDis,  10  Neb.  317  (4  N.  W.  1059). 

558.  (1886.)  The  petition,  though  pri- 
marily framed  for  the  purpose  of  a  judg* 
ment  quia  timet,  yet  held  sufficient  to  sus- 
tain Judgment  of  foreclosure.  Comstock  v. 
Michael,  17  Neb.  288  (22  N.  W.  549). 

669.  (1887.)  A  new  agreement,  upon  a 
sufficient  consideration,  extending  the  time 
of  the  payment  of  a  note  and  mortgage  to 
a  day  certain,  has  the  effect.  In  equity,  of 
modifying  the  orl^nal  condition  of  the 
mortgage  to  the  same  extent  as  If  the  terms 


of  the  new  agreement  were  Incorporated 
Into  the  condition,  and  where  It  is  claimed 
that  a  default  had  occurred  after  the  ex- 
tension by  which  the  mortgagor  would  be 
entitled  to  a  foreclosure,  such  default 
should  be  alleged  In  the  petition  In  order  to 
state  a  cause  of  action.  Eby  v.  Ryan,  22 
Neb.  470  (36  N.  W.  226). 

560.  (1895.)  The  lack  of  authorization 
to  bring  an  aotlon  on  a  mortgage  debt 
against  a  surety  other  than  the  mortgagor, 
is  not  a  defense  necessary  to  be  pleaded, 
but  the  contrary  should  be  alleged,  or  at 
least  proved  by  the  plaintiff,  as,  without 
auch  authorization,  the  action  cannot  be 
maintained.  Meehan  v.  First  Nat.  Bank  of 
Fairfield,  44  Neb.  213  (62  N.  W.  490). 

661.  (1898.)  A  petition  In  a  suit  to  fore- 
close a  real  estate  mortgage  executed  to 
"Western  Trust  and  Security  Company." 
and  by  It  sold  and  assigned  to  the  plain- 
tiff, did  not  fall  to  state  a  cause  of  action, 
although  the  mortgagee's  character  as  a 
legal  entity  did  not  affirmatively  appear. 
Barber  v.  Orowell,  66  Neb.  571  (76  N.  W. 
1109). 

562.  (1901.)  In  a  suit  to  foreclocs  « 
real  estate  mortgage,  brought  subsequently 
to  the  maturity  of  the  note  It  was  given  to 
secure,  an  averment  in  the  petition  tbat 
neither  the  debt  nor  any  part  thereof  has 
been  paid  sufficiently  pleads  a  breach  of  the 
condition  of  the  mortgage.  Durland  v. 
Durlan^  62  Neb.  813  (87  N.  W.  1048). 

Other  proceedings  to  enforce  mort- 
gage  or  debt. 

563.  (1877.)  In  an  action  to  foreclose  a 
mortgage  the  petition  must  state  whether 
any  proceedings  have  been  had  at  law  fo: 
the  recovery  of  the  debt  secured  thereby,  or 
any  part  thereof,  and  whether  such  debt  or 
any  part  thereof  has  been  collected  and 
paid.  Gregory  v.  Hartley,  6  Neb.  358; 
(1897)  Bing  v.  Morse.  51  Neb.  842  (71  N- 
W.  712);  (1899)  Jones  v.  Burtis,  57  Neb. 
C04  (78  N.  W.  261);  (1899)  Miller  v.  Sico- 
dcmus,  58  Neb.  352  (78  N.  W.  618);  (19t)H 
Durland  V.  Durland,  62  Neb.  813  (87  N.  V- 
1048);  (1901)  Pratt  v,  aanoway.  1  Unof- 
168  (96  N.  W.  329):  (1901)  Warrm  r. 
Wales,  1  Unof.  446  (95  N.  W.  610);  (IM!) 
Drury  v.  Roberts,  2  TTnof.  674  (  89  N.  W. 
600). 

664.  (1877.)  If  an  action  has  beea  com- 
menced on  the  note  the  petition  most  abov 
either  that  the  action  has  not  proceeded  to 
Judgment,  or  It  a  Judgment  has  bew 
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tained,  that  an  execution  against  the  prop- 
erty of  the  defendant  has  been  returned  nn- 
satiafled.    Oregory  v.  Bartley,  6  Neb.  356. 

565.  (1884.)  An  allegation  in  a  petition 
that  no  proceedings  have  been  had  at  lav 
for  the  recovery  of  the  debt  secured  by  the 
mortgage  Is  sufficient  to  show  that  no  ac- 
tion at  law  has  been  commenced.  Jfundy  «. 
Whittemore,  15  Neb.  647  (19  N.  W.  694).  ' 

566.  (1893.)  The  provision  of  the  code, 
that  the  plaintiff  shall  state  In  his  petition 
whether  any  proceedings  have  been  had  at 
law  for  the  recovery  of  the  debt,  or  any 
part  thereof,  aiq>lfes  alone  to  formal  mort- 
gages, and  not  to  mortgages  or  Hens  arising 
out  of  the  equities  between  the  parties. 
Dimick  V.  Oram  Ulmd  Banking  Co.,  37 
Neb.  394  (SS  N.  W.  1066). 

567.  (1902.)  Where  a  mortgage  Is  made 
to  secure  the  debt  of  a  third  party  It  is  a 
Bufflelent  compliance  with  sections  850  and 
851  of  the  code  of  civil  procedure  to  allege 
and  show  that  judgment  has  been  obtained 
against  the  party  whose  debt  the  mortgage 
was  made  to  secure  and  that  the  sheriff  has 
made  a  return  to  an  execution  Issued  on 
such  Judgment  "no  property  found."  Michi- 
gan Trust  Co.  V.  City  of  Aed  ClOHtf,  8  Unof. 
722  (92  N.  W.  900). 

568.  (1903.)  To  entitle  a  mortgagee, 
who  has  takan  a  Judgment,  to  foreclose.  It 
is  only  necessary  that  the  Judgment  and  a 
return  of  execution  as  required  by  section 
851,  code  of  civil  procedure,  be  set  out  It 
Is  not  necessary  In  the  petition  to  state  the 
non-existence  of  other  proceedings  to  en- 
force the  judgment.  MontpeUer  Savings 
Bank  d  Tnut  Co.  v.  Follett,  68  Neb.  416 
(94  N.  W.  635). 

569.  (1903.)  A  petlUon  for  the  foreclos- 
ure of  a  trust  deed  given  by  a  guarantor  of 
a  certificate  of  deposit  alleged  that  the 
plaintiff  recovered  a  Judgment  at  law 
against  the  bank  and  that  an  execution 
issued  thereon  has  been  returned  unsatis- 
fied. B«ia,  Tbat  such  allegation  does  not 
relieve  the  plaintiff  from  conforming  to  the 
requirements  of  section  850  of  the  code,  re- 
quiring a  petition  for  foreclosure  to  state 
whether  any  proceedings  at  law  have  been 
had  for  the  recovery  of  the  debt  secured  by 
the  Instrument  sought  to  he  foreclosed. 
Michigan  Tru»t  Co,  v.  City  of  Red  CtouO, 
69  Neb.  586  (96  N.  W.  140). 

 Attaelunent  of  exhibits. 

570.  (1898.)  In  an  action  of  foreclosure 
copies  of  instruments  evidencing  and  secur- 
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Ing  the  debt  cannot  properly  be  made  a  part 
of  a  pleading  by  annexation  and  aTerment, 
but  such  copies,  under  appropriate  aver- 
ment, may  become,  and  will  be  consld 
ered,  part  of  a  pleading  to  which  they 
are  attached,  unless  stricken  out  on  mo- 
tion. Lincoln  Mortgage  da  Trust  Co.  v. 
HutcMns,  5S  Neb.  168  (76  N.  W.  638). 

571.  (1898.)  By  section  129  of  the  code 
any  Instrument  for  the  unconditional  pay- 
ment of  money  only  may  be  attached  to 
and  made  part  of  a  pleading  founded 
thereon,  but  an  action  to  foreclose  a  mort- 
gage is  not  based  on  an  Instrument  for  the 
unconditional  payment  of  money  only.  Lin- 
coln Mortgage  d  Trust  Co,  v.  Siitthina,  66 
Neb.  158  (76  N.  W.  638);  (1898)  First  Nat. 
Bank  of  Ohadron  v.  Engelbercht,  57  Neb. 
270  (77  N.  W.  686).  [Rehearing.  58  Neb. 
639.} 

572.  (1898.)  An  action  to  foreclose  a 
mortgage  securing  a  debt  evidenced  by  a 
writing  is  one  founded  on  a  written  instru- 
ment as  evidence  of  Indebtedness,  within 
the  meaning  of  section  124  of  the  code  oi 
civil  procedure:  and  a  copy  of  such  evi- 
dence of  the  Indebtedness  must  be  attached 
to  and  filed  with  the  pleading,  and  If  not 
BO  attached  and  filed  the  petition  must  as- 
sign a  sufficient  reason  therefor.  First  Nat. 
Bank  of  Chadron  v.  Engelbercht,  57  Neb.  270 
(77  N.  W.  68S).    [Rehearing.   68  Neb.  639.] 

673.  (1898.)  In  a  ault  to  foreclose  a 
mor^i^  securing  the  payment  of  a  debt 
evidenced  by  another  written  Instrument, 
neither  the  evidence  of  the  debt  nor  the 
mortgage  which  secures  Its  payment  need 
be  Incorporated  into  the  petition,  nor  need 
a  copy  of  either  the  note  or  mortgage  be  at- 
tached to  tiie  petition  and  made  a  pftrt 
thereof  by  «press  averment,  nor  need  a 
copy  of  the  mortgage  be  attached  to  the 
petition,  but  only  a  copy  of  the  evidence  of 
the  indebtedness  should  be  attached  to  and 
filed  with  the  petition.  First  Nat.  Bank  of 
Chadron  v.  Bngotbercht,  57  Neb.  270  (77  N. 
W.  685).    [Rehearing.   68  Neb.  639-] 

574.  (1898.)  In  a  suit  to  foreclose  a 
mortgage  given  to  secure  payment  of  a 
promissory  note  the  note  was  not  incorpo- 
rated Into  and  made  a  substantive  part  of 
the  petition.  A  copy  of  the  note  was  not 
attached  to  the  petition  and  by  express 
averment  made  a  part  thereof.  A  copy  of 
the  note  was  not  attached  to  and  filed  with 
the  petition,  nor  did  the  latter  aver  any 
reason  why  the  last  vas  not  done.  Held, 
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That  the  overruling  of  a  motion  of  defend- 
ant to  require  the  platntiif  to  attach  to  and 
file  with  bl8  petition  a  copy  of  the  note  was 
reveralble  error.  Firat  Nat.  Bank  of  Ckad- 
ron  V.  Bngeibercht,  57  Neb.  270  (77  N.  W. 
685).    [Rehearing.  58  Neb.  639.] 

Anawer. 

575.  (1880.)  Where,  after  executing  a 
mortgage,  the  mortgagor  removed  from  the 
state,  and  In  foreclosure  proceeding  service 
was  had  by  publication,  the  defendant  ap- 
pearing before  a  final  disposition  of  the 
proceeds  of  the  sale  on  execution,  should  be 
permitted  on  motions  to  file  an  answer  set- 
ting up  his  defenses,  and  also,  to  retain  the 
proceeds  of  the  sale  In  the  court  until  final 
Judgment  Brown  v.  Conger,  10  Neb.  236  (4 

.  N.  W.  1009). 

576.  (1887.)  E.  executed  to  R.  a  real 
estate  mortgage  to  secure  the  payment  of  a 
promissory  note  at  maturity.  Subsequent 
thereto,  upon  a  sufilcient  consideration,  R. 
extended  the  time  of  payment  to  five  years 
from  the  time  of  the  maturity  of  the  note. 
Prior  to  the  expiration  of  the  extended 
term  R.  brought  suit  for  the  foreclosure  of 
the  mortgage,  but  In  his  petition  made  no 
reference  to  the  agreement  for  extension, 
nor  alleged  any  default  thereunder.  T.  and 
C.  D.  R.,  subsequent  purchasers,  who  were 
made  defendants,  answered,  setting  up  the 
extension  and  their  purchase  on  the  faith 
thereof.  R.  demurred  to  these  answers  as 
not  containing  facts  sufficient  to  constitute 
a  defense.  Held,  That  the  averments  of  the 
answers  were  sufficient  to  constitute  a  de- 
fense. £&y  V.  Ruan,  22  Neb.  470  (35  N.  W. 
225). 

577.  (1895.)  Where  part  of  the  defend- 
ants in  a  foreclosure  suit  file  pleadings  af- 
ter answer  day  asserting  Hens,  they  should 
notify  the  adverse  parties  In  interest. 
Havemeyer  v.  Paul,  45  Neb.  373  (63  N.  W. 
932). 

578.  (1895.)  In  a  suit  to  foreclose  a 
mortgage  the  owner  of  the  equity,  after  an- 
swering the  petition,  la  not  charged  with 
notice  of  an  answer  filed  after  answer  day 
by  co-defendants  who  claim  Hens  on  the 
property.  Havemeyer  v.  Paul,  45  Neb.  378 
(63  N.  W.  932). 

579.  (1896.)  In  a  foreclosure  suit,  one 
answering  that  he  owns  the  land  by  virtue 
of  a  deed  from  mortgagor  duly  recorded 
before  registration  of  the  mortgage,  and 
praying  to  be  decreed  the  owner  of  the  land 
free  from  mortgagee's  Hen,  must  plead  and 


prove  that  he  was  a  purchaser,  not  a  donee; 
that  he  purchased  without  notice  of  th.> 
mortgage;  that  he  parted  with  or  paid  a 
valuable  consideration,  stating  what  the  con- 
sideration was;  and  that  he  parted  with  the 
consideration  before  receiving  aatlce  o( 
m<fftgage.  AmerUian  Exchange  Nal.  Bant 
V.  Fockler,  49  Neb.  713  (68  N.  W.  1039). 

680.  (1897.)  Answer  examined,  and  »cM 
to  charge  a  satisfaction  of  the  mortgage 
debt,  which,  not  being  put  in  issue  by  ttie 
reply,  must  be  taken  as  true.  Robertt  v. 
Sainton,  60  Neb.  745  (70  N.  W.  384). 

581.  (1901.)  An  admission  by  a  mort- 
gagor alleged  to  have  defaulted  in  payment 
of  taxes,  when  tax  receipts  are  offered  In 
evidence,  "that  the  taxes  described  in  the 
receipts  were  duly  levied  and  asseesea,"  is 
an  admission  that  the  assessments  were 
made  at  the  dates  mentioned  In  the  rweipts, 
National  lAfe  In*.  Go.  v.  Sutler,  61  Neb.  449 
(86  N.  W.  437;  87  Am.  St.  Rep.  462). 

582.  (1901.)  In  a  suit  of  foreclosure 
where  the  petition  aUege»  that  no  suit  at 
lav  to  recover  the  debt  has  been  cost 
menced,  an  answer  by  Interveners  alleging 
a  want  of  knowledge  and  a  denial  of  the 
allegations  of  the  petition,  is  sufficient  to 
constitute  a  general  denial  requiring  ^traf 
of  such  allegation  by  plaintiffs.  Pratt  v. 
Oallowav,  1  Unof.  168  (95  N.  W.  329). 

583.  (1906.)  An  answer.  In  a  foreclos- 
ure suit,  that  alleges  that  a  purchaser  of 
the  equity  of  redemption  paid  the  original 
mortgagee,  and  that  such  mortgagee  ac- 
cepted such  payment  In  full  satisfaction  of 
the  note  and  mortgage,  and  that  he  bad 
authority  to  receive  such  payment,  does  not 
constitute  a  plea  of  either  agency  or  estop- 
pel sufficient  to  permit  defendant  to  prove 
such  mortgagee  acted  as  agent  of  his  as- 
signee in  accepting  payment  of  the  debt. 
Bettle  V.  Tiedgen,  77  Neb.  799  (116  N.  W. 
959). 

584.  (1907.)  In  an  action  to  fore<-lose  a 
mortgage,  an  admission  on  the  trial  by  de- 
fendant that  plaintiff  is  the  owner  of  the 
note  and  mortgage,  though  the  admission  is 
stated  In  the  present  tense,  will  be  held  to 
relate  to  the  time  of  Ailing  the  petition,  un- 
less It  appear  that  a  different  meaning  was 
intended.  Wood  v.  Specie,  78  Neb.  435  (110 
N.  W.  1001). 

Cross-petition. 

585.  (1896.)  In  a  foreclosure  suit  the 
cross-petition  of  one  who  claims  title  to  the 
land  by  virtue  of  a  deed  from  the  mort- 
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gagor  before  the  registration  of  the  mort- 
gage, which  did  not  aver  that  it  was  a  pur- 
cbaser  of  the  real  estate,  nor  the  considera- 
tion parted  with  or  paid  therefor,  nor  that 
it  paid  or  parted  with  any  consideration  for 
the  property,  did  not  state  a  cause  of  action. 
American  Exchange  Nat.  Bank  v.  Fockler, 
49  Neb.  713  (68  N.  W.  1039). 
Beply. 

586.  (1902.)  A  reply  which  alleges  "That 
the  deed  for  the  premises  in  controversy 
made  and  executed  by  defendant  Rudolph 
Decker  to  the  said  Rose  Ann  Decker,  was 
absolute,  and  was  delirered  to  her  by  the 
said  defendant  without  any  conditions  what- 
ever attached  thereto,"  puts  in  issue  the 
question  whether  the  iDstniment  was  a  deed 
or  a  mortgage.  Decker  v.  Decker,  64  Nob. 
239  (89  N.  W.  795). 

Amended  and  supplemental  pleadings. 

687.  (1885.)  Where  real  estate  in  an  ad- 
dition to  a  city  was  described  in  the  decree 
as  lots  11  and  12  in  block  10  of  L.'s  addition 
to  X^coln.  the  block  not  being  platted,  and 
a  further  description  by  metes  and  bounds. 
In  which  the  property  is  not  accurately  de- 
scribed, It  Is  not  error  for  the  court  to  pei^ 
mit  the  petition  to  be  amended  to  contain  a 
correct  description  of  the  property,  and 
amend  the  decree  accordingly.  Gregory  v. 
Tingley.  18  Neb.  318  (26  N.  W.  88). 

688.  (1895.)   In  a. suit  to  forecloee  a 
mortgage  the  owner  of  the  equity  of  redemp- 
tion was  personally  served  and  answered  in 
the  time  fixed  by  statute,  traversing  the  ma- 
terial allegations  of  the  petition.  After  such 
answer  day,  by  leave  of  court,  but  without 
notice  to  said  defendant,  the  plaintiff  filed 
a  supplemental  petition  to  recover  moneys 
which  he  alleged  he  had  paid  out  to  insure 
the  mortgaged  property  subsequent  to  the 
bringing  of  the  suit.   Held,  The  court  erred 
in  permitting  the  supplemental  petition  to 
be  filed  without  notice  thereof  to  the  de- 
fendant.   Havemeyer  v.  Paul,  45  Neb.  373 
(68  N.  W.  932). 
Issues,  proof  and  variance. 
■    589.    (1884.)    Under  an  allegation  In  a 
petition  that  a  note  and  mortgage  were  as- 
signed to  the  plaintiff,  he  may  prove  an  in- 
dorsement and  delivery  of  the  note.  Mundy 
V.  Whittevwre,  IB  Neb.  647  (19  N.  W.  694). 

590.  (1895.)  The  plea  of  nil  debet  under 
our  system  puts  In  issue  no  fact  and  cannot 
be  regarded  as  a  defense.  Accordingly  held 
that  an  answer  to  a  petition  for  foreclosure 
denying  "that  there  is  anything  due  on  the 


note  and  mortgage,"  tenders  no  issue.  BoM- 
win  V.  Burt,  43  Neb.  245  (61  N.  W.  601). 

591.  (1897.)  After  decree  of  foreclosure 
against  all  defendants  and  confirmation  of 
Judicial  sale,  the  service  of  an  alias  sum- 
mons on  another  proposed  defendant  dora 
not  Justify  the  foreclosure  of  his  rights 
without  the  filing  of  a  pleading  calling  such 
rights  in  question.  Eastman  v.  Cain,  61 
Neb.  786  (71  N,  W.  714). 

592.  (1889.)    Where  the  answer  is  agen- 
eral  denial,  there  can  be  no  recovery.  In  the 
absence  of  proof  sustaining  the  allegation 
of  the  petition  that  no  proceedings  at  law 
had  been  had  for  the  recovery  of  the  debt. 
Jones  V.  Surtis,  57  Neb.  604  (78  N.  W.  261) ; 
(1902)  Drury  v.  Roberts,  2  Unof.  574  (89  N. 
W.  595);  (1899)  Kirby  v.  Shrader,  68  Neb. 
316  (78  N.  W.  616);  (1899)  Miller  v.  Nico 
demus,  68  Neb.  362  (78  N.  W.  618);  (1901) 
Lancashire  In*.  Co.  v.  Kierstead,  1  Unof. 
437  (95  N.  W.  675):   (WOl)  BOlt  V.  Ruat- 
Owen  Lumber  Co.,  2  Unof.  170  (96  N.  W. 
613);  (1901)  Ailing  v.  Woodard,  2  Unof.  835 
(96  N.  W.  127);  (1901)  Plummer  v.  Park, 
62  Neb.  666  (87  N.  W.  634);  (1902)  Wool- 
worth  V,  aater,  68  Neb.  418  (88  N.  W.  682); 
(1M2)  Bedbloom  v.  Pierson,  2  Unof.  799  (90 
N.  W.  218). 

593.  (1899.)  In  foreclosure  tor  failure  to 
pay  an  interest  coupon,  an  averment  In  the 
petition  that  plaintiff  had  assigned  the  un- 
matured principal  note  Is  Immaterial,  and 
need  not  be  proved.  Omaha  Loan  Trust 
Co.  V.  Kitton,  58  Neb.  113  (78  N.  W.  374). 

594.  (1899.)  In  foreclosure  for  failureto 
pay  an  interest  coupon,  defendant  pleaded  a 
payment  of  $60  on  the  coupons  sued  on.  The 
plaintiff,  b7  motion,  admitted  such  payment 
and  credited  the  amount  of  It  and  demanded 
Judgment  on  the  pleadings.  The  court  en- 
tered a  decree  for  plaintiff.  Held,  on  appeal, 
that  the  record  supported  the  decree.  Omaha 
Loan  A  Trust  Co.  V.  Kitton,  68  Neb.  113  (78 
N.  W.  374). 

695.  (1901.)  The  rule,  that  when  the  al- 
legation in  a  petition  for  the  foreclosure  of 
a  real  estate  mortgage,  "that  no  proceedings 
at  law  had  been  had  for  the  recovery  of  the 
debt,  or  any  part  thereof,"  Is  denied  by  an- 
swer there  can  be  no  recovery  in  the  ab- 
sence of  proof  sustaining  this  allegation, 
applies  when  this  allegation  Is  contained  In 
a  cross-petition  asking  for  the  foreclosure  of 
a  second  mortgage  and  is  denied  by  the 
owners  of  the  equity  of  redemption,  although 
such  owners  of  the  equity  of  redemption  are 
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not  orlglDal  defendants  in  the  suit  and  have 
been  permitted  to  plead  under  the  style  of 
iDterrenlng  defendants.  Pratt  v.  OallouMif, 
1  Unof.  172  (96  N.  W.  329). 

596.  (1902.)  A  plalnUff,  In  proceedings 
to  foreclose  a  mortgage  which  has  passed 
through  seTeral  hands,  must  make  prima 
facie  facts  that  no  proceedings  at  lav  have 
been  had  bj  any  of  the  snecesslTe  holders  of 
the  lien  who  could  have  maintained  them,  if 
defendant's  answer  puts  the  statutory  alle- 
gation in  issue.  Carter  v.  Leonard,  65  Neb. 
670  (91  N.  W.  574). 

697.  (1902.)  An  extension  agT«ement, 
which  is  not  pleaded  and  as  to  which  there 

Is  no  definite  evidence,  held  properly  disre- 
garded. Luce  V.  Sorenten,  3  Unof.  760  (89 
N.  W.  1026). 

598.  (1903.)  Pleading  and  proof  that  ac- 
knowledgment of  a  mortgage  upon  a  family 
homestead  was  taken  by  an  officer  and  stock- 
holder In  a  loan  company  which  was  agent 
for  the  loaner  does  not  show  Incapacity  of 
such  an  officer  and  stockholder  to  act  as 
witness  of  the  mortgage.  Gilbert  v.  Ckarber, 
69  Neb.  419  (95  N.  W.  1030). 

599.  (1903.)  Proof  of  the  allegation  that 
no  proceeding  at  law  has  been  had,  in  a  suit 
to  foreclose  a  real  estate  mortgage.  Is  re- 
quired for  the  benefit  of  the  mortgagor.  The 
omission  of  proof  of  this  allegation  In  a 
contest  between  lienors  Is  at  most  error 
without  prejudice.  Chaffee  v.  Seheatedt,  4 
Unof.  740  (96  N.  W.  161). 

600.  (1904.)  In  an  action  to  foreclose  a 
real  estate  mortgage  by  the  indorsee  of  the 
secured  negotiable  notes,  plaintiff  need  not 
prove  the  original  cousideration  for  the  notes 
passing  between  the  maker  and  payee,  in 
order  to  make  a  prima  facie  case.  Heintz  v. 
ffieftfto,  6  Unof.  289  (98  N.  W.  431). 

eOl.  (1905.)  The  rule  requiring  evidence 
In  support  of  the  allegation,  in  a  petition  for 
the  foreclosure  of  a  mortgage,  that  no  pro- 
ceedings at  law  have  been  had.  etc.,  is  avail- 
able to  an  attaching  creditor  r^iIsting  the 
foreclosure  and  plalntifF's  claim  of  priority. 
Fryer  v.  Fryer,  74  Neb.  845  (105  N.  "W.  712). 

602.  (1906.)  In  a  suit  for  the  foreclos- 
ure of  a  mortgage  on  a  water  supply  corporar 
tion  and  where  the  leasee  is  a  party  aBser^ 
ing  the  priority  of  his  lease,  the  extent  to 
which  such  lease  Is  valid  and  enforceable  Is 
a  legitimate  subject  of  Inquiry  and  adjudica- 
tion. Sammons  v.  Kearney  Power  rf  Irriga- 
tion 00^  77  Neh.  580  (110  N.  W.  308). 
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PresnmptionB  and  burdm  of  pioot. 

603.  (1902.)  Where,  in  an  actioa  tofora- 
elose  a  real  estate  mortg^e.  the  anewv  is 
a  general  denial.  Uie  burden  is  on  the  plitii- 
tlff  to  make  a  prima  facie  showing  that  do 
action  at  law  has  been  had  for  the  collection 
of  the  debt  or  any  part  thereof.  Onsta 
Savings  Bank  v.  Boonttra^  3  VikoL  382  (91 
N.  W.  525). 

604.  (1902.)  Where  the  answer  admitted 
the  making  of  the  note  and  mortgage  and 
alleged  want  of  consideration,  the  burden  ol 
proof  was  on  defendants.  Omaha  Loan  A 
Tnut  Co.  V.  Luellen,  3  Unof.  709  (92  N.  W. 
734). 

606.  (1906.)  In  an  action  to  foreclose  a 
real  estate  mortgage,  the  plaJntllf  is  r«- 
qnlred  to  allege  and  prove,  as  against  the 
owner  of  the  equity  of  redemption,  tbat  no 
proceedings  at  law  have  been  had  for  the 
recovery  of  the  debt  secured  by  the  mort- 
gage. McDowell  V.  Markey,  77  Neb.  141  (108 
N.  W.  152). 

606.  (1907.)  It  is  not  incumbent  aa.  the 
plaintiff  in  an  action  to  foreelose  ft  real  es- 
tate mortgage  to  prove  title  to  the  real  es- 
tate in  the  mortgagor  as  against  such  mort- 
gagor and  his  privtes.  Bazelman  Lumber 
Co.  V.  Hinton,  79  Neb.  313  (112  N.  W.  603). 

Admis^biUty  of  eridenoe. 

607.  (1877.)  Where  there  Is  no  ambi- 
guity In  the  descripti<Hi  of  properi?  in  a  deed, 
parol  testimony  la  not  admissible  to  show 
what  was  in  fact  conveyed.  Nor  is  it  com- 
petent for  a  witness  to  give  opinion  as  to 
what  was  appurtenant  to  property  conveyed, 
and  a  question  which  In  effect  called  for 
such  an  opinion  was  rightly  excluded.  Frey 
V.  Drahos,  6  Neb.  1  (29  Am.  Rep.  358). 

608.  (1893.)  In  a  trial  where  there  Is 
an  Issue  as  to  whether  a  mortgage  upon  real 
estate  was  taken  Instead  of  other  security 
or  merely  as  additional  security  for  a  eha^ 
tel  mortgi«e,  the  valw  of  the  land  Is  proper 
evidence  to  show  the  probable  sufllclency  of 
the  real  estate  security  for  the  debt  doe. 
Oortelyou  v.  McCarthy,  87  Neb.  742  (56  N. 
W.  620). 

609.  (1897.)  Under  the  fftcta  otthiscase 
there  was  no  abuse  of  discretion  in  reftHlng 
to  hear  oral  testimony.  Homer  v.  KcKinley- 
Lanning  Loan  S  Trust  Co.,  62  Neb.  705  (72 
N.  W.  1041). 

610.  (1898.)  In  the  trial  for  the  porpose 
of  ascertaining  whether  or  not  a  deOcteacy 
judgment  should  be  rendered,  tt  is  not  pntfa- 
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dicially  erroneous  to  receive  in  eTtdenee 
copies  of  the  pleadings  and  of  tbe  return  of 
the  sheriff  on  the  order  of  sale;  neither  Is 
it  prejudicially  erroneous  to  permit  the  clerk 
of  the  district  court  to  testify  that  the  coats 
have  been  paid  out  of  the  proceeds  of  the 
foreclosure  sale.  Daniel  v.  Bchomberg,  66 
Neb.  773  (76  N.  W.  624). 

611.  (1898.)  In  the  foreclosure  of  amort- 
sage  securing  a  bond,  identification  of  the 
bond  Aeld  sufficient  to  justify  Its  admission 
fn  evidence.  Northtcestem  Mutual  Life  Jns. 
Co.  V.  Sutler.  67  Neb.  198  (77  N.  W.  667). 

612.  (1902.)  Where  a  deed  by  way  of 
mortgage  recites  that  the  grantee  is  trustee 
for  sureties  upon  a  bond  of  the  grantor,  parol 
evidence  is  admissible  to  Identify  tbe  bond 
and  the  sureties  referred  ta  Hatlan  County 
V.  Whitney,  65  Neb.  106  (90  N.  W.  993; 
101  Am.  St.  Rep.  610). 

Weight  and  sufficiency  of  erldenee. 

613.  (1882.)  Testimony  of  a  mortgagor 
that  after  signing  the  mortgage  he  left  It 
lying  on  the  table,  and  made  no  objection 
when  the  agent  of  the  mcntgagee  took  pos- 
session of  it,  with  an  understanding  that  the 
former's  wife  should  also  execute  It  when 
she  returned  home,  such  execution  not  hav- 
ing been  a  condition  to  a  signature  by  the 
mortgagee,  is  sufficient  to  prove  a  delivery. 
Brittotn  V.  Work,  18  Neb.  847  (14  N.  W. 
421). 

•14.  (1892.)  In  an  action  of  foreclosure 
of  a  mortgage  with  a  counter-claim  for 
services  rendered  by  defendant,  the  counter, 
claim  was  properly  rejected,  as  the  proof 
failed  to  show  a  contract  anthorlzing  each 
services.  BeynoldM  v.  Diete,  84  Neb.  2S6  (61 
N.  W.  747). 

SIS.  (1894.)  Bvidence  held  sufficient  to 
sustain  finding  that  mortgage  in  suit  was 
procured  by  threats  to  prosecute  the  mort- 
gagor's son,  and  hence  was  void.  Beindorff 
V.  Kaufman,  41  Neb.  824  (60  N.  W.  101). 

616.  (1895.)  Where  there  was  contained 
In  a  mortgage  a  copy  of  resolutions  de- 
scribed as  bavlng  been  adopted  by  the  board 
of  directors  of  the  mortgagor,  a  corporation, 
from  which  resolutions  It  appeared  that  said 
board  had.  as  required,  authorized  the  mak- 
ing of  such  mortgage,  no  further  proof  was 
necessary  to  a  prima  fade  showing  of  au- 
thorization by  the  board  of  directors.  Hay- 
Oen  V.  Lincoln  City  Electric  R.  Co.,  43  Neb. 
680  (62  N.  W.  73). 

617.  (1896.)  In  aa  actlOB  of  toxeeloaure 
It  appeared  that        the  defendant,  bor^ 


rowed  money  of  D;  and  executed  a  note 
therefor  to  D.'s  wife,  secured  by  an  Instru- 
ment denominated  a  mortgage  or  trust  deed. 
In  which  D.  was  named  as  trustee  with 
power  to  reconvey  on  payment  of  the  note 
at  maturity.  On  the  day  of  Its  execution 
D.  indorsed  said  note  in  the  name  of  his 
wife  and  forwarded  It  to  his  correspondent 
in  Boston,  by  whom  It  was  on  the  day  of  its 
receipt  sold  and  Indorsed  for  value,  accom- 
panied by  the  mortgage,  to  C.  J.  S.,  through 
whom,  by  will  duly  proved,  the  plaintiff 
claims  title.  It  was  the  custom  of  D.  to  tal» 
securities,  payable  to  his  wife's  order,  and 
dispose  of  them  throui^  eastern  brokws  by 
indorsemmt  in  her  name  with  her  taaowledge 
and  consent.  Held,  Sufficient  evidence  of 
title  as  against  the  mortgagor.  jSterft  v.  01- 
•en,  44  Neb.  646  (63  N.  W.  87). 

618.  (1896.)  Judgment  tor  plaintiff  on 
•  supplemental  petition  to  recover  money 
paid  to  insure  the  mortgaged  ivoperty  after 
bringing  a  foreclosure  suit,  held  to  be  un- 
supported by  the  evidence.  Havemeytr  v. 
Paul,  46  Neb.  373  (63  N.  W.  932). 

619.  (1897.)  Certain  objections  to  the 
confirmation  of  a  foreclosure  sale  involving 
only  questions  of  fact  considered,  and  held 
not  well  taken  In  view  of  the  evidence  ad- 
duced. Bcotti«h'America%  Mortgage  Co.  v. 
Bifftlty,  52  Neb.  104  (71  N.  W.  961). 

620.  (1898.)  A  finding  of  the  court  that 
the  question  of  priority  of  Uens  between 
two  mortgages  was  not  settled  in  a  prior 
action  held  supported  by  the  evidence.  An- 
derton  v,  Kretgler,  66  Neu.  171  (76  N.  W. 
681). 

621.  (1901.)  A  tax  collector's  receipt  In 
which  a  special  assessment  Is  described  by 
reference  to  the  date  at  which  It  was  made 
Is  per  ie  evidence  that  the  assessment  was 
made  at  the  date  named.  Xa$U»ua  Life  In*. 
Oo.  V.  Butler,  61  Neb.  449  (86  N.  W.  437; 
87  Affl.  St.  Rep.  462). 

622.  (1901.)  Evidence  In  an  action  to 
foreclose  a  mortgage,  held  to  sustain  a  find- 
ing for  defendant  that  the  mortgage  was 
wlUiout  consideration  and  that  the  mort- 
gagor took  the  same  as  agent  for  plaintiff. 
Booth  V.  Kesaler,  62  Neb.  704  (  87  N.  W.  682). 

€23.  (1901.)  Bvidence  in  a  foreclosure 
showing  the  mortgagee  sent  for  defendant 
to  come  to  Omaha  and  care  for  him  during 
an  Illness  and  that  he  would  cancel  the  mort- 
gage, with  other  evidence  that  sneh  mort- 
gacae  had  done  many  nets  ot  aatistance  for 
the  nortgacoxB,  enetaliia  a  decree  vt  ton- 


Digitized  by 


1624 


MORTGAGES. 


1040 


closure.  Smith  v.  Otter,  1  Unot.  222  (95  N. 
W.  336). 

624.  (1901.)  Evidence  examined,  and  held 
sufficient  to  sustain  ttie  findings  ot  the  trial 
court  of  foreclosure.  Sutton  Nat.  Banh  v. 
Silver,  1  Unof.  663  (95  N.  W.  804). 

625.  (1902.)  Evidence  examined,  and  held 
sufllcient  to  sustain  ttie  Judgment  of  the  dis- 
trict court  refusing  to  set  aside  aQ  order  of 
confirmation.  Phoenix  Jns.  Co.  v.  BoeM,  2 
Unof.  272  (96  N.  W.  633). 

626.  (1902.)  Evidence  examined,  and  held 
to  sustain  a  consideration  for  the  notes  and 
mortage  and  that  plaintlir  was  an  Innocent 
purchaser  for  value  before  maturity.  Loan 
d  Truat  Savinffs  Bank  v.  Stoddard,  S  Unof. 
486  (89  N.  W.  301). 

627.  (1902.)  A  decree  ot  foreclosure  Is 
not  sustained  tty  sufficient  evidence  where 
there  Is  no  proof  that  the  note  and  mort- 
gage were  executed  by  defendant  Stewart 
V.  Boagland,  3  Unof.  142  (90  N.  W.  1127). 

628.  (1908.)  Where,  In  the  foreclosure 
of  a  mortgage,  plaintiff  prayn  judgment  for 
taxes  by  blm  paid  for  the  protection  of  his 
security,  and  offers  in  evidence  tax  receipts 
for  the  sums  bo  paid,  sucb  receipts  are 
prima  facie  evidence  of  the  payments  of  such 
taxes.  Mutual  Benefit  Life  Ins.  Co,  v.  Dan- 
ieU,  67  Neb.  91  (98  N.  W.  134). 

629.  (1905.)  In  a  suit  to  foreclose  a 
mortgage  which  was  defended  on  the  ground 
of  payment,  the  record  showing  a  release  on 
the  margin  thereof,  evidence  held  to  sustain 
a  decree  refusing  foreclosure  and  quieting 
title  in  defendant.  Campbell  v.  Miller,  73 
Neb.  779  (103  N.  W.  434). 

680.  (1906.)  In  an  action  to  forectosa  a 
mortgage  given  by  a  son  to  his  father  and 
eliUmed  to  have  been  in  consideration  of  a 

conveyance  of  an  Interest  la  a  mercantile 
business,  the  evidence  held  Insufficient  to 
establish  the  defense  that  the  mortgage  was 
without  consideration.  Winston  v.  Arm- 
strong,  74  Neb.  604  (104  N.  W.  941). 

681.  (1906.)  In  a  foreclosure  proceed- 
Ukfh  evidence  held  to  sustain  a  finding  for 
defendant  who  claimed  title  adverse  to  the 
mortgagor  reason  of  a  tax  title  bought  at 
judicial  sale.  Oilman  v.  Grossman,  76  Neb. 
696  (106  N.  W.  769). 

682.  (1906.)  In  an  action  to  foreclose  a 
mortgago  against  a  purchaser  of  the  prem- 
ises tha  evidence  held  to  sustain  a  finding 
that  snob  purchaser  did  not  assume  the  pay- 


ment of  the  mortgage.  Rose  v.  Dempster 
Mill  Mfg.  Co.,  75  Neb.  784  (106  N.  W.  990). 

633.  (1906.)  Evidence  in  an  action  to 
foreclose  a  mortgage,  in  form  of  a  deed 
absolute,  such  deed  having  been  recorded 
but  never  actually  delivered,  Aeld  to  sustala 
a  decree  of  foreclosure  with  priority  otw 
certain  judgment  liens.  Fryer  V.  Frj/er,  77 
Neb.  298  (109  N.  W.  176). 

— I  Payment. 

634.  (1883.)  In  an  action  to  foreclose  a 
mortgage,  the  mortgagee  being  dead,  a  letter 
from  such  mortgagee,  during  hla  life,  to  bis 
attorney  tending  to  show  payment  of  the 
mortgage,  is  sufficient  to  sustain  a  finding 
for  the  defendant.  Ward  v.  Beats,  14  Neb. 
114  (15  N,  W.  363). 

635.  (1891.)  In  an  acUon  to  foreclose  a 
mortmge,  defended  on  the  grounds  of  par 
ment  of  the  debt  by  a  certain  check,  evi- 
dence of  a  subsequent  payment  In  cash  and 
an  additional  offer  being  Inconsistent  with 
the  defenses  of  payment,  sustains  a  finding 
for  plaintiff.  Curtis  v.  Perry,  33  Neb.  519 
(60  N.  W.  426). 

636.  (1896.)  Bridence  examined*  and  AeM 
to  sustain  a  finding  that  a  mortgage  In  con* 
troversy  had  not  been  paid  and  thereafter 
delivered  to  a  stranger  as  security  to  s 
new  debt  Seeley  v.  WiUkstrom,  49  Neb.  730 
(68  N.  W.  1017). 

637.  (1901.)    Evidence  In  a  foreclosure 
proceeding  by  an  alleged  assignee  of  a  note 
and  mortgage  held  to  sustain  that  plaintiff 
'was  not  a  purchaser  for  value,  and  that  the 

same  had  been  paid  by  the  mortgagor. 
Orimt  Int.  Co.  v.  Hayes,  61  Neb.  17S  (85 
N.  W.  67).  . 

638.  (1901.)  Upon  an  examination  of  the 
record,  it  Is  found  that  there  is  an  entire 
absence  of  evidence  to  support  the  defense 
of  payment.  Bodge  v.  Soott,  1  Unof.  619 
(95  N.  W.  837). 

639.  (1902.)  In  a  foreclosure,  the  de- 
fense being  pajrment  by  a  quitclaim  deed  to 
plaintiff's  attorney  for  collection,  evidence 
showing  defendant  aFked  such  attorney  to 
see  the  note  and  refused  to  return  it,  and 
that  no  deed  was  ever  delivered  to  plaintiff, 
sustains  a  decree  for  plaintiff.  Mclntire  v. 
Beebe,  GZ  Neb.  670  (88  N.  W.  867). 

640.  (1902.)  Evidence  In  this  case,  where 
a  part  payment  had  been  made,  and  a  new 
note  taken  fbr  the  remainder,  and  the  Aid 
note  surrendered,  but  the  mortgage,  which 
was  still  unrecorded,  retained,  held  to  aoi- 
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tain  a  finding  that  the  mortgage  debt  was 
not  paid  and  that  the  mortgage  remained  a 
secuidty  for  the  amount  of  the  renewal  note. 
Davis  V.  Thomas,  66  Neb.  26  (92  N.  W.  187). 

641.  (1906.)  In  a  foreclosure  actloh, 
where  It  appeared  plaintiff  was  assignee  of 
the  mortgage  from  a  mortgage  company  and 
that  he  had  consented  to  an  eztraislon  of 
time  of  payment  made  by  the  mortgage 
comjAny,  with  other  evidence,  sustains  a 
finding  that  payments  made  to  the  assignor 
wer«  made  to  plaintltCs  authorized  agent. 
Pine  V.  Mangus,  76  Neb.  88  (107  N.  W.  222). 

 Proceedings  at  law. 

642.  (1899.)  The  Introduction  as  evi- 
dence of  the  Bote  and  mortgage  alone  Is  In- 
sufficient to  sQStaln  the  allegation  of  the  pe- 
tition that  no  action  has  been  brought  at 
law.  Kirbtf  V.  Bhrader,  68  Neb.  316  (78  N. 
W.  616). 

643.  (X901.)  Evidence  of  negotiations 
for  a  settlement  and  an  extension  of  time 
by  payment  of  Interest,  and  of  efforts  to 
avoid  a  suit  being  brought  on  a  mortgage, 
and  of  declarations  that  If  suit  was  brought 
a  stay  would  be  taken,  held  to  support  find- 
ing that  legal  proceedings  had  not  been 
taken  to  collect  debt  secured  by  mortgage. 
Klingenfeld  v.  Houghton,  1  Unof.  868  (96 
N.  W.  76). 

644.  (1901.)  Where  there  la  some  evi- 
dence tending  to  support  the  allegation  of 
no  proceedings  at  law  In  a  foreclosure  suit, 
and  no  counter-showing  attempted,  decree  of 
foreclosure  wlU  be  affirmed.  Brown  v,  Ool- 
lint,  2  Unof.  149  (96  N.  W.  178). 

646.  (1908.)  The  introduction  In  a  fore- 
closure action  of  the  note  and  mortgage  in 
evidence,  Is  not  sufficient  to  sustain  an  al- 
legation that  no  action  at  law  has  been  in- 
stituted to  collect  the  debt.  Woolworth  v. 
aater,  63  Neb.  418  (88  N.  W.  682). 

646.  (1802.)  The  allegaUon  In  a  peti- 
tion for  foreclosure  that  no  proceedings  have 
been  had  at  law,  need  not  be  proved  beyond 
the  possibility  of  a  contrary  Inference;  a 
prima  facie  case  Is  sufficient.  Preaident  and 
Directors  of  the  Ins.  Co.  of  North  America 
V.  Parker,  64  Neb.  411  (89  N.  W.  1040); 
(1902)  Harlan  County  v.  WMtnej/,  66  Neb. 
105  (90  N.  W.  993;  101  Am.  St  Rep.  610); 
(1902)  Ure  v.  Bunn,  8  Unof.  61  (90  N.  W. 
904). 

647.  (1902.)  Eyldence  examined,  and  held 
Insufficient  to  sustain  a  finding  that  no  pro- 
ceedings at  law  had  been  had  for  the  recov- 
ery of  tlie  mortgage  debt.  Maatachusettt 


Mutual  Ltfe  In».  Co.  v.  Smith,  2  Unot  628 
(89  N.  W.  595). 

648.  (1902.)  Evidence  of  attorney,  In 
whose  hands  note  and  mortgage  have  been 
since  maturity,  that  no  proceedings  at  law 
have  been  had  on  them  In  county  where 
property  is  situated  and  where  defendants 
were  served  with  summons,  and  none  else- 
where to  his  knowledge.  Is  sufficient.  In  ab- 
sence of  all  contradiction,  to  support  in  this 
respect  a  decree  for  plaintiff.  Lucev.Boren- 
Ben,  2  Unof.  760  (89  N.  W.  1025). 

649.  (1902.)  Evidence  examined,  and  held 
to  make  a  prima  fade  showing  that  no  suit 
at  law  had  been  commenced  on  the  notes  se- 
cured by  the  mortgage  In  suit.  Yranden- 
hurg  V.  Johnson,  3  Unof.  326  (91  N.  W.  496). 

T.  BecelTere, 
Costs  of  receivership,  see  voet,  1 946. 

Appointment  of  receiver. 

660.  (1879.)  In  the  appointment  of  re- 
ceivers for  the  foreclosure  of  a  mortgage  no 
exception  1b  made  in  favor  of  the  executors 
or,  administrators  of  deceased  mortgagors. 
Jacobs  V.  Qibson,  9  Neb.  380  (2  N.  W.  893). 

661.  (1894.)  Where  the  evidence  is  cm- 
flictlng  as  to  value  of  mortgaged  property, 
the  appointment  of  a  i-eceiver,  on  the  ground 
of  Insufficiency  of  security,  to  collect  rents 
and  profits,  will  be  su&talned.  EcHHnd  v. 
WilHB,  42  Neb.  737  (60  N.  W.  1026). 

662.  (1895.)  In  an  action  to  foreclose 
mortgages  where  the  petition  prayed  for  the 
appointment  of  a  receiver  pending  the  ac- 
tion, but  the  application  was  not  heard  until 
final  hearing,  the  court  erred  in  appointing 
a  receiver  upon  the  final  hearing,  before  the 
institution  of  an  appeal  or  an  application 
for  a  stay.  Chadron  BanMng  Co.  v.  Ma- 
honey,  43  Neb.  214  (61  N.  W.  694). 

663.  (1896.)  After  a  confirmation  of  sale 
of  mortgaged  premises,  and  an  appeal  from 
mch  order  by  the  defendant,  Oie  trial  court 
TMj,  in  a  proper  case,  when  necessary  to 
protect  the  mortgagee's  interests,  appoint  a 
receiver  to  collect  the  rents  pending  the  de- 
termination of  such  appeal.  Philadelphia 
Mortgage  <f  Trust  Co.  v.  Ooos,  47  Neb.  804 
(66  N.  W.  843);  (1901)  BucK  v.  Stuben,  €S 
Neb.  273  (  88  N.  W.  483). 

654.  (1896.)  Although  section  55,  chap- 
ter 73,  Compiled  Statutes  of  Nebraska,  pro- 
vides that  "In  the  absence  of  stipulations  to 
the  contrary,  the  mortgi^or  of  real  estate 
retains  the  legal  title  and  right  of  posses- 
sion thereof,"  yet  it  does  not  abrogate  the 
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power  of  the  court  to  iq»pol>t  a  recelter,  In 
a  proper  case,  to  collect  the  renta  and  profits 
from  mortgaged  premises,  notwithstanding 
the  mortgage  contains  no  stipulation  as  to 
the  right  or  possession.  Philadelphia  Mort- 
oage  d  Trust  Co.  v.  Ooot,  47  Neb.  804  (66 
N.  W.  843). 

665.  (1898.)  From  a  decree  foreclosing 
a  real  estate  mortgage  an  appeal  was  taken 
to  the  supreme  court.  Pending  the  appeal 
the  district  court  appointed  a  receiver  with 
power  to  take  possession  of  the  property  In- 
volTed,  and  eolleet  the  rents.  Appellants 
superseded  thU  last  order  hy  giving  a  bond 
to  account  for  and  pay  Into  court  for  dis- 
tribution the  rents  and  profits  of  the  prem- 
ises during  the  time  the  receivership  was 
superseded,  if  the  order  appointing  the  re- 
ceiver should  be  affirmed.  The  foreclosure 
decree  and  the  order  appointing  the  receiver 
were  affirmed.  Held,  That  such  a  proceed- 
ing was  not  an  indepenaent  civil  acUon,  but 
a  proper  step  in  the  foreclosure  ease  to  ef- 
fectuate and  carry  out  the  decree  rendered 
therein;  that  since  the  court  had  Jurisdic- 
tion of  the  foreclosure  suit  for  one  purpose, 
it  had  the  right  to  retain  it  and  enter  all 
orders,  Judgments  and  decrees  necessary  to 
a  final  and  complete  disposition  of  the  IIU- 
gauon.  Lowe  v.  Bitejf,  67  Neb.  262  (77  N. 
W.  768). 

656.  (1899.)  The  remedy  of  annitttlng 
a  receiver  to  take  charge  of  mortgaged 
realty  In  a  foreclosure  suit  Is  not  aivHcable 
where  the  property  la  the  homestead  of  mort- 
gagor. Vhadron  Loan  d  BuUdinu  v. 
Smith.  58  Neb.  469  (78  N.  W.  938;  76  Am. 
St  Rep.  108);  (1899)  Laune  v.  Hauser  58 
Neb.  663  (79  N.  W.  555);  (1901)  Johnson  v. 
Young,  \  Unof.  28  (96  N.  W.  497);  (1902) 
Sanford  v.  Anderton,  Z  Unof.  561  (92  N  W 
152). 

657.  (1900.)  In  an  action  to  foreekwe  a 
real  estate  mortgage,  the  district  court  haa 
power  to  appoint  a  receiver,  whose  duty  It 
is,  ordinarily,  to  rent  the  mortgaged  prop- 
erty. Northwestern  Mutual  Life  Ins,  Co.  v 
Burr,  60  Neb.  467  (83  N.  W.  664). 

658.  (1901.)  In  an  action  to  foreclose  a 
real  estate  mortgage  a  defendant  who  is 
liable  for  a  deficiency  Judgment  has  such  a 
beneficial  Interest  In  the  result  of  the  suit 
that  he  may,  if  proper  grounds  exist  there- 
for, apply  for  and  obtain  the  appointment 
of  a  receiver  for  the  purpose  of  preserving 
the  property  and  the  Income  therefrom,  for 
the  satisfaction  ol  the  debts  which  are  a 
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lien  thereon.  PkiiadetphiaMortfft^dfntt 
Co.  V.  Oyler,  61  Neb.  702  (86  N.  W.  8M). 

659.  (1901.)  Where  steps  are  inatftnted 
for  the  purpose  of  taking  an  appeal  from  i 
final  order  of  confirmation,  the  order  h&rlDg 
been  superseded  by  the  execution,  approral 
and  filing  of  a  supersedeas  bond,  and  a  bill 
of  exceptions  and  transcript  was  being  p» 
pared,  it  would  seem  the  trial  court  is  au- 
thorized In  a  proper  case  to  appoint  s  re- 
ceiver as  in  a  pending  action,  even  thongfa 
at  the  time  the  appeal  has  not  been  fully 
consummated.  Buck  v.  Stuben,  63  Neb.  273 
(88  N.  W.  483). 

660.  (1901.)  A  petiUon  which  alleges tlifl 
insolvency  of  the  maker  of  the  note,  and 
that  the  property  mortgaged  Is  probably  in- 
sufficient to  satisfy  the  debt,  is  snfllcieiit  to 
sustain  an  order  appointing  a  receiver,  Rob- 
ertson V.  Oatrom,  1  Unof.  200  (95  N.W.469). 

661.  (1902.)  The  mortgagee  of  a  home- 
stead is  not  entitled  to  a  receiver  as  against 
the  widow  of  the  mortgagor  to  whom  the 
property  has  passed  under  section  17,  chap- 
ter 36,  Compiled  Statutes.  JosHn  v.  WU- 
Uams,  3  TTnof.  194  (93  N.  W.  701). 

662.  (1902.)    S.  foreeloaed  a  mortgage 
on  160  acres  of  land  occupied  by  the  mort- 
gagor as  his  homestead.    A  deficiency  ex- 
isted and  S.  applied  to  the  court  for  a 
receiver  pending  an  appeal  to  this  court 
taken  by  the  mortgagor  from  an  order  con- 
firming the  sale.    On  the  hearing  It  was 
shown  that  the  value  of  the  whole  tract  did 
not  exceed  $2,000  above  the  Incumbianee 
tlwreon;  H  was  further  shown,  and  the  conrt 
found,  that  either  oi  the  four  forty-acre 
tracta  of  which  the  farm  consisted  exceeded 
in  value  the  sum  of  |2,000.    The  court  ap- 
pi^nted  a  receiver  for  all  but  forty-five  acres 
of  the  tract  upon  which  the  orc^uird,  dveil- 
ing  house  and  other  improvements  were  lo- 
cated.  Held,  That  the  mortgagor's  interest 
In  the  whole  tract  being  less  than  $2,600  be 
was  entitled  to  hold  the  same  as  a  home- 
stead and  that  the  court  erred  In  appointing 
a  receiver  for  any  part  of  the  tract  fioii- 
ford  V.  Anderson,  3  Unof.  661  (92N.W.162). 

663.  (1902.)  Where  a  verified  applica- 
tion for  the  appointment  of  a  receiver  In 
foreclosure  proceedings  avers  that  the  prop- 
erty in  controversy  is  insufficient  to  pay  the 
sums  for  which  It  is  liable,  and  such  aver 
mcnt  is  nowhere  denied  or  controvHted,  a 
finding  accordingly  is  sufficiently  sustained 
and  an  order  appointing  a  reeelvcr  Is  proper. 
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Chambert  v.  Barker,  2  Uaof.  523  (89  N.  W. 

3S8). 

664.  (1903.)  A  receiver  cftnnot  be  ap- 
pointed at  the  instance  of  a  mere  mortgagee 
for  property  not  covered  by  the  mortgage. 
Vila  V.  Grand  Island  Electric  lAffht.  Ice  d 
Cold  Storage  Co.,  68  Neb.  222  (94  N.  W. 
136:  110  Am.  St.  Rep.  400;  60  U  R.  A.  791). 

665.  (1903.)  A  mortgagee  of  a  farm, 
worth  from  |6,0(H>  to  98,000.  which  is  re- 
sided upon  by  the  mortgagor  and  embraces 
his  homestead  exemptions,  is  entitled,  on 
an  appeal  from  an  order  confirming  a  sale 
which  did  not  realize  the  full  amount  of  the 
mortgage,  and  where  the  taxes  are  in  ar- 
rears and  are  accumulating,  to  a  recover- 
eblp  to  take  charge  of  that  portion  of  the 
IH-emises  not  embraced  in  the  homestead  ex* 
emptions,  the  property  being  readily  divis- 
ible and  no  objer-tion  being  made  to  the 
admeasurement  or  the  homesteid  made  by 
the  trial  court  Sanford  v.  Ander»on,  69 
Xeb.  249  (95  N.  W.  632). 

 Discretioii  of  court. 

646.  (1879.)  In  tbe  appointment  of  re- 
ceivers in  foreclosure  suits  very  much  is  left 
to  the  discretioft  of  the  district  Judge,  and 
unless  it  Is  made  to  i^pear  that  this  discre- 
ti<m  has  been  exercised  unwisely,  and  to  the 
Injury,  of  the  party  complaining  it  will  not 
be  interfered  with.  Jowbt  v.  Oibsow,  9  Neb. 
380  (2  N.  W.  893). 

 Orounds. 

667.  (1879.)  In  tte  foreclosure  of  a 
mortgage  the  plaintiff  is  entitled  to  the  ap- 
potntment  of  a  receiver  to  take  charge  of 
the  property  and  collect  r^ts,  when  It  is 
made  to  appear  that  tbe  mortgaged  property 
is  "probably  insufUdent  to  discharge  tbe 
mortgaes  debt"  /seeks  v.  Gibson,  9  Neb. 
380  (3  N.  W.  893);  (1896)  PhitaOelphia 
Mortgage  d  Tru$t  Co.  v.  O009,  47  Neb.  804 
(66  N.  W.  843). 

668.  (1899.)  A  receiver  will  not  be  ap- 
pointed on  foreclosure  when  the  debtor  Is 
insolvent,  merely  because  the  property  at 
some  future  time  mi^  become  Insufficient 
to  pay  the  mortgage  debt  Laune  v.  Haueer, 
58  Neb.  663  (79  N.  W.  655). 

669.  (190O.)  Where  mortgaged  property 
is  probably  insufficient  to  dls<^arge  the  debt, 
the  court  may  in  an  action  to  foreclose  the 
mortgage,  on  the  application  ot  the  mort- 
gagee, appoint  a  receiver.  Waldron  v.  Pint 
Hat.  Banic  of  (Treenioood.  60  Neb.  246  (82 
N.  W.  866). 

970.   (1901.)   The  fftct  thfA  th^  mort- 


gaged premises  are  probably  insufficient  to 
satisfy  the  debt,  and  tbe  facts  that  the  prop- 
erty is  allowed  to  deteriorate  and  taxes  to 
accumulate,  are  snfflclent  grounds  tor  tbe 
appointment  of  a  receiver.  Philadelphia 
Mortgage  A  Trwtt  Co.  v.  Olfler,  61  Neb.  703 
(85  N.  W.  899). 

671.  (1901.)  In  an  action  to  foreclose  a 
mortgage  where  tbe  property  is  Insufficient 
to  pay  the  debt  and  the  party  liable  there- 
for Is  Insolvent,  the  trial  court  may  lytpolnt 
a  receiver,  and  It  is  Immaterial  that  a  solv- 
ent party  is  liable  for  the  debt  as  Indwser 
or  guarantor.  Buck  v.  Stuben,  63  Neb.  273 
(88  N.  W.  483). 

672.  (1901.)  .Proof  of  the  Insolvency  ot 
tbe  maker  of  a  mortgage  note  Is  not  abso- 
lutely required  In  an  applicatiim  for  a  re- 
ceiver pending  an  appeal.  J ohneon  v. 
Young,  1  Unof.  28  (95  N.  W.  497). 

673.  (1902.)  Where  a  verified  applica- 
tion for  the  appointment  of  a  receiver  in 
foreclosure  proceedings  avers  that  the  prop- 
erty in  controversy  Is  insufficient  to  pay  the 
sums  for  which  it  Is  liable,  and  such  aver- 
ment la  nowhere  denied  or  controverted,  a 
finding  accordingly  is  sufficiently  sustained 
and  an  order  appointing  a  receiver  is  proper. 
Chambers  v.  Barker,  2  Unof.  523  (89  N.  W. 
388). 

—  —  AppeaL 

674.  (1898.)  A  bond  given  to  supersede 
an  .order  appointing  a  receiver  in  fmreelos- 
ure  proceedings,  which  is  conditioned  to  pay 
rents  and  profits,  is  a  contract  to  account 
for  the  fair  rental  value  of  the  premises. 
Lowe  V.  Riley,  57  Neb.  253  (77  N.  W.  758). 

676.  (1898.)  Where  the  appellants  exe- 
cuted a  waste  bond  supposing  they  bad 
thereby  superseded  the  order  of  the  court 
appointing  a  receiver  for  the  premises  of 
which  they  were  in  possession,  pending  an 
appeal  In  foreclosure  proceedings  and  sub- 
sequently tbe  court  permitted- them  to  re- 
main In  possession  of  the  premises  upon 
their  executing  a  bond  superseding  the 
court's  order  appointing  a  receiver,  condi- 
tioned that  they  would  account  fbr  and  pay 
Into  court  the  rents  and  profits  of  the  prem- 
ises during  the  time  the  receivership  was 
suspended  if  the  order  appointing  the  re- 
ceiver should  be  finally  affirmed,  held,  that 
the  second  bond  was  not  Invalid  for  want  of 
consideration.  Lowe  v.  Rilejf,  57  Neb.  262 
(77  N.  W.  758). 

Bights,  powers  and  duties  of  receiver. 

676.  (1900.)  In  an  action  to  foreclose  a 
real  estate  mortgage,  the  district  court  has 
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power  to  appoint  a  receiver,  whose  duty  It 
is,  ordinarily,  to  rent  the  mortgaged  prop- 
erty. The  duty  to  rent  implies  authority  to 
reduce  renta,  within  proper  restrictions,  at 
the  expiration  of  a  lease.  Northwestern  Mu- 
tuaj  Life  Ina.  Co.  V.  Burr,  60  Neb.  467  (83 
N.  W.  664). 

677.  (1902.)  Where  an  appeal  Is  Uken 
from  an  order  of  confirmation  and  a  super- 
sedeas granted,  and  a  receiver  of  the  mort- 
gaged premises  is  appointed  pending  such 
appeal,  a  tenant  of  the  mortgagor  is  entitled 
to  the  crops,  growing  on  the  mortgaged 
premises  at  the  time  of  snch  appointment, 
as  against  such  receiver,  whether  such  crops 
are  mature  or  not  Ca$»en  v.  AshJej/,  3  Unot 
787  (92  N.  W.  1036). 

G.  Pin  dings  and  Judgment  or  Decree,  and 
Execution. 

Finding. 

678.  (1S92.)  In  a  foreclosure  proceed- 
ing, where  the  holder  of  a  prior  mortgage 
Is  not  made  a  party,  it  Is  not  necessary  for 
the  court  to  find  the  amount  due  on  auch 

'  mortgage,  since  the  holder,  not  being  a 
party  to  the  suit,  will  not  be  concluded 
thereby;  and  the  provisions  of  the  code  for 
the  ascertainment  of  prior  liens  by  the  ap- 
praisers are  adequate  to  preserve  the  rights 
of  the  mortgagor  or  others  standing  in  the 
same  relation  to  the  mortgaged  property. 
Btratton  v.  ReiHorph,  35  Neb.  314  (63  N. 
W.  136). 

679.  (1901.)  The  fact  that  a  cross-peti- 
tioner does  not  produce  evidence  that  no 
legal  proceedings  have  been  had  to  collect 
the  debt  secured  by  its  mortgage,  does  not 
warrant  a  finding  by  the  trial  court  that  the 
mortgage  Is  void  and  unenforceable.  Qo^ 
dord  V.  Olarke,  1  Unot.  769  (96  N.  W.  860). 

Scope  and  extent  of  relief. 

680.  (1876.)  Where  a  defendant  answers 
claiming  title  to  the  mortgaged  premises, 
and  also  that  he  has  a  mortgage  thereon  for 
a  certain  sum,  and  prays  that  in  case  the 
court  finds  his  title  Invalid  that  hf>  may 
have  a  decree  for  the  amount  due  on  the 
mortgage.  It  Is  the  duty  of  the  court  to  ad- 
judicate upon  the  ralldlty  of  such  title,  and 
If  found  invalid,  to  render  a  decree  on  the 
mortgage  for  suob  sum  as  may  be  equitably 
due.  Shetlenbarger  v.  Biaer,  5  Neb.  195. 

681.  (1880.)  A  decree  of  foreclosure  di- 
recting the  sale  of  a  tract  of  land  embraced 
In  another  decree,  and  not  Included  In  the 
plaintiff's  mortgage,  first,  and  the  applica- 
tion of  the  proceeds  to  the  payment  pro 


tanto  of  the  other  decree,  before  any  part  of 

the  proceeds  of  the  sale  of  other  lands  em- 
braced in  the  decree  be  applied  thereto  is  not 
erroneous.  Davenport  Plow  Co,  v.  Jfewit,  10 
Neb.  317  (4  N.  W.  1069). 

682.  (1882.)  A  mistake  In  the  dfl8eri^ 
tion  of  property  mortgaged  may  be  corrected, 
and  a  decree  of  foreclosure  entered  in  tbe 
same  action.  Palmer  v.  Windrtm,  It  Net 
494  (11  N.  W.  750). 

683.  (1882.)  By  a  decree  of  foreclosure 
of  a  mortgage  upon  real  estate,  a  court  pos- 
sesses no  power  to  give  a  lien  upon,  or  to 
affect  any  other  property  of  the  mortgagor 
until  that  Included  in  the  mortgage  is  ei- 
hausted.  CJapp  v.  Maxvoell,  18  Neb.  642  (14 
N.  W.  663). 

684.  (1888.)  When  the  evidence  showed 
that  the  note  and  mortgage  for  $250  was 
given  for  goods  worth  only  $100,  which  de- 
fendant did  not  examine  before  the  pur- 
chase, the  decree  was  reduced  to  $100. 
Musaelman  v.  Bradley,  22  Neb.  784  (36  N. 
W.  282). 

686.  (1889.)  Where  a  note  and  mort- 
gage Include  $90  to  be  given  to  the  mort- 
gagee to  indemnify  him  as  surety  on  an 
appeal  bond  and  be  has  not  been  required 
to  suffer  loss  thereon,  a  decree  of  foredoa- 
ure  In  bis  favor  will  be  reduced  $90  with 
the  twelve  per  cent  Interest  allowed  by  the 
decree.  Smith  v.  AtMnt,  27  Neb.  248  (42 
N.  W.  1043). 

686.  (1892.)  The  note  and  mortgage  t» 
lug  void  and  having  been  transferred  to  a 
bona  fide  purchaser,  judgment  was  properly 
rendered  against  the  party  making  tbe  as- 
signment Fiolejf  V.  Sradthaw,  36  Neb.  337 
(68  N.  W.  148). 

687.  (1892.)  Where  the  evidence  tended 
to  establish  the  fact  that  the  mortgage  was 
a  forgery,  a  Judgment  canceling  tbe  amar 
ent  Hen  tlwreof  was  'rl^t.  Capital  Vat. 
Bank  v.  Wintama,  36  Neb.  410  (63  N.  W. 
202). 

688.  (1892.)  Where  the  answer  In  an 
action  of  foreelraure  puts  In  Issue  the  va- 
lidity of  the  mortgage  on  the  ground  that 
the  property  In  question  Is  exempt  as  a 
homestead,  and  the  defendants,  hnaband 
and  wife,  did  not  Join  In  Its  execution,  a  de- 
cree will  not  be  allowed  for  the  sale  of  «• 
much  of  the  homestead  as  exceeds  |2,000  Is 
value,  unless  the  nine  of  the  property  to 
alleged  by  plaintiff  or  put  in  inne  proper 
pleadings.  WMtlock  v.  Ootsoii,  35  Keb.  29 
(53  N.  W.  980). 
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689.  (1896.)  A  junior  mortgagee  In  m. 
foreelMnre  case  who  does  not  pray  for  a 
foreclMura  is  entitled  only  to  a  decree  flxins 
bis  priority  and  directing  distribution,  in 
case  of  sale,  accordingly.  Seeley  v,  WUOa- 
Strom,  49  Neb.  730  (68  N.  W.  1017). 

690.  (1898.)  A  decree  in  a  toreclosure 
suit  which  finds  the  amonnt  due,  directs 
tbat  tt  be  paid  within  a  fixed  time,  and  pro- 
vides for  the  sale  of  the  premises  in  default 
of  payment,  is  not  a  personal  Judgment 
Aning  V.  Nelson,  55  Neb.. 161  (76  N.  W.  581). 

691.  (1898.)  When  made  defendant  in  a 
foreclosure  case  for  the  purpose  of  adjusting 
prlorltleB  and  eotaUlsbing  his  rl^t,  a  Judg- 
ment creditor  has  no  ri^t  to  a  decree  or- 
dering the  land  to  be  eold  unless  redemp- 
tion be  nrade  from  the  Judgment  as  well  as 
the  prior  lienB.  MorrUl  v.  SMnner^  57  Neb. 
184  (  77  N.  W.  876). 

C9S.  (18d9.)  Falinn  to  determine  by  de- 
cree of  foreclosure  an  issue  tendered  as  to 
defendant's  liability  for  a  deficiency  judg- 
ment does  not  render  the  decree  interlocu- 
tory or  erroneous,  or  invalidate  the  sale. 
Brown  V.  Johnaon,  68  Neb.  222  (78  N.  W. 
616). 

698.   (1900.)   In  the  foreclosure  of  a 

mortgage,  the  decree  in  personam  does  not 
become  final  until  after  the  sale  of  the  prop- 
erty and  entry  of  deficiency  judgment.  Par- 
mele  v.  Sohroeder,  69  Neb.  663  (81  N.  W. 
606). 

694.  (1900.)  Whether  a  court,  In  an  ac- 
tion to  toreeloae  a  real  estate  mortgage  has 
power  to  render  a  remission  of  rent  already 
doe,  or  an  abatement  of  rent  to  become  due, 
under  a  lease  made  by  the  landowner,  qucerc. 
If  such  power  exists  it  cannot  be  exercised 
merely  for  the  benefit  and  advantage  of  a 
•olTent  tenant  Northwe»tem  Jtfutaol  Lifo 
Zn$.  Co.  V.  Bwr,  60  Neb.  476  (83  N.  W.  663). 

69K.  (IftOl.)  A  decree  rendered  on  tbe 
express  ground  that  a  mortgage  was  Invalid 
and  no  conveyance,  cannot  be  maintained  on 
the  ground  of  want  of  pri^ty  between  the 
grantor  and  tbe  defendants  claiming  tbe 
property  merely  because  the  only  proof  of 
such  privity  was  an  abstract  admitted  In  ev- 
idence and  acted  upon  as  true  by  tbe  trial 
court  without  authentication  and  over  ob* 
Jeetion  aa  incompetent  QoMard  v.  OlarJte, 
1  TTnof.  769  (96  N.  W.  350). 

696.  (1902.)  Where  the  mortgages  sou^t 
to  be  foreclosed  were  canceled  for  mental 
incapacity  of  the  mortgagor,  on  a  general 
finding  fa>  defendants,  and  whera  fraud  In 


AGES.  «702 

the  Inception  of  the  notes  were  pleaded  and 
their  consideration  denied,  It  Is  noc  error  to 
refuse  to  enter  judgment  for  the  amount  of 
the  notes  against  the  mortgagor's  estate,  al- 
though its  administrator  did  not  set  up  the 
defenses,  and  they  appear  only  In  the  an- 
swers of  his  widow  and  heirs.  Famera 
Bank  V.  Normand,  3  Unof.  643  (92  N.  W. 
723). 

Form  and  requisites  of  decree. 

697.  (1883.)  The  failure  of  the  judge  to 
sign  a  decree  of  foreclosure,  or  the  record, 
does  not  affect  the  validity  of  a  Judgment 
actually  rendered.  FouU  v.  Mann,  16  Neb. 
172  (18  N.  W.  64). 

698.  (1901.)  The  description  of  the  real 
estate  in  the  decree  was  as  follows:  The 
east  (145  acres)  one  hundred  and  forty-five 
acres  of  the  northeast 'quarter  of  section  sev- 
enteen (17)  in  township  fifteen  (16)  north 
of  range  thirteen  (13)  west  of  the  6th  P- 
M.  In  Sherman  county.  Nebraska,  except  the 
railroad  right  of  way  and  one  (1)  acre  in 
the  northeast  corner  used  for  school  pur- 
poses. Held,  Sufficiently  definite  and  cer- 
tain. Northern  Counties  Investment  Trust 
V.  Witaon,  1  Unof.  348  (95  N.  W.  699). 

699.  (1906.)  The  rule,  "That  Is  certain 
which  can  be  made  certain,"  applies  to  the 
description  ot  property  ordered  sold  by  a 
decre-j  of  foreclosure;  and  where  the  prop- 
erty Is  described  as  It  Is  commonly  known 
and  designated,  and  its  Identity  can  be  read- 
ily ascerUined,  the  decree  will  not  be  va- 
cated for  uncertainty.  Oitv  of  IAnool»  f. 
Lincoln  Street  R.  Co.,  76  Neb.  633  (106  N. 
W.  317). 

Rendition  and  record  of  Judgment. 

700.  (1894.)  In  ut  action  to  foreclose  a 
mortgage  It  Ip  the  duty  of  the  clerk  of  the 
district  court  to  make  a  complete  record  of 
the  case,  unless  the  same,  or  some  part 
thereof,  la  waived  by  all  parUea  to  the  suit 
during  the  term  at  which  the  decree  is  ren- 
dwed.  JoJmum  v.  fiowlf,  89  Neb.  361  (68 
N.  W.  182). 

Interest  on  decree. 

701.  (1901.)  A  decree  foreclosing  a  mort- 
gage draws  Interest  from  the  date  of  its  ran- 
dltlon  until  the  same  Is  paid.  Stenger  v. 
Carrig,  61  Neb.  768  (86  N.  W.  475). 

702.  (1902.)  Where  both  note  and  mort 
gage  provide  for  ten  per  cent,  per  annum 
Interest  after  maturity,  such  agreement  fixes 
the  Interest  to  be  allowed  on  foreclosure. 
Tama  v.  Hupp,  8  Unof.  1  (90  N.  W.  645). 
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Waiver  of  objections  to  decree. 

703.  (1902.)  A  disclaimer  of  all  Interest 
in  mortgaged  property  prevents  any  right 
to  object  to  a  foreclosure  decree,  which  es- 
tablishes no  personal  liability  against  the 
answering  parties.  Bankers  Bldg.  4  Loan 
As$'n  V.  Thomtu,  8  Unof,  758  (92  N.  W. 
1044). 

Amendment  or  modification  of  decree. 

704.  (1890.)  A  decree  foreclosing  a  mort- 
gage on  real  estate  was  rendered  February 
4,  1886.  Two  orders  of  sale  were  issued  un- 
der this  decree  and  a  return  made,  property 
not  sold  for  want  of  bidders.  In  June,  1887, 
a  petition  to  modify  the  decree  was  duly 
filed  and  an  order  made  modifying  the  de- 
cree  by  Including  property  not  described  in 
the  original  decree.  No  notice  of  the  latter 
petition  was  given  to  the  adverse  party.  A 
sale  of  the  property  described  in  the  latter 
decree  was  thereupon  had.  On  a  motion  be- 
ing made  to  set  aside  the  sale  because  a  sale 
under  the  modified  decree  was  unauthorized, 
Jieid,  that  the  modified  decree,  so  far  as  It 
changed  the  orlgiual,  was  a  nullity  and  the 
sale  thereunder  must  be  set  aside.  Svmnt 
V.  Noxon,  29  Neb.  404  (46  N.  W.  680). 

706.  (1892.)  The  tiHring  of  a  stay  of  oiv 
der  of  sale  by  the  d^endant  Is  not  a  waiver 
cf  his  rlg^t  to  apply  to  the  district  court, 
undw  the  provisions  of  section  602  of  the 
«ode,  for  the  correction  of  a  mistake  in  the 
record  entry  at  the  decree.  Booffkmd  v. 
Way,  35  Neb.  387  (53  N.  W.  207). 

706.  (1892.)  A  decree  foreclosing  a  real 
•estate  mmrtgage  Is  a  final  Judgment  upon 
whldi  the  parties  to  the  suit  may  relr,  and 
any  modification  thereof  without  notice  Is 
void.  Boman  v.  Hellman,  85  Neb.  414  (68 
N.  W.  369). 

707.  (1899.)  A  decree  of  foreclwure, 
after  the  final  adjournment  of  the  term  at 
which  it  was  rendered,  cannot  be  changed 
in  any  essential  particular  without  due  no- 
tice to  parties  interested  a>d  an  opportunity 
to  be  heard.  AntderMon  v.  McCloudrLave 
lAve  Stock  Oommtation  Co.,  58  Neb.  670  (79 
N.  W.  618). 

705.  (1901.)  A  decree  of  foreclosure.  In 
so  far  as  It  directs  a  sale  of  tne  mortgaged 
property.  Is  In  no  manner  affected  by  a 
modification  touching  the  personal  liability 
of  one  of  the  defendants.  National  Bank  of 
Commerce  v.  Kinhea4,  61  Neb.  264  (86  N. 
W.  70). 

Opening  or  vacating  decree. 

709.  (1871.)  A  petlUon  Is  not  the  proper 
remedy  to  avoid  a  decree  of  foreclosure  after 


it  has  been  enforced  by  sale  and  deed  made 
by  the  master,  although  it  may  have  beea 
void  for  want  of  effectual  service  of  process. 
Clark  V.  HotaiUng,  1  Neb.  436. 

710.  (1883.)  Where  after  a  forecloBure 
is  had  the  attorneys  for  the  mortgagee 
claimed  a  release  had  been  had  of  a  portloa 
of  the  premises,  and  employed  other  attor 
neys  to  obtain  a  decree  setting  aside  the  de- 
cree of  foreclosure  as  to  the  portion  claimed 
released,  and  foreclose  npon  the  remainder, 
such  second  decree  will  be  set  aside  at  the 
suit  of  the  mortgagee,  upon  discovery  ot  bis 
attorney's  deceit.  McDoweU  v.  Qreg&rg,  U 
Neb.  33  (14  N.  W.  899). 

711.  (  1889. )  In  a  proceeding  for  the 
foreclosure  of  a  mortgage  to  which  the 
grantor  of  plaintiff  in  this  action  was  a 
party,  she  answered  that  she  was  the  owner 
in  fee  simple  of  five  acres  of  the  el^ty 
acres  upon  which  the  foreclosure  was 
sou^t,  and  that  her  ownership  was  by  fir 
tne  of  a  warranty  deed  executed  by  the 
mortgagor  to  her  grantor,  and  of  record 
prior  to  the  execution  of  the  mortgage.  By 
^reement  of  all  the  other  parties  to  the 
action  a  decree  of  foreclosure  was  rendered, 
finding  that  her  land  was  not  snhjeet  to 
the  mortgage.  The  decree  was  rendered 
November  12,  1879.  More  than  one  year 
after  that  time  the  parties  to  the  action,  ex- 
cepting that  defendant,  agreed  that  the  de- 
cree might  be  vacated  and  the  cause  retn* 
stated.  The  plaintiff  therein  was  glTOi 
leave  to  fll«  an  amended  petiUon— nsw 
pleadings  being  filed  by  all  Uie  parties  to 
the  agreement  to  vacate  the  decree.  Ott  tiia 
26th  day  of  June,  1881,  a  new  decree  was 
rendered,  by  which  the  real  estate  was  de> 
dared  subject  to  tbe  mortgage,  which  wu 
foreclosed,  and  tbe  land  ordered  to  be  mM. 
Neither  said  defendant  nor  her  attoneyi. 
nor  any  agwat  of  hers,  was  notl5ed  of  tkesa 
latter  proceedings,  and  she  bad  no  knowl- 
edge of  them.  Held,  That  the  district  coart 
had  no  Jnrisdtetion,  as  against  her.  to  emter 
tbe  last  decree,  and  as  to  her  It  was  toM. 
the  first  decree  remaining  in  full  fores. 
Blake  V.  McMurtrv,  25  Neb.  290  (41  V.  W. 
172). 

712.  (J89S.)  Afflrmatlve  relief  from  a 
Judicial  sale  and  conveyance  under  a  Tofd 
decree  will  not  be  granted  In  faror  of  one 
who  falls  to  show  an  equitable  fnterert  to 
the  land  sold.  Ball  v.  Booptr,  47  Neb.  lU 
(66  N.  W.  33). 

713.  (1896.)  Whon  ft  mortgagor  sMki 
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affirmatiTe  relief  against  a  void  foreclosure 
be  l8  not  relieved  from  the  necessity  of 
off^rins  to  redeem  hj  the  fact  that  the 
statnte  of  limitations  baa  barred  the  mort- 
gagee's right  to  foreclose.  Hall  v.  Hooper, 
47  Neb.  Ill  (66  N.  W.  33);  (1905)  Henry  v. 
Henry,  73  Neb.  752  (107  N.  W.  789). 

714.  (1901.)  ConstructlTe  notice  of  a 
deed  is  not  constructive  notice  of  a  finding 
and  decree,  which  is  not  referred  to,  nor 
mentioned  In  the  deed,  and  the  recording  of 
sucta  deed  does  not  set  in  motion  the  stat- 
ute of  limltatl<Hu  u  against  an  action  to 
set  aside  sneh  findings  and  decree.  Cushinff 
V.  BchoenefMnn,  I  Unof.  482  (96  N.  W. 
346). 

715.  (1902.)  The  filing  of  a  moUon  to 
vacate  a  decree  under  the  provision  of  sub- 
dlTirion  3  of  section  602  of  the  code  of  dvll 
procedure  does  not  of  Itself  have  the  effect 
of  avoiding  or  suspending  further  proceed- 
ings in  the  execution  of  the  decree,  nor 
woold  a  sale  made  in  pursuance  thereof  be 
Invalidated  because  such  motion  had  not 
been  acted  on  by  the  court  nor  waived  by 
tiie  party  filing  the  same.  Omaha  Loan  A 
Tnwt  00.  V.  Waletus,  M  Neb.  89  (89  N.  W. 
623). 

716.  '  (1904.)  Although  it  is  only  Infer- 
entially  alleged  that  the  issue  of  paymmt 
vas  raised  in  a  foreclosure  case,  yet  a  petl- 
tltion  for  a  vacation  of  the  Judgment  states 
good  ground  for  such  action,  which  sets 
forth  a  fraudulent  erasure  of  a  cancelation 
of  a  mortgage,  and  perjury  by  the  prerail- 
ii^  party  as  to  the  cancelaUon  and  the 
erasure  ot  It,  and  due  diligence  by  the 
other  party,  and  Inability  to  discover  It  in 
time  for  the  trtnl.  Van  Antwerp  v.  Lathrop, 
70  Neb.  747  (98  N.  W.  35). 

717.  (1905.)  If  In  the  rendlUon  of  a  de- 
cree of  fbrecloeure  ot  a  moTtgBSSB  the  court 
errs  In  assessing  a  lien  prior  thereto  In 
favor  of  one  of  the  parties,  the  mOTtgagee 
has  a  speedy  and  adequate  remedy  by  ap- 
peal or  error,  and  equity  will  not  subse- 
quently Interpose.  Tfehrtuka  Loan  d  Trust 
00.  V.  Crook,  73  Neb.  485  (103  N.  W.  57). 

CondusiTeness  of  decree. 

718.  (1883.)  If  the  petition  state  facU 
Buffldent  to  require  a  proper  party  to  an- 
swer, and  he  fall  to  do  so,  he  will  be  bound 
by  the  decree.  White  v.  Bartlett,  14  Nab. 
320  (16  N.  W.  702). 

719.  (1901.)  Where  a  mor^ngee,  In 
whose  favor  a  decree  has  been  obtained  and 


satisfied  by  an  agent,  repudiates  the  agency, 
and  sues  In  equity  on  the  debt,  alleging  a 
lesB  sum  due,  he  cannot  rely  upon  tbe  first 
decree  as  establishing  the  amount  due.  Bojt 
V.  Schneider,  61  Neb.  370  (85  N.  W.  280). 

— —  Personj  concluded. 

720.  (1871.)  Incumbrancers  not  made 
parties  to  foreplosure  bill  are  not  affected 
by  decree.  Milter  v.  Finn,  1  Neb.  254. 

721.  (1879.)  If  a  prior  mortgagee  la  not 
a  party  to  the  proceedings  for  foreclosure, 
and  Is  given  no  opportunity  there  to  present 
his  equities,  he  may  file  a  blH  against  the 
mortgagee  and  the  other  subsequent  pui^ 
chasers,  If  any,  storing  the  sale  until  the  re- 
spective equities  can  be  adjusted.  But  he 
cannot  remain  passive  until  the  sale  has 
been  made  and  confirmed,  and  then  assert 
his  rights  against  the  mortgagee  in  view  of 
facts  of  which  the  latter  had  no  knowledge. 
Lausman  v.  Drahoe,  8  Neb.  467. 

722.  (1880.)  Where  a  decree  of  foreclos- 
ure Is  rendered  against  several  defendants 
reciting  that  "defendants  have  been  duly 
served  with  motion  and  brought  into  court 
herein,"  a  non-resident  dfffendant  is  not 
thereby  ccmcluded  from  showing  want  of 
Jurisdiction.  Fraxier  v.  Miles,  10  Neb.  109 
(4  N.  W.  930). 

723.  (1881.)  In  a  foreclosure  suit  where 
several  parties  are  made  defendants  as  lien- 
bolders,  subsequent  purchasers,  or  lessees 
of  the  mortgaged  premises,  their  several 
answers  claiming  rights  as  audi  llen-holders, 
subsequent  purchasers,  or  lessees,  may  be 
regarded  also  as  cross-petitions  for  relief  as 
against  their  respective  co-defendants  as 
well  as  against  the  plaintiff.  And  any  such 
defendant,  regularly  served  with  process, 
who  fails  to  answer  any  material  allegation 
contained  In  the  answer  of  his  co^efendant, 
is  bound  thereby  as  well  as  by  the  decree 
founded  thereon,  and  unless  he  appeals 
therefrom  the  same  becomes  as  to  him  ret 
adfudicata.  Hapffood  d  Co.  v.  Ellis,  11  Neb. 
131  (7  N.  W.  845).  [Overruled.  Arnold  v. 
Badger  Lumber  Co.,  36  Neb.  841  (55  N.  W. 
269).] 

724.  (1886.  )  The  proceeding  to  foreclose 
a  real  estate  mortgage  Is  void  as  to  all  per- 
sons Interested  In  the  subject  of  the  suit 
who  are  not  parties  to  the  action.  There- 
fore, it  such  persons  are  not  made  parties 
another  action  may  be  instituted  either  by 
or  against  them  for  the  purpose  of  determin- 
ing their  rights.  If  i«alnst  them  it  may  be 
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by  the  porcfaoser  of  the  property  sold  under 
the  flrgt  foreclosure.  Dodge  v.  Omaha  d  S. 
"W.  B.  00^  20  Neb.  276  (29  N.  W.  936). 

725.  (1888.)  Where  a  party  claiming  a 
Uen  la  made  a  defenduit  In  an  aeUon  to 
foreclose  a  mortgage  on  real  estate,  and  la 
duly  served  with  process,  and  falls  to  ap- 
pear, but  permits  a  decree  ot  foreclosure  to 
be  taken.  In  which  his  Hen  Is  not  recognized, 
he  will  not  be  permitted  to  answer  setting 
up  his  lien  after  a  aiUe  under  the  decree, 
unless  he  shows  safflclent  cause  for  the 
delay.  Graves  v.  Fritz,  24  Neb.  875  (88  N. 
W.  819). 

726.  (1892.)  Where  parties  have  been 
personally  senred  with  summons  and  make 
an  appearance  In  a  suit  to  Inclose  a  mort- 
gage, they  cannot  afterward,  to  defeat  con- 
firmation, assail  the  decree  for  a  mere  Irreg- 
ularity. Stratton  v.  Reitdorph,  35  Neb.  314 
(63  N.  W.  136). 

727.  (1893.)  The  rule  is  that  a  default 
by  a  party  defendant  Is  a  Confession  only  of 
such  matters  as  are  properly  alleged  in  the 
petition  or  complaint.  But  a  recognized  ex- 
ception to  that  nile  Is  that  where  In  a  fore- 
olosure  or  other  kindred  proceeding  a  de- 
fendant, who  Is  called  upon  to  disclose  and 
set  up  his  supposed  but  unknown  interest  In 
the  subject  of  the  action,  makes  default,  he 
will  be  held  to  have  admitted  that  his  in- 
terest therein  is  subject  to  that  of  the  plain- 
tiff. Lincoln  Nat.  Bank  v.  Virgin,  86  Neb. 
7S6  (55  N.  W.  218;  38  Am.  St  Rep.  747). 

728.  (1895.)  In  a  suit  to  foreclose  a 
mortgage  the  owner  of  the  equity  who  an- 
swered the  petition  is  not  concluded  by  a 
decree  conforming  to  Uie  prayer  of  a  sup- 
plemental petition  filed  by  plaintiff  after 
answer  day  without  notice.  Bavemej/er  v. 
Paul  45  Neb.  378  (68  N.  W.  932). 

729.  (1898.)  The  rights  of  one  who  held 
an  unrecorded  asslgnmeat  of  a  junior  mort- 
gage are  not  barred  by  a  decree  foredodng 
the  senior  lien  In  a  suit  to  which  he  was  not 

a  party,  though  the  original  mortgagee  was 
a  party.  Ooodtcin  v.  Cunninoham,  S4  Neb. 
11  (74  N.  W.  315). 

730.  (1898.)  A  Junior  Incumbrancer  who 
was  not  a  party  to  a  suit  to  foreclose  a  me< 
cfaanlc's  Hen  will  not,  after  the  extinction 
of  that  lien  by  lapse  of  time,  be  required  to 
redeem  from  the  purchaser  at  the  TOld  sale 
as  a  condition  of  enforcing  his  own  in- 
cumbrance. OoodiDin  V.  OunningJum,  54 
Neb.  11  (74  N.  W.  315). 


731.  (1901.)  Where  mortgagors  lian 
had  personal  serTlce  and  have  answered  in 
a  proceeding  to  foreclose  their  mortgage, 
they  must  assert  whatever  defenses  ther 
have  to  such  suit;  and  if  they  fall  to  do  so 
they  will  not  be  permitted,  after  sale,  to 
avail  themselves  of  any  defense  whldi 
could  have  bcfen  pleaded  and  proven  betm 
the  decree  was  rendered.  OUhert  v.  Frovi- 
dent  Life  d  Tnut  Co.,  1  Unof.  282  (95  N. 
W.  488). 

732.  (1903.)  Where  a  decree  foredoslng 
a  mortgage  ai  to  certain  ooupon  notes  ex- 
pressly providod  Xbat  the  amount  due  od 
said  ooupon  notes  was  a  Hen  subject  to  tte 
amount  of  the  principal  note,  then  doe. 
which  was  a  first  lien,  and  ordered  a  sale 
subject  to  the  first  lien  of  such  prlndpal 
note,  and  the  mortgagor  redeemed  before 
sale,  neither  he  nor  a  aubsequMit  pandias« 
ot  his  interest  may  question  the  regolaiitr 
of  the  provision  In  the  decree  thereafter  aw 
assert  that  the  decree  operated  to  extlnsnlsh 
the  entire  lien.  Nehnuka  Loan  <£  Trutt  Co. 
V.  HatJeell,  4  Unot  330  (93  N.  W.  1046). 

788.  (1907.)  When  a  party  who  dalnu  » 
Uen  on  real  estate  on  acconnt  of  detadied 
Interest  coupons  is  properly  made  a  partr 
In  an  action  by  another  to  foreclose  the 
mortgage,  and  makes  default  therein,  be  Is 
barred  from  bringing  an  action  to  foreckise 
on  his  coupons,  after  Coredosnre  and  ssle  In 
the  former  proceeding  when  the  petltloa 
therein  sufllcfently  puts  In  Issue  the  facts 
upon  which  he  must  rely  to  recover.  Wr 
man  v.  Embree,  78  Neb.  84  (110  N.  W.  537). 

 Katters  concluded. 

7S4.  (1886.)  A  married  woman  who  bu 
not  Joined  with  her  husband  In  the  exeen- 
ti(m  of  a  mortgage  upon  real  estate  not 
the  homestead,  If  made  a  party  defendant  In 
an  action  to  foreclose  the  mortgage,  most 
assert  her  Inchoate  right  of  dower  in  tbe 
mortgaged  premises  or  she  will  be  barred 
by  the  decree^  Miller  v.  Boehme,  17 
877  (22  N.  W.  797). 

735.  (1902.)  In  an  action  to  foreclose  a 
mortgage  where  the  mortgagee  has  takoi 
possession  and  the  mortgage  has  been  pros- 
ecuted to  a  decree  and  sale  of  the  premises, 
all  the  parties  to  such  proceedings  are 
thereby  concluded  as  to  rents  and  piuflts 
received  by  the  mortgagee  while  In  powe* 
idon.  FeHno  v,  K.  8.  Nenocomlt  Lunlter  Co^ 
84  Neb.  836  (89  N.  W.  765;  97  Am.  St  Bep- 
648). 
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Bar  of  intMeqaent  foreeloBore. 

736.  (1880.)  A  first  mortgagee  who  Is 
made  defendant  In  a  foreclosure  suit  by  a 
second  mortgagee.  In  which  the  petition  con- 
talDS  no  allegation  tendering  to  him  an 
Issue  upon  the  priority  or  validity  of  his 
mortgage,  and  against  whom  Judgment  Is 
taken  by  default,  is  not  barred  by  such  judg- 
ment from  bringing  suit  to  foreclose  a  prior 
mortgage  held  by  him  on  the  same  premlseB. 
Forrer  v,  Kloke,  10  Neb.  373  (6  N.  W.  428). 

737.  (1881.)  The  amount  due  a  mort- 
gagee at  time  of  foreclosure,  including  taxes 
paid  by  him,  contitutes  a  single  and  Indi- 
visible demand,  and  such  taxes  cannot  be 
separated  and  collected  by  several  actions. 
Johnson  v.  Payne,  11  Neb.  269  (9  N.  W.  81). 

738.  (1884.)  The  mortg^ee  of  real  es- 
tate cannot  purchase  the  mortgaged  prem- 
ises at  tax  sale  prior  to  the  foreclosure  by 
him  and  after  foreclosure  take  a  tax  deed 
and  compel  the  purchaser  at  foreclosure 
sale  to  redeem.  The  tax  Hen  If  foreclosed 
at  all  must  be  foreclosed  with  the  mortgage. 
Young  V.  Brand,  15  Neb.  SOI  (19  N.  W.  494). 

739.  (1886.)  Foreclosure  by  the  holder 
of  a  portion  of  notes  secured  by  a  mort^ 
gage,  without  making  the  other  holders  par- 
ties, will  not  bar  the  right  to  such  parties 
to  bring  an  action  of  foreclosure.  Stude- 
baker  Mfg.  Co.  t>.  McCargur,  80  Neb.  500  (30 
N.  W.  086). 

740.  (1893.)  A  decree  of  foreclosure  to 
which  the  holder  ot  the  other  notes  secured 
by  the  same  mortgage  Is  not  made  a  party. 
Is  not  a  bar -to  a  subsequent  foreclosure 
proceeding  by  the  holder  of  such  notes. 
Todd  V.  Cremer,  36  Neb.  430  (5*  N.  W.  674). 

741.  (1893.)  In  a  foreclosure  proceeding 
by  N.  against  the  M.  Bank,  a  subsequent 
mortgagee,  and  V.,  their  common  mortgagor, 
it  was  alleged  that  "The  M.  Bank  claims 
some  interest  In  the  premises,  the  nature 
and  extent  of  which  is  to  the  plaintiff  un- 
known,' but  Is  subordinate  to  plaintiff's 
claim,  wherefore  plaintiff  asks  tliat  It  be 
compelled  to  set  the  same  up  or  he  forever 
barred."  The  defendants  all  having  made 
default,  a  decre  of  foreclosure  was  entered 
In  which  it  was  found  that  the  M.  Bank  had 
no  right,  title,  or  Interest  in  the  mortgaged 
property.  In  a  subsequent  action  by  the  M. 
bank  to  foreclose  Its  mortgage,  held  that  the 
former  decree  cannot  be  pleaded  as  a  bar 
by  V.  or  his  grantees.  Lincoln  Xat.  Bank 
V.  Virgin,  86  Neb.  735  (  55  N.  W.  218;  38 
Am.  St.  Rep.  747). 


742.  (1901.)  A  decree  of  foreclosure  in 
a  suit  brought  by  a  mortgagee  who  had  pre- 
viously transferred  the  notes  secured  by  the 
mortgage  to  a  holder  for  value  Is  not  a  bar 
to  a  subsequent  foreclosure  proceeding  by 
the  holder  of  such  note.  Connecticut  Trust 
d  Safe  Deposit  Co.  v.  FJetcher,  61  Neb.  166 
(85  N.  W.  59). 

743.  (1901.)  A  simulated  decree  of  fore- 
closure and  sale  upon  a  mortgage  upon  real 
property,  without  the  consent  or  knowledge 
of  the  owner  of  the  debt,  and  instrument 
which  the  mortgage  was  given  to  secure,  and 
In  a  name,  as  plaintiff,  that  does  not  appear 
in  the  mortgage  or  upon  the  records  of  the 
register  of  deeds,  and  a  sale  and  conveyance 
pursuant  to  such  simulated  decree,  are  In- 
effectual upon  the  rights  of  the  true  owner 
of  the  debt  and  mortgage.  Bradford  Sav- 
ings BanJe  v,  Orippen,  63  Neb.  210  (88  N. 
W.  166). 

744.  (1902.)  Where  a  suit  to  foreclose 
a  real  estate  mortgage  Is  Instituted  in  the 
circuit  court  of  the  United  States  and  such 
cause  is  dismissed  from  said  court  for  want 
of  jurisdiction,  the  record  of  such  dismissal 
is  not  a  bar  to  a  subsequent  action  between 
the  same  parties  on  the  bame  mortgage  in  a 
state  court  having  competent  Jurisdiction. 
Jnoin  V.  Qay,  3  Unof.  163  (91  N.  W.  197). 

745.  (1903.)  If  a  mortgage  is  foreclosed 
as  to  a  portion  of  the  debt  secured,  all  being 
due,  and  all  the  mortgaged  property  is  sold, 
third  persons  are  Justified  in  believing  that 
the  remainder  has  been  paid,  and  the  lien 
of  the  mortgage  Is  terminated  as  to  credi- 
tors and  purchasers  holding  under  the  fore- 
closure sale.  NehraaTca  Loan  A  Trust  Co.  v. 
HasketX,  4  Unof.  330  (93  N.  W.  1046). 

746.  (1903.)  If,  on  foreclosure  as  to  a 
portion  or  an  instalment  of  the  debt,  the 
mortgagor  redeems  before  sale  under  the 
decree,  it  is  as  if  there  had  been  no  fore- 
closure, and  foreclosure  may  be  had  and 
the  land  may  be  sold,  subsequently,  for  sat- 
isfaction of  the  other  instalments.  "Se- 
braska  Loan  tf  Trust  Co.  v.  Haskell,  4  Unof. 
330  (93  N.  W.  1045). 

747.  (1903.)  Error  or  Irregularity  In 
foreclosing  a  mortgage  as  to  interest  cou- 
pons only,  subject  to  the  principal  note,  the 
record  showing  that  the  principal  note  was 
held  by  the  plaintiff  and  was  due,  can  be 
availed  of  only  in  direct  proceeding  for  that 
pi:rpose.  NebrasJca  Loan  d  Trust  Co.  v.  Bas- 
kell.  4  Unof.  330  (93  N.  W.  1045). 

748.  (1903.)    The  foreclosure  of  a  mort- 
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gaga  for  the  interest  only  in  the  principal 
debt  secured  thereby,  where  the  whole  debt, 
both  principal  and  intereBt,  due  and  payable 
at  the  time  of  such  foreclosure,  ordinarily 
exhausts  the  lien  of  the  mortgage,  and  Is  a 
bar  to  a  second  foreclosure  suit.  Ifeltrtuka 
Loan  (£  Truat  Co.  v.  Domon,  i  Unof.  884  (93 
N.  W.  1022). 

749.  (1903.)  Where  the  decree  In  a  for- 
mer suit  foreclosing  a  mortgage  as  to  Inter- 
est only,  Bpeciflcally  provides  that  It  ts  sub- 
ject to  the  mortgage  Hen  for  the  principal 
debt,  and  that  the  sale  shall  be  made  sub- 
ject thereto  as  a  first  Hen,  the  parties  to  the 
record  are  estopped  to  plead  the  decree  as 
a  bar  to  a  second  foreclosure  to  obtain  the 
payment  of  said  principal  sum.  Nebraska 
Loan  Trust  Co.  v.  Domon^  4  Unot  834  (93 
N.  W.  1022). 

Batisfactton  of  judgment. 

750.  (1882.)  In  1872  a  decree  of  foreclos- 
ure for  the  sum  of  |1 ,866.60  was  rendered 
against  B.  and  wife  and  in  favor  of  B.  & 
Co.  In  1873  the  wife  of  B.  recovered  a  judg- 
ment tor  the  sum  of  $872.60  against  M.  & 
U..  whi<Jh  was  stayed.  After  the  expiration 
of  the  time  for  reviewing  tbe  case  on  error. 
DO  bill  of  exceptions  having  been  signed  or 
filed,  B.  &  Co.  accepted  MOO  and  released 
a  portion  of  the  mortgaged  premises,  and 
received  the  judgment  against  M.  &  M.  for 
the  remainder.  Afterwards  the  attorney  for 
B.  and  wife,  fn  pursuance  of  a  secret  agree- 
ment with  the  attorneys  of  M.  &  M.,  agreed 
that  a  bill  of  exceptions  should  be  signed  In 
that  case  and  filed  as  of  the  date  of  the  ren- 
dition of  the  judgment.  The  Judgment  was 
thereupon  taken  to  the  supreme  court  and 
reversed,  and  on  a  new  trial  judgment  was 
rendered  in  favor  of  M.  &  M.  Held,  That  B. 
&  Co.  were  entitled  to  enforce  the  decree  of 
foreclosure  to  the  extent  of  the  jadgment 
against  M.  &  M.  Box  v.  Hoagland,  13  Neb. 
671  (14  N.  W.  514). 

751.  (1897.)  Where  defendant  paid  the 
clerk  of  the  court  enough  of  money  to  sat- 
isfy the  judgment,  confirmation  of  a  shnrllTs 
sale  subsequently  made  to  plaintiff  was 
properly  refused,  though  the  clerk  failed  to 
enter  satisfaction  of  record.  Jfoore  v.  Boyer, 
62  Neb.  446  (72. N.  W.  586). 

Enforcement  of  decree. 

752.  (1882.)  A  general  execution  cannot 
be  issued  on  a  decree  of  foreclosure,  except 
by  order  of  the  court,  made  on  tba  report 
of  sale,  and  for  a  deficiency  ascertained 


after  the  mortgaged  property  is  exhausted- 
Clapp  V.  JToxioeR,  18  Neb.  542  (14  N.  W. 

663). 

753.  (1896.)  The  pendency  of  a  proceed- 
ing for  forecloenre  does  not  terminate  with 
the  entry  of  an  order  for  the  sale  of  the 
property  bound  by  the  Hen,  but  continues  aa 
a  rule,  for  the  purpose  of  the  enforcement  of 
the  decree,  untU  confirmation  of  the  sale 
and  disposition  of  the  proceeds  thereot 
ZAnh  V.  Oonnell,  48  Neb.  674  (67  N.  W.  475). 

764.  (1904.)  Where  a  mortga«ee  <A- 
talned  a  decree  of  foreclosure  In  1877,  tbe 
proceeds  of  the  sale  being  distributed 
among  the  several  Uen-holders  according  to 
priority,  and  in  such  proceeding  the  mort- 
gagor's wife  was  made  a  party  and  service 
had  but  made  no  appearance  nor  was  aoy 
adjudication  thereof  made  in  the  decree, 
an  action  by  the  mortgagee  in  1901  to  sub- 
ject her  dower  Interest  in  the  property  to 
the  payment  of  tils  lien  was  barred  by  tbe 
statute  of  limitations.  Du  Boi»  v.  JferWa, 
71  Neb.  577  (99  N.  W.  267). 

Stay  of  exwentlon. 

755.  (1880.)  Section  867  of  tbe  code  of 
civil  procedure  was  not  intended  as  author 
ity  to  the  court  for  reUeving  a  party  from 
a  forfeiture,  or  from  the  consequences  of 
a  failure  to  perform  his  engagements  vol- 
unurlly  assumed.  Beisel  v.  Artman,  10 
Neb.  181  (4  N.  W.  1011). 

766.  (1880.)  SecUon  857  of  the  code  of 
civil  procedure  has  no  application  in  an 
action  for  the  foreclosure  of  a  mortgage, 
when  the  whole  amount  of  the  debt  secured 
is  due,  bvt  only  to  cases  brought  under  sec- 
tion 866  for  interest,  or  a  portion  of  tbe 
principal  that  has  matured,  and  when  there 
are  other  portions  still  to  become  due. 
Beitel  v.  Artman,  10  Neb.  181  (4  N.  W. 
1011). 

757.  (1890.)  In  an  action  bron^t  on  a 
land  contract  In  the  prayer  of  the  petitioo 
such  contract  was  treated  as  a  mortgage: 
In  the  answer  of  defendant  said  contract 
was  alleged  to  have  been  executed  and  de- 
livered as  a  mortgage,  and  the  Judgment 
was  both  In  form  and  substance  a  decree 
of  foreclosure  and  sale  of  mortgaged  prem- 
ises. Held,  That  a  stay  of  the  execution  of 
said  judgment  upon  tbe  request  of  defesd- 
ants,  without  bond,  would  be  upheld  as  that 
of  a  mortgage.  Bpencer  v.  Moyer^  29  Neb. 
306  (46  N.  W.  464). 

768.    (1893.)    The  sUtnte  providing  lor 
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■tar  of  execution  and  orders  of  sale  does 
not  apply  to  decrees  of  strict  foreclosure. 
Harrington  v.  Sirdtall,  38  Neb.  176  (56  N. 
W.  961). 

759.  (1894.)  An  order  of  a  district  court 
recalling  an  order  of  sale  In  a  decree  fore- 
closing a  real  estate  mortgage,  and  permit* 
ting  the  defendant  in  such  decree  to  file 
with  the  clerk,  more  than  twenty  days  after 
Its  rendfUon,  a  request  for  a  stay  thereof, 
is  not  void.  Btate,  ex  reh  Harria,  v.  Laflin, 
40  Neb.  441  (68  N.  W.  936). 

760.  (1894.)    But  for  the  prorislfms  of 
the  statute,  the  plaintiff  In  a  foreclosure 
suit  would  be  entitled  to  Immediate  execu- 
tion of  his  decree  upon  its  rendition.  By 
the  statute  it  is  provided,  however,  that 
the  defendant  in  a  decree  of  foreclosure 
maj  stay  the  execution  of  the  same  hy 
filing  with  the  cleric  of  the  court  in  which 
said  decree  is  rendered  a  written  request  for 
a  stay  of  execution  thereof  within  twenty 
days  from  the  date  of  Its  rendition.  This 
is  a  statutory  remedy,  and  is  only  obtained 
by  a  strict  compliance  with  all  the  required 
conditions.    Time  Is  an  essential  element 
in  the  proceeding  and  one  which  neither 
the  court  nor  the  judge  thereof  can  disre- 
gard.   If  a  delay  in  filing  euch  request 
beyond  the  limited  time  occurs,  the  right 
to  the  remedy  is  gone,  and  the  plaintiff 
■holds  his   decree   discharged  from  this 
means  of  staying  Its  execution.   Btate,  ex 
reh  Barrit,  v.  Lafiin,  40  Neb.  441  (68  N.  W. 
936). 

761.  (1896.)  An  order  appointing  a  re- 
ceiver of  real  property  In  aid  ttf  foreclosure 
proceedings  Is  not  an  order  directing  the 
delivery  of  possession  of  real  property 
within  the  meaning  of  Bubdivlsion  3,  section 
677,  code  of  civil  procedure.  Borne  Fire  Ins. 
Co.  V.  Dutcher,  48  Neb.  766  (67  N.  W.  766). 

762.  (1897.)  Writ  denied  on  application 
to  compel  a  district  judge  to  recall  an 
order  of  sale  issued  upon  a  decree  of  fore- 
closure, no  proper  supersedeas  having  been 
filed.  State,  ex  rei.  Morrissey,  v.  Ramsejf, 
SO  Neb.  166  (69  N.  W.  758). 

763.  (1898.)  To  stay  the  execution  of  a 
mortgage  foreclosure  decree  the  request 
must  be  filed  within  twenty  days  after  the 
rendition  of  the  decree,  and  the  filing  of  a 
remittitur  does  not  extend  the  time.  Boyt 
V.  Little,  65  Neb.  71  (76  N.  W.  66). 

764.  (1901.)  When  defendants  in  a  suit 
to  foreclose  a  mortgage  avail  themselves 


of  the  statutory  stay  of  judgment  they  are 
estopped  from  attacking  such  judgment  in 
any  manner.  Gilbert  «.  Provident  Life  <* 
Trust  Co.,  1  Unof.  282  (96  N.  W.  488), 

765.  (1902.)  A  supersedeas  bond  given 
by  the  defendant  in  a  foreclosure  proced- 
ing  will  not  operate  to  sUy  under  the  de- 
cree unless  the  defendant  has  perfected  his 
appeal  within  the  Ume  required  by  statute. 
Bagruder  v.  Kittle,  2  Unof.  418  (89  N.  W. 
272). 

766.  (1903.)  In  an  error  proceeding  from 
a  decree  of  the  district  court  foreclosing  a 
real  estate  mortgage,  an  undertaking  which 
does  not  provide  for  the  payment  of  "the 
value  of  the  use  and  occupation  of  the 
property"  is  not  effeoUve  as  a  supersedeas. 
Walker  v.  FitegeraM,  69  Neb.  62  (96  N. 
W.  32). 

767.  (1908.)  Where  a  request  In  writ- 
ing lor  stay  or  order  of  sale  is  on  file  with 
the  clerk  of  the  court  within  twenty  days 
of  the  rendition  of  a  decree  foreclosing  a 
mortgage,  the  court  Is  without  power  to  sell 
the  mortgaged  premises  within  nine  months 
of  the  entry  of  the  decree.  Jenkina  Land 
d  Live  Stock  Co.  v.  A.ttwood,  80  Neb.  806  , 
(115  N.  W.  305). 

768.  (1908.)  A  request  for  stay  filed  be- 
fore the  entry  of  the  decree  Is  effective 
to  act  as  a  stay  equally  as  though  it  had 
been  filed  within  twenty  days  thereafter, 
and  constitutes  a  continuing  request  for 
such  atay.  JenMtu  Land  d  Live  Btock  Co. 
V.  Attwood,  80  Neb.  806  (115  N.  W.  305). 

769.  (1908.)  The  owner  of  the  equity  of 
redemption,  notwithstanding  he  has  sold 
and  conveyed  his  interest  In  the  mortgaged 
premises  subsequently  to  his  appearance 
as  defendant  In  the  action,  may  continue 
to  act  for  the  benefit  of  his  grantee,  and 
file  a  request  for  a  stay.  Jenkins  Land  «£ 
Live  Stock  Co.  V.  Stttoood,  80  Neb.  806  (116 
N.  W.  305). 

H.  Sale. 

[For  matter  relating  to  sales  in  foreclos- 
ure proceedings,  see  Judicial  Sale*.] 

L  Deficiency  and  Personal  Liability. 
Liability  of  purchaser  subject  to  mort- 
gage, see  ante.  II  313-319. 

Statutory  prorMma. 

770.  (1901.)  An  action  brought  for  the 
foreclosure  of  a  real  estate  mortgage  and  to 
recover  a  judgment  in  personam  tor  any  de- 
ficiency, in  which  a  decree  had  been  ren- 
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dered  ordering  a  sale  of  the  propertr  and 
holding  defendants  personally  liable  for 
any  deficiency,  prior  to  the  repeal  of  the 
statute,  iB  a  "pending  action"  for  the  re- 
covery of  a  pereonal  Judgment,  within  the 
meaning  of  section  2,  chapter  88,  entlUed 
"An  act  concerning  the  enacting  and  re- 
pealing of  atatutes."  Hettucom  v.  Meyer,  6X 
Neb.  798  (86  N.  W.  881). 

771.  (1908.)  Chapter  95,  laws  1897.  re- 
lating to  deficiency  Judgment,  held.  Invalid 
aa  not  having  been  properly  enacted.  Moore 
V.  Neece.  80  Neb.  600  (114  N.  W.  767). 

— —  BatroactlTe  operatloiL 

772.  (1900.)  Pending  actions  are  not  af- 
fected by  the  repeal  of  sections  847  and  849, 
code  of  civil  procedure,  allowing  a  defi- 
ciency judgment.  Thompson  v.  West,  59 
Neb.  677  (82  N.  W.  13;  49  U  R.  A.  337); 

(1901)  Hantcom,  v.  Meyer,  «1  Neb.  798  (86 
N.  W.  381);  (1901)  Patrick  v.  National  BanJc 
of  Commerce,  63  Neb.  200  (88  N.  W.  183); 

(1902)  Ruahton  V.  Dierks  Lumber  Co.,  2 
Unof.  563  (89  N.  W.  616);  (1902)  Harri*  v. 
Nye  d  Schneider  Co.,  3  Unof.  169  (91  N.  "W. 
260);  (1902)  Wolff  v.  Phelps,  3  Unof.  611 
(92  N.  W.  143). 

773.  (1902.)  The  repeal  of  section  847, 
and  a  portion  of  848,  and  of  849  of  the  code 
of  civil  procedure,  commonly  known  as  the 
deficiency  Judgment  law,  in  no  manner  af- 
fected the  rl^ts  or  remedies  existing  in 
an  acticm,  which  had  been  commenced  or 
which  were  incident  to  a  cause  of  action 
which  had  accrued  and  was  existing  at  the 
time  of  the  taking  effect  of  such  repeal. 
Brayton  v.  Oaks,  2  Unof.  593  (89N.W.646); 
(1902)  Merrill  v.  Miller,  2  Unof.  6S0  (89  N. 
W.  606). 

773a.  (1902.)  The  repeal  of  the  deficiency 
judgment  law  (Code  of  Civil  Procedure, 
sees.  847,  849)  does  not  deprive  the  court  of 
the  right  to  authorize  the  prosecution  of  an 
action  at  law,  on  the  note,  to  recover  a  Judg- 
ment for  a  deficiency,  after  foreclosure  pro- 
ceedings, where  the  right  of  action  had 
accrued  and  existed  at  the  time  the  repeal- 
ing act  took  effect.  Merrill  v.  Miller,  2  Unof. 
630  (89  N.  W.  606). 

774.  (1902.)  Where  the  trustee  gave  a 
note,  secured  by  mortgage  on  a  portion  of 
the  trust  property,  in  settlement  of  a  claim 
which  is  about  to  he  made  a  lien  upon  the 
trust  estate,  promising  that  the  note  should 
be  paid  in  full,  and  suit  to  foreclose  such 
mortgage  was  begun  prior  to  the  act  of 


1897,  the  trust  estate  may  be  held  for  aay 
deflcfracy  accruing  on  sale  of  the  mort- 
gaged property.  Stitzer  v,  Whittaker,  3  Unof. 
414  (91  N.  W.  713). 

776.  (  1903.)  The  validity  of  the  so- 
called  deficiency  Judgment  law  of  1897  cin 
be  upheld  only  by  construing  it.  In  con- 
nection with  section  2,  chapter  88,  of  the 
Compiled  Statutes,  In  such  manner  as  to 
bring  It  Into  harmony  with  the  supreme  lav 
of  the  land  as  Interpreted  by  the  supreme 
court  of  the  United  States.  So  eonstmed.  It 
does  not  impair  or  affect  any  lemedy  umn 
any  contract  entered  into  before  its  enact- 
ment. Burrows  V.  Yanderberght  69  Neb.  43 
(95  N.  W.  57). 

776.  (1903.)  The  deficiency  Judgment 
law  of  1897  does  not  take  away  or  impiUr 
the  right  of  the  holder  of  a  mortgage  exe- 
cuted before  its  enactment,  to  apply  for  and 
obtain,  in  an  action  for  the  forecloeure  of 
the  Instrument,  a  personal  Judgment  for  a 
residue  of  the  mortgage  debt  remalniiig 
after  the  application  of  the  proceeds  of  the 
foreclosure  sale.  Burrows  v.  Vanderberffk, 
69  Neb.  48  (96  N.  W.  57);  (1904)  Hunter  v. 
Lang,  6  Unof.  323  (98  N.  W.  «90). 

777.  (1908.)  Section  848  of  the  code  of 
civil  procedure,  as  amended  by  the  act  of 
1897,  when  taken  In  connection  with  the  re- 
mainder of  the  title  of  which  it  is  a  part,  Is 
a  statute  compelling  an  election  of  remedies 
and  is  inoperative  upon  a  suit  begun  before 
it  went  into  effect.  Provident  Life  4t  Ttu»% 
Co.  of  Philaaelphia  v.  Brunneri  4  Unof.  48 
(93  N.  W.  144). 

778.  (1904.)  A  Judgment  in  personam 
against  the  makers  of  secured  notes  ren- 
dered hy  the  district  court  In  an  action  to 
foreclose  a  mortgage,  exMuted  in  1895,  se- 
curing such  notes,  will  not  defeat  the  ^in- 
tiff  in  an  appeal  from  a  Judgment  denying 
a  decree  of  foreclosure.  Heintz  v.  Klebba, 
5  Unof.  289  (98  N.  W.  431). 

779.  (1906.)  The  law  of  1897,  repealing 
the  statute  which  permitted  deficiency 
Judgments,  has  no  application  to  real  estate 
mortgages  executed  before  the  passage  of 
that  act.  Daniels  v.  Mutual  Benefit  Life 
Ins.  Co.,  73  Neb.  257  (102  N.  W.  458). 

Persons  liable. 

780.  (1892.)  Where  three  persons  Jointly 
purchase  three  lots  and  by  agreement  took 
the  title  is  the  name  of  one  of  the  purchas- 
ers who  gave  his  note  for  balance  of  the  pur- 
chase price  secured  by  a  mortgsge  on  the 
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lots,  and  Uie  Teador  accepted  the  aame, 
there  being  no  trust  relation,  the  Tendor 
was  refitricted  to  the  security  thus  taken 
and  could  not  recover  a  deficiency  Judgment 
against  the  purchaaera  who  did  not  sign  the 
notes.  Reevet  v.  Wilcox,  86  Neb.  779  (68 
N.  W,  978). 

781.  (1882.)  Where  land  subject  to  a 
mortgage  Is  sold  to  certain  parties,  each  of 
whom  takes  an  aliquot  share,  while  the 
title  to  the  whole  is  taken  In  the  name  of 
one,  he  holds  it  in  trust  for  the  others,  and 
In  case  of  a  deflelency  after  foreclosure  each 
owner  would  be  liable  in  proportion  to  the 
amount  of  his  share.  BeynoMs  v.  Diets,  34 
Neb.  265  (51  N.  W.  747).  [Reveraed  on  re- 
bearing.   39  Neb.  180.] 

782.  (1894.)  Where  several  parties  pnr^ 
chased  real  property,  the  title  being  taken 
in  the  name  of  one  of  them  as  trustee  for 

all  the  purchasers,  and  the  deed  of  convey- 
ance to  him  recited,  as  part  of  the  consider- 
ation for  the  conveyance,  that  the  grantee 
named  as  trustee  agreed  and  assumed  to 
pay  a  mortgage  in  existence  upon  the  prem- 
ises conveyed,  held,  that  upon  an  averment 
of  the  above  facts  In  the  petition  there 
should  not  be  Inferred  of  necessity  the  etta- 
elusion  that  the  cestuis  que  trust,  for  whom 
the  trustee  was  acting,  were  ludivldually 
liable  for  a  deficiency  whidi  might  remain 
unsatisfied  upon  the  foredcnure  sale  of  the 
mortgaged  premises.  Rei/nold»  v.  Dietz,  39 
Neb.  180  (58  N.  W.  89). 

783.  (1894.)  Liability  of  cestui  Que  (rust 
ot  one  holding  the  legal  title  to  premises, 
for  deficiency  after  foreclosure  of  a  mort- 
gage that  was  assumed  in  the  purchase  of 
the  land.  Reynold$  v.  Deitz,  39  Neb.  180 
(68  N.  W.  89). 

784.  (1896.)  Where  land  was  deeded  to 
one  of  several  purchasers,  and  the  former 
alone  executed  a  mortgage  and  signed  as 
trustee  purchase-money  notes,  though  he  did 
not  disclose  the  nature  of  the  trust,  a  de- 
ficiency judgment  may,  upon  foreclosure,  be 
entered  against  the  trustee  but  not  against 
the  ot^er  purchasers,  f'orrelt  v.  Beed,  46 
Neb.  258  (64  N.  W.  959). 

Purchaser  assamlnif  mortgage, 

785.  (1884.)  A  judgment  for  a  deficiency 
may  be  rendered  against  one  who  purchased 
the  mortgaged  property  after  the  mortgage 
was  made  and  in  his  purchase  assumed  and 
■greed-  to  pay  the  mortgage  debt.  Cooper 
V.  FOU,  16  Nab.  615  (19  N.  W.  606);  (1894) 


Orand  UUmd  Savings  d  Loan  A»»'n  v. 

Moore,  40  Neb.  686  (59  N.  W.  115). 

786.  (1898.)  Evidence  held  insufficient 
to  sustain  a  deficiency  judgment  entered 
against  the  purchaser  of  mortgaged  prop- 
erty on  the  theory  that  he  assumed  pay- 
ment of  the  mortgage.  MenOeUsohn  v. 
Christie,  64  Neb.  884  (74  N.  W.  1096). 

787.  (1899.)  In  an  action  brought  to 
foreclose  a  real  estate  mortgage  the  district 
court,  prior  to  1897,  was  authorized  to  ren- 
der a  deficiency  Judgment  against  a  pur- 
chaser who  had  assumed  and  agreed  to  pay 
the  incumbrance  in  suit  Graves  v.  Mac- 
farland,  58  Neb.  802  (79  N.  W.  707). 

788.  (1901.)  A  finding  In  the  decree  that 
one  of  the  defendants  had  purchased  the 
mortgaged  premises  and  aasumed  and  agreed 
to  pay  the  debt  was  a  sufficient  finding  of 
his  liability  to  deficiency  Judgment.  Orary 
V.  Bucle,  1  Unof.  606  (96  N.  W.  839). 

Effect  of  recitals  in  mortgage. 

789.  (1897.)  Where  a  note  provides  it 
is  governed  by  the  conditions  of  a  mortgage 
reciting  that  no  general  execution  shall  Is- 
sue against  the  makem  or  Indorsers  of  the 
note,  but  tliat  mortgi^iee  shall  take  Uie 
premises  in  tnll  saUsfactten  of  the  debt, 
the  makers  and  Indorsers  of  the  note  are 
exempt  from  personal  liability,  and  the  rem- 
edy of  the  bolder  of  the  mortgage  is  re- 
stricted, aeieroe  v.  First  Hat.  Bank  of 
Keamew.  60  Neb.  618  (70  N.  W.  220). 

Process  to  sustain  Jndgment  for  defleiency. 

790.  (1898.)  Refusal  to  enter  a  per- 
sonal judgment  against  one  upon  whom  only 
constructive  service  had  been  made  held 
proper.  Campbell  v.  O'Connor,  55  Neb.  638 
(76  N.  W.  167). 

791.  (1899.)  The  jurisdiction  of  the  dis- 
trict court  to  render  a  deficiency  judgment 
under  the  provisions  of  section  847  of  the 
code  of  civil  procedure  did  not  depend  upon 
the  service  of  any  notice  other  than  the 
original  summons.  Graves  v.  Macfarland, 
58  Neb.  802  (79  N.  W.  707);  (1902)  Brand 
V.  Qameau.  3  Unof.  879  (93  N.  W.  219). 

Waiver  or  forfeiture  of  right  to  deficiency. 

792.  (1894.)  A  mortgagee  will  nothepre- 
eluded  from  obtaining  a  Judgment  for  a  de- 
ficiency upon  the  ground  that  he  knowingly 
procured  too  great  an  amount  to  be  found 
due  upon  the  mortgage  when.  In  the  pro- 
ceedings for  the  deficiency  judgment,  the 
Dndlng  of  the  amount  due  in  the  decree  Is 


Digitized  by 


1793 


MORTQAQES. 


1802 


mutually  disregarded  and  a  new  accounting 
had.  Grand  laland  Savingg  t£  Loan  Ass'n 
V.  Moore,  40  Neb.  686  (59  N.  W.  116). 

Conclusiveneas  of  decree  of  foreclosure. 

793.  (1892.)  Where  a  grantee  of  real  es- 
tate has  assumed  In  the  deed  of  conveyance 
a  certain  mortgage  as  part  of  the  consider- 
ation, and  in  the  action  to  {oreclose  had 
been  made  a  defendant  and  a  decree  ren- 
dered against  him  that  he  should  be  liable 
in  case  of  deficiency,  which  decree  remained 
unreversed  and  without  modification,  he 
will  be  permitted,  when  Judgment  for  de- 
ficiency is  sought,  to  set  up  facts  which 
existed  when  the  original  decree  was  ob- 
tained and  should  have  beeen  pleaded,  to 
show  that '  he  was  not  liable.  Stover  v> 
Twnpkint,  S4  Neb.  465  (51  N.  W.  1040). 

794.  (1901.)  Where  In  a  foreclosure  the 
court  flqds  defendants  are  personally  liable 
for  a  deficiency  after  a  sale  of  the  mort- 
gaged premises,  while  such  decree  Is  In 
force,  and  when  a  deficiency  Judgment  la 
sought,  the  defendants  cannot  set  up  new 
facts  .which  existed  when  the  orlglni^  de- 
cree was  obtained  to  show  they  are  not 
liable.  Patrick  v.  VaHonal  Banh  of  Oon- 
merce,  68  Neb.  200  (88  N.  W.  188). 

796.  (1903.)  Where,  in  an  action  to  tore- 
close- a  mortgage,  the  facts  showing  defend- 
ants' liability  for  a  deficiency  are  set  out  in 
the  petition,  and  a  Judgment  against  those 
personally  liable  for  the  debt  is  prayed  for, 
and  the  court  finds  that  the  defendants  are 
personally  liable  for  the  payment  of  any  de- 
ficiency that  may  exist  after  the  sale  of  the 
mortgaged  premises,  while  such  decree  re- 
mains in  force  and  unmodified,  they  cannot 
be  permitted,  when  a  Judgment  for  a  defi- 
ciency is  sought,  to  set  up  the  facts  which 
existed  when  the  original  decree  was  ob- 
tained, to  show  that  they  are  not  liable. 
Brand  v.  Oamean,  S  Unof.  879  (93  N.  W. 
219). 

796.  (1903.)  Only  such  defenses  as  ac- 
crue after  judgment  on  the  notes  in  fore- 
closure proceedings  can  be  interposed 
against  a  deficiency  Judgment  entered  after 
the  coming,  in  of  the  report  of  the  sale  of 
the  mortgaged  premises.  Caratens  v.  Eller, 
5  Unof.  149  (97  N.  W.  631). 

797.  (1904.)  Where  a  cross-petition  for 
the  foreclosure  of  a  mortgage  alleges  that 
one  of  the  defendants  assumed  and  agreed 
to  pay  the  mortgage  debt,  and  no  answer  is 
filed  by  the  defendant,  who  appeared  In  the 


action,  a  finding  by  the  court  that  the  alle- 
gations of  the  cross-petition  are  true  con- 
cludes the  defendant  upon  that  point,  and 
he  will  not  be  allowed  to  relltigate  the  ques- 
tion of  his  assumption  of  the  debt,  upon  a 
motion  being  made  for  a  deficiency  judg- 
ment. Smith  V.  Allen,  72  Neb.  170  (100  N. 
W.  129). 

798.  (1906.)  WhUe  the  decree  finding 
personal  liabilities  first  rendered  in  a  fore- 
closure proceeding  Is  to  a  certain  extent  In- 
terlocutory, yet.  as  to  findings  of  fact  made 
in  such  decree  on  issues  properly  pleaded, 
it  Is  not  subject  to  review  on  objections  to 
a  deficiency  Jiulgment.  Parratt  v.  Harttuf!, 
75  Neb.  706  (106  N.  W.  966). 

Iiimitation  of  action  on  note  Beonied. 

799.  (1901.)  Where  a  mortgage  Is  glTon 
to  secure  three  notes,  and  at  the  date  of  tbe 
commenMment  of  an  actlcm  to  foreclose  tbe 
mortgage  the  note  first  maturing  Is  out- 
lawed. BO  that  no  personal  action  could  be 
maintained  thereon,  and  where  the  mort- 
gage security  does  not  sell  for  sufficient  to 
pa7  the  mortgage  debt,  the  court  should  di- 
rect the  proceeds  of  the  sale  to  be  applied, 
first,  to  the  payment  of  coats,  and,  second, 
to  be  ratably  distributed  in  discharge  of  sli 
the  notes,  and  should  give  judgment  tor  de- 
ficiency against  the  defendants  only  tor  tlie 
amount  remaining  unpaid  on  tbe  two  not 
barred  when  the  action  was  commenced, 
after  such  ratable  application  of  the  pro- 
ceeds of  sale.  Patrick  v.  National  Bank  o/ 
Commerce,  63  Neb.  200  (88  N.  W.  183). 

800.  (1904.)  Where  It  Is  disclosed  that 
the  notes,  to  secure  which  a  mortgage  is 
given,  are  barred  by  the  statute  ol  Umita- 
tioDs  at  the  time  of  tbe  commencement  of 
the  foreclosure  proceedings,  the  mortgagee 
is  not  entitled,,  under  the  provisions  ot  8e^ 
tlon  847  of  the  code  as  It  existed  prior  to 
the  legislative  session  of  1897  toadeflclencr 
Judgment,  after  the  coming  In  of  the  report 
of  the  sale  ot  the  mortgt«ed  property.  <7atfy 
V.  Vtker,  71  Neb.  236  (98  N.  W.  651). 

801.  (1905.)  An  application  tor  a  de- 
ficiency judgment  should  be  made  within 
the  time  that  the  statute  would  bar  .  an  at 
tlon  on  the  note  secured  by  the  mort!|age  on 
the  foreclosure  of  which  the  deficiency 
arises,  the  statute  commencing  to  run  from 
conflnnation  of  the  foreclosure  sale.  Poeki% 
V.  Conley,  74  Neb.  429  (104  N.  W.  878). 

Personal  Jw^^ment  for  debt  on  failurt  te 
establish  or  enforce  mortgage. 

802.  (1879.)  Where  a  second  mortgus 
Is  given  containing  a  coveiuuit  declarlnf 
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Ui&t  If  the  mortgage  was  unpaid  when  due. 
It  might  be  declared  due  for  the  sum  ae- 
cured  -with  Interest  at  ten  per  cent.,  and  the 
security  ia  exhausted  on  execution  under 
the  first  mortgage,  the  mortgagor  Is  liable 
to  a  personal  judgment  for  the  full  amount 
of  the  claim  with  ten  per  cent,  interest 
Bartley  v.  Oregon/^  9  Neb.  S79  (S  N.  W. 
878). 

808.  (1902.)  Where  a  foreclosure  snlt 
has  t>een  prosecuted  to  a  decree,  which  was 
reversed  on  appeal,  whereupon  the  plaintiff 
dismissed  his  suit  without  prejudice,  such 
proceedlnga  were  no  bar  to  a  subBeqnent 
acUon  at  law  upon  the  Indebtednon  secured 
by  the  mortgage,  so  that  an  answer  In  the 
action  at  law,  pleading  the  rommencement 
and  dismissal  of  the  foreclosure  suit,  stated 
no  defense.  Kendall  v.  Selby,  66  Neb.  60 
(SS  N.  W.  178;  108  Am.  St.  Rep.  697). 

Time  for  entry  of  deflduiey  judgment. 

804.  (18940  On  an  appeal  taken  before 
sale  from  a  decree,  no  deficiency  having  been 
ascertained,  defendants  cannot  be  declared 
liable  for  a  deficiency  Judgment.  Reynold* 
V.  Dietz,  89  Neb.  180  (68  N.  W.  89). 

805.  (1895.)  Upon  return  of  the  sher- 
iff's report  of  «  sale  under  mortgage  fore- 
closure, personal  Judgment  and  execution 
for  any  deficiency  may  be  awarded  by  the 
court  Flentham  v.  Stetoara^  46  Neb.  640 
(63  N.  W.  924). 

806.  (1898.)  A  deflclMlcy  Judgment  in 
an  action  to  foreclose  a  r^  estate  mort- 
gage under  the  prorlsions  of  our  code  of 
civil  procedure,  as  It  existed  prior  to  the 
legislative  session  of  1897  (see  code  of  civil 
procedure,  sec.  847,  Compiled  Statutes  1896). 
could  not  be  rendered  until  the  "coming  In 
of  the  report  of  the  sale"  of  the  mortgaged 
property.  Devriea  v.  Sgnire,  65  Neb.  488 
<76  N.  W.  16);  (1901)  Parmele  v.  Schroedsf, 
61  Neb.  653  (86  N.  W.  662;  87  Am.  St  Rep. 
466). 

807.  (1898.)  It  by  facts  pleaded  in  the 
petition  and  relief  prayed  thereon,  and  by 
answer  filed,  issue  was  joined  relative  to  the 
liability  of  a  debtor  for  any  deficiency,  the 
determination  by  finding  In  the  original  de- 
cree of  such  Issue  was  proper  and  of  force. 
Devries  v.  Bquire,  66  Neb.  438  (76  N.  W.  16). 

808.  (1899.)  The  liability  for  a  Judg- 
ment in  deficiency  may  be  litigated  after 
tbe  coming  in  of  the  report  of  sale.  Brown 
V.  ^ohnaon,  68  Neb.  222  (78  N.  W.  616). 

•09.  (1901.)  The  flodlng  of  a  trial  eoart 


of  the  amount  of  a  deficiency  on  the  Incom- 
ing of  the  report  of  the  sale  of  the  mort- 
gaged premises,  and  rendition  of  a  Judg-- 
ment  therefor,  are  Judicial  functions. 
Pormele  v,  Schroeder,  61  Neb.  668  (86  N. 
W.  m;  87  Am.  St  Rep.  466). 

810.  (1901.)  A  deficiency  Judgment  In 
a  torecloaure  suit  under  aecticm  847,  code 
of  dTil  procedure,  as  It  stood  prior  to  1897, 
was  not  erroneous  because  not  rendered 
Immediately  upon  coming  In  of  the  report 
of  sale,  where  rendered  at  the  term  at  which 
confirmation  was  had.  Orarjf  v.  Bwik,  I 
Unof.  696  (95  N.  W.  880). 

811.  (1901.)  It  was  not  neoeesary  in 
proceedings  under  section  847*  civil  code,  to 
adjudicate  In  the  foreclosure  decree  the 
liability  of  the  parties  defendant  to  meet 
any  deficiency  that  might  accnu.apon  sale; 
-snefa-  liability  might  be  litigated  properly 
after  sale.  Orary  «.  B«cfe,  1  UboL  6M  (95 
N.  W.  839). 

812.  (1902.)  Under  secUon  847  of  the 
code  of  civil  procedure,  as  it  existed  before 
its  repeal,  a  defldent^  Judgment  oould  not 
be  rendered  until  the  mortgaged  property 
had  been  exhausted  by  sale  and  confirma- 
tion thereof.  Oamafton  v.  Brewtter,  t  Unof. 
366  (96  N.  W.  690). 

818.  (1903.)  Prior  to  the  passage  of  the 
act  of  1897,  relative  to  Judgments  for  de- 
ficiency in  actions  for  the  foreeloeare  of 
mortgages,  the  court  did  not  lose  Jurisdic- 
tion to  render  such  a  Judgment  by  failure 
to  exercise  It  at  the  term  at  which  the  sale 
of  the  mortgaged  premises  was  confirmed. 
Bawver  v.  Render,  4  Unof.  804  (98  N.  W. 
980)(. 

814.  (1906.)  Arollcfttion  for  a  deficiency 
Judgment  may  be  heard  on  a  motion  after 
the  coming  In  of  the  report  of  the  sale. 
Tarratt  v.  Hctrfuff,  76  Neb.  706  (106  N.  W. 
966). 

815.  (1906.)  In  a  pro<»edlng  fer  a  de- 
ficiency Judgment  under  section  847  of  the 
code  as  It  existed  prior  to  the  amendment 
of  1897,  the  usual  and  better  practice  is  not 
to  determine  the  llabllulty  of  a  defendant 
for  snch  deficiency  until  after  the  report  of 
the  sale,  when,  tor  the  first  time,  l£  can  bo 
■definitely  ascertained  that  a  deficiency  actu- 
ally exists.  Parratt  v,  HartBuif,  76  Neb. 
70S  (106  N.  W.  966). 

Lien  of  Judgment  for  deficiency. 

816.  (1898.)  The  general  lien  of  a  de> 
flcl«U7  Judgment  rendered  not  by  oontes- 
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Blon  and  at  a  term  aubaeqnent  to  the  com- 
mencement of  the  foreclosure  suit  In  which 
such  Judgment  was  rendered  Is  superior  to 
a  mortgage  or  conveyance  of  the  debtor's 
land  executed  after  the  commencement  of 
that  term,  but  before  the  actual  rendition 
of  the  judgment.  Hoaotand  v.  Oreen,  54 
Neb.  164  (74  N.  W.  424), 

817.  (1903.)  The  sale  and  purchase  of 
property  under  a  decree  of  foreclosure  di- 
vests the  property  of  the  Hen  of  the  decree; 
but  where  the  decree  Is  also  a  third  Men 
upon  other  property  such  proceedings  do 
not  operate  to  cancel  the  lien  thereon  for 
the  aBMDBt  of  the  deflcloncy  arising  upon 
•nek  sals.  City  of  Lincoln  v.  Lineolm  Street 
A  00^  •?  Neb.  469  (93  N.  W.  7««). 

Snforeement  of  Jadgment  for  dafleienoy. 

818.  (1896.)  'Where  a  proper  superse- 
deas bond  for  an  appeal  from  an  order  of 
confirmation  Is  duly  filed  and  approved,  ex- 
ecution canot  be  issued  upon  the  deficiency 
Judgment  until  the  bond  Is  set  aside  or 
modified,  or  the  appellant  fails  to  perfect 
his  appeal,  or  the  appeal  la  determined. 
Kountze  V.  Erck,  45  Neb.  288  (63  N.  W. 
804). 

819.  (1898.)  Matters  which,  if  available 
at  all.  might  have  been  urged  In  defense  to 
an  application  for  a  deficiency  Judgment 
cannot  be  urged  in  defense  of  a  creditor's 
suit  to  enforce  such  Judgment.  Millard  v. 
PotkU,  57  Neb.  178  (77  N.  W.  390). 

Motleii  fox  deficiency  Judgment. 

820.  (1901.)  Application  for  deficiency 
Judgment  after  sale  was  made  properly  by 
motion;  a  verified  petition  and  service  of 
prooBM  therean  were  not  required.  Crary 
V.  Buck,  1  Uaof.  596  (96  N.  W.  839). 

821.  (1902.)  Under  the  provisions  of 
section  848  of  the  code  of  civil  procedure,  a 
motion  and  application  for  deficiency  Judg- 
ment is  property  overruled  whMi  a  foreclos- 
ure proceeding  commeBced  ^or  thereto  re- 
mafna  undisposed  of.  Wolff  v.  Phetpa,  3 
rnof.  611  (92  N.  W.  143). 

822.  (1905.)  Uortgagors  are  notentitled 
to  a  trial  by  Jury  on  a  motion  for  a  de- 
ficiency judgment  Daniels  v.  Mutual  Ben- 
efit Life  Int.  Co.,  78  Neb.  267  (102  N.  W. 
458). 

 Notice  of  application. 

823.  (1903.)  One  against  whom  a  de- 
ficiency Judgment  has  been  rendered  cannot 
complain  because  a  co-defendant  was  not 
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served  with  notice.  Brand  v.  Oamem,  3 
UnoL  879  (93  N.  W.  219). 

Actions  for  deficiency. 

824.  (1895.)  Under  the  prorlskus  Of 
sections  847,  848,  849,  850.  and  851  Of  the 
code  of  civil  procedure,  a  creditor  whose 
debt  Is  secured  by  mortgage  may  either 
commence  and  prosecute  to  judgmeut  an 
action  at  law  for  the  recovery  of  the  amount 
at  the  debt,  or  enforce  its  payment  by  means 
of  fwecloBure;  but,  having  elmted  which 
means  he  will  first  adopt,  and  commenced 
proceedings  accordingly,  he  must  exhaust 
the  remedy  so  chosen  before  resorting  to  the 
other.  Meeh«m  v.  First  Nat.  Bank  of  Foir- 
fleia,  44  Neb.  213  (62  N.  W.  490). 

825.  (19(W.)   The  cauae  of  action  for  a 

deficiency  Judgment  does  not  accrue  until 
the  coming  In  of  the  report  of  the  sale.  Per- 
ratt  V.  Harteujf,  76  Neb.  706  (106  N.  W. 
966). 

'    Iteave  of  court. 

826.  (1895.)  ▲  mortgagee,  who  by  in- 
dorsing the  notes  evidencing  the  debt  which 
a  mortgage  is  glvm  to  secure  becomes  llatrie 
for  their  payment  or  for  the  payment  of 
any  sum  or  balance  remaining  after  fore- 
closure of  the  mortgage  and  f4>plicatIon  of 
the  proceeds  of  a  sale  made  under  the  de- 
cree upon  the  Indebtedness,  Is  a  proper 
party  to  an  action  to  foreclose  the  mortgage, 
and  as  such  cannot  be  sued  at  law  for  the 
recovery  of  the  amount  of  the  debt  during 
pendency  or  after  Judgment  In  such  fore- 
closure proceedings  without  leave  obtained 
of  the  court  having  Jurisdiction  of  the  ac~ 
tion  of  foreclosure  to  commence  such  suit 
at  law.  Meehan  v.  Firat  Nat.  Bank  of  ^Wr- 
;leld.  44  Neb.  213  (62  N.  W.  490). 

827.  (1895.)  Where  a  mortgage  debt  U 
■ecored  by  the  obligation  or  other  evidence 
at  debt  -of  any  other  person  besides  the 
mortgagor,  ttie  mortgagee  cannot,  during 
the  pendency  or  after  decree  rendered  in  the 
action  to  foreclose  the  mortgage,  enforce 
such  obligation  or  evidence  of  debt  In  an 
action  at  law,  unless  authorized  to  com- 
mence such  action  by  the  court  having  Juris- 
diction of  the  suit  of  foreclosure.  Meehan 
V.  First  Nat.  Bank  of  Fairfield,  44  Neb.  213 
(62  N.  W.  490). 

828.  (1901.)  Under  the  provisions  of 
eection  847,  848.  849  and  860  of  the  code  of 
civil  procedure  prior  to  the  amendments  of 
1897,  a  creditor  whose  debt  is  secured  by 
mortgage,  having  foreclosed  the  mortgage. 
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cannot  proceed  In  an  actton  at  law  to  re- 
cover a  Judgment  for  the  remainder  due 
upon  the  note  or  obligation,  without  leave 
obtained  of  the  court  having  Jurisdiction  of 
the  action  of  foreclosure  to  commence  such 
action  at  law.  waugh  v.  Newell,  «2  Neb. 
4ZS  (87  N.  W.  143). 

82d.  (1902.)  An  action  at  law  cannot  bo 
maintained,  to  recover  a  Judgment  for  any 
portion  of  the  mortgage  debt  after  a  decree 
of  foreclosure,  where  the  actton  to  foreclose 
the  mortgage  had  been  commenced,- or  the 
cause  of  action  therefor  had  accrued  and 
was  existing,  at  the  time  of  the  repeal  of 
the  law  commonly  known  as  the  deficiency 
Judgment  law,  withont  an  order  of  the  court 
authorizing  the  prosecution  thereof.  Bray- 
ton  V.  Oaks,  2  Unof.  593  (89  N.  W.  646). 

Counter-claim. 

830.  (1872.)  In  an  action  by  a  mort- 
gagee, after  sale  on  foreclosure,  to  recover 
deficiency  of  the  proceeds  of  the  sale  to  pay 
the  mortgage  debt,  the  mortgagor  may  al- 
lege, by  way  of  counter-claim,  damages  sus 
tained  by  him  on  account  of  waste  com- 
mitted by  the  mortgagee  In  possession  be- 
tween the  decree  and  sale.  Smith  v.  Fife, 
2  Neb.  10. 

831.  (1883.)  One  M.  purchased  certain 
real  estate  for  $700,  paying  1200  thereon, 
and  giving  five  notes  for  $100  each  with  in- 
terest, and  pa^ble  in  one.  two,  three,  four, 
and  five  years,  secured  by  mor^nge  on  the 
real  estate.  The  first  note  was  paid,  and  a 
portion  of  the  Interest  on  all.  Default  be- 
ing made  in  the  payment  of  the  second  note, 
an  action  was  Instituted  to  foreclose  the 
mortgage,  and  the  maker  having  removed 
from  the  state,  service  wu  had  by  publica- 
tion, and  a  decree  rendered  and  sale  of  the 
mortgaged  premises,  which  were  purchased 
by  the  mortgagee,  who  then  commenced  an 
action  on  the  fourth  and  fifth  notes.  M. 
answered,  setting  up  the  Invalidity  of  the 
proceedings  to  foreclose  the  mortgage,  and 
a  prayer  to  redeem  from  the  same.  Held, 
That  the  matter  stated  in  the  answer  con- 
stituted a  counter-claim.  Fouta  v.  Mann,  15 
Neb.  172  (18  N.  W.  64). 

832.  (1903.)  In  an  action  to  recover  a 
deficiency  after  foreclosure  of  a  mortgage, 
the  mortgagor  may  set  up,  by  way  of  coun- 
ter-claim, damages  sustained  by  reason  of 
waste  committed  by  the  mortgagee  in  po3- 
eesslon.  Staunchileld  v.  Jeutter,  4  Unof. 
847  (M  N.  W.  64S). 
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 Pleading. 

833.  (1894.)  It  seems  that  nnder  a 
prayer  for  the  foreclosure  of  a  mortgage 
and  for  general  relief  a  personal  Judgment 
may  be  allowed  for  a  deficiency.  Grand  Isl- 
and Savings  d  Loan  Ass'n  v.  Moore,  40  Neb. 
686  (59  N.  W.  115). 

834.  (1894.)  Where  the  pn^rer  Is  for 
the  foreclosure  of  the  mortgage  and  for  gen- 
eral relief  and  after  confirmation  of  sale 
the  plaintiff  filea  a  motion  praying  for  a  de- 
ficiency Judgment,  serrlng  notice  thereof 
upon  the  defendant,  such  motion  will  be 
treated  as  an  amendment  of  the  prayer  of 
the  petition.  Orand  Island  Savings  d  Loan 
AM*n  V.  ifoore,  40  Neb.  686  (59  N.  W.  US). 

835.  (1899.)  A  deficiency  judgment 
against  a  purchaser  of  mortgaged  premises 
1b  not  void  because  the  personal  liability  of 
such  purchaser  is  not  shown  by  the  peti- 
tion, but  it  is  sufficient  if  the  fact  is  dis- 
closed by  the  answer  of  the  mortgagor  who, 
claiming  to  stand  in  the  attitude  of  a  surety, 
demands  exoneration.  Graves  v.  Macfar- 
land,  58  Neb.  802  (79  N.  W.  707). 

836.  (1901.)  Where  facta  showing  de- 
fendant's liability  for  a  deficiency  are  set 
out  in  the  petition  to  foreclose,  and  Judg- 
ment for  a  deficiency  against  those  person- 
ally liable  for  the  debt  la  prayed,  the  court 
has  Jurisdiction,  after  a  sale  of  the  mort- 
gaged premises,  to  enter  a  deficiency  against 
the  defendants  so  found  liable  on  a  motion 
therefor  by  the  plaintiff.  Patrick  v.  Na- 
tional Bank  of  Commerce,  63  Neb.  200  (88 
N.  W.  183). 

837.  (1901.)  The  lack  of  authority  of  a 
mortgagee  to  maintain  an  action  at  law  for 
a  deficiency  after  foreclosure  is  not  a  de- 
fense necessary  to  be  pleaded,  but  should 
be  alleged,  or  at  least  proved  by  the  plain- 
tiff, as  without  such  authorization  the  ac- 
tion cannot  be  maintained.  Waugh  v.  New- 
en,  62  Neb.  438  (87  N.  W.  143). 

838.  (1903.)  Petition  in  action  for  de- 
ficiency against  a  purchaser  who  had  as- 
sumed the  mortgage  held  subject  to  demur- 
rer. Mann  v.  Burkland,  68  Neb.  269  (94  N. 
W.  116). 

839.  (1904.)  A  general  prayer  for  equit- 
able relief  In  a  petition  for  the  foreclosure 
of  a  mortgage,  followed  by  a  motI(m  for  a 

deficiency  Judgment,  notice  thereof  to  the 
defendant  and  his  appearance  to  contest  the 
same,  confer  Jurisdiction  upon  the  court  to 
render  a  deficiency  Judgment.  Smith  v. 
Allen,  72  Neb.  170  (100  N.  W.  129). 
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J.  DlapoBltlon  of  Frocaoda  and  Soiplnt. 
Oispoaition  iu  general. 

840.  (1896.)  Unless  otherwise  ordered. 
It  is  the  duty  of  the  sheriff  to  pay  the  pro- 
ceeds of  sale,  upon  confirmation,  directly  to 
the  persons  entitled  thereto  under  the  de- 
cree of  foreclosure.  Fire  A«<'n  of  Philadel- 
phia V.  Ruby,  49  Neb.  584  (68  N.  W.  939). 

841.  (1899.)  Upon  conflrmation  of  a 
mortgage-forecloaure  sale  it  is  the  duty  of 
the  sheriff  to  pay  the  amount  of  the  bid,  less 
costs,  to  the  person  entitled  thereto.  Fire 
As8'n  Of  PhiJadelpMa  v.  Bubv,  68  Neb.  730 
(79  N.  W.  723). 

Autborltjr  of  attorney. 

84S.  (1896.)  Questions  as  to  right  of 
plalntlfTa  attorney  In  a  foreclosure  suit  to 
release  a  sheriff  from  liability  for  paying 
the  proceeds  of  sale  to  a  third  person.  Fire 
A»B'n  of  Philadelphia  v.  Rutty,  49  Neb.  &84 
<68  N.  W.  939). 

843.  (1899.)  An  attorney,  by  vlrtae  of 
his  employment  to  prosecute  a  case,  has  no 

authority  to  bind  his  client  by  an  agree- 
ment that  the  purchaser  at  the  judicial  sale 
shall  pay  the  amount  of  bis  bid  to  a  third 
person  Instead  of  to  the  ofBcer  maldng  the 
Bale.  Fire  Asrn  of  Philadelphia  v.  Ruby, 
68  Neb.  730  (79  N.  W.  728). 

Application  to  mortgage  debt. 

844.  (1901.)  All  payments  made  on  the 
decree  prior  to  conflrmatlim  accrue  to  tlte 
benefit  of  the  mortgagor,  and  the  ezcesa  of 

the  sum  for  which  the  premises  sold,  after 
deducting  costs  and  the  amount  of  such  de- 
cree, with  interest,  less  the  payments  made 
thereon,  should  be  paid  to  the  mortgagor. 
Matth  V.  Shold,  62  Neb.  764  (87  N.  W.  908). 

845.  (1903.)  Before  a  plaintiff  in  a  fore- 
closure suit  can  recover  the  proceeds  of  a 
judicial  sale  on  his  decree,  he  must  show 
his  right  tbereto  by  proving  the  confirma- 
tion of  the  sale.  Craw  v.  Abrama,  68  Neb. 
553  (94  N.  W.  639). 

Debts   or   obligations   secured   by  same 
mortgage. 

846.  (1895.)  Where  the  holder  of  sev- 
eral notes  secured  by  the  same  mortgage 
transferred  a  portion  of  them  to  A  by  geo- 
eral  Indorsement,  and  thereafter  indorsed 
the  remaining  notes  without  recourse  to  B, 
all  the  notes  are  entitled  to  share  pro  rata 
in  the  distribution  of  the  fund  realized  from 
the  foreclosure  of  the  mortgage.  State  Bank 
Qf  O'Neill  V.  Mathewa,  45  Neb.  659  (63  N. 
W.  930;  60  Am.  St.  Rep.  665). 


847.  (1895.)  Whero  sareral  notes  le- 
cured  by  the  same  mortgage  are  assigned 
to  different  persons,  the  fact  tbat  the  notee 
first  to  mature  were  transferred  prior  to  {be 
transfer  of  the  remaining  notes  did  not 
imply  any  agreement  that  those  first  trans- 
ferred should  have  preference.  State  Bank 
Of  O'Xeill  V.  Mathewa,  46  Neb.  659  (63  N. 
W.  930;  60  Am.  St  Rep.  666). 

848.  (1901.)  Where  a  mortgage  is  given 
to  secure  three  notes,  and  at  the  date  of  the 
commencement  of  an  action  to  foreclose  the 
mortgage  the  note  first  maturing  is  on\- 
lawed,  so  that  no  personal  action  could  be 
maintained  thereon,  and  where  the  mort- 
gage security  does  not  sell  tor  sufficient  to 
pay  the  mortgage  debt,  the  court  should  di- 
rect the  proceeds  of  the  sale  to  be  applied, 
first,  to  the  payment  of  costs,  and,  second,  to 
be  ratably  distributed  in  discharge  of  all 
the  notes,  and  should  give  Judgment  for 
deficiency  against  the  defendants  only  for 
the  amount  remaining  unpaid  on  the  two 
not  barred  when  the  action  was  commeaced, 
after  such  ratable  application  of  the  pro- 
ceeds of  sale.  Patrick  v.  National  Bank  of 
ComiMrce,  63  Neb.  200  (88  N.  W.  183). 

Bight  to  surplos. 

849.  (1888.)  A  trust  l8  created  in  fiivor 
of  the  mortgagor  in  respect  to  residue  of 
property  after  claim  of  mortgagee  Is  satis- 
fied. Hamilton  v.  Lau,  24  Neb.  59  (87  N. 
W.  688). 

850.  (1896.)   The  fftct  that  a  Jnnlor 

mortgagee,  after  obtaining  a  decree  of  fore- 
closure, purchased,  before  Judicial  sale,  the 
first  mortgage,  does  not,  as  against  the  mort- 
gagor, entitle  the  former  to  apply  the  sur- 
plus proceeds  of  the  Judicial  sale  on  the 
first  mortgage.  Hooper  v.  Oa$tetter,  45 
Neb.  67  (68  N.  W.  186). 

851.  (1896.)  A  mortgagor  whoss  prop- 
erty was  sold  under  a  decree  of  foreclosure 
may  claim  the  surplus  proceeds  in  lieu  of 
his  homestead  exemption  any  time  before 
the  final  distribution  of  sveh  snrploi- 
Hooper  V,  OMtetter,  46  Neb.  67  (68  N.  V. 
135). 

862.  (1895.)  A  decree  rendered  In  a 
foreclosure  suit  Is  not  a  bar  to  mortgagor's 
right  to  have  the  surplus  proceeds  of  tbe 
sale  paid  to  him  in  Hen  of  his  homeatsad, 
since  the  question  of  homestead  rights  was 
not  Involved  in  the  foreclosure  suit  ffoo?^ 
V.  Castetter,  46  Neb.  67  (63  N.  W.  13S). 

868.  (1898.)  In  an  acUon  to  foreclose  a 
real  estate  mortgage  a  Junior  mortgage  was 
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made  to  a  party  and  was  defaulted.  A  de- 
em was  rendered,  sale  ordered,  made,  and 
confirmed.  Of  the  amount  of  the  purchase 
pries  there  was  a  surplus  after  satisfaction 
of  the  first  mortgage  Hen.  Subsequently  the 
owner  of  the  Junior  mortgage,  upon  whom 
Hrvlce  had  been  constructive,  was  allowed 
to  open  the  decree  and  answer.  The  an- 
Bwer  was  a  cross-bill,  by  which  a  forecloe- 
ure  of  the  second  mortgage  was  sought  and 
the  appropriation  of  the  surplus  of  the  pro- 
ceeds of  the  sale  to  the  satisfaction  thereot 
Beid,  That  as  against  the  owner  of  the 
equity  of  redemption  the  Junior  mortgagee 
was  entitled  to  such  suriiluB.  Under  the 
facts  and  conditions  whldi  prevailed  In  the 
foreclosure  suit  at  the  time,  the  procedure 
adopted  by  the  second  mortgagee  to  assert 
a  claim  to  the  surplus  of  the  proceeds  of  the 
sale  under  the  Uen  of  the  first  mortgage 
was  entirely  proper.  Men  v,  Robertson,  66 
Neb.  774  (77  N.  W.  408). 

854.  (1902.)  A  Junior  mortgagee  who 
has  not  been  made  a  party  to  a  suit  to  fore- 
close a  first  mortgage,  is  entitled  to  claim 
and  receive  any  money  resulting  from  the 
foreclosure  sale  and  remaining  In  the  sher- 
Iffs  hands,  after  the  first  mortgage  has  teen 
satisfied.  MiUigan  v.  Qcllen,  64  Neb.  661 
(90  N.  W.  641). 

866.  (1902.)  On  foreclosure  of  a  first 
mortgage  a  second  mortgagee  was  made  a 
party  and  served  by  publication  only.  She 
did  not  appear  In  the  action,  and  the  decree 
barred  her  equity  of  redemption.  On  a  sale 
under  the  decree  there  remained  a  surplus 
after  paying  the  costs  and  the  amount  found 
due  on  the  first  mortgage.  Held,  following 
Mo»s  V.  Robertgon,  66  Neb.  744,  that  the  Hen 
of  the  second  mortgage  was  transferred 
from  the  land  to  the  surplus,  and  that  the 
holder  oi  the  second  mortgage  was  entitled 
to  saiA  surplus  as  against  the  owner  of  the 
equity  of  redemption.  BobertaoA  v.  Brooks, 
«B  Neb.  799  (91  N.  W.  709). 

866.  (1902.)  On  foreclosnre  of  a  first 
mortgage  a  second  mortgagee  was  made  a 
party  and  served  by  publication  only,  the 
decree  barred  her  equity  of  redemption,  and 
on  a  sale  thereunder,  a  surplus  remained. 
Sold,  That  while  the  second  mortgagee  had 
a  Uen  on  the  surplus,  her  right  to  demand 
possession  thereof  did  not  accrue  until  her 
mortgage  was  foreclosed  and  the  amount 
due  thereon  judicially  determined,  and  the 
statute  of  limitations  would  not  commence 
to  mn  in  favor  of  those  who  had  wrong- 


fully converted  the  fund  until  such  foreclos- 
ure was  had.  Rohertaon  v.  Brooks,  66  Neb. 
799  (91  N.  W.  709). 

Proceeding  for  distribution. 

857.  (1897.)  A  motion  for  distribution 
should  properly  be  made  after  the  fund 
comes  Into  the  hands  of  the  olDcer  making 
the  sale  or  after  It  is  paid  into  court.  If  such 
be  Qie  order.  If  made  earlier  the  court  may 
refuse  to  entertain  It,  but  if  overruled  on 
the  ground  that  It  is  premature,  the  order 
should  be  without  pre]udlce  to  a  later  ap- 
plication. Clark  d  Leonard  Investment  Co. 
ff.  Way,  62  Neb.  204  (71  N.  W.  1021). 

 Parties. 

858.  (1897.)  A  lien-holder  not  a  party 
to  a  foreclosure  suit  has  no  standing  by  In- 
tervention on  motion  for  distribution  to  ask 
that  the  purchase  money  be  applied  to  the 
satisfaction  of  his  lien.  Clark  A  Leonard 
Irwestment  Co.  v.  "Way,  62  Neb.  204  (71  N. 
W.  1021). 

859.  (1904.)  Upon  the  foreclosure  of  a 
mortgage,  and  a  sale  and  oonflrmation 
thereunder.  If  a  surplus  remains  after  the 
payment  of  the  mortgage  debt  and  costs, 
the  district  court,  in  Its  equitable  Jurisdic- 
tion, has  full  power,  upon  an  application  be- 
ing made  for  a  distribution  of  the  surplus, 
to  bring  In  all  parties  necessary  to  a  deter- 
mination of  the  ownership  of  the  fund,  and 
to  try  and  determine  that  question,  tfon- 
tagw  V.  UarvMda,  71  Neb.  806  (99  N.  W. 
663). 

LUblUty  of  sheriff  for  faUure  to  ooUect' 
or  turn  over  purchase  price. 

860.  (1889.)  Where  at  foreclosure  sale 
the  property  was  bid  in  for  an  amount  not 
more  than  sulllcient  to  satisfy  tlie  first  and 
second  liens  as  found  by  the  decree,  the 
sheriff  who  made  the  sale  cannot  at  the  in- 
stance of  a  third  llen-holder  be  amerced  for 
failure  to  pay  the  proceeds  Into  court  Rw- 
sell  V.  Orlme*,  27  Neb.  812  (44  N.  W.  107). 

861.  (1891.)  R.  had  a  mortgage  for  a 
large  amount  upon  certiUn  real  estate.  B. 
also  had  a  second  mortgage  on  said  real  es- 
tate and  a  first  lien  on  other  real  estate.  H. 
also  had  a  second  mortgage  on  said  real  es- 
tate. There  were  also  junior  mortgages. 
An  action  was  brou^t  by  B.  to  foreclosa 
his  mortgage  and  other  mortgages,  but  R.'b 
mortage  not  being  due  he  was  not  made  a 
party.  A  sale  was  had  under  the  decree  of 
foreclosure  and  the  land  purchased  by  H. 
for  11400.   The  aale  was  confirmed  and  a 
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deed  made  to  H.  In  the  meantime  R.  had 
purchased  the  decree  ot  B.  and  obtained  a 
quitclaim  deed  from  H.  upon  paying  him 
the  amount  of  his  claim  and  costs,  there  be- 
ing testimony  tending  to  show  that  the  aim 
of  R.  vas  to  aid  the  mortgagor  in  the  pay- 
ment of  the  claims.  With  this  understand- 
ing, apparently,  the  sheriff  made  a  deed  to 
H.  without  exacting  from  him  the  purchase 
money.  In  a  proceeding  by  R.  to  amerce  the 
sheriff  for  not  paying  over  the  amount  due 
on  B.'s  decree,  held,  upon  the  foregoing 
facts,  that  the  sheriff  was  not  liable.  Rus- 
seU  V.  anme$,  31  Neb.  784  (48  N.  W.  905). 

862.  (1896.)  In  an  acUon  against  an 
ofBcer  for  failure  to  pay  the  proceeds  of  a 
forecloBure  sale  to  the  party  entitled,  the 
olBcer,  admitting  in  his  answer  the  receipt 
of  the  money,  does  not  discharge  himself 
from  liability  by  showing  that  he  paid  orar 
to  the  clerk.  Fire  Aaa'n  of  Philadelphia  v. 
Rubv,  4»  Neb.  584  (68  N.  W.  939). 

K.  Berlew. 

Appellate  jurisdiction. 

863.  (1900.)  The  supreme  court  cannot 
review  a  decree  of  foreclosure  when  the 
same  was  rendered  more  than  two  years 
prior  to  the  perfecting  of  the  appeal.  Cox 
V.  Parrotte,  59  Neb.  701  (82  N.  W.  7). 

Decisions  reriewmbla. 

864.  (1894.)  The  ruling  of  a  district 
court,  in  recalltttg  an  order  of  sale  and  per- 
mitting defendant  to  file  a  stay  In  a  fore- 
closure suit  after  twenty  days  from  rendi- 
tion of  the  decree  Is  a  final  order  affecting 
a  substantial  right,  and  may  be  reviewed 
on  error,  ^tate,  ex  rel.  Harrit.  v.  Lafiin,  40 
Neb.  441  (68  N.  W.  936). 

866.  (1897.)  In  a  foreclosure  proceed- 
ing, an  order  adjudging  the  mortgage  void 
and  continuing  the  case  for  a  hearing  on 
defendant's  liability  for  the  debt,  is  appeal- 
able. Framce  v.  Bell,  62  Neb.  57  (71  N.  W. 
984). 

866.  (1900.)  A  decree  foreclosing  a  real 
estate  mortgi^,  with  proTisions  for  sale, 
is  a  final  order.  Schuyler  Buildino  £  Loan 
A*s'«  V.  Fulmer,  61  Neb.  68  (84  N.  W.  609). 

867.  (1901.)  A  decree  in  a  foreclosure 
that  If  the  sale  of  the  property  was  insuffi- 
cient to  pay  the  indebtedness  the  sheriff 
should  spe<dfy  tbe  deficiency  and  upon  con- 
firmation of  his  report  execution  Issue 
therefore  against  appellants,  is  not  appeal- 
able as  a  final  order.  Parmele  v.  Schroeder. 
61  Neb.  663  (86  N.  W.  662;  87  Am.  St.  Rep. 
466). 


868.  (1901.)  A  judgment  fixing  the  per- 
sonal liability  of  a  defendant  in  a  foreclos* 
ure  suit,  can  be  reviewed  only  after  a 
deficiency  judgment  has  been  rendered.  Ifa- 
tional  Life  Ins.  Go.  v.  Fitzgerald,  61  Neb. 
692  (86  N.  W.  948). 

869.  (1901.)  Objections  to  the  regularity 
of  a  decree,  which  is  not  appealed  from  and 
where  personal  jurisdiction  is  shown,  can- 
not be  heard  on  appeal  from  an  order  con- 
firming sale  ot  real  estate  made  pursuant 
to  the  decree.  Nebratka  Loan  &  Trxai  Co.  r. 
Dickeraon,  1  Unof.  622  (95  N.  W.  774). 

870.  (1902.)  The  action  or  non-actios 
of  a  trial  court  on  a  motion  to  vacate  a 
decree  in  foreclosure  cannot  be  reviewed 
on  an  appeal  from  a  final  order  of  confir- 
mation of  a  judicial  sale.  Omaha  Loan  A 
Trust  Co.  V.  Walem,  64  Neb.  89  (89  N.  W. 
623). 

Bight  of  renew. 

871.  (1881.)  Taltlng  a  stay  Is  a  waiver 
of  error  in  the  foreclosure  proceedings. 
Miller  V.  Byera,  11  Neb.  474  (9  N.  W.  645). 

872.  (1896.)  In  an  action  to  foreclose 
mortgages,  persons  who  were  made  defend- 
ants upon  allegations  charging  them  with 
being  the  owners  of  the  equity  of  redemp- 
tion, but  against  whom  no  personal  relief 
was  sought,  cannot  be  heard  to  complain 
of  a  decree  affecting  merely  the  land  when 
by  their  pleadings  they  have  disclaimed  all 
interest  therein.  Myere  v.  Mahoney.  43 
Neb.  208  (61  N.  W.  580). 

873.  (1900.)  In  a  foreclosure  suit,  a  de- 
fendant who  is  adjudged  liable  for  any  de- 
fltdency  remaining  after  a  sale  of  the  prop- 
erty may  file  wcoeptlons  to  the  appraise- 
ment without  forfeiting  his  right  to  appeal 
from  the  final  Judgment  in  the  case.  Par- 
mele D.  atihroeder,  69  Neb.  663  (81  N.  W. 
506). 

874.  (1906.)    The  purchaser  of  an  eqnlty 

of  redemption  has  an  interest  that  win 
support  the  right  to  appeal  a  foreclosure. 
Street  v.  Smith,  76  Neb.  434  (106  K.  W. 

472). 

Presentation    and    reserration    In  lower 
court  of  grounds  of  review. 

875.  (1890.)  Before  error  can  be  predi- 
cated apon  the  failure  of  a  dlMrict  court  to 
render  a  deficiency  judgment,  it  most  ap- 
pear that  the  court  refused  to  render  cmw 
when  requested  to  do  so.  Brovenlee  v. 
Davidaon,  28  Neb.  785  (45  N.  W.  51). 

876.  (1892.)   Where  a  defendant  under 


Digitized  by 


1877 


MORTOAaES. 


S800 


a  foreclosure  sale  of  real  estate  fails  to 
object  to  an  order  of  confirmation  after 
notice  of  a  role  to  show  cause  why  the  sale 
should  not  be  confirmed,  he  cannot  have 
the  confirmation  reviewed  in  supreme  court. 
State,  ex  rel.  McCloshy,  v.  Doane,  35  Neb. 
707  (58  N.  W.  611). 

877.  (1893.)  Where  the  averment  that 
no  proceedings  have  been  had  at  law,  for 

the  collection  of  the  debt,  has  been  omitted 
from  a  petition  to  foreclose  a  mortgage,  the 
objection  must  be  made  before  rendition  of 
decree.  Henry  di  Coqtstoorth  Co.  v.  Jfo* 
CvrOv,  36  Neh.  869  (65  N.  W.  261). 

878.  (1893.)  Where  a  decree  of  fore- 
closure was  rendered  April  18,  1892,  with- 
out objection,  and  a  sale  had  thereunder 
also  without  objection,  and  deficiency  Judg- 
ment rendered  June  26,  1893,  it  is  then  too 
late  to  take  a  bill  of  exceptions  to  the  orig- 
inal decree.  State,  ex  rel.  Coffman,  v.  Wat- 
ton,  88  Neb.  496  (67  N.  W.  18). 

879.  (1896.)  Objections  to  the  conflrmar 
titm  of  a  sale  of  real  estate  must  be  spe- 
cifically assigned  in  the  motion  filed  in  the 
lower  court  to  vacate  the  sale,  or  they  will 
be  unavailing.  Eckluna  v.  WUIU^  44  Neb. 
129  (62  N.  W.  493). 

880.  (1896.)  The  supreme  court  cannot, 
either  on  appeal  or  error,  say  that  the  dis- 
trict court  should  or  should  not  have  set 
aside  a  sale  for  any  reason  or  Irregularity 
appearing  in  the  record,  unless  such  reason 
or  Irregularity  was  urged  upon  the  dls- 
trtct  court  as  a  reason  for  Its  action.  Booper 
V.  Oaatetter,  46  Neb.  67  (63  N.  W.  136.). 

881.  (1895.)  In  reviewing  the  action  of 
the  district  court  in  refusing  to  set  aside  a 
sale,  the  supreme  court  can  consider  only 
whether  the  district  court  erred  In  refusing 
to  set  aside  the  sale  on  the  specific  ,  grounds 
assigned  for  that  purpose  in  the  motion 
filed  in  the  court  below.  Hooper  v.  Caatet- 
ter,  45  Neb.  67  (63  N.  W.  136). 

882.  (1896.)  On  an  wpeal  from  an  order 
confirming  a  sale,  the  supreme  court  will 
consider  only  the  specific  objections  made 
In  the  district  court  to  such  confirmation. 
Creighton  Univerti^  v.  Mulvihill,  49  Neb. 
577  (68  N.  W.  931). 

888.  (1887.)  The  supreme  court.  In  re- 
■viewing  the  Judgment  of  a  district  court 
ccmflrmlng  a  judicial  sale,  will  not  consider 
any  objection  to  the  confirmation  of  such 
sale  which  was  not  brought  to  the  attention 
of  the  dlstrlot  court  In  the  motion  to  set 


such  sale  aside,  ycbraaka  Land,  StocJt- 
Orowing  d  Investment  Co.  v.  Cutting,  51 
Neb.  647  (71  N.  W.  312). 

884.  (1898.)  Objections  to  the  confir- 
mation of  a  sale  of  real  estate  not  urged  in 
the  lower  court  will  be  unavailing  in  this 
court  PhiladelpMa  Mortgage  d  Trust  Co. 
V.  Mocfcett.  65  Neb.  323  (75  N.  W.  845); 

.(1900)  Pearson  v.  Badger  Lumber  Co.,  60 
Neb.  167  (82  N.  W.  374);  (1900)  Ashpole  v. 
Hallgren,  60  Neb.  196  (82  N.  W.  623); 
(1903)  Walker  v.  Fitzgerald,  69  Neb.  62  (95 
N.  W.  32);  (1903)  Nebraska  Loan  d  Trust 
Co.  V.  Coming,  4  Unot.  364  (94  N.  W.  1186). 

885.  (1898.)  On  an  appeal  from  an 
order  confirming  a  sale  this  court  will  com- 
sider  only  objections  specifically  made  in 
the  district  court,  and  this  whether  the  ir- 
regularity compliUned  of  appeared  on  the 
face  of  the  record  or  was  dls<^osed  by 
evidence  alfwnde.  Toscan  v.  Devries,  57 
Neb.  276  (77  N.  W.  669). 

886.  (1900.)  Objections  to  the  confirma- 
tion of  sale  oC  real  estate  must  be  specif- 
ically assigned,  and  called  to  the  attention 
of  the  trial  court,  in  order  to  enUtle  them 
to  be  considered  in  this  court  Bemheimer 
V.  Homer,  59  Neb.  733  (82  N.  W.  18). 

887.  (1900.)  Objections  to  the  appraise- 
ment of  property  made  for  the  purpose  of 
Judicial  sale,  or  to  the  confirmation  of  sndi 
sale,  must  be  brou^t  to  the  attention  of 
the  district  court,  and  Its  ruling  obtained 
thereon  to  entitle  the  same  to  be  cmsld- 
ered  on  review.  Green  v.  Paul,  60  Neb.  7 
(82  N.  W.  98). 

888.  (1901.)  A  ground  for  setting  aside 
a  judicial  sale  Is  unavailing  on  review, 
unless  the  same  was  presented  to  the  court 
b^ow.  Hawver  v.  Parktoay  AeoJ  Estate  Co., 
62  Neb.  604  (87  N.  W.  312). 

889.  (1908.)  Whether  a  defendant  in  a 
suit  to  tbreclose  a  mortgage,  who  has  not 
raised  the  point  In  any  way  in  the  trial 
court,  should  be  heard  to  complain  on  ap- 
peal that  the  petition  lacks  the  required 
averment  that  no  proceedings  have  been 
had  at  law,  where  the  plsintlff  waa  per^ 
mltted  to  Introduce  evidence  tending  to 
to  show  such  fact  without  objection  and 
the  cause  was  tried  upon  the  theory  that  It 
was  in  issue,  guwre.  Ure  v.  Bunn,  3  TJaot. 
61  (90  N.  W.  904). 

Taking  and  perfecting  appeal. 

890.  (1895.)  Where,  upon  tbe  ooBflmUb- 
Htm  of  sale  ot  real  estate  made  onder  a 
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decree  foreclosing  a  mortgage,  the  cotirt 
rendera  a  Judgment  for  the  amount  of  the 
deflciency  and  awards  execution  therefor, 
the  penalty  of  a  supersedeas  bond  on  ap- 
peal from  the  order  of  confirmation  is  not 
required  to  tw  double  the  amount  of  the  de- 
ficiency Judgment,  but  must  be  In  such  sum 
as  the  court  or  Judge  shall  fix,  and  condi- 
tioned as  prescribed  by  the  third  sabdlri- 
slon  of  section  677  of  the  code  of  civil  pro- 
cedure. Kountge  V.  Srcle,  4S  Neb.  288  (63 
N.  W.  804). 

Xffect  of  appeal. 

891.  (1879.)  Where  a  proper  supersedeu 
bond  for  an  appeal  from  an  order  of  oim- 
flrmattmi  Is  duly  filed  and  approved,  execu- 
tion cannot  be  Issued  upon  the  deficiency 
Judgment  until  the  bond  la  set  aside  or 
modified,  or  the  appellant  fails  to  perfect 
his  appeal,  or  the  appeal  Is  determined. 
State  Bank  v.  Oreen,  8  Neb.  297;  (1895) 
Kountite  v.  SrOt,  46  Neb.  388  (63  N.  W. 
804). 

892.  (1886.)  When  a  decree  of  foreclos- 
ure of  mortgage  Is  rendered  In  the  district 
court  and  the  amount  of  the  supereedeaa 
bond  tor  an  appeal  to  the  supreme  court 
Is  fixed  1^  the  district  court,  cueh  bond.  In 
order  to  act  as  a  supersedeas,  must  con- 
tatn  the  conditions  preecribed  by  law, 
•otherwise  It  Is  the  duty  of  the  clerk  of  the 
«ourt  rendering  the  decree  to  Issue  order 
of  sale  on  demand  and  payment  or  tender 
■of  fees.  State,  ex  ret.  Lucae,  v.  ThieJe,  19 
Neb.  S80  (27  N.  W.  109). 

893.  (1886.)  When  a  supersedeas  bond* 
In  an  appeal  from  a  decree  of  foreclosure, 
does  not  contain  all  of  the  c<»idltlons  pre- 
scribed  by  law,  the  clerk  of  the  court  ren- 
dering Uie  decree  of  sale  of  the  premises 
will  be  compelled  by  mandamni  to  Isstw 
the  order  of  such  sale.  State,  ex  rel  Luoat, 
u.  TMeU,  19  Neb.  220  (27  N.  W.  109). 

894.  (1894.)  Filing  approved  super* 
eedeas  bond  below  and  petition  In  error  In 
supreme  court  does  not  suspend  an  order 
of  the  district  court  recalling  an  order  of 
sale  and  permitting  defendant  to  file  stay 
after  twenty  days  from  rendition  of  decree 
■of  foreclosure.  State,  ex  rel.  Sarrtt,  v.  Laf' 
Hn,  40  Neb.  441  (58  N.  W.  936). 

896.  (1902.)  In  an  error  proceeding 
from  a  decree  of  the  district  court  foreclos- 
ing a  real  estate  mortgage,  an  undertaking 
which  does  not  provide  for  the  payment 
of  "the  value  of  the  use  and  occupation  of 
the  property"  is  not  effective  as  a  super- 
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eedeas.  Collins  v.  Brown,  64  Neb.  173  (89 
N.  W.  754;  (1903)  Walker  V,  FUageraU,  » 
Neb.  62  (96  N.  W.  32). 

896.  (1905.)  The  court  making  an  order 
granting  a  writ  of  assistance  in  a  torados- 
ure  suit  may.  in  bis  discretion,  allow  It  to 
be  superseded  upon  condition  that  the  vf- 
pellant  give  a  bond  for  the  payment  of  a 
reasonable  rent  for  the  use  and  occupa- 
tion of  the  premises  during  the  pendency  of 
his  appeal.  Etcritt  v.  MichaeUon,  7S  Meb. 
640  (106  N.  W.  1016). 

897.  (1906.)  The  sUtute  prior  to  the 
recent  amendment,  allowed  the  supersedeas 
of  a  decree  confirming  a  sale  upon  b>re- 
doanre  of  mor^»ge  by  giving  a  waste  and 
cost  bond  <mly.  and  the  purchaser  at  such 
sale  could  not  recover  tor  the  use  of  the 
premises  while  the  order  of  conflrmatloD 
was  so  superseded,  pending  an  appeal,  eveo 
though  the  appeal  was  voluntarily  dismissed 
by  the  appellant  Wester/lelA  v.  South 
OMoAtf  Loan  4  BwllUnp  Jjt'n,  7S  Neb.  68 
(107  N.  W.  1010). 

Taxes  p«idin{f  appeaL 

898.  (1897.)   The  tlUe  of  the  purchaser. 

where  there  is  an'  appeal  from  the  order  of 
confirmation,  relates  back  an  afflmiance  at 
least  as  far  as  that  order,  and  he  may  not 
deduct  from  the  amoxmt  of  his  bid  sums 
which  he  has  paid  oa  account  of  taxes  be- 
coming liens  (nt  the  property,  and  interest 
accruing  on  a  senior  mortgage  subject  to 
which  he  bought,  between  the  time  of  ooa- 
firmatlon  and  the  time  of  afflrmance  or 
dismissal  of  appeal.  Clark  d  Leonard  /«• 
vestment  Co.  v.  Way,  62  Neb.  204  (71  N. 
W.  1021). 

Beeord. 

899.  (1880.)  Although  a  mortgage  tt- 
tached  tS  a  petlUon  seeking  Its  foreclosnr* 

may  be  defective  In  Its  execution,  yet,  upon 
appeal  to  the  supreme  court,  if  the  UIl  of 
exceptions  is  silent  as  to  the  introdactioe 
in  evidence  of  the  instrument  Itself,  It  wU 
be  presumed  that  the  decree  below  wu 
baaed  on  sufficient  evidence.  Davenport 
Plow  Co.  V.  Mewii.  10  Neb.  817  (4  N.  W. 
1069). 

900.  (1894.)  On  appeal  from  ao  order 
confirming  a  sale,  alleged  errors  relating  to 
the  decree  will  be-  ^regarded  where  the 
transcript  contidns  no  record  prior  to  tto 
decree.  Nehratka  Loan  d  Trutt  Co.  ff. 
Hamer,  40  N«b.  281  (68  N.  W.  696). 

901.  a894.)   The  flUng  of  the  smoont 
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due  the  mortgagee  for  repairs  cannot  be  re- 
viewed, since  the  evidence  upon  which  the 
same  was  based  is  not  contained  In  the 
bill  of  exceptions.  Morrow  v.  Jonea,  41  Neb. 
867  (60  N.  W.  369). 

902.  (1897.)  Questions  of  fact  cannot  be 
considered  on  appeal  from  a  confirmation 
of  a  Judicial  sale  where  there  Is  presented 
no  proper  evidence  that  tbe  alleged  facts 
ever  existed.  Iowa  Loan  d  Trust  Co.  v. 
W<aker,  50  Neb.  667  (70  N.  W.  243). 

903.  (1900.)  A  moUon  to  vacate  a  sale, 
when  filed,  la  a  put  of  the  record  and 
Bhonld  not  be  embodied  In  the  bill  of  ex- 
ceptions.   ManOell  v.  WeUlin,  69  Neb.  699 

(82  N.  W.  6). 

904.  (1901.)  An  order  confirming  a  sale 
of  real  estate  is  presumed,  fn  the  absence 
of  a  bill  of  exceptions,  to  have  been  sup- 
ported by  Bufflcient  evidence.  Keeler  v. 
Mantcarrm,  61  Neb.  663  (85  N.  W.  839). 

905.  (1901.)  An  order  vacating  an  ap- 
praisement of  real  estate  being  sold  under 
an  order  of  sale  in  foreclosure  proceedings, 
entered  on  the  application  of  the  plalntlflF, 
on  tbe  ground  that  one  of  the  appraisers 
was  not  a  freeholder,  will,  in  the  absence 
of  the  evidence  on  which  the  order  was 
made,  be  conclusively  presumed  to  have 
been  made  upon  a  showing  amply  sufficient 
to  sustain  the  action  taken.  Ackerman  v. 
AWcntfer,  62  Neb.  700  (87  N.  W.  643). 

906.  (1901.)  On  appeal  from  an  order 
on  foreclosure  allowing  mortgagor  to  culti- 
vate and  remove  crops  where  no  transcript 
l8  presented  the  order  will  be  afllrmed. 
Ketchum  v.  Harri$on,  62  Neb.  709  (87  N. 
W.  B45). 

907.  (1902.)  Objections  to  an  appraise- 
ment are  unavailable  unless  the  evidence 
ottered  thereon  is  preserved  In  bill  of  ex- 
ceptions. Simpaon  v.  Snook,  2  TTnot  412 
(89  N.  W.  168). 

iO$.  (1902.)  To  require  the  reversal  of 
an  order  confirming  a  sale  of  property  under 
a  decree  of  foreclosure,  error  must  afflrma- 
tlTeljr  appear  from  the  record.  Btaffori  v, 
Harmon,  2  Unof.  528  (89  N.  W.  380). 

909.  (1902.)  Where  the  bill  of  excep- 
tions Is  quashed,  and  tbe  sherlfTs  return  of 
sale  of  mortgaged  premises  shows  compll- 
Slice  with  the  law,  no  objections  that  ap- 
praisal was  too  low  and  was  fraudulent,  can 
be  considered.  Janoaka  v.  Pickard,  3  Unof. 
289  (91  N.  W.  621). 


Bevlew. 

910.  (1879.)  Where,  In  a  foreclosure 
proceeding  a  party  defendant  claims  abso- 
lute title  in  himself  and  no  title  In  the  mort- 
gagor, he  cannot  on  appeal  deny  the  power 
of  the  trial  coart  to  pass  upon  the  Issue  as 
presented.  Lounabury  v.  Catron.  8  Neb. 
469. 

911.  (1901.)   Whether  a  mortgagor  Is 

personally  liable  for  the  debt  secured  by  the 
mortgage.  Is  a  questitm  that  does  not  arise 
on  an  appeal  from  a  decree  of  foreclosure. 
Morrit  V.  Linton,  61  Neb.  687  (86  N.  W. 
565). 

912.  (1901.)  Where  an  order  of  confir- 
mation is  entered  on  the  records  of  the  court 
and  a  party  appeals  therefrom.  It  will  not 
be  reversed  on  the  ground  that  it  does  not 
affirmatively  appear  that  the  Judge  directed 
the  clerk  to  make  such  entry.  Hartauff  v. 
SU99,  2  Unof.  145  (95  N.  W.  1070). 

913.  (1903.)  Where  on  an  appeal  from 
an  order  of  confirmation  of  sale  of  real  es- 
tate made  in  pursuance  of  a  decree  In 
foreclosure  proceedings,  certain  sections  of 
the  code  providing  for  the  appndsal  of  real 
property  sold  under  Judicial  proceedings 
are  challenged  as  unconstitutional  and  It 
appears  that  the  determination  of  the  ques- 
tion can  avail  the  appellants  nothing,  the 
validity  of  the  sections  thus  challenged  will 
neither  be  investigated  nor  detrmlned. 
Green  v.  Dosrwald.  69  Neb.  698  (96  N.  W. 
634). 

——Persons  entitled  to  allege  error. 

914.  (1896.)  A  party  who  has  consented 
to  a  decree  of  foreclosure  and  a  Bale  there- 
under cannot  be  heard  on  appeal  to  ques- 
tion the  correctness  of  the  decree  in  so  far 

'  as  It  was  authorized  by  his  own  stipulation. 
Hayden  v.  Lincoln  City  Electrio  JS.  Co.,  43 
Neb.  680  (62  N.  W.  73). 

 Presumptions. 

915.  (1897.)  It  will  not  be  presumed  that 
bidders  were  misled  by  a  variance  between 
the  decree  and  the  order  of  sale.  McKiniey- 
Lanning  Loan  d  Tnat  Oo.  v.  Bamer,  62 
Neb.  709  (72  N.  W.  1048). 

916.  (1898.)  If  a  special  master  ap- 
pointed to  make  a  Judicial  sale  is  required 
to  take  an  oath,  it  will  be  presumed.  In 
the  absence  of  any  showing  to  the  contrary, 
that  such  oath  was  taken.  Tofcon  v.  Dev- 
riet,  57  Neb.  276  (77  N.  W.  669). 

917.  (1899.)  If  In  the  record  presented 
to  this  court  In  an  appeal  from  an  order  of 


Digitized  by 


1 918  MORTQ 

confirmation  of  a  sale  of  real  estate  under 
decree  of  foreclosure  there  Is  no  evidence 
that  the  property  sold  consisted  of  sep- 
arate tracts  or  lots,  It  wlU  be  presumed 
that  the  officer  who  conducted  the  sale  did 
his  duty  In  a  lawful  manner  and  that  his 
otter  and  sale  of  It  as  a  whole  or  one  piece 
of  property  was  proper.  Michigan  Mutual 
Life  Ina.  Co.  v.  BicMer,  68  Neb.  463  (78  N. 
W.  932). 

918.  (1900.)  An  order  denying  a  motion 
to  vacate  an  appraisement  as  too  low  will, 
in  the  absence  of  a  bill  of  exceptions,  be 
presumed  to  be  correct.  Johnston  v.  Oraig, 
61  Neb.  98  (84  N.  W.  606). 

919.  (1901.)  Where  the  record  1b  dlent 
as  to  the  filing  of  a  copy  of  appraisement  on 
foreclosure,  it  wilt  *be  presumed  It  was  duly 
filed.  Bostwick  v.  Keller,  62  Neb.  816  (87 
N.  W.  1060). 

920.  (1902.)  All  presumptions  will  be 
Indulged  in  favor  of  0ie  faimeas  of  an  ap- 
praisement made  by  a  sherilt.  DeOroot  v. 
WiUon,  63  Neb.  423  (88  N.  W.  657). 

921.  (1902.)  When  objections  are  made 
to  an  order  of  confirmation  of  sale  of  real 
estate  made  in  Judicial  proceedings,  and 
the  grounds  of  objections  do  not  appear  In 
the  record,  it  will  be  presumed  that  no 
valid  objection  was  presented,  and  the  order 
appealed  from  wilt  accordingly  be  affirmed. 
FaWrom  «.  Bmning,  64  Neb.  339  (S»  N.  W. 
1183). 

982.  (1901.)  Where  several  writs  were 
Issued  to  the  sheriff  commanding  him  to  ex- 
ecute a  decree  of  toredosnre,  the  presamp- 
tl<ni  is,  nothing  appearing  to  the  contrary, 
that  the  appraisement  under  which  the  sale 
was  made  was  valid.  OmoAa  Vat.  Banh  v. 
Smien,  64  Neb.  444  (90  N.  W.  211). 

923.  (1902.)  Where  the  treasurer,  upon 
due  application  by  the  sheriff,  furnishes  two 
certificates  of  the  amount  of  taxes  due  upon 
the  lands  to  be  sold,  the  later  certificate 
will  be  presumed  to  be  correct.  Wright  v. 
Patrick.  2  Unof.  696  (89  N.  W.  746). 

924.  (1092.)  Where  It  appears  from  the 
record,  that  after  apprafsals  of  property 
for  sale  under  foreclosure,  order  of  sale  was 
recalled,  and  under  another  order  of  sale 
the  property  was  again  appraised,  and  was 
finally  sold  under  a  third  order,  in  the  ab- 
sence of  any  showing  to  the  contrary.  It 
will  be  presumed  that  the  property  brought 
two-thirds  the  amount  of  each  appraise- 
ment.  BotoAitch  v.  O'Linn,  3  Unof.  202  (91 
N.  W.  623). 


VQES. 

 QnestionB  of  ftwrt,  verdict  and  find- 
ings. 

925.  (1892.)  In  an  actlMi  to  foreclose  a 
mortgage  upon  real  estate,  the  Jury  found 
that  the  purported  maker  did  not  sign  either 
the  note  or  mortgage,  and  the  verdict  b^sg 
set  aside,  autistanUally  the  same  findings 
were  made  by  the  trial  court  A  number 
of  genuine  signatures  of  the  defendant  were 
submitted  to  the  Jury  and  court  for  a  oom- 
parlson  of  handwriting,  and  such  signatures 
are  preserved  In  the  record;  but  the  proof 
falls  to  reach  that  degree  of  certainty  to 
show  tiiat  the  Judgment  of  the  court  below 
Is  clearly  wrong.  Capttat  Vat  Bank  v.  Wit- 
Hams,  35  Neb.  410  (53  N.  W.  202). 

926.  (1898.)  The  finding  of  a  district 
court  upon  confilcting  evidence  that  an  ap- 
praisement was  not  fraudulent  will  ordi- 
narily be  sustained  on  review.  Anuukeag 
Savingi  Bank  v.  BoUnt,  63  Neb.  776  (74  N. 
W.  261). 

927.  (1901.)  Wh«^  the  evidence,  ad- 
duced on  the  hearing  of  objections  to  an  ap- 
praisement because  the  valuation  Is  too 
low,  Is  conflicUng,  If  the  finding  of  the 
court  has  substantial  support  it  will  not  be 
disturbed.  National  Bank  of  ComvKrce  v. 
Kinkead,  61  Neb.  264  (85  N.  W.  70). 

928.  (1902.)  A  finding  of  the  court,  on 
tke  objection  that  the  appraisement  of 
property  sold  at  Judicial  sale  Is  too  low. 
based  on  a  confilct  of  evidence,  iriU  not 
disturbed  or  reviewed,  unless  the  evidence 
clearly  shows  that  there  was  fraud  in  tJie 
appraisement.  Andreios  v.  Lindley,  63  Neb. 
692  (S8  N.  W.  869). 

929.  (1902.)  Where  the  trial  court  finds, 
upon  the  evidence,  that  the  land  was  sold 
to  the  highest  bidder  actually  present  at 
the  sale,  such  finding  will  not  be  disturbed 
unless  it  is  clearly  wrong.  Franklin  Coimty 
Bank  V.  Everett,  3  Unof.  379  (91  N.  W.  495). 

 Harmless  error. 

930.  (189S.)  A  defendant,  appealing  from 
an  order  confirming  a  Judicial  sale  of  land, 
cannot  be  heard  to  complain  that  his  Inter- 
est was  not  singled  out  for  appralsemoit 
when  the  appraisement  was  the  total  value 
of  the  land  less  only  Hens  which  from  their 
nature  would  have  to  be  deducted  from  such 
defendant's  interest.  7'o«can  v.  Devrie*,  ST 
Neb.  276  (77  N.  W.  669). 

Effect  of  reversal  after  distribution  of  pro- 
ceeds. 

931.  (1903.)  Where  on  foreelosnie  of 
two  mortgages,  one  held  to  be  prlw  to  tks 
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other,  and  pendi"s  appeal  by  the  morteasor, 
the  premises  are  sold,  and  on  appeal  the 
lien  decreed  to  be  a  prior  Hen  by  the  dis- 
trict court  Is  rerersed,  and  the  Hen  of  the 
second  mortgagee  affirmed,  the  bolder  of 
Buch  second  Hen  is  entitled  to  the  satlsfac- 
tioD  of  her  Hen  as  against  the  mortgagor 
who  sues  the  holder  ot  the  first  decreed 
Hen  and  who  has  saUsfled  his  claim  from 
the  foreclosure.  Pierce  v,  Atwood,  67  Neb. 
296  (93  N.  W.  153). 

Zifability  on  supersedeas  bond. 

932.  (1898.)  A  bond  given  to  supersede 
an  order  appointing  a  receiver  in  foreclos- 
ure proceedings,  which  is  conditioned  to 
pay  rents  and  profits,  Is  a  contract  to  ac- 
count for  the  fair  rental  value  of  the  prem- 
ises. Lowe  V.  Riley.  57  Neb.  252  (77  N.  W. 
758). 

933.  (1898.)  Where  the  appellants  ex- 
ecuted  a  waste  bond,  supposing  they  had 
thereby  superseded  the  order  of  the  court 
appointing  a  receiver  for  the  premises  of 
which  they  were  in  possession  pending  an 
apireal  In  foreclosure  proceedings,  and  sub- 
sequently the  court  permitted  them  to  re- 
main in  possession  of  the  premises  upon 
their  executing  a  bond  superseding  the 
court's  order  appcdotlng  a  receiver,  condi- 
tioned that  they  would  account  for  and  pay 
into  court  the  rents  and  profits  of  the  prem- 
ises during  the  time  the  receivership  was 
suspended  if  the  order  appointing  the  re- 
ceiver should  be  finally  affirmed,  held,  that 
the  second  bond  was  not  Invalid  for  want 
of  consideration.  Lowe  v,  Riley,  67  Neb. 
258  (77  N.  W.  758). 

934.  (1898.)  From  a  decree  foreclosing 
a  real  estate  mortgage  an  appeal  was  taken 
to  tbe  supreme  court  Pending  the  appeal 
the  district  court  appointed  a  receiver  with 
power  to  take  possession  of  the  property 
involved,  and  collect  the  rents.  Appellants 
superseded  this  last  order  by  giving  a  bond 
to  account  for  and  pay  into  couurt  for  dis- 
trlbuffon  the  rents  and  profits  of  the  prem- 
ises during  the  time  the  receivership  was 
superseded.  If  the  order  appointing  the  re- 
ceiver should  be  affirmed.  The  foreclosure 
decree  and  the  order  appointing  the  re- 
ceiver were  affirmed.  Held,  That  such  a  pro- 
ceeding was  not  an  Independent  <^vll  ac- 
tion, but  a  proper  step  in  the  foreclosure 
case  to  effectuate  and  carry  out  the  decree 
rendered  therein;  that  since  the  court  had 
Jurisdiction  of  the  foreclosure  suit  for  one 
purpose.  It  had  the  right  to  retain  it  and 


enter  all  orders.  Judgments,  and  decrees 
necessary  to  a  final  and  complete  disposi- 
tion of  the  litigation.  Lowe  v.  Riley,  57 
Neb.  252  (77  Neb.  758). 

935.  (1898.)  In  a  mortgage  foreclosure 
suit,  entry  of  Judgment  for  rents  and  profits 
against  signers  of  a  supersedeas  bond  was 
held  proper  though  they  were  served  only 
with  notice  of  a  rule  to  show  cause.  Lowe 
V.  Riley,  57  Neb.  252  (77  N.  W.  758). 

936.  (1898.)  In  a  mortgage  foreclosure 
suit,  the  signers  of  a  supersedeas  bond  were 
Aeld  not  entitled  to  a  Jury  to  try  Issues 
made  by  their  answer  to  a  rule  to 
show  cause  why  Judgment  should  not  be 
entered  against  them  for  rents  and  profits. 
Loue  V.  Riley,  57  Neb.  252  (77  N.  W.  758). 

937.  (1898.)  In  a  mortgage  foreclosure 
suit,  tbe  signers  of  a  supersedeas  bond  were 
held  not  entitled  to  a  jury  to  try  Issues 
made  by  their  answer  to  a  rule  to  show 
cause  why  judgment  should  not  be  entered 
against  them  for  rents  and  profits.  Lowe 
V.  Riley,  57  Neb.  252  (77  N.  W.  758). 

938.  (1093.)  In  case  a  supersedeas  bond 
Is  given  in  the  amount  fixed  and  upon  rea- 
sonable conditions,  and  the  district  court, 
upon  motion  to  direct  an  order  ot  sale,  ap- 
proves the  bond  given,  this  is,  in  effect, 
equivalent  to  an  order  fixing  conditions  as 
stated  In  such  bond,  and  the  Irregularity 
is  not  prejudicial.  State,  ex  rel.  Baker,  v. 
Baxter,  4  Unof.  869  (96  N.  W.  647). 

939.  (1906.)  A  surety  on  a  waste  bond 
given  to  supersede  an  order  of  confirmation 
of  sale  in  a  foreclosure  proceeding  la  not 
liable  to  the  mortgagee,  nor  to  tbe  pur- 
chaser at  the  sale,  for  taxes  assessed  against 
tbe  property  pending  the  final  oonflrmatlon 
of  the  sale  of  the  supreme  court.  Vnitei 
State  Fidelity  d  Guaranty  Co.  V.  Rieck,  76 
Neb.  300  (107  N.  W.  389). 

L.  Fees  and  Costs. 
Attomaya'  fees. 

940.  (1881.)  The  repeal  of  the  act  allow- 
ing attorneys'  fees  on  foreclosure  did  not 

affect  a  contract  entered  into  while  the  act 
was  in  force.  White  v.  Rourke,  11  Neb.  519 
(9  N.  W.  689). 

941.  (1882.)  Where  a  mortgage  executed 
by  a  portion  of  defendants  and  containing 
a  provision  for  attorneys'  fees  was  later 
supplemented  by  another  containing  no 
such  provision  and  was  still  later  released 
on  the  execution  of  a  third  mortgage  by 
different  persons,  a  Judgment  against  such 
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defendants  (or  attorneys'  fees  was  erro- 
neoits.  Moore  v.  Oregory,  13  Neb.  683  (14 
N.  W.  935). 

942.  (1889.)  Plaintiffs  In  a  foreclosure 
suit  are  entitled  to  a  fee  of  $25.  provided 
(or  In  a  mortgage  in  case  It  should  be 
foreclosed;  the  mortgage  being  executed 
while  the  law  allowing  attorneys'  fees  was 
in  (orce.  Cheney  v.  Campbell,  28  Neb.  376 
(44  N.  W.  45li. 

Pees  of  sheriff. 

943.  (1897.)  The  statute  limits  tbe  mlle- 
.age  of  a  sheriff  to  five  cents  per  mile  for 
each  mile  actually  and  necessarily  trareled 
In  making  a  levy  upon  and  appraisal  of  real 
estate.  Phanix  Ins.  Co.  v.  McEvony,  52 
Neb.  666  (72  N.  W.  956). 

944.  (1897.)  The  sheriff  Is  not  entitled 
to  the  fees  of  an  appraiser  for  assisting  in 
appraising  real  estate  levied  upon.  Pftcmix 
7r8.  Co.  V.  McEvony,  52  Neb.  666  (72  Neb. 
956). 

946.  (1897.)  A  sheriff  may  not  legally 
charge  as  costs  fbr  printing  a  notice  of  sale 
of  real  estate  any  greater  than  be  actually 
paid  the  printer  therefor.  Phnnix  Int.  Co. 
V.  McEvony,  52  Neb.  666  (72  Neb.  966). 

Costs  of  receivership. 

946.  (1906.)  The  value  of  a  mortgagor's 
homestead  interest  and  right  of  possession 
of  the  mortgaged  premises  pending  (ore- 
closure  proceedings  cannot  be  diminished 
by  the  costs  of  a  reodrershlp,  the  fees  of 
the  receiver,  or  the  money  not  necessarily 
paid  out  by  him  for  repairs  on  the  prem- 
ises, where  it  has  been  finally  decided  that 
the  receiver  ought  not  to  have  been  ap- 
pointed. /o«l<n  V.  Willtamt.  76  Neb.  602 
(107  N.  W.  837). 

K.  Operaticm  and  Bfleet. 
Satisfaction  of  debt 

947.  (1903.)  A  foreclosure  oi  sale  of 
real  property,  whether  the  purchaser  is  the 
mortgagee  or  a  stranger  to  the  action,  Is 
not  a  cancelation  or  extinguishment  of  the 
mortgage  debt,  so  long  as  the  mortgagor,  by 
resisting  confirmation  or  prosecuting  ap- 
pellate proceedings,  prevents  the  mortgagee 
from  obtaining  actual  payment  either  In 
land  or  money.  Salisbury  v.  Murphy,  69 
Neb.  2  (94  N.  W.  960). 

Sflect  on  running  of  statute  of  limltatlou 

against  note. 

945.  (1901.)  Where,  In  a  petition  to 
foreclose  a  mortg^e,  a  deficiency  Judgment 


is  asked  against  the  defendants  who  nre 

personally  liable  on  the  notes,  the  running 
of  the  statute  of  llmlUtions  Is  tolled  as  to 
such  notes  as  were  not  outlawed  at  the 
commencement  of  the  action.  Patrick  v. 
National  Bank  of  Commerce,  68  Neb.  200 
(88  N.  W.  1831. 

949.  (1902.)  The  institution  of  a  suit  of 
foreclosure  on  a  mortgage  before  the  note 
evidencing  the  indebtedness  Is  barred  by 
the  statute,  tolls  the  statute  on  the  note 
from  the  tldie  of  tbe  commencement  of  the 
foreclosure  action.  Harris  v.  yye  <t 
Schneider  Co..  3  Unof.  169  (91  N.  W.  250). 

950.  (1903.)  An  appeal  from  a  decree 
or  order  confirming  a  sale  of  real  estate,  in 
a  foreclosure  suit,  suspends  the  running  of 
the  statute  of  limitations  against  an  appli- 
cation fOT  a  deficiency  judgment,  and  when 
a  motion  therefor  la  made  Immediately  after 
the  decree  Is  affirmed  in  the  appellate  court, 
it  will  be  held  to  have  been  made  in  time. 
Brand  v.  Oameau,  3  Unof.  879  (93  N.  W. 
219). 

961.  (1903.)  Prior  to  the  act  of  1897 
the  InsUtution  of  a  suit  to  foreclose  a 
mortgage  and  for  personal  judgment  against 
the  makers  of  the  notes  secured  by  the 
mortgage  tolls  the  statute  of  limitations  on 
the  liability  of  the  makers  on  the  notes- 
Caratena  v.  EUer,  5  Unof.  149  (97  N.  W. 
631). 

Z.  BEPEHFTIOH. 
Bight  to  redeem  in  general. 

962.  (1871.)  A  subsequent  Incumbrancer 
has  a  right  to  redeem  the  senior  lien,  on 
paying  the  amount' thereof,  by  an  assign- 
ment thereof,  but  not  to  take  the  posaes- 
sion.  Miller  v.  Finn,  1  Neb.  254. 

963.  (1871.)  After  a  decree  of  foreclos- 
ure a  judgment  creditor  may  be  permitted 
to  redeem  the  mortgage,  or  may  be  com- 
pelled to  receive  the  amount  of  his  judg- 
ment, as  the  court  In  Its  discretion  shall 
think  just  between  the  parties.  Milter  c. 
Finn,  1  Neb.  264. 

954.  (1878.)  The  rlgjit  of  a  Jmior  in- 
cumbrancer who  was  not  made  a  party  to 
a  suit  to  foreclose  a  mortgage  Is  to  re- 
deem the  senior  Incumbrances,  not  to 
redeem  the  land.  The  owner  of  the  fee  re- 
deems the  land  Itself.  The  junior  incum- 
brancer is  not  entitied  to  the  estate,  but  an 
assignment  of  the  securities.  Renard  v. 
Brown,  7  Neb.  449. 

955.  (1882.)  The  word  "redeem"  means 
to  purchase  back;  to  regain  possession  by 
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payment  of  a  stipulated  price.  8wearingen 
V.  Roberts,  12  Neb.  333  Cll  N.  W  326). 

956.  (1882.)  Tiie  owner  of  the  equity 
of  redemption  may  redeem  the  same  at  any 
time  before  the  conhrmation  of  the  sale 
by  paying  to  the  purchaser  the  purchase 
money,  together  with  twelve  per  cent.  In* 
terest  thereon,  from  the  data  of  sale  to  the 
date  of  redemption.  Sumaringen  v.  Rob- 
erta, 12  Neb.  333  (11  N.  W.  325). 

9&7.  (1888.)  Alt  action  to  redeem  from 
a  sale  under  a  trust  deed  Is  barred  in  ten 
years  after  the  cause  of  action  accrues. 
McKesson  v.  Hawlev,  22  Neb.  692  (35  N.  W. 
883). 

958.  (1888.)  A  mortgagor  may  redeem 
against  all  who  are  not  bona  fide  purchasers 
without  notice.  Eiseman  v.  Oalloffherf  24 
Neb.  79  (37  N.  W.  941). 

969.    (1896.)    A  junior  mortgagee  who 

has  not  been  made  a  party  to  a  proceeding 
foreclosing  a  senior  mortgage  is  entitled 
thereafter  to  redeem  such  senior  mortgage 
from  the  purchaser  at  Judicial  sale.  Re- 
demption Is  in  such  case  a  matter  of  rigiit, 
and  the  court  may  not  deny  such  right,  be- 
cause Its  exercise  would  be  unprofitable. 
Cram  v.  Cotrell,  48  Neb.  646  (67  N.  W.  452; 
58  Am.  St.  Rep.  714). 

9M.  (1899.)  A  Junior  Incumbrancer  is 
entitled  to  redeem  a  senior  Incumbrance 
and  to  an  assignment  of  the  security  re- 
deemed. Anderson  v.  McCloud-Love  Livo 
Stock  Commission  Co.,  58  Neb.  670  (79  N. 
W.  613). 

961.  (1902.)  G.  held  a  first  mortgage 
and  D.  and  F.  a  second  mortgage  on  certain 
town  lots.  G.  foreclosed  bis  mortgage,  bur 
failed  to  make  D.  and  F.  parties  to  the 
action.  Prior  to  any  sale  under  the  decree 
of  foreclosure  D.  and  F.  procured  a  convey- 
ance of  the  lots  from  the  owner  In  full 
satisfaction  of  their  mortgage  and  went 
Into  possession.  They  also  entered  into  a 
verbal  agreement  with  G.  by  the  terms  of 
which  they  were  to  pay  him,  on  a  certain 
specified  date  in  the  future,  the  full  amount 
of  his  decree,  together  with  the  costs  of 
the  action  and  the  attorney's  fee  therein 
incurred,  and  to  make  a  deed  to  Q.  con- 
veying to  him  the  lots  as  security  for  the 
iwrformance  of  the  agreement  on  their 
part,  G.  to  reconvey  to  thorn  when  payment 
was  made.  Held,  That  D.  and  F.,  not  being 
made  parties  to  the  action  of  foreclosure 
instituted  by  G.,  had  a  legal  right  tn  redeem 
34  2: 


from  his  mortgage  by  paying  the  amount 
of  his  decree,  and  that  the  agreement  above 
set  out  was  simply  an  agreement  to  give 
D.  and  F.  the  right  to  redeem  on  the  terms 
therein  mentioned  without  an  action 
brought  for  that  purpose  and  that  It  could 
be  enforced  although  not  In  writing.  The 
defendant  in  his  answer  having  admitted, 
the  agreement  as  claimed  by  the  plaintiffs, 
has  waived  the  statute  even  If  the  contract 
was  obnoxious  thereto.  Davis  v.  Oreentoood, 
2  Unof.  317  (96  N.  W.  526). 

962.  (1903.)  A  party  to  a  decree  of  fore- 
closure who  redeems  therefrom  will  not  be 
permitted  to  claim  under  one  portion  of 
the  decree  and  repudiate  the  remainder. 
Nebraska  Loan  and  Trust  Co.  v.  Haskell,  4 
Unof.  330  (93  N.  W.  1046). 

963.  (1904.)  The  statutory  right  of  re- 
demption sale  differs  essentially  from 
the  equity  of  redemption  proper;  it  is 
usually  self-executing,  and  to  enjoy  the 
benefit  thereof,  no  proceedings  are  ordi- 
narily required  to  be  had  in  the  courts  to 
make  such  right  effective.  This  right  or 
privilege  Is  given  by  statute  to  the  owner 
of  the  equity  of  •  redemption  or  his  grantee. 
Carly  v.  Boner,  70  Neb.  674  (102  N.  W. 
761). 

Persons  entitled  to  redeem. 

964.  (1871.)  A  Judgment  creditor  not  a 
party  to  a  foreclosure  suit  Is  entitled  to  pay 
the  mortgage  debt  and  have  an  assignment 
of  a  mortgage  senior  to  his  lien  until  the 
decree.  MiUer  v.  Finn,  1  Neb.  254. 

966.  (1889.)  In  an  action  by  a  mort- 
gagee's attorney  to  foreclose,  the  deceased 
mortgagor's  heir  was  not  made  a  party,  and 
a  quitclaim  deed  executed  by  such  heir 
to  the  mortgagee  was  not  properly  recorded. 
The  attorney  became  the  purchaser  at  fore- 
closure sale  and  conveyed  the  land;  his 
grantee  taking  by  warranty  deed  and  hold- 
ing open  and  notorious  possession.  Mean- 
time other  parties  received,  for  a  portion 
of  the  property,  a  quitclaim  deed  from  the 
heir,  the  consideration  recited  being  }50. 
and  in  turn  conveyed  to  the  plalntlfT,  who 
had  nothing  but  the  recital  in  his  deed  to 
-Show  that  he  was  a  bona  fide  purchaser. 
Held,  That  plaintiff  was  not  entitled  to  re- 
deem from  the  mortgage  as  against  any  of 
those  claiming  under  the  foreclosure  sale. 
Buchanan  v.  Wise,  28  Neb.  312  (44  N.  W. 
458). 

966.  (18,94.)  When  a  mortgagor  dies,  an 
action  to  redeem  from  a  mortgage  may  be 
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BuUnUioed  bj  the  persaa  who  succeeded 
by  the  mortgacor'g  death  to  his  Interest 
In  the  mortsHced  premises.  Morroic  v. 
Jones,  41  Neb.  867  (CO  N.  W.  369). 

967.  (1894.)  ▲  court  of  evuity.  after  a*- 
eertalnlns  that  a  conveyance  tqr  absolute 
deed  Is  a  mortgage,  will  allow  a  mor^cagor, 
or  the  pemn  who  has  acquired  hla  intereat 
In  the  premises,  to  redeem.  Morroio  v. 
Jonet,  41  Neb.  867  (  68  N.  W.  369). 

968.  (1902.)  A  subsequeot  mortgagee 
who  has  not  been  made  a  party  to  a  suit 
for  fweclosnre  ot  a  prior  mortgage  haa  an 
abB<rtute  rlgAt  to  redeem  from  the  purchaser 
at  foreclosure  sale.  Jonet  v.  Dutch,  3  Unof. 
673  (98  N.  W.  786). 

Time  for  redemption. 

969.  (1898.)  Where  an  appeal  has  been 
taken  from  conflrmation  of  a  foreclosure 
sale  and  a  proper  appeal  bond  executed  and 
approved,  mortgagor  may  redeem  the  realty 
any  time  before  the  supreme  court  afflrms 
the  conflrmation.  PhUaMlpMa  Mortgage  d 
Tnut  Co.  V.  Outttu,  6&  Neb.  436  (75  N.  W. 
1107). 

970.  (1898.)  The  right  of  the  owner  of 
real  estate  to  redeem  the  same  from  sale 
under  an  execution  or  order  ef  sale  Is 
purely  statutory,  and  he  must  avail  him- 
self of  the  right  prior  to  the  confirmation 
of  the  sale.  Oo$munt  v.  QUte,  65  Neb.  709 
(7«  N.  W.  424). 

971.  (1898.)  The  failure  of  the  pur- 
chaser at  a  Judicial  sale  to  pay  the  amount 
of  the  bid  prior  to  conflrmation  does  not 
render  the  sale  void,  nor  does  it  extend  the 
statutory  period  for  redemption.  Ootmnnt 
V.  Otoe,  55  Neb.  709  (76  N.  W.  424). 

Amount  required  to  redeem. 

972.  (1883.)  When,  it  appears,  on  for«- 
dosure,  that  the  premises  were  appraised  at 
a  sum  greatly  below  their  value,  and  were 
sold  to  one  of  the  appraisers,  who  conveyed 
to  the  holder  of  the  mortgage,  and  the  evi- 
dence tends  to  show  collusion  between  the 
appraiser  and  actual  purchaser,  the  mort- 
gagor, upon  pio^ment  of  all  coats  and  the 
payment  to  the  purchaser  of  all  money  an  l 
taxes  paid  by  him,  may  redeem.  McKeig- 
Aon  V.  Hopkina,  14  Neb.  361  (15  N.  W.  TU). 

973.  (1888.)  The  fact  that  the  defend- 
ants are  donees  of  the  mortgage — they  being 
in  fact  the  owners  thereof — will  not  bar 
tbelr  rights  to  recover  frmn  the  mortgagor 
what  Is  equitably  due.  in  an  action  to  re- 
deem. Loney  v.  Courtnay,  24  N^.  580  (39 
N.  W.  616). 


K4.  (1899.)  On  a  blU  to  redeem  from  t 
mortgage  on  vacant  land  which  has  no 
rental  value,  the  mortgagor  cannot,  in  the 
accounting,  receive  credit  for  elth3r  use  acd 
occupation,  or  for  interest  in  Hen  tbereor. 
Bourgeoig  v.  Oapen,  68  Neb.  364  (78  N.  W 
639). 

975.  (1899.)  (te  a  biU  to  redeem  from  i 
mortgage  the  mortgagor  will  not  be  credited 
on  the  accounting  for  a  depreciation  In 
value  of  the  mortgaged  property  during  i 
period  when  the  mortgagee  was  resisting  n- 
dtmptioB  and  claiming  abaohite  ownership. 
Bourffoott  V.  Chpen,  68  Neb.  364  (78  N.  V. 
689). 

976.  (1899.)    A  made  to  B  a  deed  abso- 
lute In  form,  with  the  agreement  that  It 
should  stand  as  Beeurit7  for  advanoea  wUdi 
B  had  made  to  protect  ttie  property  against 
liens,  and  also  for  future  advances.  It  was 
also  agreed  that  B  might  sell  or  exchange 
the  property  and  handle  It  as  he  saw  fit 
In   order   to   recover    his   money.  B  ex- 
changed It  for  other  property.   There  wis 
evidence,  supported  by  a  finding  in  an  inter- 
locutory decree,  that  B  had  misrepresented 
the  amount  OC  mtmey  he  bad  advanced  sad 
had  secured  a  second  deed  by  representing 
that  he  had  effected  an  exchange  for  prop- 
erty which  he  could  dispose  of.  and  that 
subsequently  he  paid  to  A  a  small  sum,  say- 
ing it  was  the  Bnrplus  proceeds  aftw  sit- 
Isfyittg  the  debt    A,  on  learning  lAst 
exchange  had  beed  made  and  that  B  still 
held  title  to  the  tot  for  which  he  had  tradsd, 
brought  a  suit  to  declare  a  tru.<4  thertfn. 
Held,  That  the  suit  was  in  effect  a  bill  to 
redeem,  and  that  A  would  be  required,  as  a 
condition  of  reconveyance,  to  pay  to  B  the 
amounts  by  B  advanced,  not  only  to  dis- 
charge liens  on  the  flrst  property,  but  also 
alt  sums  in  good  faith  expended  In  r^rs, 
In  caring  for  it,  and  in  efforts  to  sell  and 
rent;  and  also  commissions  and  expenses 
incurred  In  making  the  exchange;  and  taxes 
paid  on  the  property  for  which  the  exchange 
was  made.   Burgeois  v.  Oapen,  58  Neb.  364 
(78  N.  W.  63!D. 

977.  (1902.)  All  that  Is  required  of  the 
Junior  mortgagee  to  redeem  from  foreclos- 
ure sale  under  a  prior  mortgage  is  that  be 
relieve  the  property  of  the  prior  incum- 
brance by  paying  the  amount  thereof  with 
interest;  he  Is  not  required  to  pay  the  costs 
of  the  foreclosure  suit  to  which  he  ms  not 
a  party.  Joneg  v.  Dutch,  3  Unof.  673  i9i 
N.  W.  735). 

978.  (1903.)   A  person  who  is  entitled  to 
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redeem  fr»m  a  uto  uader  decree  ^  tore- 
elnure  to  wblcb  he  was  not  a  party,  nust 
pay  the  full  amount  of  the  mertgage  lien, 
though  the  land  may  have  sold  for  a  less 
sum.  DougJurty  v.  fubof.  67  Neb.  269  (dS 
N.  W.  317). 

979.  (1907.)  Def^adant.  through  hta 
agent,  for  a  raluable  consideration,  promised 
not  to  purchase  a  mortgage  upon  plaintiff's 
homestead  non  to  Interfere  with  plaiatUTs 
purchase  thereof.  Afterwards,  In  violation 
of  his  agreement,  he  purchased  the  mort- 
gage, and  upon  foreclosure  of  It  bought  the 
land.  Held,  That  plaintiff,  vho  was  not 
served  with  notice  at  the  foreclosure  suit. 
Is  entitled  to  redeem  by  the  payment  to 
defendant  of  the  amount  paid  Cor  the  mort- 
gage,  with  interest  at  seven  per  cent. 'per 
annum.  Unanffai  v.  SwUhwick,  80  Neb.  112 
(113  N.  W.  989). 

Cmaspenaatloa  tor  ImprorsBenta. 

989.  (1888.)  Where,  up<m  the  fcveelea- 
uae  of  a  senior  mortgage,  the  headers  of 
junior  mor^ragw  not  b^ng  made  parties,  a 
purchaser  of  the  legal  title  at  Judicial  sale 
purchae«6  In  good  felth,  twUevlng  he  is  get- 
ting a  perfect  title,  takes  poeeeeslon  of  (he 
property  and  makes  lasting  and  valuable 
tanprOTMnents  thereon,  be  is  mtltlod  to 
credit  fer  socb  Improvementa  la  an  action 
instituted  agatawt  him  by  the  holders  of 
the  junior  mortgages  to  require  him  to  re- 
deem. H*ff(finbo*tom  V.  Beneon,  24  Neb.  461 
(39  N.  v.  418;  8  Am.  St.  Rep.  211). 

981.  (1896.)  For  the  purpose  of  redemp- 
tion a  purchaser  in  good  faith  at  the  judicial 

sale,  believing  he  has  a  good  title,  will  be 
entitled  to  credit  for  Improvementa  made 
upon  the  property;  but  one  who  buys  with 
notice  of  the  tacts  Is  not  a  purchaser  In  good 
faith  within  the  meaning  of  the  rule,  and 
is  not  entitled  to  such  credit.  Hiffginbot- 
torn  17.  Benton,  24  Neb.  461,  distinguished. 
Cram  v.  Cotrell.  48  Neb.  646  (67  N.  W.  462; 
58  Am.  St.  Rep.  714). 

982.  (1902.)  While  a  purchaser  in  good 
faith  at  foreclosure  sale,  who  has  made  im* 
provements  on  the  property  in  the  belief 
that  he  acquired  a  good  title,  may  claim 
compensation  for  such  Improvements  on  re- 
demption by  a  junior  mortgagee  not  barred 
by  the  foreclosure,  one  who  buys  with  notice 
of  the  rights  and  claims  of  the  junior  mort- 
gi^ee,  and  that  his  rights  have  not  t>een 
diveated  by  the  foreclosure.  Is  not  entitled 
to  such  compensation.  /OMa  v.  Dutch,  3 
ITnof.  673  (91  N.  W.  TSS). 


A06S.  IMT 

BedempUon  aa  to  part  of  property. 

983.  (  1908. )  As  a  rute  the  debt  U 
a  unit,  so  that  redemption  of  a  partial  In- 
tereet  only  can  not  be  Imposed  upon  the 
mortgagee.  Is  solely  for  the  benefit  and 
convenience  of  the  latter.  If  he  chooses  to 
accept  a  portion  of  the  debt  and  allow  re- 
demption of  a  partial  Intovst,  and  such 
course  is  equitable  under  the  drcurastances, 
the  holder  of  such  partial  Interest  can  not 
Insist  upra  redeeming  the  whole.  Dough- 
ertv  «.  Kubat,  67  Neb.  269  (93  N.  W.  317). 

984.  (1903.)  It  is  equitable  to  allow  the 
plaintiff  In  an  action  for  redemption  to  re- 
deem his  Interest  by  paying  his  equitable 
proportion  of  the  mortgage  debt,  and  the 
defendant  may.  If  he  sees  ftt,  allow  the 
plaintiff  to  do  so.  Dougherty  v.  Kubat,  67 
Neb.  269  (93  N.  W.  817). 

985.  (1903.)  A  tenant  In  common  who 
was  not  made  a  party,  and  Is  therefore  en- 
titled to  redeem  from  a  foreclosure  sale, 
may  not  compel  the  mortgagee  or  his  suc- 
cessors to  accept  a  part  of  the  debt  and  re- 
lieve his  interest  only  of  the  burden  but 
must  offer  to  redeem  the  whole  by  discharg- 
ing the  entire  incumbrance.  Doughwiy  v. 
XMbai,  67  Nsb.  269  (9S  N.  W.  S17>. 

Valvar,  eatopiMl,  and  laabesu 

986.  (1891.)  A  deed  absolute  in  form 
was  given  to  secure  payment  of  money.  A 
decree  for  reconveyance  was  conditioned 
upon  payment  within  a  specified  time,  and 
there  was  an  absolute  dismissal  of  petition 
to  redeem,  at  the  expiration  of  that  time. 
J?eld.  That  such  dismissal  forever  huredthe 
equity  of  redemption.  Oallagher  v.  Qid- 
dtnp«,  33  Neb.  222  (49  N.  W.  1126). 

987.  (1903.)  Where  a  sale  of  mortgaged 
premises  under  foreclosure  has  been  con- 
firmed, a  setting  aside  of  such  confirmation, 
the  entry  of  another  by  consent,  the  making 
and  deposit  with  the  clerk  of  the  foreclosing 
court  of  master  commissioner's  deed  based 
on  the  sale  and  last  confirmation,  and  quit- 
claim deed  of  defendant,  both  running  to 
plaintiff,  with  a  stipulation  of  parties  that 
deeds  are  to  be  held  till  May  1  following, 
control  of  property  In  meanwhile  to  be  In 
a  third  party,  who  is  to  collect  rents,  pay 
taxes  and  insurance  out  of  them,  and  the 
rest  to  plaintiff,  and  that  If  by  May  1  the 
decree  is  paid,  the  deeds  are  to  be  destroyed 
and  the  rent  meanwhile  received  by  plain- 
tiff paid  to  defendant,  su<di  Uuntm  do  not 
show  that  the  deoron  of  foreolosnre  was  set 
aside  by  mutual  acreuaent,  npr  witttle  da- 
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fendaot  to  redeem  after  May  1.  and  after 

delivery  to  plalntiCt  of  the  deeds  In  accord- 
ance with  the  stipulation.  Murray  v.  Mu- 
tual Benefit  Life  Int.  Co.,  3  Unof.  861  (»3  N. 
W.  207). 

Actions  to  redeem. 

—  ■■■  J  urlsdlctlon. 

988.  (1905.)  During  tbe  pendency  of  an 
apeal  from  a  Judgment  of  the  district  court 
conflrmlng  a  Judicial  sale  the  supreme  court 
is  vested  with  Jurisdiction  to  entertain  an 
application  to  redeem  and  to  determine  the 
amount  of  redemption  money  required  for 
that  purpose,  and  where  such  Jurisdiction  is 
exercised  the  adjudication  of  the  appellate 
court  incident  thereto  becomes  tea  judicata. 
The»ing  v.  Westergrenj  76  Neb.  887  (106  N. 
W.  438). 

 Idmitattcm  of  action. 

&89.  (1871.)  As  against  the  right  to  re- 
deem, a  conveyance  absolute  In  Its  terms, 

but  in  fact  a  mortgage  upon  unoccupied 
land,  the  statute  of  limitations  does  not  be- 
gin to  run  until  tender  of  the  money 
secured  by  the  mortgage,  and  refusal  to  re- 
convey.    Wilgon  V.  Richardt,  I  Neb.  342. 

990.  (1886.)  .  Where  a  petition  Ischanged 
from  an  action  in  ejectment  to  be  one  to 
redeem  the  statute  ceases  to  run  when  the 
summons  was  served.  McKeighan  v.  Hop- 
kins, 19  Neb.  33  (26  N.  W.  614). 

991.  (187.)  An  action  by  a  Junior  In- 
cumbrancer to  redeem  land  sold  at  execu- 
tion or  Judicial  sale,  being  an  action  for 
relief  other  than  those  specifically  men- 
tioned, must  be  brought  within  four  years 
after  the  cause  of  action  shall  have  ac- 
crued. Parker  v.  Kuhn,  21  Neb.  413  (32  N. 
W.  74;  60  Am.  St.  Rep.  838). 

991a.  (1888.)  An  action  to  redeem  from 
a  sale  under  a  trust  deed  is  barred  in  ten 
years  after  the  cause  of  action  accrues. 
McKeggon  v.  Hawlej/,  22  Neb.  692  (36  N.  W. 

883). 

992.  (1894.)  The  right  to  redeem  and 
the  right  to  foreclose  are  reciprocal,  and  an 
action  to  redeem  may  be  brought  at  any 
time  before  the  statutory  bar  of  ten  years 
is  complete.  Morrow  v.  Jonea,  41  Neb.  867 
(60  N.  W.  369). 

993.  (1895.)  An  action  by  a  subsequent 
mortgagee  to  enforce  his  equities  as  against 
the  mortgagor  and  purchaser  through  a  de- 
cree foreclosing  the  prior  mortgage,  to  which 
he  was  not  made  a  party,  may  be  brought 
at  any  time  within  ten  years  after  the 


cause  of  action  accrued.  Baldwin  v.  Burt, 

43  Neb.  245  (61  N.  W.  601). 

994.  (1896.)  The  sUtute  of  UmiUUou 
begins  to  run  against  a  bill  to  redeem  from 
the  time  when,  the  mortgage  having  ma- 
tured, the  mortgagee  enters  into  open  and 
notorious  possession  of  the  premises  under 
claim  of  ownership.  Hall  v.  Hooper,  47  N«b. 
Ill  (66  N.  W.  33). 

995.  (1896.)  The  plaintiffs  having  undep 
taken  to  have  both  the  mortgage  and  pro- 
ceedings to  foreclose  it  declared  void,  and 
the  ceurt  having  determined  that  while  the 
foreclosure  was  void  the  mortgage  was  not, 
an  opportunity  to  amend  the  petition  by 
offering  to  redeem  was  denied,  the  proof 
showing  that  the  rigbt  to  redeem  was  barred 
by  the  statute  of  limitations.  Hail  v. 
Hooper,  47  Neb.  Ill  (66  N.  W.  33). 

.996.  (1896.)  An  action  by  the  owner  of 
the  fee  to  redeem  his  land  from  a  mortgage 
which  has  been  foreclosed  is  barred  in  the 
same  time  In  which  the  statute  would  bar 
the  right  to  foreclose  the  mortgage.  Dor$€y 
V.  Conrad,  49  Neb.  443  (68  N.  W.  645). 

997.  (1896.)  An  action  by  an  owner  of 
the  fee  to  redeem  his  land  from  a  mortg^e 
thereof  which  bad  been  foreclosed,  and  to 
which  foreclosure  proceeding  he  was  not  a 
party,  or,  if  a  party,  not  served  with  pnw- 
ess,  may  be  brought  at  any  time  witblo 
ten  years  after  his  cause  of  action  accrued. 
Morgey  v.  Conrad,  49  Neb.  443  (68  N.  W. 
646). 

998.  (1904.)  The  right  to  foreclose  aod 
the  right  to  redeem  are  reciprocal;  and  an 
action  to  redeem  may  be  brought  at  any 
time  before  the  statutory  bar  of  ten  years 
Is  complete.  Dickgon  v.  Bteujart,  71  Neb. 
424  (98  N.  W.  1085:  115  Am.  St.  Rep.  £96). 

999.  (1907.)  An  action  to  redeem  from 
the  lien  of  a  mortgage  does  not  accrue  to 
the  mortgagor  until  the  mortgagee  takea 
possession  of  the  premises  after  default  In 
payment,  and  the  action  is  not  barred  until 
ten  years  from  the  date  of  such  possession. 
Clark;  v.  Hannafeldt,  79  Neb.  566  (113  N.  W. 
186). 

....  Pleading. 

1000.  (1875.)  In  a  petition  to  redeem 
lands  sold  under  a  mortgage,  it  must  appear 
afflriratively  that  the  party  claiming  the 
equity  of  redemption  was  not  made  a  de- 
fendant in  the  action  foreclosing  such  mort- 
gage. Deroin  v.  Jenningg,  4  Neb.  97. 

1001.  (1889.)   A  mwtgage  on  real  estate 
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was  given  in  1876  to  secure  one  note  for 
1125  due  October  1,  ^876,  and  one  note  for 
)200  due  March  1,  1877.  Soon  after  the  first 
note  was  due  an  action  In  equity  was  insti- 
tuted thereon  to  foreclose  the  mortgage,  the 
petition  stating  the  facts  as  to  both  notes 
but  asking  for  a  foreclosure  as  to  the  first 
alone.  After  both  notes  became  due,  no 
further  pleadings  having  been  filed,  a  decree 
for  the  amount  due  on  both  notes  was  taken 
by  default,  and  the  premises  sold  under  the 
decree,  the  sale  confirmed,  and  a  deed  made 
to  the  purchaser.  Nearly  ten  years  after- 
wards an  assignee  of  the  mortgagor  filed  a 
bill  to  redeem  upon  the  sole  ground  that 
the  decree  for  the  amount  of  both  notes  was 
unauthorized  and  Toid.  Held,  Thatsuch  sale 
was  voidable  <mly,  and  not  void,  and  since 
the  petition  failed  to  allege  that  the  land 
was  sold  for  more  than  necessary  to  satisfy 
the  first  note.  It  was  demurrable.  Lifeeg  v. 
WmUh,  27  Neb.  151  (42  N.  W.  900). 

 Evidence. 

1002.  ( 189&. )  Evidence  examined  and 
held  that  a  sufficient  foundatlcni  had  bisen 
esUbllshed  for  the  admission  of  secondary 

evidence  of  the  mortgage  alleged  In  peti- 
tion. Baldwin  v,  Burt,  43  Neb.  245  (61  N. 
W.  601). 

lOOS.  (1895.)  Where  a  claim  to  real 
estate  can  be  sustained  only  on  the  ground 
that  the  party  asserting  it  is  a  subsequent 
purchaser  mortgagee  In  good  faith,  sw^ 
person  Is  required  to  show  affirmatively  that 
he  purchased  without  notice  of  the  equities 
of  the  adverse  party,  relying  upon  the  ap- 
parent ownership  of  his  grantor  or  mort- 
gagor. Baldtotn  P.  Burt,  48  Neb.  246  (61  N. 
W.  601). 

1004.  (1898.)  In  a  suit  by  mortgagor's 
heir  against  the  purchaser  at  foreclosure 
sale  to  redeem  the  land  and  to  quiet  title, 
it  was  held  proper  for  the  heir  to  show  the 
falsity  of  an  affidavit  for  constructive  serv- 
ice. In  the  foreclosure  suit,  averring  that 
tba  ancestor  was  a  non-resident  and  that 
h«  could  not  be  served  with  summons  in 


the  state;  JSToyrt  v,  Nawn,  64  Neb.  143  (74 
N.  W.  408). 

 Bevlew. 

1005.  (1888.)  Where  In  acUon  by  mort- 
gagors to  redeem,  affidavit  for  service  by 
publication  was  offered  in  evidence  and  re- 
jected by  the  court,  to  obtain  a  review  the 
party  aggrieved  must  have  filed  a  motion 
for  a  new  trial  in  the  court  below.  Dunham 
V.  Courtnay,  24  Neb.  627  (89  N.  W.  784). 

Operation  and  effect. 

1006.  (1886.)  Where,  after  the  foreclos- 
ure of  a  mortgage  and  a  sale  of  the  mort- 
gaged premises  to  the  beneficiaries  under 
the  decree,  and  the  confirmation  of  the  sale, 
the  mortgagor  satisfies  the  decree,  the 
money  so  received  by  the  beneficiaries  will 
avoid  the  sale  and  confirmation.  Applegate 
V.  Kingman  Ballard,  17  Neb.  338  (22  N. 
W.  765). 

1007.  (1903.)  Where  after  a  person  re- 
deeming property  has  paid,  as  a  part  of 
Uie  redemption  price;  a  premium  on  an 
unexpired  policy,  the  person  fn»n  whom  re- 
demption was  made  procured  a  cancelation 
of  the  policy,  and  a  rebate  of  the  unearned 
premium,  the  court  may  order  him  to  pay 
such  sum  Into  court  for  the  benefit  of  the 
redeeming  party.  Oowrtright  v.  Bno,  70 
Neb.  338  (97  N.  W.  1118). 

1008.  (1904.)  Redemption  from  a  decree 
of  foreclosure  and  from  a  sale  theretmder 
for  taxes,  by  a  mortgagor  who  has  cove- 
nanted that,  upon  his  default  In  the  payment 
of  taxes,  his  mortgagee  may  pay  them  and 
add  the  amount  to  the  mortgage  debt,  will 
both  discharge  the  decree  of  foreclosure  and 
the.  sale  pursuant  to  it.  and  satisfy  the  lien 
of  tile  tax.  Redemption  by  the  holder  of 
such  mortgage  will  discharge  the  decree  of 
foreclosure  and  the  sale  thereunder;  but  a 
lien  for  the  redemption  money  and  Inter- 
est wlU  subsist  for  the  protection  of  his 
secnritr  !n  accordance  with  the  oorenants 
of  the  Instrument.  Carly  v.  Boner,  70  Neb. 
671  (97  N.  W.  1014). 
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ANALYSIS. 
Kodc  of  making  applicathm,  {  1. 
Totm  and  xvqojbdtM  tn  gnnral,  |i  8-6. 

PartlM,  8  7. 
Hearing,  H  8-11. 
B«iiewal,  f  12. 


Cboss-Refesekces. 

Mottons  relating  to  partlenlar  matten,  or 
In  particular  proceedings,  see  speclflc  topics. 

For  rebearlng  In  appellate  court,  see  Ap- 
peal and  Errw,  111474.1476. 

T»  dimiaa  afveal  or  petttloa  In  vmr,  see 
Appaai  and  9mr,  t|  1467, 14S8. 

Motions  In  regard  to  pleadteSB,  see  PUad- 

ing»,  81  438-475. 

1^  dtesoave  atttoAmeat,  see  Attadhmeni, 

If  m^oo. 

Judgment  on  motion,  see  Judgment,  V. 

To  vacate  Jndgmoit,  aee  JuOgmmt,  ||  S88- 

292. 

Xode  of  making  appllcatlen. 

1.  1902.)  The  fiallure  of  the  court  to 
rule  an  a  motion  irhlcli  has  not  been 
brought  to  Its  attention  Is  net  era-or.  Z>odd 
V.  SkeUon,  66  Neb.  585  (91  N.  W.  648). 

Fmn  aad  teqnlsitea  In  generaL 

2.  (1891.)  It  Is  the  dntr  ot  a  party  wbo 
asks  i«n«f  by  a  mottcm  to  «peclflcaltr  polat 
«irt  vhat  h«  'dsBlres.  WtOker  v.  Uorte,  88 
Neb.  m  (60  N.  W.  1065). 

3.  (1891.)  A  moticm  objecUng  to  Che 
Jurisdiction  of  the  court  over  the  person  of 
the  defendant  on  the  gnnmda,  "Ptrst,  that 
no  senice  of  smnmons  has  been  made 
upon  the  defendant  as  reiruired  by  law;  that 
no  return  of  summons  has  been  made,"  Is 
too  genera).  Forbes  v.  McBaUte,  32  Neb.  742 
(49  N.  "W.  721). 

4.  (1899.)  It  Is  not  error  to  deny  a 
motion  which  Is  for  relief  to  whlt^  the 
moTer  Is  not  entitled,  as  a  matter  of  right, 
substantially  as  moved.  First  Nat.  Bank  of 
Chadron  v.  Engelbercht,  58  Neb.  639  (79  N. 
W.  556). 

6.  (1899.)  It  Is  not  error  to  deny  a 
motion  which  cannot  be  allowed  snhstan* 

tlally  In  the  form  in  which  it  is  presented. 
Dohry  V.  Western  Mfg.  Co.,  58  Neb.  667  (79 
N.  W.  559);  (1899)  Beebe  v.  Latimer,  69 
Neb.  306  (80  N.  W.  904);  (1899)  Palmer  v. 


Fir$t  Banh  aj  myttn,  69  N«b.  412  (SI  N. 
W.  803.) 

«.  (1899.)  It  la  not  error  to  deny  a  mo- 
tion which  oaiuot  be  allowed  in  toto.  Dn- 
per  V.  TCtftor,  68  Neb.  787  (79  N.  W.  109). 

Parties. 

7'.    (1896.)   Where  »  stranger  AM  a  as- 

tlon  In  a  pending  case  In  tb«  district  oourt 
showing  that  he  was  directly  Interested  tai 
the  stibject-matter  of  ttie  litigation,  and  & 
hearing  of  this  motion  was  had  without  any 
objection  that  such  motion  was  not  pre- 
sented by  a  party  to  the  action,  keld,  on 
error  proceedings  to  review  the  ruHng  made 
on  such  motion,  that  the  parties  who  re- 
sisted the  motion  solely  on  its  merits  there- 
by waived  all  rights  of  objection  to  such 
motion  not  being  originally  presented  by  s 
proper  party.  2feitKel  v.  X/getu,  48  Neb.  892 
(67  N.  W.  867). 

Hearing. 

8.  (1886.)  "Whm  a  motion  Is  argued  aad 
submitted  to  a  oeort  for  a  dedsfam  thsreea. 
It  is  the  duty  of  the  eoart  to  decide  the 
same  upon  the  reoord  as  It  existed  at  tkst 
'time,  unless  Oie  aubmlslon  is  set  aside  or 
it  Is  brought  to  the  knowledge  of  ttic  court 
that  a  party  desires  to  be  h«ai4  upon  a  dif- 
ferent condition  of  the  reoord.  Any  papers 
AMI  after  Ifae  submission  wlthsut  leave  of 
fte  court  or  tbe  knowledge  at  the  Jadge 
wfn  not  be  oonsMered  in  reviewing  sacb 
decision.  Jacobjf  v.  JfitcheU,  19  Neb.  537 
<26  N.  W.  SC5). 

9.  (1896.)  Whew  frem  tbe  Jounial  entrr 
of  the  hearing  of  a  motion  it  appears  that 
an  exception  was  noted  by  a  party  to  the 
ruling  of  the  court  on  such  motion,  it  will 
be  presumed  that  the  party  was  present  at 
the  time  of  the  hearing,  or  represented  bj 
counsel.  Ro$e  v.  Burr,  43  Neb.  358  (61  N. 
W.  593). 

10.  (1897.)  It  la  within  the  discretion ol 
the  district  court  to  take  testimony  orally 
for  the  determlnatltm  of  Issues  of  fact  aris- 
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tag  npon  motions,  and  not  a  rlgflit  ot  either 
put7  to  compel  the  addnctlon-  of  8u<A  tes- 
timony. Hamer  v.  McKinley-Lanning  Loan 
i  Trust  Co.,  52  Neb.  705  (72  N.  W.  1041). 

11.  (1898.)  It  is  not  error  to  deny  a  mo- 
tion which  cannot  be  allowed  Bubatantlally 
in  the  form  in  which  it  ia  pre<tented.  HudeU 
ton  V.  First  yat.  Bank  of  Tobia»,  56  Neb. 
247  (76  N.  W.  570). 


Benewal. 

12.  (1895.)  Where  a  court  overrules  a 
motion,  a  second  one  tor  the  same  purpose 
dwuld  not  be  entertained  unless  leave  to 
file  it  has  beoi  given.  Btutxner  v.  Printz,  43 
Neb.  306' (61  N.  W.  620). 

MULTIPLICITY  OF  SUITS. 
Oround  for  injunction,  see  Jnfunction, 


MUNICIPAL  CORPORATIONS. 

ANALYSIS. 

I.  CBXATION,  AI.TBILATION,  BZI8TBNCB,  AVS  DISSOItUXIOH. 
(A)  Incorpontlexi  aad  inddenta  of  existenoe. 
Power  to  create,  {  1. 
Statutory  prorlaioas,  ||  2-11. 
Nature  of  corporation,  H  IS,  13. 
Incorporation  of  cities,  IS  14-17. 
Incorporation  of  villages,  H  18-86. 
Obligationa  of  cities  in  general,  |  86. 
Collateral  attack  on  existoxce,  li  87-80. 
Belation  ot  citisen  to  city,  |  30. 
Title  to  site  when  located  on  pnbUe  land,  I  St. 
^^—Conveyances  by  municipality,  ||  38-34. 

-  ■  ■"    Appeal  from  decision  of  mayor,  {  36. 
Classification  and  grades,  |§  36-40. 

<B)  Territorial  extension  and  subdivision,  anneacatloin  and  division. 
Annexation  of  territwy,  ||  41-57. 

 Of  city  of  second  class  by  city  of  first  elass,  1 08. 

 Collateral  attack  of  proceeding,  f  {  58, 00. 

Bonndarles,  |{  61-64. 
Detaching  territory,  $S  65-78. 
Division  into  wards,  H  74-77. 
Existence  of  lots,  It  78, 78. 
Quo  warraate,  H  60-8iS. 

n.  OOVZBNMENTAL  P0WEB8  AND  FTTNCTIOXS  IV  GBKEBAL. 
Powers  in  general,  ||  88-85. 
Statutory  provlslonB,  ||  86, 87. 

of  adtf-gwenunent,  1 08. 
Kanner  of  acqolzing  Jurisdiction,  ||  80, 90. 
Haintalning  fire  department,  1 01. 

Maintaining  and  regulating  electric  light  system.  If  08-95. 
Adoption,  of  seal,  I  90. 

m.  LEGISLATIVE  CONT&OL. 

In  general,  ||  87-99. 

IV.  PBOCSEDIHOS  OP  COTINCIL. 

(A)  Ueetlnga,  rules,  and  proceedings  in  generaL 
nestings  of  council,  |{  100,  101. 

 Presumption  of  attendance  of  mayw,  1 108. 

 Special  meetines,  f  103. 

 Adjournment,  H  104,  106. 

—  ■   Proof  of  session,  {  100. 
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Bales,  S  107. 

Compelling  president  to  preside  1 106. 
(B)  OnUnanoas  and  by-lawa. 

Nature  of  ordinances,  i  109. 

Enactment,  §§  110-115. 

Proof  of  enactment,  SS  110, 117. 

Publication  of  ordinance,  H  118-122. 

Beading-Hiuspansion  of  rules,  1 128. 

Necessity  to  express  subject  In  title,  fS  124-126. 

Void  In  part,  S6  127-129. 

Repeal  by  subsequent  ordinance,  IS  130, 131. 

Initiative  and  referendum,  suspending  ordinance,  1 132. 

Persons  who  may  question  validity,  8  133. 

ConBtructlon  of,  fii  134, 135. 

Itegislatlon  beyond  powers,  {  136. 

OFFICSBS,  AGENTS,  AND  EMPLOYEES. 

(A)  Uunicipal  officers  in  general. 

Validity  of  statute  providing  for  election,  H  187, 138. 

Validity  of  act  to  make  offices  appolntlT^  1 189. 

Nature  of  office,  and  duty  of  mayor,  S|  140, 141. 

Ineligibility  of  mayor,  i  142. 

Aaaessors,  §§  143,  144. 

PoUce  Judge,  S§  146-150. 

Se  facto  officer*,  {  151. 

Ex  officio  treasurer,  {  162. 

Eligibility  of  councilman,  1 163. 

Acts  of  de  facto  officers,  {  164. 

Elected  under  void  proceedings,  1 155. 

Effect  on  election  called  as  for  dty  of  another  olMtt,  S  156. 
Holding  over  elective  term,  H  157-160. 
Vacancy,  H  161-164. 

—  ■-  Change  in  class  of  dty,  1 165. 
Salaries  and  compensation,  ||  167-176. 
Besignation,  1 166. 

Bemoval,  |i  177-182. 

—  Injunction  to  prevent,  S  183. 
Liability  for  failure  of  officer  to  act,  |  184. 
LiabiUty  for  acts  of  officers,  SS  185-188. 
Enjoining  uueatened  unauthorised  act,  SI  189,  190. 
Liability  for  acts  under  void  ordinance,  IS  191. 
Liability  of  officer  and  bondsmen,  ||  19S-196. 

(B)  Municipal  departments  and  officers. 

Validity  of  act  providing  for  fire  and  police  board,  |S  197-190. 
Appointmoit  of  fire  and  police  eommlsloners. 

 Statutory  provisions,  ||  200-203. 

 Bight  of  governor  to  appoint,  S|  204-206. 

 Bight  to  office,  SS  207,  208. 

Powers  of  fire  and  police  commissioners  of  Omaha,  {  209. 
Appointment  of  chief  of  police,  S  210. 
Letting  office  to  lowest  bidder,  S  211. 
One  person  holding  two  offices,  S  212. 
Bemoval,  IS  213-216. 

(C)  Agents  and  employees. 

Bemoval  or  discharge.  ' 

 Bight  to  remove  in  general,  IS  817-220. 

 Grounds  for,  SS  221,  222. 

——Procedure  for  removal,  |  SS3. 
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 Necessity  ot  hearing,  if  824-286. 

 Bight  to  defend,  {  887. 

▼I.  COaTRAOTS. 

Source  of  power  to  contract,  $  228. 

Notice  of  authority  to  contract,  H  280-831. 

TTDRuthorized  and  illegal  contracts,  |  232. 

 In  violation  of  statutes,  {§  233-237. 

Construction,  S  238. 

Efteet  of  failure  to  follow  statutory  procaduref  1 839. 

Znt«rert  of  officer,  S|  840-843. 

NecesBity  of  previous  appropriations,  |S  844-8^ 

Px«t1ou8  estimate  of  coat,  {{  249-261. 

Water  supply,  S§  262,  853. 

Gas  supply,  IS  254-857. 

Public  printing,  $  25& 

Bemoval  of  garbage,  S|  868-808. 

Bmrd  ot  public  Improvements  to  make  oontracts  for  Improvements,  {  863. 
Bids,  IS  864-266. 

 Award  to  lowest  bidder,  {$867,268. 

Recovery  of  deposits,  SS  269,  270. 

Liability  for  ben^ts  received  under  void  contract  i%  271-276. 

Enjoining  franehlse  i^rant,  H  877-879. 

Performance  by  contractor,  S  280. 

Assignment  of  contract,  i%  281,  282. 

Cancelation  of  illegal  contract,  |  883. 

Ratification,  {§284-886. 

Actions,  81  287,  288. 

Contractor's  bond. 

 Authority  to  require,  H  889,  89a 

 Consideration,  {{  291-893. 

 LiabiUty  of  surety,  8  894. 

'  '    ■  '  Action  on  bond,  8  896. 

VH.  PUBLIC  mPROVEMENTS. 

(A)  Power  to  make  Improvements. 

Streets  and  alleys,  ft  296-808. 

 Paving  and  repair,  8S  899-308. 

Selection  of  paving  materials,  1 303. 
FUling  private  lot,  8  304. 
Sewer  districts,  8  306. 
Plan  of  work,  f  306, 307. 
Bxtent  of  right,  1 308. 

Requiring  property  owner  to  reduce  sidewalk  to  grade,  ||  309, 310. 

(B)  Preliminary  proceedings. 

Right  of  city  to  petition  for  improvement,  {  311. 
Petition  or  application. 

 Necessity  of,  88  318-318. 

■  'When  not  necessary,  81 319-381. 

 Number  of  rtgners,  88  388-384. 

 Qualifications  of  signers,  §6  386-330. 

— —  ■  Authority  of  executor  or  trustee  to  sign,  8  331. 
—       UTnauthortzed  signatures,  §  332. 

 Who  may  sign  for  board  of  education,  §  333. 

 Who  may  sign  for  corporation,  88  334-338. 

Sufficiency  of,  as  against  street  railway,  |339. 

 Effect  of  failure  to  date  signature,  f  340, 

Ordinance  or  resolution. 
 Necessity  of,  {841. 
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 Publication,  $S  348, 343. 

 Neeawlty  at  complying  -with  ordliuite^  ||344-;>51. 

Design&tlon  of  mRteriiils  to  be  used,  1 352. 

 Notice,  H  353-367. 

Signing  petition  not  waiver  of  defeots,  fS  868, 360. 
Notice  to  property  ownwa,  H360r3a8. 

Appeal  from  detenniBatim  of  neewlty  «f  improrement,  1 367. 
(O  Damagee. 

Titie  to  pE«p«rty,(i9M,30». 
Meaiure  and  amount,  {fi  370-376. 

 Bental  WLhie,-S»77. 

 Market  value,  {|  376,  8T». 

Deduction  of  beneflta,  8f  380-388. 
Change  of  grade  of  street,  }S  389-393. 
Necesaity  of  filing  claim  for  damages,  {  8M. 
Determination  of  damage,  {  306. 
Award,  SS  306, 397. 

Fund  from  which  payment  to  be  made^  II  89e-40a 
Waiver  of  claim  for  Oamagea,  1 401. 
Def  enees  by  city,  {  402. 
Action  for  damage*. 

 Time  to  sue  and  limitations,  SI403-408L 

 AdmiBBiblUty  of  evidenoe,  H  407-413. 

 Sufficiency  of  evldettce,  11414^16. 

 InBtructions,  li  417, 418. 

 Sffect  of  judgment,  i  410. 

Appeal,  gfi420,  421. 

<D)  Assessments  for  beneflta  and  special  taxes. 

Nature  and  definition  of  Bssesament,  |{  488, 483. 
Conatitntional  and  statutory  provisions,  ||  484-433. 
Power  to  levy  in  general,  H  434-437. 
Nature  of  improvement. 

 Streets,  fi§  438-441. 

 Grading  for  sidewalk,  S  440. 

 Enlargement  of  sewerage,  1 4tt. 

— ; —  Paving  street  raUway  tzaoki,  {444. 

 Removal  of  garbage,  f  446. 

 Abatement  of  nulaance,  ||  446,447. 

Compensation  of  appnOsars  included,  {  448. 
Beimburaement  for  damagea  paid  out,  11 460. 
Property  liable,  |S  451. 452. 

~  Strest  milwayv,  H  4B8-466. 

Property  nempt,  11457-462. 

Abutting  or  adjoining  property,  11468-466. 

I^eoial  benefits,  18  469-476.  ; 

 Levy  based  on  frontage,  H  477-48& 

Board  of  equalisation,  H  463-467. 

 Notice  of  meeting,  necessity,  {|  488-m. 

 Notice,  sufficiency,  ||  404-488. 

 Notice,  walw,  |408. 

 Time  and  hours  for  meeting,  {|  600-508L 

Compelltng  levy,  |  503. 
Appraisement,  SS  504-506. 
Objections  to  asaeasment,  ft  507-518. 
Eatoppel  to  object  to  aaaossment,  ||  513,  614^ 
Paraons  who  may  question  vaUdlty,  }|  615-617. 
Snjoining  assessment,  ||  618-683. 


2270 


MUNICIPAL  CORPORATIONS. 


Premimptlon  aa  to  validity,  {  SS4 
Settlement  of  snlts  attacking  appraisement,  I  525. 
Uniting  several  streets  in  one  assesunsnt,  |S  586,  587. 
Mode  of  levy,  IS  S28,  520. 

NecMBlty  of  flxingr  coat  pitw  to  awewment,  if  580, 581. 
Necessity  to  complete  Improvsmsnt  before  aMaMmant,  |  538. 
Collateral  attack,  i  538. 

Effect  of  payment  on  void  aiiessment,  1 534. 

Interest,  t  535. 
Liens,  «§  536-539. 

Appeal  from  aasessmevt,  ||  640,  541. 
(E)  Enforcement  of  assentment  and  special  taxes. 
ISbde  of  ooUectton,  f  548. 
Snjoining  collection,  II  543-558. 
Void  assessments,  ||  553,  554. 
Personal  llabiUty  for  payment,  ||  555,  556. 
Bstoppel  to  object,  81  567-«ii». 
Beeorery  of  payments,  M  560-568. 
btereet  on  assesment  «Bd  Judgment,  1 664. 
■ate  •£  property,  II  665-560. 


Betanding  purchase  price,  I  570. 
Enjoining  sale,  fil  571, 578. 
Limitations,  S  573. 
BedempUon,  S  574. 
Setting  aside  sale,  |  576. 


TZn.  POLICE  POWEB  Am)  BEOULATION. 
(A)  ExerdM  of  power  in  generaL 


In  general,  H  576-580. 
Building  regulations,  §|  581-584. 
—  —  Bemoval  of  buildings,  1 685. 
Xalicioiu  miBcklef ,  I  586. 
Bemoval  of  garbage,  SI  587-689. 
ruling  lots,  !  500. 

mstribution  of  handbills  or  circulars,  S  501. 
Begolatlon  of  billiard  halls,  §|  592-994. 
Prohibiting  card  playing,  S  506. 
Beqnirlng  railroads  to  build  vladnda,  11886-608. 
Idmitli^  speed  of  trains,  1 80^ 
Sunday  observance,  II  600,  601. 
Licenses  and  permits,  ||  602-610. 
Lunch  stands,  1611. 


BaUroadfl,«614. 

Billiard  and  pool  halls,  SI  615-618. 
Telegraph  companies,  IS  619-688. 
Insurance  compscnles,  1 1684-686. 
Xanufactore  of  artificial  stone,  IS  627,088. 


^)  Violations  and  enforcement  of  regulation. 
I>at7  Of  mayiv  and  police,  1 620. 
XaadMnus  to  eompti  officers  to  aet,  1 630. 
CrtmlBal  prosecution. 

 Batnre  of  salt  for  penalty,  S  631. 

 Bight  to  Jury  trial,  1688. 

 Payment  of  license  under  prinr  ordlnanee  M  deCena^  S  638. 

 Parties  plaintiff,  S  634. 

 Boxden  of  proof,  I  635. 

 Costs  and  -fees,  S  636. 

 Beriew,  IS  637-640. 


Sale  ef  mUk.  ||  612,  613. 
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IZ.  USE  AND  SEOULATION  07  PTTBUC  PI.ACE8,  FBOPSBTT  AMD  WOBX& 

(A)  StrMts  and  other  public  place*. 

XTse  ot  land  donated  for  particular  purpoM,  1 641. 
TiUe  to  tee  of  streets,  ||  948-646. 
Quieting  tiUe  to  street,  H  647, 646. 
Vacating  streets,  |i  649-656. 
——Damages  for  vacating  || 657-669. 
'  Duty  of  abutting  owner  to  repair  sidewalk^  ||  600-6W. 
Obstructions,  H  666-671. 
Enjoining  cutting  dovn  trees,  ||  678, 673. 
Bight  to  enjoin  laying  gas  maln^  S 
Bxclnslve  use  of  street,  f  S  670-679. 
Grant  of  rights  to  use  streets,  ||  680-684. 
— —  Proof  of  grant,  1 685. 

 ■. .  Forfeiture,  S  686. 

▲etions  for  wrongful  approprlattcm,  f  687. 
Duty  of  otty  to  protect  streets,  1 688. 
Poles  and  wires  additional  burdens,  H  689, 690. 
Injury  to  trees  by  telephone  oompany,  1 691. 

Effect  of  restraining  interferanee  with  ooonpancy  of  street,  1 688. 
Parks,  O  693,  694. 

(B)  Sewers,  drains  and  water  supply. 

Duty  of  city  to  provide  sewers,  {  695. 
Duty  to  provide  water  meters,  1 698. 
Abandonment  of  sewer  or  drains,  1 607. 

X.  ZOBXa 

(A)  Acts  or  omiasicnui  of  agwnts  or  officers. 

UablUty  of  dty  in  general,  H  698-708. 
JUtlflcation  of  unauthorised  act,  { 704. 
Acts  of  public  boards,  11705-707. 
Members  of  Are  department,  ||  708, 700. 

Negligence  of  contractors  for  street  improvements,  ||  710-716. 
Acts  In  .preventing  spread  of  diseases,  |  717. 

(B)  Defects  or  obstructions  In  streets  and  other  public  places. 

Nature  and  grounds  of  liability. 
 In  general,  SI  718-784. 

— —  Construction       abutting  owner,  ||  786-789. 

 Liability  of  vlllaga,  1 730. 

Llaldlity  of  abutting  owners,  1 731, 
Daly  and  care  required  of  municipality. 
 In  general,  IS  732-738. 

—  —  Effect  of  duty  of  abutting  owner  to  repair,  IS  ^9, 740. 

 Premises  included,  ||  741-743. 

 As  to  travel  by  night.  If  744, 740. 

—During  cottstruotion  or  repair,  JS746,  747. 
 As  to  ehildron,  S  748. 

Erection  of  barriers,  S  749. 

 Croeslngs,  H  750,  761. 

Defective  electric  wire,  S  758. 

Kotice  of  defects,  in  general,  IS  753-706. 

Implied  notice,  H  707-761. 

Latent  defects,  IS  768-765. 
lee  and  snow,  81 766-766. 
Excavations  in  street,  IS  770-776. 

Improvements  as  obstructions  or  nnisanee,  SS  777-779. 
Building  material  piled  in  street,  SI  780-788. 
Defect  in  seuttie-hole,  ||  783,  784. 
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Contributory  negligence  of  person  Injured,  H  765-79^ 
Notice  of  claim  for  injuries. 

 Statutory  proTisions,  §8  795-798. 

 Necessity  of,  H  799-809. 

 Time  for  filing,  §8  810-812. 

 Sufflcieney,  |8  813-821. 

Actions  for  injuries. 

 Limitations,  |8  822,  823. 

 Petition,  88  824-830. 

 Burden  of  proof,  88  831-836. 

 Admissibility  of  erldence,  S§  837-846. 

 Soffieiency  of  eTidence,  88  847-856. 

 Questions  for  Jury,  in  general,  |8  867-869. 

 Question  for  Jury,  contributory  negligence,  88  863-895. 

 Instructions,  88  866-872. 

 Amount  of  recovery,  55  873-876. 

Becorery  otnt  by  oity,  81877-879. 

(O  Defects  or  obstmetlons  In  sewers,  drains,  and  vatercourses. 

Damming  up  surface  water,  S8  680-886. 

■  ■      Waiver  of  damages  by  petitioning  for  Improvement,  8  887. 

]tonda  of  water  on  private  property,  IS  888-88S. 

Obstmetiona  of  sewers,  S  883. 

Defects  in  plans  and  oonstmotion,  S  894. 

Petition;  8  896. 

Burden  of  proof,  8§  896-898. 

Bvidence,  f 1 899-903. 

ZI.  FISCAL  MANAOEMENT,  FTTBLIC  DEBT,  SEOUBITIES,  AND  TAXATION. 
'  (A)  Power  to  Incur  indebtedness,  appropriatifmr  warrants,  and  payments. 
Limitation  on  indabtednass,  81904^905. 
Appropriations,  8|  906, 907. 
Submission  of  expendlturs  to  rots,  88  908. 
Enjoining  illegal  Kqpendltnres,  ||  909, 9ia 
Warrants,  88  911-914. 

Compelling  county  to  pay  over  fnnds,  S  915. 

Payments,  88  916-919. 

—       Enjoining  payment,  1 920. 

(B)  Bonds  and  other  securitlea. 

Submission  of  proposition  to  vote,  88  921-927. 

 Notice  of  election,  8  928. 

Xdmltation  of  amount  of  issue,  IS  989, 930. 
Bight  of  village  to  issue,  1 931. 
Ponding  bonds,  8!  932,  933. 
Public  improvements,  18  934,  935. 

 Public  buildings,  88  936-939. 

 Streets,  88  940,  941. 

Bonds  to  contractors,  8  942. 
 City  lighting  system,  8  943. 

—  Sewer  construction,  8  944, 

—  Water  works,  8  945. 

 PubUc  parks,  8  946. 

 County  bridges,  55  947,  948. 

Bonds  in  aid  of  corporations,  8  949. 
— ' — PrlTate  watu  system,  8  960. 

Best  sugar  factory,  8  951. 

 Ballroads,  S 1962-956. 

 Enjoining  issue,  |8  957,  958. 
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Begistwlng  by  ctate  auditor,  H  959, 86a 

YaUdlty,  ff  061-864. 

Interest  coupons,  Sl  865, 966. 

Date  of  Issue,  S  967. 

Bights  of  purchaser,  1 968.  ' 

(C)  Taxation  and  revenue  and  application  thoreof. 
Power  of  city  to  levy,  H  069-976. 
Statutory  proTlBlons,fiS  976-984. 

 Construction,  U  986,  986. 

Uniformity  of  tax,  ii  987, 088. 
Property  taxable,  fiS  888-806. 
IBxemptions  tnu  taxatloB,  H  997-890. 

Xxemption.  by  ordinuieo,  |  lOOGL 
Purposes  of  taxes,  fi$  1001, 1008. 
limitation  of  tax,  fig  lOOS-lOia 

 Batliication  of  excess,  1 1011. 

Time  for  levy,     1012,  1013. 
Board  of  equalization. 

—  Notice  of  meetiner,  8S  1014-1017. 

—  —  Honrs  of  Isession,  S  101& 

 Equaliatng  levy,  H  lOtO-lOSl. 

 Power  to  raise  aggregate  lerji  1 1088. 

 ObjecUons,  fiS  1023, 1024. 

 Attendance  of  clerk,  S  1025. 

 Collateral  attack  on  finding,  f  1086. 

 Appeal  ftom  decision,  ||  1087, 1088. 

Tax  ta  pay  judgsMBt,  II 1009-1038. 
VaUdity  of  levy,  H  1034-1036. 

Levy  on  property  omitted  from  tax  lii^  H  1037, 1038. 
Levy  on  precincts,  H  1039-1041. 
Xdability  of  county  for  mistake,  1 1048. 
Enforcement,  8  1048, 1044. 

B^hts  of  purchaser  on  foreclosure  sale,  8|  1045-1048. 
'  ■  ■    Bight  of  city  to  sell  after  purchase,  {  1060, 
Bemedies  of  taxpayers  In  general,  {  1061. 
Cancel  of  levy  by  supreme  court,  1 1068, 
Enjoining  coUection,  H  1053-10S7. 
Becoveiy  back  of  taxes,  |8  1068-10681 

ZZL  OLAIUS  AGAINST  UUNICtPAUTIBB. 


Sstimato  by  enginoer,  1 1063. 
TTBllquldated  claims,  <S  1064-1066. 
Audit  of  claim  for  salary,  8  1067. 
Compromising  claims,  8  1008. 
Conditional  allowance,  §  1068. 
Appeal  from  allowance,  |{  1070-1072. 


Bight  of  citizen  to  sue  on  behalf  of  dty,  IS  1073, 1074. 
Service  of  process,  {8  1075, 1076. 

 Waiver  and  appearance,  88  1077,  1078. 

Damages  for  prohibiting  business,  8  1079. 
Evidence  of  incorporation,  I  1078a. 
Presumption  of  authority  to  sue,  §  1080^ 
Appeal,  necessity  of  bond,  S  1081. 
Compromise  of  suits,  S  1082. 
Set-ofC  and  counter-claims,  8  1083. 
Limitation  of  action  on  warrants,  81 1084, 1068, 
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nMuUns,  il  1066, 1087. 
JadgaMBt,  II 106S-1098. 
— —  ConcluslTeiMU,  1 1003. 
 Collateral  attack,  1 1004. 

CnSS-RCFEBEKCBB. 

Property  of,  subject  to  adTorso  poaMssloa, 
MB  Aaverae  PiumaHoH,  $  8. 

Streets  as  subject  to  adTerse  possession, 
see  Adverse  PostetHon,  i|  9-16. 

Regulation  of  tares  of  street  railwara.  see 
Carriert,  1204. 

Establlshmflnt  and  malntahilng  cemeter- 
ies, see  OeTiteterie*. 

Regulation  of  cemeteries,  Cemeteriw, 

Dedication  of  land  for  streets,  see  Dedi- 
cation, §S9,  10. 

Reservation  In  land  given  for  park,  see 
Dedictttimi,  |  8. 

Cities  as  subject  to  garnishment,  see  Oar- 
nithment,  |i  6,  7. 

Compelling  county  treasurw  to  pay  orer 
road  taxes  collected,  see  HigJtto*it$,  { 180. 

Liiablllty  ot,  for  conflning  person  In  pest- 
house,  see  JreoUik,  H 1.  3. 

L  CBBATION,  AI.TEBATIOH,  SXIBS- 
ENOB,  AKD  BISSQI.UTION. 
A.  Incorporation  and  Incidents  of 
Existence. 

Power  to  create. 

1.  (1901.)  The  power  to  create  a  mu- 
nicipal-corporation  18  vested  In  the  legisla- 
ture, and  Impllea  the  power  to  create  it  with 
such  limitations  as  that  body  may  see  fit  to 
Impose,  and  to  impose  such  limitations  at 
any  s'age  of  Its  existence.  RedeU  v.  Moores, 
€3  Neb.  219  (88  N.  W.  243;  93  Am.  St.  Rep. 
431;  SB  L.  R.  A.  740). 

Statutory  proviaions. 

2.  (1S77.)  The  third  section  of  the  act 
of  the  legislature  amendatory  of  the  act  to 
incorporate  cities  of  the  second  class,  ap^ 
proTod  February  25,  187^  Aeld  to  be  uncon- 
stitutional and  void.  City  of  Tecumseh  v. 
Phillips,  5  Neb.  305. 

3.  (1880.)  The  act  providing  for  Incor- 
poration of  cities  and  villages,  approved 
March  1,  1879,  Is  not  unconstitutional  as 
containing  more  than  one  subject  in  the 
title.  State,  ex  rel.  dtp  of  David  City,  v. 
Palmer,  lO  Neb.  203  (4  N.  W.  965). 

4.  (1889.)  SecUon  1  ol  the  a?t  entitled, 
"An  act  to  provide  for  the  organization,  gOT- 


emment,  and  powers  of  cities  and  vtllages," 
aroroved  March  1,  1879,  held,  to  create,  by 
the  terms  and  force  of  said  act,  all  towns 
and  villages  contalDlng  to  exceed  fifteen 
hundred  and  less  than  fifteen  thousand  In- 
habitants Into  cities  of  the  second  class, 
without  any  acceptance  or  other  act  of  such 
town  or  city,  or  of  its  inhabitants.  State, 
ex  rel.  Fremont,  E.  d  M.  T.  R.  Co.,  v.  Bab- 
cock,  25  Neb.  709  (41  N.  W.  654). 

5.  (1894.)  Chapter  9,  Laws,  1891,  amend< 
ing  sections  1  and  2  of  chapter  IS,  LAws. 
1889,  Incorporating  cities  of  a  certain  class, 
is  void  as  being  in  conflict  with  section  11, 
article  III,  of  the  constitution,  which  pro- 
vides that  no  law  shall  be  amended  unless 
the  new  act  contains  the  sections  amended, 
and  the  sections  amended  shall  be  repealed. 
City  of  South  Omaha  v.  Taxpayers'  League, 
42  Neb.  671  (SO  N.  W.  967). 

6.  (1895.)  The  provisions  of  section  40, 
chapter  14,  Compiled  Statutes,  for  the  in- 
corporation of  villages  were  not  intended  to 
clothe  large  rural  districts  with  extended 
Municipal  powers,  or  subject  them  to  special 
taxation  for  purposes  to  which  they  are  In 
no  wise  adapted.  State,  ex  rel.  Hammond, 
V.  Dimond.  44  Neb.  154  (62  N.  W.  498). 

7.  (1896.)  Where  several  separate  and 
subsequent  amendments  to  an  act  providing 
for  the  Incorporation  of  metropolitan  cities, 
each  of  which  are  valid,  a  latter  amend- 
ment to  a  particular  section  thereof,  as 
amended,  is  not  Invalid  on  the  ground  that 
the  original  section  was  repealed  by  the 
flrst  amendment.  State,  ex  rel.  Churchill, 
V.  Bemis,  45  Neb.  724  (64  N.  W.  348). 

8.  (1896.)  An  act  of  the  legislature 
providing  tor  the  appointment  of  a  board  ot 
trustees  and  granting  the  same  as  a  cor- 
porate body  with  power  to  sue  and  be  sued; 
and  to  acquire  and  hold  real  estate;  adopt 
and  change  Its  corporate  seal;  and  to  con- 
struct a  canal  for  general  purposes,  does  not 
create  a  municipal  corporation  as  it  attempts 
to  amend  the  general  corporaticm  laws  with- 
out referring  thereto  as  an  amendatory  act. 
State,  ex  rel.  Patterson,  v.  County  Commit- 
sioners  of  Douglas  County,  47  Neb.  428  (66 
N.  W.  434). 

9.  (1896.)  The  act  approved  March  10, 
1885,  to  amend  section  <9  of  an  act  entitled 
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"'An  act  to  provide  for  the  organization, 

government,  and  powera  of  cities  and  vil- 
lages/ approved  March  1,  1879"  (Session 
Laws,  1885,  p.  162.  ch.  20),  does  not  conflict 
with  section  11,  article  III  of  the  cooBtltu- 
tion,  though  an  act  was  passed  with  an 
emergency  clause  on  March  2,  1886.  amend- 
ing a  subdivision  of  said  section  69.  State, 
ex  rel.  Kearney  Water  Co.,  v.  City  of  Kear- 
ney, 49  Neb.  325  (68  N.  W.  533). 

10.  (1897.)  If  the  provisions  of  a  law 
establishing  a  class  of  cities  on  the  basis  of 
population  are  such  that  otber  cities  may  In 
the  future,  without  additional  legislation, 
enter  the  specified  class,  the  law  is  general. 
State,  ex  Tel.  Wheeler,  v.  Stuht,  52  Neb.  209 
(71  N.  W.  941). 

11.  (1905.)  An  act  of  the  legislature 
amendatory  of,  or  supplemental  to,  an  un- 
constitutional  law  Is  unconstitutional  and 
Void,  and  chapter  14,  laws  1887,  providing 
for  the  organization,  government  and  pow- 
ers of  cities  of  the  second  class,  being  amen- 
datory of,  and  supplemented  to,  chapter  X4. 
laws  1886.  which  has  been  held  unconstitu- 
tional and  void,  is  also  invalid.  City  of 
Flatttmouth  V.  Murphy,  74  Neb.  749  (106 
N.  W.  293). 

Nature  of  corporation. 

12.  (1907.)  Municipal  corporations  are 
agents  of  the  state  in  tbe  exercise  of  cer- 
tain governmental  powers.  Burke  v.  City  of 
South  Omaha,  79  Neb.  793  (113  N.  W.  241). 

18.  (1906.)  A  mnnlclpiU  conmratlon  Is 
an  Instrumentality  of  the  state  for  the  bet 

ter  administration  of  government  in  matters 
of  local  concern.  Sammons  v.  Kearney 
Power  d  IrHgatton  Co.,  11  Neb.  580  (110  N. 

W.  308). 

Incorporation  of  cities. 
Validity  of  statutory  provisions,  see  oate, 

fi«  2-li. 

14.  (1877.)  An  act  providing  for  the  In- 
corporation of  a  city  roust  be  accepted  as  a 
whole;  and  tbe  city,  in  accepting  the  bene- 
fits derived  therefrom,  must  perform  the 
duties  required  by  law.  City  of  Omaha  9, 
Olmttead,  6  Neb.  446. 

16.  (1880.)  David  City,  now  containing 
less  than  one  thousand  inhabitants,  is  duly 
organized  under  the  act  of  March  1,  1871, 
relative  to  cities  of  the  second  class.  Held, 
That  Its  present  organization  will  continue 
In  tbroe  until  the  election  of  village  officers, 
to  ha  held  on  the  first  Tuesday  in  April,  1880, 
as  provided  tn  the  aet  "to  provide  for  the 


organization    government,  and  powers  of 

cities  and  villages,"  aproved  March  1,  1879. 
(Laws  1879.  193.)  State,  ex  rel.  Mayor, 
V.  Palmer,  10  Neb.  208  (4  N.  W.  966). 

16.  (1886.)  A  general  law  creating  cities 
of  the  second  class  need  not  be  accepted  by 
the  municipalities  named  to  make  It  opera- 
tive upon  them.  State,  ex  rel.  Hostetter,  «. 
Holden,  19  Neb.  249  (27  N.  W.  120). 

17.  (1897.)  A  legislature  may  create  a 
municipality  without  providing  in  all  par 
tlculars  for  its  government,  but  that  this  has 
been  done  by  a  legislature  is  not  alone  suf- 
ficient to  render  such  law  of  creation  in- 
valid. It  will  be  presumed  that  a  subse- 
quent legislature  will  perform  Its  duty  and 
wlU  remedy  the  defect  State,  ex  rel. 
WAeeJer,  v.  Stuht,  62  Neb.  209  (71  N.  W. 
941). 

Incorporation  of  Tillages. 

18.  (1886.)  Procedure  where  a  city  of 
the  second  class  containing  more  than  1,500 
inhabitants  desires  to  adopt  village  govern- 
ment. State,  ex  ret.  Hostetter,  v.  iioUen, 
19  Neb.  249  (27  N.  "W.  120). 

19.  (1896.)  To  warrant  an  order  by  tbe 
county  board  Incorporating  certain  territory 
as  a  village  there  must  be  two  hundred  or 
more  actual  residents  of  such  terrltoiy. 
State,  eg  rel.  Lay,  v.  Mote,  48  Neb.  683  (67 
N.  w.  810). 

20.  (1896.)  An  actual  resident  wltbin 
the  meaning  of  the  statute  In  relation  to  tbe 
Incorporation  of  villages  is  one  who  is  In  a 
place  with  the  intent  to  establish  there  his 
domicile  or  permanent  residence,  or  has 
done  so.  State,  ex  rel.  Lay,  v.  Mote,  48  Neb. 
683  (67  N.  W.  810). 

21.  (1893.)  An  order  incorporating  a 
village  is  void  when  it  Is  obtained  from  the 
county  board  by  means  of  a  paper  purport- 
ing to  be  a  petition  signed  by  a  majority  of 
the  taxable  inhabitants  of  the  territory 
sought  to  be  Incorporated,  but  the  signa- 
tures attached  to  which  were  not  by  the 
signers  thereto  appended,  but  were  glren 
for  some  other  purpose  and  fraudulentir 
thereto  attached.  State,  ex  rel.  Summen,  v. 
Vridit,  37  Neb.  371  (65  N.  W.  1072). 

22.  (1906.)  The  law  authorizing  the  In- 
corporation of  villages  does  not  contemplate 
Including  in  the  corporate  limits  remote  ter- 
ritory, or  purely  agricultural  lauds,  notactu- 
ally  connected  with  the  village,  and  noc 
adapted  to  municipal  purposes.  State,  et 
rel  Pond,  v.  Clark,  7S  Neb.  620  (106  N.  V- 
971). 
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23.  (1906.)  Agriculture  lands  cannot  be 
included  within  the  limits  of  the  proposed 
Tillage  for  the  sole  purpose  of  obtaining  a 
sufficient  number  of  actual  residents  neces- 
sary to  incorporate,  without  the  consent  of 
the  owner,  and  such  owner  can  maintain 
proceedings  by  quo  warranto  to  determine 
the  validity  of  the  order  of  Incorporation. 
Btate,  ex  rel.  Pond,  v.  Oktrk,  76  Neb.  610 
(106  N.  W.  971). 

24.  (1906.)  Evidence  examined,  and  Aeld 
to  show  less  than  the  required  number  of 
actual  residents  within  the  village  necessary 
to  Incorporate,  at  the  time  the  proceedings 
for  that  purpose  were  had.  State,  eg  rel. 
Pond,  V.  Clark,  75  Neb.  620  (106  N.  "W.  971). 

25.  (1907.)  Towns  and  villages  are  in- 
corporated in  this  state  under  the  provisions 
of  a  general  statute,  by  resolution  of  the 
board  of  county  commissioners,  whose  acts 
in  that  respect  are  ministerial.  Common- 
wealth Real  Estate  Co.  v.  City  of  South 
Omaha,  78  Neb.  368  (110  N.  W.  1007). 

ObU^ttons  of  cities  In  greneraL 

26.  (1877.)  The  corporate  franchise  Is  a 
valuable  privilege  and  Is  a  sufficient  con- 
sideration for  the  duties  which  the  law  im- 
poses. Citj/  of  Omaha  v.  Olmatead,  5  Neb. 
446. 

Collateral  attack  on  existence. 

27.  (1891.)  Where  it  Is  apparent  that  a 
city  of  the  second  class  has  in  fact  been 
duly  organized  in  good  faith,  mere  irregu- 
larities in  some  of  the  proceedings  will  not 
render  the  organization  void.  City  of  Omaha 
V.  City  of  South  Omaha,  31  Neb.  378  (47  N. 
W.  1113). 

28.  (1894.)    Where  the  existence  of  a 

municipal  corporation  is  not  questioned  by 
the  state,  It  cannot  be  put  In  issue  by  a  pri- 
vate Individual  In  a  collateral  proceeding. 
Btate,  ex  rel.  Ressel,  v.  Whitney,  41  Neb. 
613  (S9  N.  W.  884). 

29.  (1907.)  Where  proceedings  are  had 
to  incorporate  a  city,  or  to  add  to  the  terri- 
tory of  one  already  existing.  If  the  body  ex- 
ercising the  power  to  establish  or  attach  the 
territory  possessss  Jurisdiction,  Its  action 
cannot  be  collaterally  attacked.  Hemple  v. 
City  of  Haetings,  79  Neb.  723  {113  N.  W. 
187). 

Belation  of  citiaen  to  city. 

30.  (1871.)  The  relations  of  a  citizen  to 
the  state  are  different  from  that  to  a  partic- 
ular city.  Brad»hav!  v.  City  of  Omaha,  1 
Neb.  16. 


Title  to  site  when  located  on  ptthllc  land. 

31.  (1878.)  Where  a  town  Is  located  on 
public  lands,  the  municipality  does  not  ac- 
quire the  legal  title  to  the  site.  It  Is  held 
by  the  mayor,  chairman  of  the  board  of 
trustees,  or  judge  of  the  county,  in  trust  for 
the  use  of  the  ocdupants  of  the  town  and 
those  entitled  to  deeds.  Buriank  v.  BlHs,  7 
Neb.  1S6. 

—  Conveyances  by  municipality. 

(1878.)    The  failure  of  the  mayor  of 


32. 


a  town  located  on  public  land,  to  recite  In  a 
deed  to  a  lot  therein  the  authority  under 
which  the  conveyance  Is  made,  does  not  in- 
validate the  conveyance.  Burbank  v.  Ellit, 
7  Neb.  156. 

33.  (1878.)  Where  a  town  is  located  ou 
the  public  lands,  the  mayor  of  the  town,  or 
If  there  Is  no  mayor,  the  chairman  of  the 
board  of  trustees  If  the  town  la  incorpo- 
rated, and  If  the  town  Is  not  incorporated  the 
county  Judge  of  the  county  in  which  the 
town  is  situated,  la  required  to  execute  and 
deliver  to  each  person  who  may  be  legally 
entitled  to  the  same,  a  deed  In  fee  simple 
for  the  lot  or  lots  of  such  land  as  the  party 
demanding  the  same  may  be  legally  en- 
titled to.  Burbank  v.  ElUa,  7  Neb.  156. 

34.  (1878.)  The  publication  of  the  no- 
tice provided  for  In  section  4  of  the  act  ap- 
proved November  4.  1858,  Is  not  complete 
until  thirty  days  after  the  first  day  of  the 
publication  thereof.  Lota  which  remain  un- 
conveyed,  and  are  vacant  and  unoccupied, 
are  to  be  advertised  and  sold  after  the  ex- 
piration of  six  months  from  the  time  of  the 
completion  of  the  publication  of  notice. 
Burbank  v.  EUia,  7  Neb.  166. 

 Appeal  from  decision  of  mayor. 

35.  (1871.)  Appeals  from  the  decision  of 
the  mayor  under  town  site  act  are  not  gov- 
erned by  the  act  subsequently  passed  regu- 
lating appeals  in  Justices'  courts.  They  are 
sufficient  if  taken  orally  on  the  date  of  Uie 
mayor's  decision  uid  note  in  tils  docket. 
Neiocomb  v.  Boulware,  1  Neb.  428. 

Classification  and  ^des. 

36.  (1884.)  The  classification  of  the 
cities  of  the  state  Into  classes  and  sub- 
classes, and  the  conferring  upon  them  of 
corporate  powers  by  acts  of  the  legislature 
of  a  general  nature,  yet  the  provisions  of 
which  are  applicable  to  but  one  of  such 
classes  or  subclasses.  Is  not  repugnant  to 
any  provision  of  the  constitution.  State,  ex 
rel.  Jonet^  v.  Oraham,  16  Neb.  74  (19  N.  W. 
470). 
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37.  (1893.)  South  Omaba,  as  shown  l>7 
the  census  of  1890,  Is  a  city  of  the  second 
class,  having  more  than  8,000,  and  less  than 
25,000  inhabitants,  and  not  a  city  of  the  first 
class.  State,  car  rel.  Sckoot  District,  v.  Pad- 
dock, 36  Neb.  263  (54  N.  W.  616). 

38.  (1897.)  If  the  provisions  of  a  law 
establishing  a  class  of  cities  on  the  basis  of 
population  are  such  that  other  cities  may  in 
the  future,  without  additional  legislation, 
enter  the  specified  class,  the  law  Is  general. 
State,  ex  rel.  Wheeler,  v.  Btuht,  52  Neb.  209 
(71  N.  W.  941). 

89.  (1897.)  The  classification  of  the 
cities  of  the  state  Into  classes  and  sub- 
classes and  the  conferring  upon  them  of 
corporate  powers  by  acts  of  the  legislature 
of  a  general  nature,  yet  the  provisions  of 
which  are  applicable  to  but  one  of  such 
classes  or  subclasses.  Is  not  repugnant  to 
any  provision  of  the  constitution.  State,  ex 
rel  Wheeler,  v.  Stuht,  62  Neb.  209  (71  N. 
W.  941). 

40.  (1907.)  Under  the  provisions  of  sec- 
tion 1,  article  I,  chapter  14,  Compiled  Stat- 
utes 1903,  each  village  In  this  state  contain- 
ing  the  population  required  by  the  statute 
beoomes  a  city  of  the  second  class  without 
any  action  being  taken  on  the  part  of  the 
municipality.  State,  ex  rel.  Einstein,  v. 
Northup,  79  Neb.  822  (118  N.  W.  640). 

B.  Territorial  Sxtensicms  and  Subdivlaion, 

Annexation  and  Division. 
Annexation  of  territory. 

41.  (1888.)  Where  a  city  council  by  a 
two-thirds  vote  of  all  the  members  adopt 
resolutions  to  annex  certain  contiguous  ter- 
ritory, and  petition  the  district  court  for 
that  purpose,  under  section  99,  chapter  14, 
Compiled  Statutes,  whether  the  allegations 
of  the  petition  are  true  and  whether  the 
proposed  part  to  be  annexed  would  be  bene- 
fited thereby  should  be  determined  as  of  a 
judicial  character.  City  of  Wahoo  v.  Dich 
enson,  23  Neb.  426  (36  N.  W.  813). 

42.  (1891.)  The  annexaUon  of  adjacent 
territory  under  section  99,  chapter  14.  Com- 
piled Statutes  1891.  is  a  judicial  proceeding 
In  which  the  land-owner  is  entitled  to  all 
the  rights  of  contravention  and  of  appeal. 
Oottschalk  V.  Becker,  32  Neb.  663  (49  N.  W. 
715). 

43.  (1891.)  Where  a  city  of  the  second 
class  desires  to  annex  contiguous  territory, 
upon  the  ground  of  material  benefits  and  ad- 
vantages to  be  derived  from  such  annexa- 
tion, the  first  step  in  the  proceedings  is  the 


adoption  by  the  cit7  oonncil  of  a  reBolntios 
to  annex  sneh  territory  by  a  two-thirds  to^ 
of  all  the  members  elect  of  such  council,  and 
without  this  the  district  court  has  no  au- 
thority in  the  premises.  City  of  Seward  v. 
Conroy,  33  Neb.  430  (60  N.  W.  329). 

44.  (1891.)  In  an  action  to  annex  eer 
tain  territory  to  a  village  it  must  appear 
from  the  facts  stated  in  the  petition  that 
some  portion  oE  the  territory  sought  to  ba 
annexed  will  be  benefited  from  the  anuexa- 
tion,  or  that  Justice  and  equity  require  lu 
annexation,  and  the  particular  facts  shov- 
ing such  benefits,  or  the  Justice  and  eqnl^ 
of  the  relief  sought,  must  be  alleged.  City 
of  Hartington  v.  Luge,  33  Neb.  623  (60  N. 
W.  957). 

46.  (1891.)  As  ordinarily  the  territory 
of  a  municipal  corporation  la  subdiTided 
into  lots  and  blocks,  and  the  resldenn 
therein  do  not  depend  on  the  cultivation  of 
the  soil  for  a  livelihood.  It  is  not  the  policy 
of  the  law  to  annex  large  tracts  of  agricul- 
tural lands  to  a  village  or  city  unless,  under 
the  circumstances,  such  luids  should  be  sub- 
divided and  sold  as  village  or  city  lots.  Ci'ir 
of  BarHngton  v.  huge,  33  Neb.  623  (50  N. 
W.  957). 

46.  (1895.)  The  boundaries  of  a  village 
may,  under  section  99,  chapter  14.  (Tom- 
piled  Statutes,  be  extended  so  as  to  include 
adjacent  lands  in  such  clwe  proximity  a 
the  platted  portion  as  to  have  some  unity  of 
Interest  therewith  in  the  maintenance  of 
municipal  government  City  of  Wahoo  v. 
TTiarp,  45  Neb.  693  (63  N.  W.  840). 

47.  (1896.)  Evidence  examined,  and  heM 
to  sustain  a  Judgment  annexing  certain  ad- 
jacent lots  to  a  city  of  the  second  class.  City 
Of  Wahoo  V.  Thorp,  46  Neb.  663  (63  N.  W. 
840). 

48.  (1895.)  Lands  adjacent  to  a  town  or 
village  may  be  incorporated  therewith,  pro- 
vided they  are  in   such   close  proximity 

thereto  as  to  be  suburban  In  character  and 
have  some  unity  of  interest  with  the  platted 
portion  in  the  maintenance  of  municipal 
government  But  the  statute  does  not  con- 
teuiplate  the  incorporation  of  remote  terri- 
tory having  no  natural  connection  with  ths 
village  and  no  adaptability  to  municipal  pur- 
poses. State,  ex  rei.  Bammond,  v.  Dimond, 
44  Neb.  164  (62  N.  W.  498). 

49.  (1896.)  The  law  authorizing  the  In- 
corporation of  villages  does  not  cootaa- 
plate  including  in  the  corporate  limits  re- 
mote territory,  or  purely  agricultural  tanda 
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not  actaally  connected  with  the  village  and 
not  adapted  to  municipal  purpoies.  State, 
ex  rel.  Loy  v.  Mote,  48  Neb.  683  (67  N.  W. 
810). 

50.  C1898.)  An  ordinance  of  the  city  of 
Nebraska  City  held  Ineffectual  to  annex  ad- 
jacent territory  or  to  extend  the  territorial 
limits  of  the  muDiclpallty.  Chicago,  B.  d  Q. 
R.  Co.  V.  City  of  Nebraska  Citj/,  53  Neb.  453 
(73  N.  W.  952). 

51.  (1898.)  The  statute  (Compiled  Stat- 
utes 1895,  ch.  14,  art  I,  sec  99)  authorizes 
the  bbundarles  of  a  village  to  be  extended 
so  as  to  Include  adjacent  lands,  where  either 
they  will  be  materially  benefited  from  the 
annexation,  or  justice  and  equity  require 
tbat  it  be  done.  Tillaffe  of  Syractue  v. 
napes,  55  Neb.  738  (76  N.  W.  468). 

52.  (1898.)  Under  section  99,  article  I, 
chapter  14,  Compiled  Statutes,  the  corporate 
limits  of  a  village  may  be  extended  so  as  to 
embrace  contiguous  territory  which  is  in 
such  close  proximity  to  the  platted  portion 
as  to  have  some  unity  of  Interest  therewith 
in  the  maintenance  of  municipal  govem- 
ment.  Tillage  of  Syraciue  v.  Mapes,  55  Neb. 
738  (76  N.  W.  458). 

53.  (1898.)  Contiguous  territory  may  be 
annexed,  though  the  same  may  not  have 
been  subdivided  Into  tracts  of  ten  acres  or 
less.  Village  of  Byraeuse  v.  Mapes,  66  Neb. 
738  (76  N.  W.  458). 

64.  (1901.)  An  ordinance  defining  the 
boundaries  of  a  city  cannot  he  accepted  as 
evidence  of  the  annexation  of  contiguous 
territory,  not  inclnded  in  the  corporate  lim- 
its prior  to  the  passage  of  sudi  ordinance. 
Hrhool  District  .Vo.  30  v.  School  District  of 
Grand  Island.  63  Neb.  44  (88  N.  W.  120). 

56.  ( 1907. )  An  annexation  ordinance, 
adopted  in  pursuance  of  an  unconstitutional 
statute,  and  without  lawful  authority,  is  in- 
effectual to  extend  the  corporate  limits  of  a 

municipality.  State  v.  Several  Parcels  of 
Land,  78  Neb.  703  (111  N.  W.  601). 

66.  (1907.)  Where  the  county  hoard,  In 
the  incorporation  of  a  village,  has  exceeded 
Its  powers  and  Inclnded  within  the  com^orate 
limits  of  the  village  agricultural  land,  not 
urban  In  character  and  having  no  unity  of 
Interest  with  the  platted  portion  In  the 
maintenance  of  municipal  government,  the 
courts  will.  In  a  proper  action,  aseume  Juris- 
dicticm  over  the  subject-matter  at  the  In- 
stance of  the  aggrieved  parties  and  grant 
such  relief  as  the  circumstances  may  re- 
quire.   CommomoealtA  Real  JBstata  Co.  v. 


sea 

City  of  South  Omaha,  78  Neb.  368  (110  N. 
W.  1007), 

57.  (1907.)  County  boards  have  not  been 
vested  with  authority  to  include  rural  dis- 
tricts, not  urban  in  character  and  bavins 
no  unity  of  interest  with  the  platted  portion 
in  the  maintenance  of  municipal  govein- 
ment,  within  the  corporate  Umlta  of  cities 
and  villages.  Commonweatth  Real  Estate 
Co.  V.  City  of  South  Omaha,  78  Neb.  868  (110 
N.  W.  1007). 

 Of  dty  of  aeeond  class  by  city  of 

first  class. 

58.  (1891.)  The  statute  does  not  author- 
ize a  metropolitan  city  to  annex  one  of  the 
second  class.  City  of  Omaha  v.  City  of 
south  Omaha,  31  Neh.  378  (47  N.  W.  1113). 

——Collateral  attack  of  proceeding. 

59.  (1907.)  Where  the  existence  of  a 
municipal  corporation  Is  not  questioned  by 
the  state,  it  cuinot  he  brought  in  Issue  by  a 
private  individual  In  a  collateral  proceed- 
ing, nor  can  the  validity  of  annexation  pro- 
ceedings be  tested  in  such  a  suit,  where  the 
evidence  shows  acquiescence  in  the  proceed- 
ings and  the  payment  of  taxes  levied  by  the 
corporation  for  several  years.  State  v.  Sev- 
eral Parcels  of  Land,  80  Neb.  11  (113  N.  W. 
810). 

60.  (1907.)  Ordinarily  the  validity  of 
an  annexation  ordinance  may  be  collaterally 
impeached  in  a  proceeding  brought  to  en- 
force a  city  tax  levied  against  real  estate  in 

the  annexed  territory.  State  v.  Several  Par- 
eels  Of  Land,  78  Neb.  703  (111  N.  W.  601). 

Boundaries. 

61.  (1884.)  Under  the  townslte  act  of 
1866,  the  county  commlsBloners  of  B.  county, 
upon  a  proper  petition  being  presented  to 
them  for  that  purpose.  Incorporated  the  town 
of  K.  to  Include  certain  bonndaries.  Held, 
That  their  action  Incorporating  the  town  was 
not  void,  although  certain  lands  not  platted 
were  included.  South  Platte  Land  Co,  v. 
Buffalo  County,  15  Neb.  605  (19  N.  W.  711). 

62.  (1891.)  Under  section  8,  chapter 
12a,  Compiled  Statutes,  a  city  of  the  metro- 
politan class  may  extend  the  corporate  lim- 
its so  as  to  include  an  area  not  to  exceed 
twenty-five  square  miles,  including  any  vil- 
lage organization  within  such  limits,  wbich 
organization  will  thereupon  cease  and  ter- 
minate. Under  these  provisions  the  city 
must  Include  the  entire  village  and  cannot 
divide  the  territory  and  annex  only  a  por- 
tion thereof.  City  of  Omaha  v.  dtp  of 
South  Omaha.  31  Neb.  378  (47  N.  W.  1113). 
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63.  (1891.)    Where  under  Bectlonl,chw 

ter  53,  Revised  Statutes  1866,  the  commis- 
aioners  of  L.  county,  upon  a  petition  for 
that  purpose,  in  1869,  Incorporated  the  town 
of  L.  to  include  certain  boundaries,  their 
action  was  not  void,  though  certain  lands 
not  platted  were  Included.  McCloy  v.  City 
Of  lAneoln,  32  Neb.  412  (49  N.  W.  283). 

64.  (1895.)  What  the  boundaries  of  a 
municipal  corporation  are,  where  they  are, 
and  whether  a  particular  piece  of  territory 
lies  within  or  without  the  corporate  limits 
of  a  municipality,  are  all  matters  for  Judi- 
cial determination:  but  the  power  to  create 
municipal  corporations  and  the  power  to  en- 
large or  restrict  their  boundaries  is  a  legis- 
lative one.  Oity  of  Hiuting$  v.  Bansen,  44 
Neb.  704  (63  N.  W.  34). 

Detaching  territory. 

66.  (189S.)  Section  101,  chapter  14, 
Complied  Statutes,  prorlding  for  disconnect- 
ing of  territory  from  municipal  corporation! 
not  applicable  to  cities  of  the  first  class  hav* 
lug  less  than  twenty-five  thousand  inhabit- 
ants. City  of  Haatingt  v.  Hanten,  44  Neb. 
704  (63  N.  W.  34). 

66.  (1896.)  In  the  absence  of  eipress 
statutory  authority,  the  courts  of  this  state 
possess  no  Jurisdiction  to  disconnect  by  de- 
cree any  part  of  the  territory  of  a  munici- 
pal corporation  at  the  suit  of  the  owner  of 
such  territory.  City  of  Haatings  v.  Bangen, 
44  Meb.  704  (68  N.  W.  84). 

67.  (1896.)  The  provision  of  section  101. 
chapter  14,  Compiled  Statutes,  for  the  dis- 
connecting of  territory  from  a  city  or  village 
by  petition,  is  available  only  to  legal  voters 
of  the  territory  sought  to  be  detached. 
State,  ex  ret.  Bammmd,  v.  Dimond,  44  Neb. 
164  (62  N.  W.  498). 

68.  (1896.)  A  landowner,  by  vacating 
his  plat  of  an  addition  to  a  city,  the  land 
being  within  the  corporate  limits,  does  not 
ipto  facto  disconnect  the  land  from  the  city. 
Kershaw  v.  Janaen,  49  Neb.  467  (68  N.  W. 
616). 

69.  (1901.)  The  owner  of  agricultural 
lands  included  within  the  boundaries  of  a 
city  or  Tillage,  although  not  a  voter  therein, 
may  maintain  a  suit  to  have  such  lands  de- 
tached from  the  municipality.  Village  of 
Osmond  V.  Bmather$,  62  Neb.  509  (87  N.  W. 
310). 

70.  (1901.)  Section  101,  article  I.  chap- 
ter 14,  Compiled  Statutes,  relating  to  the 
detachment  of  territory  from  a  dty  or  vil- 


lage by  petition,  ie  available  only  to  letil 
voters  of  the  territory  sought  to  be  discon- 
nected. Village  of  Otmond  v.  BmatJun,  62 
Neb.  509  (87  N.  W.  310). 

71.  (1904.)  A  Judgment  of  the  district 
court  In  a  proceeding  under  the  statute,  ««- 
Uon  101,  article  I,  chapter  14,  CompUed 
Statutes  1903,  to  detach  territory  from  a 
municipal  corporation,  will  not  be  impeached 
ui>on  appeal  in  the  absence  of  a  showing 
that  the  trial  Judge  committed  an  importaat 
mlstalie  of  fact,  or  made  an  erroneous  in- 
ference of  fact  or  of  law.  JfichoeUon  v. 
Yiltage  of  Tilden,  72  Neb.  744  (101  N.  W. 
1026):  (1906)  Gregory  v.  Yillage  of  Fnnk- 
tin.  77  Neb.  62  (108  N.  W.  147). 

72, 73.  (1906.)  The  fact  that  the  owner  of 
unplatted  land,  used  exclusively  for  agricul- 
tural purposes  for  some  years,  tacitly  sub- 
mitted to  its  inclusion  in  the  inconwrsted 
limits  of  a  town  does  not  estop  him  from 
proceeding  under  the  statute  to  have  it  dis- 
connected therefrom.  Barber  v.  Tiltage  of 
FranMin,  77  Neb.  91  (108  N.  W.  146) 

Division  into  wards. 

74.  (1886. )  When  a  village  couUIds 
more  than  1,000  and  less  than  25,000  Inhab- 
itants, it  is  the  duty  of  the  board  of  trustees 
to  divide  it  into  not  less  than  two  wards,  and 
call  an  election  at  the  proper  time,  for  the 
purpose  of  electing  such  offlcere  as  the  stat- 
ute requires  to  be  elected  In  a  city  of  the 
second  class.  State,  ex  rel.  Boatetter,  v. 
Holden,  19  Neb.  249  (27  N.  W.  120). 

75.  (1897.)  The  Utie  to  Senate  File  176 
(Session  Laws,  1897.  ch.  14.  p.  139 »,  pro- 
viding for  the  division  of  cities  with  snffl- 
cient  particularity  designates  article  I  of 
chapter  13a  of  the  Compiled  Statutes  of 
1895,  as  where  the  amendatory  sections 
were  intended  to  apply.  State,  ex  rel.  Com- 
mock,  V.  Stewart,  52  Neb.  243  (71  N.  W. 
998). 

76.  (1897.)  The  repeal  by  the  legisla- 
ture of  1897,  of  section  10,  article  I,  chapter 
13a,  Compiled  Statutes  1895,  which  conferred 
upon  city  authorities  the  power  to  divide 
the  municipality  into  wards,  did  not  hsfc 
the  effect  to  abolish  existing  legally  estab- 
lished wards.  State,  ex  ret.  Comttock, 
Stewart,  52  Neb.  243  (71  N.  W.  998). 

77.  (1906.)  Under  the  provisions  of  sec- 
tion 2,  article  I,  chapter  14,  Compiled  Stst- 
utes  1903,  the  mayor  and  council  of  a  dty 
of  the  second  class  may  change  the  number 
and  boundaries  of  Its  wards,  subject  to  the 
limitation  therein .  eontolned  that  It  stall 
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not  have  lees  than  two  nor  more  than  six 
wards.  Tatteraatl  v.  XfeveU,  77  Neb.  843 
(110  N.  W.  708). 

Existence  of  lots. 

78.  (1884.)  The  city  of  O.  having  been 
In  fact  laid  out  into  lots,  blocks,  streets,  and 
squares  more  than  twentsr-five  years  ago. 
during  all  of  which  time  the  same  have  been 
used,  enjoyed,  and  the  lots  taxed  as  such,  a  . 
decision  of  the  supreme  court  that  such  lots 
have  no  legal  existence  for  the  reason  that 
□o  plat  or  map  of  said  city  has  ever  been 
filed  or  recorded,  would  be  against  public 
policy,  firyant  v.  EttabroOk^  16  Neb.  217 
(20  N.  W.  245). 

79.  (1907.)  The  subdivision  Into  lots  of 
property  contiguous  to  but  outside  the  cor- 
porate limits  of  a  city,  and  the  filing  of  a 
plat  of  such  subdivision  by  the  owner  thereof, 
doea  not  hare  the  effect  of  changing  the  boun- 
daiiee  of  the  city  so  as  to  Include  tbereia 
Buch  prtverty.  ffemple  v.  Oittr  of  HaaUngM, 
79  Neb.  728  (118  N.  W.  187). 

Quo  warranto. 

80.  (189S.)  The  owner  of  agricultural 
lands  Illegally  included  within  the  bound 
aries  of  a  city  or  village  who  is  not  a  voter 
therein,  may  maintain  proceedings  by  guo 
toarranto  for  the  purpose  of  determining 
the  validity  of  the  act  of  incorporation. 
Btate,  ex  reJ.  Hammond,  v.  Dimond,  44  Neb. 
154  (62  N.  W.  498). 

81.  (1896.)  An  information  in  the  na- 
ture of  quo  warranto,  and  not  Injunction,  is 
the  proper  remedy  to  test  the  legal  existence 
«f  a  municipal  corporation.  OtJfom  v.  7<I- 
lage  of  Oakland.  49  Neb.  340  (68  N.  W.  606). 

82.  (1896.)  An  owner  of  lands  illegally 
Included  within  the  boundaries  of  a  village 
can  naalntaln  proceedings  by  quo  warranto 
to  determine  the  validity  of  the  order  of  in- 
corporation. State,  ex  reh  Lot/,  v.  Mote,  48 
Neb.  883  (67  N.  W.  810). 

IZ.  GOVXBNMENTAI.  FOWEBS  AJO) 
FUNCTIONS  ZH  OENBBAL. 

Povexs  in  general. 

83.  (1876.)  The  powers  of  a  munlcipal- 
itj  are  derived  wholly  from  what  Is  ex- 
pressly granted  by  statutes,  or  may  be 
Incidently  necessary  to  carry  into  execution 
the  power  expressly  granted.  Hurford  v. 
City  of  Omaha,  4  Neb.  386. 

84.  (1876.)  The  distinction  between  dl- 
nctoTT  and  mandatory  statutes.  In  r^erence 
to  the  action  of  a  city  oonncil  Ift  tbt  exer^ 


else  of  delegated  powers,  stoted.  ffur/or*  v. 

City  of  Omaha.  4  Neb.  336. 

85.  (1894.)  A  municipal  corporation  pos- 
sesses only  such  powers  as  are  expresdiy 
conferred  upon  It  by  the  statute,  or  are 
necessary  to  carry  into  effect  some  enumer- 
ated power.  State,  ex  rel.  Ransom,  v.  Irev, 
42  Neb.  186  (60  N.  W.  601). 

Statutory  provisions. 

86.  (1873.)  The  rule  of  law  Is  well 
settled,  that  sUtutes  conferring  power  upon 
municipal  ofllcers  must  be  strictly  construed. 
Sexson  V.  Kellev,  3  Neb.  104. 

87.  (1900.)  Chapter  14,  Session  Laws  o* 
1885,  amending  chapter  16,  Laws  1888,  pro- 
viding for  government  of  cities  ot  the  sec- 
ond class.  Is  void  as  amendatory  legislation 
not  covered  by  the  title  of  the  original  act. 
Webster  v.  City  of  Baatinfft,  69  Neb.  663  (81 
N.  W.  610). 

Bigrht  of  self-government. 

88.  (1898.)  The  rU*t  of  local  self-gov- 
•mment  in  cities  and  towns  existed  at  the 
time  the  constitution  was  framed,  and  was 
not  surrendered  upon  the  adoption  ot  that 
instrument,  but  vested  in  the  people  of  the 
respective  municipalities;  and  the  l«lsla- 
ture  is  powerless  to  take  it  away.  State,  ex 
rel.  Attorney  Oeneral,  v.  Moores,  65  Neb.  480 
(76  N.  W.  176;  41  U  R.  A.  624). 

ICanner  of  acquiring  Jurisdiction. 

89.  (1894.)  Where  a  dty  by  Us  charter 
Is  Invested  with  certain  powers,  or  the  con- 
trol and  regulation  of  certain  matters,  and 
the  charter  fails  to  prescribe  or  direct  the 
mode  ot  exercise  of  the  power  so  conferred, 
ttie  council  may  act  by  resolution,  and  it 
will  be  as  effectual  as  would  an  ordinance 
passed  tor  the  same  purpose.  McOavoek  v. 
City  of  Omaha,  40  Neb.  64  (58  N.  W.  643). 

90.  (1897.)  It  la  competent  for  a  city. 
In  the  absence  of  constitutional  or  statutory 
restrictions  upon  Its  powers,  to  prescribe  by 
ordinance  the  means  by  which  It  may  ac- 
quire jurisdiction  over  a  parUoular  aubjact. 
Ives  V.  Irey,  61  Neb.  136  (70  N.  W.  961). 

Kaintainlng  fire  department. 

91.  (1898.)  The  right  to  maintain  a  fire 
department  In  a  city  or  town  is  one  of  the 
rights  vested  in  the  people  Of  municipalities, 
and  is  to  be  exercised  by  them,  without  leg- 
islative interference,  except  to  the  extent 
the  lawmaking  body  may  prescribe  mles  to 
aid  the  people  of  the  municipalities  in  the 
exerdaa  of  such  right.  State,  ex  rel.  Attor- 
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ney  General,  v.  Moores,  55  Neb.  480  (76  N, 
W.  176;  41  L.  R.  A.  624). 

Maiiitalnliiff  and  regulating  electric  light 
system. 

92.  (1895.)  The  power  conferred  upon 
cities  of  the  second  class  having  over  5,000 
inhabitants,  to  provide  for  and  regulate  the 
lighting  of  the  streets,  implies  the  power  to 
erect  and  maintain  an  electric  lighting  sya- 
tem  for  that  purpose.  ChrUten»en  v.  Citjf 
of  Fremont,  45  Neb.  160  (63  N.  W.  384). 

93.  (1895.)  From  the  power  to  provide 
for  and  regulate  the  lighting  of  streets,  no 
power  can  be  implied  to  erect  or  maintain 
a  ligjiting  aystem  for  the  purpose  of  supply- 
ing light  to  private  buildings.  ChrUtenten 
V.  City  of  Fremont,  46  Neb.  160  (63  N.  W. 
364). 

94.  (1900.)  A  city  of  the  second  class, 
having  less  than  5,000  InhabiUnts,  has  no 
authority  to  regulate  the  rates  and  charges 
which  an  electric  light  company  may  charge 
its  customers  for  lights.  WahasTca  Electric 
Co.  V.  City  of  Wymore,  60  Neb.  199  (82  N. 
W.  626). 

96.  (1907.)  A  city  of  the  second  class 
of  less  than  6,000  inhabitants  is  authorized 
by  the  law  of  this  state  to  operate  an  elec- 
tric lighting  plant  for  municipal  and  com- 
mercial purposes.  Todd  v.  City  of  Crete,  79 
Neb.  671  (113  N.  W.  172). 

Adoption  of  seaL 

96.  (1896.)  Municipal  and  private  cor- 
porations may.  In  absence  of  limitations 
expressed  or  implied,  as  an  Incident  to  their 
general  con>orate  powers,  adopt  and  use  a 
common  seal.  Board  of  Directors  of  Alfalfa 
Irrigation  District  v.  Collin*,  46  Nob.  411 
(64  N.  W.  1086). 

m.  UEGISIATXVE  CONTBOL. 
In  general. 

97.  (1871.)  The  legislature  may  increase 
or  restrict  the  powers,  extend  or  contract 
the  limits,  of  clUee,  and  the  courts  cannot 
Interfere.  BraOshino  v.  City  of  Omaha,  i 
Neb.  16. 

98.  (1877.)  The  power  to  arrange  and 
distribute  the  administrative  functions  of 
government,  and  to  change  the  same  from 
time  to  time,  as  the  public  exigencies  may 
require,  belongs  exclusively  to  the  legisla- 
ture, and  thifl  bicludes  the  authority  to  in- 
corporate towns  and  cities.  Turner  v.  Alt- 
have.  6  Neh.  64. 

99.  (1886.)  The  laws  which  esUbllah  and 
regulate  municipal  corporations  are  not  con- 


tracts, but  ordinary  acts  of  legislation,  and 
the  powers  they  confer  are  nothing  more 
than  mandates  of  the  sovereign  power;  and 
these  laws  may  be  repealed  or  altered  at  the 
will  of  the  legislature.  State,  ex  rel.  Uos 
tetter,  v.  Holden,  19  Neb.  249  (27  N.  W.  120). 

IV.  PROCEESINOS  07  COUITCIL. 
A.  Keetlngs,  Rules,  and  Proceedings  In 

tieneraL 
Heetings  of  council. 

100.  (1890.)  A  meeting  of  the  city  coun- 
cil, held  at  a  time  other  than  that  fixed  by 
ordinance  for  a  regular  meeting^  is  valid,  if 
the  mayor  and  all  the  councllmen  are  pres- 
ent and  act  as  a  body,  notwithstanding  the 
meeting  was  not  called  by  the  mayor  or  two 
councllmen.  Magneau  v.  City  of  Fremont. 
80  Neb.  843  (47  N.  W.  280;  27  Am.  St  Rep. 
436;  9  I*  R.  A.  735). 

101.  (1905.)  A  call  for  a  special  session 
of  the  city  council  of  the  city  of  Omaha  In 
the  following  language,  "A  special  meeting 
of  the  city  council  of  the  city  of  Omaha  Is 
hereby  called  for  Saturday,  July  1,  1899,  at 
8:30  o'clock  A.  M..  in  the  council  chamber 
Id  the  city  hall,  for  the  purpose  of  oousidei^ 
ing  communications,  petitions,  resolntions, 
committee  reports  and  ordinances  on  first, 
second  and  third  reading  and  passage" — 
where  such  call  is  properly  recorded  In  the 
Journal  with  the  proceedings  of  the  coundl 
when  assembled,  H  a  suffldent  compliance 
with  the  provisions  of  the  Omaha  charter 
to  enable  the  council  to  introduce,  read  aad 
pass  ordinances  at  such  special  meeting. 
Richardeon  v.  City  of  Omaha,  74  Neb.  297 
(104  N.  W.  172). 

 Presumption     of.    attoidaneo  ol 

mayor. 

102.  (1888.)  The  presumption  is  that 
the  mayor  of  a  city  Is  present  at  meetings 
of  the  council.  Martin  v.  State,  28  Neb.  371 
(86  N.  W.  654). 

-  ■  Special  meetings, 

103.  (1906.)  Under  a  call  for  a  special 
meeting  to  "consider  communications,  peti- 
tion, resolutions  and  ordinances  on  first, 
second  and  third  reading  and  passage,  a 
city  council  may  pass  an  ordinance  then  be- 
fore it,  and  previously  twice  read  and  re- 
ferred to  a  committee.  National  Life  Jnt. 
Co.  V.  City  of  Omaha,  78  Neb.  41  (102  N.  W. 
73;  103  N.  W.  434). 

■  Adjournment. 

104.  (1888.)  At  an  adjourned  session  of 
a  city  council  any  matter  may  be  eoaaidmd 
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that  may  properly  come  up  at  a  r^;ular  sea* 
sion.  parte  Wolfe,  14  Neb.  24  (14  N. 
W.  $60). 

105.  (1890.)  Where  a  meeting  of  the 
council  Is  adjourned  to  a  specified  date,  and 
at  such  date  a  quorum  of  the  council  meet, 
they  may  transact  any  business  within  the 
powers  conferred  by  statute.  Magneau  v. 
City  of  Fremont,  30  Neb.  843  (47  N.  W.280; 
27  Am.  St.  Rep.  436;  9  L.  R.  A.  735). 

——Proof  of  sessiom. 

106.  (1895.)  Introduction  of  the  record 
of  a  council  meeting  showing  the  adoption 
of  resolution  is  sufficient  proof  that  the  ses- 
sion was  regular.  City  of  Wahoo  v.  Tharp, 
46  Neb.  663  (63  N.  W.  840). 

Rules. 

107.  (1906.)  The  city  council  of  a  city 
of  the  first  class,  as  a  legislative  body,  has 
the  power,  by  ordinance,  to  establish  and 
adopt  suitable  rules  for  Its  own  government 
In  matters  of  procedure;  and  such  rules, 
when  adopted,  will  not  be  set  aside  by  the 
courts,  unless  they  are  directly,  or  by  neces- 
sary  Implication,  in  conflict  with  some  pro- 
vision of  the  statutes.  State,  ex  rei.  BitAQp, 
V.  Dunn,  76  Neb.  155  (107  N.  W.  236). 

Compelling  president  to  pTOside. 

108.  (1906  )  Mandamus  wtU  not  lie  to 
compel  the  president  pro  tempore  of  a  dty 
council  to  preside  over  the  meetings  of  that 
body  and  appoint  its  standing  committees, 
where  that  duty  is  neither  enjoined  upon 
blm  by  statute  nor  by  ordinance.  State,  ex 
rel.  BUhop,  v.  Dunn,  76  Neb.  166  (107  N. 
W.  236). 

B.  Ordinances  and  By-lAws. 
Collateral  attack  on  ordinance  annexing 
territory,  see  ante,  ||  69,  60. 

Necessity  of  ordinance  aa  prerequisite  to 
granting  license  to  sell  liquor,  see  7n(o^cat- 
inff  Liguora,  S  118. 

Effect  of  second  ordinance  on  previous  or- 
dinance prohibiting  houses  of  prostitution, 
see  Disorderly  Boutea,  1 1. 

Validity  of  ordinances  relating  to  occupap 
tion  licenses,  see  Licentet,  H  7-16. 

Nature  of  ordinances. 

109.  (1903.)  When  a  municipal  corpora- 
tion is  expressly  authorized  by  legislation 
to  enact  a  certain  ordinance  iu  execution  of 
the  police  power,  such  ordinance  stands  on 
the  same  basis  aa  a  statute,  and  its  reason- 
ableness or  unreasonableness  Is  not  a  mat- 
ter for  the  court*  except  as  audi  question 


would  bear  on  the  constitutionality  of  astet- 
ute  of  the  same  nature.  In  re  Anderton,  69 
Neb.  686  (96  N.  W.  149). 

Enactmmt. 

110.  (1888.)  An  ordinance,  passed  by  a 
council  of  four  members  of  a  dty  of  the  so 

ond  class,  containing  less  than  5,000  popu- 
lation, and  purporting  to  redlstrict  the  city. 
Is  void  where  two  councllmen  vote  "aye" 
and  two  do  not  vote,  whereupon  the  mayor 
votes  "aye."  State,  ex  rel.  Oroaahana,  v. 
Oray,  23  Neb.  365  (36  N.  W.  577). 

111.  (1890.)  The  city  council  of  the  city 
of  F.  Is  composed  of  eight  members.  The 
mayor  and  four  councllmen  voted  In  favor 
of  the  passage  of  a  certain  ordinance,  three 
members  voted  nay,  and  one  was  absent. 
Seld,  That  the  ordinance  was  legally  passed. 
Moifneau  v.  Oity  of  Fremont,  30  Neb.  843 
(47  N.  W.  280;  27  Am.  St.  Rep.  436;  9  L.  R. 
A.  735). 

112.  (1890.)  In  cities  of  the  second  clasB 
having  more  than  five  thousand  inhabltents, 
the  council,  when  in  lawful  session,  may 
pass  any  ordinance,  by  the  concurring  vote 
of  a  majority  of  all  the  members  elected  to 
the  council,  or  by  the  affirmative  vote  of 
one-half  of  the  whole  number  of  councllmen, 
with  the  concurrence  of  the  mayor.  Mag- 
.neau  v.  City  of  Fremont,  30  Neb.  843  (47 
N.  W.  280;  27  Am.  St.  Rep.  436;  9  L.  R.  A. 
736). 

118.  (1903.)  When  a  warrant  has  been 
drawn  pursuant  to  an  appropriation  by  a 
city  council  for  the  payment  of  an  instal- 
ment of  the  salary  of  a  municipal  officer, 
and  an  alternative  writ  of  mandamus  has 
been  issued  and  served  to  compel  the  exe- 
cution and  delivery  of  the  instrument,  an 
ordinance,  passed  during  the  pendency  of 
the  action,  and  assuming  to  repeal  the  or- 
dinance making  the  apropriatlon  and  au- 
thorizing the  payment,  is  void.  Moorea  v. 
Btate,  ex  rel.  Oordort,  67  Neb.  536  (93  N.  W. 
733). 

114.  (1893.)  In  a  city  of  the  second 
class,  containing  a  population  of  less  than 
6,000,  an  ordinance  of  a  general  character 
may  be  presented,  read,  and  adopted  by  the 
city  council  thereof  on  the  same  de^,  pro- 
vided the  rule  requiring  such  ordinances  to 
be  fully  read  on  three  different  days  Is  dis- 
pensed with  by  a  vote  of  three-fourths  of  the 
members  of  the  council.  Rrown  v.  Lutz,  36 
Neb.  627  (64  N.  W.  860). 

116.  (1907.)  The  provisions  of  section 
76,  efaapter  14,  article  I.  Compiled  Statutes, 
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which  provides  that,  "on  the  passage  or 
adoption  of  every  by-law  or  ordinance— by 
the  council  or  board  of  truBtees— the  yeas 
and  nays  shall  be  called  and  recorded," 
are  mandatory,  and  It  Is  necessary  that  the 
yeas  and  nays  should  be  called  and  recorded 
to  pass  or  adopt  an  ordinance.  Payne  v. 
Hyan,  79  Neb.  414  ,(112  N.  W.  599). 

Proof  of  enactment. 

116.  (1890.)  The  certificate  of  a  villase 
clerk  attached  to  an  ordinance  of  the  mu- 
nicipality, attested  by  his  official  seal,  stat- 
ing that  such  ordinance  was  passed  and 
approved,  and  when  and  in  what  paper  it 
was  published.  Is  sufficient  proof  of  Its  pas- 
sage, i^proval.  and  publication.  Bailey  v. 
State,  30  Neb.  855  (47  N.  W.  208). 

117.  (1902.)  Proof  of  adoption  of  an  or- 
dinance of  a  city  is  indispensable  where  ob- 
jection is  made  on  that  ground.  Union  P. 
R.  Co.  V.  Ru3ticka,  66  Neb.  621  (91  N.  W. 
543  (101  Am.  St.  Rep.  614). 

Publication  of  ordinance. 

118.  (1878.)  When  one  week's  publica- 
tion of  a  city  ordinance  ia  required,  one 
publication  of  such  ordinance  fills  the  re- 
quiiements  of  the  law.  State,  ex  rel.  Bahn, 
V.  Hardy,  7  Neb.  377. 

119.  (1896.)  If  an  ordinance  Is  pub- 
lished In  a  daily  paper,  one  insertion  is  not 
sufficient,  but  It  must  be  pabllshed  In  each 
issue  thereof  for  one  week.  Union  P.  R.  Co. 
V.  Montgomery,  49  Neb.  429  (68  N.  W.  619). 

120.  (1896.)  An  ordinance  of  a  city  of 
the  second  class  having  over  5,000.  and  less 
than  10,000  Inhabitants,  which  carries  a  pen- 
alty for  the  violation  of  Its  provisions,  must, 
before  it  becomes  effective,  be  published  for 
at  least  one  week  In  a  newspaper  published 
In  the  city,  or  in  pamphlet  form  for  distri- 
bution or  sale.  Union  P.  R.  Go.  v.  Mont- 
gomery, 49  Neb.  429  (68  N.  W.  619). 

121.  (1898.)  Where  pabllcation  ofanor- 
dinance  of  the  city  of  South  Omaha  is  made 
in  a  daily  paper,  it  must  be  inserted  In  each 
issue  for  a  week,  one  insertion  not  being 
sufllclent  Union  P.  R.  Co.  v.  McNally,  M 
Neb.  112  (74  N.  W.  390). 

122.  (1898.)  Failure  to  publish  in  the 
official  newspaper  an  ordinance  making  an 
annual  levy  of  taxes  for  the  city  of  Omaha 
did  not  prevent  the  ordinance  from  becom- 
ing a  law,  where  It  was  duly  passed,  and 
approved  by  the  mayor,  and  contained  a  sec- 
tion providing  that  It  should  be  in  force 
from  and  after  Its  passage.  Johnton  v.  JNn- 
Icy,  64  Neb.  738  (74  N.  W.  1080). 


Beading— anapenalon  of  rules. 

133.    (1898.)   Where  a~i   ordinance  an* 

thorlzing  the  erection  of  water-works  and 
the  si;pply  of  water  through  hydrants  of  a 
certain  number  and  at  certain  rentals  was 
otherwise  duly  passed,  a  suspenstoD  of  the 
rule  requiring  it  to  be  read  only  once  on 
each  of  three  different  days  unless  this  rule 
was  suspended,  was  sufficiently  complied 
with,  where  there  were  present  four  coqdcIV 
men,  all  of  whom  voted  for  the  suspension; 
the  entire  council  consisting  of  six  mem- 
bers, of  wbom  one  had  resigned  and  another 
was  absent  when  the  suspension  took  place. 
City  of  North  Platte  v.  North  Platte  Water- 
works Co.,  56  Neb.  403  (76  N.  W.  906). 

Necessity  to  express  subject  in  title. 

124.  (1898.)  An  ordinance  adopted  by  a 
board  of  village  trustees  is  valid  only  as  to 
subjects  clearly  expressed  In  the  title.  Lin- 
coln Land  Co.  v.  Village  of  Grant,  57  Neb.  70 
(77  N.  W.  349). 

125.  (1898.)  A  contract  providing  for 
the  rental  of  fire  hydrants  is  not  subject  of 
legislation  expressed  In  the  following  title: 
"An  ordinance  authorizing  the  Lincoln  Land 
Company  to  construct  and  maintain  a  sys- 
tem of  water-works,  and  use  the  streets,  al- 
leys', avenues,  and  public  grounds  for  laying 
their  mains  and  pipes  in  the  town  of  Grant, 
in  Perkins  county,  Nebraska,"  and  hence 
such  contract  Is  void.  Lincoln  Land  Co.  «. 
Village  of  Orant,  57  Neb.  70  (77  N.  W.349). 

126.  (1902.)  An  ordinance  whose  main 
object  Is  to  license  and  regulate  a  business 
is  not  wholly  void  because  a  provision  im- 
posing a  small  occupation  tax  is  not  clearly 
expressed  in  the  title.  Morgan  v.  State,  64 
Neb.  369  (90  N.  W.  108). 

Void  in  part. 

127.  (1878.)  The  fact  that  certidn  pn- 
vlslona  of  a  city  ordinance  are  void,  decs 
not  authorize  the  court  to  declare  void 
those  provisions  which  relate  to  the  proper 
subject-matter  of  the  ordinance,  when  they 
are  distinct  and  separate  from  those  which 
are  void  and  useless.  In  such  case  those 
provisions  which  are  valid  must  stand  as 
the  law,  while  the  others  must  be  treated  as 
inoperative  and  of  no  effect.  State,  ex  rti. 
Hahn,  V.  Hardy.  7  Neb.  377. 

128.  (1890.)  Where  an  ordinance  pro- 
hibiting the  sale  of  intoxicating  liquors  pro- 
vides for  Its  enforcement,  by  Imposing  a 
"fine  of  not  less  than  twenty-ftve  dollara 
nor  more  than  one  hundred  dollars,  or  hr 
imprisonment  not  exceeding  thirty  days,  or 
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by  both  fine  and  isaprisonmeDt,"  that  part 
providing  for  punishment  hy  Imprisonment 
is  Told,  but  it  does  not  invalidate  the  re- 
mainder of  the  ordinance.  Bailey  v.  State, 
30  Xeb.  ?55  C47  N.  W.  208). 

129.  (1898.)  When  a  city  ordinance  con- 
tains valid  and  void  provisions,  the  vfilld 
portion  wll  he  upheld  if  it  is  a  complete 
law  in  Itself,  capable  ot  enforcement,  and 
Js  not '  dependent  upon  that  wlilch  is  in- 
valid. In  re  LangMton,  56  Neb.  SIO  (75  N. 
"W.  828). 

Bepeal  by  Bubsequent  ordinance. 

130.  (1880.)  Where  a  city  passed  an  or* 
dinance  to  "restrain,  prohibit,  and  suppress," 
houses  of  prostitution  while  a  former  ordi- 
nance to  suppress  such  houses  was  in  full 
force  and  effect,  the  second  does  not  repeal 
the  existing  ordinance.  In  re  Ball,  10  Neb. 
587  (7  N.  W.  287).  ' 

131.  (1883.)  Where  an  ordinance  con- 
tains a  provision  plainly  repugnant  to  a 
former  ordinance,  to  the  extent  that  there 
is  a  conflict,  the  former  ordinance  is  re- 
pealed by  Implication.  Sx  parte  Wolf,  14 
Neb.  24  (14  N.  W.  660). 

InltiatlTe  and  referendum,  suspending  or- 
dinance. 

132.  (1903.)  Under  the  provisions  of  ar- 
ticle II,  chapter  26,  Compiled  Statutes  1899, 
commonly  known  as  the  Initiative  and  Ref- 
erendum Law,  It  requires  a  petition  signed 
by  at  least  fifteen  per  cent,  of  the  voters  of 
the  city  to  suspend  the  operation  of  an  ordi- 
nance of  the  dty  duly  passed.  Rajf  v.  Colbjf 
d  Tennev,  6  Unof.  161  (97  N.  W.  591). 

Persona  who  may  question  validity. 

133.  (1903.)  One  can  not  question  the 
validity  of  an  ordinance  until  his  rights 
are  directly  affected  thereby.  FHete  v.  City 
of  Broken  Bow,  67  Neb.  629  (93  N.  W.  729). 

Construction  of. 

134.  (1899.)  an  nrdlnuice  provtding 
tbat  a  copy  of  a  resolution  for  the  construc- 
tion of  sidewalks  "may  be  personally 
served"  on  property  owners  to  be  affected, 
the  word  "may"  is  to  be  construed  as 
"must."  Doane  v.  City  of  Omaha,  58  Neb.- 
815  (80  N.  W.  64). 

134a.  (1907.)  The  courts  will  not  ordi- 
narily inquire  into  the  motive  of  a  city  coun- 
cil In  its  exercise  of  a  discretionary  power 
conferred  upon  it  by  the  legislature.  Endert 
«.  Friday,  78  Neb.  610  (111  N.  W.  140). 

135.  (1907.)   An  ordinance  of  tbe  city  of 


Plattsmouth  recited  that  it  was  passed  under 
and  by  virtue  of  an  act  which  was  after- 
wards declared  unconstitutional.  Irrespect- 
ive of  tbe  power  granted  by  the  unconsti- 
tutional law,  the  city  council  had  the  power 
under  the  previous  statute  to  enact  the 
ordinance.  Held.  That  the  mistake  In  re- 
citing the  power  to  act  did  not  operate  to 
deprive  the  city  council  of  the  power  which 
It  actually  had  under  tbe  existing  law. 
State  V.  several  ParceU  of  land,  80  Neb.  11 
(113  N.  W.  810). 

lAgislation  beyond  powers. 

136.  (1900.)  In  attempting  to  legislate 
upon  matters  beyond  Its  jurisdiction,  the 
governing  body  of  a  city  does  not  represent 
the  city;  does  not  act  as  Its  agent,  nor  by 
color  of  Its  authority.  Wabaaka  Electric  Co. 
V.  City  of  Wymore,  60  Neb.  199  (82  N.  W. 
626). 

V.  OFFICSRS,  AGENTS,  AND 
EXPLOYEES. 
See.  also.  Offce  and  0^&r$. 
Bmbezzlement  by  city  treasurer,  see  Bm- 
be*elemeni,  i  24. 

Bribery  of  city  offlcer,  see  BriJ>ery,  S  1- 
,Dl8quaIlflcatlon  of  licensing  board  to  sign 
application  for  liqnor  license,  see  Intoscica- 
ting  Ltguon,  H  106-108. 

A.  Municipal  Offlcers  in  OeneraL 
Liability  for  torts  of  officers,  see  poat. 
H  6g&-717. 

Validity  of  statute  providing  for  alecUon. 

137.  (1906.)  The  provisions  of  section 
12,  chapter  76,  taws  1905,  for  an  election  of 
city  aldermen  on  tbe  first  Tuesday  In  June, 
1905,  is  not  special  legislation  Inhibited  by 
tbe  constitution,  because  applicable  to  the 
one  city  only  wblch  at  such  time  comes 
under  tbe  operation  of  the  lav.  Stole,  ear 
rel.  Pentzer,  v.  Malone,  74  Neb.  646  (105  N. 
W.  893). 

138.  (1905.)  Conceding  tbe  provisions  of 
sections  12  and  13  of  the  amendatory  act 
of  the  legislature  (laws  1906,  ch.  76),  relating 
to  the  election  of  police  Judge  to  be  Invalid, 
which  is  not  determined,  the  remainder  of 
such  act  would  not  be  affected  thereby. 
Such  provisions,  it  is  held,  were  not  an  In- 
ducement to  tbe  passage  of  the  remainder. 
State,  ex  rel.  Pentzer,  v.  Malone,  74  Neb. 
645  (106  N.  W.  893). 

Validity  of  act  to  make  offlces  appointive. 

139.  (1898.)  The  offices  of  city  engineer, 
city  attorney,  and  water  commissioner  of 
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the  clt7  of  LlDCoIn  are  elective,  the  stat- 
utory provision  puiporting  to  make  them 
appointive  offices  being  unconstitutional. 
State,  ex  rel  Bcott,  v.  Bowen,  54  Neb.  211 
(74  N.  W.  61B). 

Nature  of  offloei  and  duty  of  mayor. 

140.  (1S89.)  The  mayor  Is  the  chief  exe- 
cutive officer  of  the  city,  and  as  such  it  Is 

his  duty  to  see  to  the  execution  of  all  active 
ordinances,  resolutions,  and  votes  of  the 
mayor  and  council  whether,  as  a  matter  of 
opinion  or  sentiment,  the  same  meet  his 
approval  or  not.  State,  ex  rel.  Fuller,  v, 
Martin,  27  Neb.  441  (43  N.  W.  244). 

141.  (1897.)  The  office  of  mayor  of  a 
city  of  the  metropolitan  class  is  an  office  of 
profit  and  trust  under  the  laws  of  the  state. 
Utate,  ex  rel.  Broatch,  v.  Moore*,  52  Neb. 
770  (73  N.  W.  289). 

Ineligibility  of  mayor. 

142.  (1899.)  The  provisions  of  chapter 
10,  page  64,  Session  Laws  1897.  the  so-called 
charter  of  cities  of  the  metropolitan  class, 
demand  that  in  case  of  Ineligibility  (tf  the 
person  receiving  the  highest  number  at 
votes  at  the  first  general  election  for  mayor, 
the  president  of  the  council  should  exercise 
the  office,  and  not  the  former  incumbent. 
State,  ex  rel.  Broatch,  v.  Mooreg,  68  Neb. 
285  (18  N.  W.  629). 

AsseSEOrs. 

143.  (1901.)  Act  of  March  27.  1901,  re- 
lating to  the  government  of  cities  of  40,000 
to  100,000  Inhabitants,  not  void  for  unoer^ 
tatnly  as  regards  the  office  ot  tax  commis- 
sioner. ■  State,  ex  rel.  Prout,  v.  Aitken,  62 
Neb.  428  (87  N.  W.  163). 

144.  (1901.)  In  cities  having  more  than 
26,000  and  less  than  40,000  inhabitants,  an 
assessor  for  county  purposes  to  be  elected 
annually  In  every  precinct  of  such  cily. 
State,  ex  rel.  Hovtard,  v.  Haveriy,  63  Neb. 
87  (88  N.  W.  172). 

Police  Judge- 
Appointment  of  Justice  of  peace  to  act 

for  police  Judge,  see  Jxtdgee,  %  9a. 

Salary  and  compensation,  see  post,  %\  171, 
172. 

146.  (1877.)  The  police  Judge  in  cities 
of  the  first  class  has  no  Juriad  lotion  In  cases 
of  felony;  except  to  recognize  the  accused 
to  appear  before  the  district  court  for  trial. 
Thompeon  v.  State,  6  Neb.  102. 

145a.  (1884.)  Under  the  title  of  "an  act 
to  provide  fon  the  organization,  government. 


and  powers  of  cities  of  the  second  class" 
the  legislature  cannot  grant  the  police  Judge 
concurrent  jurisdiction  with  county  courts 
of  all  civil  actions.  Holmberg  v.  Hauck,  U 
Neb.  337  (20  N.  W.  279). 

146.  (1897.)  Section  8  chapter  25,  Ses- 
sion Laws  of  1897,  violates  the  constituUooal 
rule  of  uniformity  of  Jurisdiction  and 
powers,  as  regards  the  district,  county,  and 
Justices'  courts  of  the  state.  State,  ex  rel 
Smyth,  V.  Maoney,  52  Neb.  508  (72  X.  W. 
1006). 

147.  (1900.)  The  office  of  police  judge  ct 
police  magistrate  of  au  lacorpwated  city  is 
called  into  existence  by  the  oonstltution. 
State,  ex  rel.  Oordon,  v.  Mooret,  61  Neb.  9 
(84  N.  W.  399). 

148.  (1901.)  The  various  pravlslons  of 
the  statutes  conferring  Jurisdiction  on  po- 
lice magistrates,  held  not  in  violation  (tf  sec- 
tion 19,  article  VI  of  the  constitution,  and 
valid.  Moores  v.  state,  ex  rel.  Gordon.  G3 
Neb.  846  (88  N.  W.  614). 

149.  (1903.)  The  office  of  poUceJadgeor 
police  nugistrate  of  an  Incorporated  city  is 
called  into  exlst«ice  by  the  constitution. 
State,  ex  rel.  Gordon,  v.  Moores.  70  Neb.  5T 
(99  N.  W.  504). 

150.  (1904.)  That  part  of  the  charter  of 
South  Omaha,  providing  for  the  election  ud 
defining  the  jurisdiction  of  the  police  Judgee. 
Is  separable  from  the  rest  of  the  act.  and. 
If  necessary,  may  be  rejected  without  af- 
fecting the  validity  of  the  charter.  State, 
ex  rel.  Front,  v.  NoJan,  71  Neb.  136  (98  N. 
TjT.  667). 

De  facto  officers. 

151.  (1908.)  Where  a  prednet,  as 
formed,  embraced  four  wards  of  a  city,  each 
of  which  was  by  statute  made  a  precinct 
for  taxing  purposes,  an  assessor  elected  for 
and  exercising  his  office  In  all  four-  of  tbem, 
without  objection  and  with  the  acquiesence 
of  the  people,  is  a  tfe  facto  assessor  in  sack 
ward.  City  of  South  Omaha  v.  O'Rourlu,  70 
Neb.  479  (97  N.  W.  608). 

Ex  officio  treasurer. 

152.  (1906.)  In  an  act  Incorporating  s 
certain  class  of  cities,  and  prescribing  ud 
regulating  their  duties,  powers  and  goreni- 
ment,  it  is  competent  to  enact  that  tlie 
treasurer  of  the  county  in  which  the  onlv 
city  of  that  class  Is  situated  shall  be  tr 
offlcio  treasurer  of  the  city.  Cathen  v.  Een- 
nitigs,  76  Neb.  296  (107  N.  W.  686). 
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XUglbUlty  of  eoimeilmen. 

153.  (1897.)  In  cities  of  the  second  class 
taavlng  less  than  6,000  Inhabitants,  conncil- 
meo  must  be  electors.  Haywootl  v.  Marihall. 
53  Neb.  220  (73  N.  W.  449). 

Acts  of  de  facto  officers. 

154.  (1888.)  Although  proceedings  for 
redlstrlctlag  a  city  and  Increasing  the  num- 
ber ot  wards  were  void,  and  therefore  coun- 
cllmen  elected  under  such  redlstrlctlng  are 
not  entitled  to  hold  office,  yet  the  legal  or 
ganlzatlon  of  the  city  and  the  acts  of  such 
councilmen,  de  facto,  while  recognized  and 
acting  as  such,  will  be  upheld.  Btate,  ex 
ret  Groathana,  v.  Oray,  23  Neb.  366  (86  N. 
W.  677). 

Elected  under  void  proceedings. 

166.  (1888.)  Incumbents  superseded  by 
councilmm  elected  under  or  by  virtue  of  void 
proceedings  for  redlstrlctlng  the  city,  are 
entitled  to  be  restored  by  due  process  of 
law;  but  the  legal  organisation  of  the  city, 
and  the  acts  of  the  councilmen  de  facto, 
within  the  purview  of  the  statute,  will  be 
recognised  and  upheld.  State,  ex  rel.  Oroaa- 
Aan$,  V.  Oray.  23  Neb.  366  (36  N.  W.  677). 

Bffeot  on  election  called  aa  for  city  of  an- 
other class. 

166.  (1907.)  The  fact  that  the  Ume  an 
ordinance  calling  for  the  election  of  officers 
of  a  city  of  the  second  class,  such  city  had 
a  population  less  than  the  requisite  number 
necessary  to  constitute  such  city,  does  not 
Invalidate  the  election  when  the  population 
has  increased  to  the  required  number  by 
the  time  for  the  election.  State,  ex  rel.  Bin- 
stein,  V.  Northup,  79  Neb.  822  (118  N.  W. 
640). 

Holding  over  electlTe  term. 

167.  (1900.)  The  period  for  wlilch  an  of- 
ficer holds  over  beyond  the  fixed  term  of  an 
ofllce,  pending  the  election  of  a  successor  In 
pursuance  of  the  requirements  of  the  con- 
Btitntitm,  is  a  part  of  his  term  of  ofllce. 
State,  ex  ret.  Gordon,  v.  iioore$t  81  Neb.  9 
(84  N,  W.  399). 

158.  (1907.)  The  city  engineer  of  a  city 
of  the  metropolitan  class  holds  the  office 
until  his  successor  la  elected  and  qualified. 
SMe,  ex  rel.  Shaw,  v,  Roaewater,  79  Neb. 
460  (lis  N.  W.  206). 

169.  (1907.)  The  failure  to  qualify  by 
one  who  has  been  appointed  as  his  successor 
by  the  mayor  and  confirmed  by  the  council, 
but  who  has  not  taken  iiossession  of  the 
office  and  entered  upon  the  discharge  of  its 


duties,  does  not  render  the  office  of  elty 
engineer  vacant  Upon  such  foilnre  to 
qualify  the  Incumbent  may  qualify  anew 

under  section  17,  chapter  10,  Compiled  Stat- 
utes 1905.  Statej  ex  rel.  Shaw,  v.  Rosewater, 
79  Neb.  450  (113  N.  W.  206). 

160.  (1907.)  When  It  is  the  duty  ot  the 
mayor  to  appoint  an  oflleer  and  he  falla  to  do 
so,  the  council  may  elect;  but  this  power 
of  the  council  does  not  exist  when  one  who 
has  been  appointed  by  the  mayor  and  con- 
firmed by  the  council  falls  to  qualify,  there 
being  an  incumbent  to  bold  over  until  his 
successor  Is  elected  and  qualified.  In  such 
case  the  Incumbent  may  qualify  anew,  and 
takes  the  office  for  the  succeeding  term. 
•State,  ex  rel.  Shaw,  v.  Roaewater,  79  Neb. 
460  (113  N.  W.  206). 

Vacancy. 

161.  (1882.)  An  election  to  fill  a  vacancy, 
at  the  first  general  election  after  the  death 
of  the  officer  duly  elected,  and  without  a 

resolution  of  the  city  council  or  proclamation 
Of  the  mayor  Is  nugatory.  State,  ex  rel.  Sex- 
auer,  v.  Buck.  13  Neb.  273  (13  N.  W.  406). 

162.  (1890.)  Vacancy  in  office  of  council- 
man of  city  ot  first  dass  occurring  less  than 
thirty  days  before  annual  city  election  can- 
not be  filled  thereat  State,  ex  rel.  Cooper, 
V.  Hamilton,  29  Neb.  198  (45  N.  W.  279). 

163.  (1907.)  One  appointed  to  fill  a  va- 
cancy In  the  office  of  alderman  of  a  dty  of 
the  first  class  having  more  than  40,000  and 
less  than  100,000  Inhabitants  holds  only  until 
the  next  general  election  (Comp.  St.,  ch.  26. 
sec.  107),  which  is  the  next  election  at  which 
the  vacancy  can  be  filled  (sec.  106),  to  wit 
the  next  regular  municipal  election.  State, 
ex  rel.  Caatle,  v.  Bchroeder,  79  Neb.  769 
(113  N.  W.  192). 

164.  (1907.)  The  provisions  of  the  gen- 
eral election  law  (Comp.  St,  ch.  26,  sees.  105, 
107)  for  filling  vacancies  In  office  apply  to 
the  office  of  alderman  of  the  city  ot  Lin- 
coln, there  being  no  special  provision  of  the 
act  governing  cities  of  that  class,  nor  the 
ordinances  enacted  thereunder,  which  are  in. 
consistent  therewith.  State,  em  rel.  Oaatle,  v. 
Bchroeder,  79  Neb.  769  (113  N.  W.  19S). 

Change  In  class  of  dty. 

165.  (1886.)  Change  in  government  from 
a  city  of  the  second  class  of  the  minimum 
number  of  fifteen  hundred  to  city  of  the 
second  class  of  not  less  than  five  thousand 
Inhabitants,  does  not  vacate  the  office  of  po- 
lice judge.  State,  ex  r^l  Stevenaon,  v. 
White,  20  Neb.  8?  (28  N.  W.  846). 
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Besl^natlon. 

166.  (1876.)  The  acceptance  of  a  resig- 
nation ot  a  municipal  office  by  the  autlior- 
itlea  to  whom  It  Is  tendered  is  not  neces- 
sary to  make  the  same  effective.  State,  ex 
rel.  Roberts,  v.  Mayor  of  Lincoln,  4  Neb.  260. 

Salaries  and  compensation. 

167.  (1877.)  Where,  after  a  city  engi- 
neer has  been  elected,  ihe  councit  pass  an 
ordinance  fixing  his  salary  at  |5  per  day, 
such  engineer  is  entiUed  to  that  sum  as 
salary,  after  the  ordinance  took  effect.  Rob- 
erta V.  City  of  Lincoln,  6  Neb.  352. 

168.  (1883.)  CiUes  of  the  second  class 
are  not  liable  for  the  fees  of  poUce  Judges 
where,  for  non-payment  thereof,  Tlolators 
of  city  ordinances  are  required  to  work, 
as  provided  in  section  31  of  the  act  Incor- 
porating such  cities.  Cobb  V.  City  of  Lin- 
coln, 15  Neb.  86  (17  N.  W.  365). 

169.  (1886.)  Where  at  the  time  of  the 
election  of  the  clerk  of  a  city  of  the  sec- 
ond class  no  ordinance  had  been  passed  fix- 
ing his  salary,  an  ordinance  passed  during 
his  term  of  office  fixing  his  salary  at  |300 
per  annum  is  not  within  the  inhibitions  of 
the  law  that  the  compensation  shall  not  be 
Increased  or  diminished  during  his  term  of 
office.  State,  ex  ret.  Watfner,  v,  McDowell, 
19  Neb.  442  (27  N.  W.  433). 

170.  (1886.)  Where  there  is  no  ordin- 
ance fixing  the  salary  of  an  officer  at  the 
time  of  his  election,  an  ordinance  thereafter 
which  fixes  a  salary  within  the  limit  pre- 
scribed is  not  invalid.  Wheelock  v.  Mc- 
Dowell, 20  Neb.  160  (29  N.  W.  291). 

171;  (1900.)  The  compensation  of  a 
police  judge  of  an  incorporated  city  cannot 
be  varied  pending  his  official  term.  State,  ex 
rel  Gordon,  v.  Mooret,  61  Neb.  9  (84  N.  W. 
399). 

172.  (1903.)  Held,  That  a  successor  to 
relator  for  the  office  of  police  judge  has 
been  elected  and  qualified;  that  relator  was 
not  the  incumbent  of  such  office  during  the 
time  for  which  he  Is  seeking  herein  to  en- 
force payment  of  salary,  and  that  the  writ 
prayed  for  was  properly  denied.  State,  ex 
rel,  Gordon,  v.  Mooret,  70  Neb.  48  (96  N.  W. 
1011), 

173.  (1903.)  One  who  is  both  a  de  facto 
and  a  de  jure  Incumbent  of  a  city  office  can- 
not be  deprived  of  the  salary  attached 
thereto  by  reason  of  the  usurpation  of  the 
office  at  the  instance  of  the  city  authorities. 
Mcorea  v.  State,  ex  rel.  Gordon,  67  Neb.  635 
(93  N.  W.  733). 


174.  (1904.)  A  public  officer  who  has 
by  mandamus  compelled  the  payment  of 
the  principal  of  his  salary  cannot  after 
wards  maintain  an  action  at  law  agahist 
the  municipality  out  of  whose  funds  sudi 
salary  is  payable  to  recover  Interest  thereon. 
Gordon  V.  City  of  Omaha.  71  Neb.  570  (99 
N.  W.  242). 

175.  (1906.)  Whether  a  dty  offlosr  mar 
bind  the  city  by  assigning  his  salary  prior 
to  the  issue  of  a  warrant  therefor,  not  dis 
cussed  or  determined.  Gordon  v.  City  of 
Omaha.  77  Neb.  566  (110  N.  W.  313). 

176.  (1907.)  Whether  the  chief  of  a 
mnnldpat  fire  department  is  an  offloer 
within  the  meaning  of  the  rule  that  an  olD- 
cer  de  jure  la  entitled  to  the  emoiumeate 
of  the  office  without  reference  to  actual  Id- 
cumbency  .or  services,  or  whether  he  is 
merely  an  employee  to  whom  other  prin- 
ciples are  applicable,  quare.  Redell  v.  City 
of  Omaha,  80  Neb.  178  (113  N.  W.  1054). 

Bemoval. 

177.  (1892.)  Section  172  of  the  act  hi 
l  elation  to  metropolitan  cities,  providing  (or 
removal  of  officers,  does  not  apply  to  olB- 
cers  who  hold  their  oflftce  for  a  definite 
term.  State,  ex  rel.  Gapen,  v.  Bomera,  35 
Neb.  322  (63  N.  W.  146). 

178.  (1892.)  The  general  provision  con- 
tained in  section  172  of  the  charter  of  the 
city  of  Omaha,  for  removal  of  officers  of 
the  dty,  upon  charges,  by  the  district  oourt, 
is  not  aclustve.  state,  ex  rel.  Attorney 
General,  v.  Smith,  35  Neb.  13  (S2  N.  W.  700; 
16  I*  R.  A.  791). 

179.  (1892.)  The  qnesUon  whether  tlu 
power  to  remove  a  public  officer  for  mis- 
conduct ia  judicial  in  the  sense  that  the 
officers  named  are  entitled  to  have  the 
question  of  cause  therefor  heard  by  the 
courts,  and  If  not,  whether  the  action  of 
the  executive  can  be  reviewed  by  the  conrts, 
is  not  determined.  State,  ex  rel.  Attorney 
General,  v.  Smith,  35  Neb.  13  (62  N.  W.  700; 
16  L.  R.  A.  791). 

180.  (1897.)  A  statutory  provision  that 
the  mayor  and  council  of  a  dty  of  a  desig- 
nated class  are  authorized  to  pro\1de  for 
removing  officers  of  such  city  for  mis 
conduct  does  not  clothe  the  council  with 
power  to  remove  the  mayw,  and  any  at- 
tempt to  exercise  such  power  Is  null  snd 
void.  Stahlhut  V.  Bauer,  61  Neb.  64  (70  N. 
W.  496). 

181.  (I90I.)  Section  103  of  the  charter 
of  metropolitan  cities  (Session  Laws  1S97. 
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di.  10)  to  the  extent  that  It  assumes  to 
confer  on  district  courts  authority  to  re- 
moTe  police  maslstrateB  Is  unconstitutional. 
OorOon  V.  Mooret,  61  Neb.  346  (86  N.  W. 
2J8). 

182.  (1901.)  Whether  the  power  to  re- 
move an  officer  for  official  misconduct  can 
be  concurrently  exercised  by  two  depart- 
ments of  the  government  wltiiont  violating 
the  proTlslon  of  the  constitution  relating  to 
the  distribution  of  powers,  gutrre.  Gordon  v. 
Moorea,  61  Neb.  346  (86  N.  W.  298). 

—  Injunction  to  prerent. 

183.  (1897.)  Where  the  council  of  a 
dty  are  proceeding,  without  authority,  to 
remove  the  mayor,  the  latter  may  be  pro- 
tected by  injunction.  Stahlhut  v.  Bauer,  61 
Neb.  64  (70  N.  W.  496). 

Liability  for  failure  of  officer  to  act 

184.  (19(M.)  Damages  are  not  recover- 
able against  a  metropolitan  city  of  Ne- 
braska because  of  delay  or  neglect  of  Its 
mayor  and  council  In  the  performance  of 
a  ministerial  duty.  Gordon  v.  City  of 
Omaha,  71  Neb.  670  (99  N.  W.  242). 

Liability  for  acts  of  officers. 

186.  (1878.)  Officers  of  municipalities 
cannot  bind  the  corporations  beyond  the 
limits  of  their  express  powers.  Wheeler  v. 
City  of  PlatUmouih.  7  Neb.  270. 

186.  (1881.)  Acts  of  a  mayor  and  coun- 
cil in  excess  of  the  authority  expressly 
given  are  absolutely  void.  Hamcom  v.  Oity 
of  Omaha.  11  Neb.  37  (7  N.  W.  739). 

187.  ( 1898. )  A  public  corporation  b 
botmd  by  the  acts  and  contracts  of  Its  au- 
thorized agents  within  the  scope  of  their 
authority.  Dean  v.  Saunders  County,  66 
Neb.  769  (76  N.  W.  4B0). 

188.  (1900.)  An  action  cannot  be  main- 
tained against  a  city  for  acts  of  an  officer 
thereof  committed  beyond  the  apparent 
scope  of  his  authority.  Wabasha  Electric  Co. 
V.  City  of  Wymore,  60  Neb.  199  (82  N.  W. 
626). 

Ei^olnlnff  threatened  nnanthorined  act 

189.  (1894.)  Where  the  acts  of  a  munlc 
Ipal  corporation  are  presumably  without 
color  of  law,  an  action  of  Injunction  may  be 
maintained  by  a  party  showing  a  sufficient 
Interest  and  that  Irreparable  injury  will  re- 
sult to  him  through  such  acts,  and  this  not- 
wltbaianding  a  decision  of  the  Issues  In  the 
cue  may  InvolTe  a  decision  of  the  particular 
claw  to  which  the  municipal  corporation 


belongs.  City  of  South  Omaha  v.  Taxpayers' 
League,  42  Neb.  671  (60  N.  W.  9S7). 

190.  (1900.)  If  a  mayor  and  council  of 
a  city  threaten  to  exceed  their  authority 
and  adopt  an  ordinance  which  will  be  preju 
diclal  to  the  rights  of  an  individual,  an 
Injunction,  In  a  proper  case,  may  Issue 
against  them,  but  not  against  the  eity.  Wa- 
basha Electric  Co.  v.  City  of  Wjfinore,  60  Neb. 
199  (82  N.  W.  626). 

Liability  for  acts  under  void  ordinanoe. 

191.  (1903.)  The  officers  enforcing  an 
ordinanoe  to  prevent  the  spread  of  smallp<HC 
act  at  their  peril;  because,  it  fw  any  rea* 
son  the  ordinanoe  la  void,  they  will  be 
liable  for  the  damages  caused  by  their  un- 
authorized acts.  Village  of  Terdon  v.  Bow- 
man, 5  Unof.  38  (97  N.  W.  229). 

Liability  of  lAeer  and  bondsmen. 

192.  (1887.)  Where  the  mayor  and 
council  of  a  dty  of  the  second  class  drew 
an  order  upon  the  cemetery  fund  of  such 
city  for  1716.66,  there  being  at  the  time 
11,000  In  such  fund  In  the  treasury  of  sudi 
city,  and  applied  the  proceeds  to  the  pay- 
ment of  lands  purchased  as  an  addition  to 
the  cemetery  of  such  city,  but  no  appropria- 
tion had  been  previously  made  concerning 
such  expense,  held,  no  act  of  ratification 
being  proved,  that  the  mayor  and  clerk 
were  liable  for  the  amount  drawn  on  such 
order.  City  of  Blair  v.  iMntry,  21  Neb.  247 
(31  N.  W.  790). 

193.  (1902.)  A  Tillage  treasurer  who 
chooses  to  be  guided  by  the  light  of  nature 
or  the  notions  of  the  county  superintendent 
as  to  the  eqnlties  of  the  distribution  of 
school  money.  raUier  than  by  ^e  plain 
mandate  of  the  law,  does  so  at  his  peril. 
Kaa  V.  Btate,  ess  rel.  School  District  No.  1, 
63  Neb.  581  (88  N.  W.  776). 

194.  (1901.)  Money  paid  to  a  village 
treasurer  to  procure  the  Issuance  of  a  li- 
cense to  sell  Intoxicating  IIquotb,  as  re- 
quired by  the  ordinances  of  said  village,  la 

received  by  the  treasurer  ex  officio,  and  his 
bondsmen  are  liable  for  his  failure  to  ac- 
count therefor.  Hrabah  v.  Village  of  Dodgt, 
62  Neb.  591  (87  N.  W.  368). 

196.  (1901.)  A  village  can  maintain  an 
action  against  its  defaulting  treasurer  and 
his  bondsmen  to  recover  license  moneys 
collected  by  such  treasurer,  although  the 
village  is  comprised  within  the  limits  of 
a  single  school  district,  to  which  the  money 
must  ultimately  be  paid.  HratMik  v.  Village 
of  Dodge,  62  Neb.  691  (87  N.  W.  868). 
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196.  (1M7.)  A  dtlzen  could  not,  prior 
to  190S,  maintain  an  action  upon  the  bond 

of  a  patrolman  of  the  city  of  Omalia,  there 
being  no  privity  between  the  plaintiff  and 
the  surety,  and  neither  the  state  laws  nor 
the  dty  ordinances  giving  him  the  right  to 
recover.  Cwhing  v.  Lickert,  79  Neb.  384 
(112  N.  W.  616). 

B.  Hnnicipal  Departments  and  Officers. 

Validity  of  act  providing:  for  flre  and  po- 
lice board. 

197.  (1895.)  The  provisions  oC  the  cbar- 
ter  of  the  city  of  Omaha  tor  a  t>oard  of  flre 
and  police  commissioners  eompoBed  of  three 
members  "at  least  one  from  each  of  the 
two  political  parties  casting  the  largest 
number  of  votes  at  the  last  preceding  gen- 
eral election,"  does  not  conGict  with  the 
constitution  of  this  state  or  the  constitu- 
tion of  the  United  States  In  prescribing 
party  affiliation  as  a  aualiflcati<m  for  office. 
If  such  provision  be  not  mandatory  in  the 
sense  that  it  is  binding  upon  the  appoint- 
ing power, — a  question  not  decided, — ^It  is 
at  least  advisory  and  will  be  accorded  con- 
sideration consistent  with  the  comity  ex- 
iBting  between  different  departments  of 
government  State,  eat  rel.  ChurchiU,  v. 
Bemie,  46  Neb.  724  (64  N.  W.  848). 

198.  (1897.)  Section  31,  chapter  14,  Ses- 
sion Lews  of  1897,  purporting  to  amend 
aecUfm  SI.  article  I,  chapter  18a,  Compiled 
SUtutes  of  1896,  and  providing  for  a  board 
of  flre  and  police  commlsslonenii,  is  micon* 
stttutional  and  void  because  it  contains  sub- 
ject-matter not  expressed  in  the  title  of  the 
act,  nor  germane  to  the  original  section, 
and  is  amendatory  of  prior  laws.  State,  ex 
rel.  Graham,  v.  Tibbeta.  52  Neb.  228  (71  N. 
W.  990;  66  Am.  St.  Rep.  492). 

199.  (1898.)  Section  81,  chapter  14,  laws 
1897,  purporting  to  amend  section  91, 
article  I,  chapter  13a,  Complied  Statutes 
1896,  contravenes  section  lit  article  III  of 
the  constitution,  since  said  amended  sec- 
tion contains  new  matter  of  legislation 
not  germane  to  the  original.  State,  ex  rel. 
Scott,  V.  Bowen,  54  Neb.  211  (74  N.  W.  615). 

Appointment  of  flre  and  police  commis- 
sioners. 

 Statutory  provisions. 

200.  (1887.)  The  provision  of  act  March 
30,  1887,  whereby  It  is  made  the  duty  of  the 
governor  to  appoint  a  board  of  flre  and 
police  commis^oners  for  each  city  of  tho 
metropolitan  class  is  not  repugnant  to  the 


constitution.  State,  ex  rel.  Bimeral,  9. 
Beavey,  22  Neb.  454  (35  N.  W.  228).  [OTf^ 
ruled.    State  v.  Muoret,  55  Neb.  480.] 

201.  (1892.)  The  act  approved  AprU  9. 
1891,  by  which  secUon  145  of  chapter  12a, 
Compiled  Statutes  of  1889  (charter  ot  the 
city  of  Omaha),  was  so  amended  as  to  pro- 
vide for  the  appointment  as  flre  and  poUos 
commissioners  of  said  city  of  members  of 
the  three  parties  casting  the  laigest  vote 
at  the  last  dty  election,  does  not  take  ef- 
fect unUl  the  expiration  of  the  terms  of 
office  ot  the  two  commissioners  who  were 
appointed  May,  1889.  State,  ex  rel.  Attonwy 
Oeneral.  v.  Smith,  3S  Neb.  18  (52  N.  W.  700; 
16  L.  R.  A.  791). 

202.  (1896.)  The  act  of  1896  amenda- 
tory of  the  act  of  1887  (Session  Iaws,  189a, 
ch.  10)  was  passed  over  the  veto  of  the 
governor  April  4,  but  did  not,  under  the 
provision  of  section  24,  article  III  of  the 
constitution,  take  effect  until  three  calendar 
months  after  the  adjournment  of  the  legis- 
lature for  that  session.  BeJd,  That  the  pro- 
vision therein  for  the  appointment  of  flre 
and  police  ocnnmtBSitmerB  for  cities  at  the 
metropolitan  class  within  thirty  days  from 
its  passage  refers  to  the  time  when  said 
act  took  effect  as  a  law.  State,  ex  rel. 
Ohurchtil,  V.  Bemia,  45  Neb.  724  (64  N.  W. 
848). 

203.  (1898.)  The  act  of  the  legislature 
of  1897  (Session  Laws  1897,  ch.  10;  Cxm- 
piled  Statutes,  ch.  12a),  in  so  far  as  It 
assumes  to  confer  authority  upon  the  gov- 
ernor to  appoint  flre  and  police  commis- 
sioners in  cities  of  the  metropolitan  class, 
lb  void,  as  being  an  unlawful  attempt  to 
deprive  the  people  of  such  cities  of  the 
right  of  local  self-government  State,  ex  rel 
Attorney  Oeneral,  v.  Mooree,  55  Neb.  480 
(76  N".  W.  175;  41  L.  R.  A.  624).  [Redetl  V. 
Mooret,  63  Neb.  819.] 

 Bight  of  governor  to  appoint. 

204.  (1887.)  The  governor  has  power 
to  appoint  board  of  fire  and  police  com- 
missioners in  cities  of  metropolitan  cUas- 
Btate,  ex  rel.  Simeral,  v.  Seavey,  22  Neb. 
454  (35  N.  W.  228). 

206.  The  legislature  may  confer  on  the 
governor  the  power  to  appoint  members  of 
the  board  ot  flre  and  police  commlssionere 
in  cities  of  the  flrst  class.  (1901)  Resell 
V.  Mooree.  63  Neb.  219  (88  N.  W.  243;  93 
Am.  St.  Rep.  431;  55  L.  R.  A.  740);  (190S) 
State,  ex  rel.  Kennedy,  v.  BroatiA,  68  Nrti 
687  (94  N.  W.  1016;  110  Am.  St.  Rep.  477); 
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(1904)  State,  ex  rt  l.  Prout,  v.  Holan,  Tl  Neb. 
186  (9S  N.  W.  6S7). 

206.  (1902.)  The  former  determination 
that  certain  parties  were  entitled  to  hold 
the  office  of  fire  and  police  commissioners 
cf  the  city  of  Omaha,  under  the  appoint- 
ment of  the  mayor  and  council  of  the  city, 
is  not  binding  on  the  governor,  so  as  to 
prevent  his  appointment  of  commissioners 
under  the  provisions  of  the  act  for  the 
incorporation  of  metropolitan  cities.  State, 
ex  Tel.  Wright,  v.  Savage,  64  Neb.  702  (91 
N.  W.  557). 

 Bight  to  Offlee. 

207.  (1903.)  Interveners  held  to  have 
no  valid  claim  to  the  office  as  members  of 
the  board  of  flre  and  police  commis- 
sioners for  the  terms  which  are  in  contro- 
versy in  the  present  action.  State,  ex  rel. 
Kennedy,  v.  Broaich,  6S  Neb.  687  (94  N.  W. 
1016;  110  Am.  St.  Rep.  477). 

208.  (1903.)  Held,  That  the  respond- 
ents, appointees  of  the  governor,  are  the 
lawfully  constituted  board  of  fire  and  police 
commissioners  of  the  city  of  Omaha.  State, 
ex  rel.  Kennedy,  v.  Broatch,  68  Neb.  687  (94 
N.  W.  1016;  110  Am.  St  Rep.  477). 

Powers  of  flre  and  police  eommlsaioners 
of  Omaha. 

209.  (1901.)  The  board  of  flre  and  po- 
lice commisaionerB  of  Omaha  have  tho 
power  to  hear  and  determine  charges 
brought  against  the  chief  of  the  flre  de- 
partment Redell  V.  Mooret,  63  Neb.  219 
(88  N.  W.  243;  93  Am.  St  Rep.  431;  56  U 
R.  A.  740). 

Appointment  of  chief  of  police. 

Salary  of  chief  of  police,  see  ante,  S  176. 

210.  (1887.)  The  appointment  of  the  re- 
spondent, as  chief  of  police  of  the  city  of 
O.,  by  the  hoard  of  flre  and  police  com- 
mlsloners  appointed  by  the  governor  under 
section  145  of  an  act  entiUed  "An  act  in- 
corporating metropolitan  cities,  and  defln- 
ing,  regulating,  and  prescribing  their  duties, 
powers,  and  government,"  approved  March 
30,  1887,  under  the  facts  and  circumstances 
as  set  out  in  the  answer,  held,  a  legal  ap- 
pointment within  the  scope  and  meaning 
of  the  said  act.  State,  ex  rel.  Simeral,  v. 
Seavey,  22  Neb.  454  (35  N.  W.  228). 

Letting  office  to  lowest  bidder. 

211.  (1902.)  A  city  council'  has  no  au- 
thority to  let  out  its  appointive  offlcers. 
whose  salary  is  fixed  by  statute   or  by 


ordinance.  Oallaher  v.  City  of  Lincoln,  $3 
Neb.  339  (88  N.  W.  606). 

One  person  holding  two  offices. 

212.  (1906.)  Under  the  statute  govern' 
ing  cities  of  the  second  class  having  less 
than  6,000  Inhabitants,  the  offices  of  the 
chief  of  police  and  overseer  of  streets  are 
separate  or  separable,  although  both  may 
be  held  by  one  person  at  the  same  time. 
Mead  V.  State,  ex  rel.  Sperling,  78  Neb.  754 
(103  N.  W.  433). 

BemovaL 

213.  (1892.)    The  provision   of  section 

12,  article  V  of  the  constitution,  empower- 
ing the  governor  to  remove  all  offlcers  ap- 
pointed by  him,  applies  only  to  officers  men- 
tioned in  the  constitution.  State,  ex  rel. 
Attorney  General,  v.  Smith,  36  Neb.  18  (52 
N.  W.  700;  16  L.  R.  A.  791). 

214.  (1892.)  The  acts  providing  for  the 
appointment  and  removal  of  the  health  offi- 
cer of  cities  of  the  flrst  class,  construed  to 
authorize  the  mayor  to  remove  such  officer 
without  having  made  charges  against  him. 
State,  ex  rel.  Oapen,  «.  Somere,  36  Neb.  322 
(53  N.  W.  146). 

215.  (1892.)  Where  the  statute  author- 
izing the  appointment  of  a  commlsslonei'  of 
health  contains  a  reservation  of  the  right 
of  removal  without  preferring  charges,  and 
this  power  is  exercised  by  the  removal  of 
the  inctuihent  and  the  appointment  of  an- 
other in  his  stead,  the  right  of  the  former 
to  the  office  will  cease.  State,  ex  rel.  Oapen, 
V.  Somers,  35  Neb.  322  (53  N.  W.  146). 

216.  (1892.)  By  the  Omaha  charter  the 
governor  is  authorized  to  remove  members 
of  the  board  of  flre  and  police  commission- 
ers for  official  misconduct  only,  and  upon 
charges  specifying  the  particular  act  or 
acts  to  be  proved  and  an  opportunity  to  be 
heard  In  their  own  defense.  State,  ex  rel. 
Attorney  General,  v.  Smith,  35  Neb.  13  (52 
N.  W.  700;  16  U  R.  A.  791). 

G.  Agents  and  Employees. 

Removal  or  discharge. 
——Bight  to  remove  in  generat 

217.  (1892.)  The  excise  board  of  cities 
of  the  first  class  has  exclusive  power,  under 
section  91  of  charter,  to  appoint  and  remove 
members  of  the  police  force.  City  of  Lin- 
coln V.  Yeomans,  34  Neb.  329  (51  N.  W. 
844). 

218.  (1892.)  The  l^t  clause  of  section 
91  of  the  charter  of  Lincoln,  which  author- 
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IBM  tbe  maror  to  remove  the  police  thereof 
for  the  purpose  of  discipline,  is  not  in  con- 
flict vlth  the  provision  of  said  charter 
which  confers  upon  the  excise  board  a 
f^eneral  authority  to  appoint  and  remove  the 
police.  City  of  Lincoln  v.  Teoman*,  34  Neh. 
329  (51  N.  W.  844). 

219.  (1897.)  The  water  commissioner 
of  the  city  of  Lincoln  has  not  the  power 
to  remove  a  subordinate  employe  in  the 
water  department,  or  to  make  appointments 
to  fill  vacancies  occurring  therein.  Percival 
V.  Weir,  &2  Neb.  373  (72  N.  W.  477). 

220.  (1898.)  By  secUon  169  of  chapter 
12a  of  the  Compiled  SUtutes  of  1897  the 
power  to  appoint  and  remove  officers  and 
members  of  the  fire  and  police  departments 
in  cities  of  the  metropolitan  class  is  vested 
<n  the  fire  and  police  commissioners  of  such 
cities.  Mooret  v.  State,  ex  rel.  Bhoop,  54 
Neb.  486  (74  Neb.  823). 

 Orounds  for. 

221.  (1892.)  Want  of  funds  to  pay  sal- 
aries is  a  sufficient  ground  for  the  removal 
of  police  officers  by  the  excise  board.  City 
of  Lincoln  V.  Yeoman$,  34  Neb.  329  (51  N. 
W.  844). 

222.  (1898.)  No  member  of  tbe  fire  or 
police  department  in  any  such  city  can  be 
discharged  for  political  reasons.  Moorea  v. 
Mate,  ex  rel.  BXoop,  64  Neb.  486  (74  N.  W. 
823). 

 Procedure  for  rsmoval. 

223.  (1899.)  Removals  deemed  neces:-' 
sary  for  the  proper  management,  discipline, 
or  more  effective  service  of  either  Are  or 
police  department  must  be  made  pursuant 
to  such  rules  and  regulations  as  may  be 
adopted  by  the  board  of  fire  and  police 
commissioners  for  that  purpose.  Jfootvt  v. 
fttate,  ex  rel.  Bhoop,  54  Neb.  486  (74  N.  W. 
823). 

—^—Necessity  of  hearing. 

224.  (1898.)  Before  an  officer  or  mem- 
ber of  either  the  police  or  Are  department 
can  be  discharged  for  alleged  misconduct, 
unfitness,  dereliction  of  duty,  or  other  cause 
affecting  his  character  or  standing  as  a 
public  servant,  charges  must  be  filed  against 
him  and  he  must  be  afforded  an  opportunity 
to  be  heard, In  his  defense.  ifoore«  v.  State, 
ew  rel  Bhoop,  S4  Neb.  486  (74  N.  W.  823). 

225.  (1898.)  The  membership  of  either 
the  police  or  fire  department  may  be  re- 
duced by  the  board  on  ec<momic  sronuds. 


and  in  such  case  men  may  be  dismissed 
from  the  service  without  a  hearing  and  with- 
out an,  opportunity  being  given  them  to 
show  cause  against  the  order  of  dismissal. 
Mooree  v.  Btate,  ex  rel.  Bhoop,  54  N«b.  486 
(74  N.  W.  823). 

226.  (1901.)  The  membership  of  either 
the  police  or  fire  department  may  be  re- 
duced by  the  ^oard  on  economic  grounds, 
and  in  such  ciase  men  may  be  dismiBsed 
from  the  service  without  a  hearing  and 
without  an  opportunity  being  given  them  to 
show  cause  against  the  order  of  dismissal. 
Btate,  ex  rel.  <He»eke,  v.  Moore*,  63  Neb. 
301  (88  N.  W.  490). 

 Bight  to  defend. 

227.  (1898.)  The  right  of  an  officer  o( 
the  police  force  or  member  ot  the  fire  de- 
partment to  defend  against  formal  charges, 
within  the  meaning  of  the  law.  Is  a  right 
to  vindicate  himself  from  an  unjust  accu- 
sation; not  a  right  to  show  that  the  public 
welfare  requires  his  retention  in  the  public 
service  or  that  the  revenues  at  the  disposal 
of  the  hoard  are  adequate  for  the  payment 
of  his  salary.  ifoore«  v.  Btate,  ex  rel.  Shoop, 
54  Neb.  486  (74  N.  W.  823). 

VI.  CONTBACTS. 
Contract  to  prevent  competition  In  bids 
for  pubUc  contracts.   See  Contract*,  H  133- 

m. 

Source  of  power  to  contract. 

228.  (1906.)  While  a  municipality  has 
the  power  to  make  contracts  and  transact 

other  business  not  strictly  governmental 
In  character,  such  powers  are  incidental  or 
auxiliary  to  Ita  main  purpose.  Someton*  r. 
Kearney  Power  A  Irrigation  Co.,  77  Neb. 
680  (110  N.  W.  308). 

Kotiee  of  authority  to  co&trmet. 

229.  (1879.)  All  persons  are  charged 
with  notice  of  authority  of  city  officers  lo 
contract  as  derived  irom  the  charter  of  the 
city.  Fulton  v.  City  of  Lincoln,  9  Neb.  338 
(2  N.  W.  724). 

230.  (1894.)  One  who  deals  with  a  mu- 
nlcliial  corporation  must,  at  his  peril,  take 
notice  of  the  powers  confered  by  Its  clla^ 
ter,  and  whether  the  proposed  indebted- 
ness is  In  excess  of  the  limitation  Imposed 
thereby.  Gutta  Percha  d  Rubber  Mfg.  Co. 
V.  City  of  Ogalalla,  40  Neb.  775  (59  N.  W. 
613:  42  Am.  St  Rep.  696). 

231.  (1905.)  The  maxim,  Ignorentia 
juris  ne»itte»  excuaat,  applies  to  oat  wbo 
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enters  into  a  contract  with  a  city  under  an 
nnconBtltutlonal  statute,  dtv  of  PlatU- 
mouth  V.  Murphy,  74  Neb.  749  (105  N.  W. 
293). 

naanthorlced  and  illegal  contfacta. 

232.  (1906.)  Contracts  failing  entirely 
outside  of  the  powers  delegated  to  the  cor- 
poration are  absolutely  null  and  void,  and 
no  right  of  action  against  the  corporation 
can  be  founded  upon  them.  Rogers  v.  City 
of  Omaha,  76  Neb.  187  <107  N.  W.  214). 

——In  Tiolation  of  statutes. 

233.  (1898.)  A  paving  contract  which 
for  a  consideration  binds  the  contractor  to 
bear  the  expense  for  the  term  of  ten  years 
of  "all  repairs  which  may,  from  any  im- 
perfection In  the  said  work  or  material,  bo- 
come  necessary  within  that  time,"  does 
not  Include  "ordinary  repairs,"  and  hence 
said  stipulation  in  Tiolation  of  chapter  12a, 
Compiled  Statutes  1891.  Robertson  v.  City 
of  Omaha,  55  Neb.  718  (76  N.  W.  442;  44 
U  R.  A.  S34). 

234.  (1901.)  An  ordinance  that  con- 
tracts with  a  waterworks  company  to  pay 
hydrant  rentals  and  guarantee  payment  of 
interest  on  the  bonds  of  the  company  to 
that  amount,  and,  also,  on  an  optional  pur- 
chase to  assume  all  outstanding  bonded 
debts  of  the  company  is  in  vlolatlor.  of  the 
statute  providing  that  no  bonded  debt  should 
be  Incurred  unless  the  same  shall  have  been 
authorized  by  popular  vote.  Painter  v.  City 
Of  Norfolk,  62  Neb.  330  (87  N.  W.  31). 

235.  (1901.)  An  ordinance  extending 
from  June  11,  1900,  to  September  1,  1908, 
the  right  of  the  Omaha  Water  Company  to 
exercise  its  franchise  free  from  the  city's 
cption  to  purchase,  without  compensation 
to  the  city,  and  without  submission  of  the 
question  of  such  extension  to  a  popular 
vote,  Is  forbidden  by  section  19,  chapter 
12a,  Compiled  Statutes,  1897.  Poppleton  v. 
Moores,  62  Neb.  861  (88  N.  W.  128). 

236.  (1901.)  Where  a  city  by  ordinance, 
contracted  with  a  corporation  that  in  con- 
sideration that  the  latter  should  construct 
and  maintain  within  the  city  a  system  of 
waterworks,  the  city  would  pay  to  it  hy- 
drant rentals  to  the  amount  of  $3,000  per 
annum,  and  that  In  case  the  company  should 
issue  mortgage  bonds  upon  Its  works,  the 
city  clerk  should  Indorse  upon  each  bond 
a  certificate  to  the  effect  that  In  lieu  of  such 
rentals  the  city  would  pay  to  the  trustee 
or  trustees  named  In  the  instruments  an- 


nual Interest  upon  said  bonds  to  the  amoimt 
aforesaid,  and  the  company  Issued  seventy- 
five  bonds  of  11,000  each,  drawing  six  per 
cent  interest,  an  indorsement  by  the  clerk 

on  such  bonds  of  a  certificate  that  the  city 
would  pay  the  interest  thereon  as  it  should 
mature  was  In  excess  of  the  authority 
purported  by  the  ordinance  to  be  conferred 
upon  the  clerk  and  was  void.  Painter  v. 
City  of  Norfolk,  62  Neb.  330  (87  N.  W.  31). 

237.  (1903.)  The  ordinance  conferring 
upon  the  Omaha  waterworks  company  the 
franchise  of  the  public  streets  for  mainte- 
nance of  Its  plant,  provided  that  after 
twenty  yeara  the  city  might  purchase  the 
entire  plant,  on  an  appraisement  by  engi- 
neers without  regard  to  any  value  In  the 
franchise.  Held,  That  an  amending  ordi- 
nance whose  sole  effect  was  to  put  oft  the 
time  when  the  city  might  exercise  such 
right  to  September  1,  1908,  was  an  exten- 
sion of  the  franchise,  and  forbidden  by  sec- 
tion 19  of  the  city  charter.  Poppleton  v. 
Moores,  67  Neb.  388  (93  N.  W.  747). 

Construction. 

238.  (1898.)  A  contract  providing  for 
the  rental  of  five  hydrants  is  not  a  subject 
of  legislation  expressed  In  the  following 
title:  "An  ordinance  authorizing  the  Lin- 
coln Land  Company  to  construct  and  main- 
tain a  system  of  waterworks,  and  use  the 
streets,  alleys,  avenues,  and  public  grounds 
for  laying  their  mains  and  pipes  in  the 
town  of  Grant,  In  Perkins  county,  Ne- 
braska." and  hence  such  contract  is  void. 
Lincoln  Land  Co.  v.  Village  of  Orant,  57 
Neb.  70  (77  N.  W.  349).  -  /■  i 

Effect  of  failure  to  follow  statutory  pro- 
cedure. 

239.  (1908.)  Where  a  municipal  corpo- 
ration enters  into  a  contract  which,  under 
the  existing  law,  it  was  authorized  to  make, 
but  where  the  procedure  laid  down  by  the 
statute  was  not  followed  the  contract  Is 
not  ultra  vires,  but  Irregular,  and  the  con- 
tractor or  his  assignee  may  maintain  an 
action  to  recover  a  remainder  due  upon  such 
contract.  Rogers  v.  City  of  Omaha,  80  Neb. 
591  (114  N.  W.  833). 

Interest  of  officer. 

240.  (1890.)  All  oflBcers  of  a  city  are 
prohibited  from  being  directly  or  Indirectly 
interested  In  any  contract  or  agreement  to 
which  the  city,  or  any  one  for  its  benefit, 
is  a  party,  and  such  contract  may  be~ 
avoided  by  the  city.  Grand  Island  Gat  Co. 
V.  West,  28  Neb.  862  (46  N.  W.  242). 
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241.  (1890.)  Notices  and  other  matter 
published  by  a  publishing  corporation.  Jn 
which  a  city  councilman  Is  a  stockholder, 
held  to  be  legal,  and  such  corporation  en- 
titled to  pay  therefor  from  the  city.  Call 
Publishing  Co.  v.  Lincoln,  29  Neb.  149  (45 
N.  W.  245). 

242.  (1891.)  Where  a  city  council  of  a 
city  of  the  second  class  enters  into  a  con- 
tract In  which  one  of  the  members  of  the 
council  Is  Interested,  such  contract  may  be 
avoided  by  the  city,  and  If  the  contract  has 
not  been  performed,  a  taxpayer  can  main- 
tain an  action  to  restrain  the  enforcement 
thereof.  McElhinncy  v.  City  of  Superior, 
32  Neb.  744,  49  N.  W.  705). 

243.  (1899.)  The  fact  that  the  mayor 
and  a  member  of  the  city  council  of  a  city, 
as  having  been  subscribers  to  the  stock  of 
a  corporation,  become  liable  for  an  unpaid 
subscription  If  such  corporation  should  some 
time  become  Insolvent  and  other  contin- 
gencies happen,  does  not  of  ItseJf  avoid  a 
contract  between  the  city  and  the  corpora- 
tion, In  malcing  which  they  participated  as 
municipal  officers,  they  being  no  longer 
stockholders,  dtp  of  Broken  Bow  v.  Broken 
Bow  Water-Works  Co.,  57  Neb.  548  (77  N 
W.  1078). 

Necessity  of  previous  appropriation. 

244.  (1879.)  The  council  of  a  city  of  the 
second  class  has  no  power  to  contract  for 
the  grading  of  a  street  unUl  ihey  flrat  shall 
have  eaiacted  an  ordinance  for  the  said  Im- 
provement nw  except  such  contract  be  let 
to  the  lowest  bidder,  after  publication  of 
notice  and  fair  competition.  Fulton  v.  City 
of  Lincoln,  9  Neb.  358  (2  N.  W.  724). 

245.  (1887.)  The  dty  council  of  a  city 
of  the  second  class,  or  any  committee  or 
member  thereof,  officer  or  department  of 
the  corporation,  cannot  Incur  any  expense 
or  enter  Into  any  contract,  whether  the  ob- 
ject of  the  expenditure  shall  have  been 
ordered  by  the  city  council  or  not,  uiless 
an  appropriation  shall  have  been  previously 
mad?  concerning  such  expense;  except  in 
cases  where  the  proposition  has  been  sanc- 
tioned by  a  majority  of  the  legal  voters  of 
the  city,  etc.  City  of  Bktir  v.  Lantry,  21 
Neb.  247  (31  N.  W.  790). 

246.  (1891.)  The  city  council  of  a  city 
of  the  second  class  cannot  incur  any  ex- 
pense or  enter  Into  any  contract  on  behalf 
of  the  city  xmless  an  appropriation  shall 
have  been  previously  made  concerning  audi 
expenditure,  except  in  cases  -where  the 
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proposition  has  been  sanctioned  by  a  ina 
Jorlty  of  the  legal  voters  of  the  city.  Mo 
Elhinney  v.  City  of  Superior,  32  Neb.  744 

(49  N.  W.  705). 

247.  (1898.)  Ordinance  ftuthorlzing  a 
corporatloti  to  erect  and  maintain  for 
twenty-five  years  a  system  of  water-works, 
held  valid,  though  not  preceded  by  an  ap- 
propriation  to  meet  payment  of  water  rent- 
als. City  of  North  Platte  v.  North  Platte 
Water  works  €o„  66  Neb.  403  (76  N.  W. 
906). 

248.  (1900.)  The  council  of  a  city  of 
the  second  class,  having  over  5,000  Inhab- 
itants, can  not  lawfully  Incur  expense,  or 
enter  Into  contract  therefor,  unless  money 
has  been  previously  appropriated  for  tbat 
purpose,  or  the  expenditure  has  been  pre- 
viously sanctioned  by  a  majority  of  the 
electors  of  the  city.  City  of  Kearney  v. 
Donning,  59  Neb.  549  (81  N.  W.  509). 

Previous  estimate  of  cost. 

249.  (1902.)  Before  the  city  could  pay 
out  money  for  removal  of  garbage  from  pri- 
vate flnd  public  premises,  or  contract  to  do 
80,  an  estimate  of  the  necessary  expenses 
for  the  current  fiscal  year  must  have  been 
made  and  published,  and  an  appropriation 
ordinance  passed  providing  a  fund  there 
for.  Kelly  V.  Broadwell,  3  Unof.  617  (92 
N.  W.  643). 

250.  (1907.)  The  statute  which  requires 
an  estimate  of  the  cost  of  a  public  Improve- 
ment to  be  made  and  submitted  to  Qie  city 
council  by  the  city  engineer  before  a  con- 
tract for  such  improvement  is  let.  Is  man- 
datory, and  a  contract  made  without  oom- 
plying  with  such  requirement  is  void.  Mur- 
phy V.  City  of  Plattsmouth,  78  Neb.  163  (110 
N.  W.  749). 

251.  (1907.)  Where  a  statute  provides 
that  before  a  contract  for  a  public  improve- 
ment be  let,  an  estimate  of  the  cost,  by  the 
city  engineer  shall  be  publlahed  with  the 
advertisement  for  bids  for  making  sucb  im- 
provement, and  that  no  contract  shall  be 
let  for  a  price  exceedlns^  such  «stimate,  the 
late  inhibition  cannot  be  evaded  by  raising 
the  estimate  after  the  bids  have  been  nude 
and  opened.  Murphy  v.  City  of  PJattsnouth, 
78  Neb.  163  (110  N.  W.  794). 

Water  supply, 

252.  1891.)  Under  subdivision  15,  of 
section  69,  chapter  14,  Compiled  Statutes,  i 
city  of  the  second  class  may  contrset  for 
the  maintenance  of  a  irater  .supply)  * 


2294 


Digitized  by 


Google 


1258 


MUNICIPAL  CORPORATIONS. 


1863 


contract  so  made  Is  not  Invalid  because  the 
amount  thereby  agreed  to  be  paid  for  such 
maintenance  and  for  hydrant  rentals  ex- 
ceeds the  limit  of  seven  mills  on  the  dollar 

valuation;  the  contract  is  valid  within  the 
limit.  State,  ex  reh  Tarr,  v.  City  of  Crete, 
32  Neb.  568  (49  N.  W.  272). 

253.  (1897.)  The  city  council  of  the  city 
of  North  Platte,  In  July,  1887.  by  virtue  of 
subdivlEton  XV,  section  69,  chapter  14,  Com- 
piled Statutes,  1887,  was  authorized  to  con- 
tract with  a  corporation  to  erect  and  main- 
tain within  the  limits  of  said  city  a  system 
of  waterworks  and  supply  said  city  and  its 
inhabitants  with  water;  and  to  levy  an- 
nually, on  all  the  taxable  property  of  said 
city,  a  tax  of  seven  mills  on  the  dollar  to 
pay  for  the  water  fufnished  said  city  under 
such  contract.  North  Platte  Waterworks  Oo. 
V.  City  of  North  Platte,  60  Neb.  853  (70  N. 
W.  393). 

Gas  supply. 

254.  (1879.)  The  estimate  by  the  city 
engineer,  provided  for  in  section  32  of  the 
act  relating  to  the  incorporation  of  cities 
of  the  second  class,  is  not  required  In  case 
of  a  contract  with  a  gas  company  to  light 
the  city  with  gas.  City  of  Kebraaka  City  v. 
XehrasJea  Oaa  Co.,  9  Neb.  339  (2  N.  W. 
870). 

256.  (1879.)  Where  a  city  has  authority 
to  contract  therefor;  It  cannot  resist  pay- 
ment for  gas-light  furnished,  because  of  Il- 
legal promises  as  to  the  particular  fund 
from  which  payment  would  be  made.  The 
consideration  of  such  promlBes  being  legal, 
the  price  would  be  payable  out  of  the  gen- 
eral fund.  City  of  Isebraska  City  v.  A'e- 
braaka  Oas  Co..  9  Neb.  339  (2  N.  W.  870). 

266.  (1879.)  Whether,  as  a  part  of  the 
consideration  for  supplying  gas  light  to  a 
city,  an  agreement  to  exempt  from  taxes, 
property  of  the  gas  company  employed  In 
the  manufacture  of  gas,  is  valid,  guare. 
City  of  Nebraaka  City  v.  Nebraska  Oaa  Co., 
9  Neb.  339  (2  N.  W.  870). 

257.  (1879.)  The  estimate  by  the  city 
engineer  provided  (or  In  section  32  of  the 
act  relating  to  the  Incorporation  of  cities 
of  the  second  class  la  not  required  In  case 
of  a  contract  with  a  gas  company  to  light 
the  city  with  gas.  City  of  Nebraska  City  v. 
Nebraska  Oas  Co.,  9  Neb.  339  (2  N.  W.  870). 

Public  printing. 

258.  (1890.)  Neither  the  duty  nop  the 
power  to  contract  for  the  publication  of  no- 
tices, clalmB,  advertisements,  proclamations. 


reports,  or  ordinances  is  Imposed  by  the 
terms  of  charter  of  cities  of  the  first  class 

upon  the  city,  the  mayor,  and  council,  or 
either,  or  any  officer  of  the  city,  and  no 
member  of  the  city  council  as  committee- 
man, or  otherwise,  has  legal  power  or  right, 
nor  is  it  his  duty  to  designate  the  person 
who  shall  publish,  or  the  newspaper  in 
which  shall  be  printed,  any  notice  or  other 
matter  for  the  city.  Call  PubUaMng  Co.  v. 
City  of  Lincoln,  29  Neb.  149  (45  N.  W. 
245). 

Bemoval  of  garbage. 

259.  (1894.)  A  metropolitan  city  may, 
pursuant  to  ordinance,  enter  Into  a  con 
tract  for  the  removal  of  garbage.  Such  a 
contract  will  not  be  held  void  by  reason  of 
a  stipulation  therein  that  the  privilege 
thereby  conferred  upon  the  contractor  1b  ex- 
clusive. Smiley  v.  MacDonald,  42  Neb.  B 
(60  N.  W.  355;  47  Am.  St.  Rep.  684;  27  L. 
R.  A.  640). 

260.  (1894.)  Section  15,  article  III  of 
the  constitution,  does  not  prohibit  cities  of 
the  metropolitan  class  from  contracting  for 
the  removal  therefrom  of  dead  animals, 
garbage,  and  either  noxious  and  unwhole- 
some matter.  Smiley  v.  MacDonald,  42  Neb. 
5  (CO  N.  W.  365;  47  Am.  St.  Rep.  684;  27  L. 
R.  A.  540). 

261.  (1902.)  Cities  of  the  metropolitan 
class  may,  as  Incident  to  the  power  of  r^u- 
latlon,  grant  an  exclusive  privilege  by  con- 
tract to  one  person  to  collect  and  remove 
.under  its  own  immediate  direction  aud  con- 
trol and  In  pursuance  of  regulations  enacted 
tor  that  purpose,  those  noxious  and  unwhole- 
some substances  which  are  nuisances  per  se, 
and  a  menace  to  the  public  health:  Iler  v. 
Ross,  64  Neb.  710  (90  N.  W.  869;  9?  Am.  St. 
Fep.  676;  57  L.  R.  A.  895). 

262.  (1902.)  Under  the  fitatutee  In  force 
in  the  years  1896  and  1897  governing  cities 
of  the  first  class  having  more  than  10,000 
and  less  than  25.000  Inhabitants,  such  cities 
had  the  power  to  contract  (or  the  removal 
of  refuse,  filth'  and  garbage  from  private 
and  public  premises  within  their  limits  and 
pay  a  reasonable  compensation  therefor. 
Kelly  V.  Broaawelt,  8  Unof.  617  (92  N.  W. 
643). 

Soard  of  pnbUc  improTements  to  make 
contracts  for  improvements. 

263.  (1893.)  By  section  104  of  the  act 
Incorporating  metropolitan  cities,  it  Is  made 
the  duty  of  the  board  of  public  works  to 
make  contracts  on  behalf  of  the  city  for  the 
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performance  ot  such  works,  and  the  erection 
of  such  Improvements  as  shall  be  ordered 
by  the  mayor  and  city  council,  but  subject 
to  their  approval.  State,  ex  rel.  city  of 
Omaha,  v.  Birkhamer,  37  Neb.  521  (56  N. 
W.  303). 

Bids. 

264.  (1893.)  Bids  for  paving  may  be  ad- 
vertised for  and  received  either  before  or 
after  the  selection  of  material  is  made,  and 
If  made  before  such  selection  It  Is  not  nec- 
essary that  the  board  of  public  works  should 
readvertise  for  and  receive  bids  after  such 
designation,  although  they  may  do  so. 
State,  ex  rel.  City  of  Omaha,  v.  Birkhawer, 
37  Neb.  521  (56  N.  W.  303). 

266.  (1903.)  Where  a  bid,  filed  within 
the  time  fixed  by  the  advertisement  for  re- 
ceiving bids,  Is  substantially  changed  and 
modified  after  such  time,  it  Is  to  be  re- 
garded as  a  new  bid,  received  after  other 
competitors,  by  the  terms  of  the  notice,  had 
a  right  to  presume  that  the  contest  was 
closed;  consequently.  Its  acceptance  would 
be  In  violation  of  the  provisions  of  said 
subdivision,  as  above  construed,  and  would 
impose  no  liability  on  either  party.  Fair- 
banks, Morse  d  Co.  v.  City  of  North  Bend, 
68  Neb.  560  (94  N.  W.  537). 

266.  (1903.)  A  city  or  village  can  enter 
Into  a  valid  contract  for  the  erection  or  c<m- 
structlon  of  any  work  authorized  by  section 
69,  article  I,  chapter  14,  Compiled  Statutes, 
only  after  it  has  advertised  for  bids  as  re- 
quired by  subdivision  XV  of  such  section, 
and  then  only  with  some  person  in  accord- 
ance with  a  bid  tendered  by  him  in  re- 
sponse to  such  advertisement.  The  object 
of  that  subdivision  is  to  Invite  competition 
and  to  prevent  favoritism  and  fraud;  to  at- 
tain that  object  It  is  essential  that  the  bid- 
ders, so  far  as  possible,  be  placed  on  equal 
footing,  and  be  permitted  to  bid  on  sub- 
stantially the  same  proposition,  and  on  the 
same  terms.  Fair1>anka,  Morse  d  Co.  v.  City 
of  North  Bend,  68  Neb.  660  (94  N.  W.  537). 

 Award  to  lowest  bidder. 

Compelling  award,  see  Mandamus,  SS  193- 
203. 

267.  (1903.)  Under  section  120,  article 
I.  chapter  13,  Compiled  Statutes  1901,  man- 
damus will  not  lie  to  compel  the  city  coun- 
cil to  award  the  contract  to  supply  coal  for 
the  city  water  depaptment  to  a  bidder  on 
the  ground  that  he  is  the  lowest  and  best 
bidder,  as,  in  passing  upon  the  question 
who  Is  the  best  and  lowest  bidder,  the  coun- 


cil exercises  a  discretion  not  controllable  by 

mandamus.  State,  ex  rel.  Union  Fuel  Co.. 
V.  City  of  Lincoln,  68  Neb.  597  (94  N.  W 
719). 

268.  (1907.)  Any  material  departure  hi 
a  contract  for  a  public  improvement  from 
the  terms  and  conditions  upon  wbldi  the 
bidding  was  had,  is  an  evasion  of  a  statute 
requiring  a  contract  to  be  let  to  tbe  lowest 
responsible  bidder.  Murphy  v.  City  of 
PJattmouth,  IS  Neb.  163  (110  N.  W.  749). 

Beeorery  of  deposits. 

269.  (1903.)  In  an  action  to  recover  a 
deposit  made  to  secure  a  bid  for  public  work 
tbe  plaintiff  Is  not  estopped  to  deny  the 
validity  of  the  bid  and  Its  acceptuice,  nor 
does  tbe  maxim.  Potior  eat  conditio  powi- 
dentis,  apply  in  such  a  way  as  to  defeat  a 
recovery.  Fairl>ank«,  Morse  d  Co.  v.  City  of 
North  Bend,  68  Neb.  560  (94  N.  W.  537). 

270.  (1903.)  "Where  a  bid,  for  public 
work,  changed  after  the  time  for  receiving 
bids,  so  as  to  constitute  a  new  bid,  is  ac- 
companied by  a  deposit,  as  a  guarantee  tliat 
the  bidder  will  enter  into  a  contract  in 
accordance  with  tbe  terms  of  his  bid  it  ac- 
cepted, to  enter  into  such  contract,  he  is 
cepted,  upon  the  refusal  of  tbe  bidder,  after 
his  bid  Is  accepted,  to  enter  Into  such  con- 
tract, he  is  entitled  to  a  return  of  his  de 
posit,  because,  under  such  circumstances, 
such  bid  and  Its  acceptance  cannot  be  made 
the  basis  of  a  valid  contract.  Fairbanks. 
Morse  d  Co.,  v.  City  of  North  Bend,  68  Neb. 
660  (94  N.  W.  537). 

Liability  for  ben^t  received  under  void 

contract. 

271.  (1890.)  Where  a  municipality  has 
accepted  the  benefits  of  an  Illegal  contract 
It  must  do  equity,  and  to  do  equity  the  city 
must  pay  to  the  Light  A  Fuel  Co.,  not  ei- 
ceedlng  the  contract  price,  the  reasonable 
value  of  the  light  received  by  It,  prior  to 
tbe  commencement  of  the  action,  with  seven 
per  cent.  Interest  thereon.  Orand  Island 
Oat  Co.  V.  West,  28  Neb.  862  (45  N.  W.  242). 

272.  (1894.)  A  contractor  who  furnishes 
labor  and  material  to  a  city  under  a  con- 
tract which  reserves  to  the  city  the  right  ot 
cancelation  is  entitled,  after  a  termination 
of  such  contract  by  the  city,  to  recover  from 
it  the  actual  benefits  the  city  has  received 
from  the  contractor's  partial  performan«, 
and  this  is  found  by  ascertaining  the  rea- 
sonable worth  to  the  city  of  such  partial 
performance  appropriated  or  received  by  the 
city  at  the  time  of  such  receipt  or  appropria- 
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tlon,  and  deducting  therefrom  all  payments 
made  to  the  contractor  and  all  actual  dam- 
ages the  city  has  sustained  by  his  defaults. 
Lyman  v.  City  of  Lincoln,  38  Neb.  794  (57 
N.  W.  531). 

273.  (1898.)  Where  a  municipal  corpora- 
tion receives  and  retains  substantial  benefits 
under  a  contract  which  tt  was  authorized  to 

make,  but  which  Was  void  because  Irregu- 
larly executed,  it  Is  liable  In  an  action 
brought  to  recover  the  re?BonabIe  value  of 
the  benefits  received.  Lincoln  Lana  Co.  v. 
^illoffe  of  Orant,  57  Neb.  70  (77  N.  W.  349). 

274.  (1898.)  In  an  action  against  a  mu- 
nicipal corporation  on  a  contract  which  was 
void  because  irregularly  executed,  but  under 
which  the  defendant  has  received  and  re- 
tained substantial  benefits.  It  Is  unnecessary 
to  establish  a  ratification  of  the  contract. 
Lincoln  Land  Co.  v.  yniage  of  Orant,  57 
Neb.  70  (77  N.  W.  349). 

275.  (1906.)  Where  a  municipal  cor- 
poration receives  and  retains  substantial 
benefits  under  a  contract  which  It  was  au- 
thorized to  make,  but  which  was  void  be- 
cause irregularly  executed,  it  Is  liable  in  an 
action  brought  to  recover  the  reasonable 
Talue  of  the  t>enefits  received.  Rogers  v. 
City  of  Omaha,  76  Neb.  187  (107  N.  W.  214). 

276.  (1907.)  Where  a  municipal  corpora- 
tion receives  and  retains  substantial  bene- 
fits under  a  contract  which  It  was  author-, 
ized  to  malce,  but  which  was  void  because 
irregularly  executed.  It  is  liable  In  an  action 
brought  to  recover  the  reasonable  value  of 
the  benefits  received;  and  where  tt  has  paid 
for  such  benefits  It  cannot  maintain  an 
action  to  recover  back  such  payment. 
Gathers  v.  Moorea,  78  Neb.  17  (113  N.  W. 
119). 

Enjoining  franchise  grant. 

277.  (1901.)  An  extension  of  a  franchise, 
though  made  In  the  form  of  an  ordinance, 

Is  not  such  an  act  of  legislative  power  as  to 
be  free  from  interposition  of  the  courts  by 
injunction,  where  such  extension  Is  clearly 
contrary  to  the  city's  statutory  charter,  and 
ie  liable  to  operate  to  the  prejudice  of 
taxpayers  and  water-users.  Poppleton  v. 
Afoorea,  62  Neb.  861  (88  N.  W.  128). 

278-  (1903.)  Wholly  unauthorized  action 
under  color  of  office  by  municipal  author- 
ities, -which  injuriously  affects  the  interest 
of  a  taxpayer  and  water-user  of  the  city, 
and  for  whlc^  he  has  no  direct  remedy  ,  at 
law,  warrants  an  injunction  to  protect  him. 


Poppleton  V.  Uoorea,  67  Neb.  888  (98  N.  W. 
747). 

279.  (1904.)  A  taxpayer  of  a  city  cannot 
maintain  a  suit  to  prevent  the  city  from 
granting  a  franchise  to  a  telephone  com- 
pany, unless  the  franchise  constitutes  sucb 
a  wrongful  squandering  or  surrendering  of 
the  money  or  property  of  the  dty  that  tax- 
ation will  be  increased  thereby.  Clark  v. 
Interstate  Independent  Telephone  Co.,  72 
Neb.  883  (101  N.  W.  977). 

Performance  by  contractor. 

280.  (1892.)  A  cfflitractor  who  has  un- 
dertaken to  construct  a  sewer  for  a  muni- 
cipality is  not  negligent  In  causing  delay  in 
completing  same,  by  refusing  to  work  on 
Sundays  and  nights.  Oleson  v.  City  of 
Plattsmouth,  35  Neb.  153  (52  N.  W.  848) 

Assignment  of  contract. 

281.  (1898.)  A  contract  with  a  muni- 
cipal corporation  for  lighting  Its  streets, 
containing  a  stipulation  that  the  contractor 
shall  not  assign  such  contract  without  first 
obtaining  the  consent  of  the  city  indorsed 
thereon  in  writing.  Is  not  assignable,  either 
in  whole  or  in  part;  and  moneys  due  or  to 
become  due  thereunder,  whether  payable 
as  an  entirety  or  in  Instalments,  cannot 
be  assigned  without  first  obtaining  such 
written  consent.  City  of  Omaha  v.  Standard 
Oil  Co.,  55  Neb.  337  (75  N.  W.  859). 

282.  (1907.)  Where  a  contract  with  a 
city  for  a  public  improvement  expressly 
provides  that  it  shall  not  be  assigned,  such 
provision  is  enforceable,  and  an  assignee 
thereof  cannot  recover  the  money  due  there- 
under, or  any  part  thereof.  Murphy  v.  City 
of  Platttmouth,  78  Neb.  163  (110  N.  W.  749). 

Cancelatio&  of  illegid  contract. 

283.  (1890.)  Where  the  Grand  Island 
Ll^t  &  Fuel  Company,  a  corporation,  con- 
tracted with  the  city  of  G.  I.  to  light  Its 
streets  with  electricity  for  a  definite  period, 
at  a  fixed  price  per  month;  at  the  time  of 
the  making  of  said  contract,  one  W.  was 
a  member  of  the  dty  council  of  G.  I.  and 
lUso  a  stockholder  in  and  the  secretary  and 
treasurer  of  said  corporation,  the  contract 
Is  Illegal  and  a  taxpayer  can  maintain  an 
action  to  cancel  the  same.  Qrand  Island 
Oaa  Co.  V.  West,  28  Neb.  852  (45  N.  W.  242). 

Batiflcation. 

284.  (1890.)  A  contract  that  is  vdd  by 
reason  of  an  interest  of  a  city  offi(»r  cannot 
be  made  valid  by  an  act  of  ratification. 
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Grand  Island  Qaa  Co,  v.  West,  28  Neb.  862 
(45  N.  W.  242). 

285.  (1894.)  The  contract  of  a  munici- 
pal corporation  which  la  invalid  when  made, 
as  In  violation  of  some  numdatory  reQulre- 
ment  of  its  charter,  can  be  ratified  only 
by  an  observance  of  the  conJfitlons  essential 
to  a  valid  agreement  in  the  first  Instance. 
But  where  the  forms  or  conditions  pre- 
ecribed  are  not  Intended  as  a  llmltaUon 
upon  the  powers  of  the  corporation,  a  com- 
pliance.with  such  condition  Is  not  essential 
to  a  binding  ratification.  Gutta  Percha  <f 
Rubber  Mfg.  Co.  v.  City  of  Ogallala,  40  Neb. 
775  (59  N.  W.  513;  42  Am.  St.  Rep.  696). 

286.  (1906.)  A  contract  entered  Into  by 
a  city  in  violation  of  a  mandatory  provision 
of  its  charter  is  void,  and  can  be  ratified 
only  by  an  observance  of  the  conditions  es- 
sential to  a  valid  agreement  in  the  first  In- 
stance. City  of  Plattsmouth  v.  Murphy,  74 
Neb.  749  (105  N.  W.  293).  ' 

Actions. 

287.  (1897.)  In  a  suit  against  the  city 
of  North  Platte,  to  recover  water  rents 
alleged  to  be  due  upon  a  contract  for  the 
erection  of  water-works,  entered  Into  under 
subdlvialon  XV,  section  69,  chapter  14,  Com* 
piled  Statutes,  It  is  not  necessary  for  plain- 
tiff to  plead  such  statute.  2!orth  Platte 
Waterworks  Co.  v.  City  of  North  Platte,  50 
Neb.  853  (70  N.  W.  393). 

288.  (1897.)  In  an  action  for  the  recov- 
ery of  damages  sustained  by  a  city  by 
reason  of  the  failure  of  a  contractor  to 
furnish  a  stipulated  number  of  gallons  of 
water  within  a  limited  siAce  of  time,  an 
Instruction  which,  In  effect,  directed  the 
jury.  If  they  found  for  plaintiff,  to  return 
a  verdict  for  the  sum  of  such  payments  as 
had  been  made  to  the  contractor  for  sup- 
plying boilers,  an  engine,  pipe  line,  and  ma- 
chinery upon  estimates  as  the  work  pro- 
gressed, held  erroneous  in  view  of  the  fact 
that  by  the  terms  of  the  contract  there  had 
been  recognized  no  such  contingency  as  the 
return  of  such  payments  to  the  ctty  In  any 
even.  Godfrey  v.  City  of  Beatrice,  51  Neb. 
272  (70  N.  W.  914). 

Contractor's  bond. 

 Authority  to  require. 

289.  (1894.)  Neither  an  express  eUt- 
ute  of  the  state  nor  an  ordinance  of  a  city. 
Is  necessary  to  authorize  the  city  to  require 
of  a  contractor,  a  bmid  to  pay  for  all  labor 
and  material  furnished  htm  in  the  execution 


of  the  contract.  Doll  v.  Crume,  41  Neb.  66S 
(69  N.  W.  806). 

290.  (1894.)  An  express  statute  or  or 
dinance  is  not  necessary  to  authorize  & 
city  to  require  a  contractor  for  the  erection 
of  a  public  building  to  furnish  a  bond  for 
the  payment  of  the  claims  of  laborers  and 
materialmen.  Lyman  v.  City  of  Lincoln,  3S 
Neb.  794  (57  N.  W.  531). 

-'■  Oozuideratlon. 

291.  (1894.)  The  awarding  of  a  contrad 
by  a  city  for  an  Improvement  la  a  sofllcleat 

consideration  for  a  promise  to  the  city  by 
the  contractor  to  pay  all  hts  laborers  and 
materialmen.  Doll  v.  Crume,  41  Neb.  65S 
(59  N.  W.  806). 

292.  (1894.)  The  awarding  of  a  contract 
for  the  erection  of  a  public  building.  Is  a. 
sufficient  consideration  for  a  promise  by 
such  contractor  to  pay  for  all  labor  and  ma- 
terial furnished  him  in  the  pertonnan<»  of 
such  contract.  Lyman  v.  City  of  Lincoln, 
38  Neb.  794  (57  N.  W.  531). 

293.  (1894.)  A  provision  that  contract- 
ors for  the  erection  of  a  building  for  a  city 
shall  file  with  board  of  public  works  re- 
ceipts of  claims  from  laborers  and  material- 
men Is  a  promise  that  the  latter  shall  be 
paid  by  such  contractors,  for  which  prom- 
ise the  awarding  of  the  contract  Is  a  soffl- 
cient  consideration.  Lyman  v.  City  of  I4n- 
coin,  38  Neb.  794  (57  N.  W.  531). 

—^—Liability  of  surety. 

294.  (1894.)    Sureties  on  a  bond  for  the 

faithful  performance  of  a  building  contract, 
which  requires  the  payment  of  laborers  aud 
materialmen,  are  not  released  from  liability 
to  the  latter  by  an  extension  of  time 
granted  the  principal  by  the  obligee. 
Lyman  v.  City  of  Lincoln,  38  Neb.  794  (S7 
N.  W.  681). 

Action  on  bond. 
296.  (1894.)  An  allegation  in  an  acdoa 
of  the  bond  of  a  contractor  for  public  bulld- 
ings,  that  the  contractor  owed  plaintiff  for 
lumber  furnished  to  and  used  by  him  in 
said  buildings,  is  a  sufficient  allegation  of 
a  breach  of  a  condition  In  a  bond,  that  the 
contractor  wilt  pay  the  claims  of  all  labor 
ers  and  materialmen.  Lyman  v.  dty  of 
Lincoln,  88  Neb.  794  (67  N.  W.  581). 

Vn.  PUBLIC  IKPBOVBICEMTS. 

Contracts  for  Improyements,  see  eiU^ 
11 22ft-270. 

ntie  to  streets  dedicated,  we  Dedieatlot,. 
«S14,16. 
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Platting  townslte  as  dedication  of  streets^ 
see  Ded:icaUon,  ii  10-19. 

Burden  of  proving  grant  of  land  for  street, 
see  Dedication,  8S  20-24.  ^ 

SufDclency  of  evidence  to  establish  dedica- 
tion ot  streets  and  alleys,  see  Dedication, 
U  35-50.  I 

Ueaaure  oC  damage  for  constructing  im- 
piovements,  see  Eminent  Domain,  H  86-137. 

Fund  liable  for  payment  of  award  on  con- 
ilemnatlon  of  property  for  streets  or  parks, 
see  Eminent  Domain,  3  14. 

Limitation  of  action  for  damages  for  open- 
ing street,,  see  Eminent  Domain,  §8  281-287. 

Compensation  to  city  for  taking  street  for 
railway  purpose,  see  Eminent  Domain,  §  46. 

Measure  of  damage  to  adjoining  property 
for  constructing  railroad  In  street,  see  Rail- 
roads, H  131-146. 

Damages  for  constructing  railroads  In 
street,  see  Baihvada,  II  86-94. 

Construction  and  maintenance  of  railroad 
crossings,  see  Rotlroa6»,  $1  96-100. 

Duty  of  street  railroads  to  pave  Inside 
tracks,  see  Street  Railroads,  §§  6-9. 

A.  Power  to  Hake  ImproTem«nta. 

Streets  and  alleys. 

296.  (187«.)  A  statute  providing  that 
when  the  grade  of  a  street  has  been  estab- 
lished It  "shall  not  be  changed,  unUl  dam- 
ages shall  have  been  assessed  and  deter- 
mined, and  the  amount  of  damages  tendered 
to  the  property  owners,  before  any  such 
change  shaU  be  made,"  is  mandatory;  and 
the  proceedings  of  a  city  council,  changing 
the  grade  of  a  street,  entering  Into  a  con- 
tract for  work  on  the  same,  and  levying 
taxes  on  adjoining  property  to  pay  therefor, 
without  having  first  caused  the  amount  of 
damages  to  be  ascertained  and  tendered, 
are  told.  Surford  v.  City  of  Omaha,  4  Neb. 
336. 

297.  (1893.)    The  act  ot  March  30.  1887, 
entitled  "An  act  to  amend  sections  27  and 

•  58,  and  to  add  subdivisions  58  and  59  to 
secUon  52,  arUdo  U,  chapter  14.  Compiled 
SUtutas,  reUtIng  to  dUes  of  the  second 
class  having  over  5,000  Inhabitants,"  etc., 
is  a  complete  act  covering  the  entire  sub-. 
Ject  ol  the  power  of  the  class  of  cities  desr 
ignated  with  respect  to  the  opening  and  Im-, 
proving  of  streets  and  alleys,  and  by  Im- 
plication repeals  all  prior  acts  In  conflict 
therewith.  Ton  Bteen  v.  Qity  of  Beatrice^  36 
Neb.  421  (54N.  W.  677). 


298.  (1901.)  Section  11  of  the  Omaha 
City  Charter  Act,  giving  to  the  mayor  and 
city  council  unrestricted  rights  In  the  Im- 
provement of  streets  and  alleys  around  the 
court  bouse  Is  not  unconstitutional  as  tak- 
ing property  wlUiout  due  process  of  law. 
Kmintz  V.  City  of  Omaha,  63  Neb.  52  (88  N. 
W.  117). 

Paving  and  repair. 

299.  (1893.)  The  mayor  and  council  ot 
a  city  of  the  metropolitan  class  have  Juris- 
diction to  create  paving  districts  without 
a  petition  of  the  property  owners  being 
presented  to  the  dty  council,  except  where 
the  entire  Improvement  Is  to  be  done  at 
the  cost  of  the  lot  owners.  In  which  case 
they  have  no  power  to  act  unless  petitioned 
to  do  so  by  the  owners  ot  the  majority  of 
the  feet  frontage  of  the  lots  in  such  pro- 
posed district  State,  ex  rel.  City  of  Omaha, 
V.  Birkhauser,  37  Neb.  521  (56  N.  W.  303). 

300.  (1902.)  Under  the  act  of  1887, 
when  the  dty  has  ordered  a  street  paved, 
it  may  curb  and  gutter  the  same  and  make 
the  expense  thereof  a  legal  charge  upon  the 
abutting  real  estate.  Orr  v.  City  of  Omaha, 
2  Unof.  771  (90  N.  W.  301). 

301.  (1903.)  Under  the  act  of  1887. 
when  the  city  has  ordered  a  street  paved 
It  may  curb  and  gutter  the  salne  and  make 
the  expense  thereof  a  legal  charge  upon  the 
abutting  real  estate.  City  of  Omaha  v. 
Osantner,  4  Unof.  52  (93  N.  W.  407). 

302.  (1904.)  Where  the  wearing  surface 
of  a  paved  street  In  a  city  of  the  metro- 
politan class  has  become  so  rotten  and  de- 
cayed as  to  be  unfit  for  use.  and  !n  a  work 
for  the  Improvement  of  such  street  It  is 
proposed  and  required  that  all  the  material 
composing  the  wearing  surface  of  the  entlro 
pcn-tlon  of  the  paved  Btr«et  shall  be  removed 
and  a  new  material  ot  the  same  or  of  a 
different  kind  replaced  or,  relald  thereon, 
even  though  on  the  same  concrete  base, 
such  proposed  work  constitutes  a  "repav- 
Ing"  of  the  street  as  distinguished  from  "re- 
pairing," as  those  words  are  used  in  the 
charter  act  of  such  dties,  applicable  to  and 
regulating  the  mumer  and  method  of  Im- 
proving such  streets.  .  McCaffrey  v.  CiiV  of 
Omaha,  72  Neb.  683  (101  N.  W.  251). 

Selection  of  paving  materials. 

303.  (1893.)  The  kind  of  materl^il  to  be 
used  in  the  paving,  repavlng,  or  macadam- 
izing of  streets  shall  be, such  as  the  majority 
of  the  property  owners  In  the  paving  dis- 
trict sball  4etermlne;  and  la  case  such 
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owners  fail  to  designate  the  material  they 
desire  to  use  in  such  Improvement  within 
thirty  days,  the  mayor  and  council  have 
authority  to  make  the  selection.  State,  ex 
rel.  City  of  Omaha,  v.  Birkhauser,  37  Keb. 
521  (56  N.  W.  303). 

Pilling  private  lot. 

304.  (1898.)  Where  the  owner  of  land 
is  entitled,  by  the  terms  of  the  statute,  to 
notice  to  abate  a  nuisance  by  flUIng  in  a 
lot  and  an  opportunity  to  do  the  work  him- 
self, the  city  authorities  have  no  Jurisdic- 
tion to  proceed  with  the  improvement  until 
such  notice  and  opportunity  have  been 
given.  Horbach  v.  City  of  Omaha,  64  Neb. 
83  (74  N.  W.  434). 

Sewer  districts. 

305.  (1905.)  A  city,  under  certain  cir- 
cumstances, has  power  to  create  a  new 
sewer  district  within  the  limits  of  a 
larger  district  and  to  assess  the  cost  of  a 
new  sewer  In  said  district  upon  the  abutting 
property  therein  according  to  special  bene- 
fits received.  Shannon  v.  City  of  Omaha,  73 
Neb.  507  (103  N.  W.  53;  106  N.  W.  592). 

Flan  of  work. 

306.  (1897.)  mere  power  to  make  an 
improvement  Is  derived  from  a  petition  of 
property  owners  the  work  must  de  done  ac- 
cording to  the  petition  In  order  to  found  a 
local  assessment  to  pay  therefor.  Hutchin- 
son V  City  of  Omaha,  52  Neb.  345  (72  N. 
W.  218). 

307.  (1906.)  The  plan  of  construction 
of  a  public  work  by  a  dty  Is  of  a  judicial 
nature  and  Its  sufficiency  cannot  be  ques- 
tioned In  a  private  action  tor  damages  for 
injuries.  Watter»  v.  City  of  Omaha,  76  Neb. 
855  (107  N.  W.  1007). 

Extent  of  right. 

308.  (1905.)  The  power  to  make  public 
improvements  and  to  assess  the  cost  thereof 
upon  property  specially  benefited  thereby 
conferred  upon  municipal  corporations  Is  a 
continuing  power  and  may  be  exercised 
whenever  the  public  need  demands.  Shan^ 
non  V.  City  of  Omaha,  73  Neb.  507  (103  N 
W.  53;  106  N.  W.  592). 

Bequirinc  property  owner  to  reduce  side- 
walk to  grade. 

309.  (1907.)  Power  given  to  villages  by 
statute  prior  to  the  1903  amendment  to  re- 
quire the  construction  of  sidewalks  did  not 
include  the  power  to  require  the  lot  owner 
to  reduce  the  sidewalk  space  to  the  eetab- 
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llshed  grade.  Smith  v.  Sofeldt,  79  Neb. 
276  (112  N.  W.  605). 

310.  (1907.)  Prior  to  1903.  before  a  tB- 
lage  could,  by  notice,  reaulre  a  lot  owdw 
to  construct  a  sidewalk  to  grade  npon  u 
improved  street,  It  must  perform  Its  duty 
by  reducing  the  sidewalk  space  to  the  ts- 
tabllshed  grr.de.  Smith  v.  Hofeldt,  79  Nsb. 
276  (112  N.  W.  605). 

B.  Preliminary  Proceedings. 
Bight  of  city  to  petition  for  improvsmoit 

311.  (1906.)  It  Is  not  competent  for  a 
city  of  the  metropolitan  claw  to  petltioa 
itself  for  improvements  in  a  street  Impme 
ment  district  within  such  city.  Herman  v. 
City  of  Omaha,  75  Neb.  489  (106  N.  W.  693), 

Petition  or  application. 
—^—Necessity  of. 

312.  (1898.)  Section  69.  chapter  12a. 
Compiled  Statutes  1887,  construed,  and  AcM 
that  the  presenting  to  a  metropolitan  city 
council  of  such  petition  as  the  one  required 
by  said  section  is  a  Jurisdictional  pre- 
requisite to  authorize  it  to  charge  by  ordl 
nance  the  cost  of  paving  streets  to  the  prop- 
erty abutting  thereon.  Leavitt  v.  BtU,  S5 
Neb.  57  (75  N.  W.  524). 

313.  (1900.)  The.  presentation  tothecity 
authorities  of  a  city  of  the  first  class  havtoi 
les3  than  25,000  inhabitants  of  a  pcitlon 
signed  by  persons  owning  a  major  part  of 
the  foot  frontage  of  the  lota  abutting  utoa 
the  portion  of  the  street  to  be  Improved,  is 
a  jurisdictional  prerequisite  to  auliorize 
such  city  by  ordinance  to  charge  the  enti:e 
cost  of  paving  such  street  against  propsity 
abutting  thereon.  HenAerson  v.  City  of 
South  Omaha,  60  Neb.  125  (82  N.  W.  316). 

314.  (1902.)  The  presentation  to  the 
city  authorities  of  a  petition,  signed  by  the 
requisite  number  of  owners  of  properiy,  1> 
essentia)  to  confer  ]arIsdl::t!on  on  such  w- 
thorities  to  pave  a  street,  and  charge  "le 
cost  thereof  to  the  abutting  prope  t  '■ 
Jones  V.  City  of  South  Omaha,  3  Uno.'.  651 
(94  N.  W.  957).  . 

315.  (1902.)  The  presentation,  to  tl» 
dty  authorities,  of  a  petition,  signed  by  the 
requisite  number  of  such  owners,  Is  esjcntial 
to  confer  jurisdiction  on  such  authorities  to 
order  the  curbing  of  a  street  not  ordered  to 
be  paved.  Jones  v.  City  of  South  Omaha, 
3  Unof.  651  (94  N.  W.  957). 

316.  (1908.)  A  petition  signed  as  r«- 
quired  by  statute,  is  a  necassary  prenqulsi'^ 
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to  tbe  assessment  of  the  cost  of  grading  a 
streat  upon  the  a^ju.tlng  prorerty.  City  of 
goutlt  Omaha  v.  Tighe,  67  Ne^.  572  (93  N. 
W.  946). 

317.  (1903.)  Unier  the  provisions  of  sec- 
tion 110,  chapter  12a,  Compl  ed  Statutes, 
1897.  a  petition  slgnel  by  the  owners  of  a 
majority  of  the  foot-froniage  Is  requisite  to 
a  valid  levy  of  a  special  assessment  against 
property  specially  teneflted  to  pay  for  re- 
paving,  and  the  collection  or  enforcement 
of  such  special  asseasment  will  he  enjointd 
where  It  does  not  a::pear  that  a  petition  aa 
signed  was  first  obtained.  lfor*e  v.  City  of 
Omaha,  67  Neb.  426  (93  N.  W.  734). 

318.  (1903.)  A  petition,  in  substantial 
compliance  with  the  requirements  of  law, 
by  tbe  owners  of  a  major  part  of  the  foot- 
frontage  of  lots  abutting  upon  a  street, 
which  is  proposed  to  be  repaved,  Is  a  necES- 
sary  preroQulsIte  to  any  Jurlidlctlon  on  the 
part  of  a  city  council  to  specialty  assess  the 
abutting  property  to  pay  for  such  improve- 
ments. PoTtsmouth  Savings  Bank  v.  City 
of  Omalia,  67  Neb.  60  (93  N.  W.  231). 

 When  not  necessary. 

319.  (1893.)  The  provisloa  of  subdi- 
vision 4  of  section  52,  article  II,  chapter  14, 
Compiled  Statutes,  for  the  paving  of  streets 
In  citieB  of  the  second  class  having  over 
5.000  and  less  than  25,000  Inhabitants,  with- 
out petition  of  the  owners  of  property  to 
be  charged  therefor,  Is  in  conflict  with  the 
provisions  of  the  act  of  March  30,  18S7,  and 
is  repealed  thereby.  Von  Steen  v.  City  o/ 
Beatrice,  36  Neb.  421  (54  N.  W.  677). 

320, 321.  (1902.)  The  act  of  1897  Incorpo- 
rating metropolitan  cities  authorized  any 
such  city  to  pave  any  street,  alley  or  avenue 
within  the  limits  either  with  or  without  a 
petition  of  the  property  owners  representing 
a  majority  of  the  feet-frontage  abutting  on 
such  street,  alley  or  avenue;  but  without 
snch  petition  the  city  could  not  make  the 
cost  of  the  paving  a  charge  against  the 
abutting  property.  Orr  v.  City  of  Omaha, 
2  Unof.  771  (90  N.  W.  301);  (1903)  City  of 
Omaha  v.  Otantner,  4  Unof.  52  (93  N.  W. 
407). 

— —  Hnniber  of  slgiieTS. 

322.  (1893.)  A  peUtion  to  confer  juris- 
diction upon  the  city  council  to  order  the 
paving  of  streets  in  any  paving  district  of 
cities  having  over  5,000  and  less  than  25,000 
inhabitants  must  be  signed  uncondition- 
ally by  the  owners  of  the  majority  of  the 


feet  fronting  thereon.  Yon  Steen  v.  City  of 
Beatrice.  36  Neb.  421  (54  N.  W.  677). 

323.  (1893.)  To  confer  Jurisdiction  upon 
the  mayor  and  council  of  such  a  city  to  pass 
an  ordinance  ordering  th°  paving  of  streets 
in  a  paving  district,  a  pelilion  praying  for 
such  Improvement,  signed  by  tbe  owners 
representing  a  majority  of  the  l^nt  feet  of 
the  lets  abutting  upon  the  portion  of  the 
street  to  be  Improved,  must  be  first  sub- 
mitted to  the  city  cojncil.  State,  ex  rel. 
City  of  Omaha,  v.  Birkhamer,  37  Neb.  521 
(56  N.  W.  303). 

324.  (1907.)  In  determining  whether  or 
not  the  owners  of  a  maiorlty  o!  the  foot 
frontage  of  an  Improvement  distil:t  in  the 
city  of  Omaha  have  signed  a  petition  for  re- 
paving,  it  la  necessary  to  consider  the  fost 
frontage  created  by  the  vacation  of  an  abut- 
ting street  Mercer  Co.  v.  City  of  Omaha, 
79  Neb.  284  (112  N.  W.  617). 

— —  Qnaliflcationa  of  signers. 

325.  (1903.)  The  signature  of  a  wife's 
name  to  a  paving  petition,  executed  by  her 
husband  with  her  authority,  and  In  view 
and  hearing  from  the  place  where  B'he  was 
at  the  time,  is  equivalent  to  a  signature  by 
herself.  PortSTnouth  Baving$  Bank  v.  City 
of  Omaha,  67  Neb.  50  (93  N.  W.  231). 

326.  (1903.)  The  fact  that  a  petition  for 
street  Improvement  is  signed  only  by  a  bus 
band  and  not  the  wife,  subjecting  tbe  home- 
stead to  the  special  assessment  will  not  In- 
validate  the  petition  as  lacking  a  majority 
of  foot-frontage  of  owners.  Morae  t>."  City  of 
Omaha,  67  Neb.  426  (93  N.  W.  734). 

327.  (1903.)  A  petition  for  street  as- 
sessment for  paving  Is  insufflctent  where  It 
appears  that  part  pf  the  necessary  numter 
of  signers  are  In  fact  not  the  owners  of 
abutting  property,  as  a  husband  signing  for 
a  wife  without  her  knowledge  and  in  her 
absence.  Morse  v.  City  of  Omaha,  67  Neb. 
426  (93  N.  W.  734). 

328.  (1908.)  A  petition  asking  for  the 
repavement  of  a  street  does  not  come  within 
the  provisions  of  section  4,  chapter  36,  Com- 
piled Statutes  1901,  as  being  an  Incumbranca 
or  conveyance  of  land,  and  where  the  owner 
in  fee  signs  such  petition  the  land  will  be 
bound  thereby  without  the  signature  of  his 
wife.  Jiror«e  v.  City  of  Omaha,  67  Neb.  426 
(93  N.  W.  734). 

329.  (1903.)  Evidence  that  the  petition- 
ers have  no  title  of  record  to. the  premlsss 
described  In  the  petition  will  support  a  find- 
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Ing  that  the  petitions  were  unauthorized 
and  InsufBcient  where  the  only  evidence  of 
ownership  Is  the  recltila  of  the  petitions 
themselves.  City  of  South  Omaha  v.  Tighe, 
67  Neb.  572  (93  N.  W.  946). 

330.  (1907.)  One  who  held  the  tltte  to 
city  lets,  and  who  had  full  power  and  au- 
thority to  Improve  them,  was  compelent  to 
petition  for  the  repavement  of  a  stieet  upon 
which  such  lots  a'outte:],  unJer  the  Omaha 
charter  (Compiled  Statutes  1907.  ch.  12o,  sec. 
107)  as  it  existed  prior  to  1903,  providing 
that  such  petition  shall  be  signed  by  the 
owners  of  the  abutting  property,  ifercer 
Co.  V.  City  of  Omaha,  79  Neb.  284  (112  N. 
W.  617). 

—  Antbority  of  executor  or  tnutee  to 
sign. 

331.  (1903.)  The  signatures  by  execu- 
tors and  trustees  of  an  estate  to  whom 
jointly  it  is  devised  "to  t;e  held  and  man- 
aged by  them"  during  tbe  lifetime  of  the 
testator's  wife,  with  "full  discretion  In  the 
management  and  control  of  said  property 
with  the  view  of  increasing  its  value  and 
deriving  the  best  possible  Income  tiiere- 
from,"  are  the  signatures  of  the  "owners," 
In  the  meaning  of  tbe  statute.  Portsmouth 
Savings  Bank  v.  City  of  OmtOia,  67  Neb.  60 
(93  N.  W.  231). 

-^-^—Unauthorized  signatures. 

332.  (1901.)  Signatures  to  a  petition  to 
establish  a  paving  district  which  do  not 
bind  the  owners  of  the  property  affected 
thereby,  should  not  be  counted  in  passing 
upon  the  va'ldlty  of  such  a  petition.  Batty 
V.  City  of  Hastings,  63  Neb.  26  (88  W. 
139). 

 Who  may  sign  for  board  of  educa- 
tion. 

333.  (1904.)  The  loard  of  education  of 
the  school  district  of  Omaha  may  authorize 
Its  president  to  sign  a  petition,  for  repair- 
ing,  in  the  name  of  the  board,  and  the  sig- 
nature of  the  hoard  by  its  president  pursu- 
ant to  such  authority  will  bind  the  school 
district.  Eddy  v.  City  of  Omaha,  72  Neb. 
561  (102  N.  W.  70). 

——Who  may  sign  for  corporation. 

334.  (1903.)  The  president  or  secretary 
of  a  corporation,  either  singly  or  jointly, 
cannot  bind  the  corporate  property  by  sign- 
ing the  corporate  name  to  a  petition  aaking 
for  a  street  Improvement  without  being  spe- 
cially authorized.  Morse  v.  City  of  Omaha, 
67  Neb.  426  (93  N.  W.  734). 


335.  (1903.)  The  authority  to  sign  the 
name  of  a  corporation  to  a  petition  for  piv- 
ing  a  street  must  come  from  the  board  of 
directors;  and  the  burden  Is  upon  the  citr 
which  seeVs  to  enforce  a  special  tax  aga'n;£ 
speclflc  lots  to  pay  for  such  ImprovemcDt  to 
show  that  the  general  manager  was  du!; 
authorized  by  the  corporation  to  sign  sucb 
petition  for  add  on  Its  behalf.  Trephage» 
«.  City  of  South  Omaha,  69  Neb.  577  (96  N. 
W.  248;  111  Am.  St  Rep.  570). 

836.  (1903.)  The  act  of  signing  the  name 
of  a  corinratlon  to  a  petition  for  pivlng  a 
street  Is  one  which  falls  within  the  manag- 
ing iKJwers  of  the  board  of  directors,  who 
are,  by  law  and  by  its  articles  of  Incor;ora- 
tion,  made  its  managing  agents.  Trephagcn 
V.  City  of  south  Omaha,  69  Neb.  577  (  96  N. 
W.  248;  111  Am.  St  Rep.  570). 

337.  (1903.)  The  authority  of  a  general 
manager  to  conduct  the  ordinary  business 
of  a  corporation,  organized  for  the  purfosa 
of  yarding,  feeding  and  taking  caie  of  cat- 
tle, hogs,  sheep  and  horses  consigned  for 
sale  to  a  certain  market.  Is  not  broad  enough 
to  authorize  him  to  al^  a  petition  for  par- 
ing a  city  street  and  thus  charge  the  leil 
estate  of  the  corporation  abutting  thereon 
with  the  cost  of  such  improvement  Trep- 
hagen  v.  City  of  South  Omaha,  69  Neb.  5T7 
(96  N.  W.  248;  111  Am.  St  Rep.  570). 

388.  (1904.)  The  president  of  a  corpora- 
tion Is  the  propsr  party  to  sign  a  petition 
for  repaving  on  behalf  of  the  corpcrat'on. 
His  signature  will  not  be  held  invalid  as 
unauthorized,  although  the  board  of  cire:t- 
ors  took  no  action  thereon.  If  it  appears 
from  the  evld«ice  that  it  had  for  some  time 
prior  to  such  signing  been  custcmaiy  for 
the  president  to  sign  such  petitions  on  be- 
half of  the  corporation  without  express  ao- 
thority  from  the  directors,  and  that  the 
directors  knew  of  this  custom  and  consented 
thereto,  and  had  reason  to  fcelieve  that  the 
president  had  signed  the  petition  In  ques- 
tion, and  made  no  objection  thereto  until 
the  Improvement  had  been  ente:ed  upon, 
relying  upon  the  validity  of  such  signature 
to  bind  the  corporation.  Eddy  o.  City  of 
Omaha,  72  Neb.  561  (102  N.  W.  70). 

 Sufficiency      as  i^aimrt  atreet  rail- 
way. 

339.    (1901.)    As  to  a  street  i«Uway  eon- 
pany  which  la  required  to  have  its  rlgjit 
my  to  conform  to  the  remainder  of  a  street 
Improvement,  It  Is  Immaterial  whether  tbe 
petition   for   the   pavement   Is  sufflciest 
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Lincoln  Street  R.  Co.  v.  City  of  Lincoln,  61 
Neb.  109  (84  N.  W.  802). 

—       Effect  of  failure  to  date  stgiuitiire. 

340.  (1907.)  An  omission  by  a  petitioner 
for  a  Btrcet  improvement  to  note  In  the  [e- 
tition  the  date  of  his  signature,  as  required 
by  statute,  will  not  have  tbe  effect  to  render 
the  proceedings  wholly  void,  and  defeat  an 
usesament  tor  special  benefits  accruing 
from  such  Improvement  after  the  latter  has 
been  completed  without  objection  by  any- 
body. State  V.  Several  Parcela  of  Land,  78 
Neb.  225  (110  N.  W.  7S3). 

OrtUuance  or  resolution. 
-^—Necessity  of. 

341.  (1886.)  It  is  the  true  sense  and 
meaning  of  the  proviso  to  subdivision 
XXVIII  of  seztton  69.  chapter  14,  Complied 
Statutes,  that  before  tbe  election  of  the  five 
disinterested  householders  therein  provided 
for,  an  ordinance  should  be  passed,  approved 
and  published,  according  to  law,  prescribing 
the  manner  of  such  e'e.tlon  and  the  com- 
pensation of  such  householders  as  assessors; 
and  It  la  not  eufBclent  that  such  household- 
ers be  appointed  la  gross  by  ordinance,  with- 
out such  method  being  prescribed.  Union 
P.  R.  Co.  V.  Burlington  it  M.  B.  R.  Co.,  19 
Neb.  386  (27  N.  W.  238). 

■    -  Publication. 

342.  (1894.)  The  fact  that  the  ordi- 
nance changing  the  grade  of  a  street  wae 
published  In  the  official  caper  of  the  dty 
enacting  such  ordinance,  in  the  manner  re- 
quired by  law  After  its  enarrtment,  where 
the  ordinance  so  published  merely  provides 
for  the  appointment  of  appraisers  by  the 
mayor,  and  makes  no  provision  for  their 
meeting  or  Its  time  or  place,  will  not  be  suf- 
ficient notice  to  partle!^,  owners  of  property 
abutting  on  the  street  where  the  grade  is  to 
be  changed,  of  the  appraisement  procsed- 
Ings.  McOavock  v.  City  of  Omaha,  40  Neb.. 
64  (58  N.  W.  543). 

343.  (1903.)  A  statute  authorizing  the 
city  council  to  repave  streets  under  certain 
conditions,  provided  that  the  abutting  prop- 
erty owners  should  have  thirty  days  from 
the  date  of  approval  and  publication  of  an 
ordinance  declaring  such  Improvement  neo- 
esaary  within  which  to  designate  the  pav- 
ing material.  No  other  reference  was  made 
In  the  statute  to  such  ordinance  declaring 
the  improvement  necessary.  The  property 
owners  were  given  thirty  days  from  the 
publication  of  a  certain  ordliuuica  within 


which  to  designa'.e  the  i  avlng  material. 
Held,  That  the  failure  of  the  council  to  pa^s 
and  publish  an  ordUan  e  cecla!lng  tbe  Im- 
provement necessary  would  not  luTalldate 
the  assessment.  Morse  v.  City  of  Omaha,  67 
Neb.  42S  (93  N.  W.  734). 

■  ■■     ■  jaeeeaslty  of  complying  with  ordi- 
nance. 

344.  (1896.)  It  is  a  rule  of  constructloa 
peculiarly  applicable  to  special  assessments 
authDrized  by  S3ct!on  6,  aiti:le  IX  of  tbe 
cons'.itution,  tfcat  the  ie:o  d  must  show  at- 
flrmatively  a  compliance  v.  ith  ell  the  con. 
dftlons  essential  to  a  v:lid  exercise  of  the 
taxing  power  and  that  the  omission  of  such 
facts  will  not  be  supplied  by  presumptions. 
Smith  V.  City  of  Omaha,  49  Neb.  883  (69 
N.  W.  402). 

345.  (1897.)  An  ordinance  of  a  city  au- 
thorizing the  council  th3reof,  by  resalution, 
to  require  the  c:n8truction  of  iidewalks  In 
front  of,  and  adjacent  to,  a~jy  premises  sit- 
uated upon  any  street,  and  which  provides 
for  notice  to  [rop^rty  owners  by  the  pjb  1- 
cation  of  such  re.-olution,  is  not  directory 
merely,  but  mandatory;  and  a  strict  com- 
pliance therewith  is  ess3ntlal  In  orCer  to 
confer  upon  the  city  authority  io  charge  pri- 
vate property  with  the  cost  of  such  improve- 
ments. /ve«  V.  Irey,  61  Neb.  136  (70  N.  W. 
961). 

346.  (1898.)  Certain  special  paving  taxes, 
levied  on  the  property  In  controversy  by  or- 
dinance passed  by  the  mayor  and  council  of 
the  city  of  Omaha,  held  void,  because  the 
paving  on  the  streets  was  not  petitioned  for 
In  accordance  with  the  provisions  of  sild 
section  69.  Leavitt  v.  Bell,  55  Neb.  57  (75 
N.  W.  624). 

347.  (1899.)  Held,  That  thei«  wasaf&i:- 
ure  of  proof  to  show  a  compllanee  with 
stated  statutory  prerequisites  to  the  assess- 
ments and  levies  of  certain  special  taxes  In- 
volved herein.  Orant  V.  Bartkotomew,  58 
Neb.  839  (80  N.  W.  45). 

348.  (1900.)  In  levjrlng  special  taxes  or 
assessments  for  benefits  received,  as  author- 
ized by  section  6,  article  IX  of  the  constitu- 
tion, the  record  must  show  affirmatively  a 
compliance  with  all  essential  conditions  to . 
a  valid  exercise  of  the  taxing  power,  and 
any  omission  of  such  facts  will  not  be  sup- 
plied by  presumptions.  Medtand  v.  Union, 
60  Neb.  249  (82  N.  W.  866). 

349.  (1901.)  The  provisim  o(  section 
117  of  the  Omaha  charter  (Session  Zawb 
1S87,  Ob.  10)  with  vetpeet  to  ttte  aaoertain- 
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ment   of   damages   before   ordering  the 

grading  of  a  street  Is  mandatory  and  indls- 
PEDsable;  and  compliance  with  the  re[iiiire 
ment  is  essential  to  vest  tbe  ma.  or  and 
council  with  jurisdiction  to  levy  a  grading 
tax.  John  v.  Connell,  61  Neb.  267  (86  N. 
W.  82).  ^Overruled.  John  v.  Connell,  64 
Neb.  233  (89  N.  W.  806).] 

350.  (1901.)  The  several  steps  required 
to  be  talien  In  a^£es3mg  the  c:sts  of  [lublic 
Ijiprovements  asainat  property  benefited 
must  be  pursued  strictly.  Batty  v.  Citj/  of 
Hastings,  63  Neb.  26  (88  N.  W.  139). 

351.  (1903.)  Statutory  provisions  author- 
izing assessments  of  special  taxes  against 
property  bene.lted  by  public  improvements, 
are  to  be  stil:tly  construed,  and  It  must  af- 
flrmatlvely  appear  that  the  taxing  authori- 
ties have  taken  all  steps  which  the  law 
makes  jurisdictional;  the  failure  of  the  rec- 
ord to  show  such  proceedings  will  not  be 
aided  by  presumptions.  Morae  v.  City  of 
Omaha,  67  Neb.  426  (93  N.  W.  734). 

Pesisnatlon  of  materials  to  be  used. 

352.  (1905.)  A  resolution  adopted  by  the 
city  council  of  the  city  of  Omaha,  directing 
ttiat  certain  permanent  sidewalks  shall  be 
constructed  "of  stone  or  artificial  stone,"  Is 
a  compliance  with  the  provisions  of  an  ordi- 
nance In  force  in  that  city,  requiring  the 
mayor  and  council  to  designate  the  kind  of 
material  with  which  permanent  sidewalks 
shall  be  constructed,  and  does  not  amount 
to  a  delegation  of  the  authority  to  deter- 
mine of  what  material  permanent  walks 
shall  be  constructed.  Richardson  v.  City  of 
Omaha,  74  Neb.  297  (104  N.  W.  112). 


Notlee. 


353.  (1903.)  A  notice  to  the  property 
owners  to  select  ma'erlal  for  paving,  pub* 
llshed  for  the  required  time  and  in  tbe  re- 
culreil  manner,  substantially  in  accordance 
v/lth  the  requirements  both  of  tbe  statute 
and  of  the  city  ordinance.  Is  not  bad  be- 
cause not  directed  to  the  owners  by  name. 
Portsmouth  Savings  Bank  v.  City  of  Omaha, 
67  Neb.  50  (93  N.  W.  231). 

354.  (1904.)  The  provisions  of  a  statute 
and  ordinance  requiring  thirty  days'  notise 
to  be  given  property  owners  to  designate  the 
material  which  they  desire  used  In  repavlng 
are  mandatory  and  Jurisdictional.  Eddy  v. 
City  of  Omaha,  72  Neb.  550  (101  N.  W.  25). 

356.  (1904.)  Where  the  charter  and  the 
ordinances  of  a  city  require  notice  to  be 
given  to  property  owners  for  thirty  days  to 


designate  material  for  paving,  and  notice  is 
not  given  for  the  specified  time,  and  the 
city  relies  upon  facts  tending  to  show  a 
waiver  of  the  failure  to  give  notice  It  should 
plead  the  waiver  in  its  answer,  and  no 
waiver  having  been  pleaded  the  facts  are 
outside  of  the  issues  in  the  case.  Eddy  v. 
City  Of  Omaha,  72  Neb.  553  (101  N.  W.  85). 

356.  (1903.)  The  provision  that  when- 
ever any  rppaving  sl:all  be  declared  neces- 
sary by  the  mayor  and  city  council,  and  an 
Improvement  district  created,  notice  to  the 
property  owners  should  be  given  to  desig- 
nate within  thirty  days  the  paving  material 
to  be  used,  does  not 'make  it  Jurlsdlctlonat 
that  such  declaration  affirmatively  appsar 
of  record  In  the  council's  proceedings,  since 
other  parts  of  the  stat'^te  make  such  actloi 
mandatory  when  proper  petitions  are  filed. 
Portsmouth  Savings  Bank  v.  City  of  OnaJut, 
67  Neb.  50  (93  N.  W.  231). 

357.  (1904.)  Under  the  statute  govern- 
ing cities  of  the  metropolitan  class  (Com- 
piled Statutes  1897,  ch.  12a,  sec.  110)  prop- 
erty owners  of  a  paving  district  must  be  al- 
lowed thirty  days  from  the  approval  and 
publication  of  tbe  ordinance  declaring  tbe 
Improvement  necESsary  in  which  to  desig- 
nate by  petition  the  material  to  be  used  in 
repaying.  But  If  a  petition  signed  by  tbe 
property  owners  representing  a  majority  o[ 
taxable  foot  frontage,  designating  the  mate- 
rial to  be  used,  is  filed,  the  mayor  and  coun- 
cil will  not  lose  Jurisdiction  of  the  proposed 
Improvement  by  acting  upon  such  petition 
before  the  thirty  days  ha?  expiied.  If  no 
other  petition  Is  filed  within  that  time  from 
which  it  appears  that  the  necessary  num- 
ber of  property  owners  have  within  the 
thirty  days  designated  an  Jther  materia'. 
Ed^y  V.  City  of  Omaha,  72  Neb.  &61  (102  N. 
W.  70). 

Signing  petition  not  waiver  of  defects. 

368.  (1899.)  The  mere  fact  that  aa 
owner  of  adjacent  property  signs  a  petition 
for  paving  a  street  in  a  presrrited  manner 
does  not  furnish  grounds  for  tbe  presump 
tion  that  the  petitioner  assents  to  Irre^lar 
or  void  proceedings  of  the  city  council  -In 
the  performance  of  such  duties  as  may  de- 
volve upon  it  after  the  pavement  sluUl.be 
completed.  Wakeley  v.  City  of  Omaha,,  6S 
Neb.  245  (78  N.  W.  511). 

359.  (1899.)  Joining  In  a  petition  for 
the  paving  of  a  street  Is  not  a  waiver  of  the 
compliance  with  statutory  prescrtptlons  nl- 
atlve  to  the  mode  of  uaBSssimtB  and  levies 
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of  taxes  to  pay  for  the  work.  Grant  v.  Bar- 
tholomew, 68  Neb.  839  (80  N.  W.  45). 

Notice  to  property  ovners. 

360.  (1884.)  Notice  in  some  form  must 
be  giTeu  to  a  property  owner  before  a  spe- 
cial assessment  upon  his  property  becomes 
fixed  and  irrevosable.  Barker  v.  City  of 
Omaha,  16  Neb.  269  (20  N.  W.  382). 

361.  (1894.)  It  CO  proper  notice  of  an 
appraisement  tor  change  of  grade  of  a  street 
is  given,  the  owner  of  an  abutting  lot  may 
commence  an  action  for  damages  caused  to 
his  property.  McOavock  v.  City  of  Omaha, 
40  Neb.  64  (58  N.  W.  B43). 

362.  (1899.)  The  word  "may,'*  la  an  or- 
dinance providing  that  notice  to  build  a 
sidewalk  may  be  personally  served  on  the 
property  owner,  should  be  construed  as 
"must."  Doane  v.  City  of  Omaha,  58  Neb. 
815  (80  N.  W.  54). 

363.  (1904.)  The  tact  that  the  city  at- 
torney Is  the  owner  of  lots  which  the  city 
seeks  to  charge  with  a  special  assessment 
does  not  necessarily  charge  him  with  no- 
tice of  tte  action  of  the  various  toards  and 
officers  of  the  city  with  reference  to  8u:h 
lots.  Shanmn  v.  City  of  Omaha,  72  Neb. 
281  (100  N.  W.  298). 

364.  (1904.)  Where  a  city  of  the  metro- 
politan class  seeks  to  atate  a  nuisance  con- 
Blstlng  of  stagnant  water  standing  upon  va- 
cant lots,  and  where  the  statute  and 
ordinance  require  that  notice  be  given  to 
the  owner  and  an  opportunity  be  given  him 
to  perform  the  work  himself,  the  city  au- 
thorities have  no  power  or  JurlsiJIctlon  to 
proceed  with  Uie  improvement  until  such 
notice  and  opportunity  have  been  given. 
Shannon  v.  City  of  Omaha,  72  Neb.  281  (100 
N.  W.  298). 

365.  (1906.)  Proof  by  affidavit  lequlred 
by  a  city  ordinance  of  the  publication  of  a 
notice  to  nonresident  prope.ty  owners  to 
construct  sldewalka  Is  not  conclusive;  bat 
the  fact  of  publication  oiay  be  proven  by 
other  evidence.  State  v.  Sererat  Parcels  of 
Land,  76  Neb.  320  (107  N.  W.  566). 

366.  (1906.)  The  proviilona  of  a  city 
charter  aod  ordinances  tecome  a  part  of  a 
notice  to  aon-resldeats  to  construct  side- 
walks along  their  property,  and  such  notl:e 
Is  good  even  though  the  date  named  for  the 
construction  is  less  than  fifteen  days  subse- 
quent to  the  last  publication.  State  v.  Sev- 
eral Parcels  of  Land,  76  Neb.  320  (107  N. 
W.  666). 


Appeal  from  determination  ot  necessity  of 
improrement. 

367.  (1907.)  Ordinarily  the  question 
whether  property  will  te  especially  benefited 
by  a  street  Improvement  is  one  of  fact  for 
the  determination  ot  a  local  board  or  officer 
making  It,  and,  in  the  absence  of  fraud, 
mistake  or  a  transgression  of  authority, 
such  determination  will  not  be  reviewed  by 
the  courts.  State  v.  several  Parcels  of  Land, 
78  Neb.  226  (110  N.  W.  763). 

C.  Damages: 

Title  to  property. 

368.  (1895.)  In  order  to  recover  dam- 
ages against  a  city  on  a:count  of  the  change 
of  grade  of  streets,  .the  plaintlft  must  have 
either  a  legal  or  equitable  estate  In  the  prop- 
erty injured.  City  of  Nebraska  City  v. 
Northcutt,  45  Neb.  456  (63  N.  W.  807). 

369.  (1902.)  To  warrant  a  finding  and 
decree  that  an  award  made  by  the  apprais- 
ers of  damages  cau8:d  by  taking  property 
for  street  purroses,  should  have  been  In 
fovor  ot  plaintiff's  assignor  Instead  of  an- 
other who  was  named  In  It,  proof  of  the  as- 
signor's ownership  of  the  premises  must  be 
produced.  City  of  Omaha  v.  Clarke,  66  Neb. 
33  (92  N.  W.  146). 

Measure  and  amount. 

370.  The  measure  of  damage  f:r  Injury 
to  property  from  change  ot  grade  of  a  street 
Is  the  depreciation  In  the  value  ot  the  prop- 
erty, occasioned  by  the  change  of  grade. 
(1696)  City  of  Harvard  v.  Crouch,  47  Neb. 
133  (66  N.  W.  276);  (1898)  City  of  Omaha 
V.  Flood,  57  Neb.  124  (77  N.  W.  379). 

371.  (1891.)  When  private  property  is 
damaged  by  the  location  and^onUr.ctioa 
of  a  public  Improvement  near  it,  and  the 
property  is  not  specially  benefited  by  the  im- 
provement, the  measure  of  the  property  own- 
er's damage  is  the  difference  -between  the 
value  ot  the  property  immediately  before 
the  location  and  construction  of  the  im- 
provement, and  Its  value  Immediately  after- 
wards. City  of  Plttttamouth  v.  Boeck,  32 
Neb.  297  (49  N.  W.  167). 

372.  (1891.)  When  city  property  Is  dam- 
aged by  reason  of  the  gra-ling  of  the  street 
upon  which  It  abuts,  the  owner  ia  entitled 
to  remuneration.  The  difference  la  the  mar- 
ket value  of  the  property  with  the  improve 
ment  and  that  without  it,  not  considering 
general  benefits  shared  by  the  general  pub- 
lic, is  the  rule  of  compsnsatlon.  In  such 
case  special  benefits  to  the  property  directly 
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attributable  to  the  Improvement,  ma?  be 
set  off  i^lDst  the  damages  sustained  by  the 
owner.   Lowe  v.  City  of  Omaha,  83  Neb.  687 

(50  N.  W.  760). 

373.  (1891.)  A  city  Is  liable  under  the 
constitution  of  this  state  to  a  lot  owner  for 
such  damages  as  he  may  s-jstaln  by  filling 
in  the  street  In  front  of  his  lot  above  the 
level  of  the  same,  when  the  buildings  were 
erected  on  the  lot  before  any  grade  was  es- 
tablished although  the  change  was  reason- 
able and  necessary.  Hammond  v.  City  of 
Harvard,  31  Neb.  635  (48  N.  W.  462). 

374.  (1891.)  A  city  is  liable  to  a  lot 
owner  for  the  diminution  In  value  of  bis 
property,  caused  by  the  location  and  con- 
struction of  a  sewer,  built  by  the  city  near 
his  lot,  on  which  a  brick  building  had  been 
erected  before  the  sewer  grade  was  estab* 
lished,  although  the  work  was  performed  in 
a  careful  and  skillful  manner,  dtp  of 
PJattsmouth  V,  BoecJe,  32  Neb.  297  (49  N. 
W.  167). 

375.  (1898.)  For  the  purpose  of  arriv- 
ing at  the  amount  of  depreciation  in  the 
value  of  property  caused  by  grading  a  street 
the  fact  that  the  grade,  a?  constructei  and 
maintained,  obstructs,  and  will  continue  to 
Obstruct,  the  owner's  passage  between  his 
property  and  the  street,  de:rease8  the  ren- 
tal value  of  his  property,  and  Interferes 
with  his  enjoyment  and  possession  thereof, 
and  every  other  fact  and  clrcumstanca  that 
would  depreciate  the  market  value  of  the 
property  In  the  mind  of  a  good-faith  in- 
tending purchaser  thereof,  are  proiie.''  ele- 
ments for  consideration.  Citu  of  Omaha  v. 
Piood,  57  Neb.  124  (77  N.  W.  379). 

376.  (1901.)  Damages  ascertained  by  ap- 
praisement under  section  117,  chapter  10, 
Laws  1887,  will  include  the  expease  of  fill- 
ing the  lots,  if  by  a  proper  grading  of  the 
streets  and  without  negligence  on  the  part 
of  the  city  such  filling  wl  1  be  necessary  to 
prevent  lots  from  becoming  nuisancei  from 
a  collection  of  stagnant  water  thereon.  Pat- 
rick V.  dtp  of  Omaha,  1  Unof.  250  (95  N. 
W.  477). 

 Rental  value. 

377.  (1893.)  Where  rented  property  Is 
injured  by  a  public  improvement  it  Is  proper 
on  an -inquiry  of  the  daniages  to  Inquire  to 
what  extent,  if  any,  the  Improvement  will 
affect  the  rental  value.  This  la  merely  an 
element  of  damage  for  the  Jury  to  consider, 
keeping  In  view  the  fact  that  the  measure 


of  damages  Is  the  difference  between  the 
value  of  the  property  immediately  Iwfore 
and  immediately  after  the  construction  of 
the  same  and  disregarding  public  benefits. 
City  of  Omaha  v.  Hanaen,  36  Neb.  136  (54 
N.  W.  83). 

Market  value. 

378.  (1891.)  The  market  value  of  prop- 
erty damaged  by  reason  of  street  Improve- 
ment Is  not  what  the  property  Is  worth 
solely  for  the  purpose  for  which  It  is  de- 
voted, hut  the  highest  price  it  will  bring 
for  any  and  all  uStS  to  which  it  is  ada::t?d, 
and  for  which  it  is  available.  Loice  v.  City 
Of  Omaha,  33  Neb.  687  (50  N.  W.  760). 

379.  (1900.)  In  an  action  against  a  city 
for  wrongfully  approprlaUng  property  for  a 
street,  where  it  appeared  that  the  property 
was  available  for  several  dlSerent  purposes, 
an  instruction  "You  would  be  authorized. in 
allowing  the  plaintiff  the  highest  ma~ket 
value  of  said  strip  of  ground  for  any  par 
pose  for  which  it  was  adapted  at  tbe  time 
of  the  taking  by  said  board,  as  you  find  the 
same  to  be  established  by  a  preponderaD:e 
of  tbe  evidence,"  held  not  misleading  CUg 
Of  Omaha  v.  Croft,  60  Neb.  57  (82  N.  W. 
120). 

Seduction  of  benefits. 

380.  (1888.)  In  awarding  Just  compen- 
sation for  property  damaged  for  public  use, 
general  benefits  shared  by  the  public  at 
large  cannot  be  consiclered,  while  sjeclal 
benefits  to  the  property  damaged  may  be. 
Schaller  v.  City  of  Omaha,  23  Neb.  325  (36 
N.  W.  533). 

381.  (1889.)    Special     benefits,  which 

should  be  deducted  from  damages  sustained 
by  real  estate  by  reason  of  a  public  improve- 
ment, must  be  such  as  specially  benefit  the 
particular  property  damaged,  aside  from 
benefits  conferred  upon  other  property  gen- 
erally in  the  neighborhood  of  or  adjacent  to 
the  Improvement.  City  of  Omaha  v.  Bchah 
ler,  26  Neb.  522  (42  N.  W.  721). 

382.  (1893.)  Tbe  council  Is  the  Judge  of 
the  benefits  derived  to  abutting  property 
from  improvements  by  the  city.  McComiek 
V.  City  Of  Omaha,  37  Neb,  829  (66  N.  W. 
626). 

3S3.  (1893.)  In  an  action  against  a  city 
for  damages  caused  by  constructing  a  vli- 
duct  thirty  feet  above  plaintiors  hit  it  was 
not  error  to  instruct  the  Jury  that  tbe  gw* 
eral  increase  of  travel  upon  the  street  eused 
by  the  erection  of  the  viaduct  la  not  a  spe- 
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clal  benefit,  and  cannot  be  deducted  from 
the  amount  of  damages  sustained.  Ciiy  of 
Omaha  v.  Hatuen,  36  Neb.  135  (54N.W.83). 

384.  (1894.)  "Special  benefits"  from 
street  improvements  are  n^ne  the  less  su:fa 
because  they  accrue  as  well  to  ad3a:ent 
property.  Eirkendali  v.  City  of  Omaha,  39 
Neb.  1  (57  N.  W.  758). 

385.  (1894.)  Damages  to  property  from 
gradlDg  streets;  "Bpecial,"  "general,"  and 
"common"  benefits  discussed.  KirkendaJl 
V.  City  of  Omaha,  39  Neb.  1  (57  N.  W.  752) 

386.  (1894.)  "Special"  but  not  "gen- 
eral" benefits  are  to  be  deducted  In  award- 
ing compensation  for  such  damages,  and 
an  Instruction  which  falls  to  exc'.ude  a  de- 
duction for  "general"  benefits  Is  erroneous. 
Dayton  v.  City  of  Lincoln,  33  Neb.  74  (57 
N.  "W.  754). 

387.  (1894.)  In  awarding  just  compea- 
8at!on  for  property  damaged  for  public  use, 
general  benefits  to  the  public  at  large  from 
the  proposed  Improvem'^nts  cannot  be  con- 
sidered, while  special  benefits  to  the  prop- 
erty damaged  may  be.  Dayton  v.  City  of 
Lincoln,  39  Neb.  74  (57  N.  W.  754). 

388.  (1894.)  Tbe  speMal  beneSts  which 
may  be  properly  set  off  against  damages  are 

such  as  Increase  the  value  of  adjacent  prop- 
erty, and  these  benefits  are  none  the  less 
special  because  an  Increased  value  has  been 
thereby  added  to  many  adjacent  private 
properties  oXhet  than  that  to  which  a  par- 
ticular litigation  Is  pending.  Common  ben- 
efits are  such  as  are  enjoyed  by  the  public 
at  large  without  reference  to  the  o-vne  ship 
of  private  property  adjacent  to  the  public 
ImpTOToment  out  of  wbl:h  arose  the  benefits 
under  consideration.  Barr  v.  City  of  Omaha, 
42  Neb.  341  (60  N.  W.  691). 

01iane*e  of  grade  of  street 

389.  (1877.)  Where  a  city.  In  the  rea- 
sonable exercise  of  an  authority  given  by 
Its  charter,  establishes  a  grade  for  Its 
streets,  and  worlis  them  In  accordance  there- 
with, there  being  no  provision  of  law  for 
the  payment  of  damages,  an  action  will  not 
lie.  City  of  Nebraska  City  v.  Lampkins,  6 
Neb.  27.  [Changed  by  constitution  of  1875. 
Hammond  v.  City  of  Harvard,  31  Neb.  635.] 

390.  (1885.)  A  city  is  liable  under  the 
constitution  of  this  state  to  a  lot  owner  for 
such  damages  as  he  may  sustain  by  filling 
in  the  street  In  front  of  his  lot  above  the 
iBvel  of  the  same,  when  the  buildings  were 


erected  on  tbe  lot  before  the  grade  was  es- 
tablished. Harmon  v.  City  of  Omaha,  17 
Neb.  548  (23  N.  W.  503;  62  Am.  Rep.  420). 

391.  (1896.)  Under  the  constitution  of 
this  state  providing  that  private  properly 
shall  not  be  taken  or  damaged  for  public 
use  without  compensation,  a  city  la  llible 
for  damage  resulting  from  a  material  change 
of  the  grade  of  Its  streets  from  the  natural 
surface.  City  of  Harvard  v.  Crouch,  47  Neb. 
133  (66  N.  W.  276). 

392.  (1897.)  A  party  who  purchas.'s  a 
lot  which  abuts  on  a  street,  the  gra'e  of 
which  has  been  established,  must  Improve 
the  lot  conformably  to  tbe  established  grade 
and  not  with  reference  to  the  natural  grade, 
and  If  he  does  the  latter,  cannot  recover  for 
damages  to  the  improvements  caused  by  the 
street  being  worked  to  the  established  grade. 
City  of  Omaha  v.  Williama,  62  Ne'j.  43  (71 
N.  W.  970). 

393.  (1898.)  Where  property  fronting  on 
a  puhU2  street  is  damaged  by  the  method  or 
manner  adopted  by  the  authorities  of  a  mu- 
nicipal corporation  in  permanently  grailns 
such  street,  the  corporation  is  liable  to  tbe 
owner  of  such  property  for  such  tlamagps. 
City  of  Omaha  v.  Flood,  57  Neb.  124  (77  N. 
W.  379). 

Necessity  of  filing  claim  for  damages. 

394.  (1902.)  It  is  not  necessary  to  sus- 
tain the  entering  of  judgment  against  the 
city,  as  Incident  to  a  decree  in  an  equi- 
table action  to  correct  an  award,  made  and 
confirmed  by  the  city  authorities,  of  dam- 
ages for  the  appropriation  of  land  for  street 
purposes,  that  a  claim  for  tbe  amount  should 
have  been  filed  with  the  city  clerk  and  re- 
jected by  the  council.  City  of  Omaha  v. 
Clarke,  66  Neb.  33  (92  N.  W.  146). 

Determination  of  damage. 

395.  (1898.)  For  the  purpose  of  arriv- 
ing at  tbe  amount  of  depre  ia'ion  in  the 
value  of  property  caused  by  grading  a  street, 
the  fact  that  the  grade,  as  constructed  and 
maintained,  obstructs,  and  will  continue  to 
obstruct,  tbe  owner's  passage  between  his 
property  and  the  street,  decreases  the  rental 
value  of  his  propsrty,  and  interferes  with 
his  enjoyment  and  possession  thereof,  and 
every  other  fact  and  circumstance  that 
would  depreciate  the  market  value  of  the 
property  in  the  mind  of  a  good-faith  intend- 
ing purchaser  thereof,  are  proper  ele.Tent8 
for  consideration.  City  of  Omaha  V.  Flood, 
57  Neb.  124  (77  N.  W.  379). 
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Award. 

396.  (1896.)  An  award  of  damage  pur- 
suant to  provision  of  section  116,  charter  of 
the  city  of  Omaha  (Compiled  Statutes,  ch. 
12a),  upon  the  change  of  an  establlshei 
grade,  should  show  afDrirati^ely  that  the 
appraisers  appointed  for  su.h  purjiose  took 
into  consideration  the  tenerits  tliereby  ac- 
cruing to  the  property  In  question  and  that 
the  award  or  finding  so  made  iCt  resents  ihe 
difference  or  Lalance  in  favor  of  the  prop- 
erty owner.  Smith  v.  City  of  Omaha,  49 
Neb.  883  (69  N.  W.  402). 

397.  (1896.)  verdict  for  $2,374.50  held 
supported  by  sufficient  evidence  In  an  action 
against  a  city  for  damages  resulting  to  plain- 
tiff's property  by  construction  of  a  viaduct. 
City  of  Omaha  v.  McGavock,  47  Neb.  313  (66 
N.  W.  415). 

Fund  from  which  payment  to  be  made. 

398.  (1903.)  The  provision  of  section 
158,  chapter  12a,  Compiled  Statutes  1901, 
relative  to  the  assessment  of  damages 
against  abutting  and  adjacent  lands,  for 
lands  appropriated  by  a  city  In  the  exercise 
of  the  right  of  eminent  domain,  does  not 
contemplate  the  creation  of  a  fund  thereby 
to  pay  the  owners  of  lands  appropriated,  but 
provides  a  means  wheieby  the  city  may  re- 
imburse Itself,  In  whole  or  In  part,  for  pay- 
ment made  to  such  owners.  City  of  Omaha 
V.  State,  ex  tel.  Metzger,  69  Neb.  29  (94  N. 
W.  979). 

399.  (1903.)  Where  a  city  torliously  ap- 
propriates private  land  to  the  public  use, 
the  owner  of  the  land  thus  appropriated  is 
not  bound  to  look  to  the  fund  contemplated 
by  section  168,  chapter  12a.  Compiled  Stat- 
utes 1901,  for  the  payment  of  a  judgment,, 
rendered  In  an  action  brought  by  him  to  re- 
cover damages  for  such  appropriation  of  his 
property.  City  of  Omaha  v.  State,  ex  rel. 
Metzger,  69  Neb.  29  (94  N.  W.  979). 

400.  (1903.)  The  "special  fund"  referred 
to  in  chapter  12a,  Compiled  Statutes,  1901, 
has  no  reference  to  the  assessment  levied  In 
pursuance  of  section  158,  against  property 
adja'.ent  to  that  taken,  but  refeis  to  a  levy 
made  for  the  payment  of  a  spe:ific  judg- 
ment in  purs"ance  of  section  2,  article  VI, 
ctapter  77.  Compiled  Statutes.  City  of 
Omaha  v.  State,  ex  rel.  Metzger,  69  Neb.  29 
(94  N.  W.  979), 

Waiver  of  claim  tot  damages. 

401.  (1896.)  A  lot  owner  by  signing  the 
petition  to  open  a  street  waived  his  right  to 


payment  of  an  award  at  the  time  his  prop- 
erty was  taken  for  a  street,  and  also  waived 
his  right  to  collect  Interest  on  tbe  azard. 
West  V.  City  iff  Omaha^  48  Neb.  4e6  (67  N. 

W.  439). 

Defenses  by  city. 

402.  (1902.)  ^'hlle  tbe  city  is  in  p:8- 
aesslon  of  and  using  property  for  street  par- 
poses,  it  will  not  te  permitted  to  allege  Its 
own  irregularities  in  procedure  as  a  reasoa 
for  not  paying  damages  awarded  t.:e  owner 
for  the  taking  of  his  property.  City  ol 
Omaha  v.  Clarke,  66  Neb.  33  (92  N.  W.U6). 

Action  for  damages. 

  Time  to  sne  and  Itaiitationa. 

403.  (1890.)  A  cause  of  action  for  dam- 
ages f:om  opening  a  street  across  city  l^ta 
accrues  at  tbe  time  the  street  is  opened  ani 
tbe  statute  of  limitations  runs  in  five  years 
thereafter.  Alexander  v.  City  of  Plattt- 
mouth,  30  Neb.  117  (46  N.  W.  213). 

404.  (1898.)    Owner's    cause   of  action 

against  a  city  for  damages  to  realty  by  the 
grading  of  a  street  accrues  cn  the  cample- 
tlon  of  the  grade  and  is  barred  in  four  years 
thereafter.  City  of  Omaha  v.  Flood,  57  Neb. 
124  (77  N.  W.  379). 

405.  (1902.)  An  action  on  an  award  of 
damages  for  the  taking  of  land  for  stre3t 
purposes  is  not  barred  before  five  years 
from  the  making  and  conflrmatlon  of  the 
award.  City  of  OmoAa  v.  Clarke,  66  Neb. 
33  (92  N.  W.  146). 

406.  (1903.)  The  city  of  Omaha  having, 
by  the  exercise  of  the  power  of  eminent  do 
main,  acquired  the  pcssessicn  of  a  strip  of 
ground  and  an  easement  therein  for  street 
purposes,  upon  an  award  of  damages  to  the 
landowner,  and  having  by  an  order  of  Its 
mayor  and  council  refused  to  pay  the 
amount  of  such  award  in  money  and  di- 
rected it  to  be  applied  in  satisfaction  of  sp^ 
cial  assessments  for  local  improveicents.  a 
cause  of  action  against  the  city  for  the  re^ 
covery  of  the  money  accrued,  II  at  all.  Im- 
mediately upon  the  termination  of  snc^ 
procedlngs.  Spalding  v.  City  of  Onofto,  ( 
Unof.  447  (94  N.  W.  714). 

 AdmissiUlity  of  evidence. 

407.  (1877.)  Loose  expressions  made  by 
officers  of  tbe  city  Indicating  that  they  sup- 
posed a  grade  to  have  been  esta' lished.  are 
but  hearsay,  by  which  the  corporation  isnot 
bound.  City  of  Nebraska  City  v.  liom^n*. 
6  Neb.  27. 

408.  (1891.)    In  an  action  for  an  InJory 
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to  a  building  due  to  a  change  of  gra:le  It 
is  error  to  allow  a  witness  to  testify  for  de- 
fendant that,  if  the  building  had  been  built 
falgber  on  Its  foundations,  it  would  have 
been  t>eneflted  by  the  change  of  grade.  Ham- 
mond V.  City  of  Barvard,  31  Neb.  635  (48 
N.  W.  462). 

409.  (1894.)  A  witness  who  has  stated 
his  opinion  as  to  the  effect  upon  adjacent 

property  of  changing  street  grade  may  also 
tesiify  that  an  alleged  decrease  in  value  of 
such  property  was  due  to  no  other  causa 
than  the  ch^me  in  grade.  Kirkendatt  v. 
City  of  Omaha,  39  Neb.  1  (67  N.  W.  752). 

410.  (1S94.)  It  was  not  error  to  reject 
evidence  offered  as  to  the  general  tendency 
of  values  of  other  real  property  than  that  of 
plaintiils  in  erior,  in  Its  vicinity,  extending 
dver  the  period  during  which  and  immedi- 
ately following  that  In  which  the  change  of 
grade  complained  of  was  made.  Kirkendalt 
V.  City  of  Omaha,  39  Neb.  1  (57  N.  W.  752). 

411.  (1896.)  Damage  to  abutting  prop- 
erty by  the  construction  of  a  viaduct  may 
be  shown  by  evidence  that  travel  was  di- 
verted and  plaintlfTs  business  injured.  City 
of  Omaha  v.  McOavock,  47  Neb.  313  (66  N. 
W.  415). 

412.  (1896.)  In  an  action  against  a 
city  for  damages  resulting  from  a  change  of 
a  street  grade  the  action  of  the  trial  court 
In  sustaining  objections  to  certain  questions 
put  to  a  witness  for  defendant  on  cross-ex- 
amination examined,  and  held  not  errone- 
ous. Denise  v.  City  of  Omaha,  49  Neb.  750 
(69  N.  W.  119). 

413.  (1896.)  In  an  action  against  a  city 
to  recover  damages  to  p:aintlff's  property 
caused  by  the  grading  of  a  street,  evidence 
showing  the  value  of  lots  and  houses  sep- 
arately is  not  objectionable.  Denise  v.  City 
of  Omaha,  49  Neb.  750  (69  N.  W.  119). 

— ^— Sufficienc7  of  evidence. 

414.  (1877.)  To  establish  the  existence 
of  a  grade  for  a  street  in  a  city  the  records 
and  flies  pertaining  thereto  should  be  pro- 
duced; that  unless  these  be  shown  to  be 
either  lost  or  destroyed,  secondary  evidence 
will  not  be  received.  City  of  Nebraska  City 
V.  Lampkins,  6  Neb.  27. 

415.  (1894.)  After  the  grade  of  a  street 
bad  been  established  a  lot-owner  adapted 
bis  buildings  on  his  lot  to  conform  to  the 
grade.  Afterwards  a  new  grade  was  estab- 
lished, by  reason  of  which  the  front  of  his 
building  was  left  more  than  fifteen  feet 


above  the  street.  Held,  That  a  clear  pre- 
ponderance of  the  evidence  showed  that  the 
damages  to  the  property  greatly  exceeded 
tho  special  tteneflts.  Stcanson  v.  City  oj 
Omaha,  38  Neb.  560  (57  N.  W.  289).  [Over- 
ruled on  rehearing.    42  Neb.  303.] 

416.  (1894.)  Evidence  in  an  action  for 
damages  to  abutting  property  by  reason  ot 
street  Improvement,  whereby  the  lot  in  ques- 
tion was  filled  in  with  earth  to  conform  to 
the  new  grade,  sustains  a  finding  of  special 
benefits  to  such  property.  Barr  v.  City  of 
Omaha,  42  Neb.  341  (60  N.  W.  591). 

'  ■  ■  Instructions. 

417.  (1889.)  In  an  action  against  a  city 
for  damages  to  property  by  reason  of  im- 
provement an  instruction  on  the  question  of 
special  benefits  derived  from  the  improve- 
ment should  specify  what  such  benefits  may 
be.  City  of  Omaha  v.  Btthaller,  26  Neb.  622 
(42  N.  W.  721). 

418.  (1904.)  Instruction  In  an  action 
against  a  city  tor  damages  hy  reason  ot  a 
change  of  grade  ot  a  street  held  not  erro- 
neous. City  of  South  Omaha  V.  Ruthjen, 
71  Neb.  546  (99  N.  W.  240). 

 Effect  of  Judgmenli; 

419.  (1900.)  In  a  Butt  for  damages  for 
the  seizure  and  appropriation  of  private 
property  for  street  or  boulevard  purposes,  a 
Judgment  In  such  action  will  worlc  a  dedi- 
cation of  the  property  so  appropriated  to 
the  corporation  for  the  purposes  for  which 
It  waa  taken.  City  of  Omaha  v.  Croft,  60 
Neb.  67  (82  N.  W.  120). 

Appeal. 

420.  (1889.)  In  an  a'tlon  against  a  mu- 
nicipal corporation  for  damages  sustsined 
by  a  lot  owner  by  reason  of  the  excavation 
of  a  street  in  front  of  the  property,  for  the 

purpose  of  reducing  It  to  an  established 
grade,  the  question  of  tho  proper  method  of 
proving  damages  cannot  be  for  the  first 
time  raised  In  the  supreme  court.  City  of 
Omaha  v.  Schaller,  26  Neb.  622  (42  N.  W. 
721). 

421.  (1894.)  On  an  appeal  from  an 
award  of  damages  for  the  construction  of  a 
viaduct  it  appeared  from  the  proof  that  the 
damages  were  grossly  ioadequate.  The  ver- 
dict and  Judgment,  therefore,  are  set  aside 
and  the  cause  remanded  for  further  pro 
reedlnps.  Stanicood  v.  City  of  Omaha.  38 
Neb.  652  (57  N.  W.  287).  [Overruled  on 
rehearing.   42  Neb.  303.] 
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D.  ABseflsmmts  for  Benefits  ftnd  Speetal 
Taxes. 

Taxation  by  municipalities  in  general,  see 
post,  X,  C. 

Nature  and  definition  of  assessment. 

422.  <188».)  A  charge  leried  by  a  city 
against  property  along  whltih  tt  has  con- 
structed a  sidevallc,  is  a  tax,  and  differs 
from  one  Imposed  for  general  revenue  only 
In  its  purpose  or  policy,  not  in  its  method 
of  enforcement.  WiUon  v.  City  of  Auburn. 
27  Neb.  435  (43  N.  W.  2&7). 

423.  (1902.)  By  the  term  "aas-ssment" 
is  meant  not  merely  the  act  of  t^e  local  as- 
sessor, but  the  completed  act  of  all  the 
agencies  employed  in  determining  the 
amount  and  value  of  property  available  for 
taxation.  Chicago,  B.  A  Q.  R.  Co.  v.  Village 
Of  Wilbur,  63  Neb.  624  (88  N,  W.  660). 

Constitutional  and  statutory  prortslons. 

424.  (1876.)  A  statute  authorizing  a 
city  to  grade  and  Improve  streets,  one-half 
of  the  expense  to  be  paid  by  special  tax  or 
assessment  on  lots  abutting  thereon,  is  con- 
stitutional, under  that  rrovision  authoriz- 
ing the  legislature  to  orginize  cifles  and 
towns  and  restrict  their  power  of  taxation 
and  assessment.  Hurford  v.  City  of  Omaha, 
4  Neb.  336. 

425.  (1876.)  The  word  "assessment"  as 
I'-sed  In  juxtaposition  to  that  of  "taxati  n" 
tn  the  constitution  has  a  spsclfle  meaning, 
i:nd  in:^lude8  all  the  steps  nscesiary  to  be 
taken  in  the  legitimate  exercise  of  the 
power,  just  as  taxation  inc^Iudes  all  taxation 
generally;  or  in  other  words  that  the  au- 
thority to  levy  and  collect  "assessments"  (or 
municipal  improvements  is  an  express  con- 
stitutional power.  Hurford  v.  City  of 
Omaha,  4  Neb.  336. 

426.  (1879.)  A  provision  In  the  CDnstl 
tution,  that  "the  legislature  may  vest  the 
corporate  authorities  of  ci.ies.  to  ~  ns  ani 
villages  with  power  to  maVe  local  imrrove- 
ments  by  special  assesaments,  or  by  taxa- 
tion of  property  heneflted,"  merely  prescribes 
the  rule  of  apportionment  of  such  special 
taxes,  and  does  not  prohibit  the  legislature 
I'rom  conferring  the  power  to  make  local 
improvements  by  sFe?ial  assessments  or 
taxation  upon  property  beneBted,  upon  other 
municipal  corporaticis  than  tbosa  desig- 
nated. State,  ex  rel.  Abbott,  v.  Dodge 
County,  8  Neb.  124  (30  Am.  Rep.  819). 

427.  (1881.)  Constitution  of  1875,  and 
not  that  of  1866,  gorems  in  cases  relative 


to  special  assessments  by  municipal  corpo- 
rations, and  section  52,  (Seneral  Statutes, 
126,  in  so  far  as  it  conflicts  with  It.  is  re- 
pealed. [Same  section  reenacte:!  in  liU- 
Comp.  Stat,  95.]  Hanscom  v.  City  of  Omaha, 
11  Neb.  37  (7  N.  W.  789). 

428.  (1891.)  The  proTlslons  of  sictlon 
6,  articte  IX  of  the  constitution,  that  "tbe 
legia'ature  may  vest  the  corporare  author- 
ity of  cities,  towns  and  villages  with  power 
to  make  local  improvements  by  special  as- 
sessmen's  or  by  special  taxation  of  the 
property  benefited,"  do  not  prohibit  the  leg- 
islature from  conferring  the  power  to  maks 
loral  improvements  by  s.xcial  assessxeat 
or  taxation  of  property  benefited  upon  coun- 
ties. Darst  V.  Onffin,  31  Neb.  668  (  48  N.  W. 
819). 

429.  (1898.)    A  law  authorizing  a  city 
to  charge  the  entire  cost  of  pivlng  a  pntlic 
street  to  abutting  property-owners  should 
be  strictly  construed.    Lcavitt  v.  Bell, 
Neb.  57  (75  N.  W.  524). 

430.  (1898.)  A  statute  authorizing  a 
city  to  assess  acainst  a  lot  on  which  a 
nuisance  exists  the  entire  est  of  ahatlng 
the  nuisan?e  by  Improving  the  lot  does  not 
violate  the  constt  utional  provi=ion  re  ating 
to  special  taxatttin  for  Iscal  impiovexeDts. 
but  is  a  proper  exercise  of  po'ice  poier. 
Horbach  V.  City  of  OmaJia,  54  Nib.  iZ  (74 
N.  W.  434). 

431.  (1901.)  The  provIs'ooB  of  the  act 
of  1887,  authorizing  a  judgment  in  per*oiw»i 
for  amounts  levied  as  sre'lal  assesBmenti 
to  pay  the  expenses  of  paving  the  ri^ht  of 
way  of  a  street  railway  in  cities  of  tbd  first 
class,  do  not,  even  if  Invalid,  render  the  en- 
tire act  unconstitutional.  Lincolr  Btnvt  It. 
Co.  V.  City  of  Lincoln,  61  Neb.  109  (84  N. 
W.  802). 

432.  (1902.)  Statutory  provisions  as  to 
the  manner  of  levying  Ep:clal  assessm  ns 
must  be  strictly  complied  with.  Farmer! 
Loan  <£  Trutt  Co,  v.  Haatinga,  2  Ucof.  337 
(96  N.  W.  104). 

433.  (1903.)  The  title  "An  act  to  pro- 
vide a  8/stem  of  revfo.e"  is  broad  enough 
to  Include  provisions  fo;  special  aXzss- 
ments.  City  of  Omaha  v.  Hodgskin$,  70 
Neb.  229  (97  N.  W.  34S). 

Power  to  levy  In  general. 

434.  (1876.)  The  authority  to  levy  and 
collect  asre-sments  for  municipal  Improve* 

menis  is  an  express  constitutional  power, 
resting  alone  upon  constitutional  authority. 
Hurford  V.  City  of  OmoAa,  4  Neb.  336. 
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435.  ( 1898.)  The  pswer  conferred  by 
section  29,  chapter  12a.  Complied  Statutes 
1895,  upon  the  authorities  of  a  city  of  the 
metropolitan  clue  to  levy  the  costs  and  ex- 
penses of  draining,  filling,  or  grading  a  lot 
to  trevent  stagnan'  wa'er  accumulating 
thereon  and  becoming  a  nuisance  is  con- 
tingent upon  the  failure  of  the  owner  of  the 
lot  to  fill,  drain,  or  grade  the  same  when  so 
re]ue3ted.  The  law  contemplites  that  the 
city  request  the  owner  to  perform  the  work, 
and  If  he  fall  to  do  so,  the  city  tan  causa 
the  preiDls?&  to  be  dia'ned  or  filled  and  as- 
sess the  cost  thereof  against  the  property^ 
Laabury  v.  McCague,  66  Neb.  220  (76  X.  W. 
862). 

436.  (1900.)  The  doctrine  of  special  as- 
sessments for  benefits  conferred  applies 
especially  to  property  in  cities,  and  the  city 
of  Omaha  had  the  power  and  authority, 
^ven  by  the  legislature,  to  levy  special 
taxes  on  the  property  In  controversy  for 
benefits  received  in  opening,  extending  and 
grading  a  street  upon  which  It  abutted. 
Medland  v.  Linton,  60  Neb.  249  (82  N.  W. 
866). 

437.  (1906.)  The  Omaha  charter  of  1897 
(Comp.  Stats.  1897,  ch.  I2a.  sec.  192)  con- 
tained sufficient  authority  for  the  relevy 
of  special  assessment  which  was  attemptea 
to  be  levied  under  a  former  act,  but  failed 
because  of  the  Irregularity  In  procedure. 
Mercer  Co.  v.  City  of  Omaha,  76  Neb.  289 
(107  N.  W.  566). 

Hature  of  improvement. 
'   '  Streets. 

438.  (1898.)  Under  the  provisions  of 
section  69,  chapter  12a,  Compiled  Statutes 
1891,  the  cost  of  making  "ordinary  repairs" 
in  street  pavements  cannot  be  assessed 
against  the  abutting  lot  owner,  but  must  be 
paid  by  the  city.  Robertson  v.  City  of 
Omaha,  55  Neb.  718  (76  N.  W.  442;  44  L.  R. 
A.  634). 

439.  (1898.)  Where  worthless  wooden 
blocks  laid  on  a  concrete  base  have  been 
removed  from  a  street  and  replaced  with 
vitrified  brick  pursuant  to  a  contract  with 
the  city,  the  improvement  is  not  an  ordinary 
repair,  but  a  repavement  for  which  a  special 
assessment  may  be  levied  on  abutting 
realty.  Robertson  v.  City  of  Onutha,  55  Neh. 
718  (76  N.  W.  442;  44  L.  R.  A.  634). 

440.  (1900.)  The  mayor  and  council  of 
cities  of  the  metropolitan  class  have  author- 
ity to  raise,  bj  special  taxation  of  property 


benefited,  a  fund  to  defray  the  cost  and 
expense  of  opening  a  street  within  the  cor- 
porate limits.  Parrotte  v.  City  of  Omaha, 
61  Neb.  96  (84  N.  W.  602). 

441.  (1901.)  Where  a  city  engages  In 
the  work  of  paving  its  streets,  and,  as  a 
part  of  the  general  improvement,  grading 
is  done  in  order  to  accomplish  the  main 
object,  the  cost  of  grading,  being  a  part  of 
the  general  Improvement,  is  properly 
charged  as  being  Incidental  to,  and  a  part 
of,  the  work  of  paving,  and  that  special  as- 
sessments against  a  street  railway  com- 
pany for  the  cost  of  paving  its  rls^t  of 
way  may  properly  include  the  cost  of  grad- 
ing also,  the  grading  being  Incidental  and 
necessary  to  accomplish  the  main  object  of 
paving  the  street.  Lincoln  Street  R.  Co.  v. 
City  of  Lincoln,  61  Neb.  109  (84  N.  W.  802). 

.  Orading  for  sidewalk. 

442.  (1907.)  A  removal  of  earth  la  nec- 
essary for  the  construction  of  a  surface 
walk,  and  such  grading  the  abutting  owner 
may  be  required  to  do  or  be  subject  to  tax- 
ation therefor.  Smith  v.  Sofeldt,  79  Neb. 
276  (112  N.  W.  605). 

■    -    Enlargement  of  sewerage. 

443.  (1905).  Where  a  city  has  adopted 
and  installed  plans  for  a  sewerage  system 
that  was  prepared  by  a  competent  engineer, 
the  city  is  not  obliged  to  enlarge  or  im- 
prove if  Insufficient,  and  is  not  chargeable 
with  the  cost  thereof.  Shannon  v.  City  of 
Omaha,  73  Neb.  607  (103  N.  W.  63;  106  N. 
W.  692). 

—— Paving  street  railway  tracks. 

444.  (1902.)  Where  a  city  charter  pro- 
vides that  all  street  railway  companies 
shall  be  required  to  pave  or  repave  between 
and  to  one  foot  beyond  their  outer  rails,  at 
their  own  cost,  the  city  council  has  no 
authority  to  assess  the  adjoining  lot  owners 
with  the  cost  of  paving  that  part  of  the 
street.  Wales  v.  Warren,  66  Neb.  456  (92  N. 
W.  690). 

I  I       Bemoval  of  ^rbage. 

'  445.  (1903.)  Under  the  statutes  in  force 
in  1898,  Mtles  of  the  first  class  had  no 
power  to  levy  a  special  tax  on  specific  lots, 
for  the  purpose  of  paying  the  cost  of  re- 
moving garbage  therefrom.  Trephagen  v. 
City  of  South  Omaha,  69  Neb.  577  (96  N.  W. 
248;  111  Am.  St.  Rep.  670). 

.  Abatement  of  nuisance. 

446.  (1898.)  A  Special  tax  assessed  by 
a  city  on  the  lot  of  a  citizen  to  pay  the 
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costs  of  abating  a  nuisance  created  by  the 
municipality  on  tbe  same  lot  will  not  be 
sustained  in  equity.  Lasbury  v.  McCague, 
56  Neb.  220  (76  N.  W.  862). 

447.  (1901.)  If  the  nuisance  complained 
of  is  caused  by  negligence  of  the  city  In 
grading  its  streets  and  the  city  "fills  the 
lots"  to  abate  the  nuisance  the  expense  of 
80  flUing  tbe  lots  cannot  be  assessed  against 
the  lots;  the  city  ought  at  Its  own  expense 
to  abate  a  nuisance  caused  by  its  own  negli- 
gence. Patrick  v.  City  of  OmaAa,  l  Unot. 
260  (96  N.  W.  477). 

Compensation  of  appraiserB  included. 

44S.  (1898.)  The  compensation  of  ap> 
praisers  for  the  assessment  of  damages  for 
the  opening  of  a  street  is  a  proper  item  to 
be  charged  against  the  real  property  epe- 
cially  benefited  by  such  public  improvement. 
Kuhns  V.  City  of  Omaha,  65  Neb.  183  (76  N. 
W.  562). 

Reimbursement  for  damages  paid  oat. 

449.  (1880.)  Whether,  in  view  of  the 
coustituUonal  provision  that  "the  propertr 
of  no  person  shall  be  taken  or  damaged  Cor 
public  use  without  just  compensation"  (Bill 
of  Rights,  sec.  21).  a  statute  expressly 
authorizing  an  assessment  to  reimburse  a 
city  for  damage  paid  out  for  improvement, 
could  be  upheld,  ijuwre.  Ooodrich  v.  City  of 
Omaha,  10  Neb.  98  (4  N.  W.  424). 

460.  (1880.)  Damages  occasioned  by  a 
change  of  the  established  grade  of  a  street, 
which  have  been  ascertained  and  paid  to 
property  owners,  as  provided  in  section  40 
of  the  act  to  Incorporate  cities  of  the  first 
class,  cannot  be  reimbursed  to  the  city  by 
means  of  a  special  assessment  laid  upon 
the  lots  abutting  aald  street.  Ooodrich  v. 
City  of  Omaha,  10  Neb.  98  (4  N.  W.  424). 

Property  liable. 

451.  (1893.)  A  city  of  the  metropolitan 
class  has  power,  in  order  to  provide  funds 
for  the  payment  of  damages  awarded  the 
owners  of  property  appropriated  for  extend- 
ing a  street,  to  levy  a  special  assessment 
upon  all  the  property  specially  benefited 
abutting  on  or  adjacent  to  tbe  street -so  ex- 
tended, and  Is  not  confined  for  the  purpose 
of  such  assessment  to  the  property  abutting 
upon  or  adjacent  to  that  portion  of  the 
street  which  constitutes  the  extension.  Mc- 
Cormick  v.  City  of  Omaha,  37  Neb.  829  (66 
N.  W.  626). 

452.  (1900.)  An  unplatted  tract  of  land 
within  the  limits  of  a  city  is  subject  to  tax- 


ation for  special  benefits  received  to  pay 
costs  of  local  improvements,  the  same  as 
though  it  were  platted  Into  lots  and  blocks. 
Medland  v.  Linton,  60  Neb.  248  (82  N.  V. 
866). 

 Street  railways. 

453.  (1901.)  Under  an  ordinance  by  a 
council  submitting  to  the  electors  the  prop- 
osition of  giving  their  consent  to  the  con- 
struction of  a  street  railway  in  the  citr 
streets  which  provides  that  the  same  shall 
be  so  constructed  as  to  present  the  least 
practical  obstruction  to  the  public  use  of 
the  street  and  shall,  when  required,  be 
made  to  conform  to  the  established  grad?s 
of  the  streets,  the  street  railway  established 
with  such  ordinance  as  part  of  its  charter, 
is  not  exempt  from  special  assessments  for 
paving  that  part  of  the  street  occupied  by 
the  company.  Lincoln  Street  R.  Co.  v.  City 
Of  Linooln,  61  Neb.  109  (84  N.  W.  802). 

464.  (1903.)  Assessments  for  paving 
one  foot  outside  of  the  rails  of  street  car 
lines  will  not  be  held  void  where  such  |iav- 
ing  was  done  while  the  statutes  were  In 
force  providing  that  street  railway  comna- 
nies  should  be  required  to  pave  between 
their  tracks  and  one  foot  outside  of  the 
rails  thereof.  City  of  Lincoln  v.  Lincoln 
Street  R.  Co.,  67  Neb.  469  (93  N.  W.  766). 

455.  (1903.)  Where  a  consolidation  of 
two  street  railway  companies  takes  place, 
upon  one  of  which  there  is  a  mortage,  and 
agidnst  the  other  there  are  unpaid  assess- 
ments lor  paving,  the  assessment  tax  is  not 
prior  to  the  mortgage  on  that  part  covered 
thereby,  but  each  lien  attach  to  the  specific 
property  embraced  in  the  mortgage  and 
levy.  City  of  Linooln  v.  Lincoln  Street  R. 
Co.,  67  Neb.  469  (93  N.  W.  766). 

456.  (1903.)  \\Tiere  there  is  a  consoU- 
dation  of  several  old  street  railways  against 
which  assessments  for  paving  have  been  lev- 
ied, such  new  company  assumes  tbe  bur 
dens  and  obligations  of  the  old  and  Is  liable 
for  such  assessments.  City  of  Lincoln  r. 
Lincoln  Street  R.  Co.,  67  Neb.  469  (93  N. 
W.  766). 

Property  exempt. 

457.  (1893.)  The  property  of  the  state, 
counties,  or  school  districts  is  not  liable 
for  special  assessments  for  paving  or  other 
wise  improving  the  streets  of  cities  of  the 
second  class  having  over  5,(H)0  and  less 
than  25,000  Inhabltante.  Ton  Steen  f.  Ci(y 
of  Beatrice,  36  Neb.  421  (54  N.  W.  677). 
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458.  (1894.)  -  Where  a  city  opens  a 
street  through  private  property,  and,  to  pay 
the  award  for  damages,  assesses  against 
that  portion  of  the  land  not  taken  an 
amount  In  excess  of  the  benefits  conferred 
by  the  Improvement,  the  assessment  is 
illegal.  Cain  v.  City  Of  Omaha,  42  Neb.  120 
(60  N.  W.  368). 

459.  C1894.)  Under  the  law  relating  to 
cities  of  the  metropolitan  class,  where  an 
improvement  extends  through  an  unsubdi- 
vlded  tract  of  land,  such  tract  is  not  sub- 
ject to  local  assessment  to  pay  for  such  Im- 
provement to  a  greater  distance  from  the 
ImproTement  than  the  average  distance  to 
which  assessments  on  subdivided  lots  are 
levied.  Cain  v.  City  of  Omaha,  42  Neb.  120 
(60  N.  W.  368). 

460.  (1894.)  The  exemptions  provided  by 
section  2,  article  IX  of  the  constitution  of 
Nebraska,  are  solely  with  reference  to  taxes 
assessed  by  valuation  for  general  purposes, 
and  have  no  applicability  to  special  assess- 
ments or  special  taxation  of  property  ben- 
efited for  local  improvements  under  author- 
ity of  section  6  of  the  same  article,  and 
chapter  14  of  the  Session  Laws  of  1887,  In 
so  far  as  it  relates  to  the  above  subject.  Is 
construed  In  harmony  with  the  construction 
given  the  constitution.  City  of  Beatrice  v. 
Brethren  Church  of  Beatrice,  41  Neb.  358 
(69  N.  W.  932). 

461.  (18E  '.)  Where  one  conveys  a  strip 
of  land  to  a  city  for  a  street  around  a  park 
upon  the  condition  that  the  grantee  shall, 
at  its  own  expense,  improve  the  street 
and  forever  keep  it  in  repair,  the  abutting 
property  of  the  grantor,  or  of  subsequent 
purchasers,  cannot  be  assessed  for  improve- 
ments of  the  street.  City  of  Omaha  v.  Ke- 
ffeath,  46  Neb.  502  (64  N.  W.  1091). 

462.  (1902.)  Where  a  strip  of  land  was 
dedicated  to  the  dty  for  street  purposes, 
the  deed  reciting  that  "the  said  city  of 
Omaha  shall  lay  out  aud  improve  said  street 
or  highway,  and  shall  forever  after  keep 
the  same  In  good  order  and  repair  at  the 
expense  of  the  said  city,  and  in  case  of  fail- 
ure or  neglect  to  comply  with  any  or  all  of 
said  conditions,  Oien  and  In  that  case  the 
title  to  said  street  or  highway  shall  revert 
back  and  reinvest  In  the  said  parties  of  the 
first  part,  their  heirs  or  assigns,  according 
to  their  original  Interests,"  owners  of  lots 
abutting  said  strip  cannot  be  charged  with 
the  cost  of  sidewalks  constructed  thereon 
by  the  dty,  or  wlUi  any  work  properly 


classed  as  a  street  improvement.  Browne  v. 
Palmer,  66  Neb.  287  (92  N.  W.  316). 

Abutting  or  adjoining  property. 

463.  (1891.)  The  alley  In  a  city  block  is 
for  the  special  benefit  of  the  several  lots 
abutting  thereon,  .and  under  the  provisions 
of  subdivision  LXIII,  section  68,  chapter  13a. 
Compiled  Statutes,  not  to  exceed  one-half 
of  the  cost  of  paving  thereon  opposite  each 
lot  may  be  assessed  upon  such  lot.  If  a 
lot  has  been  subdivided,  then  the  assess- 
ment Is  to  be  made  upon  the  several  sub- 
divisions upon  an  equitable  and  just  basis 
in  proportion  to  the  benefits  received.  It 
is  not  necessary  that  the  subdivision  actu- 
ally abut  on  the  alley  in  order  to  be  liable 
for  a  portion  of  the  tax.  Lansing  v.  City  of 
Lincoln,  32  Neb.  4E7  (49  N.  W.  6S0). 

464.  (1905.)  The  provisions  of  section 
lOlb,  chapter  12a,  Complied  Statutes  1903, 
authorizing  a  special  aBsef:sment  for  special 
benefits  from  a  park  or  boulevard,  are  not 
controlled  by  nor  in  conflict  with  section 
158  of  the  above  chapter,  which  provides 
generally  for  the  assessment  of  damages  for 
the  appropriation  of  private  property  for 
street  purposes  upon  abutting  or  adjacent 
real  estate.  Hart  v.  City  of  Omaha,  74  Neb. 
836  (105  N.  W.  546). 

465.  (1905.)  Ordinarily,  whether  a  par- 
ticular lot  or  tract  of  land  Is  specially  bene- 
fited by  a  park,  parkway  or  boulevard  Is  a 
question  of  t&ct,  upon  which  the  distance 
of  the  land  from  such  improvement  would 
have  a  bearing,  but  the  mere  fact  that  the 
real  estate  Is  three-quarters  of  a  mile  from 
a  boulevard  will  not  enable  the  court  to 
say  as  a  matter  of  law  that  it  is  not 
specially  benefited  thereby.  Hart  v.  City  of 
Omaha,  74  Neb.  836  (106  N.  W.  646). 

Special  benefits. 

466.  (1881.)  Under  the  constitution  and 
act  of  March  28.  1873,  relative  to  cities  of 
the  first  class,  special  assessments  for 
sewer  purposes  can  only  be  levied  on  prop- 
erty specially  benefited,  and  only  to  extent 
of  benefits.  Hanacom  v.  City  of  Omaha.  11 
Neb.  37  (7  N.  W.  739). 

467.  (1881.)  The  words  "by  special  as- 
sessment or  by  special  taxation  of  property 
benefited,"  In  section  6,  article  IX,  constitu- 
tion, refer  to  and  mean  the  same  thing,  viz., 
that  special  assessments  may  be  made  to 
the  extent  of  the  benefits  received.  Hanacom 
».  City  of  Omaha,  11  Neb.  37  (7  N.  W.  739). 

468.  (1891.)   The  question  of  the  amount 
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of  special  benefits  is  one  of  tact  to  be  de- 
termined from  the  evidence.  Lansing  v. 
Citv  of  Lincoln,  32  Neb.  457  (49  N.  W.  650). 

4€9.  (1894.)  The  only  foundation  for  a 
local  assessment  lies  in  the  special  benefits 
conferred  upon  the  property  assessed,  by 
the  improvement  to  pay  which  the  assess- 
ment is  made,  and  an  assessment  lieyond 
the  benefit  so  conferred  is  a  taking  of  prop- 
erty for  public  nse  without  compensation, 
and  therefore  illegal.  Cain  v.  City  of  Omaha, 
42  Neb.  120  (60  N.  W.  328). 

470.  (1894.)  The  term  "an  municipal 
taxes"  employed  in  section  83  of  chapter 
12a,  Compiled  Statutes,  does  not  include  or 
cover  special  taxes  levied  against  real 
estate  by  the  city  for  the  Improvement  of 
streets  and  alleys.  State,  ex  rel,  Rantom,  v. 
Irey,  42  Neb.  186  (60  N.  W.  601). 

471.  (1896.)  Both  section  6,  arUcIe  IX, 
constitution  1875,  and  tlie  charter  of  the 
city  of  Omaha  by  implication  limit  the 
amount  of  assessment  for  local  improve- 
ments to  the  special  tteneflts  severally  ac- 
cruing to  the  lots  or  parcels  of  land  there* 
by  affected.  Bmith  v.  City  of  Omaha^  49 
Neb.  883  (69  N.  W.  402). 

472.  (1900.)  In  making  special  assess- 
ments or  benefits  received,  it  is  presumed 
that  the  authorities  arrived  at  the  amounts 
thereof  with  reference  alone  to  the  benefits 
accruing  to  the  property  assessed,  and  that 
the  owners  are  required  to  contribute  to  the 
cost  of  the  improvement  only  In  proportion 
as  the  property  is  specially  benefited  there- 
by. Meaiand  v.  Linton,  60  Neb.  249  (82  N. 
W.  866). 

473.  (1905.)  All  of  the  property  In  a 
sewer  district  which  is  benefited  by  the  im- 
provement should  bear  its  fair  proportion 
of  the  necessary  expense  of  rebuilding  and 
repairing  the  sewer,  or  a  part  of  the  sewer. 
In  such  dis^ict.  The  city  council  cannot 
determine  in  advance,  and  without  a  hear> 
Ing,  that  a  part  only  of  the  property  in  the 
district  will  be  benefited,  and  for  the  pur- 
pose of  making  the  improvement  create  a 
new  sewer  district  embracing  only  such 
part  of  the  property  and  assessing  the  cost 
to  the  property  benefited.  Shannon  v.  City 
of  Omaha,  73  Neb.  514  (103  N.  W.  53;  106  N. 
W.  592). 

474.  (1905.)  The  whole  extent  to  which 
the  court  can  go  in  the  assessment  of  the 
property  is  to  ascertain  the  special  benefits 
which  eaiih  particular  tract  of  land  Involved 
suit  received  by  reason  of  the  improvement. 


and  to  charge  eadi  tract  with  that  amount. 
Wcad  V.  City  of  Omaha,  73  Neb.  821  (102  N. 
W.  675). 

475.  (1905.)  Section  1016,  chapter  l2o. 
Compiled  Statutes  1903,  authorizes  a  special 
assessment  on  such  real  estate  as  may 
"specifically"  benefited  by  a  park  or  boule- 
vard to  pay  for  the  land  appropriated  or 
purchased  for  such  Improvement  Bart  c. 
City  of  Omaha,  74  Neb.  836  (105  N.  W.  546). 

476.  (1907.)  Under  section  1016,  clia> 
ter  12a,  Compiled  Statutes  1897,  special  as- 
sessments may  be  levied  to  pay  for  prop- 
erty appropriated  for  boulevard  purposes 
upon  all  property  that  Is  specially  benefited, 
and  such  special  assessments  are  not  Unut- 
ed  to  property  which  abuts  upon  or  is  adja- 
cent to  the  boulevard.  State  v.  Bevcml 
Parcels  of  Land,  79  Neb.  638  (U3  N.  K 
848). 

 Levy  based  on  frontage. 

477.  (1902.)  Under  the  provisions  of 
section  78,  chapter  12a,  Complied  Statutes 
1893,  in  order  to  sustain  a  levy  of  special 
taxes  according  to  the  foot-frontage  of  the 
lots  of  real  estate  within  the  tax  district, 
it  must  affirmatively  appear  from  the  record 
that  the  council,  sitting  as  a  board  of  equal- 
ization, found  that  the  benefits  were  equal 
and  unifbnn  as  to  all  the  lots  and  tracts  to 
be  affected  by  the  propcHsed  improvement. 
John  V.  connen,  64  Neb.  233  (  89  N.  W.  806). 

478.  (1903.)  Where  It  affirmatively  ap- 
pears of  record  that  the  council  in  levying 
the  special  assessment  took  into  considera- 
tion the  question  of  the  extent  of  the  bene- 
fits, and,  preliminary  to  the  levy,  formally 
and  specifically  found  that  eadb  parcel  of 
land  is  specially  benefited  to  an  amount 
equal  to  the  tax  assessed  against  it.  It  is 
immaterial  that  each  parcel  has  been  as- 
sessed an  equal  amount  per'  front  foot,  as 
a  finding  that  the  benefits  are  equal  and 
nnlfohn  need  not  be  in  the  exact  language 
of  the  statute.  Morse  v.  City  of  Omaha,  67 
Neb.  426  (93  N,  W.  734). 

479.  (1903.)  The  only  foundation  for 
special  assessments  rests  In  the  special  ben- 
efits conferred  upon  the  property  assessed, 
and,  therefore,  the  frontage  rule  per  foot 
can  not  be  adopted  unless  the  benefits  are- 
equal  and  uniform.  Morse  v.  City  of  Owalia, 
67  Neb.  426  (93  N.  W.  734). 

480.  (1903.)  Under  the  provisions  of 
section  161,  chapter  12a.  Compiled  SUtutea, 
1897,  the  council,  before  assesslne  pn^rty 
for  special  benefits,  according  to  the  rule  per 
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foot-frontage,  must  6nd  that  tbe  benefits 
accrning  thereto  are  equal  and  uniform. 
However,  where  the  council  falls  so  to  find, 

a  taxpayer  with  notice,  dissatisfied  with  the 
rule  per  foot-frontage  adopted,  should  cause 
such  action  to  be  reviewed,  and  on  failure 
so  to  do  he  will  not,  In  a  proceeding  to  en- 
join the  collection  of  such  tax.  be  heard  to 
say  that  the  tax  to  void.  Morae  v.  City  of 
Omaha,  67  Neb.  426  (93  N.  W.  734). 

481.  (1904.)  A  finding  by  the  board  of 
equalization,  that  all  real  estate  on  which 
special  asesssments  are  levied  "are  specially 
benefited  and  shall  be  assessed  for  the  full 
cost  of  construction  of  such  sewers  accord- 
ing to  the  feet  frontage,"  is  not  so  fatally 
defective  as  to  the  requirements  of  a  find- 
ing of  uniformity  as  to  invalidate  the 
special  assessment  and  render  it  subject 
to  collateral  attack.  John  v.  Connell,  71 
Neb.  10  (98  N.  W.  457). 

482.  (1905.)  Under  the  evidence  In  this 
case,  the  special  benefits  were  practically 
confined  to  the  property  within  the  new  dis- 
trict, that  each  lot  therein  was  specially 
benefited,  and  that  the  front-foot  method 
was.  not  Inequitable  under  the  circumstances. 
Shannon  v.  City  of  Omaha.  73  Neb.  607  (103 
N.  W.  53;  106  N.  W.,592). 

Board  of  equalization. 

483.  (1898.)  A  metropolitan  city  coun- 
cil, sitting  as  a  board  of  equalization,  which 
convenes  on  the  28th  of  the  month,  to  fix 
the  benefits  to  be  levied  as  special  taxes,  in 
pursuance  of  a  notice  published  on  the  23d 
of  the  month,  is  without  Jurisdiction  to  act, 
and  its  proreedings  are  void.  Leavitt  v. 
Ben,  65  Neb.  57  (76  N.  W.  524). 

484.  (1898.)  A  metropolitan  city  council 
baa  no  Jurisdiction  to  pass  an  ordinance 

levying  special  taxes  against  real  estate 
until,  sitting  as  a  board  of  equalization.  It 
has  first  determined  the  amount  of  such 
special  taxes  to  be  assessed  against  sudi 
real  estate  as  benefits.  Leavitt  v.  BelJ,  55 
Neb.  57  (75  N.  W.  524). 

485.  (1898.)  A  metropolitan  city  council 
has  no  jurisdiction  to  sit  as  a  board  of 
equalization  for  the  purpose  of  levying 
special  taxes  inddent  to  the  opening  of  a 
street,  until  the  report  of  the  freeholders 
appointed  to  assess  damages  has  been  made 
and  confirmed.  Merrill  v.  ShieJdt,  57  Neb. 
78  (77  N.  W.  368). 

486.  (1902.)  Subdivision  7  of  section  52 
at  an  act  of  March  1.  1883,  relating  to  the 


orgBnizati<m  and  povers  of  cities  of  the 
second  class,  makes  provision  for  the  sitting 
of  the  city  council  as  a  board  of  equalization 

in  the  assessment  of  special  taxes  for  special 
improvements.  Wales  v.  Warren,  66  Neb. 
455  (92  N.  W.  590). 

487-  (1904.)  A  levy  of  a  special  assess- 
ment of  taxes  for  benefits  received  by 
reason  of  a  public  improvement.  Is  not  in- 
validated because  the  city  council,  sitting 
as  a  board  of  equalization  under  the  provis- 
*ions  of  section  132,  chapter  12a,  Compiled 
Statutes  1893,  after  meeting  in  pursuance 
of  a  regularly  published  notice  and  organ- 
izing for  the  purpose  of  equalizing  such 
special  assessment,  correcting  errors,  etc.. 
take  a  recess  before  the  expiration  of  the 
time  mentioned  in  the  notice  and  prescribed 
by  statute,  provided  the  city  clerk  or  some 
member  of  Such  board  shall  be  present  to 
receive  complaints,  applications,  etc.,  and 
give  Information;  and  providing  no  final 
action  Is  taken  except  by  a  majority  of  the 
members  of  such  board  in  open  session. 
John  V.  connell,  71  Neb.  10  (98  N.  W.  467). 

 Notice  of  meeting,  necessity. 

488.  (1894  )  A  city  must  give  notice  of 
Its  proceedings  to  assess  damages  caused  by 
a  proposed  change  of  grade,  and  of  the  time 
and  place  where  appraisers  are  to  meet. 
McOavock  V.  City  of  Omaha.  40  Neb.  64  (58 
N.  W.  543)- 

489.  (1898.)  The  city  council  of  a  city  of 
the  metropolitan  class  has  no  JurisdlcUon 
to  pass  an  ordinance  levying  special  taxes 
until,  as  a  board  of  equalization,  it  has  as- 
certained the  amount  of  special  benefits  to 
be  assessed  against  the  real  estate;  and 
sections  73  and  85,  chapter  12a,  Compiled 
Statutes  1887,  require  notice  of  the  sitting 
of  such  board  to  be  given  for  at  least  six 
days  prior  thereto  in  the  official  paper  of 
the  city.  Equitable  Trust  Co.  v.  O'Brien,  65 
Neb.  735  (76  N.  W.  417). 

490.  (1898.)  A  metropolitan  city  council 
sitting  as  a  board  of  equalization  has  no 
Jurisdiction  to  determine  and  fix  the  bene- 
fits to  be  levied  as  special  taxes  against 
real  estate,  until  it  has  given  notice  of  its 
sitting  as  such  board  of  equalization,  "for 
at  least  six  days  prior  thereto,"  by  pub- 
lication in  the  official  paper  of  the  dty. 
(Comp.  St.  1887,  ch.  12a,  sees.  78.  85.) 
Leavitt  V.  Bell  55  Neb.  57  (75  N.  W.  521). 

491.  (1899.)  Notice  of  the  sitting  of  thp 
city  council  as  a  board  of  equalization  under 
section  21,  chapter  13,  page  121,  Session 
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Laws  1889,  t>7  publication  for  at  least  six 
days  prior  thereto  Is  an  Indispensable  pre- 
requisite to  legal  action.  Wakeley  v.  City  of 
OTTiaTia,  58  Neb.  245  (78  N.  W.  511). 

492.  (1902.)  The  notice  required  by 
subdivision  VII,  section  52,  article  II.  chap- 
ter 14,  Complied  Statutes  1899,  Is  Jurisdic- 
tional, and  equalization  and  levy  made  with- 
out such  notice  Is  void.  Cook  v.  Cfage 
Vounti/,  65  Neb.  611  (91  N.  W.  559). 

493.  (1907.)  Under  the  provisions  of  the 
statute  of  1893,  when  It  was  proposed  to' 
equalize  the  benefits  to,  and  relevy  and  as- 
sess special  taxes  against,  a  part  only  of 
the  property  benefited  by  a  public  improve- 
ment, notice  to  the  owners  of  other  prop- 
erty benefited,  who  had  paid  taxes  formerly 
assessed  to  their  property  on  account  of 
benefits  arising  from  the  same  Improve- 
ment, was  not  required.  Richardson  v.  City 
Of  Omaha,  78  Neb.  79  (110  N.  W.  648). 

—  Notice,  sufficiency. 

494.  (1900.)  A  notice  o£  the  sitting  of 
the  city  council  as  a  board  of  equalization 

for  the  purpose  of  equalizing  a  proposed 
rpeclal  assesment,  correcting  errors,  hearing 
complaints,  etc.,  is  sufficient  if  it  comply 
substantially  with  the  provisions  of  the  stat- 
ute requiring  such  notice,  Medland  v.  Lin- 
ton, 60  Neb.  249  (82  N.  W.  866). 

495.  (1903.)  Notice  of  the  meeting  of 
a  city  council  as  a  board  of  equalization,  re- 
cites that  they  would  thus  meet,  In  Plvonka 
niock,  in  the  city,  on  three  certain  days, 
from  9  a.  m.  to  5  p.  m.  The  record  shows 
a  meeting  on  the  first  of  such  days,  and  bo 
further  meeting  until  7  p.  m.  of  the  third 
day  and  tiiat  one  of  such  meetings  was  held 
at  the  office  of  the  city  clerk,  the  other  at 
the  council  chambers.  Held,  That  there  was 
□o  valid  equalization,  and  that  assessments 
levied  in  pursuance  thereof  are  void,  Cur- 
tis V.  City  of  South  Omaha,  67  Neb.  539  (93 
N.  W.  743). 

496.  (1903.)  That  one  of  the  days  of  pub 
llcation  is  Sunday  Is  no  objection  to  the 
sufficiency  of  the  publication  of  notices  for 
an  equalization  board  meeting  to  be  held 
on  September  13,  whose  notices  were  put>- 
Ilshed  each  day  from  tiie  6th  to  the  12th, 
inclusive.  Portsmouth  Savings  Bank  v.  City 
of  Omaha,  67  Neb.  50  (93  N.  W.  231). 

497.  (1903.)  A  notice  of  the  sitting  of 
the  board  of  equalization  In  a  stteclal  as- 
sessment for  street  improvement,  after  giv- 
ing the  sum  necessary  to  be  raised,  con- 
cluded with  a  statement  of  the  proposed 


method  of  assessing  the  property,  is  a  suf- 
ficient «>mpllance  with  the  statutory  re- 
requlrement.  Morse  v.  City  of  OiMka,  Vt 
Neb.  426  (93  N.  W.  734). 

498.  (1904.)  Where  a  statute  requires 
that  notice  be  given  for  "at  least  six  days 
prior"  to  the  meeting  of  the  city  council  as 
a  board  of  equalization,  the  notice  must  be 
given  during  the  six  days  immediately  prior 
to  the  date  of  the  meeting.  Shannon  v. 
City  of  Omaha,  72  Neb.  281  (100  N.  W.  m). 

 Kotlce,  waiver. 

499.  (1905.)  When  a  person  files  a  pro- 
test against  a  special  assessment  with  the 
hoard  of  equalization  before  the  time  fixed 
in  the  published  notice  for  the  meeting  ol 
the  board  he  thereby  waives  any  defect  In 
the  notice.  Shannon  v.  City  of  Omaha,  73 
Neb.  607  (103  N.  W.  53;  106  N.  W.  592). 

 Time  and  hours  for  meeting. 

500.  (1900.)  Final  action  In  maUng  anr 
special  assessments  for  benefits  received  tn 
opening,  extending  and  grading  streets  can- 
not be  taken  until  there  has  been  a  sltthig 
of  the  board  of  equalization  for  at  least  one 
day  and  during  the  hours  of  from  9  A  H. 
tin  5  P.  M.  Medland  v.  Linton,  60  Neb.  S49 
(82  N.  W.  866). 

501.  (1900.)  The  city  council,  acting  as 
a  board  of  equalization  for  the  purpose  of 
equalizing  a  proposed  levy  of  taxes  for 
special  benefits  received,  correcting  errors, 
hearing  complaints,  etc.,  must  be  and  re- 
main in  session,  ready  to  hear  complaints, 
at  least  one  day  from  9  A.  M.  UU  5  P.  M- 
and  during  the  hours  advertised  for  Its 
meeting.  Medland  v.  lAnton,  60  Neb.  Ui 
(82  N.  W.  866). 

502.  (1902.)  Where  the  record  discloses 
that  a  board  of  equalization  remained  In 
session  only  a  portion  of  the  day  provided 
for  In  the  published  notice,  when  a  recess 
was  taken  subject  to  the  call  of  the  chair- 
man, and  no  further  meeting  held  until 
nearly  thirty  days  thereafter,  when,  without 
a  new  notice,  another  meeting  is  held,  at 
which  final  action  is  taken,  held,  that  such 
action  is  not  a  compliance  with  the  law  re- 
quiring a  meeting  of  the  city  council  as  a 
board  of  equalization  for  at  least  one  itj, 
between  the  hours  of  9  A.  M.  and  5  P.  M., 
and  a  special  tax  depending  for  Its  support 
upon  such  proceedings  Is  invalid.  John  v. 
Connetl,  64  Neb.  238  (89  N.  W.  806). 

Compelling  levy. 

603.  (1891.)  Petition  for  mandamia  to 
compel  city  otDdals  to  make  test  of  wtier 
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vorks  constructed  for  city  under  contract 
and  to  levy  assessment  to  pay  for  same 
held  to  state  cause  of  action.  State,  ex  rel. 
Tarr,  v.  City  of  Crete,  32  Neb.  568  (49  N.  W. 

272). 

Appraisement. 

504.  (1894.)  A  provision  in  a  city  char- 
ter that  when  a  street  grade  is  once  fixed. 
It  shall  be  changed  only  on  a  two-thtrds 
vote  of  the  council  and  only  arter  apprais- 
ers have  been  appointed  and  shall  have  as- 
sessed damages  to  property  owners,  Is  man- 
datory in  its  provisions,  and  the  appoint- 
ment of  appraisers,  assessment  of  damages, 
and  tender  of  the  same  to  the  parties  dam- 
aged, are  conditions  precedent  to  the  tak- 
ing effect  of  any  ordinance  enacted  by  the 
dty  council,  the  enforcement  of  which 
would  be  to  change  a  grade  previously 
established,  and  an  ordinance  establishing 
new  grades  without  providing  for  such  pre- 
Umioarlea  does  not  change  the  grade. 
McOavodh  v.  City  of  Omaha,  40  Neb.  64  (58 
N.  W.  543). 

505.  (1902.)  The  provisions  of  section 
20,  article  I,  chapter  14,  Compiled  Statutes, 
in  regard  to  the  making  of  an  estimate  of 
the  cost  of  a  proposed  improvement,  have 
reference  to  contracts  for  laying  sidewalks 
in  parsoance  of  the  prorlsiona  of  section 
69  of  the  same  article.  Moss  v.  City  of 
Fairbury,  66  Neb.  671  (92  N.  W.  721). 

506.  (1902.)  The  provisions  of  section 
20,  article  I.  chapter  14,  Compiled  Statutes. 
In  regard  to  estimates  in  the  cost  of  Im- 
proToments  are  jurisdictional,  and  the  cost 
of  a  sidewalk,  laid  without  a  compliance 
therewith,  cannot  be  made  the  basis  of  the 
levy  of  a  special  assessment  against  the  ad- 
jacent property.  Moss  v.  City  of  Fairbury, 
66  Neb.  671  (92  N.  W.  721). 

Objections  to  assessment. 

507.  (1891.)  Where  objections  are  made 
to  certain  assessments  on  the  ground  of 
irregularities,  the  court,  as  a  condition  of 
granting  relief,  may  require  the  property 
owner  to  do  equity  by  paying  the  amount 
which  his  property  is  benefited  by  the  Im- 
provement. Darst  V.  Griffin,  31  Neb.  668 
<48  N.  W.  819). 

508.  (1900.)  A  property  owner  is  not 
required  to  appear  before  a  taxing  board  In 
opposition  to  the  assessment  of  a  tax  on 
property  whose  situs  Is  not  within  the 
Jurisdiction  of  such-  board.  Sioux  City 
Bridge  Co.  v.  Dakota  County,  61  Neb.  75 
<84  N.  W.  607).  -  ■ 


509.  (1901.)  A  denial  that  a  special  as- 
sessment was  levied  "by  proper  city  au- 
thority or  in  the  proper  way"  and  that  "all 
preliminary  steps  leading  up  to  said  levy 
had  been  taken  In  all  respects  as  by  law 
provided."  is  not  sufficient  to  indicate  any 
substantial  defect  in  the  levy  of  such  as- 
sessment or  raise  the  question  of  Its  valid- 
ity. Leavitt '  v.  Bartholomew,  1  Unof,  756 
(93  N.  W.  856). 

510.  (1905.)  If  an  excess  cannot  be  de- 
termined by  computation  and  without  proof, 
the  court  should  determine  the  amount  of 
tax  justly  chargeable  against  the  property 
as  nearly  as  practicable  from  the  evidence 
produced  on  the  trial,  and  require  the  pay- 
ment of  the  same  as  a  condition  of  grant- 
ing relief  against  the  excess.  Wead  v.  City 
of  Omaha,  73  Neb.  321  (102  N.  W.  675). 

511.  (1905.)  Where  proceedings  up  to 
the  time  of  assessment  by  the  board  of 
equalization  are  regular,  and  In  its  deter- 
mination the  board  errs  In  such  a  manner 
as  to  cause  an  excessive  axtA  unjust  ap- 
porUonment  of  the  tax  upon  a  particular 
piece  of  property,  such  error,  as  a  general 
rule,  will  not  defeat  the  whole  tax  In  equity. 
Wead  V.  City  of  Omaha,  73  Neb.  321  (102  N. 
W.  676). 

612.   (1907.)   One  whose  property  Is  not 

taken  or  damaged  by  a  street  improvement 
cannot  defeat  a  special  assessment  for  bene- 
fits accruing  to  his  property  from  such  im- 
provement, on  the  sole  ground  that  others, 
whose  property  has  been  taken  or  damaged 
thereby,  have  waived  their  right  to  com- 
pensation in  money  and  have  accepted 
something  else  In  lieu  thereof.  State  v. 
Several  Parcels  of  Land,  78  Neb.  ^25  (110 
N.  W,  753). 

Estoppel  to  object  to  assessment. 

513.  (1901.)  The  fact  that  plalntitf,  in 
an  action  to  quiet  title,  was  one  of  the  pe- 
titioners for  street  improvement  does  not 
estop  him  from  asserting  the  Invalidity  of 
the  assessment  therefor.  Batty  v.  City  of 
HastitiffS,  63  Neb.  26  (88  N.  W.  139). 

514.  (1902.)  The  covenants  In  a -deed 
against  incumbrances  excepting  all  taxes 
and  assessments  and  concluding  with 
"which  grantee  assumes  and  agrees  to  pay," 
in  the  absence  of  any  evidence  that  any- 
thing on  that  account  was  deducted  from 
the  purchase  price,  will  not  estop  the 
grantee  from  defending  against  the  pay- 
ment of  Illegal  and  void  assessments.  Evi- 
dence of  admissions  examined  and  held  not 
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to  create  an  estoppel.  Orr  v.  City  of  Omaha, 
2  Unof.  771  (90  N.  W.  301). 

Ferwna  who  may  question  validity. 

eiS.    (1898.)    The  Invalidity  of  a  special 

tax  levied  by  a  municipal  corporation 
against  tbe  lot  of  an  individual  is  ordinarllr 
as  available  to  the  subsequent  purchaser 
ut  the  property  as  to  one  who  was  its 
owner  when  the  assessment  was  imposed. 
Lasbury  v.  McCague,  56  Neb.  220  (  76  N.  W. 
862). 

516.  (1901.)  A  subsequent  purchaser  ol 
property  against  which  a  sipecial  assessment 
has  beeh  levied  may  sue  to  establish  th? 
Invalidity  of  ,such  assessment.  Batty  v. 
City  of  Hattinga,  63  Neb.  26  (88  N.  W. 
i39). 

517.  (1906.)  Evidence  showing  a  prop- 
erty owner  consented  to  street  Improve- 
ments and  was  paid  for  damages  done  can- 
not attack  tbe  validity  of  the  assessment 
levied  for  sach  improvement.  Stato  v. 
Several  Parcels  of  Land,  77  Neb.  707  (110 
N.  W.  666). 

Enjoining  asaeesment. 

518.  (1889.)  A  petition  for  an  Injunc- 
tion against  the  levy  and  assessment  of 
special  taxes  for  street  improvements  de* 
uied  that  there  was  any  street  laid  out  by 
the  city  or  any  grading  done  In  pursuance 
of  any  ordinance  or  dlrectlrai  of  the  city, 
and  that  the  lots  were  neither  adjacent  to 
or  abutting  upon  the  street  grades  is  suffi- 
cient when  admitted  by  a  demurrer.  Touza- 
tin  V.  City  of  Omaha,  25  Neb.  817  (41  N.  W. 
796). 

519.  (1884.)  When  an  Improvement  has 
been  m^de  along  a  public  street,  to  which 
the  owner  of  property  abutting  thereon  has 
made  no  objection  till  after  its  completion, 
npon  a  bill  being  filed  by  him  to  enjoin  the 
assessment  for  want  of  notice,  he  must  do 
equity  by  paying  the  amount  which  his 
property  Is  benefited  by  the  Improvement. 
Bnrker  v.  City  of  OrnaTui,  16  Neb.  269  (20  N. 
W.  382). 

520.  (1901.)  In  the  absence  of  proper 
allegations  and  proof,  it  will  be  presumed 
that  damages  for  filling  In  a  lot  to  abate  a 
nuisance  of  stagnant  water  have  been 
allowed  and  paid;  and  collection  of  a  tax, 
properly  assessed  to  reimburse  the  city 
for  the  expense  of  filling  such  lots  to  abate 
a  nuisance  caused  by  stagnant  water  there- 
on, will  not  be  enjoined  when  it  appears 
that  the  owner,  after  Aue  notice,  has  failed 


to  so  abate  such  nuisance.   Patriae  v.  City 

of  Omaha,  1  Unof.  250  (95  N.  W.  477). 

521.  (1903.)  WTiile  jurisdiction  to  make 
special  assessments  must  appear  to  author- 
ize a  vallld  assessment,  one  seeking  to  en- 
join a  village  board  from  making  such  as- 
sesments  must,  at  least,  show  that  on  the 
face  of  the  record  some  jurisdictional  fact 
is  wanting.  Bemit  v.  McCloud,  4  Unof.  731 
(97  N.  W.  828). 

622.  (1903.)  Relief  cannot  be  claimed 
by  the  plaintiff  in  proceedings  to  eojoln  a 
village  board  from  making  a  special  assess- 
ment, on  grounds  outside  of  the  pleadings. 
Bcmt$  V.  McCloud,  4  Unof.  731  (97  N.  W. 
828). 

623.  (1907.)  The  city  council  of  tbe  city 
of  Omaha  will  not  be  restrained  from  pass- 
ins  an  ordinance  levying  special  taxes 
equalized  by  It,  when  sitting  as  a  board  of 

equalization,  in  the  absence  of  proof  of 
fraud,  gross  Injustice  or  mistake  lo  such 
equalization.  Richardson  v.  City  of  OmoIUi, 
78  Neb.  79  (110  N.  W.  648). 

Presumption  as  to  validity. 

524.  (1898.)  Where  the  owner  of  a  city 
lot  Institutes  an  action  to  have  declared 
void  certain  sped^U  taxes  assessed  against 
the  lot,  the  burden  is  upon  him  to  establish 
the  invalidity  of  said  tax.  Lashury  v.  Mt- 
Cague,  56  Neb.  220  (76  N.  W.  862). 

Settlement  of  suits  attacking  appiaiae- 
ment. 

525.  (1905.)  The  provisions  of  sectioa 
4,  article  IX  of  the  constitution,  do  not  ap- 
ply to  special  asessments  to  pay  for  local 
improvements  levied  upon  the  property  ben- 
efited thereby;  and  municipal  authorities 
have  power  to  settle  and  compromise  snits 
involving  the  validity  of  such  special  assess- 
ments, notwithstanding  that  section.  Flim- 
ham  V.  City  of  Lincoln,  76  Neb.  502  (106  N. 
W.  666), 

Uniting  several  streets  in  one  assessment 

526.  (1897.)  Two  or  more  streets  cannot 
be  united  in  a  single  improvement  and  the 
total  expense  distributed  against  the  prop- 
erty abutting  on  all.  Hutchinson  v.  City  or 
Omaha,  52  Neb.  345  (72  N.  W.  218). 

527.  (1898.)  Facts  stated,  and  held  suf- 
ficient to  justi:y  a  finding  of  the  district 
court  that  the  alleged  lack  of  continuity  of 
a  street  did  not  constitute  the  parts  thereof 
distinct  streets,  In  such  sense  that  for 
benefits  because  of  an  extension  of  one 
part,  the  lots  abutting  upon  and  adjacent  ta 
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the  other  part  could  not  be  assessed. 
Kuhns  V.  City  of  Omaha,  5S  Neb.  183  (75 
N.  W.  B62). 

Mode  of  levy. 

528.  (1901.)  A  city  ordinance  creating 
paving  districts  and  providing  for  street  im- 
provements, and  the  payment  of  the  costs 
thereof  by  asessmenta  upon  abutting  prop- 
erty, the  assessment  being  levied  by  resolu- 
tion, as  required,  and  the  council  sat  as  a 
board  of  equalization,  Is  valid,  and  an  in- 
dependent ordinance  malting  the  final  levy 
is  not  required.  Lincoln  Street  Raittoay 
Co.  V.  City  Of  lAnootn,  61  Neb.  109  (84  N. 
W.  802). 

529.  (1904.)  Where  the  method  for  ex- 
ercising the  power  to  levy  special  assess- 
ments is  pointed*  out  by  the  statute,  that 
metbod  must  be  followed;  but  where  no 
particular  method  is  specified,  the  city  au- 
thorities may  act  by  resolution  or  in  other 
appropriate  manner.  Lincoln  Street  R.  Co. 
V.  City  of  Lincoln,  61  Neh.  109  (84  N.  W. 
802). 

Necessity  of  flxlng:  cost  prior  to  assess- 
ment. 

630.  (1898.)  A  council  of  a  metropoli- 
tan city  cannot  lawfully  pass  an  ordinance 
levying  special  taxes  until,  as  a  board  of 
equalization.  It  has  determined  the  sum  to 
be  assessed  against  the  real  estate  as  bene- 
flta.  Medland  v.  Connell,  57  Neb.  10  (77  N. 
W.  437). 

531.  (1903.)  TTnder  the  statutes  In  force 
in  the  year  1898,  no  special  tax  could  be 
assessed  upon  and  made  a  charge  against 
specific  real  estate  In  a  city  of  the  first 
class,  to  pay  for  the  construction  of  a 
wooden  sidewalk,  without  the  adoption  of  a 
resolution  fixing  the  cost  of  such  construc- 
tion, as  a  special  asessment  thereon,  at  a 
meeting  of  the  city  council  of  which  It  least 
ten  days'  notice  had  been  given  before 
holding  the  same,  or  personal  service  of 
notice  thereof  on  the  persons  owning  or 
occupying  the  property  to  be  assessed. 
Trephagen  v.  City  'of  South  Ontaha,  69  Neb. 
577  (96  N.  W.  248;  111  Am.  St  Rep.  570). 

Heeessity  to  complete  improvement  before 
assessment. 

632.  (1894.)  Where  a  village  board  un- 
dertakes to  levy  and  collect  a  local  assess- 
ment for  the  construction  of  sidewalks, 
without  In  fact  constructing  the  sidewalks, 
before  obtaining  any  proposals  for  their 
onutructlon,  and  before  In  any  manner  as- 


certaining or  estimating  the  cost  of  their 
construction,  held  that  such  local  assess- 
ment is  absolutely  void.  Bellevue  Improve- 
ment Co.  V.  TiUage  of  Bellevue,  39  Neb.  876 
(58  N.  W.  446). 

Collateral  attack. 

533.  (1903.)  A  city  board  of  equaliza- 
tion, when  regularly  in  session,  with  due 
notices  published  of  matters  to  come  before 
it,  acts  Judicially  upon  matters  within  its 
jurisdiction,  and  such  action  is  not  open 
to  collateral  attack.  Portsmouth  Savings 
Bank  V.  City  of  Omaha,  €7  Neb.  50  (93  N. 
W.  331). 

Effect  of  payment  on  void  asaessment. 

534.  (1899.)  A  void  special  assessment 
Is  not  validated  by  the  mere  fact  that  pay- 
ments thereon  have  been  voluntarily  made. 
Waketcy  v.  City  of  Omaha,  58  Neb.  245  (78 
N.  W.  611). 

interest. 

536.  (1901.)  Under  this  sUtute  taxes 
levied  as  special  assessments  In  cities  of 

the  first  class  draw  Interest  at  the  rate  of 
twelve  per  cent,  per  annum  from  the  time 
of  delinquency,  and  a  decree  enforcing  a 
tax  lien  arising  therefrom  will  draw  in- 
terest at  the"  same  rate  after  rendition. 
Lincoln  Street  R.  Co.  v.  City  of  Lincoln,  61 
Neb.  109  (84  N.  W.  802). 

Liens. 

536.  (1898.)  The  burden  of  proof  is  on 
the  person  asserting  a  lien  under  a  pro- 
ceeding levying  a  special  tax,  to  show  a 
compliance,  by  the  taxing  authorities,  with 
all  essential  statutory  requirements.  Mer- 
rill V.  Shiem,  67  Neb.  78  (77  N.  W.  308). 
.  537.  (1898.)  The  recitals  In  an  wdinance 
declaring  a  new  street  open  to  public  travel 
are  not  competent  evidence  In  favor  of  a 
tax-lien  claimant  to  establish  the  jurisdic- 
tion of  the  city  council  to  levy  a  special 
tax.  Merrill  v.  Shieldt,  67  Neb.  78  (77  N. 
W.  368). 

538.    (1899.)    Where  a  lien  is  sought 

to  be  enforced  against  a  real  estate  for  a 
sale  for  non-payment  of  special  city  taxes, 
the  burden  is  upon  the  person  asserting  the 
lien  of  showing  Its  validity,  Hartaujf  v. 
Halt.,  58  Neb.  417  (78  N.  W.  716). 

639.  (1903.)  Section  77  of  chapter  11  of 
the  Session  Laws  of  1887,  which  creates  a 
Hen  for  paving  taxes  against  the  lines  of 
street  railway  companies,  does  not  make 
such  special  taxes  a  lien  on  their  personal 
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property.  City  of  Lincoln  v.  Lincoln  Street 
R.  Co.,  67  Neb.  469  (93  N.  W.  766). 

Appeal  from  assessment. 

540.  (1898.)  Whether  or  not  the  opening 
of  a  street  benefits  abutting  or  adjacent  lots 
is  In  such  a  degree  a  question  of  fact  that 
a  finding  of  the  district  court  upon  conflict- 
fng  evidence  will  not  be  disturbed.  Kuhns 
V.  City  of  Omaha,  55  Neb.  183  (75  N.  W. 
562). 

541.  (1902.)  Where  several  Kpeclal  as- 
sessments were  found  to  be  Invalid  In  the 
lower  court  and  the  validity  of  such  assess- 
ments depends  upon  statutes  now  repealed 
so  that  to  pass  upon  them  will  require  a 
minute  inveatlgatlon  of  documentary  evi- 
dence and  laborious  search  for  the  several 
statutes  applicable  thereto,  assertions  In 
appellant's  brief  that  such  assessments  are 
valid  and  are  shown  by  the  proof  to  be 
valid,  without  stating  any  reasons  for  such 
opinion,  or  affording  any  material  assistance 
to  the  supreme  court  toward  verifying  it,  do 
not  require  review  of  such  findings.  Farmers 
Loan  4  Trutt  Co.  v.  Btutinga,  2  Unof.  337 
(96  N.  W.  104). 

E.  EnfoTcament  of  ABsessment  and 
Special  Taxes. 

Priority  of  Hen  for  assessment  against 
street  railroads  as  against  mortgagee,  see 
8tre^  RaiJroada,  fi|  20-23. 

Mode  of  collection. 

542.  (1894.)  The  mode  designated  by 
section  69  of  the  act  governing  cities  of  the 
first  class  for  the  collection  of  special  taxes 
or  assessments  by  distress  or  sale  of  per- 
sonal property.  Is  not  the  exclusive  method 
provided  by  the  legislature  for  enforcing 
payment  of  such  special  taxes.  State,  ex  rel. 
Ransom,  v.  Irey,  42  Neb.  186  (60  N.  W. 
601). 

Ibn^olnlng  collectlsn. 

543.  (1889.)  An  assessment  for  the  con- 
struction of  a  sidewalk,  being  placed  on  the 
tax  levy,  an  action  to  enjoin  the  collection 
thereof  cannot  be  maintained  on  the  ground 
of  irregularities  In  the  order  requiring  plain- 
tiff to  construct  the  wallt.  WiUon  v.  City  of 
Auburn,  27  Neb.  435  (43  N.  W.  257). 

544.  (1891.)  A  party  who  sees  a  public 
Improvement  being  carried  on  calculated 
to  benefit  his  property,  cannot  wail  until 
It  is  completed  and  the  expenditure  has 
been  made  and  his  property  received  the 
benefit  before  proceeding  to  avoid  the  tax, 
but  must,  as  a  condition  of  relief  by  In- 


junction, do  equity  by  paying  the  amount 
thereof  justly  chargeable  against  such 
property.  Dartt  v.  Griffin,  31  Neb.  668  (48 
N.  W.  819). 

545.  (1892.)  The  collection  of  a  special 
assessment  for  the  improx'ement  of  a  pub- 
lic street  will  not  be  enjoined  In  a  case 
where  the  pleadings  and  evidence  show  that 
it  was  substantially  correct;  no  objection 
having  been  made  until  the  work  was 
completed  and  there  being  no  offer  to  pa; 
the  amount  Justly  due  for  the  improvement 
Redick  v.  City  of  Omaha,  35  Neb.  125  (52 
N.  "VV.  847). 

5^6.  (1897.)  A  landowner  by  electing  to 
pursue  his  remedy  for  the  value  of  prop- 
erty appropriated  by  a  city  for  a  street.  Is 
estopped  to  call  In  question  the  title  of 
the  city  to  the  land  -taken.  In  a  subsequent 
action  to  restrain  the  city  from  collecting 
an  assessment  on  his  property  for  grading 
and  improving  the  street.  Hawver  v.  Citji 
of  Omaha,  52  Neb.  734  (73  N.  W.  217). 

547.  (1900.)  A  party  seeking  to  enjoin 
the  collection  of  a  special  tax  must  show 
that  the  taxing  power  was  not  lawfully  exer- 
cised or  that  there  are  fatal  Inflrmitles  in 
the  proceedings  leading  up  to  the  levy. 
Parrotte  v.  City  of  Omaha,  61  Neb.  96  (84 
N.  W."  602). 

548.  (1901.)  If  the  record  shows  Juris- 
diction of  the  taxing  authorities  In  levying 
a  special  assessment  and  no  substantial  de- 
fect is  pointed  out.  the  Judgment  denying 
the  enforcement  of  the  Hen  will  be  re- 
versed. John  V.  Oonnell,  61  Neb.  267  (86 
N.  W.  82). 

549.  (1903.)  One  who  has  not  been 
guilty  of  laches,  will  not  be  estopped  to 
object  to  the  payment  of  a  spe?ial  assess- 
ment which  is  void  for  want  of  Jurisdiction 
In  the  taxing  authorities  to  make  the  assess- 
ment. Morae  v.  City  of  Omaha,  67  Neb.  426 
(93  N.  W.  734). 

550.  (1903.)  A  finding  that  the  property 
is  benefited  "to  the  full  amount  in  each 
case  of  said  proposed  levies"  is  not  so  d^ 
fectlve.  in  not  finding  the  property  assessed 
to  be  benefited  proportionately  to  Its 
frontage,  as  to  warrant  an  Injunction 
against  collecting  a  tax  levied  on  that 
basis.  Portsmouth  Savings  Bank  v.  City  of 
Omaha,  67  Neb.  50  (93  N.  W.  231). 

551.  (1904.)  It  Is  the  duty  of  the  dty 
council  to  provide  available  funds  with 
which  to  pay  for  street  Intersections  before 
ordering  the  improvement.  Bnt  after  the 
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Improvement  Is  made  and  the  intersections 
actually  paid  for  by  the  city,  special  assess- 
menta  against  abfittlng  property  cannot  be 
enjoined  on  the  ground  that  this  fund  with 
which  to  pay  for  the  street  intersections 
vas  not  available  at  the  time  the  Improve- 
ment was  ordererl.  Eddy  v.  City  of  Omaha, 
72  Neb.  561  (102  N.  W.  70). 

552.  (1906.)  A  party  complaining  of  an 
unlawful  division  of  a  sewer  district,  and 
seeking  on  that  ground  to  enjoin  the  col- 
lection  of  special  assessments  against  his 
property  in  a  new  sewer  district  so  formed, 
must  show  that  he  has  been  in  some  way 
affected  to  bis  substantial  injury  by  such 
division.  BJiannon  v.  City  of  Omaha,  73 
Neb.  514  (103  N.  W.  53;  106  N.  W.  592). 

Void  aasessments. 

663.  (1894.)  The  fact  that  plaintiffs 
were  the  owners  of  a  large  number  of  lots 
affected  by  a  void  assessment  for  the  con- 
struction of  a  sidewalk  will  not  justify  in- 
terference for  the  purpose  of  preventing 
multiplicity  of  suits  or  to  remove  a  cloud 
cast  upon  the  title,  section  144  of  the  rev* 
enue  act  providing  an  adequate  remedy  at 
law.  BeUevue  Improvement  Co.  v.  Village 
of  Bellevue,  39  Neb.  876  (58  N.  W.  446). 

654.  (1897.)  Void  special  assessments  to 
pay  for  Improving  streets  cannot  be  en- 
forced solely  on  the  ground  df  benefits  by 

the  Improvement  to  the  owners  of  abutting 
land.  Harmon  v.  City  of  Omaha,  53  Neb. 
164  (73  N.  W.  671). 

Personal  liability-  for  payment. 

665.  (1901.)  The  provisions  of  the  act 
of  1887.  authorizing  a  Judgment  in  per- 
9onom  for  amounts  levied  as  special  assess- 
ments to  pay  the  expenses  of  paving  the 
right  of  way  of  a  street  railway  in  cities 
of  the  first  class,  do  not,  even  if  invalid, 
render  the  entire  act  unconstitutional. 
Lincoln  Street  R.  Co.  v.  City  of  Lincoln, 
61  Neb.  109  (84  N.  W.  802). 

556.  (1903.)  The  levy  of  the  assess- 
ment for  damages  against  abutting  lands 
for  land  appropriated  by  a  city  contem- 
plated by  section  158,  chapter  12a,  Complied 
Statutes  1901,  Imposes  no  personal  liability 
upon  the  owner  of  the  land  against  which 
it  is  assessed.  City  of  Omaha  v.  State,  ex 
rel.  Metzfftr,  69  Neb.  29  (94  N.  W.  979). 

Estoppel  to  object. 

657.  (1901.)  Delay  In  proceeding  against 
a  void  special  assessment  does  not,  of  itself. 


amount  to  laches.  Batty  v.  City  of  Hast- 
ings, 63  Neb.  26  (88  N.  W.  139). 

558.  (1901.)  Where  acts  of  a  municipal- 
ity, alleged  to  have  been  in  reliance  upon 
a  petition  for  a  public  improvement,  were 
done  before  the  assessment  in  question 
was  levied,  at  a  time  when  irregularities 
and  deficiencies  in  the  petition  might  have 
been  remedied,  and  the  municipality  had 
the  power  to  perform  such  acts  without 
assessment  against  the  property  benefited, 
delay  on  the  part  of  the  owners  of  assessed 
property  in  investigating  and  attacking 
the  assessment  will  not  bar  their  action  to 
establish  its  invalidity.  Batty  v.  City  of 
Hastings,  63  Neb.  26  (88  N.  W.  139). 

559.  (1902.)  The  fact  that  the  owner  of 
a  lot  had  knowledge  that  a  city  was  laying 
a  sidewalk  in  front  of  his  premises,  and 
nude  suggestions  as  to  the  manner  in 
which  it  should  be  done,  will  not  operate 
as  a  levy  of  the  assessment  nor  estop  him 
from  denying  the  existence  of  the  lien. 
Hall  V.  Moore,  3  Unof.  674  (92  N.  W.  294). 

Kecovery  of  payments. 

660.  (1S88.)  Certain  lots  of  the  defend- 
ant in  error  were  assessed  by  the  city 
council  for  the  cost  of  grading  the  streets  on 
which  they  abutted.  He  paid  the  taxes  so 
assessed,  accompanying  such  payment  with 
the  following  notice :  "Truman  Buck, 
Treasurer,  I  this  day  pay  you  under  protest 
$2,181.23  for  special  grading  tax  on  property 
fronting  on  15th  street,  south  of  Williams 
Street.  This  is  paid  to  save  penalty,  and  as 
It  Is  believed  that  the  tax  is  illegal,  I  shall 
collect  the  same  back.  Augustus  Koi:ntze." 
In  an  action  to  recover  back  said  taxes, 
held,  that  the  notice  was  insuSl:;ient.  City 
of  Omaha  v.  Kountze,  25  Neb.  60  (40  N.  W. 
597). 

661.  (1899.)  Sections  69  and  94,  chapter 
12o,  Compiled  Statutes  1889.  and  section 
144  of  chapter  77  do  not  authorize  the  re- 
covery from  a  metropolitan  city  of  moneys 
received  by  It  under  a  tax  sale  made  to 
enforce  the  collection  of  Illegal  special 
taxes  levied  by  the  municipality.  UcCague 
V.  City  of  Omaha,  58  Neb.  37  (78  N.  W.  463). 

562.  (1901.)  A  municipal  corporation 
having  levied  a  special  assessment,  which 
was  afterwards  adjudged  invalid,  the  coun- 
cil by  resolution  directed  settlement  to  be 
made  with  those  who  had  paid  under  the 
assessment  by  allowing  the  sums  paid  In 
satisfaction  of  taxes,  the  balance,  if  any. 
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to  be  paid  in  cash.  Held,  That  a  petition 
based  upon  such  a  resolution  which  failed 
to  allege  that  no  taxes  were  due  from  the 
plaintiff  to  the  city  or  that  the  sum  paid 
upon  such  assessment  was  in  excess  of  any 
taxes  due  from  him  to  the  city,  did  not 
state  8  cause  of  action.  Murphy  v.  Citj/  of 
Omaha,  1  Unof.  488  (95  N.  W.  680). 

563.  (1903.)  The  provisions  of  section 
144.  article  I,  chapter  77,  Compiled  Statutes 
1901,  authorizing  the  recovery  by  suit  of 
taxes  paid  under  protest,  apply  to  special 
assessments  as  welt  as  to  taxes  levied  for 
general  purposes,  the  provisions  of  this  sec- 
tion being  made  applicable  to  cities  of  the 
metropolitan  class  by  the  repeal  of  section 
69  of  the  charter  of  metropolitan  cities  In 
1891.  Oitj/  of  Omaha  v.  Hodgakins,  70  Neb. 
229  (97  N.  W.  346). 

Interest  on  assessment  and  Judg^nent. 

564.  (1903.)  Under  the  statute,  the 
taxes  levied  as  special  assessments  in  cities 
of  the  first  class  draw  Interest  at  the  rate 
of  twelve  per  cent  per  annum  from  the 
time  of  delinquency,  and  a  decree  enforcing 
a  tax  lien  arising  thereon  will  draw  Inter- 
est at  the  same  rate.  A  computation  of  the 
amount  due  on  special  assessments  upon 
that  basis  will  be  sustained.  City  of  Lin- 
coln V.  Lincoln  Street  R.  Co.,  67  Neb.  469 
(93  N.  W.-766). 

Sale  of  property. 

565.  (1894.)  Whether  the  clause  con- 
tained In  section  69  of  the  act  governing 
metropolitan  cities,  providing  for  the  seiz- 
ure and  sale  of  property  for  the  satisfaction 
of  special  taxes,  is  constitutional  Is  not 
decided.  State,  ex  rel.  Ranaom,  v.  Irey, 
42  Neb.  186  (60  N.  W.  601). 

566.  (1894.)  The  county  treasurer  may 
sell  real  estate  for  the  non-payment  of 
F^pecial  paving  assessments,  legally  levied 
thereon  hy  a  city  of  the  metropolitan  class, 
althougli  there  are  no  delinquent  state, 
county,  or  general  municipal  taxes  of  any 
kind  against  the  same  property.  State,  ex 
rcl.  Ransom,  v.  Irey,  42  Neb.  186  (60  N.  W. 
601). 

567.  (1894.)  The  power  "to  lery  and 
collect  special  taxes  and  assessments"  upon 
real  estate  to  pay  the  cost  of  street  improve- 
ments, expressed  in  section  69  of  the  act 
governing  cities  of  the  metropolitan  class, 
does  not  alone  carry  with  It,  or  Include,  the 
power  to  sell  the  real  estate  upon  which 
Biich  tax  or  assessment  Is  Imposed,  in  case 


of  nonpayment.  Btate.  ex  rel.  Rantom,  t, 
Irev,  42  Neb.  186  (60  N.  W.  601). 

568.  (1889.)  The  party  who  asserts  and 
seeks  the  foreclosure  or  enforcement  of  the 
lien  of  special  assessments  or  taxes  has  the 
burden  of  the  proof  or  establishment  of 
their  Validity.  Grant  v.  Bartholomew,  58 
Neb.  839  (80  N.  W.  45). 

569.  (1901.)  Where  an  entire  tract  of 
land  is  sold  at  private  tax  sale  for  special 
city  asaessments  levied  against  only  a  por- 
tion thereof,  and  a  tax  reclpt  Is  issued  Id 
pursuance  of  such  sale.  In  which  the  entire 
tract  is  described,  such  sale  cannot  be  said 
to  have  been  made  "in  consequence  of  error 
in  describing  such  land  In  the  tax  receipt," 
within  the  meaning  of  said  section.  Cm- 
cordia  Loan  <E  Trust  Co.  v.  Douglas  Countjf, 
2  Unof.  124  (96  N.  W.  55). 

 Refunding  purchase  price. 

570.  (1899.)  In  absence  of  statutory  au- 
thority a  city  of  the  metropolitan  class 
cannot  be  required  to  refund  money  received 
from  a  purchaser  of  real  estate  at  a  sale 
made  Ihereof  bf  the  eounty  treasurer  tor 
lllegal  special  assessments  or  taxes  imposed 
by  the'  city.  McCague  v.  City  of  Omaha,  58 
Neb.  37  (78  N.  W.  463). 

—~  Enjoining  ula 

571.  (1S95.)  Where  a  strip  of  land  sur 
rounding  a  tract  designated  as  a  city  park 
was  conveyed  to  the  city  for  a  street,  by 
owners  of  land  outside  and  abutting  on  snch 
park  upon  the  express  condition  that  the 
grantee  should  lay  out  and  Improve  said 
strip  as  a  street,  the  sale  of  property  abut- 
ting on  such  street  for  the  cost  of  the  street 
Improvement  will  be  restrained  by  injunc- 
tion. City  of  Omaha  v.  Megeatk,  46  Neb. 
502  (64  N.  W.  1091). 

572.  (1897.)  A  court  Of  equity  win  te- 
Strain  the  aale  of  land  in  satisfaction  of  a 
void  special  assessment.  Ive*  v.  Irej/,  61 
Neb.  136  (70  N.  W.  961). 

— —  Limitations. 

573.  (1901.)  The  lien  of  taxes  In  fkTor 
of  a  city  levied  as  special  assessments  for 
street  improvements  la  not  barred  by  sec- 
tion 11  or  13  of  the  code,  but  Is  perpetual, 
and  may  be  enforced  without  regard  to  the 
provisions  Of  the  section  mentioned.  Lin- 
coln Street  R.  Co.  v.  City  of  Lincoln,  61 
109  (84  N.  W.  802). 

■  Bedemption. 

574.  (1903.)  A  Hen  for  paring  asiMi- 
ments  against  the  property  of  a  street  nfl' 
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way  in  the  city  of  Lincoln  which  has  been 
ascertained  and  fixed  upon  as  a  first  Hen 

in  favor  of  the  city  by  decree  of  court,  may- 
be redeemed  by  the  purchaser  of  the  prop- 
etty  by  foreclosure  sale  In  a  former  action 
based  upon  a  subsequent  mortgage,  and 
upon  such  redemption,  the  purchaser  will 
be  subrogated  to  the  rights  of  the  city  under 
the  decree  against  the  holder  of  a  lien 
junior  to  that  of  the  mortgage  existing  prior 
to  the  sale  who  Is  not  Included  thereby, 
and  the  fact  that  the  city  is  the  bolder  of 
the  third  Hen  does  not  entitle  it  to  prevent 
such  redemption  and  subrogation.  City  of 
I^incoln  v.  Lincoln  Street  B.  Co.,  6  Unof.  S6 
(97  N.  W.  255). 

 Setting  aside  sale. 

575.  (1904.)  Where  a  purchaser  of 
lands  which  are  subject  to  an  apparent  lien 
for  special  assessments  procures  the  title 
to  the  premises  by  a  conveyance  which  re- 
cites that  they  are  subject  to  the  specific 
Hen  of  the  special  assessments,  whi?h  with 
Interest  thereon  the  purchaser  assumes  and 
agrees  to  pay  as  a  part  of  the  consideration 
thereof,  he  will  not  he  permitted  in  a  court 
of  equity  to  set  aside  the  tax  as  invalid. 
Bddp  V.  City  of  Omaha,  72  Neb.  550  (101 
N.  W.  26). 

VZU.  POLICE  POWER  AND  BEQULA- 
TION. 

A.  Exercise  of  Power  In  0«neral. 

Regulation  and  control  of  sale  of  intoxi- 
cating liquors,  see  Intoxicating  Liquors. 

Authority  to  prohibit  houses  of  prostitu- 
tion, see  Disorderly  Homes,  SI  2-6. 

Right  to  license  occupations,  see  Licenses, 
S§  1-6. 

Imprisonment  for  failure  to  pay  occupa- 
tion tax,  see  Licenses,  H  43-48. 

Recovery  of  license  Uixes  imld  under  il- 
legal ordinances,  see  Licenses,  {  62. 

Repeal  of  former  ordinance  regulating 
prostitution,  see  ante,  S  130. 

In  g«neraL 

576.  (1883.)  Ordinances  relating  to  the 
health,  comfort,  convenience,  good  order, 
and  general  welfare  of  the  Inhabitants  of  a 
city  are  authorized  under  the  police  power 
of  the  city.  Bx  parte  Wolf,  14  Neb.  24  (14 
N.  W.  660). 

577.  (1895.)  The  choice  of  sanitary 
measures  is  a  legislative  function,  which 
has  been  entrusted  to  the  various  municipal 
bodies  and  which  the  courts  will  not  assume 


to  control.  Coomhs  v.  MacDonald,  43  Neh. 
632  (62  N.  W.  41). 

678.  (1903.)  A  police  regulation,  ob- 
viously Intended  as  such,  and  not  operating 
unreasonably  beyond  the  occasions  of  Its 
enactment,  is  not  Invalid  because  It  may 
affect  Incidentally  the  exercise  of  some 
right  guaranteed  by  the  constitution.  In  re 
Anderson.  69  Neb.  6S6  (96  N.  W.  149). 

679.  (1907.)  A  city  of  the  second  class 
cannot  by  ordinance  limit  the  liberty  of  Its 
cltlzeiis,  unless  the  power  to  do  so  Is  given 
in  its  charter.  In  re  8app,  79  Neh.  781  (113 
N.  W.  261). 

680.  (1907.)    The  determination  of  the 

question  whether  an  ordinance  is  reasonably 
necessary  for  the  protection  of  life  and 
property  within  the  city  Is  committed  in 
the  first  instance  to  the  municipal  authori- 
ties, and,  when  they  have  acted  and  passed 
an  ordinance,  It  is  presumptively  valid, 
and  the  courts  will  not  Interfere  with  its 
enforcement  until  the  unreasonableness  or 
want  of  necessity  of  such  measure  is  made 
to  appear  by  satisfactory  evidence.  Peter- 
son  V.  State.  79  Neb.  132  (112  N.  W.  306). 

Building  regulations. 

581.  (1895.)  It  Is  within  the  jurisdic- 
tion of  the  city  council  of  IJncoln  to  pass 
an  ordinance  fixing  the  thickness  required 
for  the  walls  of  certain  buildings.  Oemer 
V.  Church,  43  Neb.  690  (62  N.  W.  51). 

582  (1904.)  An  ordinance  which  re- 
quires the  placing  of  fireproof  shutters  upon 
the  windows  of  brick  buildings  wlUiIn  a 
city  Imposes  a  duty  for  the  purpose  of  giv- 
ing to  the  public  protection  against  fire 
which  the  common  law  did  not  provide. 
Frontier  Steam  Laundry  Co.  V.  Connolly, 
72  Neb.  767  (101  N.  W.  996;  68  L.  R.  A. 
426). 

5S:i.  (1906.)  Injunction  will  Issue  to 
prevent  the  erection  of  buildings  in  viola- 
tion of  a  municipal  ordinance  prescribing 
a  fli»e  limit,  though  they  are  not  nuisances 
prr  sr.  if  the  persons  seeking  such  injunc- 
tion show  that  their  erection  will  work 
special  or  irreparable  Injury  to  them  and 
their  property.  Bangs  v.  Dworak,  75  Neb. 
714  (106  N.  W.  780). 

584.  (1907.)  An  ordinance  enacted  by 
the  mayor  and  council  of  the  city  of  Omaha, 
regulating  the  construction  of  buildings  In 
said  city,  which  provides  that  it  shall  be 
unlawful  to  erect  a  gas  tank  or  holder 
therein  without  the  written  consent  of  the 
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owners  of  all  property  within  a  radius  of 

1,000  feet  from  the  site  of  such  structure,  Is, 
as  to  such  proviso,  void.  State,  ex  rel. 
Omaha  Gas  Co.,  v.  WithnelJ,  78  Neb.  33  (110 
N.  W.  680). 

— "BemoTal  of  building 

686.  (1888.)  The  council  of  a  city  of 
the  second  clara  may  authorize  the  removal 
of  a  wooden  building  from  one  point  within 

the  fire  limits  of  such  city  to  another  point 
therein,  provided  that  private  rights  are  not 
affected  thereby.  State,  ex  rel.  Thompson, 
V.  City  of  Kearney,  25  Neb.  262  (41  N.  W. 
176;  13  Am.  St  Rep.  493). 

Malicious  mischief. 

586.  (1875.)  An  ordinance  passed  by  a 
city  of  the  second  class,  punishing  persons 
who  willfully,  maliciously,  or  mischlevouBly 
meddle  with,  or  trespass  upon,  the  personal 
or  real  property  of  others,  is  not  repugnant 
to  the  constitution  or  laws  of  the  state. 
Citjf  of  Brownville  v.  Cook,  4  Neb.  101. 

Removal  of  garbage. 

587.  (1896.)  The  state  may  confer  upon 
a  municipal  corporation  in  the  exercise  of 
police  power  authority  to  grant,  an  exclusive 
privilege  for  the  removal  of  garbage. 
Coombs  V.  MacDonaia,  43  Neb.  632  (62  N. 
W.  41). 

588.  (1902.)  It  is  not  competent  for  the 
city,  as  a  police  regulation,  to  grant  a  mo- 
nopoly to  one  individual,  by  contract,  to  enter 
upon  the  private  premises  of  the  inhabitants 
of  the  city,  and  at  their  expense  collect  and 
remove  those  Innoxious  substances,  such 
as  ashes,  cinders,  stable  manure,  or  other 
substances  not  In  themselves  nuisances,  but 
which  if  allowed  to  accumulate  In  unreason- 
able quantities  would  become  such  or  which 
may  be  utilized  for  some  beneficial  purpose. 
Such  an  attempted  exercise  of  power  is  in 
excess  of  the  authority  granted  by  the  char- 
ter, an  Invasion  of  the  personal  and  property 
rights  of  the  citizens,  in  restraint  of  trade, 
and  unnecessarily  creates  a  monopoly,  lier 
V.  ROSS,  64  Neb.  710  (90  N.  W.  869;  97  Am. 
St.  Rep.  676;  57  L.  R.  A.  895). 

589.  (1902.)  Under  the  provisions  of 
the  charter  act  governing  cities  of  the  met- 
ropolitan class,  the  authorities  thereof  are 
empowered  to  enact  by  ordinance  all  neces- 
sary and  reasonable  regulations  for  the  col- 
lection and  removal  of  all  garbage,  filth  and 
other  noxious  and  unwholesome  substances, 
ashes,  stable  manure,  rubbish,  and  other 
waste  and  refuse  matter  accumulating  In 


centres  of  population,  and  which,  wltbont 

such  regulations  would  become  nuisances, 
menacing  to  the  comfort  and  health  of  tbe 
Inhabitants,  of  such  cities,  and  to  llceiis3 
persons  engaged  in  such  occupation  or  busi- 
ness. Her  p.  Ross,  64  Neb.  710  (90  N.  W. 
869;  97  Am.  St.  Rep.  676;  67  L.  R.  A.  895). 

Filling  lots. 

590.  (1901.)  It  Is  within  the  police 
power  of  the  state,  by  statute,  to  authorlie 
a  municipal  corporation  to  fill  lots  within 
its  limits  so  as  to  prevent  stagnant  water 
or  other  nuisances  thereon,  and  provide  for 
the  assessment  of  the  expense  of  the  Im- 
provement against  the  lots  so  filled  Pat- 
rick V.  City  Of  OmaAa,  1  Unof.  260  (95  N. 
W.  477). ' 

Distribution  of  handbills  or  circnlan. 

591.  (1903.)  An  ordinance  making  it 
unlawful  to  circulate  or  distribute  printed 
or  written  dodgers,  handbills  or  circulars 
upon  the  public  streets,  alleys,  sidewalks  or 
public  grounds  of  the  municipality,  does  not 
contravene  section  5,  article  X  of  the  state 
constitution.  In  re  Anderson,  69  Neb.  686 
(96  N.  W.  149). 

Regulation  of  billiard  halls. 

Operating  bowling  alley  In  hotel  as  un- 
lawful, see  Bowling  Alleys. 

692.  (1898.)  Tbe  legislature,  by  sectioa 
68*,  article  II,  chapter  13a,  Compiled  Siat- 
utes,  has  conferred  upon  cities  to  which  said 
chapter  applies  power  to  enact  an  ordinance 
to  license  and  prohi'jit  the  beeping  of  bil- 
liard and  pool  tables  for  hire  or  gain,  and 
to  provide  for  the  imposing  of  a  fine  upon 
a  conviction  of  a  breach  of  such  ordinance, 
and  also  Imprisonment  in  the  dty  jail  in 
default  of  payment  of  said  fine.  In  re  Lang- 
Ston,  55  Neb.  310  (75  N.  W.  828). 

593, 594.  (1906.)  Tbe  charter  of  villages 
confers  on  the  trustees  of  tbe  Tillage  power 
to  regulate  billiard  and  pool-halls,  but  aot 
to  suppress  them.  Authority  to  r^ate 
does  not  give  power  to  suppress.  In  re  Ap- 
plication of  McMonies,  75  Neb.  702  (106  N. 
W.  456);  (1906)  State,  ex  rel.  McMoiiiet.  - 
McMoniea,  75  Neb.  443  (106  N.  W.  454). 

Prohibiting  card  playing. 

595.  (1907.)  The  statutes  governing 
cities  of  the  second  class  do  not  confer 
power  upon  the  mayor  and  council  to  pro- 
hibit by  ordinance  the  keeping  of  "cui 
tables"  for  sale  in  a  place  of  business,  nor 
to  make  It  unlawful  to  permit  card  plarlBS 
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imder  any  and  all  circumstances  "In  any 
place  of  business  or  aajacent  thereto."  In 
re  8app,  79  Neb..  781  (113  N.  W.  361). 

Bequiring  railroads  to  build  viaducts. 

596.  (1896.)  An  ordinance  requiring 
the  reconstruction  by  two  railroad  compan- 
ies of  two  specific  portions  of  a*rladuct  pro- 
Tlously  erected  by  them  Jointly  with  the 
city  of  Omaha  held  valid  and  binding.  Chi- 
cago, B.  <e  Q.  R.  Co.  V.  State,  em  rel.  Citv 
of  Omaha,  47  Neb.  549  <66  N.  W.  624;  53 
Am.  St.  Rep.  557;  41  L.  R.  A.  481). 

597.  (1896.)  The  provision  of  the  char- 
ter of  the  city  of  Omaha  authorizing  said 
city,  by  ordinance,  to  require  railroad  com- 
panies to  construct  and  keep  In  repair  via- 
ducts over  streets  therein,  crossed  by  their 
tracks,  is  a  valid  exercise  of  the  police 
power  of  the  state.  Chicago,  B.  d  Q.  R.  Co. 
V.  State,  ex  rel.  City  of  Omaha,  47  Neb.  549 
(66  N.  W.  624;  53  Am.  St.  Rep.  557;  41  L. 
R.  A.  481). 

598.  (1896.)  An  ordinance  requiring 
two  railroad  companies  to  reconstruct  spe- 
cific portions  of  a  viaduct  was  not  void  be- 
cause the  city  failed  to  proceed  against 
other  companies  operating  tracks  as  lessees. 
Chicago,  B.  d  Q.  R.  Co.  v.  State,  ex  rel  City 
Of  Omaha,  47  Neb.  549  (66  N.  W.  624;  53 
Am.  St.  Rep.  557;  41  L.  R.  A.  481). 

lilting  speed  of  trains. 

599.  (1907.)  An  ordinance  limiting  the 
speed  of  trains  on  an  interstate  railway 
which  carries  United  States  mall  to  ten 
miles  an  hour  within  the  corporate  limits 
of  the  municipality,  wUch  is  passed  for 
the  safety  of  the  public  and  the  protection 
of  life  and  property,  is  not  void  as  Im- 
posing an  unreasonable  restriction  upon  In* 
terstate  commerce  and  the  speedy  trans- 
portation of  the  mail.  Peterson  v.  State, 
79  Neb.  132  (112  N.  W.  306). 

Sunday  observance. 

600.  (1889.)  An  ordinance  prohibiting 
persons  from  engaging  in  certain  kinds  of 
business  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  is  not  void  by  reason 
of  such  discrimination;  the  prohibited  busi- 
ness not  being  of  public  necessity.  ZAber- 
man  v.  State,  26  Neb.  464  (42  N.  W.  419; 
18  Am.  St.  Rep.  791). 

601.  (1889.)  Where  an  ordinance  pro- 
hibiting work  on  Sunday,  excepts  from  Its 
operation  such  persons  as  conscientiously 
Observe  the  seventh  day  of  the  week  as  the 
Sabbath,  the  fact  that  an  individual  be- 

86  23; 


lleves  the  seventh  day  Is  the  Sabbath  but 
does  not  observe  It  as  such  does  not  bring 
him   within   the   exception.   Lilierman  v. 
State,  26  Neb.  464  (42  N.  W.  419;  18  Am.  St. 
Rep.  791). 

Licenses  and  prarmits. 

Ucenses  and  occupation  tax  In  general, 
see  Licenses. 

Validity  of  ordinance  imposing  tax,  see 
Licenses, 

602.  (1886.)  An  ordinance  Imposing  an 
occupation  tax  upon  a  boalness  must  be  so 
framed  as  to  make  the  tax  uniform  in  re- 
spect to  the  classes  upon  which  they  are 
imposed.  Caldwell  v.  City  of  Lincoln,  19 
Neb.  569  (27  N.  W.  647). 

603.  (1890.)  The  provision  of  subdivi- 
sion VIII  of  section  62,  article  II,  chapter 
14,  Compiled  Statutes,  authorizing  cities  to 
levy  and  collect  occupation  taxes  Is  not  re- 
pugnant to  sections  1  and  6  of  article  IX 
of  .the  constitution.  Magneau  v.  City  of 
Fremont,  30  Neb.  843  (47  N.  W.  280;  27 
Am.  St.  Rep.  436;  9  L.  R.  A.  735). 

604.  (1890.)  Where  a  city  ordinance  Im- 
poses a  fixed  sum  upon  each  avocation 
therein  named,  and  makes  no  exception  in 
favor  of  or  against  any  person  who  may 
desire  to  pursue  the  business  taxed,  It  does 
not  violate  the  rule  respecting  uniformity 
prescribed  by  the  constitution  and  statute. 
Magneau  v.  City  of  Fremont,  30  Neb.  843 
(47  N.  W.  280;  27  Am.  St.  Rep.  436;  9  L. 
R.  A.  735). 

605.  (1891.)  Provisions  of  subdivision 
VIII,  section  52,  article  II,  chapter  14,  Com- 
plied Statutes  authorizing  a  levy  of  occupa- 
tion tax,  are  not  repugnant  to  sections  1 
and  6,  article  IX  of  tbe  constitution.  Tern- 
pleton  V.  City  of  Tekamah,  32  Neb.  542 
(49  N.  W.  373). 

606.  (1894.)  Under  section  52,  article 
II,  chapter  14,  Compiled  Statutes  1891,  cities 
of  the  second  class  having  more  than  5,000 
population  may  Impose  a  tax  upon  every 
business  or  occupation  carried  on  within  its 
limits.  Western  Union  Telegraph  Co.  v. 
City  of  Fremont,  39  Neb.  692  (58  N.  W.  415; 
26  L.  R.  A.  698). 

607.  (1894.)  Municipal  authorities  are 
powerless  to  tax  any  business  conducted 
outside  of  the  municipality.  Western  Union 
Telegraph  Co,  v.  City  of  Fremont,  39  Neb. 
692  (58  N.  W.  415;  26  L.  R.  A.  698). 

608.  ( 1894. )  While  the  courts  have 
power  to  inquire  into  tbe  reasonableness  of 


Digitized  by 


S609 


MUNICIPAL  CORPORATIONS. 


IfSl 


the  fee  exacted  In  the  exercise  of  the  power 
to  regulate,  a  considerable  latitude  will  be 
allowed  for  the  exercise  of  legislative  dis- 
cretion over  the  subject.  Littlefleld  v.  State, 
42  Neb.  223  (60  N.  W.  724;  47  Am.  St.  Rep. 
697;  28  L.  R.  A.  588). 

609.  (1894.)  Where  authority  is  con- 
ferred upon  a  municipal  body  to  license 
and  regulate  a  business  or  occupation  as  a 
sanitary  measure,  such  power  must  be  exer- 
cised as  a  means  of  regulation  only,  and 
not  as  a  means  of  producing  revenue.  Lit- 
tlejield  v.  State,  42  Neb.  223  (60  N.  W.  724; 
47  Am.  St.  Rep.  697;  28  L.  R.  A.  588). 

610.  (1908).  When  an  ordinance  of  a 
city  lias  Invited  investments  and  expendi- 
tures, which  are  made  in  good  faith  and  In 
reliance  upon  it,  the  city  authorities.  If  the 
use  be  a  public  one,  cannot  arbitrarily  Im- 
pose by  subsequent  regulations,  without 
necessity  or  the  demands  of  public  conveo- 
lence,  additional  burdens  upon  the  company 
which  are  clearly  beyond  the  reasonable 
exercise  of  the  police  power.  (Hty  of  PlattM- 
mouth  V.  Nebraska  Telephone  Co.,  80  Neb, 
460  (114  N.  W.  588). 

——Lunch  standa. 

611.  (1S82.)  One  duly  licensed  by  a  vil- 
lage to  sell  articles  of  food  and  drink  within 
Its  limits  is  not  required  to  take  out  a  per- 
mit from  the  managers  of  a  camp-meeting 
located  within  the  limits  of  such  city  and 
subject  to  Its  ordinances.  Ex  parte  McNair, 
13  Neb.  195  (13  N.  W.  172;  42  Am.  St.  Rep, 
766). 

—  Sale  of  milk, 

612.  (1894.)  Authority  Is  conferred  by 
its  charter  upon  the  city  of  Omaha  to  license 
and  regulate  the  production  and  sale  of 
milk  within  its  limits,  and  It  may  lawfully 
exact  a  reasonable  license  fee  from  all  per- 
sons engaged  In  such  business.  LittlefieM 
V.  State,  42  Neb.  223  (60  N.  W.  724;  47  Am. 
St  Rep.  697;  28  L.  R.  A.  588). 

613.  (1894.)  An  ordinance,  within  the 
power  of  the  city,  to  regulate  the  production 
and  sale  of  milk,  will  be  upheld  when  in- 
tended as  a  police  regulation,  and  the  rev- 
enue derived  thererrom  Is  not  dispropor- 
tionate to  the  cost  of  Issuing  the  license  and 
the  regulation  of  the  business.  Littlefleld 
V.  State.  42  Neb.  223  (60  N.  W.  724;  47  Am. 
St  Rep.  697;  28  L.  R.  A.  588). 

—  Bailroads. 

614.  (1898.)  An  ordinance  Imposing  an 
occupation  tax  on  each  railroad  within  dty 


limits  is  not  reinignaat  to  the  constitation. 
City  of  7ork  v.  OhictHfO,  B.  4  Q.  R.  Co.,  H 
Neb.  672  (76  N.  W.  1(«5). 

 Billiard  and  pool  halls. 

615.  (1898.)  Under  section  68.  article 
II,  chapter  13a,  Compiled  Statutes,  a  cl^ 
is  empowered  to  impose  an  occupation  tu 
on  billiard  and  pool  halls.  In  re  Langtton, 
55  Neb.  310  (75  N.  W.  828). 

616.  (1902.)  By  section  69.  article  I. 
chapter  14,  Compiled  Statutes  1901,  vll]^ 
trustees  mi^  raise  general  revenue  by  levy- 
ing and  collectlpg  a  license  tax  Qn  billiard 
and  pool  halls.  Morgan  v.  Btate,  64  Nebi 
369  (90  N.  W.  108>. 

«17.  (1902.)  Under  secUon  46,  subdlrt 
slon  XII,  article  I,  chapter  14,  Q)mpiled 
Statutes  1901,  village  authorities  are  em- 
powered to  license  and  regulate  billiard 
and  pool-rooms.  Morffan  v.  State,  64  Neb. 
869  (90  N.  W.  108). 

618.  (1908.)  In  1904  the  city  of  Lexing- 
ton passed  an  ordinance  Imposing  an  occu- 
pation tax  on  the  business  of  keeping  bil- 
liard and  pool-lialls.  On  May  26,  1906,  a 
second  ordinance  went  into  effect  requiring 
the  keeper  of  billiard  and  pool  halls  and 
bowling  alleys  to  apply  to  tiie  mayor  and 
dty  council  for  a  license  to  conduct  tbe 
business.  Held,  That  a  party  who  bad  paid 
the  occupation  tax  required  by  the  ordi- 
nance of  1904,  prior  to  the  ordinance  of 
1906  going  Into  effect,  was  not  entitled  to 
an  Injunction  to  restrain  the  officers  of  the 
dty  from  prosecuting  him  tor  coaductlag 
his  business  without  a  license.  McCarter 
V.  City  of  Lexington,  80  Neb.  714  (116  N. 
W.  303). 

 Telegraph  companies, 

619.  (1894.)    A  dty  of  the  second  diss 

may  impose  an  occupation  tax  on  telegraph 
companies  for  the  privilege  of  transacting 
business  within  the  city;  and  the  fact  that 
messages  are  received  from  other  points 
does  not  invalidate  the  ordinance.  Wettern 
Union  Telegraph  Co.  v.  OUy  of  Frvmont,  39 
Neb.  692  (58  N.  W.  415). 

620.  (1895.)  Municipal  corporations  mar 
Impose  upon  telegraph  companies  doing 
business  within  the  city  limits  taxes  for  In- 
trastate messages.  Western  VnUm  Tele- 
ifraph  Go.  V.  City  of  Fremont,  43  Neb  499 
61  N.  W.  724;  26  L.  R.  A.  698). 

621.  (1903).  A  village  may  impose  a 
reasonable  occupation  tax  upon  telegrapb 
companies  doing  business  within  tbe  Tillage- 
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Wettern  Union  Telegraph  Co.  v.  YiUage  of 
Wakefield,  69  Neb.  272  (95  N.  W.  659). 

622.  (1903.)  An  occupation  tax  on  tele- 
graph companies  by  a  village  should  be  so 
restricted  as  to  not  Include  tmy  Interstate 
iiuslness  or  business  of  the  government  of 
the  United  States  transacted  by  such  com- 
pany. Western  Union  Telegraph  Co.  v.  Vil- 
lage of  Wakefield,  69  Neb.  272  (96  N.  W. 
«59). 

623.  (1903.)  Where  a  village  ordinance 
imposes  a  tax  on  the  business  of  a  telegraph 
company,  transacted  for  the  government  of 
the  United  States,  it  is  In  violation  of  the 
provisions  of  the  constitution  of  the  UnltAd 
States,  and,  ther^ore,  void.  Western  Union 
Telegraph  Co.  v.  Village  of  Wakefield,  69 
Neb.  272  (95  N.  W.  669). 

—  Insurance  companies. 

624.  (1897.)  Chapter  38,  Session  Laws 
1895,  autborizing  the  imposition  of  a  license 
tax  on  insurance  companies  for  the  pur- 
pose of  maintaining  volunteer  flre  depart- 
ments, cannot  be  construed  as  In  any  way 
extending  or  modifying  the  powers  of  cities 
of  the  second  class  In  that  particular,  be- 
cause to  so  construe  It  would  render  the 
act  in  conflict  with  section  11,  article  III  of 
the  constitution.  German-American  Fire 
Ins.  Co.  V.  City  of  Minden,  61  Neb.  870  (71 
N.  W.  995). 

625.  (1897.)  By  force  of  chapter  14, 
article  I,  Compiled  Statutes,  cities  of  the 
second  class  have,  independently  of  the  act 
of  1895,  power  to  impose  an  occupation  tax 
on  flre  insurance  companies  doing  business 
within  the  city  and  to  apply  the  proceeds  of 
that  tax  to  the  maintenance  of  volunteer 
flre  departments.  Oerman-American  Fire 
Ins.  Co.  V.  City  of  MinAen,  61  Neb.  870  (71 
N.  W.  995). 

626.  (1S97.)  The  payment  of  an  occu- 
pation tax  cannot  be  required  by  a  city  of 
the  second  class  from  an  insurance  com- 
pany, as  a  condition  precedent  to  doing 
business,  nor  can  paymept  of  the  tax  be 
enforced  by  punishing,  criminally,  persons 

*  who  do  business  without  first  paying  the 
tax.  Qerman-Amerif^n  Fire  Ins.  Co.  v.  City 
of  Minden,  51  Neb.  870  (71  N.  W.  995). 

If anuf acture  of  artificial  stone. 

627.  (1908.)  The  provisions  of  an  ordi- 
nance to  license  and  regulate  the  business 
of  constructing  artificial  stone,  asphalt  and 
other  composite  walks  examined,  and  found 


unreasonable  and  void.  Ctray  v.  City  of 
OmoAo.  80  Neb.  626  (114  N.  W.  600). 

628.  (1908.)  Where  there  is  no  express 
power  granted  to  a  city  to  license  or  regu- 
late the  business  of  constructing  artificial 
stone,  asphalt  or  other  composite  walks,  it 
cannot  be  implied  from  the  grant  of  author- 
ity to  construct  and  rei»iir  walks  of  such 
material  and  in  such  manner  as  the  mayor 
and  council  may  deem  necessary.  Oray  v. 
City  of  Omaha,  80  Neb.  626  (114  N.  W.  600). 

B.  Violation  and  Enforcement  and 
Begulation. 
Rlg^t  of  Jury  trial  in  prosecution  for 
violating  ordinance,  see  /ury.  1 66. 

Duty  of  mayor  and  police. 

629.  (1904.)  The  statutes  of  this  state 
require  the  nu^ror  and  chief  ftf  police  of 
such  city  to  actively  Interfere  to  prevent 
or  stop  open  violations  of  law.  Moores  v. 
State,  ex  rel.  Dunn.  71  Neb.  622  (99  N.  W. 
249;  116  Am.  St.  Rep.  606). 

Mandamus  to  compel  officers  to  act. 

630.  (1904.)  The  supreme  court  refused 
to  issue  a  writ  of  mandamus  to  the  mayor 
and  chief  of  police  of  Omaha  to  compel 
them  to  cause  the  arrest  of  persona  selling 
intoxicating  liquor  on  Sund^,  the  ground 
of  such  refusal  being  that  the  proceeding 
could  be  had  more  promptly  and  economi- 
cally In  the  district  court,  which  had  con- 
current jurisdiction.  State  ex  rel.  Dunn, 
V.  Moore*.  72  Neb.  6  (99  N.  W.  842). 

Criminal  prosecution. 

-  ■ .  — ■  Nature  of  suit  for  penalty. 

631.  (1907.)  Where  an  act  is  not  crimi- 
nal under  the  laws  of  the  state,  a  municipal 
ordinance  will  not  make  it  so,  and  an 
action  to  recover  a  penalty  prescribed  by 
a  municipal  ordinance  on  acount  of  an  act 
not  criminal  by  the  general  law  of  the 
state  but  forbidden  by  such  ordinance,  is 
a  civil  action.  Peterson  v.  State,  79  Neb. 
132  (112  N.  W.  306). 

Bight  to  Jury  triaL 

632.  (1889.)  The  provision  of  a  city 
charter  requiring  the  police  judge  of  such 
city  to  hear  prosecutions  for  violations 
thereof  without  a  jury,  is  not  In  violation 
of  the  constitutional  provision  that  "the 
right  of  trial  by  jury  shall  remain  inviolate," 
such  prosecutions  being  of  a  gua«i-crlminal 
nature,  and  for  acts  which  are  not  made  by 
the  criminal  laws  of  the  state,  or  are  made 
offenses  only  for  the  better  protection  of  the 
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bealth  and  peace  of  the  municipality  in  the 
exercise  of  its  police  power.  Liberman  v. 
Btate,  26  Neb.  4fi4  (4S  N.  W.  419;  18  Am.  St 
Rep.  791). 

 Payment  of  license  under  prior  or- 
dinance as  detoise. 

633.  (1908.)  Payment  of  an  occupation 
license  under  a  prior  ordinance  Is  not  a 

defense  to  a  prosecution  for  operating  a 
billiard-ball  without  a  license  as  provided 
for  by  a  second  ordinance.  McCarter  v. 
City  of  Lexington,  80  Neb.  714  (115  N.  W. 
303). 

 Parties  plaintiff. 

634.  (1875.)  A  prosecution  for  the  Tiolar 
tlon  of  a  city  ordinance  should  run  In  the 
name  of  "The  People  of  the  State  of  Ne- 
braska," and  not  in  the  name  of  the  dty. 
City  of  firownvtlle  v.  Coofe,  4  Neb.  101. 

——Burden  of  proof. 

635.  (1907.)  A  prosecution  for  the  viola- 
tion of  a  city  ordinance,  which  does  not 
embrace  any  offense  made  criminal  by  the 
laws  of  the  state,  while  in  form  a  criminal 
prosecution,  is.  in  fact,  a  civil  proceeding  to 
recover  a  penalty,  and  clear  and  satisfactory 
proof  that  the  ofTense  has  been  committeil 
is  sufGcleot  to  sustain  a  conviction.  Proof 
beyond  a  reasonable  doubt  is  not  required. 
Peteraon  v.  State,  79  Neb.  132  (112  N.  W. 
306). 

———Costa  and  fees. 

636.  (1903.)  Fees  of  offlcers  and  wit- 
nesses for  services  rendered  In  a  prosecu- 
tion for  the  violation  of  an  ordinance  of  a 
city,  either  In  police  court  or  in  district 
court  upon  appeal,  can  not  be  collected  from 
such  city,  unless  their  payment  by  tbe 
city  Is  required  by  statute  or  by  ordinance 
authorized  by  statute.  KretUler  v.  city  of 
Fremont,  69  Neb.  762  (96  N.  W.  616). 

637.  (1890.)  The  taking  of  an  appeal 
from  a  conviction  had  before  a.  magistrate 

for  the  violation  of  a  village  ordinance,  ia 
a  waiver  of  the  errors  committed  on  the 
trial  before  such  magistrate.  Bailey  v. 
State,  30  Neb.  855  (47  N.  W.  208). 

638.  (1908.)  The  right  of  appeal  given 
by  section  324  of  the  criminal  code  applies 
to  cases  prosecuted  for  the  violation  of 
village  ordinances  pursuant  to  the  provi- 
sions of  section  52,  article  I,  chapter  14, 
Compiled  Statutes  1907.  Ruffing  v.  State, 
80  Neb.  6S6  (114  N.  W.  583). 


639.  (1908.)  Where  a  defendant  li 
prosecuted  before  a  Justice  of  the  peace  by 
complaint  and  warrant  for  the  viol  tioa  of 
a  village  ordinance,  and  the  a:t8  ciiaiiEed 
are  misdemeanors  under  the  laws  of  tlie 
state,  such  defendant  has  no  right  of  tp- 
peal  under  section  1006  of  the  code  from  a 
judgment  finding  him  guilty.  RulJlng  v. 
State,  80  Neb.  555  (114  N.  W.  583). 

640.  (1908.)  Pending  an  appeal  under 
section  324  of  the  criminal  code  from  a 
Judgment  of  a  magistrate,  the  district  coart 
may  permit  the  filing  of  an  amended  com- 
plaint which  does  not  essentially  nor  mater* 
iaily  alter  the  original  charge.  Ru/^ng  c. 
State,  80  Neb.  565  (114  N.  W.  583). 

IX.  USB  AND  KEOUI^ATZON  07  PUB- 
LIC PLACES,  FBOPEBTT 
AND  WOBES. 

A.  Streets  and  Other  Public  Places. 

Use  of  land  donated  for  partlcalar  piiz> 

pose. 

641.  (1898.)  Power  of  a  city  to  rhange 
to  a  particular  use  land  dedicated  to  the 
public  for  a  different  purpose,  denied. 
Tukey  V.  City  of  Omaha,  54  Neb.  370  (74  N. 
W.  613:  69  Am.  St.  Rep.  711). 

Title  to  fee  of  streets. 
Acquiring  easement  in  street,  see  EaM- 

merits  H  12. 

642.  (1896.)  The  fee  of  streets  Is  vested 
In  the  municipalities,  and  sidewalks  are 
parts  of  the  streets.  Davis  v.  City  of  OmaAe. 
47  Neb.  836  (66  N.  W.  859). 

643.  ( 1898. )  The  fee  to  a  street  dedicated 
to  a  city  vesta  In  the  public.  Jaynes  v. 
OmaJia  Street  R.  Co.,  63  Neb.  631  (74  N. 
W.  67;  39  L.  R.  A.  751). 

644.  (1901.)  Where  a  city  appropriates 
lands  of  an  individual  for  a  street  the  title 
to  the  fee  vests  In  the  city.  City  of  Omaha 
V.  Reaick,  61  Neb.  163  (85  N.  W.  46). 

645.  (1902.)  Where  a  village  board, 
acting  by  tirtue  of  subdivision  XXVII,  sec- 
tion 69.  article  I,  chapter  14,  C!ompIled  Stat- 
utes, vacates  a  street,  avenue,  alley  or  lane, 
the  land  within  such  street  or  alley  reverts 
to  the  owners  of  the  adjacent  real  estate, 
one-half  on  each  side  thereof.  Tillage  of 
Bellevue  v.  Bellevue  Improvement  Co.,  65 
Neb.  52  (90  N.  W.  1002). 

646.  (1906.)  A  municipality  holds  th» 
title  to  s.reets  and  alleys  In  trust  for  tbe 
purpose  for  which  they  were  dedicated.  City 
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of  Bouih  Omaha  v.  Omaha  B.  d  T.  R.  Co., 
76  Neb.  718  (107  N.  W.  988). 

Quieting  title  to  street. 

647.  (1898.)  Where  a  city  asserts  the 
existence  oC  a  public  street,  and  seeks  to 

have  its  title  thereto  quieted  and  confirmed 
rs  asainst  the  general  owner  of  tbe  land,  it 
must  filiow  affirmatively  every  tact  essen- 
tial to  the  establishment  of  its  claim.  LeuHs 
V.  dtp  of  Lincoln,  55  Neb.  1  (75  N.  W. 
134). 

648.  (1907.)  The  general  statute  of  Um- 
ita'ions  has  no  application  to  an  action 
brought  by  a  city,  town,  or  village  for  the 
recovery  of  the  title  or  possession  to  a  pub- 
lic road,  street,  alley,  or  other  public 
ground.  City  of  Lincoln  v.  McLaughlin,  79 
Neb.  74  (112  N.  W.  363). 

Vacatlngf  streets. 

649.  (1890.)  A  mtinlcipaUty  has  tbe 
power  to  Tacate  streets,  and  title  to  latter 
does  not  revert  to  abutting  owner,  but  vests 
In  municipal  corporation.  Lindsay  v.  City 
«/  Omaha,  30  Neb.  512  (46  N.  W.  627;  27 
Am.  St.  Rep.  416). 

660.  (1890.)  In  an  action  by  a  property 
owner  to  enjoin  a  proposed  vacation  of  a 
street  abutting  on  his  lots.  In  conformity  of 
a  plan  to  make  all  streets  uulform,  no 
grounds  for  equitable  relief  being  shown  an 
Injunction  Is  denied.  Lindsay  v.  City  of 
Omaha,  30  Neb.  612  (46  N.  W.  627;  27  Am. 
St.  Reft.  416). 

651.  (1902.)  That  vacation  proceedings 
are  had  by  a  village  board  at  tbe  instance 
and  request,  and  primarily  for  the  benefit, 
of  certain  owners  whose  property  would  be 
benefited  by  such  vacation,  is  not  ground 
for  declaring  tbe  vacation  ordinance  void. 
Tillage  of  Bellevue  v,  Sellevue  /mproffs* 
ment  Co,,  65  Neb.  62  (90  N.  W.  1002). 

$52.  (1902.)  Where  a  village  board,  act- 
Ing  under  the  provisions  of  subdivision 
XXVIII.  section  69,  article  I,  chapter  14. 
Compiled  Statutes,  annuls,  vacates  or  dis- 
continues any  street  or  alley,  and  by  ordi- 
nance declares  such  vacation  to  be  ex- 
pedient tor  the  public  good,  and  all  the 
provisions  of  the  statute  are  observed,  such 
action  by  the  board  bos  all  tbe  force  and 
oftect  of  a  Judgment  Tillage  of  BeUevue  v. 
Bellevue  Improvement  Co.,  66  Neb.  52  (90 
N.  W.  1002). 

663.  (1902.)  That  certain  abutting  prop- 
«rty  owners  affected  by  tbe  vacation  of 
atreets  and  alleys,  who  have  acquiesced  in 
such  vacation,  were  not  given  notice  of  the 


proposed  vacation  Is  not  ground  for  hold- 
ing tbe  ordinance  vacating  the  streets  void. 

Tillage  of  BeUevue  v.  Bellevue  Improve- 
ment Co.,  65  Neb.  52  (  90  N.  W  1002). 

654.  (1902.)  Where  the  legislature  has 
vested  In  a  subordinate  board  discretionary 
power  to  vacate  streets  and  alleys  of  a  vil- 
lage, the  courts  will  not  ordinarily  look  Into 
the  motives  influencing  such  board  in  doing 
a  discretionary  act.  Tillage  of  Bellevue  v. 
Bellevue  Improvement  Co.,  65  Neb.  52  (90 
N.  W.  1002). 

655.  (1902.)  Only  such  irregularities  as 
are  jurisdictional  In  their  nature  will  ren- 
der proceedings  by  a  village  board  In  vacat- 
ing streets  and  alleys  void.  Tillage  of  Belle- 
vue V.  Bellevue  Improvement  Co.,  66  Neb.  62 
(90  N.  W.  1002). 

656.  (1907.)  Where  a  city  council,  act- 
ing under  the  provisions  of  subdivision 
XXVII,  section  69,  arUcle  I.  chapter  14, 
Complied  Statutes,  vacates  a  street  or  any 
l?art  thereof,  and  by  ordinance  declares  such 
vacation  to  be  expedient  for  the  public  good, 
and  all  the  provisions  of  tbe  statute  are  ob- 
served, such  action  by  tbe  council  has  all 
the  force  and  effect  of  a  judgment,  and  Ir- 
regularities not  Jurisdictional  In  their  char- 
acter will  not  invalidate  the  vacation.  En- 
dera  v.  Friday,  78  Neb.  510  (111  N.  W.  140). 

-'  Damages  for  vacating. 
667.  (1890.)  The  owner  of  city  property 
is  entitled  to  dami^ws.  in  addition  to  that 
suffered  by  the  community  at  large,  for  the 
vacating  of  a  street  abutting  on  hU  prop- 
erty. Lindsay  v.  City  of  Omaha,  30  Neb. 
512  (46  N.  W.  627;  27  Am.  St  Rep.  416). 

658.  (1890.)  Where  a  city,  upon  vacat- 
ing a  street  appoint  appraisers  to  assess 
the  damages  arising  therefrom,  such  ap- 
praisement Is  presumed  to  be  adequate  for 
that  purpose.  Lindsay  v.  City  of  Omaha,  30 
Neb.  512  (46  N.  W.  627;  27  Am.  St  Rep. 
415). 

659.  (1907.)  Where  a  part  of  a  street  Is 
vacated,  the  general  rule  is  that  only  those 
property  owners  whose  property  abuts  upon 
tbe  vacated  part  of  the  street,  and  who  are 
thus  cut  off  from  access  to  their  property, 
are  entitled  to  damages  on  account  of  such 
vacation.  Enders  v.  i-riday,  78  Neb.  513 
(111  N.  W.  140). 

Duty  of  abutting  owner  to  repair  side- 
walk. 

660.  (1896.)  The  law  does  not  make  It 
the  duty  of  a  lot  owner  to  build,  maintain. 
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or  repair  tbe  sidewalks— being  part  of  tbe 
streets— In  front  of  his  premises.   Davit  v. 

City  of  Omaha,  47  Neb.  836  (66  N.  W.  859). 

661.  (1896.)  A  general  permission  or  li- 
cense given  by  a  city  to  a  lot  owner  to  build 
or  repair  a  sidewalk  on  his  premises  will 
continue  until  revoked  by  the  city,  either 
expressly  or  by  such  conduct  on  Its  part  as 
authorizes  an  inference  of  revocation.  Davit 
V.  City  of  Omaha,  47  Neb.  836  (66  N.  W. 
859). 

662.  (1896.)  A  municipal  corporation 
may  employ  such  agency  as  it  sees  fit  in  the 
construction  or  repair  of  its  streets  and 
Bidewaliis,  and  may  license  or  permit  a  lot 
owner  to  buUd  or  repair  a  sidewalk  In  front 
of  his  premises  under  Its  direction.  Davit 
V.  City  of  Omaha,  47  Neb.  836  (66  N.  W. 
859). 

663.  (1896.)  The  law  of  this  state  de- 
volves upon  the  various  municipal  corpora- 
tions thereof  the  duty  of  at  all  times  keep- 
ing their  streets  and  sidewalks  in  a  reason- 
ably safe  condition  for  travel  by  the  public, 
and  no  municipal  corpwation,  by  any  act 
of  its  own,  can  devolve  this  duty  on  an- 
other so  as  to  relieve  Itself  from  a  liability 
resulting  from  Its  failure  to  perform  such 
duty.  Davis  v.  City  of  Omaha,  47  Neb.  836 
(66  N.  W.  869). 

664.  (1902.)  A  Statute  Imposing  upon 
lot  owners  in  a  city  the  duty  of  repairing 
sidewalks  In  the  public  streets  adjacent  to 
their  premises,  violates  no  provision  of  the 
constitution  and  is  a  legitimate  exercise  of 
the  police  power  of  the  state.  City  of  Lin- 
coln V.  Janesch,  63  Neb.  707  (89  N.  W.  280; 
93  Am.  St  Rep.  478;  56  L.  R.  A.  762). 

666.  (1902.)  Statutory  provisions  giving 
the  mayor  and  council  and  street  commis- 
sioner complete  jurisdiction  and  control  over 

streets  and  sidewalks,  requiring  abutting  lot 
owners  to  build  and  repair  sidewalks  In  ac- 
cordance with  notice  from  the  city  authori- 
ties, and  making  such  owners  liable  for  all 
damages  resulting  from  defective  walks, 
construed;  and  held  not  to  Impose  on  abut- 
ters an  absolute  duty  to  repair  on  their  own 
motion,  but  only  a  duty  to  repair  after  be- 
ing notified  so  to  do  by  said  authorities. 
City  of  Lincoln  v.  Janesch,  63  Neb.  707  (89 
N.  W.  280;  93  Am.  St  Rep.  478;  66  L.  R. 
A.  762). 

ObstmetlonB. 

666.  (1883.)  Temporary  obstructions  In 
a  street,  which  are  reasonable  and  necessary 


for  the  erection  of  a  building  upon  an  td- 
Joining  lot,  do  not  constitute  a  nulsaoe^ 
provided  they  are  not  unreasimabty  pro- 
longed. State,  ex  rel.  Beattly,  v.  City  of 
Omaha,  14  Neb.  265  (15  N.  W.  210;  45  Am. 
Rep.  108). 

667.  (1889.)  In  an  action  by  a  vllli^ 
against  the  occupant  of  an  alleged  aller,  to 
enjoin  him  from  obstructing  the  same,  there 
was  no  testimony  tending  to  show  the  actual 
location  on  the  ground  of  such  alley,  nor 
was  the  original  plat  produced  or  accounted 
for,  and  the  copy  introduced  In  evidence 
showing  an  alley  on  the  block  In  question, 
was  shown  to  be  unreliable  In  the  width  of 
tbe  lots  in  the  block  In  controversy,  and  in 
marking  an  alley  on  the  block  Immediately 
east,  where  It  was  conceded  there  was  none. 
Held,  That  there  was  a  failure  of  proof  to 
show  the  existence  of  an  alley  at  the  place 
indicated.  Tillage  of  Sterling  v.  Peanony 
26  Neb.  684  (41  N.  W.  653). 

668.  (1897.)  B^dence,  though  conflict- 
li^,  heJd  BuflBdent  to  sustain  a  decree  en- 

Jolning  defendant  from  obstructing  an  al- 
ley. Ryley  V.  Bandean,  60  Neb.  Ill  (69  N. 
W.  761). 

669.  (1902.)  Injunction  will  not  He  to 
restrain  owners  of  property  abutting  upon 
Streets  from  appropriating  the  land  within 
such  streets,  who,  in  doing  so,  are  acting 
upon  the  faith  of  an  ordinance  presumably 
valid,  passed  by  the  village  hoard  under  the 
provisions  of  subdivision  XXVIII,  section 
69,  article  I,  chapter  14,  Compiled  Statutes. 
TilUtge  of  Beliewte  v.  Bellevue  Improve- 
ment Co.,  66  Neb.  62  (90  N.  W.  1002). 

670.  (1907.)  The  court  will  not  pre- 
sume that  under  an  ordinance  which  re- 
quires street  railway  companies  and  other 
corporations  holding  franchises  to  use  the 
streets  of  the  ci^  to  file  an  triplication  for 
a  i>ermlt  before  entering  upon  and  (dwtniet- 
ing  the  streets,  and  which  requires  the  ap- 
plicant to  file  specifications  of  the  manner 
in  which  the  work  is  to  be  constructed,  and 
to  fix  the  location  thereof,  and  requires  It 
to  give  bond  and  hold  the  city  harmless  for 
damages  caused  by  tbe  proposed  work,  ud 
which  gives  the  city  council  power  to  giant 
or  refuse  such  permit,  the  city  authoritieB 
will  act  arbitrarily  or  abuse  their  discre- 
tion, but  will  presume  that  the  ordinance 
will  be  construed  according  to  Its  legal  ef- 
fect, and  that  If  the  proper  condiUwu  axe 
met  the  permit  will  not  be  refused.  Ktf^ 
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Neb.  325  (110  N.  W.  986). 

671.  (1907.)  An  ordSnance  of  a  city, 
which  requires  street  railway  companies 
and  other  corporations  holding  franchises 
to  use  the  streets  of  the  city  to  flle  an  ap- 
plication for  a  peimlt  before  entering  upon 
and  obstructing  the  streets,  and  wblch  re- 
quires the  applicant  to  file  specifications  of 
the  manner  In  wblch  the  work  Is  to  be  con- 
structed, and  to  fix  the  location  thereof, 
and  requires  It  to  give  bond  to  hold  the 
cily  harmless  for  'damages  caused  by  the 
proposed  work,  and  which  gives  ttae  dty 
council  power  to  grant  or  refuse  such  pei^ 
mit.  Is  not  invalid  as  interfering  with  or 
violating  the  franchise  rights  of  the  com- 
pany In  the  streets.  Btate,  ex  rel.  LtncoJn 
Traction  Co.,  t».  Frost,  78  Neb.  .325  (UO  N. 
W.  986). 

Enjoining  cutting  down  trees. 

672.  (1901.)  An  allegation  In  an  action 
against  a  city  to  restrain  the  latter  from 

cutting  down  trees  along  a  proposed  street, 
"nor  did  said  plat  contain'  a  dedication  to 
the  public  use  of  the  streets,  avenues  and 
alleys  Indicated  on  said  plat"  does  not  al- 
lege a  fact  but  a  conclusion  of  the  pleader 
and  la  not  admitted  by  a  general  demurrer. 
Bellevue  Improvement  Co.  v.  Kayaer,  1 
Unof.  63  (95  N.  W.  499). 

673.  (1901.)  Petition  In  an  action  for 
Injunction  to  restrain  a  city  from  rutting 
down  trees  along  a  proposed  street  alleging 
the  making  and  filing  of  a  village  plat  prior 
to  1879  and  alleging  no  specific  defect  In  It 
except  lack  of  witness  and  acknowledgment 
does  not  state  facts  sufficient  to  indicate 
that  the  fee  title  of  Its  streets  Is  not  In  the 
village.  Bellevue  Improvement  Co.  V,  Kay- 
ter,  1  Unof.  63  (95  N.  W.  499). 

Bight  to  enjoin  laying  gas  mains. 

674.  (1903.)  A  private  Individual  can- 
not maintain  an  action  to  prevent  gas 
mains  being  laid  in  the  streets  of  a  city 
unless  he  plead  and  prove  that  some  special 
injury  will  result  to  him.  Ray  v.  Colby  i£ 
TenneVt  5  Unof.  151  (97  N.  W.  691). 

Excluclve  use  of  street. 

675.  (1889.)  In  an  action  by  a  tele- 
phone company  to  restrain  an  electric  light 
company  from  erecting  its  poles  and  wires 
In  the  same  street  with  those  of  plaintiff, 
where  It  was  found,  upon  sufficient  evidence 
that  defendant  had  a  prior  right  to  the 
street,  and  where  it  is  shown  on  the  trial. 


torneys  and  vltnesses,  that  nearness  of  tel- 
ephone wire  would  not  Impair  usefulness  of 
electric  light  wire,  and  no  affirmative  relief 
is  sought,  either  by  answer  or  at  trial,  de- 
cree restraining  plaintiff  from  placing  Its 
wires  near  those  of  defendant,  to  that  ex- 
tent vacated.  Nebraska  Telephone  Co.  v. 
York  Oaa,  etc.,  Co.,  27  Neb.  284  (43  N.  W. 
126). 

676.  (1889.)  I^  an  action  by  a  tele- 
phone company,  to  enjoin  an  electric  light 
company  from  erecting  its  poles  and  wires 
on  the  same  street  with  tbe  telephone  wires; 
where  It  is  shown  that,  before  construction 
of  latter,  defendant,  under  an  ordinance 
duly  passed,  had  constructed  its  plant  and  a 
part  of  Its  line  upon  said  street;  had  de- 
cided upon  public  grounds  which  It  would 
occupy,  given  notice  of  the  tact  to  plaintiff 
(whose  officers  expressed  their  aproval), 
commenced  the  erection  of  its  line  on  the 
designated  route,  when  plaintiff  erected  Its 
poles  and  wires  thereon  and  completed  said 
line  immediately  thereafter;  the  finding  of 
the  district  court,  that  defendant  first  occu- 
pied the  street,  is  sustained  by  the  evidence, 
and  the  injunction  properly  refused.  Ne- 
Iraaka  Telephone  Co.  v.  York  Qas,  etc.,  Co., 
27  Neb.  284  (43  N.  W.  126). 

677.  (1898.)  The  dedication  of  streets 
in  a  platted  addition  to  a  city  contemplates 
the  right  of  the  public  to  use  them  for  the 
purpose  of  passage  by  such  means  as  It  may 
see  fit  to  employ,  but  the  grant  does  not 
contemplate  that  one  may  exclusively  and 
permanently  appropriate  a  portion  of  a 
street  to  the  exclusion  of  the  remainder  of 
the  public.  Jaynes  v.  Omaha  Street  B.  Co., 
53  Neb.  631  (74  N.  W.  67;  39  L.  R.  A.  751). 

678.  (1898.)  Whether  the  use  made  of  a 
street  is  an  additional  burden  upon  the 
easement  does  not  depend  upon  the  moUve 
power  which  moves  the  vehicles  employed 

in  such  use,  but  depends  upon  whether  the 
vehicle  and  appliances  used  in  and  neces- 
sary to  effectuate  the  purpose  permanently 
and  exclusively  occupy  a  portion  of  the 
street  to  the  continued  exclusion  of  the  rest 
of  the  public  therefrom.  Jaynes  v.  Omaha 
Street  R.  Co.,  53  Neb.  631  (74  N.  W.  67). 

679.  (1908.)  A  city  ordinance  extend- 
ing to  a  telephone  company  the  right  to  use 
the  streets,  alleys  and  public  grounds  of  the 
city  in  the  construction,  operation  wd 
maintenance  of  its  plant  or  system,  and 
which  does  not,  in  any  of  its  provisions,  In- 
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dlcate  an  attempt  to  exclude  other  like  cor- 
porations or  companies  from  s  like  privilege, 
is  not  the  grant  of  an  exclusive  right  or 
privilege.  City  of  Plattsmouth  v.  Nebraska 
Telephone  Co.,  80  Neb.  460  (114  N.  W.  588). 

Grant  of  rights  to  nse  streets. 

C80.  (1883.)  The  authorities  of  a  city 
have  no  power  to  authorize  a  railroad  com' 
i:any  to  permanently  appropriate  and  ob- 
struct a  portion  of  a  street  without  compen- 
Bation  to  such  lot  owners  abutting  thereon 
aa  are  specially  Injured  thereby.  Burling- 
ton (£  M.  a.  R.  Co.  V.  Reinhaclcle,  15  Neb, 
279  (18  N.  "W.  69;  48  Am.  Rep.  342). 

681.  (1898.)  The  authority  to  grant  a 
franchise  to  lay  gas  pipes  and  mains  In 
fitreets  is  not  restricted  to  persons  or  com- 
panies authorized  to  erect  works  within  the 
city  for  the  manufacture  of  gas,  nor  need 
such  franchise  be  limited  to  the  period  of 
Ave  years.  Sharp  v.  City  of  South  Omaha, 
53  Neb.  700  (74  N.  W.  76). 

682.  (1898.)  It  is  within  the  power  of 
cities  of  the  first  class  having  less  than  25,- 
000  Inhabitants  to  grant  the  right  to  a  gas 
company  to  lay  and  m^ntain  its  pipes  and 
mains  under  the  streets  and  other  highways 
of  the  city  for  the  purpose  of  supplying  its 
inhabitants  with  gas,  and  to  regulate  the 
chaise  therefor.  Sharp  v.  City  of  South 
Omaha,  53  Neb.  700  (74  N.  W.  76). 

CSS.  (1898.)  Subdivision  XV,  section  68, 
article  II,  chapter  13°,  Compiled  Statutes, 
is  not  a  restriction  upon  subdivision  XVI, 
but  a  concurrent  provision  relating  to  an- 
other subject — the  former  to  laying  mains 
on  the  streets;  the  latter  to  lighting  the 
streeets.  Sharp  v.  City  of  South  OmaAo,  53 
Neb.  700  (74  N.  W.  76). 

684.  (1908.)  The  authorities  of  a  city 
or  Incorporated  town  or  village  may  grant 
to  a  telephone  company  the  use  of  the 
streets,  alleys  and  public  grounds  of  the  mu- 
nicipality for  constructing  and  malntsinlng 
a*  telephone  system  therein,  such  use  of  the 
streets,  alleys  and  public  grounds  being  for 
a  public  purpose.  City  of  PJattimouth  v. 
Nebraska  Telephone  Co.,  80  Neb.  460  (114 
N.  W.  588). 

 Proof  of  e^ant. 

685.  (1904.)  When  a  city  ordinance  pre- 
scrltiee  that  permission  to  occupy  the  streets 
by  a  public  service  corporation  shall  be  ob- 
tained with  the  consent  of  the  mayor  and 
council,  such  consent  is  sufflclently  proved 
by  an  entry  In  the  record^  of  a  meeting  of 


the  council  presided  over  by  the  mayor,  re- 
citing that  a  motion  granting  it  was  offered 
by  a  member  and  adopted,  there  helos  noth- 
ing to  indicate  that  the  mayor  dissented. 
Nebragka  Telephone  Co.  v.  City  of  Fremont, 
72  Neb.  25  (99  N.  W.  811). 

 Forfeiture. 

686.  (1904.)  Forfeiture  of  the  fraaclitBS 
and  easements  of  a  public  service  eorpora- 
tion  in  the  streets  can  be  declared  and  en- 
forced only  by  a  court  of  competent  Juris- 
diction. The  city  claiming  a  forfeiture  can- 
not be  a  judge  in  Its  own  cause,  or  invade 
the  privileges,  or  destroy  the  property  of 
snch  a  corporation,  in  the  absence  of  judi- 
cial warrant  for  so  doing,  yebraaka  Tei$- 
phone  Co.  V.  City  of  Fremont,  72  Neb.  25  (99 
N.  W.  8in. 

Actions  for  wrongful  appropriation. 

687.  (1898.)  A  petition,  in  an  actionfor 
damages  against  a  street  railway  companj 
for  placing  poles  In  a  street,  charging  the 
existence  of  such  poles  Interferes  with  the 
use  of  platntlfTs  property,  and  depreciating 
the  value  of  the  same,  states  a  cause  of  t^ 
tlon.  Jaynea  v.  Omaha  Street  R.  Co.,  53 
Neb.  631  (74  N.  W.  67;  39  L.  R.  A.  751). 

Duty  of  dty  to  protect  streets. 

688.  (1903.)  It  Is  the  duty  of  a  city  to 
protect  Its  streets  and  alleys  from  UDlawfnl 

occupancy  and  molestation,  and  In  the  dis- 
charge of  this  duty  It  may  maintain  an  ac- 
tion to  test  the  legility  of  their  occupaicy 
and  molestation  by  any  one.  Ray  v.  Colby 
A  Tenney,  S  Unof.  151  (97  N.  W.  591). 

Poles  and  wires  additional  burdens. 

689.  (1898.)  It  seems  that,  by  reason  of 
article  I,  section  21,  of  our  constitution,  it 
is  not  ab^lutely  essential  that  tlie  poles 
and  wires  of  an  electric  street  railway  com- 
pany should  be  held,  as  a  matter  of  law,  to 
be  an  additional  burden  npon  the  easement 
In  order  to  entitle  the  abutting  lot-owner 
to  compensation  for  the  depreciation  to  his 
real  estate,  caused  by  the  permanent  and 
continued  presence  in  the  street  in  front 
thereof  of  such  poles  and  wires.  Jeynes  «• 
Omaha  Street  R.  Co.,  63  Neb.  631  (74  N.  W. 
67;  39  L.  B.  A.  751). 

690.  (1903.)  Poles  and  wires  which  per- 
manently and  exclusively  occupy  portions 
of  a  public  street  or  highway,  constitute  ai 
additional  burden  for  which  the  abuttin; 
owner  is  entitled  to  compensation  In  case  he 
is  damaged  thereby.  Bronaon  v.  AWon  Tel- 
ephone Co.,  67  Neb.  Ill  (98  N.  W.  201;  60 
U  R.  A.  609). 
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Injury  to  tree*      telephone  compauy. 

691.  (1903.)  Where  an  abutting  owner 
has  planted  trees  along  the  street  adja::ent 
to  his  property,  under  the  terms  of  a  city 
ordinance  pursuant  to  statuuory  provisions, 
a  telephone  company  which  removes,  de- 
stro}'s  or  injures  such  trees  in  erecting  poles 
and  wires  under  its  franchise.  Is  liable  for 
the  resulting  damage,  even  though  no  un- 
necessary injury  is  Inflicted.  Bronsoji  v.  Al- 
bion Teiephone  Co.,  67  Neb.  HI  (93  N.  W. 
201;  60  L.  R.  A.  609). 

Effect  of  restraining  interference  with  oc- 
cupancy of  street. 

692.  (1901.)  The  temporary  order  of  In- 
junction restraining  Interference  with  a  tel- 
ephone company's  use  of  a  street  held  not 
to  dispossess  the  defendant  city  of  its 
streets  and  alleys,  or  take  from  it  the  au- 
thority granted  by  law  to  control  and  regu- 
late the  use  thereof,  and  that  the  order  Is 
not  for  that  reason  void.  State,  ex  rel. 
Platttmouth  Telephone  Co.,  v.  Baker,  62 
Neb.  840  (88  N.  W.  124). 

Parks. 

693.  (1871.)  It  is  competent  and  proper 
for  the  legislature  to  validate  the  aeuon  of 
town  authorities,  in  modifying  the  location 
of  public  parks,  and  such  provisions  operate 
to  waive  the  ground  of  complaint  of  the 
public.  Kittle  v.  City  of  Fremont,  1  Neb. 
329. 

694.  (1897.)  The  term  "park"  means  a 
tract  of  land  within  or  near  a  town  or  city 
devoted  to  purposes  of  amusement,  pleasure 
or  exercise.  Ehmen  v.  Yillage  of  Oothen- 
burg,  50  Neb.  715  (70  N.  W.  237). 

B.  Sewers,  Drains,  and  Water  Supply. 
Water  companies,  see  Water  and  Water' 
courKS. 

Duty  of  city  to  provide  sewers. 

695.  (189S.)  The  law  does  not  impose 
npon  a  municipal  corporation  the  duty  of 
providing  drainage  for  private  property 
within  its  limits  to  prevent  an  inundation 
thereof  caused  by  the  owner  of  another  lot 
obstructing  a  water-course  by  filling  his 
own  lot  to  confrom  with  the  established 
grade  of  a  street.  City  of  Beatrice  v. 
Xnight,  46  Neb.  646  (63  N.  W.  838). 

Duty  to  provide  water  meters. 

696.  (1896.)  A  city  of  the  second  class 
having  le«a  than  5,000  inhabitants,  and 
nwnlng  and  maintaining  water-works,  caa- 
not  reQulre  an  inhabitant,  as  a  condition 


precedent  to  his  nse  of  water,  to  purcliase 
and  place  In  position,  at  his  own  expense,  a 
water-meter.  Albert  v.  Davis,  49  Neb.  579 
(68  N.  W.  945). 

Abandonmrat  of  sewer  or  drains. 

697.  (1904.)  When  a  city  makes  pro- 
vision by  sewers  or  drains  for  carrying  off 
the  surface  water.  It  may  not  discontinue 
or  abandon  the  same,  when  it  leaves  the  lot 
owner  In  a  worse  condition  than  be  would 
have  been  if  the  city  had  not  constructed 
such  drains.  McAdamt  v.  Oitjf  of  McCook, 
71  Neb.  789  (99  N.  W.  656). 

X.  TOATS. 
A.  Acts  or  Omissions  of  Agents  or  Officers. 
Liability  of  city  in  general. 

698.  (1900.)  An  action  cannot  be  main- 
tained against  a  dty  for  an  act  done  by  its 
officers  outside  the  actual  and  apparent 
scope  of  their  authority.  Wabaska  Electric 
Co.  V.  City  of  Wymore,  60  Neb.  199  (82  N. 
W.  626). 

699.  (1900.)  A  municipal  corporation  is 
liable  for  unauthorized  acts  of  its  offlcera, 
<»nstitutlng  trespass,  when  adopted  and  rat- 
ified by  other  officers  having  authority. 
City  of  Omaha  v.  Croft,  60  Neb.  57  (82  N. 
W.  120). 

700.  (1900.)  A  municipal  corporation  la 
not  civilly  liable  for  the  acts  of  Its  officers 
appointed  to  act  for  the  corporation,  which, 
In  their  nature,  are  wholly  and  necessarily 
outside  of  the  powers  of  such  officers;  but 
such  unauthorized  acts  may  be  adopted  and 
ratified  by  other  officers  of  such  corporation, 
acting  upon  a  matter  or  regarding  a  subject 
within  the  scope  of  their  general  powers 
and  authority,  although  such  unauthorized 
acts,  in  the  manner  performed,  constituted 
a  trespass;  and  when  so  adopted  and  rati- 
fied, the  corporation  would  be  liable  for  the 
damages  occasioned  thereby.  City  of  Omaha 
V.  Croft,  60  Neb.  57  (82  N.  W.  120). 

701.  (1900.)  If  municipal  officers,  un- 
der the  authority  of  the  corporatlop  to  open 
or  widen  streets  or  boulevards,  commit  a 
trespass  npon  and  seize  and  appropriate  pri- 
vate property  for  such  purposes,  without 
complying  with  the  statute  providing  for 
the  condemuation  of  such  private  property, 
the  corporation  is  liable  In  damages  there- 
for. City  of  Omaha  v.  Croft,  60  Neb.  57  (82 
N.  W.  120). 

702.  (1907.)  The  making.  Improving  and 
repairing  of  streets  by  a  municipal  corpora- 
tion relate  to  Its  corporate  interests  only, 
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and  It  Is  liable  for  the  wrongful  or  negli- 
gent acts  of  Its  agents  in  performing  sucb 
duties.  Burke  v.  City  of  South  Omaha,  79 
Neb.  7S3;  (118  N.  W.  241). 

703.  (1S08.)  By  accepting  the  special 
privileges  and  powers  of  taxation,  supervi- 
sion and  local  government,  cities  of  the  sec- 
ond class  and  villages  assume  the  duties, 
reBponsibilltles  and  liabilities  flowing  there- 
from and  incident  thereto  In  the  same  man- 
ner and  to  the  same  extent  as  any  other 
municipality;  and  such  special  privileges 
and  powers  constitute  a  sufficient  considera- 
tion for  the  obligations  and  liabilities  thus 
assumed.  Qoodrich  v.  University  Place,  80 
Neb.  774  (IIB  N.  W.  538). 

Ratification  of  vnanthorlBed  act. 

704.  (1900.)  The  question  of  ratification 
or  adoi>tlon  of  the  unauthorized  acts  of  the 
officers  of  a  municipal  corporation,  by  those 
having  authority  to  act  in  the  premises,  Is 
a  question  of  fact,  and,  when  properly  sub- 
mitted to  a  jury,  Its  finding  thereon  will  not 
be  disturbed  in  this  court.  If  supported  by 
Bufflclent  competent  testimony.  City  of 
Omaha  v.  Croft,  60  Neb.  57  (82  N.  W.  120). 

Acts  of  public  boards. 

705.  (1902.)  A  city  is  not  liable  for  the 
act  of  the  board  for  Inspection  of  buildings, 
in  wrongfully  tearing  down  a  condemned 
building.  Murray  v.  City  of  Omaha,  86  Neb. 
279  (92  N.  W.  299;  103  Am.  St.  Rep.  702). 

706.  (1902.)  A  municipal  corporation  1b 
not  to  be  held  liable  for  the  acts  of  an  Inde- 
pendent board,  constituted  by  the  charter  or 
by  general  law  to  perform  some  public  serv- 
ice from  which  the  municipality  derives  no 
special  advant^e  In  Its  corporate  capacity, 
on  the  ground  that  it  ratified  and  adopted 
them,  There  the  matters  involved  are  not 
within  the  scope  of  the  powers  conferred  on 
it  by  the  charter,  but  are  expressly  conBded 
to  the  board.  Murray  v.  City  of  Omaha,  66 
Neb.  279  (92  N.  W.  299;  103  Am.  St  Rep. 
702). 

707.  (1902.)  A  municipal  corporation  la 
not  liable  for  the  torts  of  an  Independent 
board,  constituted  by  the  charter  or  by  gen- 
eral law  to  perform  some  public  service 
from  which  the  municipality  derives  no 
special  advantage  In  its  corporate  capacity, 
even  though  the  duUea  Imposed  on  such 
board  might  have  been  Imposed  upon  the 
municipality,  and  its  members  are  appointed 
by  the  municipal  government  under  the  pro- 
Tislons  of  the  charter  or  law.   Murray  v. 


City  of  Omaha,  66  Neb.  279  (92  N.  W.  299; 
103  Am.  St  Rep.  702). 

Members  of  fire  department 

708.  (1892.)  A  city  is  not  liable  at  com- 
mon law  for  the  negligent  acts  of  the  mem- 
hen  of  Its  fire  department.  Gillespie  v.  City 
of  Lincoln,  85  Neb.  34  (52  N.  W.  811;  16  U 
R.  A.  349). 

709.  (1892.)  A  city  is  not  liable  for  the 
negligence  of  a  driver  of  a  fire  depirtment 
truck,  who  while  exercising  the  horse,  in- 
jures and  kills  one  who  Is  upon  the  street. 
Oitlespie  V.  City  of  Lincoln,  35  Neb.  34  (52 
N.  W.  811;  16  L.  R.  A.  349). 

Keg  llgwice  of  contractois  for  atteet  Im- 
provements. 

710.  (1876.)  Where  an  obstruction  In  a 
street  Is  purely  collateral  to  the  work  cMjn- 
tracted  to  be  done,  and  Is  entirely  the  result 
of  the  wrongful  acts  of  the  contractor  or  his 
workmen,  the  rule  la  tbat  the  employer  is 
not  liable;  but  where  the  obstruction  or  de- 
fect which  occasioned  Uie  injury  results  di- 
rectly from  the  acta  which  the  contractor 
agrees  and  is  authorized  to  do,  the  person 
who  employs  the  contractor  and  authorizes 
him  to  do  the  work  ia  equally  liable  to  tbe 
Injured  party.  Palmer  v.  City  of  Lincoln,  5 
Neb.  136  (25  Am.  Rep.  470). 

711.  (1892.)  A  city  cannot  shift  respon- 
sibility for  keeping  its  streets  in  a  safe  coa- 
dition  onto  a  contractor  who  has  made  aa 
excavation  in  a  public  street,  and  thin  re- 
lieve Itself  from  liability  for  neglect  toereet 
proper  barriers.  City  of  Omaha  v.  Jensen, 
35  Neb.  68  (52  N.  W.  833;  37  Am.  St  Rep. 
432). 

712.  ( 1894.)  A  municipal  corporaUon, 
by  contracting  with  another  to  construct  an 
Improvement  for  it,  does  not  and  cannot 
thereby  abdicate  its  control  over  the  streeta 
or  public  grounds  of  such  corporation,  nor 
thereby  exonerate  Itself  from  liability  tor  an 
injury  resulting  from  the  negligence  of  sndi 
contractor  in  the  manner  of  the  performui» 
of  his  contract.  City  of  Beatrice  v.  Reti,  41 
Neb,  214  (59  N.  W.  770). 

713.  (1894.)  If  a  municipal  corporation 
rightfully  causes  an  Improvement  to  be  con- 
structed or  other  work  to  be  done,  vh^w 
by  an  Independent  contractor  or  otiienrlse. 
It  is  bound  to  take  notice  of  the  cbara?ter 
of  the  work  and  its  condition,  whether  safe 
or  dangerous;  and  is  bound  to  take  notice 
of  the  condition,  whether  safe  or  dangerou, 
of  its  streets  and  grounds  as  affected  by  the 
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prosecution  or  performance  of  euch  Improve- 
ment or  work.  City  of  Beatrice  v.  Reid,  41 
Neb.  214  (69  N.  W.  770). 

714.  (1894.)  The  legal  basis  ot  the  liA- 
bllltr  of  a  municipal  corporation  for  an  In- 
jury sustained  by  the  negligence  of  an  Inde- 
pendent contractor  constructing  a  public  Im- 
provement for  such  corporation  examined, 
and  declared  to  be  not  necessarily  based 
upon  the  doctrine  of  retpondeat  auperior, 
but  upon  the  doctrine  that  a  municipal  cor- 
poration, charged  by  law  with  the  perform- 
an:e  of  a  public  duty,  when  sued  for  an  In- 
Jury  for  its  failure  to  perform  such  duty,  is 
estopped  from  alleging  that  It  had  delegated 
the  performance  of  such  duty  to  another,  or 
had  b7  contract  exempted  Itself  from  liabil- 
ity for  such  injury  resulting  from  Its  fail- 
ure to  perform  such  duty.  Citp  of  Beatrice 
V.  Reid,  41  Neb.  214  (59  N.  W.  770). 

715.  (1894.)  Where  a  municipal  cor- 
poration Is  vested  by  law  wltb  authority  to 
construct  a  public  improvement  and  lets  the 
building  of  such  improvement  to  a  con- 
tractor to  be  by  him  constructed  In  such 
manner  as  Is  prescribed  by  the  corporation, 
Buch  contractor  becomes,  by  virtue  of  such 
contract,  the  agent  ot  the  corporation,  and 
It  will  be  liable  for  an  Injury  resulting  from 
the  negligence  of  such  contractor  in  the 
manner  of  the  construction  of  such  improve- 
men^t.  City  of  Beatrice  v.  Reid,  41  Neb.  214 
(59  N.  W.  770). 

716.  (1907.)  A  municipality  Is  liable  to 
an  employee  of  a  contractor  who  is  Injured 
b7  reason  of  negligence  of  the  latter. 
Burke  V.  City  of  aouth  Omaha,  79  Neb.  793 
(113  N.  W.  241). 

Acts  In  preventing  spread  of  diseases. 

717.  (1903.)  An  action  cannot  be  main- 
tained against  a  municipality  to  recover 
damages  alleged  to  have  been  sustained  by 
reason  of  the  enforcement  of  the  provisions 
of  an  ordinance  to  prevent  the  spread  of 
smallpox  and  other  contagious  diseases,  un* 
less  It  Is  made  liable  therefor  by  the  stat- 
utes, or  by  ordinance.  Village  of  Terdon  V. 
Bowman,  6  Unof.  38  (97  N.  W.  229). 

B.  Defects  or  Obstructions  in  Streets  and 

Other  Public  Places. 
Nature  and  grounds  of  liability. 
 In  genoral. 

718.  (1877.)  A  municipal  corporation  is 
liable  for  damages  for  failure  to  keep  its 
streets  in  a  safe  condition.  Oity  of  Omaha 
V.  Olmttead,  6  Neb.  446. 


719.  (1898.)  A  city  charged  with  the 
duty  of  maintaining  streets  and  sidewalks 
is  liable  for  Injuries  sustained  by  travelers, 
exercising  ordinary  care,  who  are  injured 
bjr  the  city's  negligent  failure  to  perform 
that  duty.  City  of  Lincoln  v.  O'Brien,  56 
Neb.  761  (77  N.  W.  76). 

720.  (1898.)  The  various  charter  pro- 
visions of  cities  of  the  first  class  having 
more  than  25,000  inhabitants,  with  regard 

to  the  maintenance  of  sidewalks,  construed 
as  imposing  a  direct  liability  upon  the  mu- 
nicipality for  Injuries  from  defective  walks. 
City  of  Lincoln  v.  O'BHen,  66  Neb.  761  (77 
N.  W.  76). 

721.  (1903.)  The  liability  of  a  city,  for 
Injuries  resulting  from  defective  streets  or 
sidewalks,  rests  exclusively  upon  express  or 
implied  provisions  of  the  statute,  and  it  is 
competent  for  the  legislature  to  limit  such 
liability  or  r^ove  it  entirely.  Ooddard  v. 
City  of  Lincoln,  69  Neb.  694  (96  N.  W.  273). 

722.  (1905.)  A  municipal  corporation 
cannot  ordinarily  be  made  liable  for  dam- 
ages sustained  In  consequence  of  its  neg- 
lect unless  made  so  by  statute.  Reeder  v. 
City  of  Omaha.  73  Neb.  846  (103  N.  W.  672). 

723.  (1908.)  The  making,  Improving  and 
repairing  of  streets  by  a  municipal  corpora- 
tion relate  to  its  corporate  interests  only, 
and  it  is  liable  for  Its  fftllure  to  perform  its 
duty.  Ooodrich  v.  VniverMy  Place,  80  Neb. 
774  (115  N.  W.  538). 

724.  (1908.)  A  city  of  the  second  class 
or  village  has  the  exclusive  control  of  Its 
streets,  and  ample  means  are  placed  under 
the  control  of  its  constituted  authorities  to 
maintain  the  streets  In  a  safe  condition. 
Under  these  circumstances,  it  Is  liable  for 
its  failure  to  perform  Its  duly.  Ooodrich  v. 
University  Place,  80  Neb.  774  (115  N.  W. 
638). 

——Construction  by  abutting  owner. 

726.  (1886.)  A  city  Is  liable  for  InJuHes 
received  on  account  of  defective  sidewalks, 
although  such  walk  was  constructed  by 
abutting  property  owner  without  authority 
from  city.  City  of  Plattsmouth  V.  Mitchell, 
20  Neb.  228  (29  N.  W.  693). 

726.  (1886.)  A  city  is  not  relieved  from 
liability  for  Injuries  from  defective  side- 
walks merely  because  it  does  not  assume 
Jurisdiction  over  the  walk  If  the  walk  Is  In 
a  public  street  In  constant  use,  and  in  a 
line  of  other  sidewalks  constructed  by  di- 
rection of  the  city,  or  over  which  It  has 
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control.  City  of  Plattsmouth  v.  Mitchell,  20 
Neb.  228  (29  N.  W.  593). 

727.  (1890.)  A  municipality  Ig  liable  for 
Injuries  received  by  a  party  In  passing  along 
tbe  continuation  of  a  &idewalk  to  a  deep 
creek,  and  falling  down  the  tank;  though 
such  continuation  of  tbe  sidewalk  U  con- 
structed by  private  Individva  u  Kinney  v, 
tity  of  Tekamah,  30  Neb.  605  (46  N.  vv. 
836). 

728.  (1836.)  If  a  lot  owner  be  li  ensed 
by  a  municipal  corporation  to  build  a  side- 
walk in  front  of  his  lot,  which  walk  It  Is 
the  duty  of  tbe  corporation  to  build  and 
maintain,  and  In  tbe  performance  of  sucb 
work  the'  lot  owner  negligently  leaves  an 
obstruction  in  the  street  wblcb  causes  an 
injury,  the  city  is  liable  tberefor.  Davia  v. 
City  of  Omaha,  47  Neb.  836  (66  N.  "W.  859). 

729.  (1893.)  Tbe  provision  in  (Compiled 
Statutes,  chapter  13a,  section  67,  subdivis- 
ion VI,  whereby  It  is  made  the  duty  ot  real 
estate  owners  and  occupants  to  keep  side- 
walks In  repair,  and  making  them  liable  for 
Injuries  caused  by  defective  sidewalks,  does 
not  relieve  the  city  from  that  duty  and  con- 
sequent resp3nsibillty.  City  of  Lincoln  v, 
O'BHen,  56  Neb.  761  (77  N.  W.  76). 

 Liability  of  villageB. 

730.  (1889.)  A  person  passing  over  a 
public  sidewalk,  In  a  village,  which  side- 
walk was  elevated  from  one  to  three  feet 
above  the  ground,  stepped  into  a  hole  in 
the  walk  and  was  permanently  injured. 
Held,  That  the  village  was  lible  for  such  in- 
jury In  the  same  manner  as  a  cl'y.  City  of 
Wahoo  V.  Reeder,  27  Neb.  770  (43  N.  "W. 
1145). 

Xiability  of  abutting  owners. 

731.  (1902.)  When  a  duty  to  repair  an 
adjacent  sidewalk  is  lawfully  Imposed  upon 
a  property  owner,  he  is  liable,  according  to 
the  intention  of  tbe  Iegis:ature,  for  all  dam- 
ages resulting  from  a  failure  or  refusal  to 
perform  that  duty.  City  of  Lincoln  v. 
Janetch,  63  Neb.  707  (89  N.  W.  280;  93 
Am.  St.  Rep.  478;  56  L.  R.  A.  762). 

Duty  and  care  required  of  municipality. 
 In  general. 

732.  A  municipal  corporation  is  charged 
by  law  wich  the  duty  of  at  all  times  keep- 
ing Its  streets  and  sidewalks  In  a  reason- 
ably safe  condition  for  travel  by  the  public 
(1894)  City  of  Beatrice  v.  Reid,  41  Neb. 214 
(59  N.  W.  770);  (1896)  City  of  Aurora  v. 
Cox,  43  Neb.  727  (62  N.  W.  66);  (1896) 


City  of  Omaha  v.  Richards,  49  Neb.  244  (68 
N.  W.  523);  (1902)  Anderson  v  City  of  Al- 
bion, 64  Neb.  280  (89  N.  W.  794);  (190S) 
City  of  Omaha  V.  Kochem,  74  Neb.  718  (103 
N.  W.  182). 

733.  (1880.)  The  care  and  diligence  re 
quired  of  a  cl'y  in  keeping  its  sidewalks  in 
a  reasonably  safe  condition  for  travel.  Is 
not  affected  or  varied  by  the  number  of 
miles  ot  sidewalk  therein.  City  of  Lincoln 
V.  Bmith,  28  Neb.  762  (45  N.  W.  41). 

734.  (1890.)  Municipal  corporations  are 
required  to  use  all  reisonable  care  and  su- 
pervision to  keep  their  streets  and  side- 
walks In  a  reasonably  safe  condition  for 
travel  In  the  ordinary  modes;  and  are  liable 
for  failure  so  to  do,  provided  a  party  in- 
jured in  consequence  thereof  was  exereldng 
reasonable  care.  City  of  Lincoln  V.  SmUk, 
28  Neb.  762  (45  N.  W.  41). 

735.  (1893.)  In  an  action  for  personal 
Injuries  caused  by  a  fall  resulting  from  a 
defective  sidewalk  It  was  not  error  to  in- 
struct the  jury  that  It  Is  the  duty  of  the 
city  to  keep  and  maintain  Its  sidewalks  in 
good  repair  for  the  safe  and  convenient  use 
of  the  traveling  public  walking  and  passii^ 
thereon.  City  of  Orand  Island  v.  Ober- 
schulte,  36  Neb.  698  (55  N.  W.  301). 

736.  (1897.)  Where  a  city  or  other  no- 
niclpallty  grades  or  otherwise  improves  any 
portion  of  a  street  for  the  purpose,  and  with 
the  result,  of  inducing  public  travel  thereon, 
there  is  a  resulting  duty  to  keep  sucb  por- 
tion of  the  street  In  repair  and  a  consequent 
liability  for  tbe  failure  to  do  so.  City  of 
Ord  V.  Kash,  50  Neb.  335  (69  N.  W.  9b4). 

737.  (1897.)  A  city  is  required  to  exer 
else  reasonable  care  and  diligence  in  keep- 
ing a  street  in  a  safe  condition  for  travel, 
though  the  street  may  not  be  frequently 
used  by  the  public.  City  of  South  OmoAs  r. 
Powell,  50  Neb.  798  (70  N.  W.  391). 

738.  (1902.)  The  law  makes  It  the  dntr 
of  the  officers  of  a  city  to  exercise  reason- 
able diligence  for  the  purpose  of  knowing 
whether  or  not  Its  avenues  of  public  tram! 
are  reasonably  safe,  and  they  are  not  to 
await  for  knowledge  or  defects  or  danger 
ous  conditions  of  its  sidewalks  until  these 
facts  attain  notoriety  In  the  city.  Ander- 
son V.  City  of  Albion,  64  Neb.  280  (89  N.  W. 
794). 

 Effect  of  duty  of  abutting  owner  to 

repair. 

739.  (1894.)  No  municipal  corporation 
by  any  act  of  Its  own,  can  devoln  the  dsty 
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to  keep  flldemlka  In  repair  on  another  so  aa 
to  relieve  Itself  from  a  liabllltjr'  resulting 
from  its  failure  to  perform  such  duty.  (7ity 
of  Beatrice  v,  Reid,  *l  Neb.  214  (59  N.  W. 
770). 

740.  (1900.)  The  provision  of  the  char- 
ter of  cities  of  the  0rBt  class,  requiring  real 
estate  owners  and  occupants  to  maintain 

certain  sidewalks,  and  making  them  liable 
for  injuries  occasioned  by  reason  of  the  de- 
fective condition  of  any  such  sidewalk,  does 
not  relieve  such  cities  from  the  duty  of 
keeping  their  streets  In  good  repair  and  fit 
for  use.  Citj/  of  Lincoln  v.  Pimer,  59  Neb. 
634  (81  N.  W.  846). 

 Premises  included. 

741.  (1888.)  Where  a  hotel  was  set 
back  six  feet  and  nine  inches  from  the  line 
of  the  lot,  an-d  the  sidewalk  extended  from 
the  hotel  ten  feet  and  ten  Inches  into  the 
street,  that  portion  on  the  lot  being  con- 
structed or  paid  for  by  the  proprietor  of 
the  hotel,  the  whole  being  open  to  the  pub- 
lic to  pass  and  repass  at  pleasure.  It  will 
be  deemed  a  part  of  the  street  of  the  city. 
Foxtcortky  v.  City  of  Haatinga,  26  Neb.  133 
(41  N.  W.  132). 

742.  (1895.)  Where  a  city  permits  a 
sidewalk  to  be  n^lntalned  beyond  the  side- 
walk line  as  fixed  by  ordinance,  and  ex- 
ercises control  thereover.  Its  duty  is  to 
maintain  the  whole  walk  In  repair.  City 
of  Chadron  v.  Glover,  43  Neb.  732  (62N.W. 
'62). 

743.  (1897.)   The  term  "sidewalk"  la  a 

comprehensive  one,  and  In  its  broadest 
sense  denotes  that  portion  of  the  public 
highway  set  apart,  by  dedication,  ordinance, 
or  otherwise,  for  the  use  of  persons  travel- 
ing on  foot  Citv  of  Ord  v.  Nash,  50  Neb. 
836  (69  N.  W.  964). 

Aa  to  travel  by  night. 

744.  (1897.)  It  Is  not  error  to  charge 
that  a  city  Is  required  to  keep  Its  streets 
and  sidewalks  In  a  reasonably  safe  condi- 
tion for  travel  by  night  as  well  as  by  day. 
City  of  Ord  v.  Na$h,  50  Neb.  335  (69  N.  W. 
964). 

745.  (1902.)  The  duty  devolving  on  cit- 
ies and  villages  to  keep  streets  and  side- 
walks reasonably  safe  and  fit  for  travel 
applies  to  defects  in  construction  as  well 
aa  neglect  to  repair,  and  the  safety  required 
extends  to  travel  by  night,  aa  well  as  by 
day.  yinoffe  of  Plainview  v.  MendeJaon, 
66  Neb.  86  (90  N.  W.  966). 


 Daring  construction  or  repair. 

746.  (1890.)  The  title  of  the  act  of  1883 
(Laws  1887,  ch.  14,  sec.  308)  to  provide  far 
the  organization,  government,  and  powers 
of  cities  of  the  second  class  having  more 
than  5.000  Inhabitants,  Is  not  broad  enough 
to  include  a  provision  in  subdivision  LVIIl, 
exempting  the  city  from  liability  for  In- 
juries to  persons  or  property  arising  from 
the  n^lect  of  a  street  railway  company 
to  keep  the  street  on  which  It  is  building 
its  line  in  a  reasonably  safe  condition. 
Weigel  v.  City  of  Hastinga,  29  Neb.  379  (45 
N.  W.  694). 

747.  (1902.)  The  duty  ordlnarly  resting 
on  a  city  to  maintain  Its  streets  and  side- 
walks In  a  reasonable  safe  condition  for 
travel  in  the  ordinary  mode  is  remitted  dur- 
ing the  time  occupied  in  making  repairs 
and  improvements.  City  of  South  Omaha 
V.  Burke,  3  Unof.  309  (91  N.  W.  562). 

11         As  to  children. 

748.  (1896.)  It  is  the  duty  of  the  city 
to  so  construct  Its  streets  as  to  make  the 
same  safe  for  the  traveling  public,  and  also 
that  children  may  be  upon  the  same  with 
safety.  City  of  Omaha  v.  Rieharda,  49  Neb. 
244  (68  N.  W.  528). 

.  Erection  of  barriers. 

749.  (  1890. )  Where  a  sidewalk  was 
extended  by  private  parties  in  front  of  their 
store  to  the  edge  of  a  deep  creek,  so  that 
a  stranger,  in  iiasslnge  along  such  sidewalk 
and  continuation  thereof,  in  the  dark,  and 
using  due  care  and  caution,  was  precipi- 
tated down  the  bank  and  injured,  held,  that 
it  was  the  duty  of  the  city  to  cause  a  bar- 
rier or  obstruction  to  be  erected  to  apprise 
travelers  of  the  termination  of  the  walk. 
Kinnev  v.  City  of  Tekamah,  30  Neb.  606 
(46  N.  W.  836). 

 Crossings. 

750.  (1902.)  Where  a  sidewalk  is  ballt 
or  suffered  to  remain  on  a  part  of  the  street 
only.  Its  eads  or  termini  must  be  so  grad- 
uated to  the  natural  level  of  the  street  as 
to  permit  pedestrians  to  safely  pass  from 
it  to  the  street.  Village  of  Plainview  v. 
Uendelaon,  65  Neb.  86  (90  N.  W.  966), 

761.  (1906.)  A  city  18  not  liable  for 
damages  sustained  by  reason  of  a  defective 
crossing  from  private  property  into  a  public 
street.  City  of  McCook  v.  Paraona,  77  Neb. 
132  (108  N.  W.  167). 

Defective  electric  wire. 

752.  (1907.)  Where  a  city  is  engaged 
In  the  operation  of  an  electric  lifting 
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plant  for  commercial  purposes,  and  one  of 
its  wires  Is  negligently  teft  in  a  position 
to  cause  injury  to  one  who  is  without  fault 
on  his  part,  the  fact  that  such  wire  was 
not  In  use  at  the  time  of  the  accident  oc- 
curred constitutes  no  defense  to  an  action 
for  damages.  Todd  v.  City  of  Crete,  79  Neb. 
671  (118  N.  W.  172). 

Notice  of  defects,  in  general 

753.  (1890.)  It  is  not  necessary  that 
the  authorities  of  a  city  should  have  actual 
notice  that  a  sidewalk  is  defective  in  order 
to  make  the  city  liable.  Citjf  of  Lincoln  v. 
Bmith,  28  Neb.  762  (45  N.  W.  41). 

754.  (1886.)  In  an  action  tor  damages 
for  injuries  sustained  by  reason  of  a  defect- 
ive sidewalk,  the  plaintiff  must  show  that 
the  city  through  its  proper  authorities,  bad 
notice  of  the  defect  which  caused  the  injury; 
or  facts  from  which  notice  thereof  may  rea- 
sonably be  inferred;  or  circumstances,  from 
which  it  appears  that  the  defect  ought  to 
have  been  known  and  remedied  by  the  city. 
City  of  York  v.  Bpellman,  19  Neb.  357  (27 
N.  W.  213). 

755.  (1902).  An  Instruction  that  the 
city  would  be  liable  for  Injuries  caused  by 

a  defective  street,  because  of  negligence  in 
permitting  the  defect  to  exist,  is  erroneous, 
in  falling  to  state  that  It  would  only  be 
liable  in  permitting  the  defect  to  continue 
after  notice  of  Its  existence.  City  of  South 
Omaha  v.  Hager,  66  Neb.  805  (95  N.  W.  13). 

756.  ( 1902.)  In  order  to  hold  a  mu- 
nicipal corporation  liable  for  injuries  re- 
ceived by  reason  of  a  detective  sidewalk, 
it  must  be  shown  that  the  municipality, 
through  its  proper  officers,  had  notice  of 
the  defect,  or  else  that  the  defect  had  ex- 
isted for  so  long  a  time  that  in  the  ordi- 
nary course  of  things  they  should  have 
known  of  it,  and  hence  are  chargeable  with 
constructive  notice.  Nothdtirft  v.  City  of 
Lincoln,  66  Neb.  430  (92  N.  W.  628). 

ImpUed  notice. 

757.  (1886.)  To  bold  a  municipality 
liable  for  injuries  caused  by  defective  side- 
walk, notice  of  the  defect  must  be  shown, 
and  it  Is  not  necessary  that  the  city  should 
have  notice  that  the  particular  board  which 
caused  the  injury  was  looee;  notice  of  gen- 
eral bad  conditlMi  of  walk  Is  sufficient 

'  City  of  Plattamouth  v.  Mitchell,  20  Neb. 
228,  (29  N.  W.  593). 

758.  (1890.)  To  render  a  municipal  cor- 
poration liable  for  Injuries  caused  by  a  de- 


fective sidewalk.  It  is  not  necessarr  that 
it  should  have  had  actual  notice  of  the 
defect  If  a  state  of  focts  exists  sucfa  that 
Ignorance  can  only  arise  from  a  tall  ore  to 
exercise  reasonable  official  care,  notice  will 
be  presumed.  City  of  Lincoln  v.  Bvtith, 
28  Neb.  762  (45  N.  W.  41). 

759.  (1894  )  While  a  City  Is  liable  onlr 
for  injuries  resulting  from  defects  brought 
to  Its  notice  or  existing  under  such  circum- 
stances Uiat  Ignorance  of  the  defect  amouDts 
In  itself  to  negligence,  still,  when  the  de- 
fect Is  caused  by  the  direct  act,  order,  or 
authority  of  the  city,  notice  Is  nec^arily 
Implied.  City  of  Lincoln  v.  Calvert,  39 
Neb.  305  (58  N.  W.  115). 

760.  (1902.)  An  Instriictlon  which.  In 
effect,  charges  that  the  detect  In  a  side- 
walk must  have  been  "notorious  and  cod 
tinued,"  before  the  city  can  be  cliarged  with 
notice  thereof,  is  erroneous.  Anderton  r. 
City  of  Albion,  64  Neb.  280  (89  N.  W.  794). 

761.  (1902).  In  an  action  against  a  city 
for  injuries  caused  by  a  defective  side- 
walk, notice  of  the  particular  defect  which 
caused  the  Injury  is  not  necessary,  where 
it  is  shown  that  a  general  defective  condi- 
tion existed  and  was  known  to  the  officers 
of  the  municipality,  either  actually  or  con- 
structively. Nothdurft  V.  City  of  Lincoln, 
66  Neb.  430  (92  N.  W.  628). 

■  Latent  defects. 

762.  (1890.)  The  fact  that  a  detect  in 
a  sidewalk  Is  concealed  by  recently  fallen 
snow  does  not  release  the  city  from  lia- 
bility. City  of  Lincoln  v.  Bmith,  28  Neb. 
762  (45  N.  W.  41). 

763.  (1905.)  A  city  is  not  charged  with 
implied  notice  of  a  latent  defect  in  a  side- 
walk, t)roduclng  an  injury  to  a  person  asing 
the  walk,  by  the  existence  of  a  defect 
therein  of  a  different  character  and  irtiich 
did  not  contribute  to  the  injuir  in  any 
manner.  City  of  Omaha  v.  Kochem,  74  Neb. 
718  (106  N.  W.  182). 

764.  (1905).  A  city  will  not  be  charged 
with  Implied  notice  of  a  latent  defect  In 
a  sidewalk,  not  apparent  on  ordinary  In- 
spection, until  such  time  or  the  faappenlni; 
of  such  event  as  would  challenge  the  at- 
tention of  a'  man  of  ordinary  diligence, 
charged  with  a  like  duty,  to  such  defect. 
City  of  Omalia  v.  Kochem,  74  Neb.  718  (103 
N.  W.  182). 

765.  (1905.)  A  City,  charged  with  the 
duty  of  keeping  its  streets  and  sidewalks 
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In  safe  condition  for  use,  Is  not  required 
to  search  for  defects  therein,  where  there 
Is  no  reason  to  suppose  detects  may  be 
found.  City  of  Omaha  v.  Kochem,  74  Neb. 
718  {105  N.  W.  182), 

lee  and  gnaw. 

766.  (1888.)  Where  a  considerable  quan- 
tity of  snow  has  fallen,  which,  from  the 
nature  of  the  case,  must  have  caused  some 
obstruction  on  the  sidewalks  of  the  city,  it 
Is  the  duty  of  the  city  authorities,  within 
a  reasonable  time  thereafter,  to  remove  or 
cause  to  be  removed  such  obstruction.  The 
falling  of  snow  Is  sufnclent  notice.  Fox- 
worthy  v.  City  of  Hastings,  25  Neb.  133  (41 
N.  W.  132),  31  Neb.  825  (48  N.  W.  901). 

767.  (1891.)  In  general  mere  slippery 
sidewalks  will  not  entitle  one  to  recover 
for  Injuries  therefrom.  Bell  v.  City  of 
York,  31  Neb.  842  (48  N.  W.  878). 

768.  (1891.)  Whethei-  a  city  Is  liable 
for  the  common  accidents  to  its  citizens 
through  Ice  and  snow  on  the  sidewalks, 
will  greatly  depend  on  the  ctrcumataueeB 
of  each  particular  case,  but  in  most  cases 
it  Is  held,  that  to  recover,  there  ■  must  be 
evidence  of  an  obstacle  attending  the  casu- 
alty other  than  mere  slippery  walks,  that 
provoked  the  danger.  Bell  v.  City  of  York, 
31  Neb.  842  (48  N.  W.  878). 

769.  (1902.)  The  duty  to  keep  sidewalks 
In  repair  and  free  from  snow  and  ice,  pre- 
scribed by  subdivision  6,  section  67,  of  the 
Lincoln  charter  (Complied  Statutes,  1895, 
ch.  13a,  art.  1),  is  imposed  primarily  ^or 
the  benefit  of  the  general  public,  but  ulti- 
mately for  the  advantage  of  the  city.  City 
of  Lincoln  V.  /ane«cA,  63  Neb.  707  (89  N. 
W.  280;  93  Am.  St  Rep.  478;  66  L.  R.  A. 
762). 

Excavations  In  street. 

770.  (1885.)  A  person  who  passes  along 
a  public  street  open  to  travel  has  a  right 
to  presume  that  It  is  in  a  reasonably  sate 
condition,  and  It  in  the  exercise  of  reason- 
able care  he  tails  into  an  excavation  In  the 
street,  which  was  not  adequately  protected, 
and  sustains  injuries,  he  may  recover  there- 
for in  a  proper  case  City  of  Lincoln  v. 
Walker.  18  Neb.  2B0  (25  N.  W.  66). 

T71.  (1886.)  A  person  traveling  in  a 
public  street.  It  he  exercise  ordinary  care, 
has  a  right  to  be  absolutely  safe  against 
all  accidents  arising  from  obstructions  or 
imperfections  In  the  street.  And  if  a  per- 
son Is  authorized  to  make  an  excavation  In 


the  street,  he  la  bound  at  bis  peril  to  pro- 
tect the  same  and  leave  the  street  in  as 
safe  condition  ae  It  would  be  if  the  exca- 
vation had  not  been  made,  and  the  city 
has  no  authority  to  authorize  another  to 
make  them  unsafe.  City  of  Lincoln  v. 
Walker,  18  Neb.  244  (20  N.  W.  113). 
•  772.  (1888.)  A  person  who  received  an 
iiljury  by  falling  off  the  crossing  Into  the 
excavation  or  depression  may  recover,  in  a 
proper  case,  although  the  sidewalk  and 
crossing  were  In  themselves  perfect.  City 
of  Lincoln  v.  Beckman,  '23  Neb.  677  (37  N. 
W.  593). 

773.  (1890.)  A  city,  in  grading  a  street, 
is  negligent  if  It  possess  an  unplatted  but 
long  traveled  street  or  road  and  falls  to . 
place  barriers  or  lights  at  such  place  of 
crossing,  and  one  who  had  been  accustomed 
to  use  such  road  drives  Into  the  new  grade 
and  is  Injured  may  recover  from  the  city. 
City  of  Oviaha  v.  Randolph,  30  Neb.  699 
(46  N.  W.  1013). 

774.  (1891.)  Action  for  damages  caused 
by  negilg^tly  leaving  unguarded  an  exca- 
vation In  a  street;  questions  of  fact  held 
to  have  been  fairly  submitted  to  the  Jury, 
and  Judgment  affirmed.  City  of  South- 
Omaha  V.  Cunningham,  31  Neb.  316  (47  N. 
W.  930). 

775.  (1892.)  Where  a  city  causes  an 
excavation  to  he  made  In  a  public  street  It 
cannot  plead  want  of  notice  of  the  failure 
to  erect  barriers  to  prevent  accidents  by 
falling  into  the  excavation.  It  is  its  duty 
to  see  that  such  barriers  are  erected  and 
kept  up.  City  of  Omaha  v.  Jenaen,  35  Neb. 
68  (52  N.  W.  833;  37  Am.  St  Rep.  432). 

776.  (1892.)  Under  the  provisions  of 
section  77,  chapten  14,  Complied  Statutes, 
a  street  or  alley  in  an  addition  to  a  village 
or  city  of  the  second  class  ot  5,000  inhab- 
itants is  not  under  the  control  ot  the  city 
council  or  hoard  ot  trustees  until  the  dedi- 
cation is  accepted  and  confirmed  by  an  or- 
dinance especially  passed  for  that  purpose, 
and  such  village  or  city  will  not  he  liable 
tor  accidents  caused  by  negligence  in  leav- 
ing excavations  In  such  streets  uncovered 
and  unprotected.  Village  of  Imperial  v. 
Wright,  34  Neb.  732  (52  N.  W.  874). 

Improrements  am  ohstmotions  or  nuisance. 

777.  (1898.)  The  unlawful  obstruction 
ot  a  public  street  Is  a  nuisance,  but  that 
which  Is  authorized  by  competent  legal  au- 
thority does  not  in  law  constitute  a  nui- 
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sance.  City  of  Omaha  v.  Flood,  57  Neb. 
124  (77  N.  "W.  379). 

778.  (1898.)  When  the  authorities  of  a 
municipal  corporation,  InveBted  hj  the  leg- 
islature with  authority  bo  to  do,  construct 

an  Improvement  In  a  public  street,  such 
improvement  Is  not  a  nuisance,  though  it 
damage  adjacent  property.  Interfere  witl^ 
the  owner's  enjoyment  thereof,  and  be  neg- 
ligently constructed.  City  of  Omaha  v. 
Flood,  57  Neb.  124  (77  N.  W.  379). 

779.  (1903.)  The  term  "public  roads," 
In  section  14,  chapter  89a,  Compiled  Stat- 
utes, giving  telegraph  and  telephcme  com- 
panies a  right  of  way  along  the  public  roads 
of  the  state,  does  not  include  the  streets 
and  alleys  of  a  municipal  corporation,  and 
the  unauthorized  use  of  such  thoroughfares 
for  such  purpose  constitutes  a  public  nui- 
sance. Nebraska  Telephone  Co.  v.  Western 
Independent  Long  Distance  Telephone  Co., 
68  Neb.  772  (95  N.  "W.  18). 

Building  material  piled  in  street. 

780.  (1894.)  In  an  action  to  Eecover  for 
personal  Injuries  sustained  by  plaintiff  fall- 
ing over  loose  curb  stones  thrown  out  so 
as  to  lay  slanting  into  a  grade  cut  for  pave- 
ment an  Instruction,  In  etFect,  that  If  the 
city  had  permitted  such  condition  to  remain 
for  a  considerable  length  of  time,  and  plain- 
tiff was  thereby  Injured  through  no  negli- 
gence of  bis  own,  the  city  was  liable,  is 
erroneous.  City  of  Lincoln  v.  Calvert.  39 
Neb.  305  (58  N.  W.  115). 

781.  (1894.)  The  duty  ordinarily  resting 
upon  a  city  to  maintain  Its  streets  and  side- 
walks in  a  reasonably  safe  condition  for 
travel  In  the  ordinary  mode  is  remitted 
during  the  time  occupied  In  making  repairs 
or  improTements.  But  in  such  case  the 
city  Is  free  from  liability  only  for  such 
obstructions  or  unsafe  conditions  as  are 
rtasonable  necessary  for  the  purpose  of  per- 
forming the  work  and  such  as  are  main- 
tained only  for  the  time  reasonably  required 
for  making  such  Improvements.  City  of 
Lincoln  v.  Calvert,  39  Neb.  305  (68  N.  W. 
115). 

782.  (1896.)  Where  a  lot  owner  depos- 
its stone  and  material  for  building  a  side- 
walk in  the  street  after  the  time  given 
for  such  construction  in  the  notice  sent  by 
the  city  to  so  construct,  and  a  traveler  Is 
injured  by  falling  over  such  stone,  etc.,  the 
city  Is  not  liable  for  the  Injuries  so  caused, 
as  such  lot  owner  was  a  mere  trespasser 


In  the  street.    Davit  v.  City  Of  Omaha,  47 

Neb.  836  (66  N.  W.  859). 

Defect  in  scuttle-hole. 

783.  (1900.)  A  city.  In  the  absence  of 
actual  notice,  Is  not,  ordinarily,  liable  for 
failing  to  discover  the  existence  of  a  defect 
in  a  scuttle-liole  which  had  been  properly 
constructed,  and  was  apparently  safe  and 
secure.  City  of  Lincoln  v,  Pimer,  G9  Neb. 
634  (81  N.  W.  846). 

784.  (1900.)  Wliere  a  pedestrian  his 
been  injured  by  a  defect  in  a  scuttle-hole, 
which  was  apparently  safe  and  secure,  the 

test  of  liability  of  the  city  is,  whether  the 
municipal  authorities  did  everything  which, 
under  the  circumstances,  ordinary  care  and 
prudence  required  them  to  do.  City  of  Lin- 
coln V.  Ptmer,  69  Neb.  634  (81  N.  W.  846). 

Contributory  negligence  of  penmn  injured. 

786.  (1888.)  A  stranger  in  an  Incorpo- 
rated Tillage  after  nightfall,  passing  along 

a  public  street  between  the  post  office  and 
one  of  the  principal  hotels,  came  to  a  break 
in  the  sidewalk.  Instead  of  turning  back, 
he  endeavored  to  descend  to  the  ground 
(a  distance  of  about  three  feet),  at  the 
end  of  the  sidewalk.  In  so  doing  in  a  care- 
ful manner,  he  fell  upon  a  saw  bench,  whicb 
bad  been  left  on  the  ground  at  the  enl 
of  said  sidewalk,  wbereby  be  was  iujure;!. 
ffeld,"  Not  guilty  of  contributory  negligence. 
Village  of  Ponca  v.  Crawford,  23  Neb.  662 
(37  N.  W.  609  ;  8  Am.  St  Rep.  144). 

786.  (188S.)  In  an  action  against  a  mu- 
nicipality for  injuries  sustained  by  falling 
into  an  unguarded  excavation  In  a  side 
walk,  the  defense  being  that  the  plaintiff 
had  knowledge  of  such  excavation  and  was 
guilty  of  contributory  negligence,  an  in- 
struction that  If  the  Jury  find  the  plaintiff 
was  using  ordinary  care;  or  want  of 
ordinary  care  of  defendant  and  no  want  of 
ordinary  care  on  the  part  of  plalatiff  Ibey 
should  find  for  plaintiff  Is  not  erroDeouB. 
Village  of  Orleans  v.  Perry,  ^4  Neb.  831 
(40  N.  W.  417). 

787.  (1890.)  In  an  action  against  a  mu- 
Diclpallty  to  recover  for  injuries  sustiined 
by  falling  off  an  unguarded  sidewalk  ex- 
tending Over  a  creek,  an  instruction  that 
relieves  the  city  from  liability  it  the  plain- 
tiff TolunUrily  left  the  usually  traveled  way. 
which  Is  safe  and  In  good  condition,  is  er- 
roneous, as  not  providing  for  a  stranger 
unfamiliar  with  its  location.  Kinney  v.  Citp 
of  Teframah,  30  Neb.  605  (46  N.  W.  835). 
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788.  (1894.)  If  erne  attempts  to  pass 
orer  a  place  of  danger  the  law  requires 
him  to  e3.erctse  caation  commensurate  with 
tbe  obvious  peril;  but  thts  means  that  the 
law  only  requires  of  the  party  to  exercise 
ordinary  care,  the  danger  and  his  knowl- 
edge thereof  considered.  City  of  Beatrice 
V.  Reid,  41  Neb.  214  (59  N.  W.  770). 

789.  (1902.)  It  Is  not  error  to  refuse 
an  instruction  that  a  pedestrian.  In  walk- 
ing around  a  defective  place  In  a  sidewalk, 
should  use  a  higher  degree  of  care  than  is 
required  If  a  meter  box  was  not  necessarily 
near  the  place  of  such  new  passage.  City 
of  tioiith  Omaha  v.  Ueyera,  3  UnoL  699  (92 
N.  W.  743). 

790.  (1903-)  That  one  injured  In  con- 
sequence of  a  defect  In  a  street  had  knowl- 
edge of  the  defect  beforehand,  does  not, 
per  se,  establish  negligence  on  his  part  but, 
ordinarily,  is  merely  one  of  the  circum- 
stances to  be  taken  Into  account  by  the 
jury  In  -determining  whether  tnere  was  a 
lack  of  due  care.  City  of  South  Omaha  v. 
Taylor,  4  Unof.  757  (96  N.  W.  209). 

791.  (1903.)  All  persons  traveling  along 
Streets  must  use  ordinary  care  to  avoid  In- 
jury at  all  times;  circumstances  may  bear 
upon  the  question  whether  there  was  ordi- 
nary care  In  a  particular  case,  but  they 
do  not  change  the  rule.  Village  of  Athin- 
ton  V.  FUher,  4  Unof.  21  (93  N.  W.  211). 

792.  (1904.)  The  fact  that  plaintiff  was 
veil  acquainted  with  the  condition  of  the 
sidewalk  at  the  point  where  be  was  In- 
jured, will  not  prevent  his  recovery  of  dam- 
ages for  its  negligent  condition,  provided  he 
used  ordinary  and  reasonable  care,  consld- 
BTlng  all  the  circumstances,  at  the  time  h^ 
was  injured.  City  of  Omaha  v.  Houlihan, 
72  Neb.  S26  (100  N.  W.  415). 

793.  (1905.)  One  using  the  sidewalks 
of  a  city  will  not  be  excused  from  reck- 
lessly casting  himself  upon  a  known  ob- 
struction; yet  contributory  negligence  Is  not 
imputable  to  him  as  a  matter  of  law  from 
the  mere  fact  that  be  attempts  to  pass 
over  a  walk  that  is  obstructed  or  otherwise 
out  of  repair,  provided  the  obstruction  or 
other  defect  Is  such  that  a  man  of  ordinary 
intelligence  would  reasonably  believe  that, 
with  proper  care  and  caution,  he  could  pass 
with  safety  notwithstanding  tbe  defect. 
City  of  Beatrice  v,  jforbea,  74  Neb.  125 
(103  N.  W.  1069). 

794.  (1906.)     It  la  not  the  plalntirs 


knowledge  of  the  defect  in  a  walk  or  street 
that  precludes  his  recovery,  but  his  want 
of  such  care  as  a  prudent  man  would  ex- 
ercise In  view  of  the  danger.  This  is  usu- 
ally a  question  for  the  jury.  TfichoUon 
V.  City  of  Bouth  Omaha,  77  Neb.  710  (110 
N.  W.  S68). 

Notice  of  claim  for  injuries. 

Evidence  'admissible  to  prove  filing  of 
claim,  see  post,  S|  843-846.  . 

Statutory  provisions. 

795.  (1880.)  The  word  "claims"  in  sec- 
tion 80  of  the  chapter  relating  to  cities  of 
the  second  class  applies  alone  to  those 
arising  upon  contract,  and  not  upon  tort 
— as  for  tbe  death  of  a  person  through  the 
negligence  of  the  city,  ^ance  v.  City  of 
FalU  City.  16  Neb.  85  (20  N.  W.  109). 

796.  (1893.)  Requiring  a  claim  for  in- 
juries against  a  city  to  be  filed  within 
three  months  dt  th»  accrual  of  the  right  of 
action,  Is  a  reasonable  exercise  of  legisla- 
tive powers.  City  of  Lincoln  v.  Orant,  38 
Neb.  369  (56  N.  W.  995). 

797.  (1895.)  The  provision  of  section 
34,  article  2,  chapter  14,  Compiled  'statutes, 
that  in  order  to  maintain  an  action  against 
a  city  of  the  second  class  having  more  than 
5,000  inhabitants,  for  Injury  or  damage  to 
person  or  property,  tho  party  complaining 
must  file  a  statement  in  the  office  of  the 
city  clerk,  within  six  months  from  the  date 
of  the  injury,  giving  the  circumstances  of 
such  injury  and  other  information,  is  a 
reasonable  exercise  of  legislative  power,  and 
the  filing  of  such  a  statement  is  a  condi- 
tion precedent  to  maintaining  an  action  for 
such  injury,  and  compliance  therewith  must 
be  alleged  and  proved.  City  of  Haatingt 
V.  Foxtoorthy,  46  Neb.  676  (63  N.  W.  955; 
34  L.  R.  A.  321). 

798.  (1900.)  A  statute  requiring  notice 
to  be  given  to  a  city  of  the  time,  place 
and  cause  of  a  personal  injury,  should  re- 
ceive a  liberal  construction.  City  of  Lin- 
coln V.  Pimer,  59  Neb.  634  (81  N.  W.  846). 

 Necessity  of. 

799.  (1881.)  To  maintain  an  action 
against  a  city  of  tbe  second  class  for  dam- 
ages occasioned  by  a  defective  sidewalk,  It 
is  not  necessary  to  present  the  claim  to 
the  city  council  for  allowance.  A  presenta- 
tion of  such  claim,  however,  is  essential  to 
a  recovery  of  costs  against  the  city.  City 
of  Crete  v. .  Childa,  11  Neb.  262  (9  N.  W. 
55). 
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800.  (1893.)  The  filing  of  the  required 
statement  of  the  time,  place,  and  circum- 
stance of  the  Injury  is  In  the  nature  of  a 
condition  precedent,  and  must  be  alleged 
and  proved  in  order  to  maintain  an  action 
In  such  cases,  dtp  of  Lincoln  V.  Grant, 
38  Neb.  369  (56  N.  W.  995). 

801.  (1894.)  In  order  to  maintain  an 
action  against  a  city  for  an  unliquidated 
claim  the  statement  of  the  time,  place  and 
circumstances  of  the  injury  must  be  filed 
within  the  time  limited  hy  the  statute,  at 
least  in  the  absence  of  averment  and  proof 
of  facts  constituting  a  legal  excuse  for  the 
delay.  City  of  Lincoln  v.  Finkle,  41  Neb. 
676  (59  N.  W.  916). 

802.  (1896.)  Section  80,  chapter  14. 
(?omptIed  Statutes,  does  not  require  a  claim 

for  personal  Injuries  to  be  presented  to  the 
city  council  of  a  city  of  the  second  class 
as  a  condition  precedent  to  -maintaining  an 
action.  Oitjf  of  Chadron  v.  Olover,  43  Neb. 
732  (62  N.  W.  62). 

803.  (1897.)  It  Is  solely  In  actions 
against  a  city  of  the  second  class  having 
more  than  5,000  inhabitants,  to  recover 
damages  resulting  from  n^ligence,  that  the 
filing  with  the  clerk  of  such  city,  tiie  de- 
tailed statement  required  by  the  provisions 
of  section  34,  article  II,  chapter  14,  Com- 
piled Statutes,  Is  a  condition  precedent  to  a 
recovery.  Dovey  v.  City  of  Ptattsmouth,  62 
Neb.  642  (73  N.  W.  11). 

804.  (1898.)  Where  one  who  was  In- 
jured on  a  street  sued  the  city  for  dam- 
ages, the  city  pleading  in  bay  plalntlfTs 
failure  to  file  with  the  city  clerk  a  state- 
ment as  required  by  the  city  charter,  and 
plaintiff  alleging  in  avoidance  that  the  char- 
ter never  passed  the  legislature,  judgment 
cannot  be  entered  for  defendant  on  the 
pleadings.  Webster  v.  City  of  Ha»tinff»j  66 
Neb.  669  (77  N.  W.  127). 

805.  (1903.)  Unless  the  notice  required 
by  section  39.  article  III,  chapter  13,  of  the 
Compiled  Statutes  of  1901,  governing  cities 
of  more  than  5,000  and  less  than  25,000 
Inhabitants,  has  been  given  within  the  pre- 
scribed time,  there  can  be  no  recovery  from 
such  a  city  of  damages  arising  from  the 
causes  therein  mentioned,  and  ph^lcal  In- 
capacity to  serve  the  notice  In  time  is  no 
excuse.  Schmidt  v.  City  of  Fremont,  70 
Neb.  577  (97  N.  W.  830). 

806.  (1906.)  froof  by  plaintiff  of  tbe 
filing  of  his  claim  with  the  council  of  a 


dty  of  the  second  class,  having  leas  ttuui 

6,000  Inhabitants,  before  instituting  a  suit 
tor  personal  injuries  alleged  to  have  been 
received  on  a  defective  sidewalk  does  not 
constitute  reversible  error.  City  of  Lexing- 
ton V.  Kreitz,  78  Neb.  770  (103  N.  W.  444). 

807.  (1906.)  The  provisions  of  the  stat- 
ute in  force  February,  1900,  construed,  re- 
quire a  claimant  of  unliquidated  danugea 
against  a  city  of  the  first  class  to  file  vtth 
the  city  clerk,  within  three  months  from  the 
time  the  cause  of  action  accrued,  a  state- 
ment in  writing,  containing,  among  other, 
things,  the  full  name  of  the  clahnanL 
Nothdwft  V.  City  of  Lincoln,  76  Neb.  78 

,  (105  N.  W.  1084). 

808.  (1906.)  The  purpose  of  the  statute 
evidently  was  to  require  the  party  entitled 
to  maintain  the  action  to  file  a  noUce  of 
the  accident,  containing  a  statement,  among 
other  things,  of  the  name  of  the  claimant, 
so  that  the  proper  city  authorities  might 
be  advised  whom  it  was  that  would  claim 
damages  by  reason  of  the  accident  Xoth- 
durft  V.  City  of  Lincoln,  75  Neb.  76  (105 
N.  W.  1084). 

809.  (1906.)  Section  126,  chapter  13, 
article  I,  Complied  Statutes  1907,  does  not 
require  the  presentation  to  the  city  council 
of  a  claim  for  damages  for  a  personal  In- 
jury sustained  in  ccmsequence  of  a  defective 
street  or  sidewalk  of  the  city,  and  sn  iv 
peal  from  the  action  of  the  coundl  thereon. 
An  original  action  may  be  malnt^ned 
therefor  In  the  district  court.  NichoUon  v. 
City  of  South  Omaha,  77  Neb.  710  (110 
N.  W.  668). 

 Time  for  filing. 

810.  (1891.)  Where  a  city  charter  re- 
quires that  notice  be  served  within  twenty 
days  of  injuries  from  obstructions  in  street, 
before  injured  party  can  recover,  the  fiwt 
that  counsel  for  such  party  testifies  that 
he  copied  a  portion  of  the  notice  whldi  he 
served,  from  a  petition  not  filed  until  after 
the  twenty  days,  does  not  indicate  that  the 
notice  Itself  was  served  too  late.  Cit]i  of 
Omaha  v.  Ayer,  32  Neb.  375  (49  N.  W.  445). 

811.  (1896.)  Where  a  statute  reqtdrea 
a  notice  of  Injuries  to  be  served  on  a  city 
within  a  time  specified,  as  a  condition  prece- 
dent to  maintaining  an  action,  the  disabil- 
ity of  the  plaintiff  during  a  portion  of  the 
period  allowed  will  not  extend  the  time  of 
performance,  provided  a  reasonable  time  re- 
main within  the  period  after  disability  Is 
removed.    City  of  Hatttngt  v.  Foxtoorthy, 
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46  Neb.  676  (63  N.  W.  965;  34  L.  a  A. 
321). 

812.  (1903.)  The  maxim  that  physical 
Incapacity  to  perform  a  duly  enjoined  by 
law  excuses  nonperformaDce,  Is  not  avail- 
able to  extend  tbe  time,  or  afford  an  op- 
portunity, to  give  notice  for  the  pxlng  of  a 
statutory  liability  upon  another.  Schmidt 
V.  City  of  Fremont,  70  Neb.  577  (  97  N.  W. 
830);  Etlia  v.  City  of  Kearney,  80  Neb.  51 
(113  N.  W.  803). 

 Saffldeney. 

813.  (1898.)  A  notice  which  stated  that 
the  plaintiff  was  passing  oven  tbe  sidewalk 
on  tbe  north  side  of  Q  street  between  Eigh- 
teenth and  Twentieth  streets,  and  "stepped 
into  a  hole  in  the  Bidewalk,  which  was  In 
a  bad  state  of  repair."  Although  a  space 
of  two  city  blocks  was  described,  the  notice 
was  good,  as  It  stated  that  the  sidewalk 
was  in  bad  repair,  and  that  plaintiff  stepped 
through  a  hole  therein,  there  being  no  proof 
that  such  conditions  existed  at  more  than 
one  spot  in  the  space  described.  No  pre- 
sumption of  negligence  at  other  places  can 
be  Indulged  to  reliere  the  city  from  liar 
blltty.  City  of  Lincoln  v.  O'Brien,  66  Neb. 
761  (77  N.  W.  76). 

814.  (1898.)  One  filing  with  the  city 
clerk,  as  provided  by  statute,  an  unliqui- 
dated claim  for  injuries  resulting  from  neg- 
ligence of  the  city  must  describe  the  prem- 
ises where  the  injuries  occurred  with  such 
certainty  that  the  place  may  wit^i  reason- 
able diligence  be  identified.  CiPy  of  Lincoln 
«.  O'Brien,  66  Neb.  761  (77  N.  W.  76). 

815.  (1900.)  Notice  given  to  a  city  of 
the  time,  place,  and  cause  of  an  Injury 
resulting  from  a  defect  In  the  .street  or 
sidewalk  is  sufficient  if  the  description  given 
and  the  inquiries  su^ested  by  it  will  en- 
able the  agents  and  servants  of  the  city 
to  find  the  place  where  the  accident  hap- 
pened. City  of  Lincoln  v.  Pimer,  59  Neb. 
634  (81  N.  W.  846). 

816.  (1901.)  Instruction  that  notice  to 
"any  of  the  municipal  authorities"  was  suf- 
ficient, and  not  prejudicial,  where  no  evt- 

dence  was  Introduced  or  tendered  of  notice 
to  any  but  the  street  commissioner  and  the 
sidewalk  Inspector,  and  jury  were  cautioned 
to  And  no  notice  except  as  shown  by  the 
evidence.  City  of  Lincoln  v.  Mays,  2  Unof. 
204  (96  N.  W.  484). 

817.  (1901.)  Notice  that  an  injury  oc- 
curred on  the  sidewalk  along  the  east  side 


of  block  54,  between  two  named  streets,  Is, 
in  the  absence  of  any  demand  for  more 
definite  location,  a  sufficient  location  of  the 
place  In  a  notice  to  the  city  under  section 
36,  article  I,  chapter  13a,  (implied  Stat- 
utes 1897.  City  of  Lincoln  v.  May»,  2  Unof. 
204  (96  N.  W.  484). 

818.  (1905.)  A  notice  to  a  city  of  in- 
juries sustained  by  a  wife  by  reason  of  a 
defective  sidewalk  Is  a  sufficient  compliance 
with  the  statute  to  support  an  action  for 
damages  by  the  husband.  Nothdurft  v. 
City  of  Lincoln,  75  Neb.  76  (105  N.  W. 
1084). 

819.  (1907.)  A  statutory  notice  of  claim 
for  Injuries  is  sufficient  If  it  contains  that 
which  the  statute  prescribes.  Forbes  v. 
City  Of  Omaha,  79  Neb.  6  (112  N.  W.  326). 

820.  (1907.)  A  statutory  notice  Is  not 
rendered  void  by  the  inclusion  of  surplus- 
age which  has  not  misled  the  party  notified 
to  his  prejudice.  Jacobsen  v.  City  of 
Omaha,  80  Neb.  66  (113  N.  W.  792). 

821.  (1907.)  "Written  notice  to  the  city 
given  by  the  wife  and  conforming  to  the 
provisions  of  section  22,  chapter  12o,  Com- 
piled Statutes  1903.  which  notice  by  Us 
wording,  or  from  the  signature  thereto, 
brings  home  to  the  city  knowledge  that  the 
injured  party  is  a  married  woman  whose 
husband  may  suffer  consequential  damage 
arising  from  her  injury,  la  sufficient  to  en- 
able tbe  husband  to  maintain  the  action. 
Wright  V.  City  of  Omaha,  78  Neb.  124  (110 
N.  W.  754). 

Actions  for  Injuries. 

 Limitations. 

822.  (1888.)  The  general  provisions  of 
the  code,  limiting  the  time  in  which  actions 
may  be  brought,  applies  to  cities  of  the 
second  class  having  more  than  five  thousand 
Inhabitants,  etc.,  and  an  action  against  such 
a  city  for  negligence,  Ijy  reason  of  which 
a  party  has  sustained  injury,  will  lie  against 
It  if  brought  within  tbe  time  thus  limited, 
notwitfastandiug  a  provision  In  the  act  cre- 
ating such  cities,  that  the  action  shall  be 
brought  within  six  months.  Foxtcorthy  v. 
City  of  Hastings,  23  Neb.  772  (37  N.  W. 
657).  [Overruled.  City  of  Hastings  v.  Fox- 
worthy,  45  Neb.  676.] 

823.  (1888.)  The  general  provisions  of 
the  code,  limiting  the  time  in  which  actions 
may  be  brought,  applies  to  cities  of  the 
second  class  having  more  than  five  thousand 
inhabitants,  etc.,  and  an  action  against  such 
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a  city  tor  negligence,  by  reason  of  which 
a  party  has  sustained  Injury,  will  He  against 
it  If  brought  within  the  time  thus  limited, 
notwithstanding  a  provision  In  the  act  cre- 
ating such  cities,  that  the  action  shall  be 
brought  within  six  months.  Foxwotthy  v. 
City  of  Hastings,  23  Neb.  772  (37  N.  W. 
657).  [Overruled.  City  of  Hastings  v.  Fox- 
worthy,  45  Neb.  676.] 

 Petition. 

824.  (1896.)  A  petition  sufficiently 
charges  ne^lgence  against  a  city  when  It 
alleges  facts  from  which  a  person  may  rea- 
sonably Infer  that  the  street  was  not  kept 
In  a  condition  reasonably  safe  for  public 
travel.  It  Is  not  necessary  to  state  a  cause 
of  action  that  such  Inference  should  be  a 
necessary  one  from  the  facta  alleged  In  the 
petition.  It  te  sufficient  it  it  be  a  reason* 
able  Inference.  City  of  Aurora  v,  Oox,  43 
Neb.  727  (63  N.  W,  88).  , 

825.  (1895.)  Where  a  petlUon  charged 
that  a  city  having  more  than  1,000  and  less 
than  5,000  inhabitants  constructed  a  cross- 
walk at  one  of  the  principal  and  most  tre- 
Quently  traveled  Intersections,  that  said 
cross-walk  was  constructed  of  brick  and 
stone,  and  that  some  of  the  stones  were 
placed  BO  that  they  projected  to  a  height  of 
two  Inches  above  the  general  surface,  it 
stated  a  cause  of  action  and  a  verdict 
founded  upon  evidence  sufficient  to  estab- 
lish such  allegations  was  supported  by  the 
evidence.  City  of  Aurora  v.  Cox,  43  Neb. 
727  (62  N.  W.  66). 

826.  (1902.)  In  an  action  against  a  city 
for  injuries  incurred  by  a  passenger  on  a 
street  car  who  struck  ui  obstacle  In  the 
street  while  alighting,  the  allegations  of 
the  petition  held  to  be  supported  by  the 
evidence.  City  of  Omaha  V.  Doty,  2  Unof. 
726  (89  N.  W.  992). 

827.  (1903.)  In  an  action  to  recover  of 
a  city  for  such  injury,  a  petition  falliiig 
to  allege  the  filing  of  the  notice  required 
by  section  110,  article  I,  chapter  13.  Com- 
piled Statutes,  with  the  clerlt,  as  required 
by  said  section.  Is  fatally  defective.  Gtod- 
dard  V.  City  of  Lincoln,  69  Neb.  594  (96 
N.  W.  273). 

828.  (1904.)  An  allegation  "that  said 
sidewalk  as  so  constructed  and  maintained 
by  defendant  Is,  and  during  all  the  times 
herein  mentioned  was,  dangerous  to  foot- 
passengers;  that  during  the  winter  season 
Ice.  snow  and  mud  accumulate  on  the 
ground  at  the  bottom  of  said  vertical  cut- 


off, so  that  passengers  walking  along  said 
sidewalk,  and  stepping  down  mA6  vertical 
cut-off  were  In  danger  of  slipping  and  fall- 
ing and  sustaining  injuries  thereby:  thai 
said  defendant  was  negligent  in  construct- 
ing and  maintaining  said  sidewalk  vltli 
said  vertical  cut-off  in  manner  and  farm 
aforesaid,"  Buffici«itly  raises  an  issue  as  to 
the  negligence  of  the  city  in  maintaining  a 
sidewalk  with  a  cut-off,  or  abrupt  drop  of 
about  ten  inches,  and  the  ground  at  the 
bottom  thereof,  at  a  steep  slope  so  tliat  It 
became  slippery  when  wet  or  icy.  Citg  of 
Omana  v.  Houlihan,  72  Neb.  326  (100  N. 
W.  415). 

829.  (1905.)  In  an  action  against  sadt 
a  city  for  unliquidated  damages,  where  the 
petition  did  not  show  the  filing  of  the  state- 
ment complying  with  the  provisions  of  the 
statute,  the  petition  failed  to  state  a  cause 
of  action.  Nothdurft  v.  City  of  Lincoln,  75 
Neb.  76  (105  N.  W.  1084). 

830.  (1906.)  In  an  action  against  a  cttjr 
for  injuries  sustained  by  falling  on  a  de- 
fective walli,  a  petition  that  does  not  dis- 
close that  the  alleged  walk  was  within  the 
limits  of  the  city  does  not  state  a  cause 
of  action.  City  of  McOook  v.  Parsons,  77 
Neb.  132  (108  N.  W.  167). 

—— -Burden  of  proof. 

831.  (1886.)  In  an  acUon  against  a  city 
for  aft  injury  sustained  by  the  plaintiff  by 
reason  of  a  defective  cross-walk,  it  is  la- 

cumbent  upon  the  plaintiff  to  prove  on  the 
trial  that  such  defect  existed  in  the  orig- 
inal construction  of  the  cross-walk  by  or 
under  the  authority  of  the  city.  City  of 
York  V.  Bpellman,  19  Neb.  357  (27  N.  W. 
21«). 

832.  (1898.)  A  municipal  corporation 
may  be  liable  for  an  injury  caused  by  an 
obstruction  placed  In  its  streets  by  a  mere 
trespasser,  but  to  make  it  liable  in  such 
case  it  must  be  shown  to  have  been  guilty 
of  ne^igence  In  the  premises.  Davis  v. 
City  of  Omaha.  47  Neb.  836  (66  N.  W.  859). 

833.  (1900.)  Where  an  Injury  was  oc- 
casioned by  a  defective  sidewalk,  an  omis- 
sion of  duty  is  not  to  be  inferred  from  a 
failure  of  the  agents  and  servants  of  the 
city  to  search  for  defects  In  ttie  sidewalk 
where  there  was  no  reason  to  suppose  de- 
fects existed.  City  of  Lincoln  v.  Pirner,  S9 
Neb.  634  (81  N.  W.  846). 

834.  (1902.)  In  an  action  against  t 
municipal  corporation  to  recover  damajies 
for  personal  injuries  alleged  to  have  been 
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sustained  by  rewoa  of  the  defective  condi- 
tion of  a  sidewalk,  that  the  city  had  actual 
or  constructive  notice  of  the  defect  com- 
plained of  is  a  substantive  fact  to  be  estab- 
lished by  the  evidence;  and  this  fact  cannot 
be  left  to  the  mere  Inference  or  conjecture 
of  the  Jury.  Nothdurft  v.  City  of  Lincoln, 
66  Neb.  434  (96  N.  W.  163). 

835.  (1902.)  In  an  action  against  a  city 
foe  injuries  caused  by  a  defective  sidewalk, 
it  Is  not  sufficient  to  show  that  tbe  city 
had  notice  of  a  particular  defect  which  is 
different  In  kind  from,  and  In  no  way  re- 
lated to,  the  one  that  produced  the  Injury, 
and  did  not  contrbute  thereto  In  any  man- 
ner. Nothdurft  v".  Oitj/  of  Lincoln,  66  Neb. 
430  (92  N.  W.  628). 

836.  (1907.)  An  instroctlon  which  re- 
<iuire8  the  plaintiff.  In  an  action  brought 
against  a  village  for  injuries  sustained  by 
an  accident  arising  from  a  defective  side- 
walk, to  prove  that  the  walk  was  In  an 
"unreasonably  dangerous  condition,"  Is  er- 
roneous. Brown  v.  Village  of  Pierce,  78 
Neb.  623  (111  N.  W.  366). 

AdmiaaibUity  of  eridence. 

837.  (1886.)  In  an  action  against  a  city 
for  damages  for  injuries  from  a  defective 
sidewalk,  a  claim  therefor  presented  to  the 
board  of  trustees  is  not  admissible,  since 
it  was  not  necessary  to  present  such  claim. 
Village  of  Ponoa  v.  Crawford,  18  Neb.  561 
(•26  N.  W.  365). 

838.  (1886.)  Where  the  defect,  alleged 
to  have  been  the  cause  of  an  injury  com- 
plained of,  was  a  cross-walk  and  tbe  angle 
of  the  approach  plank  was  a  material  ques- 
tion In  issue,  It  is  error  to  reject  testi- 
mony of  a  witness  of  a  measurement  taken 
two  years  after  the  accident  Citj/  of  York 
V,  SpeJlman,  19  Neb.  357  (27  N.  W.  213). 

839.  (1890.)  The  Carlisle  tables  of  ex- 
pectancy of  life  were  properly  admitted  in 
evidence,  in  an  action  to  recover  for  injur- 
ies sustained  by  falling  on  a  defective  ^de- 
walk,  It  api>earlng  that  the  Injuries  are  per* 
manent.  City  of  Lincoln  v.  Smith,  28  Neb. 
762  (45  N.  W.  41). 

840.  (1905.)  A  statement  by  a  person 
who  fell  on  an  alleged  defective  sidewalk, 
made  immediately  upon  getting  up,  that  he 
was  hurt,  is  admissible  as  part  of  tbe  tea 

gestte.  City  of  Lexington  v.  Fleharty,  74 
Neb.  626  (104  N.  "W.  1056). 

841.  (1897.)  In  a  suit  against  acity  for 
damages  sustained  by  a  plaintiff  who  fell 
Into  an  unguarded  excavation  in  a  lot  abut- 


ting on  a  street,  a  correct  plan  or  drawing 
of  the  excavation  and  surroundings,  held 
competent  evidence.   ViUt^je  of  Oulltertton 

V.  HoUiday,  50  Neb.  229  (69  N.  W.  863). 

842.  (1898.)  In  an  action  to  recover  for 
injuries  to  plaintiff's  arm  by  reason  of  a 
fall  on  a  defective  sidewalk  it  was  not  error 
to  admit  evidence  showing  the  condition  of 
her  arm  before  ilie  injury.  City  of  Harvard 
V.  Btiles.  54  Neb.  26  (74  N.  W.  399). 

848.  (1902.)  The  recorded  proceedings 
of  the  city  coundl,  reciting  that  a  lost 
claim  was  before  that  body  for  consideration 
about  the  time  It  was  alleged  to  have  been 
filed,  may  be  read  In  evidence  for  tbe  pur- 
pose of  showing  that  a  claim  was  In  fact 
filed.  City  of  South  Omaha  v.  Wreesinaki, 
66  Neb.  790  (92  N.  W.  1046). 

844.  (1902.)  Where  the  iierson  who  was 
the  city  clerk  at  the  time  the  claim  for 
damages  for  personal  injuries  was  mailed 
to  him  was  no  longer  in  office,  and  Is  be- 
yond the  Jurisdiction  of  the  court,  a  letter 
written  by  him  to  plaintiff's  attorney  at  or 
near  the  tlnie  he  received  the  claim,  in 
which  he  certifies  under  bis  hand  and  the 
seal  of  his  office  that  he  bad  received  and 
filed  it  on  a  date  named  therein,-r>hlB  sig- 
nature thereto  being  duly  and  properly  Iden- 
tified,— was  properly  received  In  evidence 
to  establish  tbe  date  on  which  the  claim 
was  in  fact  filed.  City  of  South  Omaha  v. 
Wrzesinaki,  66  Neb.  790  (92  N.  W.  1045). 

846.  (1902.)  Where  It  appeara  that  It 
was  the  custom  of  a  city  clerk  to  make  no 
record  of  claims  presented  to  him  for  dam- 
ages against  the  city,  but  simply  to  file 
them  and  place  them  tn  a  rMeptacle  kept 
for  that  purpose,  to  await  the  action  of  the 
council,  and  that  aji  original  claim  so  filed 
was  lost  and  could  not  be  produced,  second- 
ary evidence  may  be  received  to  establish  the 
facts  relating  to  the  filing  thereof.  City  of 
South  Omaha  v.  WrzesiMki,  66  Neb.  790 
(92  N.  W.  1045). 

846.  (1902.)  Where  the  evidence  dis- 
closes that  the  plaintlfll's  attorney  had 
mailed  a  claim  against  the  city  for  i>er- 
Bonal  Injuries  to  the  city  clerk,  that  it  was 
lost,  that  he  had  kept  a  carbon  copy  of  it, 
which  he  produced  and  promptly  Identified, 
— the  court  aid  not  err  In  allowing  such 
copy  to  be  read  to  the  jury  to  prove  thst 
the  claim,  in  form  and  substance,  compiled 
with  tbe  requirements  of  the  law.  City  of 
South  Omaha  v.  Wrzeaitukt,  66  Neb.  790 
(92  N.  W.  1046). 
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—— Sufficiency  of  evidence. 

847.  (1S86.)  In  an  action  to  recover 
damages  against  a  city  for  Injuries  caused 
by  a  defective  sidewalk,  where  the  proof 
shows  that  the  sidewalk  was  defective  at 
the  time  of  the  Injury  and  bad  been  bo  for 
a  long  time  prior  thereto,  of  which  detect 
the  street  commissioner  had  actual  notice, 
and  that  such  defect  caused  the  Injury,  the 
verdict  will  not  be  set  aside  as  being  against 
the  weight  oC  evidence.  Citj/  of  Lincoln  v. 
Woodward,  19  Neb.  259  (S7  N.  W.  110). 

848.  (1889.)  Evidence  that  shows  a  side- 
walk on  sloping  ground  to  have  been  built 
ot  fencing  material,  the  boards  broken  and 
spilt,  is  Bufflcient  to  show  negligence  of  the 
municipality  and  sustains  a  verdict  for  the 
recovery  of  injuries  received  by  a  woman 
by  reason  of  falling  into  such  holes.  7<^ 
tage  of  yalparaiso  v.  Donovan,  28  Neb.  406 
(44  N.  W.  449). 

849.  (1890.)  Evidence  In  an  actltm 
against  a  city  for  injuries  sustained  by  rea- 
son of  a  defective  sidewalk  examined  and 
held  to  sustain  a  verdict  for  the  plaintiff. 
City  of  Seward  v.  Klenck,  30  Neb.  775  (47 
N.  W.  85). 

860.  (1891.)  Evidence  held  safflcient  to 
BuppoFt  finding  that  defendant  city  was  not 
liable  for  slippery  condition  of  sidewalk  due 
to  accumulation  of  snow.  Bell  v.  City  of 
York,  SI  Neb.  842  (48  N.  W.  878). 

851.  (1891.)  Evidence  as  to  icy  condi- 
tion of  sidewalk  held  sufficient  to  entitle 
plaintiff  to  verdict,  and  hence  judgment  for 
defendant  reversed.  Fox-worthy  v.  City  of 
Hastings,  31  Neb.  825  C48  N.  W.  901). 

852.  (1891.)  In  an  action  against  a  mu- 
nicipality for  damages  of  a  serious  nature 
to  the  plaintiff,  caused  by  falling  through 
a  defective  sidewalk,  the  testimony  fully 
established  the  unsafe  and  dangerous  char- 
acter of  the  walk  at  the  place  where  the 
injury  occurred,  and  the  serious  nature  of* 
tQe  injury,  and  failed  to  show  contributory 
negligence  on  the  part  of  the  porson  In- 
jured, and  there  being  no  material  error 
In  the  record,  the  Judgment  Is  affirmed. 
Village  of  Edgar  v.  Mills,  32  Neb.  718  (49 
N.  W.  710). 

853.  (1893.)  A  non-resident,  In  passing 
from  the  Union  Pacific  depot  In  South  Om- 
aha to  Twenty-third  and  F  streets  in  said 
city,  in  the  night  season  noticed  stairs 
about  ten  feet  In  height  in  front  of  a  pri- 
vate residence.  He  ascended  the  stairs, 
which  he  mistook  for  those  on  a  block  near 


the  point  of  his  destination,  and  In  con- 
tinuing on  towards  his  destination  fell  Into 
the  excavation  caused  by  grading  0  street 
in  said  city,  and  was  severely  Injured.  Held, 
That  the  proof  failed  to  show  negligence  cm 
the  part  of  the  city.  Gilchrist  v.  City  of 
South  Omaha,  36  Neb.  163  (54  N.  W.  258). 

854.  (1904.)  Evidence  held  to  support 
the  verdict  for  plaintiff  in  action  for  In- 
juries from  a  defective  sidewalk.  City  of 
Omaha  V.  Krantz,  6  Unof.  236  (97  N.  W. 
1059). 

855.  (1904.)  Evidence  In  an  action  for 
Injuries  from  a  defective  sidewalk  held  suf- 
ficient to  sustain  verdict  for  plaintiff.  City 
of  Minden  v.  Vedene,  72  Neb.  657  (101  N. 
W.  830). 

856.  (1905.)  In  an  action  for  Injuries 
received  by  slipping  on  a  sidewalk  on  which 
it  was  alleged  that  snow  and  Ice  had  been 
allowed  to  accumulate,  the  evidence  exam- 
ined and  held  Bufficlent  to  go  to  the  Jary 
on  the  question  of  d^endant's  n^llgence. 
City  of  Omaha  v.  Lewia,  74  Neb.  184  (103 
N.  W.  1041). 

 Questions  for  Jnzyt  in  generaL 

857.  (1886.)  Liability  for  injuries  re- 
ceived on  account  of  accumulations  of  snow 
and  Ice  on  sidewalk,  whether  city  was  negli- 
gent in  not  removing  obstructions,  is  a  ques- 
tion for  the  jury.  Nebraska  City  v.  Rath- 
ione,  20  Neb.  288  (29  N.  W.  920). 

858.  (18SS.)  The  .  question  whether  the 
city  is  negligent  in  not  removing  the  ob- 
struction of  snow  and  ice  from  the  side- 
walks Is  one  of  fact.  Foxtcorthy  v.  City  of 
Hastings,  26  Neb.  133  (41  N.  W.  132). 

859.  (1895.)  Whether  or  not  a  city  hia 
failed  to  keep  its  streets  in  a  safe  condition 
for  travel  is  a  question  of  fact  City  of 
Aurora  v.  Cox,  43  Neb.  727  (62  N.  W.  66). 

8S0.  (1897.)  Whether  a  city  is  negiigent 
in  permitting  an  excavation  to  he  made  and 
exist  alongside  of  on  extending  a  short  dis> 
tance  Into  the  highway,  for  the  purpose  of 
the  erection  of  a  building,  ia  a  question  of 
fact  for  the  jury.  Village  of  Culttertson  v. 
Holliday,  50  Neb.  229  (69  N.  W.  853). 

861.  (1906.)  Where  one  Is  Injured  by 
stumbling  over  a  loose  board  In  a  sidewaltt, 
while  walking  with  another,  whether  be 
was  guilty  of  negligence  Is  a  question  of 
tact  for  the  Jury.  City  of  Lexington  e. 
Kreitg,  73  Neb^  770  (103  N.  W.  444). 

862.  (1905.)  In  an  action  for  Injuries 
received  by  allpping  on  a  sidewalk  on  which 
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it  vas  alleged  that  snow  and  ice  had  been 
allowed  to  accumulate,  the  evidence  exam- 
ined and  held  sufficient  to  go  to  the  Jury 
on  the  question  of  defendant's  negligence. 
City  of  Omaha  v.  Lewis,  74  Neb.  184  (103 
N.  W.  1041). 

■  Qneetion  for  jury,  contributory  neg- 
ligence. 

863.  (1888.)  Where,  in  an  action  for 
damages  resulting  from  a  fall  into  an  «x- 
caratlon  in  a  sidewalk,  It  was  shown  by 

the  evidence  that  the  plaintiff  knew  of  the 
excavation  across  the  sidewalk,  and  that  on 
a  dark  night  he  attempted  to  pass  that  way, 
and  remembering  tbe  defect  attempted  to 
pass  around  it,  but  by  reason  of  misjudging 
the  distance,  and  the  excavation  being  un* 
guarded,  he  fell  Into  it  and  was  injured, 
the  question  of  his  contributory  negligence 
was  for  the  Jury  to  decide  und^er  all  the 
circumstances  as  shown  by  the  evidence. 
Village  of  Orleans  v.  Perry,  24  Neb.  831 
40  N.  W.  417). 

864.  (1894.)  In  an  action  to  recover  for 
injuries  sustained  by  a  person  falling  over 
a  curbstone  laid  out  beside  a  street  paving, 
the  grade  being  several  feet  below  the  level 
of  the  abutting  property,  whether  or  not 
the  plaintiff  was  guilty  of  negligence  In  at- 
tempting to  cross,  knowing  the  unsafe  con- 
dition, having  gone  the  opposite  direction 
a  short  time  before  the  accident,  is  foi>  the 
jury  to  determine.  City  of  Lincoln  v,  Oai- 
vert,  39  Neb.  305  (58  N.  W.  115). 

865.  (1896.)  Whether  a  child  who  was 
drowned  in  a  pond  In  a  street,  while  at  play, 
was  guilty  of  contributory  negligence  is  a 
question  for  the  Jury.  City  of  Omaha  v. 
Richards,  49  Neb.  244  (68  N.  W.  528). 

n,  Instructions. 

866.  (1881.)  An  instruction  that  under 
certain  given  "circumstances,  the  city  Is 
liable  for  Its  failure  to  perform  its  duties," 
but  with  no  explanation  by  the  judge  as  to 
what  those  "duties"  were  Is  erroneous.  City 
of  Crete  v.  Childs,  11  Neb.  252  (9  N.  W.  65). 

867.  (1886.)  In  an  action  against  a  city 
for  damage  for  injuries  to  plaintiff  who  was 
thrown  from  a  wagon  upon  striking  an  al- 
lied defective  cross-Valk,  there  being  no 
evidence  that  such  walk  was  negligently 
constructed,  an  instruction  that  If  the  jury 
find  such  walk  was  negligently  constructed 
is  erroneous,  as  not  being  applicable  to  the 
evidence.  City  of  York  v.  Bpellman,  19  Neb. 
367  (S7  N.  W.  113). 


868.  (1896.)  Instructions  set  out  in  the 
opinion  correctly  state  the  rule  as  to  liabil- 
ity of  a  city  for  failure  to  keep  its  streets 
In  safe  condition  for  the  use  of  the  public. 
City  of  Omaha  v.  Richards,  49  Neb.  244  (68 
N.  W.  528  ). 

869.  (1897.)  An  Instruction  that  It  is 
the  duty  of  a  city  to  keep  its  streets  In  a 
reasonably  safe  condition  for  travel  by  all 
persons  is  not  objectionable  on  the  ground 
that  it  excludes  from  the  Jury  the  Question 
of  alleged  contoibutory  negligence  by  the 
plalntlCt.  City  of  Ord  v.  Nash,  50  Neb.  335 
(69  N.  W.  964). 

870.  (1902.)  Instructions  In  action 
against  a  city  for  injuries  from  defective 
sidewalk  examined,  and  held  to  be  conflict- 
ing and  consequently  erroneous  and  preju- 
dicial. Raynor  v.  City  Of  Wymore,  3  Unof. 
51  (90  N.  W.  769). 

871.  (1905.)   In  an  action  for  Injuries 

from  a  defective  sidewalk,  where  the  court, 
in  defining  the  issues,  quotes  tbe  allegations 
of  the  petition,  a  quotation  of  the  unneres- 
sary  allegation  that  plaintiff  had  presented 
his  claim  to  the  city  council  is  not  prejudi- 
cial where  all  evidence  as  to  such  presenta- 
tion had  been  excluded.  City  of  Lexington 
V.  Fleharty,  74  Neb.  626  (104  N.  W.  1056). 

872.  (1906.)  In  an  action  against  a  city 
for  damages  sustained  by  reason  of  a  per- 
sonal injury,  an  Instruction  from  which  the 
jury  might  infer  that  the  city  would  be 
liable  for  negligently  permitting  a  walk  In 
general  use  by  the  public  over  property  not 
shown  to  be  within  the  corporate  limits  of 
the  city  to  become  and  remain  in  a  danger- 
ous condition.  Is  prejudicial  error.  City  of 
UcCook  V.  Parsons,  77  Neb.  132  (108  N.  W. 
167). 

Amount  of  recovery. 

873.  (1888.)  A  verdict  for  $5,000  for  in- 
juries sustained  by  falling  Into  an  excava- 
tion In  a  sidewalk  is  excessive  and  cut  down 
to  $3,000.  yillage  of  Orlearu  v.  Perry,  24 
Neb.  831  (40  N.  W.  417). 

874.  (1897.)  Where  a  bridge  In  a  city 
collapsed,  throwing  plaintiff  and  his  horses 
and  loaded  wagon  into  a  creek,  injuring 
him  and  the  team  and  breaking  the  wagon, 
a  Judgment  against  the  city  for  $2,600  Aeld 
not  excessive.  City  of  South  Omaha  «.  Poto- 
ell,  50  Neb.  798  (70  N.  W.  391). 

876.  (1898.)  A  verdict  for  $1,800  for  In- 
juries to  an  arm  by  reaaon  of  a  defective 
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sidewalk  Bustalned.  City  of  Harvard  v. 
BtiJes,  64  Neb.  26  (74  N.  W.  399). 

876.  (1902.)  Where  plaintiff  stepped 
through  &  hole  Id  a  sidewalk,  stripping  the 
skin  and  fleA  from  both  sides  of  hla  leg, 
and  wrenching  hla  knee,  bo  that  he  was 
confined  to  his  bed  for  six  weeks  and  his 
knee  permanently  weakened,  a  verdict  for 
$1,500  held  not  excessive.  City  of  South 
Omaha  v.  WrzetintM,  66  Neb.  790  (92  N. 
W.  1045). 

Becovery  over  by  city. 

877.  (1903.)  The  recovery  of  a  Judg- 
ment against  a  city  for  Injuries  sustained 
by  falling  through  a  defective  coal-hole  in 

a  sidewalk  la  not  conclusive  as  to  the  re- 
sponsibility of  the  owner  of  tbe  lot  adjoin- 
ing for  such  Injuries.  City  of  Lincoln  v. 
First  Nat.  Bank  of  Lincoln,  67  Neb.  401  (93 
N.  W.  698;  108  Am.  St  Rep.  690;  60  L.  R. 
A.  923). 

878.  (1903.)  A  purchaser  of  a  lot  at 
sheriff's  sale,  who  does  not  appear  to  have 
obtained  any  possession  or  control  of  the 
premises  except  such  as  arises  constructively 
from  the  delivery  and  recording  of  a  sher^ 
flTs  deed,  is  not  responsible  to  the  city, 
which  has  paid  a  Judgment  for  Injuries  re- 
ceived by  one  falling  Into  a  negligently  con- 
structed coal-hole  in  front  of  such  lot  three 
weeks  after  the  Issuance  of  tbe  sheriff's 
deed,  and  while  the  former  owner  is  atlU  in 
possession.  CHy  of  Lincoln  v.  Fir$t  Nat. 
Bank  of  Lincoln,  67  Neb.  401  (93  N.  W.  698; 
108  Am.  St.  Rep.  690;  60  L.  R.  A.  923). 

879.  (1903.)  The  statute  of  limitations 
does  not  begin  to  run  against  an  action  <m  a 

lot  owner's  liability  over  to  a  city  for  a 
judgment  for  Injuries  growing  out  of  a  de- 
fective sidewalk,  until  the  city's  liability  is 
fixed  by  law  or  by  admission  and  payment 
on  its  part.  City  of  Lincoln  v.  Firtt  Nat. 
Bank  of  Lincoln,  67  Neb.  401  (93  N.  W. 
698:  108  Am.  St.  Rep.  690;  60      R.  A. 923). 

C  Defects  or  ObatmctlonB  in  Sewen, 
Drains,  and  Watercoursea. 

Damming  up  surface  water. 

880.  (1888.)  A  city  Is  liable  for  flooding 
cellars  by  reason  of  a  street  grade  only  for 
tbe  negligent  construction  of  such  grade  or 

fill,  and  the  Jury,  in  an  action  to  recover 
such  damages,  should  be  so  Instructed.  City 
of  Kearney  v.  TAoemason,  26  Neb.  147  (41 
N.  W.  115). 

881.  (1892.)    In  an  action  for  damages 


for  flooding  the  plaintUTs  celUx  in  wUdi 
his  goods  were  stored,  caused  by  filling  up 

tbe  street  adjacent  to  the  lot  without  the 
grade  being  established,  an  InatructloD 
which  in  effect  told  the  Jury  that  the  grade 
might  be  established  otherwise  than  by  or- 
dinance as  Is  provided  for  by  section  31. 
chapter  9,  Genera]  Statutes,  is  erroneoua 
Themanson  v.  City  of  Kearney,  35  Neb.  881 
(53  N.  W.  1009), 

882.  (1895.)  A  city  may  be  liable  for 
damages  for  negligently  making  street  im- 
provements which  cause  surface  water  to 
flow  upon  the  premises  of  a  private  owner. 
City  of  Beatrice  v.  Leary,  45  Neb.  149  (6J 
N.  W.  370;  50  Am.  St.  Rep.  646). 

883.  (1896.)  City  of  Beatrice  held  liable 
for  flooding  of  property  by  surface  water, 
caused  by  the  filling  of  a  ditch  in  Court 
street,  by  the  grading  of  such  street.  City 
Of  BeatHce  v.  Leary,  46  Neb.  149  (  63  N. 
W.  870;  60  Am.  St  Rep.  646). 

884.  (1895.)  A  city  has  the  right  to  talce 
such  steps  and  perform  such  acta  as  in  its 
judgment  are  necessary  to  protect  Its  street 
from  surface  waters;  but  while  It  has  this 
tUckX,  it  is  charged  with  the  duty  of  exe^ 
cislng  It  with  ordinary  care.  Zt  Is  bound  to 
know  if  a  draw  is  the  natural  conduit 
through  which  the  surface  waters  were 
wont  to  find  their  way  to  the  river,  and 
when  it  filled  up  a  ditch  into  which  this 
draw  emptied  It  was  charged  with  the  duty 
of  constructing  sufficient  ditches  and  oat- 
lets  to  carry  the  surface  waters  coming 
down  the  draw  to  the  river.  City  of  Beatrioe 
V.  Leary,  46  Neb.  149  (63  N.  W.  870;  50  Am. 
St  Rep.  646). 

886.  (1896.)  A  city  has  a  right  to  grade 
its  streets  and  guard  against  surface  water 
by  dike  or  embankment,  but  It  may  be  liable 
for  damages  where  It  negligently  constructs 
an  embankment  in  a  street  and  causes  sur- 
face water  to  flow  Into  the  cellar  of  an  abut- 
ting property-owner.  City  of  Kearney  v. 
ThetMnton,  48  Neb.  74  (66  N.  W.  996). 

886.  (1897.)  Instructions  which  assumed 
that  evidence  of  overflow  of  lots  by  tlie 
massing  thereon  by  a  city  of  the  water  <rf  a 
running  stream  '  as  would  entitle  tbe  lot 
owners  to  damages  would  be  proper  proof 
in  support  of  a  claim  for  compensatlou  tor 
personal  Injury  to  one  who  had  no  interest 
In  tbe  lot  itself,  is  erroneoua  City  of 
Omaha  v.  Bovman,  62  Neb.  293  (72  N.  W. 
316;  66  Am.  St  Rep.  606;  40  U  B.  A  611)- 
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—  WolTer  of  damages  by  patitloiiliii; 
for  improrement. 

887.  (1895.)  The  plaintiff  by  petitioning 
the  dty  to  grade  and  pare  a  street,  the  grad- 
ing of  which  cauaed  a  flooding  from  dammed 
up  surface  water,  did  not  estop  herself  from 
claiming  damages  as  the  result  of  the  neg- 
ligent omission  of  the  city  to  provide  suit- 
able outlets  for  carrying  off  the  surface 
water  from  the  draw.  City  of  Beatrice  v. 
Leary,  45  Neb.  149  (63  N.  W.  370  ;  60  Am. 
St  Rep.  546). 

Ponds  of  water  on  pTivate  property. 

888,  889.  (1896.)  A  city  Is  liable  for  the 
death  of  a  boy  ten  years  old,  by  drowning, 
caused  by  falling  from  a  section  of  wooden 
sidewalk  which  he  was  using  as  a  raft  upon 
a  pond  within  the  corporate  limits,  a  part 
thereof  being  In  a  public  street  and  part 
upon  private  property,  it  being  shown  that 
such  accumulation  of  water  was  occasioned 
by  the  negligence  of  the  city  In  grading 
said  street  and  constructing  a  storm  sewer 
therein.  City  of  Omaha  v.  Richards,  49 
Neb.  244  (68  N.  W.  528);  (1897)  City  of 
Omaha  v.  Richards,  50  Neb.  804  (70  N.  W. 
3«3). 

890.  (1897.)  In  an  action  to  recover  for 
the  death  of  a  boy  by  drowning  In  a  pond 
of  water  on  a  private  lot,  caused  by  an  em- 
bankment ballt  by  the  city,  there  being  no 
evidence  to  sliow  that  the  deceased  was  ex- 
ercising a  reasonable  use  of  the  street,  there 
can  be  no  recovery.  City  of  OmajM  v.  Bow 
Ttian,  52  Neb.  293  (72  N.  W.  316;  66  Am.  St. 
Rep.  506;  40  L.  R.  A.  531). 

891.  (1897.)  With  respert  to  water 
forming  a  pond  on  private  property  within 
the  limits  of  a  city,  but  not  on,  or  in  dan- 
gerous proximity  to.  a  public  highway, 
street,  or  alley,  such  city  owes  no  duty  to 
the  general  public  (aside  from  that  of  a 
sanitary  character)  other  than  such  as  de- 
volves on  private  owners  of  property  simi- 
larly situated,  ev^  though  the  city  may 
have  vi^ated  the  pond  of  which  complaint 
Is  made.  City  of  Omaha  v.  Bowman,  62 
Neb.  293  (72  N.  W.  316;  66  Am.  St.  Rep. 
S06;  40  L.  R.  A.  531). 

892.  (1899.)  A  municipal  corporation  is 
liable  for  the  death  of  a  child  who  was 
drowned  In  a  pond  of  water  situate  in  part 
on  a  public  street  and  in  part  on  abutting 
lots,  when  shown  that  the  accumulation  of 
water  was  occasioned  by  the  negligence  of 
the  city  in  fllling  In  the  street  with  earth, 
that  no  fence  or  barrier  was  erected,  and 


that  the  child  entered  the  pond  from  the 
street.  Bowman  v.  City  of  Omaha,  59  Neb. 
84  (80  N.  W.  269). 

ObstmctionB  of  sewera 

893.  (1904.)  In  an  action  against  a  city 
to  recover  for  damages  from  overflow  of 

surface  water,  caused  by  negligently  per- 
mitting sewers  and  drains  to  become  ob- 
structed and  out  of  repair,  an  Instruction 
that  It  the  sewer  was  properly  constructed 
and  the  street  grades  were  proper,  the  city 
Is  not  liable.  Is  erroneous.  McAdama  v. 
City  of  McCook,  71  Neb.  789  (99  N.  W.  666}. 

Defects  in  plans  and  construction. 

894.  (1906.)  Where  a  city  In  the  erec- 
tion of  a  public  work  exercises  reasonable 
care  and  Judgment,  and  adopts  plans  ap- 
proved and  recommended  by  engineers  hav- 
ing all  the  knowledge  that  skill  and  ex- 
peri«ice  In  such  work  would  naturally  give 
them,  it  should  not  be  held  liable  In  dam- 
ages on  account  of  an  alleged  defect  in  the 
plan,  unless  the  construction  Is  so  manl> 
festly  dangerous  that  all  reesonable  minds 
must  agree  that  It  was  unsafe.  Wattert  v. 
City  of  Omaha,  76  Neb.  856  (107  N.  W. 
1007). 

Petition. 

896.  (1904.)  A  petition  In  aa  acUon 
against  a  city  for  damages  resulting  from 
flow  of  surface  wMer  into  plalntltTs  base- 
ment states  a  cause  of  action  by  alleging 
neglect  of  the  city  to  keep  the  sewer  drains 
from  being  filled  and  obstructed.  McAdams 
V.  City  of  McCooh,  71  Neb.  789  (99  N.  W. 
666). 

Bnrden  of  proof. 

896.  (1906.)  An  instruction,  in  an  action 
against  a  city  for  damages  caused  by  flood- 
ing of  a  basement  during  a  heavy  rain 
storm,  casting  the  burden  of  proving  the 
same  was  occasioned  by  the  act  of  God  upon 
the  defendant,  approved.  City  of  McCook  v. 
McAdama,  76  Neb.  1  (106  N.  W.  988). 
[Overruled  on  rehearlne^  76  Neb.  7;  re- 
versed, 76  Neb.  11.] 

897.  (1906.)  In  an  action  against  a  city 
for  damages  alleged  to  have  been  caused  by 
the  negligent  omission  of  the  dty  to  main- 
tain in  proper  condition  a  system  of  draln- 
age  constructed  by  it,  where  one  of  the  de- 
fenses relied  upon  is  that  the  loss  was  oc' 
casloned  by  the  act  of  Qod,  It  Is  error  to 
instruct  the  Jury  that  the  burden  is  upon 
the  defendant  to  OBtabliBh  such  defense. 
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City  of  McCooh  V.  McAiama,  76  Neb.  7  (106 
N.  W.  988). 

898.  (1906.)  In  an  action  against  a  city 
for  damages  by  reason  of  fioodlmg  a  baae- 
ment,  through  alleged  defecUve  drains,  the 
burden  of  proving  the  storm  was  of  such 
violence  as  to  amonnt  to  an  act  of  God  Is 
upon  the  defendant.  City  of  McCooh  v. 
McAdamt,  76  Neb.  11. 

EridMice. 

899.  (1892.)  In  an  action  for  damages 
to  a  brick  wall  caused  by  negligence  In  the 
construction  of  a  sewer,  where  there  Is  a 
conflict  in  the  evidence,  the  Judgment  of  the 
court  below  will  be  affirmed.  Oleson  v.  City 
of  Plattsmouth,  35  Neb.  1B3  (52  N.  W.  848). 

900.  (1906.)  In  an  actlonto  recover  for 
the  drowning  of  a  boy  in  a  pond  of  surface 
water  backed  up  by  a  street  grade,  there 
being  a  failure  to  connect  any  negligence  of 
the  city  to  the  accident,  a  verdict  for  the 
city  affirmed.  Reeder  v.  City  of  Omaha, 
73  Neb.  845  (103  K  W.  672). 

901.  (1905.)  Evidence  examined,  and 
held  to  show  that  the  Inadequacy  of  the 
slx-lncb  sewer  between  12th  street  and  16th 
street  In  the  city  of  Omaha  was  largely 
caused  by  the  Increased  capacity  required 
by  reason  of  business  buildings  of  large 
size  having  taken  the  place  of  residences 
at  that  locality.  Shannon  v.  City  of  Ojnaha, 
73  Neb.  507  (103  N.  W.  53;  106  N.  W.  693). 

902.  (1906.)  Evidence  in  an  action 
against  a  city  for  damages  caused  by  flood- 
ing of  a  basement  during  an  unusually  se- 
vere storm  sustains  a  finding  that  the  same 
was  caused  by  an  act  of  God.  City  of  Mo- 
Cook  V.  MoAdams,  lit  Neb.  1  (106  N.  W. 
988). 

903.  (1906.)  Evidence  in  an  actJon 
against  a  city  for  damages  caused  by  flood- 
ing of  a  basement  through  insufficient 
drains  held  Insufficient  to  warrant  submis- 
sion of  the  question  of  contributory  negli- 
gence of  plaintiff  to  the  Jury.  City  of  Mo- 
Cook  V.  McA.dams,  76  Neb.  1  (106  N.  W. 
988). 

XX.  nSCAIi  KAKAGEHENT,  FVBLZO 
SEBT^  SECUBITZES,  AND 
TAXATION. 

A.  Power  to  Incur  Indebtedness,  Appro- 
priations,  Warrants  and 
Payments. 

Warrant  as  new  promise  or  acknowledg- 
ment as  satisfying  statute  of  limitations, 
see  lAmitation  of  Aotiona,  1 136a. 


Limitation  on  Indebtedness. 

904.  (1878.)  Section  31  of  the  act  relat- 
ing to  cities  of  the  second  class,  "That  the 
bonded  indebtedness  shall  not,  at  any  one 
time,  eiceed  twenty  per  cent,  of  the  value  of 
the  real  estate  of  such  city,  according  to  the 
assessment  of  the  preceding  year,"  is  u 
Independent  proposition  which  relates  to 
the  entire  bonded  debt  of  the  city,  and 
therefore  all  bonds  issued  in  excess  of  the 
amount  so  limited  are  without  any  autho^ 
Ity  of  law  and  void.  WheeJer  v.  City  of 
PUittamouth,  7  Neb.  270. 

906.  (1889.)  The  provisions  of  secttoo 
86,  article  I,  chapter  14,  Compiled  Statutes, 
limiting  the  jK>wer  of  the  city  council  to 
appropriate  money  to  the  annual  appropria- 
tion bill  and  to  such  sums  as  in  the  aggR- 
gate  shall  not  exceed  the  amount  of  tax 
authorized  to  be  levied  during  that  year, 
held,  not  to  apply  to  money  authorised  to  be 
borrowed  by  such  city  for  a  speciflc  purpose 
and  where  a  proposition  to  apply  the  same 
thereto  has  been  sanctioned  by  a  majority 
of  the  legal  voters  of  such  city,  either  by 
a  petition  signed  by  them,  or  at  a  general 
or  special  election  duly  called  therefor. 
State,  ex  rel.  Fuller,  v.  Martin,  27  Neb.  441 
(43  N.  W.  244). 

Appropriations. 

906.  (1896.)  A  city  of  the  second  class 
having  more  than  5,000  Inhabitants  may 
make  siwclal  appropriations  for  ImiHwe- 
manta  at  other  times  In  other  ordinances 
than  the  annual  appropriation  bill,  provided 
such  appropriations  first  receive  the  sanc- 
tion of  a  majority  of  the  electors  either  by 
petition  or  at  an  election.  Chrittenten  v. 
City  of  Fremont,  45  Neb.  160  (63  N.  W.S64). 

907.  (1895.)  Chapter  19,  laws  1889.  au- 
thorizing cities  of  the  second  class  to  main- 
tain lighting  systems  to  supply  light  to 
private  buildings,  in  providing  for  the  lery 
of  a  tax  and  the  issuing  of  bonds  for  erect- 
ing and  maintaining  a  lighting  system,  pro- 
vides how  money  must  be  raised  for  the 
purpose  when  It  Is  not  already  available; 
but  where  a  city  already  has  in  its  general 
fund  sufficient  unappropriated  funds,  It  may 
appropriate  and  use  those  funds  for  the 
purpose  of  erecting  a  lighting  system. 
Christenten  v.  City  of  Fremont,  46  Neb.  10 
(63  N.  W.  364). 

Submission  of  «xpenclitan  to  vota 

908.  (1898.)  When  the  governing  body 
of  a  municipality  Is  authorized  by  a  nte 
of  the  people,  and  only  thereby,  to  Incnr  a 
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debt  for  a  particular  purpose,  such  purpose 
must  be  strictly  followed,  and  the  terma 
of  the  authority  granted  must  be  strictly 
and  fully  performed.  Tukey  v.  City  of 
Omaha,  64  Neb.  370  (74  N,  W.  613;  69  Am. 
St  Rep.  711). 

Enjoining  illegal  expenditures. 

909.  (1898.)  A  resident  taxpayer,  show- 
ing no  private  interest,  may  maintain  a 
suit  to  restrain  the  governing  body  of  a 
municipality  from  an  illegal  disposition  of 
the  public  money,  or  the  Illegal  creation  of 
a  debt  which  must  be  paid  by  taxation. 
Tukej/  V.  City  of  Omaha'  54  Neb.  870  (74 
N.  W.  613;  69  Am.  St.  Rep.  7U). 

910.  (1901.)  A  taxpayer  may  maintain 
a  suit  to  restrain  the  governing  body  of  a 
municipal  or  public  corporation  from  mak- 
ing an  Illegal  disposition  of  public  funds  or 
property.  Shepard  v.  Easterling,  61  Neb. 
88S  (86  N.  W.  941). 

Warrants. 

911.  (1880.)  One  having  certain  war- 
rants against  a  municipality,  which  were 
duly  and  legally  issued,  exchanged  the  same 
under  the  provislona  of  an  ordinance  of  the 
city  for  its  funding  bonds,  vrhich  were  de- 
clared illegal  because  Issued  in  excess  of 
the  limit  fiMd  by  law,  in  an  action  against 
the  city,  he  can  recover  the  value  of  the 
warrants.  City  of  Plattsmouth  v.  Fitz- 
geraXd,  10  Neb.  401  (6  N.  W.  470). 

912.  (1896.)  A  city  granted  a  franchise 
for  the  construction  of  waterworks,  con- 
tracted to  pay  certain  hydrant  rentals  and 
that  in  case  the  owners  of  the  works  should 
Issue  mortgage  bonds  the  city  would  pay 
a  sufficient  amount  of  the  hydrant  rentals  to 
the  trustee  under  the  mortgage  to  discharge 
the  Interest  on  the  bonds.  A  claim  for  hy- 
drant rentals  was  audited  and  allowed  by 
the  council  and  a  warrant  was  Issued  on 
representations  by  an  agent  of  the  water- 
works company  that  its  bonds  had  not  heeo 
■old.  This  representation  proved  false.  An 
action  was  begun  to  foreclose  the  mortgage 
uecuring  the  bonds  and  the  city  was  cited 
In  that  action  to  show  cause  why  it  bad  not 
paid  the  hydrant  rentals  to  the  trustee. 
The  council,  by  resolution,  directed  the  treas- 
urer not  to  pay  the  warrant  until  a  settle- 
ment  should  be  effected.  Beld,  That  under 
such  circumstances  an  application  for  a 
mandamus  to  compel  payment  of  the  war- 
rant must  be  denied.  Btate,  ew  ret  Firat 
Kat  Bank  of  York,  v.  Cook,  43  Neb.  318  (61 
N.  W.  698). 


913.  (1896.)  The  warrants  of  a  muni- 
cipal corporation  are  not  negotiable  instru- 
ments. They  do  not  constitute  a  new  debt 
or  evidence  of  a  new  debt,  but  are  only  the 
prescribed  means  devised  by  law  for  draw- 
ing money  from  the  treasury.  State,  ex  ret. 
First  Nat.  Bank  of  York,  v.  Cook,  43  Neb. 
318  (61  N.  W.  693). 

91^.  (1907.)  A  warrant  Issued  by  a  city 
in  consideration  of  a  demand  which  Is  a 
valid  obligation  payable  out  of  its  general 
funds  Is  not  Invalidated  by  a  recital,  not 
contemplated  by  the  statute,  that  it  shall 
be  payable  out  of  a  special  fund  wfaldi  the 
city  Is  not  authorized  to  create,  or  out  of  a 
special  fund  which  the  city  may  lawfully 
create,  but  the  failure  to  create  which  Is 
due  solely  to  the  fault  or  negligence  of  the 
city.  Abrahams  v.  City  of  Omaha,  80  Neb. 
271  fll4  N.  W.  161). 

OonpelUng  county  to  paj  orer  fnnda. 

915.  (1888.)  Where  a  county  treasurer 
has  collected  and  holds  In  his  hands  moneys 

belonging  to  a  city,  and  upon  demand  of 
the  treasurer  of  such  city  refuses  to  pay  the 
same,  he  may  be  compelled  by  mandamus 
to  make  such  payment.  In  such  case  the 
city  treasurer  Is  not  compelled  to  bring  an 
action  on  the  county  treasurer's  bond  to 
pecover  the  amount  due.  State,  ex  rel. 
arable,  v.  Roderick,  23  Neb.  606  (87  N.  W. 
77). 

Faymoits. 

916.  (1887.)  Where  a  mayop  and  council 
of  a  city  drew  an  order  upon  the  funds  of 
the  city  and  purchase  lands  therewith,  for 
use  as  a  cemetery,  without  being  authorized 
to  do  so,  the  city  cannot  recover  the  amount 
of  such  payment  from  the  grantor.  City  of 
BMr  V.  Lantry,  21  Neb.  247  (81  N.  W.  790). 

917.  (1896.)  The  act  of  a  city  treasurer 
In  wing  money  Is  ministerial  and  he  may 
only  make  payments  upon  orders  of  the 
officers  in  whom  the  law  reposes  the  author- 
ity to  direct  such  payment.  State,  ex  rel. 
Firat  Nat.  Bank  of  York,  v.  Cook,  43  Neb. 
318  (61  N.  W.  693). 

918.  (1895.)  Where  warrants  for  pay- 
ments of  hydrant  rentals  have  been  Issued, 
as  provided  for  In  a  franchise  to  a  water 
company,  and  a  dispute  arises  as  to  false 
representations  and  performance  on  the 
part  of  the  water  company  between  the  city 
council  and  the  formeiv  mandamus  to  com- 
pel payment  of  such  warrants  denied  until 
a  determination  of  such  dispute.  Btate,  ex 
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rel.  First  Nat.  Bank  of  York,  v.  OooK  43 
Neb.  318  (61  N.  W.  693). 

919.  (1907.)  The  charter  of  the  city  of 
Omaha  (Comp.  Stat.  1903.  ch.  12a,  sec,  901), 
which  enacts  that  the  mayor  and  council 
shall  not  allow  or  authorize  to  be  paid  a 
olaim  presented  under  certain  circumstances 
or  after  the  lapse  of  a  certain  time,  is  a  lim- 
itation upon  the  power  and  jurisdiction  of 
the  body  itself,  and  a  claim  so  situated,  and 
not  falling  within  an  exception  of  the  stat- 
ute. Is  extinguished,  so  far  as  the  Judicial 
powers  of  the  mayor  and  council  are  con- 
cerned. Redell  V.  City  of  Omaha.  80  Neb. 
178  (113  N.  W.  1054). 

——Enjoining  payment. 

920.  (1902.)  Where  one  seeks  to  enjoin 
the  payment  of  a  warrant  drawn  upon  a 
specific  fund,  and  alines  that  no  estimate 
or  appropriation  was  made,  or  created  for 
Its  payment,  it  is  incumbent  upon  him  to 
make  competent  proof  of  such  facts,  and 
unless  he  thus  overcomes  the  presumption 
of  official  regularity  his  action  must  be  dis- 
missed. Ketly  V.  Broaawett,  3  Unof.  617  (92 
N.  W.  643). 

B.  Bonds  and  Other  Securities. 
Submission  o.f  proposition  to  Tote. 

921.  (18S6.)  Section  69  of  the  act  relat- 
ing to  cities  of  the  second  class,  authorizes 
the  submission  to  the  electors  of  such  city, 
by  a  resolution  of  the  city  council,  of  a 
proposition  to  issue  the  bonds  of  the  city 
for  water-works,  and  such  submission  need 
not  be  by  ordinance.  State,  ex  reJ.  City  of 
York,  V.  Bahcock,  20  Neb.  522  (31  N.  "W.  8). 

922.  (1890.)  Where  a  proposition  to 
issue  bonds  is  submitted  by  the  board  of 
education  under  the  provisions  of  the  act 
of  March  31,  1887.  it  was  unnecessary  that 
It  be  accompanied  by  a  provision  to  levy,  a 
trx  to  pay  the  Interest  on  such  bonds.  State, 
cx  rel.  Board  of  Education,  v.  Benton,  29 
Neb.  460  (45  N.  W.  794). 

923.  (1890.)  The  board  of  education  of 
the  city  of  O.  submitted  at  a  regular  city 
election  a  proposition  to  Issue  bonds  under 
the  provisions  of  the  act  entitled  "An  act 
relative  to  the  public  schools  In  metropoli- 
tan cities,"  approved  March  31,  1887,  at 
which  election  Uiere  were  cast  for  the  office 
of  mayor,  12.337  votes;  for  the  proposition 
to  issue  school  bcmds,  4.930,  and  against  the 
proposlL.on,  2,992  votes.  Bonds  Issued  In 
pursuance  of  the  proposition  and  authority 
were  presented  to  the  auditor  of  state  for 


registration,  and,  upon  rejection  and  appli- 
cation for  mandamus  to  the  officer,  held, 
that  the  Issuance  of  bonds  was  not  sanc- 
tioned by  the  vote  given.  State,  ex  rel 
Board  of  Education,  v.  Benton,  29  Neb.  460 
(45  N.  W.  794). 

924.  (1902.)  In  submitting  a  proposition 
to  Issue  bonds  In  pursuance  of  subdivision 
XV.  section  69,  article  I.  chapter  14,  Com- 
plied Statutes,  said  proposition  is  suffideutly 
definite  if  it  fix  the  maximum  amount  to 
be  issued,  and  vest  the  village  with  auttao^ 
Ity  to  Issue  a  lees  amount.  Chicago,  B.  d  Q. 
R.  Co.  V.  Village  of  Wilder,  63  Neb.  624  (88 
N.  W.  660). 

926.  (1897.)  The  clause.  "When  the 
same  shall  have  been  authorized  by  a  vote 
of  the  people,"  employed  in  subdivision 
XXI,  section  67,  article  I,  chapter  13o,  Com- 
plied Statutes,  relating  to  authority  to  is- 
sue municipal  bonds,  means  auttiorlzed  by  a 
majority  of  the  voters  of  the  city.  Brym 
V.  City  of  Lincoln,  50  Neb.  620  (70  N.  V. 
263;  35  L.  R.  A.  762). 

926.  (1906.)  Under  Its  charter  the  city 
council  of  Omaha  may  provide  by  ordinance 
a  manner,  not  inconsistent  with  statntory 
provisions,  fon  calling  and  conducting  a 
special  election  for  the  purpose  of  voting 
upon  a  proposition  to  Issue  such  bonds  of 
the  city  as  are  authorized  by  law.  Linn  v. 
City  of  Omaha,  76  Neb.  S52  (107  N.  V. 
983). 

927.  (1906.)  At  a  special  election  there 
was  submitted  to  the  electors  this  questkm: 
"Shall  the  bonds  of  the  city  in  the  sum  of 
$60,000  be  issued  for  the  purpose  of  paying 
the  cost  of  constructing  fire-engine  bonsea 

•  •  •  such  •  •  •  to  be  in  the  locality 
and  at  the  estimated  and  approximate  cost 
as  follows:  North  50  feet  of  lot  13.  blodt  1, 
Armstrong's  First  Addition,  estimated  cost 
$30,000.  For  the  purchase  of  site  and  the 
erection  of  a  fire-engine  house  thereon  in 
the  district  lying  north  of  Willis  avenue 

•  •  •  estimated  cost  130.000."  Held,  T* 
contain  but  one  proposition — to  procure  en- 
gine bouses.  Linn  v.  City  of  Omaka,  Tf 
Neb.  652  '(107  N.  W.  983). 

Notice  of  election. 

928.  (1903.)  Under  a  village  ordioaDce 
calling  an  election  at  a  given  date  as  to  tbe 
issuance  of  bonds  for  the  extension  of  water- 
works, and  providing  for  publication  of 
notice  in  a  certain  paper  fon  five  weelcs  Iie- 
fore  such  election,  a  publication  la  eieh 
Issue  of  the  paper  thereafter  till  the  elec- 
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Uon,  being  five  weekly  publications,  is  suf- 
fldent  notice,  although  the  first  one  ^as 
only  thirty-two  days  before  the  election. 
State,  ex  rel.  Village  of  Oenoa,  v.  Weston, 
67  Neb.  386  (93  N.  W.  728). 

Limitation  of  amount  of  Issue. 

929.  (1888.)  Assessed  valuation  at  the 
time  of  election  determines  the  amount  ot 
bonds  that  may  be  Issned.  SttUe.  ex  rel. 
Sutton,  V.  Babcock,  24  Neb.  640  (39  N.  W. 
783). 

930.  (1888.)  Bonds  issued  for  a  city 
water-works  for  |20,000,  in  a  city  whose 
assessed  valuation  Is  $190,000,  is  In  excess 
of  the  amount  authorized  and  void.  State, 

ex  rel.  City  of  Sutton,  v.  BaJtcock,  24  Neb. 
640  (39  N.  W.  783;  8  Am.  St.  Rep.  395). 

Bight  of  village  to  issue. 

931.  (1889.)  A  city  created  by  statute 
out  of  a  village  possessed  of  a  president 
and  board  of  trustees  may,  until  the  elec- 
tion of  a  mayor  and  council,  exercise  the 
ordinary  powers  of  a  city  of  the  second 
class.  Including  the  ordering  of  an  election 
to  vote  bonds,  and  the  Issuing  of  bonds  duly 
voted  through  tbe  instrumentality  and 
agency  of  the  said  president  and  trustees. 
■  State,  ex  rel.  Fremont,  E.  «E  M.  V.  B.  Co.. 
V.  Babcock,  25  Neb.  709  (41  N.  W.  654). 

Funding  bonds. 

932.  (1878.)  Authority  IS  given  to  cities 
of  the  second  class  to  issue  funding  bonds, 
without  having  first  submitted  the  question 
to  a  vote  of  the  legal  voters  of  the  city. 
Wheeler  v.  City  of  Plattsmouth,  7  Neb.  270. 

933.  (1897.)  A  proposition  to  authorize 
the  fssnance  of  fundli^  bonds  was  submit- 
ted to  the  electors  of  a  city,  pursuant  to 
the  provisions  of  such  section  of  the  stat- 
utes, at  tbe  same  time  and  place  as  tbe 
general  city  election.  Held,  Under  the 
facts  shown,  to  be  but  one  election;  that 
the  presumption  is  that  all  the  electors 
voted  at  such  election,  and  the  proposition, 
to  work  its  adoption,  must  have  receftved 
a  majority  of  all  the  votes  cast  at  such 
election.  Bryan  v.  City  of  Lincoln,  50  Neb. 
620  (70  N.  W.  262;  36  L.  R.  A.  762). 

Public  improvements. 

934.  (1895.)  A  municipal  corporation 
has  no  power  to  issue  bonds  in  aid  of  a 
work  of  internal  improvement  unless  ex- 
pressly authorized  by  statute  to  do  so. 
Brinkioorth  v.  OrabJe,  4S  Neb.  647  (63  N.  W. 
962). 


935.  (1903.)  Section  14,  chapter  45,  Com- 
piled Statutes,  authorizes  any  precinct, 
township,  city  of  the  second  class,  or  vil- 
lage "to  issue  bonds  in  aid  of  works  of  in- 
ternal Improvements,  improving  streets  In 
cities  of  the  second  class  and  villages, 
highways,"  etc.  Held,  That  the  phia^e,  be- 
ginning with  the  word  "Improving,"  is  a 
limitation  of  the  preceding  language,  and 
limits  the  authority  to  issue  bonds  to  such 
as  are  Issued  in  aid  ot  the  works  specillcally 
enumerated  In  such  phrase.  State,  ex  rel. 
Aintworth  Precinct,  Brown  County,  v.  Wes- 
ton, 69  Neb.  696  (96  N.  W.  668). 

 Public  buildings. 

936.  (1888).  Under  article  2,  chapter 
14,  section  62.  Compiled  Statutes  1887,  con- 
ferring upon  cities  of  the  second  class,  hav- 
ing more  than  five  thousand  and  less  than 
twenty-fi\e  thousand  inhabitants,  the  right 
to  provide  for  the  erection  and  government 
ot  all  useful  and  necessary  buildings  for  the 
use  of  the  city,  held  the  city  of  Kearney,  be- 
ing within  the  class  named,  had  the-  right  to 
issue  its  bonds  tor  the  purpose  of  erecting 
necessary  buildings  for  the  use  ot  the  city, 
such  power  being  incident  to  and  neces- 
sary for  the  carrying  out  of  the  authority 
expressly  granted.  State,  ex  rel.  City  of 
Kearney,  v.  Babcock,  26  Neb.  278  (41  N.  W. 
155). 

937.  (1898.)  Where  a  proposition  has 
been  submitted  and  approved  by  vote,  to 
issue  bonds  tor  the  erection  of  a  city  market 
place,  the  proposition  contemplated  the  pur 
chase  of  land  for  that  purpose,  and  the 
erection  ot  a  market-house  on  land  already 
owned  by  the  city  and  used  for  park  pur- 
poses Is  a  substantial  departure  from  the 
terms  of  the  vote,  and  unauthorized.  Tukey 
V.  City  of  Omaha,  54  Neb.  370  (74  N.  W. 
613;  69  Am.  St.  Rep.  711). 

938.  (1898.)  The  electors  of  the  village 
ot  Shelton,  in  Buffalo  county,  by  a  favorable 
vote  on  tbe  proposition,  authorized  the  Issu- 
ance and  delivery  of  the  bonds  of  the  village 
to  two  designated  persons  on  the  construc- 
tion and  operation  by  said  persons  of  a 
mill.  The  persons  named  did  not  bylld  the 
mill  but  entered  Into  a  copartnership  with 
two  other  parties  under  the  name  and  style 
of  the  Shelton  Milling  &  Grain  Company, 
and  the  company  built  and  operated  the 
mill.  Held,  That  the  voters  of  the  village 
could  demand  the  strict  or  literal  perform- 
ance of  the  contract;  and  the  erection  and 
operation  of  the  mill  by  the  copartnership 
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was  not  such  a  tulflllment  of  the  compact 

and  dtd  not  entitle  either  the  company  or 
the  two  persons  named  in  the  proposition 
approved  by  the  TOters  at  the  election  to 
demand  and  receive  the  bonds.  Qeorgc  v* 
Cleveland,  53  Neb.  716  (74  N.  W.  266). 

939.  (1906.)  The  power  to  Issue  bonds 
for  the  construction  or  purchase  of  needfal 
bulialngs  for  the  use  of  the  city,  conferred 
by  section  195  of  the  Omaha  charter,  glTea 
that  city  power  to  issue  Its  bonds  for  the 
purpose  of  raising  funds  with  which  to 
procure  a  site  for  any  such  building,  the 
construction  of  which  Is  also  provided  for 
in  the  same  manner  and  as  a  part  of  the 
same  proposition.  Linn  v.  City  of  Otnaha, 
76  Neb.  652  (107  N.  W.  983). 

  Streets. 

940.  (1889.)  District  bonds  tsaued  for 
curbing  and  guttering  streets  of  a  city  of 
the  second  class,  etc..  cannot  be  Issued  for 
the  guttering  and  curbing  of  the  Interaec* 
tlons  of  streets,  nor  any  part  thereof.  State, 
€x  rel.  City  of  Beatrice,  v.  Beaton,  26  Neb. 
154  (41  N.  W.  1068). 

941.  (18S9.)  The  ninth  proviso  to  the 
act  entitled  "An  act  to  amend  sections  27 
and  58.  and  to  add  subdivisions  LVIII,  and 
LIX,  to  section  52  of  article  2  of  chapter 
14  of  the  Compiled  Statutes,  relating  to 
cities  of  the  second  class  having  over  five 
thousand  (6.000)  Inhabitants,  and  to  repeal 
said  original  sections  27  and  58,  and  all  acts 
and  parts  of  acts  in  conflict  with  this  act," 
approved  March  30,  1887,  TieH.  not  to  apply 
to,  limit,  or  qualify  the  provisions  of  section 
2  of  said  act,  which  authorizes  and  empow- 
ers the  mayor  and  council  to  issue  "district 
paving  bonds"  for  the  purpose  of  paying 
the  cost  of  paving,  macadamizing,  or  re- 
paving  the  streets  and  alleys  In  any  paving 
district,  exclusive  of  the  intersections  of 
streets  and  space  opposite  alleys  therein. 
State,  ex  rel.  Beatrice,  v.  Senton,  26  Neb. 
756  (41  N.  W.  953). 

Bonds  to  contractors. 

942.  (1878.)  Subdivision  XXXVIII,  sec- 
tion 31  of  the  act  relating  to  cities  of  the 
second  class,  Is  constitutional;  and  the  au- 
thority to  Issue  street  bonds  to  contractors 
Is  not  restricted  by  section  39  of  the  same 
act,  nor  is  the  Issue  of  such  bonds  regu- 
lated by  the  provisions  of  the  act  of  Febru- 
ary 15.  1869.  Wheeler  v.  City  of  Plaits- 
mouth,  7  Neb.  270. 


——City  Ughtlnff  ayatem. 

943.  (1906.)  Cities  of  the  second  elass 
and  villages  In  this  sUte  have  the  option 
to  vote  bonds  to  the  amount  of  6  per  cent 
of  the  assessed  valuation  of  their  taxable 
property  to  establish  a  heating  or  IlghUng 
system,  under  the  provisions  of  sections  1-S. 
article  V,  chapter  14a.  Compiled  SUtutes 
1903,  or  limit  the  amount  of  such  bonds  to 
two  and  one-halt  per  cent,  of  such  valuation 
by  proceeding  under  chapter  33,  laws  1935, 
State,  ex  rel.  City  of  Red  Cloud,  v.  Bearle, 
76  Neb.  272  (107  N.  W.  688). 

Sewer  construction. 

944.  (1887.)  Under  section  39,  chapter 
14.  Compiled  Statutes  1887,  dUes  of  the 
second  class  having  more  than  1,000  and 
less  than  6.000  Inhabitants  have  tbe  right 
to  make  regulations  to  secure  the  general 
health  of  the  city,  and  to  construct  sewers 
and  to  regulate  their  use.  When  It  became 
necessary  for  the  city  of  N.  to  conatract  a 
sewer  for  the  purpose  of  draining  the  sur- 
plus water  from  Its  principal  street,  It  bad 
the  power  to  provide  the  necessary  money 
to  pay  for  the  same,  by  tbe  Issuance  of  Its 
bonds,  such  power  being  Incident  to  and 
necessary  for  the  carrying  out  of  the  au- 
thority expressly  granted.  State,  ex  rel. 
City  of  Xorfolk  v.  Babcook,  22  Neb.  614  (35 
N.  W.  941). 

—    -- Water- works. 

945.  (1689.)  Cities  of  the  second  dus 
having  more  than  5,000  and  less  than  26,000 
inhabitants  may  issue  bonds  for  the  par- 
pose  of  constructing,  maintaining,  and  oper- 
ating a  system  of  watei^works  for  such  dtr, 
or  for  paving,  but  the  authority  to  do  lo 
must  be  conferred  upon  the  officers  of  such 
city  by  a  majority  vote  of  the  people  at  an 
election  tield  for  that  purpose  and  of  whitli 
four  weeks'  notice  must  be  given  by  pub- 
lication In  a  newspaper  published  witlilii 
the  county  in  which  such  city  is  located. 
<Grtate,  esB  rel.  Fremont,  v.  BaboocJe,  U  Ndi. 
600  (41  N.  W.  450). 

 Public  parka. 

946.  (1906.)    SecUon  101&,  chapter  12s. 

Compiled  Statutes  1903,  does  not  require  tbe 
Issuance  of  bonds  unden  any  and  all  circflO- 
stancea  when  lands  are  appropriated  for  the 
construction  of  parks,  parkways  and  boale- 
vards,  but  only  where  the  special  asssBS- 
ment  is  Insufficient  for  that  purpose.  Bart 
V.  City  of  Omaha,  74  Neb.  836  (106  N.  W. 
546). 
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Comity  bridges. 

947.  (1888.)  Bonds  may  be  Issued  by  a 
city  to  aid  In  the  construction  of  a  public 
bridge  on  a  public  thoroughfare  leading  Into 
such  city,  although  the  bridge  is  outside  of 
the  corporate  limits.  State,  ex  rel.  City  of 
Columbttt,  V.  Babcock,  23  Neb.  179  (36  N. 
"W.  474). 

948.  (18S8.)  The  provisions  of  section 
77,  chapter  14,  Compiled  Statutes,  authoriz- 
ing a  city  In  certain  cases  to  appropriate 
the  sum  of  |5  per  lineal  foot  to  aid  In  the 
construction  of  a  county  bridge,  do  not  pre- 
vent a  city  Bltuated  on  a  stream  like  the 
Loup  River,  from  Issuing  bonds  to  aid  in  the 
construction  of  a  public  bridge  across  such 
riven.  State,  ex  rel.  City  of  Columbu*,  v. 
Babcock,  23  Neb.  179  (36  N.  W.  474). 

Bonds  in  aid  of  corporations. 

949.  (1886.)  Tbe  word  "aid."  as  used  In 
the  statute,  may  include  donations.  State, 
ex  rel.  City  of  Lincoln,  v.  Babcock,  19  Neb. 
230  (27  N.  W.  98). 

 Private  water  System. 

950.  (1904.)  Section  69,  chapter  12,  of 
the  laws  of  1887,  does  not  authorize  or  con- 
template the  issue  of  negotiable  bonds  by 
cities  and  villages  to  aid  private  parties  In 
the  construction  of  a  system  of  waterworks 
toe  such  city  or  village.  TilJage  of  Qrant  v, 
Sherriil,  71  Neb.  219  (98  N.  W.  681). 

 Beet  sugar  factory. 

951.  (1890.)  A  beet  sugar  manufactory 
which  does  not  manufacture  sugar  from 
beets  for  toll,  although  propelled  by 
water  power,  is  not  within  legislative  con- 
trol by  TlrtuB  of  any  law  of  this  state,  and 
Is  therefore  not  a  work  of  Internal  Im- 
prorement  within  the  meaning  of  the  consti- 
tution or  statute.  Getchell  v.  Benton,  30 
Neb.  870  (47  N.  W.  468). 

 Ballroads. 

952.  (1886.)  A  city  has  authority  under 
the  statute  to  donate  to  one  or  more  rail- 
roads or  other  works  of  Internal  Improve- 
ment lbs  bonds  not  to  exceed  in  the  aggre- 
gate ten  per  cent  of  the  assessed  valuation; 
and  bonds  Issued  for  water-works  owned  by 
the  city  or  other  city  purposes  are  not  to  be 
computed  in  making  up  the  aggregate  which 
the  city  may  donate.  State,  ex  rel.  City  of 
Lincoln,  v.  Babcock,  19  Neb.  230  (27  N.  W. 
98). 

953.  (1886.)  The  authority  for  a  city  to 
issue  bon^  to  aid  in  the  construction  of 


railroads  on  other  works  of  internal  im- 
provements Is  expressly  conferred  by  sec- 
tion 1>  chapter  45,  Complied  Statutes.  State, 
ex  rel.  City  of  Lincoln,  v.  Babcock,  19  Neb. 
230  (27  N.  W.  98). 

954.  (1886.)  Bonds  issued  by  a  city  as  a 
donation  to  a  railroad  must  have  the  certifl- 
cate  of  tbe  secretary  and  auditor  of  state 
Indorsed  thereon,  and  if  such  bonds  do  not 
have  such  certificate  such  officers  will  not 
be  required  to  certify  refunding  bonds 
based  on  such  prior  bonds.  State,  ex  rel. 
City  of  Lincoln,  v.  Babcock,  19  Neb.  223  (27 
N.  W.  94). 

955.  (1886.)  A  city  of  the  second  class 
may  make  donations  to  railroads  or  other 
works  of  internal  improvement  in  an 
amount  In  the  aggregate  not  to  exceed  ten 
per  cent  of  the  assessed  valuation,  and  bonds 
issued  fon  water-works  which  the  city  owns, 
and  for  other  city  purposes,  cannot  be  com- 
puted as  a  part  of  such  ten  per  cent.  State, 
ex  rel.  City  of  Lincoln,  v.  Babcock,  19  Neb. 
223  (27  N.  W.  94). 

966.  (1895.)  The  Object  of  section  37, 
chapter  9,  Compiled  Statutes,  was  to  pre- 
vent tbe  municipalities  of  the  state  from 
executing  and  putting  upon  the  market  their 
obligations  for  the  payment  of  money  which 
would  by  their  terms  mature  before  a  tax 
could  be  legally  levied  and  become  due  for 
the  payment  of  the  same,  and  hence  a  mu- 
nicipal corporation,  although  It  could  Issue 
bonds  In  aid  of  a  railroad,  had  no  author- 
ity to  issue  and  deliver  interest  coupons 
which  would  mature  before  a  tax  could  be 
lawfully  levied  and  become  due  for  their 
payment.  Brinkworth  v.  Orable,  45  Neb. 
647  (63  N.  W.  952). 

 Enjoining  issue. 

967.  (1891.)  In  an  action  to  enjoin  the 
issuing  of  certain  bonds  of  a  city,  to  be 
donated  to  a  railway  company  upon  com- 
pleiion  of  Its  road,  it  appeared  that  the 
whole  question  had  not  been  submitted  or 
adopted  for  the  payment  of  tbe  principal  at 
any  time.  Held,  That  the  injunction  granted 
by  the  court  below  would  be  affirmed.  Cook 
V.  City  of  Beatrice,  32  Neb.  80  (48  N.  W. 
828). 

958.  (1895.)  Where  municipal  bonds 
Issued  In  aid  of  a  railroad  were  deposited 
with  the  auditor  for  registration  on  Decem- 
ber 21,  1889,  but  the  auditor  was  prevented 
by  Injunction  from  registering  and  certify- 
ing them  until  January  1,  1891,  such  bonds 
were  registered  when  presented  to  the  audl- 
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tor.   Brinkworth  v.  Grable,  45  Neb.  647  (68 

N.  W.  952). 

Begriatering  by  state  auditor. 

959.  (1889.)  Mandamus  will  not  Issue  to 
compel  the  state  auditor-  to  register  and 
certify  municipal  bonds  until  all  prerequi- 
sites of  statute  are  complied  with.  State,  ex 
rel.  City  of  Fremont,  v.  Babcock,  25  Neb. 
500  (41  N.  W.  450). 

960.  (1886.)  SeeUoi^  81,  chapter  9.  Com- 
piled Statutes,  authorizes  a  city  In  a  proper 

case  to  Institute  a  proceeding  to  compel  the 
certification  of  bonds  issued  by  such  city. 
State,  ex  rel.  City  of  Lincoln,  v.  Babeock,  19 
Neb.  230  (27  N.  W.  98). 

Validity, 

961.  (1891.)  In  this  state  every  reason- 
able opportunity  is  offered  to  taxpayers  to 
protect  their  rights  by  enjoining  the  issuing 
or  registration  of  Illegal  bonds,  and  unless 
there  is  a  want  of  power  to  Issue  the  same, 
bonds  duly  Issued  and  registered  will  not 
be  declared  invalid  for  mere  Irregularity 
in  the  exercise  of  the  power  to  Issue  such 
bonds.  Cook  v.  City  of  Beatrice,  32  Neb.  80 
(48  N.  W.  828). 

962.  (1895.)  The  validity  of  municipal 
bonds  Is  not  affected  by  an  apparent  Irregu- 
larity which  does  not  operate  as  an  evasion 
of  any  provision  of  law,  or  a  departure  from 
the  proposition  ratified  by  the  voters.  Btate^ 
ex  rel.  Hoffman,  v.  Moore,  46  Neb.  690  (65  N. 
W.  193;  50  Am.  St.  Rep.  626). 

963.  (1883.)  The  proper  authorities  of 
the  city  of  Omaha  were  duly  authorized  to 
issue  $1,000,000  bonds  due  In  twenty  years, 
with  Interest  at  six  per  cent.,  payable  semi- 
annually, the  bonds  to  be  sold  at  not  less 
than  par.  They  Issued  bonds  conforming 
in  all  respects  to  the  authority,  except  the 
Interest,  which  was  five  per  cent.  The  bonds 
were  sold  above  par.  ^Teld,  That  the  rate 
of  interest  being  within  the  authority  con- 
ferred, the  bonds  were  valid.  Omaha  Ifat. 
Bank  v.  City  of  OmahO,  15  Neb.  333  (18  N. 
W.  63). 

964.  (1906.)  Bonds,  designated  electric 
light  bonds,  to  the  amount  of  five  per  cent, 
of  such  assessed  valuation,  which  the  record 

fairly  shows  were  voted  and  Issued  under 
the  provisions  of  the  act  of  1903,  held  valid 
and  entitled  to  registration.  State,  ex  ret. 
City  of  Red  Cloud,  v.  Bearle,  76  Neb.  272 
(107  N.  W.  588). 

Interest  coupons. 

966.  (1896.)  Interest  coupons  on  munici- 
pal bond!,  which  are  payable  before  a  tax 


could  be  lawfully  levied  and  become  due 

for  their  payment,  being  issued  without  an- 
thority  of  law,  are  void  even  In  the  hands 
of  an  innocent  purchaser.  Brinkworth  v. 
arable,  45  Neb.  647  (63  N.  W.  952). 

966.  (1895.)  Where  the  state  auditor 
registered  municipal  bonds  on  January  i, 
1891,  he  should  have  deta-^hed  therefrom 
the  coupons  thereon  which  by  their  terms 
matured  prior  to  October  1,  1890,  siiiTe 
taxes  levied  in  counties  under  township  or- 
gaulzatlon  become  due  on  the  lat  day  of 
October  after  their  levy.  Brinkworth  v. 
arable,  46  Neb.  647  (63  N.  W.  962). 

Date  of  Issue. 

967.  (1902.)  The  date  at  which  mnnid- 
pal  bonds  were  Issued  is  to  be  determined 
from  the  time  at  which  the  municipality 
actually  parted  with  the  custody  and  con- 
trol of  them,  pursuant  to  contract,  and  not 
necessarily  from  the  date  which  they  bear 
on  their  face.  Chicago,  B.  A  Q.  R,  Co.  v. 
Dundy  County,  3  Unof.  891  (91  N.  W.  554). 

Bigrhts  of  purchaser. 

968.  (1901.)  A  purchaser  of  municipal 
bonds  is  charged  with  notice  of  the  recitals 
contained  therein.  Wilbur  v.  Wyatt,  63  Neb. 
261  (88  N.  W.  499). 

C.  Taxation  and  Bevenne  and  Application 
Thereof. 

Assessments  for  Improvements  and  special 
purposes,  see  ante,  VII,  D. 

Power  of  city  to  levy. 

969.  (1871.)  Whether  a  city  can  be  au- 
thorized to  tax  property  not  Justly  subject 
thereto  is  a  question  very  different  from 
that  of  the  validity  of  state  toxes.  Brad- 
shato  V.  City  of  Omaha,  1  Neb.  16. 

970.  (1871.)  The  nature  of  the  act  of 
taking  one  man's  property  and  giving  it  to 
another,  Is  not  modified  by  the  circum- 
stance that  the  party  to  whom  It  is  given 
Is  a  city.  Bradahaw  v.  City  of  Omaha,  1 
Neb.  16. 

971.  (1871.)  All  citizens  are  compen- 
mted  for  what,  in  the  form  of  taxes,  they 
pay  to  support  the  state.  This  may  not  be 
true  of  taxes  levied  and  exacted  by  a  city. 
Bradshaw  v.  City  of  Omaha,  1  Neb.  IS- 

972.  (1881.)  A  city  is  vested  with  power 
to  levy  and  collect  two  kinds  of  taxes:  (1) 
by  special  assessment  on  property  benefited 
by  local  Improvements;  (2)  for  all  cor- 
porate purposes.  Eittle  v.  Bkervin,  11  NA- 
65  (7  N.  W.  861). 
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973.  (1881.)  A  municipality,  as  sucb. 
has  power  to  levy  and  collect  taxes  as  a 
means  of  accomplishing  the  purposes  of  its 
creation.  South  Platte  Land  Co.  v.  C«y  of 
Crete,  11  Neb.  344  (7  N.  W.  859). 

974.  (1898).  Section  6  of  article  IX  of 
the  constitution  fixes  the  power  of  the  leg- 
islature to  authorize  municipalities  to  im- 
pose taxes  for  municipal  purposes,  and  is 
Independent  of  section  1  of  the  same  article, 
vhicn  authorizes  the  legislature  to  directly 
Impose  taxes  for  general  purposes.  There- 
fore the  limitation  of  occupation  taxes  In 
section  1  to  certain  named  occupations  does 
not  forbid  taxes  on  other  occupations  for 
municipal  purposes  alono.  City  of  Tork  v. 
Chicago,  B.  d  Q.  R.  Co.,  66  Neb.  672  (76  N. 
W.  1065). 

975.  (1904.)  Section  6  of  article  IX  of 
the  constitution  provides  affirmatively  that 
taxes  on  persons  for  corporate  purposes 
shall  be  levied  by  municipal  authorities  un- 
der powers  vested  in  them  by  the  legisla- 
ture for  that  purpose,  and  by  section  7  of 
that  article  the  legislature  Is  forbidden  to 
levy  taxes  upon  persons  or  property  for  the 
corporate  uses  of  municipal  corporations. 
That  which  Is  forbidden  to  be  done  directly 
cannot  lawfully  be  done  by  indirection. 
Aachen  d  Munich  Fire  Ins.  Co.  v.  City  of 
Omaha,  72  Neb.  618  (101  N.  W.  3). 

Statutory  prorlalona. 

976.  (1888.)  The  words,  "personal  prop- 
erty taxable  according  to  the  laws  of  this 

state,"  as  the  same  occur  In  section  25 
of  chapter  13  of  the  Complied  Statutes 
of  1885,  entitled  "Cities  of  the  first  class," 
held,  to  be  used  In  the  sense  of  "tax- 
ables"  or  "subjects  of  taxation."  and  to 
embrace  all  subjects  of  taxation  under  the 
laws  of  the  state  other  than  real  estate, 
which  Is  therein  specially  named.  Phcenix 
Int.  Co.  V.  City  of  Omaha,  23  Neb.  312  (36 
N.  W.  682). 

977.  (1892.)  The  act  approved  February 
18.  1897,  entitled  "An  act  to  provide  tor 
the  payment  of  Judgments  against  munici- 
pal corporations,"  article  Vl,  chapter  77, 
Compiled  Statutes,  entitled  "Revenue,"  Is 
not  repealed  by  the  provisions  of  section 
77  of  the  general  revenue  law.  Jaek»on  v. 
Wathington  County,  34  Neb.  680  (52  N.  W. 
169). 

978.  (1899.)  The  act  of  1867,  known  as 
article  VI,  chapter  77,  Compiled  Statutes,  is 
not  repealed  by  section  69,  article  I,  chap- 
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ter  14,  Compiled  Statutes,  conferring  on 
cities  of  less  than  5,000  Inhabitants  power 
to  levy  taxes.  Dawson  County  v.  Clark,  61i 
Neb.  756  (79  N.  W.  822). 

979.  (1901.)  The  provisions  as  to  tax  ■ 
commissioner  in  the  act  of  March  27,  1901, 
relating  to  the  government  of  cities  of 
40,000  to  100,000  inhabitants  do  not  violate 
the  constitutional  requirements  of  uniform 
taxation.  State,  ex  rel.  Prout,  v,  Attken, 
62  Neb.  428  (87  N.  W.  163). 

980.  (1901.)  The  act  of  March  27,  1901, 
relating  to  the  government  of  cities  of  40,- 
000  to  100.000  inhabitants,  is  not,  as  to  tax 
commissioner,  void  as  being  forbidden  spe- 
cial legislation.  State,  ex  rel.  Prout,  v.  Ait- 
ken,  62  Neb.  428  (87  N.  W.  153). 

981.  (1901.)  The  Utle  to  the  act  of 
March  27,  1901,  relating  to  the  government 
of  cities  of  from  40,000  to  100,000  inhabi- 
tants, sufficiently  covers  its  provisions  as 

to  tax  commissioner.    State,  ex  rel.  Prout, 
V.  Aitken.  62  Neb.  428  (87  N.  W.  153). 

982.  (1901.)  The  act  of  March  27,  1901, 
relating  to  the  government  of  cities  of  40,000 
to  100,000  inhabitants.  Is  not  an  amendatory 
act,  nor  subject  to  the  constitutional  re- 
quirements as  to  amendments.  State,  ex 
rel.  Prout,  v.  Aitken,  62  Neb.  428  (87  N. 
W.  153). 

983.  (1901.)  The  act  of  March  10,  1885, 
to  amend  section  69  of  the  act  of  March  1, 
1879,  relating  to  taxation  for  water  supply 
In  cities  and  villages.  Is  not  Invalidated 
because  of  silence  of  senate  Journal  as  to 
concurrence  In  a  formal  amendment  by  the 
house.  State,  ex  rel.  Wahoo  Water-Works 
Co.,  V.  City  of  Wahoo,  62  Neb.  40  (86  N.  W. 
923). 

984.  (1901.)  The  act  of  March  10.  1885, 
to  amend  section  69  of  act  of  March  1,  1879, 
relating  to  taxation  for  water  supply  In 
cities  and  villages.  Is  not  Invalid  because 
of  that  section  having  been  amended  In 
1881,  a  new  section  substituted  and  section 
69  as  enacted  in  1879  repealed.  The  new 
section  of  1881  took  the  place  of  the  one  re- 
pealed. State,  ex  rel.  Wahoo  Water  Works 
Co.,  V.  City  of  Wahoo,  62  Neb.  40  (86  N.  W. 
923). 

 Construction. 

985.  (1895,)  The  provision  of  section  1, 
article  IX  of  the  constitution,  for  uniform 
taxation,  relates  to  the  revenue  required  for 
the  general  purposes  of  state  and  municipal 
government  only,  and  has  no  application  to 
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taxes  or  aesessroents  levied  for  local  Im- 
provements. Board  of  Directors  of  Alfalfa 
Irrioation  District  v.  Collins,  46  Neb.  41X 
(64  N.  W.  1086). 

986.  (1899.)  Statutes  In  regard  to  pow- 
ers and  duties  of  boards  of  equalization  are 

to  be  strictly  construed,  and  in  the  exercise 
of  their  powers  and  duties  the  mode  of  pro- 
cedure prescribed  must  be  followed.  Orant 
V.  Bartholomew,  68  Neb.  839  (80  N.  W.  46). 

Uniformity  of  tax. 

987.  (1881.)  Taxes  levied  by  a  city  muBt 
be  nnlform.  with  respect  to  persons  and  prcp' 
erty  within  Its  Jurisdiction.  Kittle  v.  Bher- 
Vin,  11  Neb.  65  (7  N.  W.  861). 

988.  (1902.)  The  constitution  requires 
that  in  the  asseement  of  taxes  for  municipal 
purposes  fluch  taxep  shall  be  uniform  with 
respect  to  persons  and  pri^erty  within  the 
jurisdiction  of  the  body  imposing  the  same. 
etate,  ex  ret.  Bee  Building  Co.,  v.  Savage, 
66  Neb.  714  (91  N.  W.  716). 

Property  taxable. 

989.  (1871.)  If  lands  have  been  divided 
into  town  lots,  and  purchasers  of  small  par- 
cels have  been  Invited  to  settle  thereon.  If 
the  owner  has  done  any  affirmative  act  In- 
ducing the  corporate  authorities  to  treat 
them  as  town  property,  or  if  town  settle- 
ments have  approached  near  to  them,  so 
that  their  enjoyment  in  peace  and  good  or- 
der demands  the  police  regulations  of  a  city, 
they  are  justly  liable  to  municipal  taxation. 
Bradshaw  v.  Oitjf  of  Omaha,  1  Neb.  16. 

990.  (1871.)  If  the  owner  has  done  no 
act,  such  as  laying  his  lands  off  Into  lota, 

or  asking  tor  city  grades,  or  to  have  streets 
opened  to  his  lands.  If  he  retains  them  la  a 
large  body.  If  they  are  half  a  mile  from  the 
settled  part  of  the  town,  and  no  streets  are 
or  need  to  be  opened  for  the  use  of  the 
owners  of  adjoining  lots,  occupied  as  town 
property,  and  their  quiet  enjoyment  does  not 
require  a  city  police,  then  legislation  sub- 
jecting them  to  a  city  taxation.  Is  uaconstl- 
tutionai  and  void.  Bra<lshaw  v.  City  of 
Omaha,  1  Neb.  16.  [Overruled.  Turner  v. 
AUhaus,  6  Neb.  64.] 

991.  (1871.)  The  courts  have  Jurisdic- 
tion to  inquire  and  determine  whether  lands 
brought  by  the  legislature  within  the  limits 
of  a  city  are  justly  subjected  to  taxes  by  It 
for  its  support;  because  that  Is  a  question 
of  property  and  private  right  Bradahaio  v. 
City  of  Omaha,  1  Neb.  16. 

992.  (1877.)    Section  24  of  the  "act  to 


incorporate  cities  of  the  first  class,"  ap- 
proved March  28,  1873,  authorizing  and  em- 
powering the  mayor  and  council  of  sucb 
cities  to  levy  and  collect  taxes  for  general 
purposes,  is  not  unconstitutional;  and,  unden 
thla  law,  all  property  within  the  limits  <tf 
a  city  aa  incorporated,  whi(A  is  taxable  ac- 
cording to  the  laws  of  the  state.  Is  subject 
to  taxation  by  the  municipal  corporation 
for  general  purposes.  Turner  v.  AltJum, 
6  Neb.  54. 

993.  (1884.)  Owners  of  land  that  has 
been  sold  for  city  purirases  cannot  enjoin 

the  collection  of  taxes  levied  thereon,  on  the 
ground  that  the  land  In  question  was  not 
Included  in  original  plat  at  the  time  of  the 
incorporation  of  the  city.  South  Platte  Land 
Co.  V.  Buffalo  County,  15  Neb.  606  (19  N.  W. 
711). 

994.  (1898.)  A  city  cannot  levy  a  tax 
on  property  the  situs  of  which  is  not  within 
the  corporate  limits.  Chicago,  B.  dQ.B.  Co. 
V.  City  of  Nebraaka  City,  63  Neb.  453  (  73  N. 
W.  952). 

995.  (1900.)  A  Tillage  cannot  levy  a 
tax  on  property  the  situs  of  which  Is  not 
within  the  corporate  limits.  Bioux  City 
Bridge  Co.  v.  Dakota  G<mnty,  61  Neb.  75  (84 
N.  W.  607). 

996.  (1907.)  The  levy  of  city  taxes  upon 
property  outside  Its  boundaries  Is  without 
authority,  and  such  taxes  are  Illegal  and 
void  as  to  such  property,  and  their  collec- 
tion may  be  restrained  by  injunction.  Befit- 
pie  V.  City  of  Haattnge,  79  Neb.  723  (113  N. 
W.  187). 

Exemptions  from  taxation. 

997.  (1891.)  Territory  annexed  by  adty 
under  section  99,  chapter  14,  Complied  Stat- 
utes, Is  not  exempt  from  taxation  for  prior 
Indebtedness,  as  if  annexed  under  the  pro- 
visions of  section  96  of  the  same  chapter, 
since  the  sections  are  not  in  pari  materia. 
GottachallB  v.  Betchert  32  Neb.  653  (49  N. 
W.  713). 

998.  (1906.)  Public  parks  belonging  to 
a  city  of  the  metropolitan  class  are  not  tax- 
able property  within  the  meaning  of  sub- 
division III,  section  110,  chapter  12a.  Com- 
piled Statutes.  1903.  Herman  v.  dtp  of 
Omaha,  75  Neb.  489  (106  N.  W.  593). 

999.  (1907.)  Public  parka  belonging  to 
a  city  of  the  metropolitan  class  are  not 
liable  to  taxation,  and  cannot  be  taxed  by 
the  city  for  any  special  benefits  supposed 
to  have  accrued  by  reason  of  the  establlsh- 
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ment  of  a  boulevard.  Btate  v.  Bevena  Par' 
cete  of  Land,  79  Neb.  688  (113  N.  W.  2«8). 

 Exemption  by  ordinance. 

1000.  (1881.)  An  ordinance  of  the  city 
of  Lincoln  exempting  certain  lots  from  taxa- 
tion is  illegal  and  void,  as  controverting  the 
act  for  the  Incorporation  of  cities  of  that 
class,  which  provides  that  all  property  there- 
in shall  be  taxed.  Hallo  v.  J7efmer,  12  Neb. 
87  (10  N.  W.  668). 

Purpoies  of  taxes. 

1001.  (1871.)  State  Uxes  are  levied  for 
political  purposes,  city  taxes  for  adminis- 
trative purposes.  Bradihaio  v.  City  of 
Omaha,  1  Neb.  16. 

1002.  (1871.)  When  a  city  seeks  to  take 
private  property  for  its  use,  whether  under 
the  form  of  taxes  or  otherwise,  the  object 
for  which  It  la  taken  must  be  a  matter  of 
public  advantage.  Bradahav)  v.  City  of 
Omaha,  1  Neb.  16. 

limitation  of  tax. 

1003.  (1878.)  Cities  of  the  sec<md  class 
cannot  levy  a  tax  for  street  Improvements  to 
exceed  five  mills  on  the  dollar  for  any  one 
year;  and  any  tax  for  street  Improvements 
in  excess  of  this  amount  is  Illegal  and  void. 
Wheeler  v.  Oity  of  Plattsmouth,  7  Neb.  270. 

1004.  (1886.)  The  right  of  a  City  council 
of  a  city  of  the  second  class  to  Impose  a 
tax  for  water-works  Is  limited  to  five  mills 
on  the  dollar  on  tbe  assessed  valuation  of 
such  city,  and  bond  issued  for  water-works, 
bearing  interest  in  excess  of  such  limitation, 
are  unauthorized.  State,  ex  rel.  Otty  of 
Tork,  V.  Babcock,  20  Neb.  522  (31  N.  W.  8). 

1005.  (1896.)  Under  subdivision  XV, 
section  69.  Compiled  Statutes  18S5,  a  tax 
not  exceeding  five  mills  on  the  dollar  of  the 
assessed  valuation  could  be  levied  by  a  city 
of  the  second  class  or  village,  to  pay  for 
water  furnished  such  city  or  village  under 
contract.  State,  ex  rel.  Kearney  Water  Co., 
V.  City  of  Kearney,  49  Neb.  325  (68  N.  W. 
533). 

1006.  (1896.)  That  portion  of  the  act 
approved  March  31,  1887.  entitled  "An  act  to 
amend  section  69  of  article  I  of  chapter  14, 
of  the  Compiled  Statutes  of  Nebraska,  and 
to  repeal  said  section"  (Session  Laws  1887, 
p.  291,  ch.  12).  which  provides  that  a  city 
of  tbe  second  class  or  village  may  enact  an 
ordinance  providing  for  the  levying  of  a 
tax  not  exceeding  seven  mills  on  the  assessed 
valuation  in  any  one  year  "to  pay  for  water 


furnished  such  city  or  village  under  con- 
tract" has  no  retrospecltve  operation.  State, 
ex  rel.  Kearney  Water  Co.,  v.  City  of  Kear- 
ney, 49  Neb.  337  (70  N.  W.  255). 

1007.  (1901.)  A  city  will  not  be  re- 
quired by  mandamus  to  levy  a  tax  for  water 
supply  in  excess  of  the  limit  existing  at  the 
time  of  the  contract.  State,  ex  rel.  Wahoo 
Water-Worka  Co.,  v.  City  of  Wahoo,  62  Neb. 
40  (86  N.  W.  923), 

1008.  (1902.)  The  phrase,  "the  last  pre- 
ceding assessment"  employed  In  subdivision 
15,  section  69,  article  I,  chapter  14,  Com- 
plied Statutes,  refers  to  the  assessment  last 
preceding  the  election  at  which  the  propo- 
sition to  Issue  bonds  for  construction  of 
water>works  Is  submitted.  Chicago,  B„  A 
Q.  R.  Co.  V.  Village  of  Wilier,  63  Neb.  624 
(88  N.  W.  660). 

1009.  (1902.)  Mandamus  will  not  lie  to 
compel  a  city  council  to  levy  a  tax  In  ex- 
cess of  its  legal  limitations.  State,  ex  rel 
7oung,  v.  Royae,  3  Unof,  262  (91  N.  W.  559). 

1010.  (1904.)  The  provisions .  of  subdi- 
vision XV,  section  69,  article  I.  chapter  14. 
Compiled  Statutes,  1887,  empowering  cities 
of  less  than  5,000  population  and  villages 
to  levy  a  tax  of  not  exceeding  seven  mills 
on  the  dollar  valuation,  for  hydrant  rentals 
or  water  furnished  such  city  or  village  un- 
der contract,  Is  a  limitation  on  the  taxing 
power  to  raise  revenue  to  satisfy  an  In- 
debtedness created  for  such  purposes.  State, 
ex  rel.  Young,  v.  Royae,  71  Neb.  1  (98  N. 
W.  459). 

— Batiflcation  of  excess. 

1011.  (1896.)  A  city  council  cannot  by 
any  act  of  ratification  bind  the  city  to  levy 
a  tax  In  excess  of  the  rate  provided  by  law. 
State,  ex  rel.  Kearny  Water  Oo.  v.  City  of 
Kearney,  49  Neb.  326  (68  N.  W.  533). 

Time  tor  levy. 

1012.  (1881.)  The  fact  that  city  taxes 
were  levied  after  the  usual  time,  or  later 
than  they  ought  to  have  been,  there  being 
no  act  of  limitation,  is  not  a  ground  for  en- 
joining tax  proceedings.  Ealio  v.  Helmer, 
12  Neb.  87  (10  N.  W.  568). 

1013.  (1896.)  Failure  of  a  city  to  levy 
taxes  during  three  years  after  a  plat  was 
vacated  does  not  estop  the  city  from  making 
a  subsequent  levy.  Kershaw  v.  Jansen,  49 
Neb.  467  (68  N.  W.  616). 

Board  of  equalisation. 

As  to  assrasments  for  Improvements,  see 
ante,  ||483-502. 
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— —  Hotlce  of  meetiiis. 

1014.  (1898.)  Notice  of  the  sitting  of 
the  city  council  as  a  board  of  equalization, 
under  sections  73  and  8S,  chapter  12a.  Com- 
plied Statutes  1887,  "for  at  least  six  days 
prior  thereto"  by  pnblleatlon  in  tbo  official 
pai>er,  la  a  prerequisite  to  legal  action. 
Medland  v.  Connell,  57  Neb.  10  (77  N.  W. 
437). 

1015.  (1898.)  The  phrase  "tor  at  least 
six  days  prior,"  in  sectttm  86,  chapter  Uo, 
Cmnpiled  -  Statutes  1887,  relating  to  equal- 
ization of  taxes  in  metropolitan  cities,  Is 
not  compiled  with  by  publishing  a  notice 
once  In  the  official  paper  of  tho  city  six 
days  before  the  council  convenes  as  a  board 
of  equalization.  LeavUt  v.  Bell,  66  Neb.  67 
(76  N.  W.  624). 

1016.  (1904.)  Proof  of  publication  of  a 
notice  of  a  meeting  of  the  board  of  equaliza- 
tion, by  the  affidavit  of  a  person  bavlng 
knowledge  of  the  fact,  must  be  made  within 
six  months  after  the  last  day  of  publication. 
Lonergan  v.  City  of  South  Omaha,  72  Ne1». 
317  (100  N.  W.  407). 

1017.  (1904.)  The  requirement  of  the 
statute  that  notice  of  the  sitting  of  the 
board  of  equalization  shall  be  published  In 
three  dally  papers  for  a  specified  period  of 
time,  Is  met  by  the  publication  of  such  no- 
tice In  two  dally  papers  printed  la  the  Eng- 
lish language  and  one  dally  paper  printed 
in  the  German  language,  when  these  are  all 
the  dally  papers  published  In  the  city  where 
the  special  assessment  is  to  be  made.  John 
V.  Oonnetl,  71  Neb.  10  (98  N.  W.  457). 

Honrs  of  session. 

1018.  (1897.)  A  board  of  equalization 
most  be  and  remain  In  session  ready  to 
hear  complaints  during  the  hours  adver- 
tised for  Its  meeting.  HutcMnton  v.  City  of 
Omaha,  62  Neb.  346  (72  N.  W.  218). 

Equalizing  levy. 

1019.  (1904.)  The  proportional  share  of 
railway  property  as  valued  and  assessed  by 
the  state  board  of  equalization  belonping  to 
and  situated  In  such  city  and  subject  to 
taxation  for  municipal  purposes  may  be 
equalized  by  the  proper  autborities  of  such 
city,  by  lowering  or  raising  the  value  of  the 
same,  -  as  thus  ascertained,  so  as  to  bring 
about  uniformity  of  valuation  in  respect  of 
all  property  subject  to  taxation  witliia  the 
municipality.  State,  ex  rel.  Morton,  v.  Bach, 
72  Neb.  402  (100  N.  W.  952). 

1020.  (1902.)    Under  section  63  of  the 


act  incorporating  metropolitan  cities  it  is 
the  duty  of  the  city  council,  sitting  as  a 
board  of  equalization,  upon  proper  com- 
plaint duly  filed,  to  hear  evidence,  consider 
questions  of  comparative  values  and  equal- 
ize assessments.  State,  ex  rel.  Shrtver,  v, 
Karr,  64  Neb.  514  (90  N.  W.  298). 

1021.  (1902.)  Whether  the  provlslouB  ot 
law  requiring  that  valuation  of  railroad  ud 
telegraph  property  for  assessment  purposes 
made  by  the  state  board  of  equalization 
shall  be  taken  and  accepted  as  a  corre::t 
assessed  valuation  of  such  property  for 
municipal  purposes.  In  cities  of  the  metro- 
politan and  first  class,  when  a  different 
standard  of  valuation  prevails  as  to  the  as- 
sessment of  all  other  property  In  such  dt 
les,  violates  the  constitutional  provision  re- 
quiring taxes  to  be  uniform  throughout  such 
municipality  as  an  Independent  taxing  juris- 
diction, gua-re.  State,  ex  rel.  Bee  Building 
Co.,  V.  Savage,  65  Neb.  714  (91  N.  W.  716). 

——Power  to  raise  aggregate  levy. 

1022.  (1881.)  A  city  council  sitting  as 
a  board  of  equalization  have  no  authority 
to  raise  the  assessed  value  of  all  the  prop- 
erty of  said  city  by  raising  the  aggregate 
value  of  eacb  assessment  a  certain  per  cent 
Kittle  V.  Shervin,  11  Neb.  65  (7  N.  W.  861). 

 Objections. 

1023.  (1881.)  One  who  does  not  appear 
before  the  board  of  equalization  cannot  af- 
terwards by  original  action  defeat  the  levy 
of  taxes,  and  a  sale  of  bis  property  there- 
under on  the  ground  that  a  large  amoaat 
of  other  property  escaped  taxation  by  an 
under  assessment,  thereby  increasing  the 
rate  on  his  property.  Kittle  v,  Shervin,  11 
Neb.  66  (7  N.  W.  861). 

1024.  (1897.)  The  provision  of  a  charter 
that  no  court  shall  entertain  a  complaint 
that  the  party  was  authorized  to  make,  and 
did  not  make,  to  the  board  of  equallzatloa 
has  no  application  where  the  tax  com- 
plained of  Is  void.  Hutchinson  v.  Citj/  of 
Omaha,  62  Neb.  345  (72  N.  W.  218). 

——Attendance  of  clerk. 

1025.  (1904.)  Where  a  board  of  equal- 
ization, In  pursuance  of  published  notice, 
meets  at  the  office  of  the  city  clerit,  organ- 
izes, transacts  some  business  and  then  taket 
a  recess,  subject  to  the  call  of  the  chair 
man  before  expiration  of  the  time  men- 
tioned in  the  notice.  It  will  be  presumed 
that  the  city  clerk  remained  present  at  bit 
office  during  the  time  stated  to  receive  corn- 
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plaints,  give  information,  etc.  In  conform- 
ity with  the  provisions  of  said  section. 
John  V.  Connell,  71  Neb.  10  (98  N.  W.  457), 

 Collateral  attack  on  finding. 

1026.  (1905.)  Under  the  provisions  of 
section  161,  chapter  12a,  CompHed  Statutes 
1901,  known  as  "Omaha  Charter/'  a  board  of 
equalization  when  properly  In  session,  with 
due  notice  given,  acts  Judicially  and  Its 
action  within  its  jurisdiction  to  not  open  to 
collateral  attack  except  for  "fraud,  grcss  In- 
justice or  mistake."  Wead  v.  City  of  Omaha, 
73  Neb.  321  (102  N.  W.  676). 

 Appeal  from  decision. 

1027.  (1905.)  The  provisions  of  section 
164  of  chapter  12o.  "No  court  shall  enttjrtaln 
any  complaint  that  the  party  was  authorized 
to  mftfce,and  did  not  make,  to  the  city  coun- 
cil altUng  as  a  board  of  eQuallzatlon.  nor 
any  complaint  not  apecifled  In  said  notice, 
fully  enough  to  advise  the  city  of  the  exact 
nature  thereof;  nor  any  complaint  that  does 
not  go  to  the  ground  work,  equity  and  jus- 
tice of  the  tax."  do  not  apply  to  cases  of 
"fraud,  gross  Injustice  or  mtetake."  Wead 
V.  Citv  of  Omaha,  78  Neb.  821  (102  N.  W. 
675). 

1028.  (1906.)  "Gross  Injustice"  within 
the  meaning  of  this  clause  must  be  so  flag- 
rant and  excessive  in  its  nature  as  to  sub- 
atantially  deprive  a  citizen  of  his  property 
or  a  part  thereof  without  due  process  of 
law  and  be  confiscatory.  Wead  v.  City  of 
Omaha,  78  Neb.  321  (102  N.  W.  675). 

Tax  to  pay  Judgment 

1029.  (1899.)  By  the  provisions  of  arti- 
cle VI,  chapter  77,  Compiled  Statutes,  power 
Is  conferred  to  levy  taxes  upon  the  taxable 
property  of  a  city,  village,  or  school  dis- 
trict to  pay  a  Judgment  rendered  against  the 
corporation.  Dawton  Countv  v.  Clark,  58 
Neb.  756  (79  N.  W.  822). 

1030.  (1899.)  A  tax  can  be  lawfully 
levied  to  pay  a  judgment  against  a  city  hav- 
ing less  that  5,000  inhabitants,  or  a  vlUage, 
even  though  the  maximum  amount  of  taxes 
authorized  by  statute  to  be  assessed  for  gen- 
eral corporate  purposes  has  been  Imposed. 
Dawson  County  v.  CJark,  58  Neb.  766  (79  N. 
W.  822). 

1031.  (1901.)  Section  482  ct  the  code 
applies  to  Judgments  against  municipal  coi>- 
poratlons;  but  pro<»edlng8  by  mandamus.  If 
In  good  faith,  to  compel  a  levy  and  collec- 
tion of  taxes  to  pay  the  judgment  will  be 
eqntvmlent  to  issuing  an  execution  on  Judg- 


ment against  an  Individual.  Alter  v.  State, 
ex  rel.  Kountze  Brot.,  C2  Neb.  289  (86  N. 

W.  1080). 

1032.  (1902.)  In  determining  the  power 
of  a  city  to  levy  taxes  o  pay  Judgm^nta 
against  the  city,  the  Judgments  partake  of 
the  character  of,  and  are  governed  by  the 
same  rules  of  limitation  as,  the  original 
claims  upon  which  they  are  based.  State, 
ex  rel.  roung,  v.  Royae,  3  Unot  262  (91  N. 
W.  559). 

1033.  (1904.)  Where  judgments  have 
been  obtained  against  a  city  of  less  than 
5,000  populatlcm,  for  hydrant  rentals,  by  a 
water-works  company  operating  under  an 
ordinance  and  statute  llmlUng  a  levy  of 
tax  for  such  purposes  to  a  rate  not  exceed- 
ine  Sfv^n  mills  on  the  dollar  valuation"  and 
such  tax  has  been  levied,  collected,  and  ap- 
plied for  such  purposes  each  and  every  year 
during  the  existence  of  the  contract,  the 
court  will  not  compel  an  additional  levy  In 
excess  of  the  statntory  limitation  for  the  sat- 
isfaction of  such  judgmenta.  State,  ex  rel. 
Young,  V.  Rove,  71  Neb.  1  (98  N.  W.  459). 

Validity  of  lory. 

1034.  (1881.)  A  tax  levied  upon  all  real 
estate  of  a  city  and  not  upon  personal  prop- 
erty, for  the  purpose  of  making  local  Im- 
provements, to  unconstitutional  and  void. 
KiUle  V.  Sheroin,  11  Neb.  66  (7  N.  W.  861). 

1035.  (19040  In  the  assessment  of  rail- 
way Droperty  for  municipal  purposes  situ- 
ated in  cities  of  the.  metnwolltan  class,  such 
aa  Is  required  to  be  listed  with  and  assessed 
by  the  state  board  of  equalization  for  gen- 
eral revenue  purposes  under  the  provisions 
of  sections  39  and  40.  article  I,  chapter  77, 
Compiled  Statutes  1901.  as  existing  prior 
to  the  revenue  act  of  1903,  it  to  made  the 
duty  of  the  tax  commlsskntup  or  assessor  of 
such  city  to  accept  the  values  ot  the  frac- 
tional part  of  such  railroad  property  sit- 
uated in  the  municipality  as  the  same  is 
valued  and  assessed  by  the  state  board  of 
equalization,  and  apportioned  to  such  a  city 
In  accordance  with  the  provisions  of  said 
act  State,  em  rel,  Morton,  v.  Bacik,  72  Neb. 
402  (100  N.  W.  952). 

1036.  (1907.)  A  city  tax  levied  on  prop- 
erty annexed  to  the  city  under  an  uncon- 
stitutional statute,  Is  one  levied  for  an  "un- 
authorized purpose."  within  the  meaning  of 
section  15  of  the  scavenger  act  (Comp.  Stata. 
1905,  ch.  77,  art  IX,  sec  15)  and  may  be 
adjudged  void  In  a  proceeding  brou^t  under 
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the  act   Btate  v.  Several  PetrceU  of  Land, 

78  Neb.  703  (111  N.  W.  601). 

Itery  on  property  omited  from  tex  list. 

1037.  (1907.)  Under  the  prOTigtoiiB  of 
section  78,  article  I,  chapter  13,  CompUed 
Statutes  1907,  the  hoard  of  equalization  of 

the  city  of  Lincoln  has  power,  upon  notice 
to  the  persons  liable,  to  assess  property 
which  has  been  omitted  by  the  assessor 
from  the  tax  list.   White  v.  City  of  LiruxHn, 

79  Neb.  153  (112  N.  W.  869). 

1038.  (1907.)  In  the  assessment  of 
omitted  property,  the  board  of  equalization 
of  the  city  of  Lincoln  may  reach  their  con- 
clusions as  to  property  to  be  placed  on  the 
tax  list  from  evidence  gl^dn  upon  an  In- 
vf^tli^tlon  In  the  nature  c  judicial  pro* 
ceedlnff.  "White  v.  City  of  lAneom,  79  Nebu 
163  (112  N.  W.  869). 

Iiery  on  precincts. 

1039.  (1902.)  So  fftr  as  the  assessment 
of  properly  and  the  levy  of  general  taxes 
are  concerned,  precincts  once  lawfully  es- 
tablished retain  their  character  and  terri- 
torial integrity  until  such  time  as  they  shall 
be  divided,  changed  or  modified  In  some 
manner  authorized  by  law.  Whelen  v.  C<u- 
aidy,  64  Neb.  603  (90  N.  W.  229). 

1040.  (1902.)  When  a  village  contained 
within  a  county,  precinct  or  precincts  be- 
comes organized  as  a  city  pursuant  to  a 
statute  requiring  the  city  authorities  to  di- 
vide Its  territory  Into  wards,  and  enacting 
that  ea^h  ward,  when  so  created,  shall  con- 
stitute a  precinct,  the  pre-ezlatli^  precinct 
or  precincts  will,  for  general  revenue  pur^ 
poses,  remain  unaffected  until  that  duty 
shall  be  performed.  Whelen  v.  Caasidy,  64 
Neb.  503  (90  N.  W.  229). 

1041.  (1903.)  For  purposes  of  taxation 
and  revenue,  a  precinct  actually  formed  and 
organized  will  be  deemed  a  de  facto  organi- 
zation, whether  the  meeting  of  the  county 
commissioners  at  which  it  was  made  was 
lawfully  adjourned  and  held  or  not.  Oi^y 
of  south  Omaha  v.  O'Rourke,  70  Neb.  479 
(97  N.  W.  608). 

Liability  of  county  for  mistake. 

1042.  (1901.)  A  county  is  not  liable,  un- 
der section  131,  article  I.  chapter  77,  Com- 
piled Statutes,  for  a  mistake  of  a  city  officer 

in  certifying  city  assessments  to  the  county 
treasurer.  Concordia  Loan  A  Trust  Co.  v. 
Douglaa  County,  3  Unof.  124  (96  N.  W.  56). 

Enforcement. 

1043.  (1894.)  An  occupation  tax  mi^  be 
collected  by  ordinary  suit,  whera  tba  ordi- 


nance tanpostng  the  tax  so  provides.  Weit- 
em  Union  Telegraph  Co.  v.  City  of  Fremnt, 
89  Neb.  693  (58  N.  W.  415). 

1044.  (1892.)  Taxes  levied  on  unplatted 
land  Included  within  a  municipal  corpora- 
tion are  a  vaiid  Hen  upon  such  property. 
Lancaster  County  v.  Rush,  36  Neb.  119  (S3 
N.  W.  837). 

Bights  of  purchaser  on  foreclontre  sale. 

1045  (1894.)  In  the  absence  of  an  ex- 
press statutory  mandate,  a  city  of  the  met- 
ropolitan class  cannot  be  compelled,  either 
at  law  or  In  equity,  to  refund  money  re- 
ceived by  it  from  a  purchaser  of  real  estate 
at  a  sale  made  thereof  by  the  county  treas- 
urer, for  the  purpose  of  collecting  a  special 
assessment  or  tax  levied  against  such  real 
estate  by  said  city  and  for  which  special 
sessment  or  tax  said  real  estate  was  not 
liable.  The  rule  caveat  emptor  ap^Ileiwitlk 
full  force  to  such  a  purchaser.  Pennock  9. 
DouffJaa  County,  39  Neb.  293  j:E8  N.  W.  117; 
42  Am.  St.  Rep.  679;  27  L.  IL  A.  121). 

1046.  (1901.)  CltieB  of  the  second  dan 
of  less  than  6,000  population  empowered  by 
law  to  levy  taxes  for  municipal  purposes 
cannot  be  required  to  refund  money  received 
for  illegal  taxes  imposed  by  such  city,  from 
a  purchaser  of  real  estate  at  a  sale  made 
thereof  by  the  county  treasurer  for  delin- 
quent taxes,  in  the  absence  of  statutory  au- 
thority providing  for  the  refunding  of  such 
taxes.  Martin  v.  Kearney  County,  62  Neb. 
538  (87  N.  W.  351). 

1047.  (1901.)  Irregular  acUon  by  a  dty 
council  in  making  a  levy  of  taxes  for  mu- 
nicipal purposes  resulting  in  the  levy  bdng 
declared  illegal  and  void  Is  not  a  "mistake 
or  wrongful  act  of  the  county  treasurer  or 
other  officer,"  within  the  meaning  of  sectloa 
131,  article  I,  chapter  77.  Compiled  Sta^ 
utes,  for  which  the  county  can  be  held  liable 
to  refund  to  a  purchaser  at  dellnqumt  tax 
sale  the  illegal  taxes  so  attempted  to  be 
levied.  Martin  v.  Kearney  County,  62  Nebi 
538  (87  N.  W.  351). 

1048.  (190L)  A  purchaser  of  real  otato 
at  delinquent  tax  sale  is  charged  with  no- 
tice of  the  public  records  showing  the  man- 
ner In  which  taxes  for  municipal  purposes 
charged  against  the  real  estate  purchased 
were  levied  by  the  city  authorities  empow- . 
ered  by  law  to  levy  such  taxes.  Martin  v. 
Kearney  County,  62  Neb.  638  (87  N.  W.361). 

1049.  (1902.)  The  tax  sale  certlflcata 
and  receipts  for  taxes  and  special  mtm- 
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ments  are  prima  fade  eridence  of  the  va- 
Udfty  of  the  taxes  which  they  represent. 
Wales  V.  Warren,  66  Neb.  455  (92  N.  W. 
690). 

 Bight  of  city  to  sell  after  purchase. 


1050.  (1907.)  A  city  of  the  class  of  the 
city  of  Lincoln  may  set]  property  acquired 
at  a  tax  sale  without  first  obtaining  the  ap- 
proval  of  the  electors  of  the  city.  State,  ex 
reJ.  Caldwell,  v.  Citizens  Street  R.  Oo^  80 
Neb.  357  (114  N.  W.  429). 

Bemedies  of  taxpayers  In  generaL 

1051.  (1897.)  The  levying  of  a  tax  l8 
not  a  Judicial  act  and  the  court  cannot  im- 
pose, as  a  condition  of  relief  against  a  void 
tax,  the  payment  of  such  tax  as  would  be 
lawful,  where  new  proceedings  and  a  ^ttav 
ent  basis  of  assessment  are  necessary  to  as- 
certain what  tax  Is  lawfuL  Bvtchinson  v. 
City  of  Omaha,  62  Neb.  845  (72  N.  W.  218). 

Cancel  of  levy  by  supreme  court 

1052.  (1904.)  The  supreme  court  does 
not  have  original  jurisdiction  of  an  action 
to  cancel  levies  of  taxes  upon  insurance 
companies  by  a  city  in  which  such  com* 
panles  are  doing  business.  Aathen  d  Mur 
nicA  Fire  Ins.  Co.  v.  City  of  Omaha,  72  Neb. 
113  (100  N.  W.  137). 

Enjoining  collection. 

1053.  (1889.)  Under  the  title  of  "An  act 
to  Incorporate  cities  of  the  first  class,  and 
regulating  their  duties,  powers,  and  gov- 
ernment," a  provision  declaring  that,  "no 
court  or  judge  shall  grant  any  injunction  to 
restrain  the  levy,  enforcement,  or  collection 
of  any  special  tax  or  assessment,  or  any 
part  thereof,  made  or  contemplated  being 
made  to  pay  the  cost  of  any  Improvement," 
etc..  Is  not  within  the  title  of  the  act,  and  Is 
void.  Touzalin  v.  City  of  Omaha,  25  Neb. 
817  (41  N.  W.  796). 

1054.  (1891.)  A  much  stronger  case  Is 
required  to  enjoin  the  collection  of  taxes 
levied  for  the  payment  of  interest  or  prin- 
cipal of  bonds  Issued  In  pursuance  of  ap- 
parent authority  and  which  have  been  duly 
registered  and  passed  Into  the  hands  of 
bona  fide  purchasers,  than  to  prevent  the 
issuing  of  such  bonds  upon  specifled  grounds 
which  might  invalidate  them.  Cook  v.  City 
Of  Beatrice,  32  Neb.  80  (48  N.  W.  828). 

1066.  (1894.)  Neither  the  fact  that  an 
assessment  was  not  based  upon  the  as- 
sessor's Judgment  as  to  the  value  of  the 
property,  nor  that  the  assessor  did  not 


make  or  return  an  oath  with  the  assessment 
roll,  so  vitiates  the  assessment  as  of  itself 
to  Justify  an  injunction  agalnet  the  collec- 
tion of  a  general  tax  founded  upon  such  as- 
sessment. Bellevue  Improvement  Co.  v.  VO- 
lage  of  Bellevue,  39  Neb.  876  (58  N.  W.  446). 

1066.  (1896.)  Where  the  proper  officers 
have  undertaken  to  extend  city  boundaries, 
an  owner  of  land  ao  incorporated  cannot, 
after  the  lapse  of  years,  maintain  a  suit  to 
restrain  the  collection  of  city  taxes,  on  the 
ground  that  there  was  no  authority  to  Incor- 
porate his  land.  Sage  v.  City  of  Platts- 
mouth,  48  Neb.  558  (67  N.  W.  455). 

1057.  (1897.)  A  taxpayer  free  from 
laches  Is  not  estopped  from  resisting  a  tax 
because  he  has  permitted  work  to  proceed 
on  an  improvement,  before  complaining. 
Hutchinson  v.  City  of  Omaha,  62  Neb.  845 
(72  N.  W.  218). 

Becovery  back  of  taxes. 

1068.  (1891.)  An  action  cannot  be  main- 
tained to  recover  back  taxes  paid  on  un- 
platted lands  improperly  annexed  to  a  mu- 
nicipal corporation  more  than  twenty  years 
before,  and  where  it  Is  uncertain  whether 
protest  against  such  taxes  was  made  before 
or  after  pasrment.  tfeCZay  v.  City  of  Lin- 
coln, 32  Neb.  412  (49  N.  W.  282). 

1059.  (1895.)  An  action  will  not  lie  to 
enjoin  the  collection  of  taxes  levied  upon 
agricultural  property  within  the  boundaries 
of  a  city  or  village,  or  for  the  recovery  of 
such  taxes  paid  under  protest.  State,  ex 
rei.  Hammond,  v.  DimonOs,  44  Nab.  164  (62 
N.  W.  498). 

1060.  (1903.)  A  taxpayer  who  has  com- 
plied with  the  provisions  of  section  144,  ar- 
ticle I,  chapter  77,  Compiled  Statutes  1901, 
may  bring  an  original  action  against  a  city 
or  county  to  recover  illegal  taxes  paid,  with- 
out filing  his  claim  before  the  city  council 
or  board  of  county  commissioners.  City  of 
Omaha  v.  Hodgskins,  70  Neb.  229  (97  N.  W. 
346). 

1061.  (1904.)  A  person  seeking  to  take 
advantage  of  subdivision  63.  chapter  16, 
lavro  1889,  known  as  the  South  Omaha  chai-- 
ter  of  1889.  which  allows  taxes  to  be  paid 
before  delinquency  under  protest,  and  gives 
the  right  to  recover  the  same  back  from  the 
city  if  Illegal,  must  bring  himself  within  the 
provisions  of  the  statute  by  paying  the  taxes 
before  the  whole  amount  is  dellnquont  be- 
fore he  Is  entiUed  to  recover.  City  of  BOttt^ 
Omaha  v.  MeOavoek,  72  Neb.  882  (100  N. 
W.  806). 
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1062.  (1903.)  City  taxes  paid  under  pro- 
test are  not  recoverable  because  based  upon 
an  assessment  made  bj  a  de  facto  as- 
sessor wbo  was  acting  for  all  four  wards. 
City  of  South  OmoAa  v.  O'Rourke,  70  Neb. 
479  (97  N.  W.  608). 

zu.  OLAUCS  aqainst  uujkiuipali- 

TIES. 

Presentation  of  claims  for  personal  In- 
juries, see  ante,  H79&-821. 

Estimate  by  engineer. 

1063.  (1904.)  A  partial  estimate  made 
b7  the  city  engineer  of  tbe  city  of  Omaha 
on  a  paving  contract,  and  reported  by  Mm 
to  the  board  of  public  works  and  the  city 
council  for  approval  and  allowance,  Is  a 
claim  against  the  city  within  the  meaning 
of  section  83  of  the  city  charter.  Lo&ecft  v. 
State,  ex  rel.  2/ebraaJea  Bitulithic  Co.,  72 
Neb.  596  (101  N.  W.  847). 

TTnllqnldated  claims. 

1064,1065.  (1893.)  The  provision  of  sec- 
tion 36  of  the  charter  of  the  city  of  Lincoln, 
that  in  order  to  maintain  an  action  against 
said  city  for  an  unliquidated  demand,  the 
claimant  shall,  within  three  months  from 
the  time  such  right  of  action  accrued,  file 
with  the  city  clerk  a  statement  of  the  time, 
place,*  and  circumstance  of  the  Injury  or 
damage,  is  a  reasonable  exercise  of  the  leg- 
islative powers  and  the  filing  of  such  claim 
is  a  condition  precedent  and  must  be  alleged 
and  proved  before  recovery  thereof.  Gitj/ 
of  Lincoln  v.  Orant,  38  Neb.  369  (66  N.  W. 
996);  (1894)  City  of  Lincoln  v.  Finkle,  41 
Neb.  576  (69  N.  W.  916). 

1066.  (1894.)  Section  86  of  tbe  act  T«- 
lating  to  cities  of  the  first  class  does  not 
provide  for  the  allowance  or  rejection  of 
claims  against  such  cities  for  unliquidated 
damages  by  the  city  council,  or  for  appeals 
from  the  action  of  the  Mpunell  on  claims  of 
that  nature.  Notwithstanding  that  section, 
an  original  action  may  be  maintained  for 
unliquidated  damages  in  any  court  of  com- 
petent Jurisdiction.  Dayton  v.  City  of  Lin- 
coin,  S9  Neb.  74  (67  N.  W.  764). 

Audit  of  claim  for  salary. 

1067.  (1901.)  When  a  city  council  or  a 
bo«,rd  of  county  commissioners  audit  and 
adjust  the  claim  of  an  officer  whoae  salary 
Is  prescrltnd  by  statute,  they  act  minis* 
terlally  and  not  Judicially.  Oallaher  v.  City 
of  Lincoln,  63  Neb.  339  (88  N.  W.  606). 


Compromising  claims. 

1068.  (1889.)  The  power  to  compromlsft 
and  settle  claims  against  a  city  for  tbe  coo- 
Btructlcm  of  a  water-works  exists  in  the 
mayor  and  city  council  of  dttes  in  their 
legislative  capacity  growing  out  of  their  gen- 
eral corporate  powers,  and  the  necessities  of 
such  cases.  Btate,  ex  rel.  fuller,  v.  Martin, 
27  Neb.  441  (43  N.  W.  244). 

Conditional  allowance. 

1069.  (1890.)  The  allowance  of  a  claUn 
by  the  city  council  with  the  condition  sa- 
nexed  to  It  "to  be  paid  when  there  li 
money  in  the  treasury  to  pay  with"  is  bind- 
ing on  tbe  city,  and  the  condition  will  not 
defeat  an  action  to  recover  a  Judgment 
thereon.  National  Lumber  Co.  v.  City  of 
Wymore,  30  Neb.  366  (46  N.  W.  688). 

Appeal  from  allowance. 

1070.  (1904.)  By  complying  with  th« 
provisions  of  section  38  of  the  city  charter 
of  Omaha  a  taxpayer  may  appeal  from  the 
order  of  the  city  council  approving  and  al- 
lowing a  claim  on  a  partial  estimate  on  i 
paving  contract  to  the  district  court.  lAh 
beck  V.  State,  ex  rel.  Nebraska  BitvXitM9 
Co.,  72  Neb.  596  (101  N.  W.  247). 

1071.  (1904.)  When  an  appeal  Is  per 
fected  It  suspends  the  order  of  the  council 
allowing  a  claim  and  during  Its  pendency 
the  comptroller  is  not  required  to  deltver 
the  warrant  for  the  payment  of  the  estimate 
to  the  claimant,  and  during  the  pendency 
of  such  ^ipeiU,  mandamus  will  not  Ue  to 
compel  the  delivery  of  the  warrant 
beck  V.  Btate,  ex  rel.  Nebraska  BituUtkie 
Co.,  72  Neb.  595  (101  N.  W.  247). 

1072.  (1907.)  A  taxpayer  who  has  foU 
knowledge  of  the  allowance  of  a  claim 
the  municipal  authorities,  and  Is  afforded 
an  opportunity  to  appeal  from  such  allow- 
ance, and  falls  to  avail  himself  of  that  rem- 
edy, Is  not  thereafter  entitled  to  maintain 
an  equitable  action  against  the  officers  ot 
the  municipality  to  recover  the  maavy  dis- 
bursed upon  such  allowance.  Cathen  % 
Mooret,  78  Neb.  17  (118  N.  W.  119). 

Zm.  ACTIONS. 
Blgbt  of  citizen  to  sue  on  behalf  of  dty. 

1073.  (1907.)  Unofficial  dtiittis  cannot 
maintain  an  acUon  on  the  behalf,  and  pru- 
ttcally  In  the  name,  of  public  corpontlons 
to  recover  for  the  conversions  or  wnlMBle- 
ments,  or  other  torts  or  misdeeds  of  offletsls 
of  manielpalitiea  and  of  persons  btviig 
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dealings  with  them.  Gathers  v.  Moorea,  78 
Neb.  13  (110  N.  W.  689).  [Modified  on  re- 
hearing. 78  Neb.  17.] 

1074.  (1907.)  A  resident  taxpayer  of  a 
municipal  corporation  may  maintain  an  ac- 
tion agalnat  ite  officers  who  have  squan- 
dered or  dissipated  its  funds,  or  paid  them 
eut  for  an  unlawful  or  unauthorized  pnr- 
roBe,*to  recoTor  such  funds  for  the  use  and 
teneflt  of  the  corporation  where  Its  proper 
law  officer  neglects  and  refuses  to  prosecute 
such  an  actioD.  To  entitle  a  taxpayer  to  a 
Judgment  In  such  a  case,  It  must  appear 
that  the  municipality  could  have  main- 
tained the  action  In  the  first  Instance. 
Cathera  v.  Moorea,  78  Neb.  17  (113  N.  W. 
119). 

Service  of  process. 

1076.  (1900.) '  The  service  of  process 
upon  n  municipal  corporation,  as  provided 
by  section  57,  article  I,  chapter  14,  Com- 
piled Statutes,  while  required  to  be  served 
upon  the  mayor  or  chairman  of  the  board  of 
trustees,  or.  In  his  absence,  upon  the  clerk, 
or,  in  his  absence,  by  leaving  a  certified 
copy  in  the  office  of  the  clerk.  Is  upon  the 
corporation  In  Its  corporate  capacity,  and 
not  upon  the  Individual.  Chicago,  B.  <£  Q. 
R.  Co.  V.  Hitchcock  County,  60  Neb.  722 
(84  N.  W.  97). 

1076.  (1906.)  Notice  affecting  a  city 
must,  under  section  7,  article  I,  chapter  13, 
Compiled  Statutes,  be  in  writing  and  be 
served  on  the  mayor,  or  acting  mayor,  or, 
in  the  absence  of  both  from  the  city,  upon 
th«  city  clerk.  Oorion  v.  City  of  Omaha, 
77  Nfb.  556  (UO  N.  W.  S13). 

—Waiver  and  appearance. 

1077.  (1900.)  An  attorney  of  a  munici- 
pal corporation,  without  authority  therefor, 
cannot  waive  the  issuance  and  service  of 
summons  and  enter  the  voluntary  appear- 
ance of  the  defendant  in  an  action.  Chicago, 
B.  A  Q.  R.  Co.  V.  Hitchcock  County,  60  Neb. 
722  (84  N.  W.  97). 

1078.  (1900.)  A  chairman  of  the  board 
of  trustees  of  a  village  defendant  is  not  em- 
powered to  waive  the  Issuance  and  service 
of  summons,  \nH  to  enter  the  voluntary  ap- 
pearance of  the  defendant  In  an  action, 
without  authority  of  the  village  board  act- 
ing in  Its  corporate  capacity  as  a  body  po- 
litic. Chicago,  B.  A  Q.  R.  Co.  v.  Hitchcock 
County,  60  Neb.  722  (84  N.  W.  97). 

Damages  for  prohibiting  business. 

1079.  (1903.)  The  owner  of  a  building  in 
a  portion  of  a  ci^  where  the  operation  of 


saloons  or  billiard  halls  Is  prohibited  by  or- 
dinance, cannot  sue  to  recover  damages  for 
loss  of  rents  and  attack  the  validity  of  the 
ordinance  when  It  does  not  appear  that  an 
application  was  made  for  the  operation  of 
a  billiard  hall  in  such  building.  Flick  v. 
City  of  Broken  Bow,  67  Neb.  529  (93  N. 
W.  729). 

Evidence  of  incorporation, 

1079a.  (1896.)  A  page  of  a  book  was 
Identified  as  a  part  of  the  records  of  the 
minutes  of  the  meetings  of  the  "Orandview 
Company."  Held,  Not  an  identification  or 
foundation  for  its  introduction  as  showing 
proceedings  had  by  the  board  of  trustees  of 
the  "City  of  Grandvlew."  Oreen  v.  Barker, 
47  Neb.  934  (66  N.  W.  1032). 

Presumption  of  authority  to  sne. 

1080.  (1901.)  Where  an  action  is  brought 
by  a  city  In  its  corporate  name  by  Its  proper 
law  officers,  it  will  be  presumed  it  was  au- 
thorized until  the  contrary  appears.  Ifln- 
coin  (Street  R.  Co.  v.  Oity  of  IfincoJa,  61  Neb. 
109  (84  N.  W.  802). 

Appeal,  necessity  of  bond. 

1081.  (1891.)  Provisions  of  seeUon  86. 
chapter  13.  Compiled  Statutes,  that  mo  ap- 
peal bond  shall  b^  required  of  a  city,  held, 
not  repugnant  to  section  15,  article  III,  con- 
stitution, requiring  all  statutes  to  be  uni- 
form In  their  operation.  McClay  v.  City  of 
Lincoln,  32  Neb.  412  (49  N.  W.  282). 

Compromise  of  suits. 

1082.  (1906.)  The  power  conferred  by 
statute  upon  cities  of  the  first  class  to  sue 
and  be  sued  carries  with  it  the  power  to 

comprpmlse  and  settle  such  suits;  and  the 
city  council  may,  when  It  acts  in  good  faith, 
accept  a  less  sum  In  settlement  of  a  litigated 
case  than  Is  claimed  to  be  due  the  city 
therein.  FamJtam  v.  City  of  Lincoln,  75 
Neb.  602  (106  N.  W.  666). 

Set-off  and  counter-claim. 

1083.  (1879.)  In  an  action  against  a 
city  to  recover  tor  s^llght  furnished  It  un- 
der a  special  contract,  delinquent  taxes  due 
to  the  city  from  the  plaintiff  are  not  a 
pn^wr  subject  of  set-off  under  the  law  re- 
specting the  collection  of  taxes,  as  It  stood 
prior  to  the  act  of  March  1,  1879,  providing 
a  system  of  rennue.  JTeltraaka  Oitt/  v.  Oat 
Co.,  9  Neb.  339  (2  N.  W.  870). 

Iiimitatton  of  aetltm  on  warrants. 

1084.  (1888.)  Statute  of  limitations  runs 
against  an  action  on  village  warrants  In  live 
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7eaT8.    Tittape  of  Arapcihoe  v.  Atbee^  24 

Neb.  242  (38  N.  W.  737;  8  Am.  St.  Rep.  202). 

1085.  (1907.)  The  general  statute  of 
limitations  has  no  application  to  an  action 
brought  by  a  city,  town,  or  village  for  the 
recovery  of  the  title  or  possession  to  a  pub- 
lic road,  street,  alley,  or  other  public 
ground,  at]/  of  Lincoln  v.  McLaughlin,  79 
Neb.  74  (112  N.  W.  363). 

Pleading. 

1086.  (1902.)  A  petition  In  an  action  to 
enforce  against  a  public  corporation  a  purely 
statutory  obligation,  is  demurrable,  unless 
it  States  all  the  facts  necessary  to  make  Uie 
alleged  liability  complete.  And  in  sndi 
cases,  the  party  must  bring  himself  within 
the  terms  of  a  statutory  proviso.  Town  of 
Clearwater  v.  Town  of  Garfield,  65  Neb.  697 
(91  N.  W.  496). 

1087.  (1902.;  Ordinarily*  In  an  acUon 
to  recover  for  services  rendered  a  vllli^,  a 
petition,  which  does  not  allege  a  prior  ap- 
propriation for  such  services.  Is  vulnerable 
tci  a  general  demurrer.  De  Wolf  v.  Village 
of  Bennett,  3  Unof.  470  (91  N.  W.  855). 

Judgment. 

1088.  (1904.)  A  judgment  against  a  mo- 
nicipality  has  the  effect  only  of  an  audited 
claim  or  demand.  It  establishes  the  amount 
legally  due,  bat  gives  no  new  right  In  re- 
spect of  the  means  of  payment;  and,  in  an 
action  to  compel  the  levying  of  a  tax  to 
satisfy  such  Judgment,  a  court  will  look  be- 
hind the  Judgment  and  ascertain  the  nature 
and  character  of  the  Indebtedness  on  which 
It  is  based.  In  order  to  determine  the  limit 
of  the  tax  which  may  be  levied  for  its  sat- 
isfaction. State,  ex  rel.  Young,  v.  Royte, 
71  Neb.  1  (98  N.  W.  469). 

1089.  (1901.)  If  no  tax  is  levied  and  no 
proceedings  begun  to  compel  such  levy,  a 
Judgment  against  a  municipal  corporation 
will  become  dormant  In  five  years.  Alter  v. 
State,  ex  rel.  Kountze  Bros.,  62  Neb.  239  (86 
N.  W.  1080). 


1090.  (1901.)  Whether  levy  and  coUeo- 
tlon  of  taxes  and  payment  of  the  nnu 
upon  the  Judgment  against  a  city  will  pre- 
vent the  same  from  becoming  dormant, 
quure.  Alter  v.  State,  ex  rel.  Eountze  Bros., 
62  Neb.  239  (86  N.  W.  1080). 

1091.  (1901.)  After  a  Judgment  against 
a  municipal  corporation  has  become  dor 
mant  the  levy  of  a  tax  and  payment  oq 
eaeSi  Judgment  will  not  revive  the  same; 
the  statutory  method  of  revivor  is  exclusive. 
Alter  V.  State,  ex  rel.  Eountze  Bro».,  62  Neb. 
S39  (86  N.  W.  1080). 

1092.  (1902.)  A  Judgment  against  amih 
nicipal  corporation  is  equally  condusln 
upon  the  city  and  its  taxpayers.  Ovent  v. 
City  of  South  Omaha,  2  Unof.  466  (89  N. 
W.  285). 

■  ConclusiTeness. 

1093.  (1903.)  Judgment  against  thecltr 
in  an  action  of  which  the  lot  owner  has  no- 
tice. Is  conclusive  upon  the  latter  as  to  the 
fact,  cause  and  extent  of  the  injury.  OB9 
of  lAnooln  V.  First  Nat,  Bank  of  Lfncofs, 
67  Neb.  401  (93  N.  W.  698;  108  Am.  St  Ben. 
690;  60  L.  R.  A.  923). 

-  .  ■   Collateral  attack. 

1094.  (1901.)  If  suit  Is  begun  against 
a  municipal  corporation  by  filing  petition 
and  issuing  and  service  of  summons,  it  is 
irregular  to  enter  a  judgment  against  de- 
fendant without  first  entering  Its  default 
But  Judgment,  when  so  entered,  after  as- 
awer  day,  upon  the  written  stipulation  of 
defendant's  attomey«  will  not  be  void  when 
collaterally  attacked.  Alter  v.  State,  ex  rel. 
Kountze  Bros.,  62  Neb.  289  (86  N.  W.  lOSO). 

MURDER. 

See  Homi<Me. 

MUTUAL  INSURANCE  COM- 
PANIES. 
See  Insurance,  XIX. 

MUTUALITY. 
Of  contracts,  see  OontroiCts.  1112-14, 


NAMES. 


Designation  by  initials  or  middle  name. 

1.  (1898.)  The  law  does  not  recognize 
other  than  the  one  or  first  Christian  name, 
but  where  a  person  as  a  matter  of  fact  has 
a  second  or  middle  Christian  name  and  is 
commonly  known  or  identlfled  by  the  use  of 


such  middle  Christian  designation,  if  Ui 
wife's  purposed  use  as  a  witness  In  a  crim- 
inal cause  Is  evidenced  by  an  indorsement 
of  her  husband's  surname  and  the  abbrevl- 
aUon  nen.^-  together  trlth  the  middle 
Christian  M>pellatton  of  the  husband,  it  Is 
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soflLclent  where  It  does  not  appear  or  there 
la  no  complaint  that  the  accused  person  was 
misled  thereby  or  lacked  information  of 
what  person  was  to  be  produced  as  a  wit- 
ness. Oarrall  v.  State,  63  Neb.  431  (73  N. 
W.  939). 

2.  (1902.)  A  mortgagee  joined  aa  a 
party  defendant  In  a  suit  to  foreclose  a  tax 
lien  may  not  be  sued  by  the  initial  letters 
of  his  name,  under  eectlon  23,  code  ot  civil 
procedure,  although  so  designated  In  the 
note  and  mortgage  by  virtue  whereof  he 
claims  a  Ilea-  upon  the  property  In  contro- 
versy, auiian  V.  McDowall,  66  Neb.  814  (92 

N.  V.  991). 

3.  (1902.)  Unless  a  defendant  sued  by 
the  Initial  letters  of  his  name  under  section 
148,  code  of  civil  procedure.  Is  served  per- 
sonally or  makes  an  appearance  in  the  case, 
the  Judgment  or  decree  rendered  therein  is 
not  binding  upon  him.  Oillian  v.  McDovy- 
an,  66  Neb.  814  (92  N.  W.  991). 

4.  (1902.)  Where  a  party  Is  designated 
In  a  note  and  mortgage  by  the  initial  letters 
of  his  name.  If  he  is  Joined  fts  a  defendant 
by  such  designation,  the  proper  course  Is  to 
proceed  under  section  148,  code  of  civil  pro- 
cedure, by  stating  In  the  verification  of  the 
petition  that  the  true  name  of  the  defend- 
ant could  not  be  discovered,  and  obtaining 
personal  service  of  summons  upon  him. 
QiUian  V.  XtiDoioaa,  66  Neb.  814  (92  N.  W. 
991). 

Identity. 

5.  (1893.)  A  person's  true  name  was 
Bfary  Ann  Allely,  and  she  held  her  real  es- 
tate by  conveyance  of  record  under  the 
name  of  Sfory  A.  Allely.  ITeld.  That  a  Judg- 
ment against  her,  indexed  and  docketed  in 
the  office  of  the  clerk  of  the  district  court, 
"McKalg  ft  Co.  V.  May  Alley,"  was  not  con- 
structive notice  to  a  purchaser  of  the  real 
estate  from  Mary  Ann  Allely.  PhilUpt  v. 
McKaig  A  Co.,  36  Neb.  853  (66  N.  W.  269). 

6.  (1898.)  The  indexes  In  the  office  ot 
the  register  of  deeds  disclosed  conveyances 

as  follows:  "  to  Mary  A.  Allely,  deed; 

Mary  A.  Allely  to  Hooper,  mortgage;  Mary 
A.  Allely  to  Yickars,  mortgage."  H'eZd,That 
Yiefears,  by  taking  a  deed  of  the  real  estate 
firom  Uary  A.  Allely,  so  described  In  body 
and  acknowledgment  of  the  deed,  but  signed 
Mary  A.  Alley,  was  not  thereby  charged 
with  notice  that  a  Judgment  Indexed  in  the 
office  of  the  clerk  of  the  district  court 
against  May  Alley  was  against  Mary  A. 


Allely.  PMlUpa  v.  McKaig  A  Oo^  86  Neb. 
863  (66  N.  W.  269). 

7.  (1896.)  The  title  to  real  estate  ap- 
peared from  the  record  to  be  in  Joel  S. 
Smith,  A  deed  which  purported  to  convey 
such  real  estate  and  which,  in  Its  recitals 
and  also  in  the  acknowledgment  designated 
the  grantor  as  "Joel  S.  Smith,"  but  which 
was  signed  "John  S.  Smith,"  held  not  compe- 
tent evidence  to  prove  a  c(mveyuice  of  the 
title  of  Joel  S.  Smith  In  the  absence  of  other 
proof  establishing  that  the  person  who 
signed  the  deed,  John  S.  Smith,  and  Joel  S. 
Smith  were  one  and  the  same  person. 
Omaha  Real  Batate  A  Tnut  Oo,  v,  Kn^aoow, 
47  Neb.  692  (66  N.  W.  658). 

8.  (1897.)  Land  of  J.  T.  Ward,  held  not 
charged  with  the  lien  of  a  Judgment  erro- 
neously entered  against  him  as  "S.  T. 
Ward."  Aultman  v.  Ward,  60  Neb.  44S  (69 

N.  W.  936). 

9.  (1898.)  The  names  "Mrs.  Fred  Stela- 
burg"  and  "Mrs.  Fred  Steenburg,"  the  first 
indorsed  on  an  Information  as  the  name  of 
a  witness,  and  the  second  aQpearinc  in  tes- 
timony as  her  name,  are  idem  mmana.  Oar- 
rall V.  State,  63  Neb.  431  (78  N.  W:  939). 

10.  (1900.)  The  names  "Schmitt  ft  Bro. 
Co."  and  "Schmidt  ft  Bro.  Co."  are  idem 
eonatu.  Schmitt  A  Bro.  Co,  v.  IfaAoMy,  60 

Neb.  20  (82  N.  W.  99). 

11.  (1903.)  Where  it  is  alleged  and  snt- 
flclently  aroears  tlut  the  plalntUt  In  the 
suit  on  the  attachment  undertaking;  who  la 
there  named  as  "Lueien,"  i$  the  real  de- 
fendant and  the  one  whose  property  was 
seized  under  the  attachment,  It  is  not  suf- 
ficient grounds  for  rejecting  the  evidence 
of  the  record  in  the  attachment  case  that 
defendant  is  therein  designated  as  "liewls," 
the  evidence  In  the  present  case  sliowing 
that  he  is  known  as  "Luden,**  "Lewis,"  and 
"Lew."  WaUer  v,  Senmtnnt,  4  UnoL  497 
(94  N.  W.  1038). 

12.  (1906.)  A  notice  by  publication  vas 
directed  to  "The  Olobe  Inveetment  Com- 
pany," the  true  name  of  the  corporation  be- 
ing "Qlobe  Investment  (Company."  Held, 
That  the  variance  was  so  aligfht  as  to.be  Im- 
material. Olilford  V,  Tfttm,  74  Neb.  881  (104 
N.  W.  1052). 

18.  (1907.)  A  Judgmoit  «f  a  county 
court  against  Alex  Simon,  filed  In  the  office 
of  the  clerk  ot  the  district  court  and  en- 
tered In  the  judgment  docket  of  that  court, 
but  not  indexed  alphabetically  therdn.  Is 
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not  a  Hen  on  the  lands  of  Simon  Alexander, 
as  against  a  subseqnent  bona  tide  purchaser 
without  any  actual  notice  of  Its  existence. 
Citizens  Bank  of  Stanton  v.  Young,  78  Neb. 
312  (110  N.  W.  1008). 


NATIONAL  BANKS. 
See  Bankt  and  Bankinff. 

NATURALIZATION. 

See  Alien;  H  4-9. 


NAVIGABLE  WATERS. 


Rights  and  title  to  accretion,  see  Water 
and  Watercouraes. 

Wliat  constitutes  navlgahle  waters. 

1.  (1895.)  "Navigable  waters"  Include 
those  waters  only  which  afford  a  channel 
for  useful  commerce,  whether  the  beds 
thereof  are  public  or  private  property,  and 
without  regard  to  the  Influence  of  the  ocean 
tide.  CJark  v.  Cambridge  d  Arapahoe  IrrU 
gation  d  Imitrovement  Co.,  45  Neh.  798  (64 
N.  W.  239). 

2.  (1895.)  Courts  take  notice  without 
proof  that  the  Republican  river  is  un  navi- 
gable. Clark  V.  Cambridge  d  Arapahoe  Irri- 
gation d  Improvement  Oo^  46  Neb.  738  (64 
N.  W.  239). 

3.  (1905.)  Under  the  common  law  a  ri- 
parian owner  of  lands  on  one  side  of  a 
navigable  river  above  the  flow  of  the  tide 
holds  to  the  thread  of  the  stream,  subject 
to  the  public  easement  of  navigation,  and, 
if  the  river  suddenly  changw  its  channel 
and  leaves  Its  former  bed,  the  boundary 


does  not  change,  and  he  still  holds  to  the 
same  line.  This  is  also  the  rule  of  the  dvll 
law.  Einkead  v.  Turgeon,  74  Neb.  B80  (109 
N.  W.  744). 

Title  to  bed  of  stream. 

4.  (190S.)  The  title  to  the  bed  of  a 
navigable  river  In  Nebraaka  is  in  the  state, 
and  the  rights  of  riparian  proprietor  cm 
such  stream  are  bounded  by  the  banks  ot 
the  river.  Kinkead  v.  Turgeon,  74  67S 
(104  N.  W.  1061).  [Overruled  on  r«hear- 
Ing.   74  Neb.  580  (109  N.  W.  744.] 

NECESSARIES. 
Liability  of  married  wimien,  see  But- 

band  and  Wife,  SS  147-155. 

Liability  of  minors  for,  see  Infantt,  ||  S4- 
27. 

Claims  enforceable  against  exempt  j^oj^ 
erty,  see  Exemptions,  {  49. 

NEQATIVE  PREONANT. 
See  Pleading,  1 127. 


NEQUQENCE. 

ANALYSIS. 

I.  ACTS  OB  OmSSIONS  OOVSTITUTING  NZOLIGSVCE. 

(A)  Personal  conduct  in  general. 

Nature  and  definition  of  negligence,  SI  1-4. 
Natore  of  UabiUty,  SS  5-6a. 
Degrees  of  care,  §S  7-11. 

(B)  Dangerous  substanees,  machinery^  and  other  InatrumentaBtiefc 

Explosives  and  dynamite  bombs,  ||  11^  18. 
Electric  wires,  SS  14, 16. 
(O  Condition  and  use  of  lands,  buildings,  and  othn  stioctims. 
Care  required  in  general,  1 16. 
Can  as  to  licensees  and  persons  IHTtted,  ||  17-201 
Care  as  to  treapasssn^  S|  81, 88. 
Places  attraetlTe  to  children,  Sl  83-80. 
Liability  to  adjoining  owner,  {{  86, 87. 
Pires,  SI  88, 29. 
Elevators,  SS  30-38. 
Bxoavatimui,  SI  33-80. 
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XL  PBOXUCATE  OP  IN  J1TB.T, 

Efficient  cause  of  injury,  S§  86-38a. 
Intervening  cause,  |8  39-43. 

m.  OOVTBIBtrFOKT  NZOUOZNOS. 

(A)  Persons  injured  In  generaL 

Care  required  to  avoid  danger,  SS  44-48. 
Acta  In  emergencies,  {{  48-61. 
Effect  of  contributory  negUg«no^  {  68-67. 
Aggravation  of  injury,  1 58. 

Injury  avoidable  notwithstanding  contributory  n^ligoiee^  ||  59-64. 
 Last  clear  chancy  1 65.  * 

(B)  Children  and  persons  under  disabUitiM^ 

Children,  Si  e6-70a. 

Aged  and  infirm  pnaona,  {  71. 
(O  Imputed  negligence. 

Imputation  of  negligence  in  general,     7S,  72a. 

Negligence  of  parent  or  guardian  Imputable  to  child,  §§  73,  74, 

N^ligence  of  driver  of  vehicle  Imputed  to  occupant,  tS  76-76b. 
0>')  Comparative  negligence. 

Application  of  doctrine,  H  77 1 78. 

Belative  d^prees  of  negligence  of  parties,  IS  79, 80i 

X7.  AOCIONB. 

(A>  Pleading. 

Trespassing  upon  third  pefton  as  defense,  S  81* 
Petition. 

 Necessity  of  allegation  of  negligence  of  defendant,  SS  82-84. 

^—Sufficiency  of  allegation  of  negligence,  {§  86-91a. 
^—  Negativing  contributory  n^Ugence,  Sl  92, 93. 

 Necessity  for  demand  for  relief,  S  94. 

Necea^ty  of  pleading  intoxication  as  def  rase,  J  96. 
Snfllelency  and  necessity  of  plea  of  contributory  n^ligenee^  |S  96, 90b. 
(B)  Evidence. 

Presumptions  and  burden  of  proof. 
 Negllgmce  in  general,  |8  97-106. 

Proximate  cause  of  injury,  S|  107-110. 

Contributory  n^ligenc^  SS  Ill-I17a. 
AdmlssiblUty. 

 In  general,  SS  118-126. 

 B«latlon  of  defendant  to  injnry,  SS  126-131. 

 Declarations,  SS  132, 183. 

Contributory  negligmce,  SS  18^  185. 
■—      Belief  of  plalntlfF  of  existaice  of  danger,  S  186. 
 Condition  after  injury,  S  187. 

Nature  and  extent  of  injury,  SS  136, 139^ 
—~  Precaution  against  Injury,  S  140. 
Weight  and  sufficiency. 

 Necessary  proof  and  inference,  SS  141-147. 

 Sufficiency  in  general,  SS  148-154. 

——Violation  of  ordinance  or  statute,  S  155. 
—Contributory  negligence,  SS  156-160. 
(O  Trial. 

Qjiestlons  for  court  and  Jury. 

—  Negligence  in  general,  {§  161-174. 

—  Contributory  negligence,  SS  175-180. 

 Conflicting  evidence,  SS  181-187. 

 Questions  for  court,  IS  188-107. 
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■  Proximate  cana*  of  izijuiy,  S8  198-201. 

■  Directing  Tardlot,  fi|  202-308. 


IS 


InBtructions. 

 In  ffeneral,  SI200-81& 

 —HBgUgvict  in  general,  SI  217-225. 

 Contributory  negligee,  SI  226-235. 


Cboss-Refebences. 

Negligence  In  respect  to  duties  of  parUo- 
nlar  relations,  see  specific  topics. 

Damages  recoverable,  see  Damaget. 

Injuries  to  persons  by  animals,  see  AM- 
maU,  1146-52. 

Injuries  to  animals  by  other  animals,  see 
Animals,  S§  53-66. 

Liability  for  frightenlns  horses,  see  Ani- 
mals, S8  42,  43. 

lability  of  attorney  to  client  tor  negli- 
gence In  conduct  of  cb»,  see  Attomep  cni 
Client,  S  87. 

Negligence  of  bank  in  making  collection, 
see  Banka  and  Banking,  IS  226-337. 

Injuries  sustained  on  defective  bridges, 
see  BHdffea,  H  61-75. 

Negligence  as  defeating  right  to  cancel 
written  Instrument,  oee  Oanceiation  of  Im- 
9inment8,  1 14. 

Liability  of  carrier  tor  loss  at  goods,  see 
Carriers,  SS  86-89. 

Limitation  of  liability  ot  common  carrier, 
see  Carriers,  1199-106. 

Carrier  as  insurer  of  live  stock,  see  Oor- 
Tiers,  81 142.  143. 

LiablUty  of  carrier  for  injuries  to  pa* 
senger,  see  Carriers,  II  20&^00. 

Liability  of  clerk  of  courts  for  negligence, 
see  Olerh  of  Courts,  8810-14. 

Xjiability  for  destroying  cropo,  see  Crop*, 
17. 

LiablUty  of  corporate  ofllcer  for  neglect  of 
duty,  see  Corporations,  88  243-248. 

Liability  of  county  for  negligence,  see 
Counties,  ||  371-388. 

Damage  for  wrongful  death,  see  Death, 
88  54-66. 

UabtUty  for  Injuries  from  negUgent  use 
of  electricily  In  general,  see  Electricity. 
88  2-14. 

Liability  for  setting  out  fires  in  general, 
see  Fires,  SI  2,  3. 

Liability  for  spread  of  flre  from  railroads, 
see  Railroads,  88  375-413. 

Injuries  from  defecta  In  public  roads,  see 
Bighioavs,  ||  199-209. 


Liability  of  public  officer,  see  OJIeert, 
1142. 

Liability  of  employer  for  injuries  to  em* 
ployee,  see  Master  and  Servant,  886S-36S. 

Liability  of  cities  for  negligence,  see  Mth 
nicipal  corporations,  X 

Liability  of  agent  for  negligence,  see 
Principal  and  Agent,  SS  64-73. 

Liability  of  principal  for  negligence  of 
agent,  see  Principal  and  Agent,  8S20t210. 

Liability  of  telegraph  or  telephone  com- 
panies for  delay  or  failure  to  send  or  de- 
liver message,  see  TelegrapHt  and  r«Ifr 
phones,  88  26-46. 

I.  ACTS  OB  OmSSIONS  COmtfnTUTUItt 

mSOLIOENCE. 

A.  Personal  Conduct  in  OenexaL 
Katore  and  d^nltltm  of  negligence. 

1.  (1894.)  Negligence  Is  a  failure  to  do 
what  reasenable  and  prudent  persons  would 
ordinarily  have  done  under  the  circum- 
Btancea  and  situation,  or  doing  what  resp 
sonable  and  prudent  persons  under  the  ex* 
Istlng  circumstances  would  not  have  done. 
Omafta  Street  R.  Co.  v.  Craig,  39  Neb.  601 
(68  N.  W.  209). 

la.  (1894.)  Negligence  on  the  part  of 
a  railroad  company  cannot  be  Inferred 
merely  from  the  fact  that  the  act  complained 
of  was  unnecessary,  nor  from  the  fact  that 
a  necessary  act  was  performed  in  an  un- 
necessary manner.  In  order  to  Justify  the 
Inference  of  negligence  the  commlsston  of 
the  act  in  the  manner  in  which  it  was  com- 
mitted must,  under  all  the  clreomstances, 
have  Implied  a  failure  to  exercise  that  de- 
gree of  care  which  a  prudent  person  would 
exercise  under  similar  circumstances.  Srb 
V.  EggJeston,  41  Neb.  860  (60  N.  "W.  98). 

2.  (1896.)  Negligence  Is  the  failure  to 
exercise  such  care,  prudence,  and  fore- 
thought as  under  the  circumstances  duty 
requires  should  be  given  or  exercised.  It 
may  coiuist  in  the  omission  to  do  some- 
thing which  a  reasonable  man  guided  by 
those  considerations  which  ordinarily  lef- 
ulate  the  conduct  of  human  affairs  would 
do.   Brotherton  v.  Manhattan  Bsadh  Imr 
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provement  Co.,  48  Neb.  563  (67  N.  W.  479; 
68  Am.  St  Rep.  70&:  33  L.  R.  A.  698). 

3,3o.  (1895.)  An  Instruction,  "Negligence 
Is  the  omission  to  do  sometbing  which  a 
reasonable  man,  guided  by  those  considera- 
tions which  ordinarily  regulate  the  con- 
duct of  human  afblrs,  would  do,  or  doing 
something  which  a  pimdent  and  reasonable 
man  would  not  do/'  Is  substantially  a  cor- 
rect statement  of  the  law.  Kearney  Electric 
Co.  V.  Laughlin,  45  Neb.  390  (63  N.  W.  941); 
(1899)  McGraw  v.  Chicago,  R.  2.  d  P.  R. 
Co.,  59  Neb.  397  (81  N.  W.  306). 

4.  (1907.)  The  failure  to  perform  a  stat* 

utory  duty  imposed  for  the  protection  of 
the  public  is  negligeuce;  and,  in  the  ab- 
sence of  contributory  negligence,  a  recovery 
may  be  had  for  the  injury  thereby  occa- 
sioned. Vanderveer  v.  Uoran,  79  Neb.  431 
(112  N.  W.  581). 

iratnx*  of  liabiUty. 

5.  (1891.)  Liability  for  negligence  arises 
only  from  omission  of  what  one  is  under 
obligation  to  do;  it  does  not  exist  for  In- 
juries which  one  is  not  bound  to  prevent. 
Chicago,  B.  d  Q.  R.  Co.  v.  Barnard,  32  Neb. 
306  (49  N.  W.  632). 

6.  (1907.>  In  an  action  for  damages  for 
personal  Injuries,  alleged  to  have  been  in 
fllcted  by  the  negligence  of  another,  a  recov- 
ery can  be  had  tor  such  consequences  only, 
of  the  act  complained  of,  as  ought  reason- 
ably and  probably  to  have  been  ^tlclpated 
to  flow  therefrom.  Johnston  v.  New  Omaha 
Thomson-Houston  Eiectric  Light  Co.,  78 
Neb.  24  (110  N,  W.  711). 

6a.  (1907.)  One  who  has  raftered  a  di- 
rect injury  by  the  imlawful  or  criminal  act 
of  another  may  maintain  an  action  for  the 

recovery  of  the  damages  sustained.  Jlfo- 
Kibbin  V.  Box  d  Co.,  79  Neb.  577  (113  N.  W. 
168). 

Degrees  of  care. 

7.  (1896.)  The  care  which  may  be 
termed  ordinary  Is  such  a  degree  of  care  as 
a  prndent  and  reasonable  man  would  exer- 
cise under  the  existing  circumstances  and 
conditions.  Where  the  known  risks  are  en- 
hanced the  degree  of  care  should  corre- 
spondingly increase.  McClelland  v.  Scrog- 
gin,  48  Neb.  141  (66  N  .W.  1123). 

8.  (1897.)  In  an  action  for  damages 
for  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  another,  there  is 
no  such  issue  aa  the  slight  negligence  of 


any  one.  Village  of  Oulhertaon  v.  Holliday, 
SO  Neb.  22»  (69  N.  W.  853). 

9.  (1898.)  Definition  of  ordinary  care. 
Omaha  d  R.  V.  R.  Co.  v.  Crow,  54  Neb.  747 
(74  N.  W.  1066;  69  Am.  St.  Rep.  741). 

10,  11.  (1903.)  While  no  degrees  of  neg- 
ligence are  recognized  in  this  state  and  the 
use  in  instructing  a  Jury  of  the  word 
"slight"  to  characterize  either  negligence  or 
contributory  negligence  Is  not  approved, 
where  the  finding  of  the  jui7  is  amply  sup- 
ported by  evidence,  a  judgment  will  not  be 
reversed  on  account  of  such  use  of  the 
word.  Kitzherger  v.  Chicago,  R.  I.  d  P, 
R.  Co.,  4  Unot  324  (93  N.  W.  935). 

B.  Dangerous  Substances,  Uachlnery,  and 

Other  Instruznentalities. 
Explosives  and  dynamite  bomlw. 

■1'2.  (1893.)  A  contractor  who  is  engaged 
in  building  a  railroad  tunnel  is  not  liable 
for  Injuries  sustained  by  a  child  of  eight 
years  of  age  who  while  with  his  parents 
Is  looking  over  the  work  on  Sunday,  enters 
a  shanty  in  which  the  workmen  live  and 
there  finds  an  "exploder,"  used  in  blasting, 
and  in  a  childish  Investigation  of  such  ex- 
ploder is  seriously  injured  by  an  explosion 
thereof.  Kilpatrick  v.  Richardson,  37  Neb. 
731  (56  N.  W.  481).  40  Neb.  478  (68  N.  W. 
932). 

13.  (1902.)  It  Is  negligence  for  a  corpo- 
ration giving  a  fireworks  exhibition  on  Its 
own  grounds,  to  use  dynamite  bombs  and 
other  explosives  which  are  so  improperly 
prepared  and  manufactured  that  tbey  will 
not  explode  while  in  the  air  and  fire  or 
propel  them  Into  the  air  at  such  an  angle 
that  they  will  fall  outside  of  ita  grounds 
upon  public  Or  private  premises  and  permit 
them  to  remain  where  children  and  per- 
sons unacquainted  with  their  dangerous  na- 
ture can  pick  them  up,  handle  them  and 
thus  cause  them  to  explode  to  tbelr  injury 
and  damage.  Bianki  v.  Oreater  America 
ExpoHtion,  3  Unof.  666  (92  N.  W.  615). 

Blectrle  wires. 

14.  (1903.)  An  electric  Ilgfet  company 
Is  under  the  duty  to  exercise  all  reason- 
able precautions  against  passing  a  danger' 
ous  current  of  electricity  through  a  guy- 
wire  attached  to  a  pole  on  a  vacant  and  un- 
inclosed  lot  In  a  densely  peopled  part  of 
a  city.  New  Omaha  Thomson-Houston  Elec- 
tric Light  Co.  V.  Johnson,  67  Neb.  893  (93 
N.  W.  778). 

14a.     (1906.)    A  telephone  or  electric 
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Ilgbt  company  erecting  Its  poles  In  a  city 
street  with  the  consent  of  the  city  author- 
itlee.  owes  no  duty  to  those  using  th«  street, 
to  so  place  them  as  to  obviate  danger  oC 
collision  therewith,  and  hence  by  placing  a 
pole  within  ten  inches  of  a  railroad  spun 
track,  is  not  rendered  liable  to  one  Injured 
by  the  pole  while  riding  on  a  car  passing 
on  aueh  track.  Poioell  v.  New  Omaha 
Thomaon-Houaton  Electric  lAgM  Co.,  74 
Neb.  280  (104  N.  W.  162). 

16.  (1905.)  A  member  of  a  fire  com- 
pany, who  assists  to  hoist  a  ladder  with 
metallic  comers  against  an  electric  light 
wire,  cannot.  In  the  absence  of  invltatlott 
or  permission  of  the  owner,  complain  that 
the  wires  were  not  properly  insulated  and 
that  be  was  Injured  because  of  such  lack 
of  insulation.  New  Omaha  TTiomson-Hous- 
ton  Electric  Light  Co.  v.  Anderson,  73  Neb. 
84  (102  N.  W.  89). 

C.  Condition  and  XTse  ot  IrfULds,  Buildings 

and  Other  Btmetnxes. 
Care  recfuired  in  general 

16.  (1902.)  In  the  determination  ot  the 
question  of  negligence  in  maintaining  dan- 
gerous premises,  regard  must  be  had  to  the 
character  and  loaatlon  of  the  premises,  the 
purpose  for  which  they  are  used,  the  prob- 
ability of  Injury  therefrom,  the  precautions 
necessary  to  prevent  such  injury  and  the 
relation  ancfa  precautions  bear  to  the  bene- 
ficial use  of  the  premisw.  I£,  under  all 
the  circumstances,  the  owner  omit  such 
precautions  as  a  man  of  ordinary  care  and 
prudence  would  take,  under  like  clrcum- 
stancee,  be  is  guilty  of  negligence.  Chicago, 
B.  A  Q.  R.  Co.  V.  ErayenbuM,  66  Neb.  889 
(91  N.  W.  880). 

Care  as  to  licensees  and  persons  invited. 

17.  (1889.)  An  employer  owes  the  same 
obligation  to  a  stranger  as  to  his  servants 
regarding  the  safety  and  suitableness  ot  nur 
cblnery  used  about  his  premises,  who  upon 
the  master's  Invitation,  express  or  implied, 
may  use  or  be  subject  to  the  power  and 
exigencies  of  such  machinery.  Oberfelder 
V.  Doran,  26  Neb.  118  (41  N.  W.  1094;  18 
Am.  St.  Rep.  771). 

18.  (1901.)  One  who  goes  upon  the  prem- 
ises of  another,  by  express  or  Implied  invi- 
tation of  the  owner,  may  recover  damages 
for  an  Injury  caused  by  a  failure  on  the 
part  of  such  owner  to  keep  the  premises 
in  a  reasonably  safe  condition.  Tucker  v. 
Draper,  62  Neb.  66  (86  N.  W.  917;  64  L.  R. 
A.  321). 


19.  (1903.)  Where  one  enters  upon  the 
premises  of  another  with  his  consent  bat 
without  an  Invitation  and  not  In  the  dis- 
charge of  any  public  or  private  duly,  he 
Is  a  bare  licensee  and  the  occupier  of  the 
premises  owes  no  duty  to  him  as  long  as 
no  wanton  or  wilful  injury  Is  inflicted  upmi 
him  by  the  licensor  or  his  servants.  Chet- 
lev  V.  Rocheford  d  Oould,  4  Unot.  768  (96 
N.  W.  241). 

19a.  (1906.)  The  owner  of  a  building  Is 
liable  for  injuries  to  firemen  who  enter 
the  building  in  performance  of  their  duties, 
only  to  the  »tent  of  wanton  negUgenca 
Trottton  V.  yew  Omaha  Thonuon-Eouttm 
Electric  Light  Co.,  77  Neb.  821  (110  N.  W, 
569). 

20.  (1906.)  In  the  absence  of  any  mu- 
nicipal ordinance  or  statute  changing  the 
rule,  a  fireman  who  entered  upon  property 
without  any  special  authority  or  invltauon 
of  the  owner  Is  a  bare  licensee,  made  such 
by  public  necessity  and  takes  the  risk 
the  premises  as  he  finds  them.  New  OmoAa 
Thomaon-Houaton  Electric  Light  Co.  v.  A»- 
derson,  73  Neb.  84  (102  N.  W.  89). 

Care  as  to  trespassers. 

21.  (1895.)  Where  a  lot  contains  a  pond 
or  dangerous  excavation  the  owner  is  not 
required  to  fence  or  guard  it  for  the  pro- 
tection of  strangers  who  may  go  upon  the 
premises,  without  Invitation,  for  amusement 
or  curiosity.  Richarda  v.  Oonnelt,  45  Neb. 
467  (63  N.  W.  915). 

22.  (1905.)  The  owner  of  property  ts 
under  no  obligation  to  guard  a  pond  sit- 
uated thereon  against  trespassers,  or  to  pro- 
vide for  the  safety  of  any  who  reawt  to 
the  premises  for  their  own  satisfaction,  and 
not  by  the  Invitation,  express  or  Implied, 
ot  the  owner.  Reeder  v.  City  of  Omaha,  73 
Neb.  845  (103  N.  W.  672). 

Plaeea  attractive  to  children. 

23.  (1902.)  When  the  owner  of  danger- 
ous premises  knows  or  has  good  reason  to 
believe  that  children,  so  young  as  to  be 
Ignorant  of  the  danger,  will  resort  to  sack 
premises,  he  is  bound  to  take  such  preesn- 
tion  to  keep  them  from  such  premises  or 
to  protect  them  from  injuries  likely  to  re- 
sult from  the  dangerous  condition  of  the 
premises,  while  there,  as  a  man  of  onJintry 
care  and  prudence  under  like  circumstances 
would  take.  Chicago,  B.  A  Q.  R.  Co.  r. 
Krayenbuhl,  65  Neb.  889  (91  N.  W.  880). 

24.  (1906.)   A  railroad  is  not  responsible 
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for  iajurles  to  an  infant  who  while  stand- 
ing upon  a  pile  of  cinders  lying  three 
feet  from  the  track  of  a  railroad  slips  there* 
from  and  under  a  passing  train,  resulting 
In  one  foot  heing  run  over  and  cut  off. 
ffu&er  V.  Chicago,  B.  d  Q.  R.  Co.,  73  Neb. 
478  (103  N.  W.  51). 

25.  (1905.)  A  pile  of  ashes  lying  a  few 
feet  from  a  railroad  toick  and  npon  the 
right  of  way  is  not  an  attraction  to  chil- 
dren to  play  upon  as  falls  within  the  rule 
applicable  to  turn-tables  of  a  railroad.  Hu- 
Her  V.  Chicago,  B.  d  Q.  R.  Co.,  73  Neb.  478 
(103  N.  W.  61). 

Liability  to  adjoining  owners. 

26.  (1896.)  The  owner  of  real  property 
In  exercising  his  own  tastes  and  inclina- 
tions as  to  the  character  of  a  building  he 
will  erect  thereon,  has  no  right  to  build 
and  maintain  a  structure  which,  by  reason 
of  defects  or  inherent  weakness,  either  In 
material  or  construction,  Is  liable  to  fall 
and  do  injury  to  an  adjoining  owner  or  the 
public.  Kitchen  v.  Carter,  47  Neb.  776  (66 
N.  W.  855). 

27.  (1896.)  If  a  building  falls  because 
of  defects  in  material  and  workmanship 
reasonably  within  the  knowledge  of  the 
owner  thereof.  Mid  thereby  inflicts  Injury 
upon  adjoining  owners  or  their  property  or 
any  person  lawfully  in  its  vicinity,  the 
owner  is  liable  for  the  damages  ensuing 
therefrom.  Kitchen  v.  Carter,  47  Neb.  776 
(66  N.  W.  855). 

Fires. 

Liability  of  railroad  for  spread  of  Are, 
see  RailroaOa,  IS  375-413. 

28.  (1902.)  One  may  lawfully  kindle  a 
fire  on  his  own  land  for  the  purpose  of  hus- 
bandry, and  he  will  not  be  liable  for  dam- 
age caused  by  such  fire  to  the  property  of 
third  parties,  in  the  absence  of  negligence 
in  kindling  the  same  or  In  not  keeping  It 
conflned  to  his  own  premises.  Bock  v. 
Grooms,  2  Unof.  803  (92  N.  W.  603). 

29.  (190'2.)  A  party  who  kindles  a  flre 
on  his  own  land  cannot  be  charged  with 
negligence  in  not  guarding  against  a  whirl- 
wind or  extraordinary  high  winds  which 
may  ensue  and  carry  the  flre  beyond  his 
control,  if,  before  setting  it,  be  took  such 
precautions  as  a  man  of  ordinary  caution 
would  exercise  to  confine  it  to  his  own 
premises,  and  exercised  the  same  care  and 
watchfulness  to  prevent  its  escape  while 
burning.  i^ocA:  v.  Qroomt,  2  Unof.  803  (92 
N.  M.  608). 


EleratoTS. 

30.  (1882.)  Where  a  hotel  constructs  an 
area-way  under  a  sidewalk  and  an  elevator- 
to  the  same  from  the  walk  level,  it  is  bound 

to  keep  a  railing  around  the  elevator  shaft 
in  a  safe  condition,  and  Is  liable  for  In- 
juries to  a  guest  who  leaned  against  such 
rail  and  fell  into  the  shaft  way  by  reason 
of  the  weakened  ccmdltion  thereof.  Hotel 
Association  v.  Walters,  23  Neb.  280  (36  N. 
W.  661). 

31.  (1889.)  He  who  constructs  and  op- 
erates a  passenger  elevator,  to  the  use  of 
which  the  public  is  invited,  is  burdened 
with  the  responsibility  for  the  safe  construc- 
tion, good  repair  and  careful  operation 
thereof.  Oberfeldcr  v.  Doran.  26  Neb.  118 
(41  N.  W.  1094;  18  Am.  St.  Rep.  771). 

32.  (1889.)  It  is  the  duty  of  the  owner 
and  oi>erator  of  a  passenger  eievahn:,  to  the 
use  of  which  the  public  are  Invited,  to  in- 
spect the  timbers  and  machinery,  from  time 
to  time,  to  ascertain  whether  they  are  still 
safe  and  sufficient  to  do  their  work.  Ober- 
felder  v.  Doran,  26  Neb.  118  (41  N.  W.  1094; 
18  Am.  Rep.  771). 

Excavations. 

Unguarded  excavations  In  right  of  way 
of  railroads,  see  Railroadt,  {{305.  306. 

33.  (1885.)  While  temporary  obstruc- 
tions in  a  street,  which  are  reasonable  ana 
necessary  for  the  erection  of  a  building  upon 
an  adjacent  lot,  do  not  constitute  a  nuisance 
if  they  are  not  unreasonably  prolonged,  yet 
the  owner  will  not  be  Justified  in  leaving 
an  excavation  made  by  him  without  proper 
barriers  and  safeguards  to  prevent  acci- 
dents; nop  will  the  fact  that  there  is  a  good 
sidewalk  on  the  opposite  side  of  the  street 
be  a  defense  for  such  neglect.  Stuart  v. 
Savens,  17  Neb.  211  (22  N.  W.  419). 

34.  (1891.)  If  a  person  make  an  exca- 
vation so  near  the  line  of  a  public  street 
that  one  lawfully  passing  along  said  street 
may  accidentally  fall  into  it,  it  Is  the  duty 
of  the  person  making  such  excavation  to 
erect  barriers  as  a  protection  against  such 
accidents,  and  if  he  fails  to  do  so  and  a 
person  falls  Into  such  excavation  and  suf;- 
tains  Injuries,  he  will  be  liable  for  such 
neglect.  City  of  South  Omaha  v.  Cunning- 
ham, 31  Neb.  316  (47  N.  W.  930). 

35.  (1893.)  The  term  barricade,  as  useJ 
in  a  city  ordinance  which  provides  for 
warning  or  precaution  against  an  excava- 
tion in  a  street.  Imports  an  obstruction- 
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not  merely  a  warning,  but  an  actual  Im- 
pediment to  traTe).  American  Water  Works 
Co.  V.  Dougherty,  37  Neb.  373  (66  N.  W. 
1051). 

n.  FBOXXUATE  CAUSE  OF  INJTTBT. 

Proximate  canse  of  Injury  to  passen* 

ger  on  railroad,  see  Carriers,  H  2B1,  262. 

Efficient  cause  of  injury. 

36.  (1878.)  The  negligence  complained 
of  is  of  no  consequence  if  It  did  not  con* 
tribute  to  the  Injury  complained  of.  Omaha 
Horse  R.  Co.  v.  DooHttle,  1  Neb.  481. 

37.  (1897.)  Wher«  there  are  several 
agencies  or  causes  of  an  injury,  the  ques- 
tion Is^  which  was  the  efficient,  dominant 
cduse?  UnUm  P.  B.  Co.  v.  Evans,  62  Neb. 
50  (71  N.  W.  1062). 

37a.  (1897.)  Where  there  are  several 
causes  of  a  personal  injury,  the  dominant 
cause  ia  the  question  for  determination.  City 
of  Omaha  v.  Bowman,  62  Neb.  293  (72  N. 
W.  316;  66  Am.  St.  Rep.  606;  40  I*.  R.  A. 
531). 

38.  (1907.)  The  proximate  cause  Is  the 
primary  fault  where  no  intermediate  cause, 
discmmected  therefrom  and  self-operating, 
Intervenes  to  produce  the  effect.  Ben  v. 
Rocheford,  78  Neb.  310  (113  N.  W.  157). 

38a.  (1907.)  To  warrant  a  finding  that 
a  n^ligent  act  or  omission,  not  amounting 
to  a  wanton  wrong,  Is  the  proximate  cause 
of  an  Injury,  it  must  appear  that  the  In- 
Jury  was  a  natural  or  probable  consequence 
thereof,  and  that  It  ought  to  have  been  fore- 
seen in  the  light  of  attending  circumstances. 
Bryant  v.  Beebe  &  Runyan  .Ptfrniturs  Oo^ 
78  Neb.  155  (110  N.  W.  690). 

Intervening  cause. 

39.  (1886.)  Where  the  owner  of  horses, 
through  bis  servant,  permits  them  to  escape 
from  his  control  and  onto  another's  land, 
where  they  are  injured  by  being  chased 
through  a  fence  by  d(^  belonging  to  the 
owner  of  the  land,  the  proximate  cause  of 
the  injuries  was  the  running  through  the 
fence.  CooTc  v.  Fickrel,  20  Neb.  433  (30  N. 
W.  421). 

40.  (1896.)    Where  in  an  action  sound- 

log  in  tort  it  is  shown  that  subsequmt  to 
the  alleged  wrongful  or  negligent  act  a  new 
and  independent  cause  has  intervened  suf- 
ficient of  itself  to  stand  for  the  cause  of 
the  injury,  the  former  will  be  held  too  re- 
mote to  be  made  the  basis  of  a  recovery. 
at.  Joseph  d  Q.  I.  B.  Co.  V.  Hedge,  44  Neb. 
448  (62  N.  W.  887). 


41.  (1895.)  Where  it  is  shown  that  a 
section  foreman  after  drinking  wbidty  at 
defendant's  saloon,  became  inttnclcated  and 
started  home  on  a  hand-car,  and  was  run 
down  and  killed  by  a  train,  the  drunken- 
ness of  the  deceased  was  the  primary  cause 
of  the  fatal  accident,  and  that  the  court 
did  not  err  in  refusing  to  submit  to  tlie 
jury  the  question  of  the  n^ilgence  of  the 
railroad  ctaapanf,  Oomeiiua  v.  ButtwuoL 
44  Neb.  441  (62  N.  W.  891). 

42.  (1896.)  Where  the  evidence  disctoses 
a  succession  (tf  Intermediate  events,  each 
dependent  upon  the  one  immediately  pre- 
ceding it,  and  all  depending  uiwn  such  orig- 
inal act,  the  latter  is.  In  legal  contempla- 
tion, the  primary  cause  of  the  resultant 
injury.  St.  Joseph  ds  O.  I.  R.  Co.  v.  Beige, 
44  Neb.  448  (62  N.  W.  887). 

43.  (1896.)  A  party  Is  <xaXj  answerable 
for  the  natural,  probable,  reasonable,  and 
proximate  consequences  of  his  acts;  and 
where  some  new  Sclent  cause  intervenes, 
not  set  in  motion  by  him,  and  not  con- 
nected with,  but  independent  of,  his  acts, 
-not  flowing  therefrom,  and  not  reasonably 
in  the  nature  of  things  to  be  contemplated 
or  foreseen  by  him,  and  produces  the  in- 
jury. It  is  the  proximate  and  dominant 
cause.  Kitchen  v.  Carter,  47  Neb.  776  (66 
N.  W.  855). 

ni.  CONTBIBUTOBT  NEGUOENCE. 
Contributoiy  negligence  of  beneficiary  as 

defense  to  action  for  death,  see  Death,  {17. 

Evidence  of  contributory  negligence  in 
sustaining  injury  on  public  road,  see  High- 
ways, \%  207-209. 

Duty  of  railroad  as  to  person  seen  on 

track,  see  Railroads,  Sfi  310-315. 

Of  Infant  at  railroad  crossing,  see  B^V 
roads,  §S  241-242. 

Of  servant  or  employer,  see  Master  <w( 
Servant,  11226-244. 

Pleading  contributory  n^ligence.  bos  pott, 
H  96.  96&. 

Presumption  of  contributory  negligence, 
see  post,  11111-1170. 

Admissibility  of  evidence  ot  contrlbntorr 
negligence,  see  post,  SS134,  135. 

Question  for  Jury,  see  post,  {{ 176-180. 

Proof  of,  see  post,  %%  156-160. 

A.  Persons  Injured  in  OeneraL 
Care  required  to  avoid  danger. 

44.  (1878.)  The  Injured  party  Is  Bot 
guilty  of  contributory  Diligence  when  In 
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GOQld  not^  b7  tlie  cxercis6  of  ordlnair  care, 
have  abided  the  coB8eQueiu»8  of  another's 
carelessness.  OmaAa  Borse  R.  Co.  v.  Doo- 
little,  7  Neb.  481. 

46.  (1894.)  It  one  attempts  to  pass  orer 
a  place  of  danger,  the  law  requires  him  to 
exercise  caution  commensurate  with  the  ob- 
Tloiu  peril;  but  this  means  that  the  law 

only  requires  of  the  party  to  exercise  ordi- 
nary care,  the  danger  and  his  knowledge 
thereof  considered.  City  of  Beatrice  V.  Rdd, 
41  Neb.  214  (69  N.  W.  770). 

46.  (1896.)  The  law  requiring  a  person 
to  exercise  caution  commensurate  with  the 
obvious  peril  with  wLlch  he  Is  confronted 
means  no  more  than  that  he  Is,  under  all 
circumstances,  required  to  exercise  ordinary 
care.  OmaJta  Street  R.  Oo^  v.  Martin,  4S 
Neb.  65  (66  N.  W.  1007). 

47.  (1897.)  The  law  requires  of  a  per- 
son the  exercise  of  care  and  caution  com- 
mensurate with  the  danger  confronted,  but 
this  rule  involTes  no  more  than  the  exercise 
of  ordinary  care  and  prudence  In  view  of 
the  circumstances.  Village  of  Culbertaon  v. 
Hotliday,  50  Neb.  229  (69  N.  W.  853). 

48.  (1900.)  Where  a  person  is  confronted 
with  an  obrlouB  peril  he  Is  regnired  to  ex- 
ercise care  and  caution  commensurate  with 
ttie  peril,  to  be  determined  by  the  conduct 
of  an  ordinarily  prudent  man  under  lllte 
circumstances.  Mitsouri  P.  R.  Co.  v.  Fox, 
60  Neb.  631  (83  N.  W.  744). 

Acta  in  emer^nciea. 

Acts  in  emergencies  as  contributory  neg- 
ligence of  passenger,  see  Oarriert,  HZti, 
313. 

49.  (1893.)  When  one  is  placed  by  the 
negHgence  of  another  in  a  situation  of  peril, 
his  attempt  to  escape  danger,  even  by  doing 
an  act  which  is  also  dangerous  and  from 
which  Injuir  results,  la  not  contributory 
negligence  such  as  will  prevent  him  from 
recovering  for  an  injury,  if  the  attempt  was 
one  such  as  a  person  acting  with  ordinary 
prudence  might,  under  the  circumstances, 
make.  Lincotn  Rapid  Transit  Co.  v.  Nich- 
oU,  37  Neb.  332  (56  N.  W.  872;  20  L.  R.  A. 
853);  (1906)  Cudahy  Packing  Co.  v.  Weso- 
Iow,ii,  75* Neb.  786  (106  N.  W.  1007). 

60.  (1899.)  A  person  whose  safety  is 
ln^)eriled  by  the  negligent  act  of  another, 
if  injured  In  a  reasonable  and  prudent  a^ 
tempt  under  the  conditions  and  clrcum- 
gtuicea  to  escape  the  threatened  danger,, 
may  recover  from  the  negligent  one  dam- 


Vigea  for  the  injury.    Ettick  v.  Wilfon,  6S 

Neb.  584  (79  N.  W.  152). 

61.  (1907).  One  who  is  negligent  In  a 
situation  of  danger,  the  existence  and  na 
ture  of  which  he  knows,  is  not  entitled  to 
recover  damages  for  an  injury  which  bis 
negligent  conduct  Invites  because  such  in- 
jury Is  greater  than  he  anticipated.  John- 
ston V.  New  Omaha  Thomson-Boutton  Elec- 
tric Light  Co.,  78  Neb.  27  (113  N.  W.  526). 

Effect  of  contributory  negligence. 

62.  (1894.)  Where  the  evidence  showed 
without  question  that  torpedoes  necessary 
to  the  operation  of  its  railroad  were  de- 

imsited  and  kept  In  defendant's  untenanted 
section  house,  all  the  doors  and  windows 
of  which  were  securely  fastened  shut,  and 
that  access  to  and  the  removal  of  these 
tori)edoes  were  effected  by  children,  who  un- 
fastened and  opened  one  of  the  windows 
lor  those,  among  other  Improper  purposes, 
defendant  is  not  liable  for  an  injury  caused 
by  the  subsequent  explosion  of  one  of  said 
torpedoes  procured  nnd  removed  as  afore- 
said. Slayton  v.  F:  timont,  E.  d  M.  V.  R.  Co., 
40  Neb.  840  (59  ' ..  W.  610). 

63.  (1897.)  Where  It  Is  clearly  estab- 
lished that  there  has  been  contributory  neg- 
ligence on  the  part  of  an  injured  party 
which  was  the  proximate  cause  of  the  in- 
jury, there  can.  be  no  recovery  therefor. 
Outhrie  V.  Missouri  P.  R.  Co.,  51  Neb.  746 
(71  N.  W.  722). 

54.  (1897.)  In  an  action  for  damages 
alleged  to  have  been  produced  by  the  neg- 
ligence of  the  defendant.  If  It  appears  that 
the  plalntitTs  failure  to  exercise  ordinary 
care  under  the  existing  conditions  was  the 
cause  of  the  injuries,  he  cannot  recover. 
Knapp  V.  Jones,  50  Neb.  490  (70  N.  W.  19). 

55.  (1899.)  Where  contributory  negli- 
gence was  the  proximate  cause  of  personal 
injury,  there  can  be  no  recovery  of  dam- 
ages. Brady  v.  Chicago,  St.  P.,  M.  d  0.  R. 
Co.,  69  Neb.  233  (80  N.  W.  809). 

56.  (1903.)  A  plaintiff  injured  by  the  neg- 
ligence of  another  cannot  recover  for  dam- 
ages which  he  might  have  avoided  by  the 
use  of  reasonable  and  ordinary  diligence  In 
seeking  to  effect  a  cure;  but  If  his  course 
was  not  unreasonable  In  view  of  his  ago 
and  circumstances  and  the  nature  of  the 
original  Injury,  a  recovery  will  not  be  de- 
feated. Tillage  of  Atkinson  v.  Fisher,  4 
Unot  21  (93  N.  W.  211). 

57.  (1905.)    If  from  all  tbe  evidence 
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prastoted  by  a  plaintiff  It  clearly  appears 
that  the  fault  was  mutual  or  that  contrib- 
utory negligence  must  be  Imputed  to  the 
plaintiff  he  should  be  nonsuited.  Citj/  of 
Beatrice  v.  Forbes,  74  Neb.  12&  (103  N.  W. 
1069). 

Aggravation  of  Injury. 

58.  (1893.)  The  law  imposes  upon  a 
party  Injured  from  another's  breach  of  con- 
tract or  tort  the  active  duty  making  rea- 
sonable exertions  to  render  the  injury  as 
light  as  possible.  If  by  his  negligence  or 
wilfulness  he  allows  the  damages  to  be  un- 
necessarily  enhanced,  the  increased  loss, 
which  was  SToldable  by  the  performance  of 
his  dulT.  falls  upon  him.  Loomer  v, 
Thtmas,  88  Neb.  277  (66  N.  W.  973). 

Injury  avoidable  notwithstanding  oontriV 
ntory  negligence. 
As  to  collision  by  street  railways,  see 

Street  Railroads,  9  36. 

69.  (1884.)  Where  a  boy  in  crosslns  a 
railroad  track  gets  his  foot  caught  between 
ttie  rail  and  guard  and  fs  struck  by  a 
switch  engine  the  railroad  company  \a  lia- 
ble for  the  Injuries  resulting  If  the  em- 
ployees could  have  prevented  the  accident 
after  becoming  aware  of  the  boy's  condi- 
tion. Burnett  v.  Btirtinffton  d  M.  R,  R.  Co^ 
16  Neb.  332  (20  N.  W.  280). 

60,61.  (1892.)  Although  a  party  may  have 
negligently  exposed  himself  to  an  injury, 
yet,  if  the  defendant,  after  discovering  his 
exposed  situation.  Inflicts  the  Injury  upon 
him  throu^  a  failure  to  exercise  ordinary 
care,  the  plaintiff  may  recover  damages. 
Vnion  P.  R.  Co.  V.  iSertes,  35  Neb.  204  (52 
N.  W.  1099) ;  (1894)  Union  P.  R.  Co.  v.  Mer 
tea,  39  Neb.  448  (58  N.  W.  105). 

62.  (1896.)  One  owing  a  duty  to  an- 
other and  falling,  after  discovering  that  the 
latter  is  In  danger,  to  take  reasonable  pre- 
cautions which  would  avert  an  injury  to 
him,  may  be  liable  in  case  of  an  injury, 
though  the  former  was  tree  from  negli- 
gence in  the  first  Instance  and  the  person 
injured  negligently  exposed  to  danger. 
Brotherton  v.  Manhattan  Beach  Improve- 
ment Co.,  48  Neb.  663  (67  N.  W.  479;  68 
Am.  St  Bep.  709;  33  L.  R.  A.  598). 

63.  (1896.)  Although  a  party  may  have 
negligently  exposed  himself  to  an  injury, 
yet,  if  the  defmidant  after  discovering  bis 
exposed  situation  negligently  injures  him, 
or  Is  guilty  of  negligence  in  not  discover- 
ing his  dangerous  position  until  too  late. 


and  the  plaintiff  is  because  thereof  Injured, 
ha  may  nevertheless  recover.  Omaha  Street 
R.  Co,  V.  Martin,  48  Neb.  65  (66  N.  W.  1007). 

64.  (1899.)  Notwithstanding  a  party  has 
negligently  placed  himself  in  a  position 
wherein  he  Is  exposed  to  Injury,  if  another, 
after  discovery  of  sndb  condition.  Inflicts 
the  injury  by  reason  of  failure  to  exerelse 
ordinary  care  to  avoid  it,  the  former  mar 
have  an  action  for  damages  against  the  lat- 
ter. Dailev  V.  Burlington  d  M.  R.  R.  Oo^ 
68  Neb.  396  (78  N.  W.  722). 

"  ■        Last  clear  chance. 

65.  (1903.)  The  rule  known  as  the  doc- 
trine of  the  "last  clear  chance,"  as  it  has 
been  adopted  in  some  of  our  sister  states. 
Is  in  conflict  with  the  law  respecting  con- 
tributory negligence  as  it  has  been  settled 
by  a  long  series  of  decisions  by  this  court, 
and  It  will  Dot  be  enforced  In  tills  state. 
Chicago,  B.  d  Q.  R.  Co.  v.  Ltllev,  4  Unot 
286  (93  N.  W.  1012). 

B.  Children  and  Persons  Under  Dis- 
abilitieB. 

Children. 

66.  (1884.)  In  an  action  by  an  infant 
for  damages  caused  by  the  alleged  negli- 
gence of  the  defendant  where  it  is  claimed 
by  the  defense  that  the  Injury  resulted 
from  the  contributory  negligence  of  the  in- 
fant plaintiff,  It  Is  proper  for  the  court  to 
Instruct  the  jury  that  In  determining 
whether  or  not  the  plaintiff  was  guilty  of 
negligence  they  should  take  into  considera- 
tion his  age  and  discretion  In  determining 
that  fact,  and  that  the  same  degree  of  cau- 
tion and  care  should  not  be  required  of 
him  as  in  case  of  an  adult  under  similar 
circumstances.  Huif  v.  Ame$,  16  Neb.  139 
(19  N.  W.  623;  49  Am.  Rep.  716). 

67.  (1893.)  Where  it  Is  claimed  by  the 
defense  that  the  Injury  resulted  from  the 
contributory  negligence  of  the  deceased  In- 
fant, It  Is  proper  for  the  conrt  to  Instruct 
the  Jury  that  In  determining  whether  or 
not  he  was  guilty  of  negligence  they  should 
take  Into  consideration  his  age  and  discre- 
tion, and  that  the  same  degree  of  caution 
and  care  should  not  be  required  of  him  as 
in  the  case  of  an  adult  under  similar  cir- 
cumstances. Chicago,  B.  d  Q.  R.  Co.  v. 
Grablin.  38  Neb.  90  (56  N.  W.  796.  67  N. 
W.  522). 

68.  (1894.)  The  rule  of  law  as  to  the 
contributory  negligence  of  a  child  ia  that 
it  can  only  be  expected  and  required  to 
exercise  that  degree  of  care  and  discretion 
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whicb  a  child  of  Ite  age  would  ordinarily 
and  naturally  use  and  exercise  under  sim- 
ilar circumstances.  Omaba  d  R.  T.  B.  Co. 
V.  Cook,  42  Neb.  577  (60  N.  W.  899). 

69.  (1894.)  The  law  does  not  require  a 
chlM  of  loader  years  to  exercise  the  same 
degree  of  prudence  and  care  for  its  safety 
that  is  required  of  a  person  of  mature  age 
and  discretion.  If  such  a  child  exercises 
the  ordinary  care  and  cautioa  reasonable 
for  one  of  its  age  and  discretion  It  satisfies 
the  requirements  of  the  law.  Omaha  A  R, 
V.  R.  Co.  V.  Morgan,  40  Neb.  604  (59  N.  W. 
81). 

69a.  (1904.)  No  arbitrary  rule  can  be 
established  to  fix  the  time  at  which  a  child, 
during  its  minority,  may  be  declared  wholly 
capable  or  Incapable  of  understanding  and 
aTolding  dangers  to  be  encountered  upon 
railroad  tracks.  Ordinarily,  such  question 
is  one  of  fact  for  the  jury.  Chicago,  B.  d 
g.  R.  Co,  V.  Russell,  72  Neb.  114  (100  N.  W. 
156). 

70.  (1907.)  In  an  action  for  damages 
for  personal  luJui-leB  to  an  infant  alleged 
to  have  been  caused  by  the  negligence  of 
another,  the  foundation  for  recovery,  if 
there  is  any.  Is  not  the  tender  years  of  the 
child,  but  the  culpable  negligence  of  the 
defendant  Johnston  v.  yew  Omaha  Thom,' 
son-Houston  Electric  Light  Co.,  78  Neb.  24 
(110  N.  W.  711). 

70a.  (1907.)  An  ordinarily  bright  and  in- 
telligent boy  12  years  old,  living  in  a  city 
In  which  electric  light  and  power  wires  are 
in  constant  use  on  nearly  all  of  the  prin- 
cipal streets  and  highways,  who;  having 
knowledge  of  the  danger  but  not  of  its  ex- 
tent, purposely  takes  hold  of  such  a  wire 
in  order  to  obtain  a  shock,  and  Is  injured 
thereby,  is,  as  a  matter  of  law,  guilty  of 
contributory  negligence.  Johnston  v.  Heto 
Omaha  Thomson-Houston  Electric  Light  Co., 
78  Neb.  27  (113  N.  W.  626). 

Aged  and  inflnn  persons. 

71.  (1897.)  The  law  does  not  require 
of  an  old  person  the  exercise  of  greater  care 
to  avoid  Injui^^  than  it  requires  of  a  young 
and  vigorous  one.  It  requires  of  each  the 
exercise  of  ordinary  care.  It  requires  of 
neither  the  exercise  of  extraordinary  cnre. 
Village  of  Cunertson  v.  HotHdav,  60  Neb. 
229  (69  N.  W.  853). 

C.  Imputed  Ke^llgMice. 
Imputation  of  negligence  in  general. 

72.  (1903.)  Except  with  respect  to  the 
relation  of  paptnershlp,  or  of  principal  and 


agent,  or  of  master  and  servant,  or  the  like, 
the  doctrine  of  imputed  negligence  is  not 
in  vogue  in  this  state.  Hajsek  v.  Chicago, 
B,  A  Q.  S.  00^  68  Neb.  639  (94  N.  W.  609). 

72a.  1906.)  Imputable  n^ligence  exists 
only  where  there  Is  privity  between  the 
injured  person  and  the  one  whose  contrib- 
utory negligence  cooperated  with  the  negli- 
gence of  the  defendant  In  causing  the  in- 
jury. Loso  V.  Lancatter  County,  It  Neb. 
466  (109  N.  W.  762). 

Negligence  of  parent  or  ifuudian  impata- 
ble  to  child. 

73.  (1884.)    The  negligence  of  a  parent 

or  guardian  can  not  be  imputed  to  an  in- 
fant who  Is  injured  through  the  careless- 
ness of  another  party.  Huff  v.  Ames,  16 
Neb.  139  (19  N.  W.  623;  49  Am.  Rep.  716). 

74.  (1901.)  In  an  action  to  recover  for 
the  death  of  a  child,  the  father  as  admin- 
istrator being  plalutitt.  It  Is  error  to  In- 
struct the  Jury  that  contributory  negligence 
of  the  father  Is  no  defense.  Tucker  v. 
Draper,  62  Neb.  66  (86  N.  W.  917;  64  U 
R.  A.  321). 

ITegligenee  of  diiver  of  -vehicle  imputed  to 
occupant. 

75.  (1896.)  Two  mechanics  were  riding 
In  a  wagon  In  which  they  were  transport- 
ing their  tools,  one  driving  the  team.  The 
driver,  without  looking  or  listening  for  the 
approach  of  a  train,  drove  on  a  railroad 
crossing  where  a  collision  with  a  locomo- 
tive occurred,  injuring  the  other  mecluBic, 
who  did  not  appear  to  have  been  under 
any  disability,  nor  to  liave  looked  or  lis- 
tened. Held,  That,  the  conveyance  being  a 
private  one,  the  driver  was  the  agent  of 
the  injured  person  and  his  negligence  If  any 
would  be  Imputed  to  such  person.  Omaha 
A  R.  T.  R.  Co.  V.  Talhot,  48  Neb.  627  (67 
N.  W.  699). 

75a.  (1903.)  The  negligence  of  a  hus- 
band In  driving  upon  a  railroad  crossing 
in  front  of  an  approaching  train  will  not 
be  Imputed  to  his  wife  who  was  riding 
In  the  wagon  and  was  injured  by  the  train. 
Hajsek  V.  Chicago,  B.  A  Q.  R.  Co.,  68  Neb. 
539  (94  N.  W.  609). 

76.  (1906.)  The  negligence  of  the  driver 
of  either  a  public  or  private  vehicle  is  not 
imputable  to  the  passenger  or  guest  Loso 
V.  Lancaster  County,  77  Neb.  466  (109  N. 
W.  752). 

76a.  (1906).  One  who  is  injured  by 
reason  of  a  defective  bridge  while  riding 
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in  a  private  vehicle  may  recover  from  a 
county  otherwise  liable,  notwithstanding 
the  negligence  of  the  driver,  which  may 
hare  contributed  to  produce  the  Injury,  the 
Injured  party  being  free  from  negligence 
and  having  no  authority  or  control  oven 
the  driver.  Loso  v.  Lancaster  OountVr  77 
Neb.  466  (109  N.  W.  752). 

76b.  (1906.)  The  doctrine  of  identlflcar 
tion  or  Imputed  negligence  does  not  apply 
to  one  injured  while  riding  in  a  private 
vehicle,  where  no  privity  exists  between  the 
injured  person  and  the  owner  or  driver  of 
the  vehicle,  and  the  Injured  person  himself 
Is  not  guilty  of  contributory  negligence. 
Loao  V.  Lanctutar  County,  77  Neb.  466  (109 
N.  W.  762). 

D.  ComparatiTO  HegUgenoe. 
Application  of  doctrine. 

77.  (1898.)  The  doctrine  of  comparative 
negligence  is  not  in  force  in  this  state. 
Citif  of  Friend  v.  BurJetgh,  63  Neb.  674  (74 
N.  W.  60);  (1S98)  Missouri  P.  R.  Co.  v. 
Fox,  66  Neb.  746  (77  N.  W.  180);  (1903) 
Riley  V.  Missouri  P.  R.  Co.,  69  Neb.  82  (96 
N.  W.  20). 

78.  (1898.)  In  an  action  for  personal 
injuries  it  Is  error  to  instruct  the  Jury  that 
plaintiff  may  recover,  although  guilty  of 
contributory  negligence,  provided  the  neg- 
ligence of  defendant  was  gross  and  that  of 
plaintiff  slight  In  comparlBon.  Missouri  P. 
R.  Co.  V.  Fox.  56  Neb.  746  (77  N.  W.  130). 

Belatlve  degrees  of  negligence  of  parties. 

79.  (1878.)    Where  the  carelessness  of 

the  plaintiff,  as  well  as  that  of  the  defend- 
ant, operates  directly  to  produce  the  Injury 
complained  of,  the  plaintiff  Is  not  entitled 
to  recover;  but  In  cases  of  mutual  negli- 
gence the  plaintiff  la  entitled  to.  recover, 
unless  he  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the 
defendant's  negligence.  Omaha  Horse  R. 
Co.  V.  Doolittle,  7  Neb.  481. 

80.  (1897.)  The  doctrine  of  comparative 
negligence  is  not  in  force  in  this  state. 
Our  courts  recognize  no  degrees  of  negll- 
gence.  The  rule  Is  that  If  a  person  him- 
self. In  the  exercise  of  ordinary  care,  Is 
injured  through  the  negligence  of  another, 
he  may  recover;  but  If  his  own  negligence 
contributed  to  or  was  the  proximate  cause 
of  the  injury  he  cannot  recover.  Village 
of  Culbertson  v.  HoJliday,  60  Neb.  229  (69 
N.  W.  8BJ). 


nr.  AonoHS. 

Damages  recoverable,  see  Damoffee, 
Inadequate  and  ezcesslre  recovery,  see 

Damages,  9{  91102. 

.  Mental  suffering  as  element  of  damage, 
see  Damages,  §|  56-60. 

A.  Pleading. 
ReQulsites  and  sufficiency  oi  pleading, 
see  Damages,  SS 118-124. 

Trespassing  upon  third  person  as  def  anse. 

81.  (1906.)  One  who  wilfully  or  ne^l- 
gently  Injures  another  cannot  defend  upon 
the  ground  that  the  party  injured  was  tres- 
passing upon  some  third  [larty.  Powell  v. 
New  Omaha  Thomson-Houston  Biectrio 
Ught  Co.,  74  Neb.  280  (104  N;  W.  162). 

Petition. 

■  ■  ■■  Heeessity  of  allegation  of  negUgenc* 
of  defendant. 

82.  (1896.)  An  allegation  ot  negligence 
in  a  pleading  is  like  one  of  fraud— a  mere 
conclusion.  The  facts  from  which  the  In- 
ference of  negligence  arises  must  be 
pleaded.  OmaJta  &  R.  V.  R.  Co.  v.  WriffM, 
47  Neb.  886  (66  N.  W.  842).  [Overruled, 
on  rehearing.  49  Neb.  466.1 

83.  (1898.)  The  essential  elements  of 
a  petition  charging  actionable  negligence  are- 
that  the  plaintiff,  without  fault  on  his  part, 
has  sustained  an  injury  as  the  proximate 
consequence  of  a  specific  negligent  act  or 
omission  of  the  defendant.  Chicago,  B.  A 
0.  R.  Co.  V.  Kellogg,  55  Neb.  748  (76  N.  W. 
462). 

84.  (1904.)  In  an  action  for  damages 
for  personal  Injury,  a  petition  wblch  does 
not  allege  negligence  in  terms,  or  eqaivsr 
lent  terms,  nor  facta  constituting  negligence 
as  a  matter  of  law,  nor  that  the  injury 
complained  of  was  caused  by  or  resulted 
from  any  act  of  defendant,  does  not  state- 
a  cause  of  action.  Chicago,  B.  d  Q.  R.  Co. 
V.  OUnebell.  6  Unof.  608  (99  N.  W.  839). 

— ^— BuAeiency  of  allegation  of  n^U- 

gence. 

86.  (188S.)  An  allegation,  in  a  petition 
to  recover  for  injuries  sustained  by  falling 
Into  an  excavation  in  a  sidewalk,  that  tlie 
defendant  "wrongfully  and  negllgmtly  per- 
mitted the  same  to  remain  open,  uncovered 
and  unguarded,  and  vithout  any  precau- 
tions to  prevent  accidents  by  falling  lute 
the  same,"  is  sofflcient  to  authorice  the  i«- 
c^tion  of  evldenoe  to  show  faihira  to 
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proper  suarda  around  the  excavation.  Stw- 
art  V.  Havent,  IT  Neb.  211  (28  N.  W.  419). 

86.  (1891.)  A  petition  In  an  action  to 
recover  for  low  sustained  by  spread  of  Are 
from  a  saw-mlU,  though  inartfully  drawn, 
when  liberally  construed  states  a  cause  of 
action.  Jetcett  v.  Osbome,  S3  Neb.  24  (49 
N.  W.  774). 

87.  (1896.)  A  general  allegation  of  neg- 
ligence Is  good  as  against  a  demurrer.  Om- 
aha (£  R.  T.  R.  Co.  V.  Wright,  49  Neb.  466 
(68  N.  W.  618). 

88.  (1899.)  A  general  averment  that  the 
defendant  was  negligent,  without  setting 

out  the  negligent  acts  or  omissions.  Is  suf- 
ficient, unless  the  pleading  be  attacked  by 
motion.  Union  P.  R.  Co.  v,  Vincent,  68 
Neb.  171  (78  N.  W.  457). 

89.  (1901.)  A  petition  which  alleges 
that  defendant  set  out  a  fire  on  his  prem- 
ises, that  it  spread  to  plaintiff's  premises 
and  damaged  plaintiff,  without  an  allegation 
of  facts  showing  negligence  on  the  part  of 
defendant,  does  not  state  a  cause  of  action. 
Vansyoc  v.  Freewttter  Cemetery  Aas'n,  68 
Neb.  148  (88  N.  W.  162). 

90.  (1902.)  A  petition  in  an  action  for 
personal  injuries  that  states  facts  and  cir- 
cumstances from  which  the  Inference  of 
negligence  by  the  defendant  Is  inevitable,  Is 
not  defective  for  omitting  the  use  of  the 
word  "negligence,"  or  Its  derivatives.  City 
of  Geneva  v.  Burnett,  65  Neb.  464  (91  N.  W. 
275;  101  Am.  Bt  Rep.  628;  68  L.  R.  A. 
287). 

90a.  (1904.)  A  general  allegation  of 
negligence  Is  good  against  a  demurrer,  and 
under  such  an  allegation  evidence  of  any 
fact  which  contributed  to  the  Injury  sued 
for  is  competent  and  ralevant.  Chicago,  R. 
I.  A  P.  R.  Co.  v.JO'Donnelh  72  Neb.  900  (101 
N.  W.  1009);  (1898)  Omalia  d  R.V.B.CO.V. 
Crow,  64  Neb.  747  (74  N.  W.  1066;  69  Am. 
St.  Rep.  741). 

91.  (1906.)  In  an  action  to  recover  for 
the  death  of  a  fireman  caused  by  an  em- 
ployee of  defendant  cutting  electric  wires 
tliat  fell  upon  a  fire  ladder  which  deceased 
was  lowering,  thereby  sending  an  electric 
current  through  the  ladder,  killing  the  fire- 
man, the  petition  not  showing  any  duty  ow- 
ing to  such  fireman.  Is  subject  to  demurrer. 
Trouton  V.  New  Omaha  Thomson'Bouston 
Eleetrte  Light  Co.,  77  Neb.  821  (110  N.  W. 
669). 

91a.    (1907.)   A  petttlon.  In  an  action  to 


recover  damages  for  Injuries  sustained  by 
riding  into  a  barbed  wire  fence,  that  al- 
leged the  erection  of  such  fence  across  a 
traveled  road  without  erecting  warnings  in 
violation  of  statutes,  is  sufllcient.  Vander- 
veer  v.  Moran.  79  Neb.  431  (112  N.  W.  681). 

 KegatlTing  contributory  ttegUgmce. 

92.  (1895.  In  an  action  to  recover  dam- 
ages for  personal  injuries  resulting  from 
negligence,  plaintiff  need  qot  plead  the  pre- 
cautions be  took  to  avoid  Injury.  Chicago, 
B.  A  Q.  R.  Co.  V.  Putnam,  46  Neb.  440  (63 
N.  W.  826). 

93.  (1902.)  In  an  action  for  damages  tor 
personal  injuries  resulting  from  the  alleged 
negligence  of  the  defendant.  In  order  to  neg- 
ative contributory  negligence  it  is  not  nec- 
essary to  set  out  In  the  petition  the  specific 
steps  taken  by  the  injured  party  to  avoid 
the  injury.  The  general  auction  that 
such  Injuries  were  received  without  fault 
or  negligence  on  hla  part  is  sufficient  Chi^ 
cago,  8t.  P.,  M.  A  O.  B.  Co.  v.  LagerJerane, 
66  Neb.  566  (91  N.  W.  358). 

Keceilty  for  demand  for  relief. 

94.  (1902.)  The  third  subdivision  of  sec- 
tion 92  of  the  code  of  civil  procedure  pro- 
vides that  the  petition  shall  contain  "A  de- 
mand of  the  relief  to  which  the  party  sup- 
poses himself  entitled.  If  the  recovery  of 
money  be  demanded,  the  amount  thereof 
shall  be  stated."  Will  a  petition  to  recover 
damages  for  a  personal  Injury,  which  con- 
tains no  demand  fOT  any  relief  whatever, 
sustain  a  verdict  and  Judgment  therefor? 
Chicago,  B.  A  Q.  R.  Go.  v,  Martelle,  66  Neb. 
540  (91  N.  W.  364). 

Necessity  of  pleading  intoxication  as  de- 
fense. 

95.  (1891.)  Intoxication,  as  a  defense, 
must  be  pleaded.  City  of  South  Omaha  v. 
Cunningham,  31  Neb.  316  (47  N.  W.  930). 

Sufficiency  and  necessity  of  plea  of  con- 
tributory negligence. 

96.  (1899.)  A  general  allegation  in  an 
answer  of  contributory  negligence  on  the 
part  of  the  plaintiff  is  good  as  against  a 
demurrer  ore  tenus.  Chicago,  S.  A  Q.  R. 
Co.  V.  Oyster,  58  Neb.  1  (78  N.  W.  359). 

96a.  (1907.)  Contributory  negligence  is 
an  affirmative  defense,  which  must  be 
pleaded,  and  ordinarily  involves  questions 
of  fact  for  the  determination  of  the  jury. 
Cook  V.  Chicago,  R.  1.  A  P.  B.  Oo^  78  Neb. 
64  (110  N.  W.  718). 

96ft.    (1906.)    An  answer  tn  a  pereonal 
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Injury  case,  which  sets  forth  an  act  or  omis- 
sion of  the  plaintiff,  characterizes  it  aa  neg- 
Itgent,  and  alleges  that  It  caused  or  con- 
tributed to  the  injury  complained  of  by  the 
plaintltTs  petition,  U  sufficient  to  tender  the 
affirmative  issue  of  contributory  negligence. 
Lincoln  Traction  Co.  v.  Brookover,  77  Neb. 
221  (111  N.  W.  357). 

B.  Erldenoe. 
Freaumptiona  and  burden  of  proof. 

Presumption  of  negligence  from  death* 
see  Death,  5S  48-50. 

Speed  of  train  aa  negligence,  see  BaiU 
road9,  11322^27. 

Presumption  and  burden  of  proof  as  to 
negligence  of  common  cairier,  see  Oarriert, 
{I  270-290. 

'  Negligence  In  general. 

97.  (1894.)  Negligence  cannot  be  In- 
ferred from  the  mere  fact  that  an  accident 
happened.  OmoHa  B.  7.  R.  Co.  v.  Clarke, 
39  Neb.  66  (67  N.  W.  646). 

98.  (1894.)  While  negligence  Is  an  In- 
ference to  be  drawn  from  the  facts,  the 
existence  of  the  facts  themselves  must  not 
be  left  to  conjecture,  but  facts  must  be  ea- 
tablished  by  evidence  which  would  warrant 
a  reasonable  man  In  inferring  negligence. 
Omaha  A  R.  V.  R.  Oo.  v.  Clarke,  39  Neb.  66 
(57  N.  W.  545). 

98a.  (1895.)  The  mere  fact  that  a  man 
Is  found  dead  under  a  railroad  car  does 
not  raise  the  presumption  that  he  came  to 
his  death  through  negligence  of  the  railroad 
company.  8pear»  v.  Chicago,  B.  A  Q.  R.  Co., 
43  Neb.  720  (62  N.  W.  68). 

986.  (1896.)  In  a  suit  by  an  adminis- 
trator against  a  railroad  company  for  neg- 
ligently causing  the  death  of  hU  intestate, 
there  is  no  presumption  of  lav  that  either 
party  was  guilty  of  negligence.  Spearg  v. 
Chicago,  B.  <t  Q.  R.  Co.,  43  Neb.  720  (63 
N.  W.  68). 

99.  (1896.)  Negligence  Is  a  cuue  of  ao* 
tion  or  defense,  and  must  be  proved  by  the 
party  alleging  it  Speart  v.  Chicago,  B.  A 
<?.  R.  Co.,  43  Neb.  720  (62  N.  W.  68). 

99a.  (1894.)  Contributory  negligence  Is 
a  matter  of  defense,  and  the  burden  of  its 
proof  is  on  the  defendant.  If  the  plaintiff 
proves  his  case  without  disclosing  any  con- 
tributory negligence,  he  will  be  assumed  to 
be  free  therefrom.  Union  Stock  Tarda  Co. 
V.  Conoyer.  41  Neb.  617  (59  N.  W.  950). 

100.  (1897.)    Negligence  must  be  fairly 
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Inferable  from  the  evidence.  Citj/  of  Omaha 
V.  Bouman,  52  Neb.  293  (72  N.  W.  316;  66 
Am.  St.  Rep.  506;  40  L.  R.  A.  631). 

lUl.  (1900.)  N^ligence  will  not  be  pre- 
sumed in  the  absence  of  facts  and  circum- 
stances from  which  its  existence  may  rea- 
sonably be  Inferred;  the  presiunptlon,  if  any 
may  be  indulged  in,  is  that  all  parties  acted 
with  ordinary  care;  uid  this  presumption 
continues  until  overthrown  by  evideace. 
Swift  A  Co.  V.  HoUmbek,  60  Neb.  784  (84 
N.  W.  249). 

102.  (1901.)  The  law  does  not  presume 
negligence;  he  who  relira  uiwn  the  want 
of  ordinary  care  as  the  basis  of  a  cause  of 
action  must  plead  and  prove  it  Vamnoo 
V.  Freetcater  Cemet&ry  Ass'n,  63  Neb.  143 
(88  N.  W.  162). 

103.  (1903.)  The  existence  of  ne^lgence 
should  be  proven  to  and  passed  upon  bjr  the 
jury  as  any  other  fact  Riley  v.  Jfiwowi  F. 
R.  Co.,  69  Neb.  82  (95  N.  W.  20). 

104.  (1905.)  It  is  erroneous  to  refose  to 
instruct  the  jury  that  the  party  alleging 
focta  from  which  a  presumption  of 
goace  would  arise  has  the  burden  of  prov- 
ing the  existence  of  such  facts.  Zfinools 
Traction  Co.  v.  Shepherd,  74  Neb.  374  (107 
N.  W.  764). 

105.  (1906.)  The  rule  that  the  burden 
of  proof  upon  the  Issue  of  negligmce  does 
not  shift  during  the  process  of  the  trial, 

but  rests  throughout  upon  the  party  ally- 
ing such  negligence,  is  based  upon  the  bet- 
ter reason,  and  well  supported  by  authority, 
and  Is  established  in  this  state  as  the  cor 
rect  rule.  Lincoln  Traction  Co,  v.  Shepherd, 
74  Neb.  374  (107  N.  W.  764). 

106.  (1906.)  In  an  action  for  damagea 
on  the  ground  of  negligence,  the  burden  ol 
proof  on  the  question  of  negligence  does 
not  shift,  but  remains  with  the  plaintiff 
throughout  the  trial.  City  of  MeCook  v. 
UcAdame,  76  Neb.  7  (106  N.  W.  988). 

— —  Pnndmate  cause  of  Injniy. 

107.  (1894.)  Where  a  plaintiff  vu 
thrown  from  a  wagon  at  a  railroad  crossing 
but  Is  not  confined  until  a  year  later,  when 
he  brings  suit  for  damages,  he  must  prove 
his  present  condition  was  the  reasonable 
and  probable  result  of  the  injury  complained 
of.  Omaha  A  B.  T.  B.  Co.  v.  Brady,  39  Neb. 
27  (57  N.  W.  767). 

108.  (1896.)  To  establish  a  cause  of  ac- 
tion based  on  negligence  it  is  not  sufflclent 
for  the  plaintiff  to  show  that  negiigence 
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existed,  but  he  must  also  show  that  the 
□egllgence  pleaded  and  proved  was  the 
proximate  cause  of  the  injury  complained 
of.  Brotherton  v.  Manhattan  Beach  Improve- 
ment Co.,  48  Neb.  563  (67  N.  W.  479;  6S 
Am.  St.  Rep.  709;  33  L.  R.  A.  598). 

109.  (1897.)  Negligence  must  he  lalrly 
Inferable  from  the  evidence.  Its  existence 
cannot  he  a  mere  matter  of  conjecture;  and 
It  must  be  the  proximate  cause  of  the  in- 
jury complained  of.  City  of  Omaha  v.  Boto- 
man,  52  Neb.  293  (72  N.  W.  316);  66  Am. 
St  Rep.  506;  40  L.  R.  A.  531). 

110.  (1907.)  It  is  Insufflctent  for  plain- 
tiff to  show  that  defendant  was  negligent; 
he  must  also  show  that  such  negligence 

was  the  proximate  cause  of  the  injury  com- 
plained of.  City  of  McCoote  v.  McAdams, 
76  Neb.  7  (106  N.  W.  988). 

 Contributory  negligence. 

111.  In  ai^  action  for  negligence,  where 
the  plaintiff  can  prove  bis  case  without  dis- 
closing any  negligence  on  his  part,  contrib- 
utory negligence  Is  a  matter  of  defense,  the 
burden  of  proving  it  being  on  the  defend- 
ant. (1885)  City  of  Lincoln  v.  Walker,  18 
Xeb.  244  (20  N.  W.  113);  (1891>  City  of 
Omaha  v.  Ayer,  32  Neb.  375  (49  N.  W.  445) ; 
(1891)  Durrell  v.  Johnson,  31  Neb.  796  (48 
N.  W.  890);  (1896)  Omaha  Street  B.  Co.  v. 
Martin,  48  Neb.  66  (66  N.  W.  1007);  (1903) 
Pomerene  Co.  v.  White,  70  Neb.  171  (97 
N.  W.  232). 

112.  (1891.)  Where  the  plaintiff  has 
proved  his  case  without  disclosing  any  neg- 
ligence on  his  part,  the  *burden  of  proving 
contributory  negligence  Is  on  the  defendant, 
does  not  apply  where  the  plaintiff's  own  tes- 
timony tends  to  show  contributory  negli- 
gence on  his  part.  Durrell  v.  Johnson,  31 
Neb.  796  (48  N.  W.  890). 

113.  (1901.)  An  Instruction  that  the 
burden  of  proof  of  contributory  negligence 
is  on  the  defendant  unless  it  appears  from 
plaintiff's  own  testimony,  held  to  refer  to 
all  testimony  produced  on  plaintiff's  behalf. 
7^010  Omtiha  Thomson-Bouaton  Electrio 
Light  Co.  V.  Baldwin,  62  Neb.  180  (87  N. 
W.  27). 

114.  (1902.)  In  an  action  for  damages 
resulting  from  the  alleged  negligence  of  the 
defendant,  when  the  eTldence  on  the  part  of 
the  plaintiff  Is  such  as  to  justify  a  finding 
that  his  own  negligence  contributed  to  the 
injury  complained  of,  the  burden  of  proof 
Ig  o^  the  plaintiff  to  show  the  absence  of 


such  negligence.  Chicaffo,  B.  &  Q.  R.  Co.  v. 
Featherly,  64  Neb.  323  (89  N.  W.  792). 
[Overruled.  Rapp  v.  Sarpy  County,  71  Neb. 
386.} 

115.  (1903.)  In  an  action  for  negli- 
gence, when  contributory  negligence  Is  re- 
lied upon  as  a  defense,  the  burden  of  proof 
is  upon  the  defendant  to  establish  such  de- 
fense, unless  contributory  negligence  is  dis- 
closed by  the  petition,  or  by  the  evidence 
Introduced  hy  the  plaintiff  In  making  his 
case.  New  Omaha  Thomson-Houston  Elec- 
tHo  Light  Co.  v.  Dent,  68  Neb.  668  (94  N. 
W.  819).  [Overruled  as  to  qualification.  In 
Rapp  V.  Sarpy  county,  71  Neb.  385.] 

116.  (1904.)  In  an  action  for  negli- 
gence where  the  defense  sets  up  contribu- 
tory negligence,  the  burden  of  proving  the 
same  is  upon  the  defendant  and  such  bur- 
den does  not  shift  to  plaintiff  to  prove  want 
of  such  negligence,  from  the  mere  fact  of 
evidence  tending  to  show  such  negligence. 
Bapp  V.  Sarpy  County,  71  Neb.  382  (98  N. 
W.  1042). 

1160.  (1906.)  Where  contributory  neg- 
ligence Is  relied  upon  as  a  defense,  it  is 
error  to  instruct  the  Jury  that,  where  neg- 
ligence on  the  part  of  the  plaintiff  Is  dis- 
closed hy  him  In  making  his  case,  the 
burden  of  proof  is  upon  him  to  show  that 
he  was  not  guilty  of  contributory  negli- 
gence; but  as  to  the  defendant  It  is  error 
without  prejudice.  Union  P.  R.  Co.  v.  Con- 
nolly, 77  Neb.  254  (109  N.  "W*.  368). 

117.  (1906.)  The  burden  is  not  on  plain- 
tiff to  prove  freedom  from  contributory  neg- 
ligence. City  of  Lexington  v.  Fleharty,  74 
Neb.  626  (104  N.  W.  1066). 

117a.  (1907.)  The  Instinct  of  self-pres- 
ervation and  the  disposition  of  men  to  avoid 
personal  harm  may,  in  the  absence  of  evi- 
dence, raise  the  presumption  that  a  person 
killed  or  Injured  was  In  the  exercise  of  or- 
dinary care.  Orimtn  v.  OmaJia  Electric 
Light  A  Power  Oo^  79  Neb.  396  (114  N.  W. 
769). 

AdmisBibiUty. 
Exhibiting  injury  to  Jury,  see  Evidence, 

IS  203-207. 

Physical  examination  of  plaintiff,  see 
Damages,  SS 142-146. 

 In  general. 

118.  (1884.)  In  an  action  for  personal 
injuries  where  no  claim  is  made  for  com- 
pensation for  money  expended  for  medical 
services,  testimony  of  the  physician  who  at- 
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tended  plaintiff  wben  he  was  Injured^  that 
hla  eervices  were  rendered  without  coat  to 
plaintiff,  U  erroneoas.  Burnett^  v.  Burling- 
ton A  U.  R.  R.  Co.,  16  Neb.  332  (20  N.  W. 
280). 

119.  (1888.)  In  an  action  for  personal 
Injuries  where  plaintiff  was  permitted  to 
testify  to  the  amount  of  her  earnings  prior 
to  the  injury,  it  was  not  error  to  overrule  a 
question  as. to  the  amount  of  her  weekly 
earnings.  City  of  Linwtn  v.  Beckman,  23 
Neb.  677  (37  N.  W.  593). 

120.  (1891.)  Intoxication,  when  relied 
on  as  a  defense,  must  be  pleaded.  Under  a 
general  denial  the  only  proof  admissible  Is 
to  establish  or  disproTO  the  facts  stated  In 
the  petition.  City  of  South  Omaha  v.  Oun- 
ningham,  31  Neb.  316  (47  N.  W.  930). 

121.  (1896.)  Under  general  allegation  of 
negligence  evidence  of  any  fact  which  con- 
tributed to  tlie  Injury  sued  for  is  competent 
and  relevant.  Omaha  d  R.  Y.  R.  Co.  v. 
Wright,  49  Neb.  456  (68  N.  W.  618). 

122.  (1896.)  Where  a  pleader  relies  upon 
one  or  more  specific  acts  or  omissions  as. 
negligence,  then  eyidence  of  any  act  or 
omission  not  within  some  of  such  specifica- 
tions is  irrelevant  Omofta  <£  R.  T.  R.  Co.  v. 
Wright,  49  Neb.  456  (68  N.  W.  618). 

123.  (1898.)  A  general  averment  ofnH^ 
ligenco  Is  sufficient  unless  attacked  by  mo- 
tion, and  an  Issue  framed  by  a  traverse  of 

such  averment  may  be  proved  by  evidence 
of  any  act  within  the  general  averment. 
Omaha  d  R.  T.  R.  Co.  v.  Crow,  54  Neb.  747 
(74  N.  W.  1066;  69  Am.  St.  Rep.  741;  (1904) 
Chicago,  R.  1.  d  P.  R.  Co.  v.  O'Donnell,  73 
Neb.  900  (101  N.  "W.  1009). 

124.  (1901.)  Where,  In  an  action  for  per- 
sonal injuries,  there  la  evidence  from  which 
the  jury  might  infer  a  greater  life  ex- 
pectancy than  that  shown  by  the  Carlisle 
tables,  and  no  evidence  from  which  they  can 
infer  a  less,  the  defendant  Is  not  prejudiced 
by  an  Instruction  that  assumes  the  Carlisle 
tables  to  be  conclusive  on  that  point.  ChU 
cago,  R.  I.  d  P.  R.  Co.  v.  BUser,  1  Unof.  32 
(95  N.  W.  498). 

125.  (1901.)  In  an  action  for  personal  in- 
juries resulting  in  death,  witnesses,  who 
had  known  the  deceased  for  years  prior  to 
his  death,  and  who  testified  that  they  knew 
his  earning  capacity,  were  properly  per- 
mitted to  testify  thereto.  Chicago,  R.  L  A  P. 
R,  Oo.  V.  Sixer,  1  Unof.  SS  (85  N.  W.  <8«). 


— — -Belatlen  of  defendant  to  Injozj. 

126.  (1894.)  Where  the  plaintiff  vu 
thrown  from  his  wagon  at  a  railroad  cnaa- 
ing.  In  a  city,  by  reason  of  his  team  being 
frightened  at  escaping  steam  from  an  en- 
gine near  by,  but  Is  not  confined  by  such  In- 
juries until  a  year  later,  when  he  brli^ 
suit  to  recover  damages,  alleging  the  acri- 
dent  at  the  crossing  as  the  cause  of  bis  con- 
finement, a  lung  disease,  the  evidence  in 
order  to  sustain  a  verdict  for  him.  must 
show  that  bis  condition  at  the  time  of  the 
trial  was  the  probable  and  resaonable  rs- 
snlt  of  the  injury  complained  of,  and  evi- 
dence that  his  present  condition  was  pos- 
sibly the  result  of  said  injury  is  not 
admissible.  Omaha  &  R.  T.  R.  Co.  v.  Bradf, 
39  Neb.  27  (57  N.  W.  767). 

127.  (1894.)  In  an  action  fttr  Injnrln 
sustained  by  a  child  who  stepped  Into  barn- 
Ing  ashes  deposited  In  a  street,  where  Itwu 
shown  that  some  one  had  been  systemst- 
Icaliy  depositing  ashes  for  a  considerable 
period  at  that  spot,  it  was  not  error  to  pe^ 
mit  a  witness  to  testify  that  It  was  the  de- 
fendant who  liad  at  other  times  near  that  of 
the  accident  been  so  doing.  Lincoln  Preswi 
Brick  Co.  v.  Buckner,  39  Neb.  83  (67  N.  W. 
749). 

128.  (1894.)  In  an  action  to  recover  for 
Injuries  sustained  by  a  child  by  stepping 
Into  hot  ashes  put  in  a  street  by  defendant. 
It  was  not  enor  to  allow  a  question  to  be 
put  to  a  doctor  asking.  In  a  case  of  an  In- 
jury, as  in  this  case,  followed  by  an  erup- 
tion and  no  cause  except  that  he  knew  tbe 
person  had  been  burned,  what  would  be  at- 
tributed as  the  cause,  to  which  the  answer 
was  "Injury  from  a  bum."  Lincoln  Pretud 
Brick  Co.  V.  Buckner,  89  Neb.  83  (67  N.  V. 
749). 

129.  (1895.)  In  a  suit  for  negligenUy 
permitting  a  wall  to  remain  unsupported, 
evidence  by  defendant  may  be  admitted  to 
show  that  during  more  than  two  years  after 
It  fell  there  was  no  storm  equal  in  severl^ 
to  that  which  caused  the  fall  resulting  la 
the  death  of  plaintlfTs  Intestate.  OUen  f. 
Meyer,  46  Neb.  240  (64  N.  W.  954). 

130.  (1898.)  In  an  action  for  damages 
for  personal  Injuries  evidence  of  plaintiff^ 
complaints  of  such  suffering  a-s  would  prob- 
ably be  caused  by  tbe  injuries  may  be  ad- 
mitted. Omaha  Street  R.  Co.  v.  Emming*r, 
57  Neb.  240  (77  N.  W.  676). 

131.  (1902.)  In  an  action  to  recover  t» 
injuries  received  by  an  in&nt  en  a  tan- 
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table,  evldfliioe  tlwt  the  station  agent  of  d»> 

fendant  railroad  company  saw  the  children 
playing  on  a  pueh-car  and  joined  with  them 
in  the  sport,  la  admissible  to  show  defend- 
azit  had  knowledge  that  children  frequented 
these  dangerous  grounds.  Chicago,  B.  <G  Q. 
B.  Co.  V.  KrayenbuM,  65  Neb.  889  (91  N. 
W.  880). 

 Declarations. 

132.  (1893.)  Declaration  of  a  party  to 
the  Butt,  explanatory  of  his  physical  condi- 
tion at  the  time  the  declarations  are  made, 
are  admissible  where  the  drcumntances 
warrant  the  inference  that  they  were  made 
spontaneously  and  not  with  a  view  to  their 
effect  upon  the  controversy.  Whether ornot 
they  Call  within  this  rule  must  be  left 
lai^l7  to  the  discretion  of  the  trial  court 
BewiU  V.  EUenbart,  36  Neb.  794  (65  N.  W. 
252). 

133.  (1905.)  A  statement  by  a  person 
who  fell  on  an  alleged  defective  sidewalk, 
made  Immediately  upon  getting  np,  that  he 
was  hurt,  Is  admissible  as  part  of  the  res 
ffesttg.  City  of  Lexington  v.  Fleharty,  74 
Neb.^  626  (104  N.  W.  1056). 

 Contributory  negligence. 

134.  (1898.)  Where  the  negligence  of  a 
city  causes  the  death  of  one,  and  his  per- 
sonal representative  sues  such  city  to  re- 
cover for  the  benefit  of  the  widow  and  next 
of  kin  of  the  deceased  damages  to  compen- 
sate them  for  the  pecuniary  loss  they  have 
sustained  by  reason  of  his  death,  the  nclu- 
sion  from  evidence  of  the  declaration  of  the 
deceased  that  bis  Injury  was  the  result  of 
his  own  carelessness.  Is  not  prejudicial. 
City  of  Friend  v.  Burteigh,  53  Neb.  674  (74 
N.  W.  50). 

135.  (1902.)  The  declarations  of  a  de- 
ceased person  made  to  a  third  party,  as  to 
his  knowledge  of  the  coudltton  of  bridge, 
which  gave  way  while  be  was  attempting  to 
cross  it  and  caused  his  death,  before  the  ac- 
cident occurred,  may  be  properly  received 
In  evidence  as  tending  to  establish  contrib- 
utory negligence.  Beyfer  v.  Otoe  County, 
66  Neb.  566  (92  N.  W.  756). 

—      Belief  of  plaintiff  of  exlstenee  of 
danger. 

136.  (1906.)  In  an  action  for  personal 
Injuries,  where  the  plaintiff  is  charged  with 
contributory  negligence,  evidence  of  an  urf- 
founded  belief  on  his  part  as  to  a  condition 
which  caused  the  Injuries  Is  immaterial, 
where  It  appears  that  he  might  have  known. 


and  that  a  due  regard  for  his  own  safety 

required  him  to  know,  the  truth.  Hurler  v. 
Johnton-McLean  Co^  74  Neb.  840  (105  N.W. 
247). 

 Condition  after  Injury. 

137.  (1902.)  In  an  action  to  recover 
against  a  railroad  for  injuries  received  by 
an  infant  on  a  turntable,  testimimy  that  the 
turntable  was  unlocked  after  the  accident, 
on  the  same  day,  Is  admissible.  Chicago, 
S.  d  g.  B.  Co.  V.  Krayenhuhl,  65  Neb.  889 
(91  N.  W.  880). 

 Natnre  and  extent  of  injury. 

138.  (1898.)  In  an  action  for  personal 
Injuries  plalntltr  may  make  proof  of  such 
physical  pain  and  mental  suffering  as  re- 
sulted, from  the  Injury.  Omaha  Street  R. 
Co.  V.  B9iminger,  57  Neb.  240  (77  N.  W. 
675).  * 

139.  (1903.)  In  an  action  by  a  man-led 
woman  for  personal  injuries,  It  Is  proper  to 
show  that  she  has  been  incapacitated  by 
reason  of  her  injuries  from  perfonning  la- 
bar,  for  the  purpose  of  showlns  tlie  nature 
and  extent  of  her  Injurlae.  Poaiarene  Co. 
V.  WMte,  70  Neb.  171  (97  N.  W.  S82). 

Preeantlon  against  injnry. 

140.  (1888.)  Where  it  was  shown  that 
the  fire  originated  at  a  camp  fire  built  by 
defendant  upon  the  prairie  In  the  vicinity 
of  a  large  quantity  of  dry  grass,  at  one 
o'clock  in  the  day,  when  the  wind  was  high 
and  blowing  In  the  direction  of  the  plain- 
tlfTs  property,  the  question  of  the  custom  of 
the  country  In  plowing  fire-guards  around 
such  property  Is  not  a  material  inquiry. 
And  especially  so  when  a  stream  thirty  feet 
In  width  was  between  the  property  destroyed 
by  the  fire  and  the  place  where  the  fire  was 
kindled.  In  such  case  the  failure  to  plow 
or  bum  fire-guards  would  not  be  contribu- 
tory negligence.  Poioers  v.  Craig,  22  Neb. 
621  (S6  N.  W.  888). 

Weight  and  snffldency. 

 Necessary  proof  and  inference. 

141.  (1893.)  To  sustain  a  verdict  for 
damages  on  account  of  an  injury  suffered  by 
reason  of  alleged  negligence  of  the  defend- 
ants, there  must  be  evidence  that  such  in- 
jury resulted  from  the  negligence  charged. 
Such  causation  cannot  be  left  to  the  mere 
conjecture  of  the  jury.  Ei  patricle  v.  JSicft- 
ardaon,  37  Neb.  781  (66  N.  W.  481). 

142.  (1894.)  A  verdlet  for  damages  fbr 
negligence  may  be  supported  by  lnferenee» 
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but  the  iQterence  must  be  the  1(«tcal,  prob- 
able, and  reasonable  deduction  from  proved 
or  conceded  facts.  Kilpatrick  v.  JticharO- 
son,  40  Neb.  478  (58  N.  W.  932);  (1895) 
Kearney  Canal  &  Water  Supply  Co.  v.  Akey- 
son,  45  Neb.  635  (63  N.  W.  921). 

143.  (1S94.)  While  the  facts  Justifying  an 
Inference  of  negligence  must  be  established 
by  the  evidence  and  their  exiatence  must 
not  be  left  to  the  conjecture  of  a  jury,  and 
while  ordinarily  negligence  cannot  be  pre- 
Eumed  merely  from  the  happening  of  an  ac- 
cident, still  facts  may  be  established  by  clt^ 
cumstances,  and  the  same  facts  which  prove 
the  accident  may  be  circumstances  from 
which  the  facta  justifying  an  Inference  of 
negligence  may  be  found  to  exist.  Union- 
P.  R.  Co.  V.  Erich&on,  41  Neb.  1  (59  N.  W. 
347;  29  L.  R.  A.  137). 

144.  (1897.)  A  verdict  for  negligence 
must  hare  the  support  of  competent  positive 
evidence  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  master,  or 
such  negligence  must  be  Inferable  from 
proved  or  conceded  facts.  Ohiaigo,  B.  A  Q. 
R.  Co.  V.  Soderberg,  60  Neb,  674  (70  N.  W. 

.230). 

145.  (1897.)  The  negligence  pleaded  and, 
proved  must  he  the  proximate  cause  of  the 
Injury  of  which  complaint  Is  made.  City  of 
Omaha  v.  Botoman,  52  Neb.  293  (72  N.  W. 
316;  66  Am.  St.  Rep.  606;  40  L.  R.  A.  631). 

146.  (1903.)  Where  the  evidence  on  the 
Question,  either  of  negligence  or  contribu- 
tory negligence.  Is  of  such  a  character 
that  reasona^'-*  minds  might  honestly  differ 
as  to  the  inference  to  be  drawn  therefrom 
as  to  such  questions,  a  finding  either  way 
thereon  cannot  be  said  to  be  insufficiently 
supported  by  the  evidence.  New  Omaha 
Thompson-Houston  Electric  Light  Co.  v. 
O-nt,  68  Neb.  668  (94  N  W.  819). 

147.  (1905.)  There  must  be  some  direct 
.and  Immediate  connection  between  the  negll- 
tT'Tice  of  a  city  and  the  damage  complained 
or  :o  entitle  a  party  to  recover  in  an  action 
for  damages  on  account  of  such  negligence. 
Rw&er  V.  City  of  Omaha,  73  Neb.  845  (103 
N,  Tl.  672). 

'      Sufficiency  in  general. 

14S.  (1888.)  In  action  for  personal  in- 
jury where  the  evidence  tends  to  show  that 
th'  injury  was  committed  in  a  somewhat 
different  manner  from  that  testified  to  by 
some  of  the  witnesses  on  the  trial,  but  does 
not  negative  the  commission  of  the  injury. 
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it  Is  sufficient  to  Justi^  the  vacating  of  Ui« 
Judgment  Omaha,  N.  d  B.  H.  R.  Co.  v. 
0*Donnell,  24  Neb.  753  (40  N.  W.  298). 

148a.  (1893.)  Evidence,  in  an  action  to 
recover  for  personal  injuries  sustaiuM  by 
plalntitt  driving  Into  a  trench,  In  the  oi^t 
time,  dug  by  a  water  company,  that  there 
was  no  barricade  or  lights  of  warning 
placed  where  they  would  give  sufficient  no- 
tice of  the  excavation.  Is  sufficient  to 
sustain  a  verdict  for  plaintiff.  Ameriam 
Water-Works  Co.  v.  Dougherty,  37  Neb.  373 
(55  N.  W.  1051). 

149.  (1895.)  Evidence,  in  an  action  to 
recover  for  negligently  causing  the  death  of 
plaintiff's  intestate  by  reason  of  a  &ll]i% 
wall,  that  shows  the  defendant's  building 
was  destroyed  by  fire  leaving  a  wall  stand* 
Ing,  which  waa  permitted  to  remain  on  tbe 
suggestion  of  a  competent  architect  who  ad- 
vised that  the  wall  could  be  used  In  re- 
building,  is  sufficient  to  sustain  a  verdict  for 
defendant.  Olsen  v.  Meyer,  46  Neb.  240  (64 
N.  W.  954). 

150.  (1896.)  In  an  action  for  the  destb 
of  a  fireman  caused  by  the  fall  of  an  alleged 
negligently  constructed  wall,  the  evidence 
held  insufficient  to  sustain  a  finding  that 
the  wall  was  defective.  Kitchen  v.  Carter. 
47  Neb.  776  (66  N.  W.  855). 

151.  (1897.)  Instructions  which,  assumed 
that  evidence  of  overflow  of  lots  by  the 
massing  thereon  by  a  city  of  the  water  of  a 
running  stream  as  would  entitle  the  lot 
owners  to  damages  would  be  proper  proof 
in  support  of  a  claim  for  compensation  for 
personal  injury  to  one  who  lud  no  interest 
in  the  lot  itself,  are  erroneous.  Ctty  of 
Omaha  v.  Bovman,  62  Neb.  293  (72  N.  W. 
316;  66  Am.  St.  Rep.  506;  40  L.  R.  A.  531). 

152  (1902.)  Evidence  examined,  and 
held  sufficient  to  warrant  tbe  submission  of 
the  questions  of  negligence  and  contribat«y 
negligence  to  the  Jury.  Chicago,  St.  M. 
d  0.  R.  Co.  V.  Lagerkrans,  65  Neb.  566  (91 
N.  W  858). 

153  (1903.)  Evidence,  in  an  action  to 
recover  fop  the  death  of  plaintiff's  husband, 
who  was  killed  by  coming  In  contact  with 
a  guy-wire  of  defendant  company,  showing 
that  the  deceased  while  walking  througli  a 
vacant  lot  was  killed,  without  evidence 
showing  he  came  In  contact  with  the  lire 
wire  as  charged,  does  not  support  a  verdlet 
for  plaintiff.  New  Omaha  Thomson-Boustn 
Electric  Light  CO.  v.  Johnson,  67  N«h  M 
(93  N.  W.  778),. 
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154.  (1905.)   A  claim  for  injury  by  an 

electric  shock  cannot  be  sustained  by  a  mere 
hypothetical  claim  that  such  shock  was  only 
rendered  possible  by  a  ground  current  negli- 
gently permitted  at  some  other  point  In  the 
circuit  by  defendant,  it  not  appearing  that 
any  usaal  precautions  to  prevent  such 
"grouBdIng"  had  been  omitted  or  that  de- 
fendant had  or  under  the  circumstances 
ought  to  have  had  knowledge  of  it  New 
Omaha  I'homson-Housion  Electric  Light  Oo. 
V.  Anderson,  73  Neb.  84  (102  N.  W.  89). 

 Violation  of  ordinance  or  statute. 

155.  (1904.)  The  Tiolation  of  any  stat- 
utory or  valid  municipal  regulations,  estab* 
lished  for  the  purpose  of  protecting  persons 
or  property  from  injury,  Is,  of  Itself,  suffi- 
cient to  prove  such  a  breach  of  duty  as  will 
sustain  a  private  action  (or  negligence,  if 
the  other  elements  of  actionable  negligence 
concur.  Lincoln  Traction  Co.  v.  Heller,  72 
Neb.  127  (100  N.  W.  197). 

■■ ,    —  ■  Contributory  neglig«nce. 

156.  (1894.)  Where  the  evidence  showed 
Tlthout  quoition  that  torpedoes  necessary 
to  the  operation  of  its  railroad  were  depos- 
ited and  kept  in  defendant's  untenanted  sec- 
tion house,  all  the  doors  and  windows  of 
which  were  securely  fastened  shut,  and  that 
access  to  and  the  removal  of  these  tor- 
pedoes were  effected  by  children,  who  un- 
fastened and  opened  one  of  the  windows  for 
those,  among  other  Improper  purposes,  de- 
fendant is  not  liable  for  an  injury  caused 
by  the  subsequent  explosion  of  one  of  said 
torpedoes  procured  and  removed  as  aforesaid 
Slavton  V.  Fremont,  E.  d  Jf.  T.  R,  Co.,  40 
Neb.  840  (59  N.  W.  510). 

157.  (1897.)  When  plaintlif,  who  was 
familiar  with  the  premises,  and  knew  that  a 
wire  screen  usually  enclosing  an  elevator 
shaft,  had  been  temt>orarily  removed,  so  that 
the  shaft  was  separated  from  a  stairway  by 
only  a  partition  three  feet  high,  leaned  over 
such  partition,  in  order  to  watch  the  as- 
cending elevator,  and  was  struck  by  the  de- 
scending counter-weight,  a  verdict  was  prop- 
erly directed  for  defendant,  on  account  of 
plaintiff's  contributory  negligence.  Knapp 
V.  Jones,  50  Neb.  490  (70  N.  W.  19), 

158.  (1901.)  Evidence  that  deceased,  a 
lad  of  seventeen  yeare,  knew  that  a  guy- 
wire  of  an  electric  light  post  carried  an 
electric  current,  and  that  he  voluntarily  laid 
hlB  bands  upon  It  after  being  told  by  a 
younger  comiunlon  to  watch  out  and  get 
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away,  does  not  conclusively  establish  con- 
tributory negligence  where  it  also  appears 
that  the  current  had  been  running  over  this 
guy-wire  for  several  days,  with  notice  to 
defendant,  and  that  the  wire  bad  been  han- 
dled, pulled  and  shaken  frequently  by  vari- 
ous parties  during  that  time.  and.  a  few 
minutes  previously  to  the  fatal  occurrence, 
by  deceased,  and  by  others  in  his  presence, 
without  harm.  Bouth  Omaha  Water-Worki 
Co.  V.  VocateJc,  62  Neb.  710  (87  M.  W.  536). 

159.  (1903.)  PlalntifTs  evidence  exam- 
ined, and  held  to  show  that  he  was  at  the 
time  of  the  Injury  complained  of  a  bare 
licensee  on  defendant's  premises  and  took 
the  risk  of  them  as  he  found  them.  Chesley 
V.  Rocheford  d  Gould,  4  Unof.  768  (96  N.  W. 
241);  (1903)  Chettey  v.  Rocheford  &  OouJd, 
4  Unof.  777  (98  N.  W.  429). 

160.  (1903.)  In  an  action  against  an 
electric  light  company  to  recover  for  the 
death  of  plaintiff's  husband,  evidence  show- 
ing that  if  deceased  came  In  contact  with 
a  guy-wire  of  one  of  defendant's  poles,  that 
was  heavily  charged  with  electricity  located 
on  a  vacant  lot.  such  contact  was  voluntary 
and  he  was  guilty  of  contributory  negli- 
gence. A'ewj  Omaha  Thomson-Houston  Elec- 
tric Light  Co.  V.  Johnson,  67  Neb.  393  (93 
N.  W.  778). 

C.  Trial. 
Que^tionji  for  court  and  jury. 

Question  for  Jury  as  to  damages,  see  Dam- 
ages,  %%  149, 150. 

Questions  tor  jury  in  action  for  death, 
see  Deaih,  %\  66, 67. 

—— Negligence  in  general. 

161.  Issues  as  to  the  existence  of  negli- 
gence and  contributory  negligence,  and  as 
to  the  proximate  cause  of  an  Injury,  are  for 
the  Jury  to  determine,  when  the  evidence  as 
to  the  facts  is  conflicting,  and  where  differ- 
ent minds  might  reasonably  draw  different 
Inferences  as  to  these  questions  from  the 
facts  established.  (1893)  American  Water- 
Works  Oo.  V.  Daugherty,  37  Neb.  873  (66  N. 
W.  1051);  (1894)  Omaha  d  R.  Y.  R.  Co.  v. 
mrgan,  40  Neb.  604  (69  N.  W.  81);  (1894) 
Chicago,  B.  A  Q.  R.  Co.  v.  Wilgus,  40  Neb. 
660  (58  N.  W.  1125);  (1894)  Chicago,  B.  <£ 
Q.  R.  Co.  V.  Wymore,  40  Neb.  645  (59  N. 
W.  1120);  (1894)  Omaha  d  R.  V.  R.  Co.  v. 
Brady.  39  Neb.  27  (57  N.  W.  767);  (1895) 
Chicago,  B.  d  Q.  R.  Co.  v.  Putnam,  45  Neb. 
440  (63  N.  W.  826);  (1897)  Union  P.  R. 
Co.  V.  Evans,  52  Neb.  50  (71  N.  W.  1062). 
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162.  (1884.)  In  an  action  for  damages 
for  personal  Injury  resulting  from  the  al- 
lege4  negU^nce  of  the  defendant,  the  qae>- 
tlon  as  to  whether  the  defendant  mu  or 
was  not  guilty  of  negligence  must  be  de> 
elded  by  the  Jury.  Huif  v.  Ames,  16  Neb. 
139  (19  N.  W.  623;  49  Am.  Rep.  716). 

163.  (1886.)    In  an  action  for  damages 

caused  by  a  personal  injury,  resulting  from 
the  allied  negligence  of  the  defendant,  and 
some  testimony  Is  adduced  tending  to  prove 
such  negligence,  the  question  as  to  whether 
the  defendant  was  or  was  not  guilty  of  neg- 
ligence bearing  upon  that  subject  should  be 
submtted  to  the  jury.  Johnson  v.  Mitaouri 
P.  R.  Co.,  18  Neb.  690  (26  N.  W.  347). 

164.  (1885.)  Where  the  existence  of  a 
state  of  focts  Is  undisputed,  and  where  upon 
such  facts  different  minds  may  honestly 
draw  dflferent  conclusions  from  them  as  to 

whether  or  not  such  facts  establish  negli- 
gence or  the  absence  thereof,  the  question 
Is  for  the  trial  jury,  and  not  for  the  court. 
City  of  Lincoln  v.  OiUilan,  18  Neb.  114  (24 
N.  W.  444). 

165.  (1893.)  Negligence  as  ground  of  re- 
covery or  defense  is  a  question  of  fact  to  be 
submitted  to  the  jury  upon  the  evidence  as 
Is  any  other  question  of  fact.  Union  P.  R. 
Co.  V.  Porter,  38  Neb.  226  (66  N.  W.  808). 

166.  (1894.)  The  existence  of  negligence 
should  be  proved  and  passed  upon  by  the 
jury  as  any  otber  fact.  It  Is  Improper  to 
state  to  the  jury  a  circumstance  or  group  of 
circumstances  as  to  which  there  had  been  in 
evidence  on  the  trial  and  instruct  that  such 
fact  or  group  of  facta  amounts  to  negligence 
per  se.  At  most  a  jury  should  duly  be  In- 
structed that  such  circumstances,  If  estab- 
lished by  a  preponderance  of  the  evidence, 
are  proper  to  be  considered  In  determining 
the  existence  of  negligence.  Omaha  <C  R.  V. 
R.  Co.  V.  Morgan,  40  Neb.  604  (  59  N.  W. 
81);  (1894)  Chicago,  B.  i  Q.  R.  Co.  v.  Ole- 
son,  40  Neb.  889  (59  N.  W.  354). 

167.  (1896.)  Whether  a  certain  act  or 
omislon  is  or  Is  not  competent  evidence  of 

negligence  is  for  the  court,  but  whether  such 
evidence  convicts  a  party  of  negligence  Is 
for  the  jury.  Bpeara  v.  Chicago,  B.  d  Q.  R. 
Co.,  43  Neb.  720  (62  N.  W.  68). 

168.  (1894.)  The  jury  alone  must  deter- 
mine the  existence  of  negligence,  contribu- 
tory or  otherwise,  as  a  question  of  fact,  sub- 
ject to  the  Judgment*  of  the  court  as  to 
whether  or  not  sufficient  proof  has  been 


made  to  justify  Its  consideration,  and  after 
the  rendition  of  a  verdict,  whether  or  not 
it  is  contrary  to  or  nnsastalned  by  the  evi- 
dence. Omaha  Street  R.  Co.  v.  Clair,  39  Neh 
454  (68  N.  W.  98). 

169.  (1894.)  It  Is  the  settled  rule  In 
this  state  that  where  different  minds  may 
reasonably  dravr  different  Inferences  from 
the  same  state  of  foots  as  to  whether  such 
focts  establish  negligence  or  contributory 
negligence,  the  question  of  negligence  must 
be  left  to  the  jury.  Omaha  Street  R.  Co.  v. 
LoebnenUen,  40  Neb.  37  (68  N.  W.  635). 

170.  (1896.)  Where  from  a  given  state 
of  facts  reasonable  men  may  draw  different 
conclusions  neepecting  the  subject  of  negli- 
gence, the  question  Is  one  of  fact  for  the 
jury.  Miller  v.  mrivent,  48  Neb.  458  (  67  N. 
W.  458). 

171.  (1896.)  The  facts  and  circumataB- 
ces  In  evidence  In  this  case  with  reference 
to  the  management  and  operation  of  tbe  a- 
glne  of  a  steam-thrraher,  more  particnlarir 
in  respect  to  the  manner  of  dumping  or 
throwing  ashes  and  cinders  and  live  coals 
therefrom  In  the  stack-yard  near  to  the 
straw  and  staclis  of  grain,  and  the  condition 
In  which  such  ashes,  cinders,  and  coals  were 
there  left,  held  to  present  questions  of  neg- 
ligence which  should  have  been  submitted 
to  the  jury.  McClelland  v.  Bcroggin,  48  Neb, 
141  (66  N.  W.  1123). 

172.  (1899.)  Whether  negligence  and 
peril  existed,  and  whether  an  attempt  to 
avoid  such  peril  was  prudent  and  reaaoa- 
able,  are  questions  for  the  jury.  BUick  v. 
Wilson,  58  Neb.  684  (79  N.  W.  162). 

173.  (1902.)  When  facts  relied  upon  to 
prove  negligence  are  undisputed,  but  are  of 
snch  a  character  that  different  minds  might 
reasonably  draw  different  oonelnsltms  from 
them,  the  question  of  negligence  should  be 
submitted  to  a  jury  for  Its  determination. 
Yillage  of  Pioinvieir  v.  MendeUon,  65  Neb. 
8S  (90  N.  W.  966). 

173a.  (1907.)  In  an  action  against  a  dt? 
for  negligently  erecting  an  electric  light 
wire  across  a  railway  right  of  way  whereby 
a  bralieman  while  on  top  of  a  freight  car  is 
caught  and  thrown  therefrom,  causing  tbe 
injuriea  complained  of,  the  question  of  neg- 
ligence 18  properly  submitted  to  the  jory. 
Todd  V.  City  of  Crete,  79  Neb.  671  (113  N. 
W.  172). 

174.  (1902.)  Ordinarily  It  is  error  tar 
the  court  to  Instruct  the  jury  that  a  circum- 
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stance,  or  a  group  of  circumstances,  as  to 
which  there  has  been  evidence  on  the  trial, 
amounts  to  negligence  per  ae;  but  -where 
such  fact  or  group  of  facts,  if  estabHshed. 
amount  la  law  to  negligence,  the  court,  hav- 
ing left  the  question  as  to  the  existence  of 
such  facts  to  the  Jury,  may  state  thelp  legal 
effect  Bej/fer  v.  Otoe  Countjf,  66  Neb.  666 
(92  N.  W.  756). 

 Contributory  negll^nce. 

See,  also,  ante,  SH61-174. 

175.  (1886.)  In  an  action  for  damages 
resulting  from  personal  Injuries  caused  hy 
the  alleged  negligence  of  the  defendant,  the 
question  of  contributory  negligence  on  the 
part  of  plaintiff  is,  ordinarily,  one  of  fact 
for  the  Jury  to  determine  under  Instructions 
from  the  court.  City  of  Plattsmouth  v.  Mit- 
Chen,  20  Neb.  228  (29  N.  W.  593). 

176.  (1891.)  Although  the  facts  are  un- 
dlsputed,  it  is  for  the  Jury  and  sot  for  the 
judge  to  determine  whether  proper  care  was 
given,  or  whether  they  established  contrib- 
utory negligence.  City  of  Omaha  v.  Ayer, 
32  Neb.  375  (49  N.  W.  445). 

177.  (1894.)  Where  a  motion  for  judg- 
ment on  special  findings  involves  an  Infer- 
ence as  to  whether  the  facts  constitute  con- 
tributory negligence  it  should  be  overruled, 
that  question  being  for  the  jury.  Omaha  & 
R.  T.  R.  Co.  V.  ChotleHe,  41  Neb.  678  (69 
N.  W.  921). 

178.  (1902.)  Issues,  botb  of  primary  and 
of  contributory  negligence,  are  ordinarily 
questions  of  fact  for  a  jury.  Mathieson  v. 
Omaha  Street  R.  Co.,  3  Unof.  747  (97  N.  W. 
243). 

179.  (1903.)  When,  in  an  action  to  re- 
cover damages  fop  an  alleged  negligently  Jn- 
flieted  Injury,  there  Is  evidence  tending  to 
prove  contributory  negligence  by  the  party 
Injured,  It  Is  error  for  the  court  to  with- 
draw that  evidence  from  the  Jury  by  an  In- 
struction which  in  substance  directs  a  top- 
diet  for  the  plaintiff.  Chicago,  B.  d  Q,  R. 
Co.  V.  LiUey,  4  Unof.  286  (93  N.  W.  1012). 

180.  (1905.)  Where  the  imputation  of 
contributory  negligence  from  plaintiff's  own 
evidence  Is  such  aa  to  leav^  reasonable 
minds  in  donbt  the  case  should  go  to  the 
jury-  City  of  Beatrice  v.  Forbes,  74  Neb. 
126  (103  N.  W.  1069). 

^—Conflicting  evidence. 

181.  (1896.)  Issues  as  to  negligence  and 
contributory  negligence,  where  the  evidence 
is  so  conflicting  that  from  It  different  minds 


might  draw  different  conclusions,  must  be 

determined  by  the  Jury.  Misouri  P.  R.  Co. 
V.  Tietken,  49  Neb.  130  (68  N.  W.  336;  59 
Am.  St  Rep.  487). 

182.  (1898.)  If  different  minds  may 
reasonably  draw  different  conclusions  or  in- 
ferencea  from  the  state  of  facta  established 
by  the  evidence  in  a  cause,  whether  such 
facts  show  negligence  or  contributory  negli- 
gence is  not  a  question  of  law  for  the  court 
but  must  be  submitted  to  the  jury.  Chicago, 
B.  d  Q.  R.  Co.  V.  Pollard,  63  Neb.  730  (74 
N.  W.  331). 

18s.  (1903.)  Where,  upon  an  Issue  of 
fact  raised  by  a  plea  of  contributory  negli- 
gence, the  testimony  Is  conflicting,  or  where 
the  evidence  as  a  whole  is  of  such  a  charac- 
ter as  that  reasonable  minds  may  fairly 
draw  different  conclusions  therefrom.  It  is 
for  the  Jury  and  not  the  court  to  determine 
the  question  of  contributory  negligence. 
Chicago,  B.  d  Q.  R.  Co.  v.  Winfrey,  67  Neb. 
13  (93  N.  W.  626). 

184.  (1903.)  Where  the  evidence  is 
fairly  conflicting,  the  question  as  to  the  di- 
rect -nd  proximate  cause  of  an  alleged  In- 
Jury  is  one  of  fact  for  the  determination  of 
the  Jury.  Omaha  Street  R.  Co.  v.  Larson,  70 
Neb.  591  (97  N.  W.  824). 

1S5.  (1904.)  Issues  us  to  the  existence 
of  negligence  and  contributory  negligence 
are  for  the  jury  to  determine  when  the  evi- 
dence Is  conflicting,  and  where  different 
minds  might  reasonably  draw  different  In- 
ferences as  to  these  matters  from  the  facts 
established.  It  is  only  where  the  evidence 
Is  insufflcient  to  support  a  verdict  that  the 
court  is  Justified  in  Instructing  as  a  matter 
of  law  that  negligence  did  not  exist.  Fre- 
mont Brewing  Co.  v.  8chu^,  72  Neb.  631 
(101  N.  W.  234). 

186.  (1904.)  Issues  as  to  the  existence 
of  negligence  and  contributory  negligence, 
and  as  to  the  proximate  cause  of  an  Injury, 
are  tor  the  Jury  to  determine,  when  the 
evidence  as  to  the  facts  Is  conflicting  and 
where  different  minds  might  reasonably 
draw  different  conclusions  as  to  these  ques- 
tions from  the  facts  established.  City  of 
Omaha  v.  Bwlihan,  72  Neb.  326  (100  N.  W. 
415). 

187.  (1904.)  In  an  action  for  personal 
injuries,  where  contributory  negligence  Is 
relied  On  as  a  defense,  and  where,  from 
the  facts  and  circumstances  proved,  rea- 
sonable minds  may  draw  different  conclu- 
sions concerning  the  negligence  of  the  plain- 
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tUCs  Intestate,  such  question  idionM  be 
submitted  to  tbe  jury.  McLean  v.  Omaha  A 
council  Bluffs  Railway  A  Briage  Co.,  72 
Neb.  450  (103  N.  W.  28B). 

Questions  for  court. 

188.  The  court  mey  say  what  act  or  omis- 
sion of  a  party  is  evldeuce  of  negligence,  but 
It  is  for  the  jury  to  say  what  conclusion 
such  evidence  warrants.  (1894)  OMoago,  B. 
cC  Q.  R.  Co.  V.  Oleson,  40  Neb.  889  (Sif  N.  W. 
354);  (1896)  Miller  v.  8trivens,  48  Neb.  458 
t67  N.  W.  458);  (1896)  Omaha  Street  R.  Co. 
V.  Martin,  48  Neb.  65  (66  N.  W.  1007); 
(1897)  Village  of  Cutoerteon  v.  Holliday, 
60  Neb.  229  (69  N.  W.  853). 

189.  f  1894.)  When  a  given  state  of  facts 
Is  such  , that  reasonable  men  may  fairly  dif- 
fer upon  tbe  question  as  to  whether  there 
was  negligence  or  not,  tbe  determination 
of  the  matter  Is  for  the  Jury;  but  where  the 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them,  the 
question  of  negligence  is  one  of  law  for  the 
court.  Omaha  Street  R.  Co.  v.  Craig,  39 
Neb.  601  (58  N.  W.  209);  (1896)  Omaha 
Street  R.  Co.  V.  Martin,  48'Neb.  65  (66  N. 
W.  1007). 

190.  (1895.)  Whether  the  natural  con* 
nectlon  of  events  is  maintained  or  Inter- 
rupted by  the  Introduction  of  a  new  and  in- 
dependent cause  Is  usually  a  question  of 
fact  and  not  of  law.  St.  Joseph  d  Q.  I.  R. 
Co.  V.  aedge,  44  Neb.  448  (62  N.  W.  887). 

191.  (1897.)  It  is  errop  for  a  court  to 
state  to  a  Jury  a  circumstance  or  group  of 
circumstances  as  to  which  there  has  been 
evidence  on  the  trial,  and  Instruct  that  they 
amount  to  negligence.  Village  of  CulJfertson 
V.  Hoimag,  60  Neb.  229  (69  N.  W.  853). 

192.  (1897.)  On  a  question  of  negligence 
where  there  is  a  conflict  in  the  evidence  or 
the  facts  are  left  in  dispute,  on  fair  minds 
ml^t  draw  different  inferences  or  conclu- 
sions from  the  facts  proved,  it  should  be 
submitted  to  tbe  Jury;  but  where  the  facts 
are  undisputed  or  there  Is  no  conflict  in  the 
evidence,  and  but  one  reasonable  inference 
can  be  drawn  from  the  facts,  the  question 
Is  one  for  the  court.  Guthrie  v.  Missouri  P. 
R.  Co.,  51  Neb.  746  (71  N.  W.  722). 

193.  (1899.)  Where  there  Is  no  conflict 
in  the  evi-dence,  and  but  one  reasonable  In- 
ference can  be  drawn  from  the  facts,  tbe 
question  of  negligence  is  for  the  court. 
Bradv  V.  Ohict^o,  St.  P.,  M.  4  0.  B,  Co.,  ^9 
Neb.  233  (80  N.  W.  809). 


194.  (1903.)  Unless  the  inference  of 
negligence  from  tbe  conduct  of  a  party  is 
00  direct  and  immediate  as  to  be  within  the 
common  and  universal  experience  of  man- 
kind, the  court  may  not  instruct  the  jury 
that  he  was  negligent  as  a  matter  of  law. 
Hafsek  V.  Chiatgo,  B,  Oi  Q.  B.  Oo^  68  Neb. 
639  (94  N.  W.  609). 

195.  )  (1903.)  It  is  only  where  the  facts 
are  not  in  controversy  or  the  evidence  Is  of 
such  a  character  as  but  one  rational  inf«^ 
ence  can  be  drawn  therefrom  that  the  court 
Is  warranted  In  determining  the  question  of 
negligence  as  a  matter  of  law.  Chicago,  B. 
d  Q.  R.  Co.  V.  VFinfrey,  67  Neb.  13  (93  N. 
W.  526). 

196.  (1893.)  It  Is  the  setUed  rule  In  tfaU 
state  that  where  different  minds  may  draw 
different  inferences  from  tbe  same  state  of 
facts,  as  to  whether  such  facts  establish 
negligence.  Is  a  proper  question  for  the 
Jury  and  not  for  the  court  But  tliat  rale 
iB  subject  to  the  qualification  that  the  infer 
ence  of  negligence  must  be  a  reasonable  one. 
Where  it  is  impossible  to  Infer  ne^lgence 
from  tbe  established  facts  without  reason- 
ing Irrationally  and  contrary  to  common 
sense  and  the  experience  of  average  men,  it 
is  not  a  question  for  the  Jury,  and  the  court 
should  direct  a  wdict  for  the  defendant 
Chicago,  B.  d  Q.  R.  Co.  v.  Landauer,  36  Neb. 
642  (54  N.  W.  976). 

197.  (1906.)  In  an  action  wherein  tbe 
plaintiff  seeks  to  recover  damages  on  ac- 
count of  an  injury  alleged  to  have  been  sus- 
tained because  of  the  negligent  acts  of  the 
defendant,  where  It  appears  from  the  nn- 
disputed  evidence  that  the  plaintiff  was 
guilty'  of  the  neglect  of  a  clear  legal  duty 
and  that  his  own  negligence  was  the  proxi- 
mate cause  of  the  Injury,  the  question  pre- 
sented Is  one  of  law  for  the  court  and  not 
for  a  jury.  Chicago,  B.  d  Q.  R.  Co.  v. 
Schwanenfeldt,  75  Neb.  80  (105  N.  W.llOI), 

——Proximate  cause  of  injury. 

198.  (1897.)  The  question  of  what  wss 
the  proximate  cause  of  an  injury  is  gen- 
erally a  question  of  fftct  to  be  settled  by  the 
Jury.  l7fifon  P.  B.  Co.  v.  Evans,  52  Neb.  50 
(71  N.  W.  1062). 

199.  (1902.)  An  Instruction  confining 
the  plaintiff's  recovery  to  the  results  of  neg- 
ligence in  the  specific  acts  alleged,  and  di- 
recting the  Jury  to  consider,  other  acts  it 
other  times  and  places  only  as  bearing  upon 
the  acts  and  Injury  complained  of  in  con- 
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nectton  with  the  other  Instnictlons,  Is  not 
to  narrow  unduly  the  Issues,  nor  to  prevent 
the  showing  of  any  negligmce  directly  con- 
nected with  and  tending  to  cause  the  Injury. 
<yDonnett  v.  Chicago,  R.  I.  A  P.  B,  Co.,  65 
Neb.  612  (91  N.  W.  566). 

200.  (1904.)  Where  the  proximate  cause 
of  an  injury  depends  upon  a  stale  of  facts 
from  which  different  mlncU  mlg^t  reason- 
ably draw  different  inferences.  It  is  a 
proper  question  for  the  consideration  of  a 
Jury.  Lincoln  Traction  Co.  v.  Heller,  72 
Neb.  127  (100  N.  W.  197).  - 

201.  (1905.)  Where  the  proximate  cause 
of  an  injury  depends  upon  a  state  of  facts 
from  which  different  minds  might  reason- 
ably draw  different  inferences,  it  Is  a  proper 
Question  for  the  consideration  of  a  Jury. 
Chicago,  B.  Q.  B.  Co.  v.  Barley,  74  Neb. 
462  (104  N.  W.  862). 

^—Directing  Terdiet. 

202.  (1894.)  Whether  such  facts  are 
shown  as.  In  view  of  conflicting  evidence, 
will  sustain  or  defeat  a  recovery.  Is  not 
within  the  province  of  a  trial  Judge  to  in- 
struct a  Jury.  Union  P.  B,  Co.  v.  Cobb,  41 
Neb.  120  (59  N.  W.  355). 

203.  (1S95.)  When  the  evidence  is  In- 
sufllclent  to  sustain  a  verdict  for  plaintiff, 
it  Is  proper  practice  for  the  trial  court  to 
direct  a  verdict  for  d^endant.  Dehning  v. 
Detroit  Bridge  A  Iron  Worib*.  46  Neb.  556 
(65  N.  W.  186), 

204.  (1896.)  A  company  maintaining  a 
bathing  resort  and  letting  out  Its  privUeges 
to  the  public  for  hire  is  hound  to  take  such 
precautions  for  the  safety  of  bathers  as  a 
person  of  ordinary  prudence  would  take 
under  the  circumstances;  and  whether  or 
not  proper  precautions  have  been  taken  Is 
ordinarily,  like  other  questions  of  negll- 
gence,  a  auestion  of  fact  Accordingly, 
where  such  a  company  was  notified  of  a 
bather's  disappearance  so  soon  after  he  had 
been  seen  as  to  warrant  the  Inference  that 
an  immediate  search  in  the  water  would 
liave  resulted  in  his  rescue  before  death,  and 
the  company  had  no  one  present  to  watch 
bathers  and  rescue  those  in  danger,  and  such 
agents  of  the  eomt»ny  as  were  present  failed 
to  make  a  search  in  the  water  for  the  miss- 
ing man,  it  was  erroneous  to  instruct  the 
Jury  to  return  a  verdict  for  the  defendant. 
Brotherton  v.  Manhattan  Beach  Improve- 
ment Co.,  48  Neb.  563  (67  N.  W.  479;  58 
Am.  St  Rep.  709;  33  L.  R.  A.  698). 

88 


205.  (1897.)  In  a  suit  for  negligence 
where  plaintiff's  undisputed  evidence  is  l:i 
sufflcient  to  warrant  an  Inference  of  negli- 
gence, a  verdict  should  be  directed  for  de- 
fendant BckJunS  V.  Chicago,  Bt.  P.,  M.  cC  0. 
R.  Co.,  62  Neb.  729  (73  N.  W.  224). 

206.  (1897.)  In  a  suit  against  a  bath- 
house company  the  court  erred  In  directing 

a  verdict  for  the  company,  where  it  faileii 
to  search  for  a  missing  bather-  when  notifie<l 
of  his  disappearance  In  time  to  rescue  him. 
Brotherton  v.  Manhattan  Beach  Improve- 
ment Co.,  50  Neb.  214  (69  N.  W.  757). 

207.  (1900.)  Where,  In  an  action  for  per- 
sonal injury,  evidence  clearly  establishes 
contributory  n^ligence,  it  is  proper  to  di- 
rect a  verdict  yebraska  Telephone  Co.  v. 
Jonet,  59  Neb.  510  (81  N.  W.  435).  [Rehear- 
ing.  60  Neb.  396.] 

208.  (1904.)  When  an  allegation  of  neg- 
ligence is  unsupported  by  any  competent 
testimony,  it  should  not  be  given  in  an  In- 
struction to  the  Jury.  Western  Mattress  Co. 
V.  Oatergaard,  71  Neb.  575  (101  N.  W.  834). 

Instructions. 
—  In  general. 

209.  (1891.)   A  single  paragraph  of  an 

Instruction  need  not  state  all  the  elements 
of  negligence  and  contributory  negligence, 
it  being  sufflcient  if  such  elements  are 
plainly  presented  to  the  Jury  in  the  charge 
taken  as  a  whole.  City  of  Omaha  v.  Ayer, 
32  Neb.  375  (49  N.  W.  445). 

210.  (1894.)  Instructions  in  an  action 
to  recover  for  injuries  to  a  horse  and  buggy, 
driven  by  plaintiff,  by  reason  of  running  into 
a  barbed  wire  fence  that  encroached  in  the 
highway,  held  to  have  been  properly  giveii 
and  rejected.  Young  v.  Bage,  42  Neb.  87  (60 
N.  W.  313). 

211.  ( 1895. )  In  an  action  to  recover 
damages  for  personal  injuries  It  is  not  in 
general,  erroneous  to  refuse  Instructions  di- 
recting the  attention  of  the  Jury  to  special 

facts  as  demanding  greater  care  than  usual, 
where  the  court  gave  correct  instructions 
as  to  negligence  and  contributory  negli- 
gence. Chicago,  B.  d  Q.  R.  Co.  v.  Putnam, 
45  Neb.  440  (63  N.  W.  826). 

212.  (1896.)  It  Is  error  to  submit  to  the 
Jury  an  Issue  of  negligence  not  raised  by  a 
pleading  of  specific  facts.  Omaha  d  R.  Y. 
R.  Co.  V.  Wright,  47  Neb.  886  (66  N.  W. 
842).  [Overruled  on  rehearing.  49  Neb. 
456.1 
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213.  (1S96.)  While  it  Is  not  generally 
proper  to  group  together  certain  facts  and 
state  to  the  Jury  that  If  they  are  found  to 
exist  they  constitute  negligence,  still  it  Is 
not  reversible  error  to  do  so  provided  the 
facts  so  stated  are  such  as  to  induce  an  In* 
ference  of  negligence  In  all  reasonable 
minds.  Omaha  d  Council  Bluffs  R.  Co.  v. 
LeviMton,  49  Neb.  17  (67  N.  W.  887). 

214.  (1902.)  In  an  action  against  a  rail- 
road  company  for  injuries  received  by  a 
child  while  playing  around  a  turntable  on 

defendant's  premises,  the  instructions  ten- 
dered by  defendant  examined  and  held  prop- 
erly refused.  OMcaffo,  B.  A  Q.  R.  Co.  v. 
Krai/enltuM,  65  Neb.  889  (91  N.  W.  880). 

216.  (1902.)  Where  plaintlfTs  evidence, 
if  believed,  warrants  an  instruction  as  to 
the  effect  of  "sudden  and  unexpected  dan- 
ger," it  Is  not  error  to  give  such  instruc- 
tion in  proper  tenns.  Union  P.  R.  Co.  v. 
Rusicka,  65  Neb.  621  (91  N.  W.  643;  101 
Am.  St.  Rep.  614). 

216.  (1902.)  Ordinarily,  the  question  of 
negligence  is  one  of  fact  for  the  Jury,  to  be 
determined  from  all  the  facts  and  circum- 
etances  shown  in  evidence,  and  It  is  error 

for  the  court  to  group  certain  facts  In  evi- 
dence together,  and  instruct  the  Jury  that 
they  constitute  negligence.  Chicago,  B,  Q. 
R.  Co.  V.  Eravenhuhl,  65  Neb.  889  (dl  N. 
W.  880). 

KegHgeace  in  general. 

217.  (1881.)  An  instruction  by  which 
the  Jury  are  in  effect  told  that  if  they  Iw* 
lieved  from  the  evidence  that  "the  said  de- 
fendant owned  and  used  the  said  turn-table 
in  an  open  and  exposed  public  place,  without 
any  enclosure  or  fastening  or  precaution 
wliatever  to  prevent  thoughtless  children 
from  going  upon  and  playing  with  the  same, 
and  that  said  tuni-tahle  was  a  ponderous 
and  dangerous  machine  calculated  to  Induce 
thoughtless  and  meddlesome  children  to  go 
upon  and  play  with  the  same,  and  that  the 
defendant  liad  notice  of  these  facts  and 
neglected  to  take  the  neressary  steps  to  In- 
close, fasten,  or  guard  the  same  so  as  to 
prevent  children  from  going  upon  and  play- 
ing with  said  turn  table."  etc.,  they  should 
find  that  the  defendant  was  guilty  of  negli- 
gence. Is  erroneous  as  taking  questions  of 
fact  from  the  Jury.  Atchison  N.  R.  Co.  v. 
Batlev,  11  Neb.  332  (9  N.  W.  50). 

218.  (1884.)  An  Instruction  as  follows: 
"Before  plaintiff  can  recover,  you  must  be 


satisfied  by  a  preponderance  of  evidence  that 
the  defendant  owned  and  was  operating  tbe 
locomotive  boiler  and  engine  thereto  at- 
tached at  the  time  of  tbe  alleged  ^plosion; 
that  there  was  an  explosion  of  said  holler 
by  reason  of  negligence  on  tlie  put  C  de- 
fendant, and  that  this  plaintiff  was  dam- 
aged by  reason  ct  said  ezploaion,"  Iteid, 
not  erroneous  when  taken  In  connection 
with  other  Instructions  given  to  the  Jury. 
Bioux  City  d  P.  R.  Oo.  v.  Finlayson,  16  Neh 
678  (20  N.  W.  860;  49  Am.  Rep.  724). 

219.  (1885.)  The  use  of  the  terns, 
"slight  negligence"  and  "slight  want  of  or- 
dinary care,"  in  an  instruction  to  a  jury  la 
a  negligence  action  which  Is  not  defended 
on  the  grounds  of  contributory  negligence  is 
not  error.  City  of  Lincoln  v.  QilHlan,  IS 
Neb.  114  (24  N.  W.  444).  [See  Omaha 
Street  R.  Co.  v.  Craig,  39  Neb.  601.] 

220.  (1885.)  An  Instruction  that  if  the 
defendant's  "negligence  contributed  In  a 
large  degree,  along  with  the  act  of  God.  in 
causing  the  loss  sustained  by  the  plaintiff, 
It  (the  defendant)  would  be  liable  in  dam- 
ages for  the  additional  damages  sustained 
by  the  plaintiff  hy  reason  of  such  ne^I- 
gence,"  Is  not  erroneous.  iSepublican  F.  R. 
Co.  V.  finfe,  18  Neb.  89  (24  N.  W.  691). 

221.  (1888.)  In  an  action  for  damages 
caused  by  a  prairie  fire  claimed  to  have 
been  caused  by  defendant's  negligence,  ao 
Instruction  "The  law  of  Nebraska  makes  It 
a  misdemeanor  for  persons  to  n^Ilgently 
or  carelessly  set  on  fire  any  prairie  in  any 
part  of  this  state.  Tou  are  further  in- 
structed that  everyone  has  a  right  to  pre- 
sume that  no  one  will  be  guilty  of  a  mis- 
demeanor, and  is,  therefore,  under  no  ob- 
ligation to  anticipate  such  negligence  to 
guard  against  it;  therefore  if  you  find  thst 
the  defendant  or  his  agent  did,  negligently 
or  carelessly,  set  flre  to  the  prairie,  and  tbtt 
such  fire  burned  the  plaintiff's  hay,  tbe 
defendant  would  be  liable  for  the  damage, 
notwithstanding  you  might  find  from  tbe 
evidence  the  further  fact  that  the  plalnlilf 
had  not  sufficient  fire-guard  around  tbe 
stacks,  unless  the  plaintiff  neglected,  after 
he  discovered  the  fire,  to  use  all  reasonable 
means  wllhin  his  power'to  prerent  the  In- 
jury therefrom,"  is  not  erroneous.  Powen 
V.  Craig,  22  Neb.  621  (35  N.  W.  888). 

222.  (1893.)  It  Is  not  error  to  omit  from 
an  Instruction,  in  an  action  for  injuries  re- 
sulting from  driving  Into  a  water  trench  In 
the  night  time,  in  which  the  court  says  m 
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unbanicaded  ditch  is  evideoce  of  negligence, 
a  deflnition  of  a  sufficient  barricade.  Amer- 
ican Water-Works  Co.  v.  Dougherty,  87  Neb. 
373  (55  N.  W.  1061). 

223.  (1894.)  Such  expressions  as  "slight 
negligence"  and  "slight  want  or  ordinary 
care"  should  never  be  used  in  instructions 
to  juries,  as  such  expressions  tend  to  ob- 
scure and  confuse  what  should  be  stated  In 
plain  and  concise  language.  Omaha  Street 
R.  Co.  V.  Craig,  39  Neb.  601  (58  N.  W.  209). 

224.  (1897.)  Such  expresslims  as  "slight 
nesUgenee"  and  "slli^t  want  of  ordinary 
care"  ahouid  not  be  used  in  Instructions,  as 
they  tend  to  obscure  and  confuse  what 
should  be  stated  in  plain  and  concise  lan- 
guage. TiUage  of  Culbertson  v.  Hollidaif, 
50  Neb.  220  (69  N.  W.  853). 

225.  (1903.)  Touth  and  inexperlmce  be- 
ing inherent,  and  not  the  result  of  careless- 
ness or  negligence,  it  is  not  error  to  state, 
in  an  instruction  In  an  action  for  personal 
Injuries,  that  if  plaintiff,  "because  of  his 
youth  and  inexperience,  failed  to  appreciate 
the  danger."  without  adding,  "or  by  the  use 
of  reasonable  care  on  his  part  could  or  would 
not  have  known  it."  Ittner  Brick  Co.  v. 
Killian,  67  Neb.  689  (93  N.  W.  961). 

 Contributory  negligence. 

226.  (1882.)  If  an  instruction  to  a  Jury 
on  the  subject  of  plaintiff's  contributory 
negligence  in  the  loss  of  goods  at  an  Inn, 
mentions  as  evidence  of  such  negligence 
matters  tliat  are  not  so,  it  is  prejudicial 
error.  Dunbier  v.  Day,  12  Neb.  696  (12  N. 
W.  109). 

227.  (1888.)  An  instruction  that  defend- 
ant is  liable  if  the  accident  happened  "solely 
in  conseQuence  of  negligence"  on  his  part 
need  not  contain  a  proviso  that  he  would 
not  be  liable  if  there  were  contributory  neg* 
llgence.  Hotel  Atsociation  v.  Walter,  23 
Neb.  280  (36  N.  W.  561). 

228.  (1898.)  An  instruction  that  "con- 
tributory negligence  Is  b&aed  upon,  and  pre- 
supposes, the  negligence  of  the  defendant, 
and  cannot  exist  without  some  negligence 
on  defendant's  part,"  criticised,  but,  in  view 
of  the  issues,  held  not  prejudicial,  if  erroue- 
ous.  Union  Stock-Yarde  Co.  v.  Ooodtoin,  57 
Neb.  138  (77  N.  W.  357). 

229.  (1898.)  An  Instruction  that  a 
claimant  for  damages  because  of  personal 
injuries,  to  avoid  the  Imputation  of  contrib- 
utory negligence,  was  required  to  use  only 
such  care  as  a  reasonable  and  prudent  per- 


son would  exercise  under  the  same  circum- 
stances, held,  to  excuse  an  omission  to  de- 
fine ordinary  care  and  diligence  prescribed, 
as  required  In  another  instruction  with  ref- 
erence to  contributory  negligence.  Omaha 
Street  R.  Co.  v.  Emminger,  57  Neb.  240  (77 
N.  W.  675). 

230.  (1900.)  An  instructltm  on  contrib- 
utory negligence  examined,  and,  although 
technically  Incorrect,  held  to  be  without 
prejudice.  Missouri  P.  R.  Co.  v.  Fox,  60 
Neb.  531  (83  N.  W.  744). 

231.  (1900.)  An  instruction  regarding 
contributory  negligence  may  be  properly  re- 
fused, when  It  in  effect  states  that  contrib- 
utory negligence  would  be  imputed  to  an  In- 
dividual who  did  not  exercise  the  greatest 
care  and  caution  that  an  ordinarily  prudent 
man  would  exercise  under  like  circumstan- 
ces, and  when,  grouping  a  number  of  acts 
together,  It  calls  attention  to  facts  and  cir- 
cumstances to  be  considered,  of  which  there 
is  no  proof  of  negligence,  and  omits  an  im- 
portant fact  connected  with  the  transaction 
to  which  It  relates.  Missouri  P.  B.  Co.  v. 
Fox,  60  Neb.  531  (83  N.  W.  744). 

232.  (1900.)  Where  an  instruction  on 
contributory  negligence  Is  given,  which  re- 
quires a  greater  degree  of  care  and  caution 
to  be  exercised  than  is  necessary  under  the 
true  rule,  Uie  giving  thereof  is  not  prejudi- 
cial to  the  party  alleging  contributory  negli- 
gence. Missouri  P.  R.  Co.  V.  Fox,  60  Neb. 
531  (83  N.  W.  744). 

233.  (I903.)  Erroneous  instructions  on 
the  subject  of  contributory  negligence  are 
without  prejudice  If  the  plaintlfTs  evidence 
does  not  disclose  contributory  negligence 
and  no  evidence  sufficient  to  establish  it  was 
adduced  by  the  defendant.  City  of  South 
Omaha  v.  Fennell,  4  Unof.  427  (94  N.  W. 
632). 

234.  (1903.)  It-  may  be  said  generally 
that  when  a  person  whose  conduct  is  being 

considered  has  not  been  called  upon  sud- 
denly and  unexpectedly  to  choose,  without 
time  for  deliberation,  between  two  or  more 
ways  of  escaping  from  Imminent  dnager, 
and  his  course  is  such  that  its  probable  con- 
sequences may  be  predicted  from  the  com- 
moa  and  general  experience  and  observation 
of  ordinarily  sane  and  prudent  men,  and 
when,  moreover,  there  are  not  present  other 
circumstances  tending  to  obscure  the  usual 
and  direct  connection  between  the  cause  and 
effect  or  to  disturb  the  ordinary  relation 
between  antecedent  and  consequent;  when. 
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In  short,  from  want  of  any  more  definite 
phrase.  It  may  .be  said  that  "common  sense" 
would  have  been  sufficient  to  have  assured 
him  of  safety  or  warned  him  of  danger,  the 
question  whether  he  was  negligent  is  one  of 
law  for  the  court  and  not  one  of  fact  for  the 
jury.  Chicago,  B.  A  Q.  R.  Co.  v.  LUIetft  4 
Unof.  286  (93  N.  W.  1012). 

236.  (1908.)  Under  Uie  clrvumstanoes  of 
this  case  the  gtving  of  an  Instruction  as  to 
ootttrihutory  negllgenoe,  which  ttiera  la  no 
evidenco  to  support,  held  prejudicial  error. 
OHngan  v.  Ditmn  County^  74  Neb.  807  (106 
N.  W.  710). 


U>ERS.  1 3a 

NEGOTIABLE  INSTRUMENTS. 

See  Billt  and  Notes, 

Werehoose  receipts,  see  WareJumemen, 
II 7-10. 

NEGRO. 

Right  to  serve  on  Jury,  see  Civil  Rightt, 
81. 

NEWLY  DISCOVERED  EVIDENCE 

Oronnd  for  new  trial,  seff  Veto  Trial,  {{7S- 
109. 

Qround  for  new  trial  in  criminal  casea, 
see  Crimiiua  Late,  |8  86S-877. 


NEWSPAPERS. 

ANALYSIS. 
Publication  of  notices,  |8  l-Sa. 
Designation  or  selection  by  public  bodies,  ||  ^  7. 
Proof  of  legal  eharacter^  §8  7-8a. 
Compensation  for  publication,  3  9. 


Cboss-Refebences. 
Contempt  of  court  for  publishing  matter 
relating  to  pending  proceedings,  see  Con- 
tempt, 1814-18. 

Circulation  of  newspaper  publishing  libel, 
see  Libel  and  Slander,  8  S  135-137. 

Sufficiency  of,  for  publication  of  notice 
for  IlQuor  license,  see  Iittoxioating  Liquort, 
88  63-77. 

Opinion  of  cause  formed  from  reading 
newspaper  accounts  as  disqualifying  Juror, 
see  Jury,  88  227-239. 

Publication  of  notices. 

1.  (1898.)  Whether  several  editions  of 
a  dally  paper  In  which  notice  of  application 
for  a  license  is  published,  are  separate  and 
distinct  publications  Is  a  question  of  fact, 
to  be  detennined,  in  th.e  first  Instance,  by 
the  license  board.  Feil  v.  Kitchen  Bros. 
Hotel  Co.,  57  Neb.  22  (77  N.  W.  344). 

2.  (1898.)  Where  the  matter  published 
in  each  of  two  editions  of  a  daily  pai>er  is 
not  substantially  the  same,  and  each  edition 
has  a  different  heading  or  name,  and  is  sent 
to  a  different  list  of  subscribers,  notice  of 
an  application  for  liquor  license  is  required 
to  be  Inserted  In  but  one  edition  thereof 
dally  for  the  requisite  length  of  time,  and  Its 
circulation  alone  Is  to  be  considered  In  de- 
termining wheUier  the  proper  newspaper 
■waa  selocted.  feil  v.  Kitchen  Broa.  Hotel 
Co.,  B7  Neb.  22  (77  N.  W.  344). 


3.  (1900.)  The  principal  distlngnlshlflg 
feature  of  a  newspaper,  in  contemplation  of 
the  statute,  is  that  It  be  a  publicaUon,  ap- 
pearing at  regular  or  almost  regular  in- 
tervals, at  short  periods  of  Ume,  as  daily 
or  weekly,  usually  In  sheet  form,  and  con- 
taining news;  that  Is,  reports  of  recent  oc- 
currences, political,  social,  mor^,  religious 
and  items  of  a  varied  character^  both  locsi 
or  foreign.  Intended  for  the  Information  of 
the  general  reader.  HaTucom.  v.  Meyer.  60 
Neb.  68  (82  N.  W.  114;  83  Am.  SL  Rep.  507; 
48  L.  R.  A,  409);  (1901)  Tumey  v,  Blom- 
Strom,  €2  Neb.  616  (87  N.  W.  339). 

30.  (1900.)  Evidence  examined,  and  found 
that  the  Omaha  Mercury  is  a  weekly  pub- 
lication, circulating  among  various  cl«ss« 
of  people  within  the  county  and  state;  that 
Its  printed  matter  consists  principally  of 
legal  notices  and  information  regarding  the 
courts,  and  of  legal  matters  In  general,  and 
also  advertising  of  a  miscellaneous  char- 
acter, literature  of  a  general  kind,  and  a 
limited  amount  of  general  news  of  cin^ 
rent  events  is  a  newspaper  within  thp 
meaning  of  section  497  of  the  code  of  civil 
procedure;  that  the  fact  that  it  also  makes 
a  specialty  of  some  particular  class  of  bnsi- 
nesB,  and  conveys  intelligence  of  particular 
Interest  to  those  mgaged  in  such  bDsiness, 
will  not  thereby  deprive  It  of  its  general 
classification  as  a  newspaper  wlthlo  the 
meaning  of  the  statute.  Hanscom  v.  Meyer. 
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€0  Neb.  6S  (82  N.  W.  114;  85  Am.  St.  Hep. 
507;  48  L.  R.  A.  409). 

4.  (1901.)  Record  examined,  and  held 
that  the  Nebraska  Legal  News  is  a  news- 
paper within  the  meaning  of  section  497  of 

the  code  of  civil  procedure.  Turney  v.  Blom- 
Strom.  62  Neb.  616  (87  N.  W.  339). 

5.  (1904.)  A  newspaper  having  the 
requisite  publication  and  circulation  la 
Douglas  county,  required  by  law,  the  fact 

that  it  Is  an  ezpoDeot  of  socialistic  doc- 
trines, does  not  avoid  or  render  unlawful 
a  publication  of  notice  in  It  Michigan  Mu- 
tual Life  In*.  Co.  v.  Klatt,  6  Unof.  805  (98 
N.  W.  436). 

5a.  (1906.)  The  Omaha  Dally  Record  Is 
a  "newspaper."  within  the  meaning  of  sec- 
tion 497  of  the  code.  Merrill  v.  Conrojf,  77 
Neb.  228  (109  N.  W.  175). 

Designation  or  selection  by  public  bodies. 

6.  (1906.)  Where  the  county  board  acta 
in  good  faith,  on  conflicting  evidence,  in  de* 
termlning  In  which  of  two  rival  newspapers 
the  delioquent  tax  list  shall  be  published, 
a  court  of  equity  will  not  Interfere  by  in- 
junction to  restrain  on  control  Its  action. 
Oetzschmann  v.  County  Commisaioners  of 
Douglas  Countv,  76  Neb.  648  (107  N.  W. 
987). 

6o.  (1907.)  Where  a  board  of  county 
commissioners  enters  into  a  contract  with 
a  newspaper  of  general  circulation  for  the 
publication  of  legal  advertisements  for  a 
year,  and  for  succeeding  years  recognizes 
and  deals  with  it  as  the  official  paper  of 
tbe  county,  such  paper  is,  for  the  purpose 
of  publlcatioi  of  notices  of  tax  sales,  a 


paper  "designated  by  the  board  of  county 
commissioners,"  as  required  by  section  109, 
article  I,  chapter  77,  Compiled  Statutes  1897. 
Continental  Trust  Co.  v.  Link,  79  Neb.  29 
(112  N.  W.  352). 

Proof  of  legal  character. 

7.  (1902.)  Objections  that  the  newspa- 
PM>  in  which  a  notice  of  a  judicial  sale 
was  published  was  a  semi-weekly  paper,  in- 
stead of  a  weekly,  cannot  be  sustained  with- 
out proof  sufficient  to  overcome  the  pub- 
lisher's affidavit  that  the  paper  is  Issued 
once  a  week.  Mallory  v,  Patterson,  63  Neb. 
429  (88  N.  W.  686). 

8.  (1902.)  In  the  absence  of  a  showing 
to  the  contrary  the  affidavit  of  tbe  pub- 
Usher,  that  the  newspaper  was  one  of  gen- 
eral circulation  In  the  county,  is  sufficient 
to  eetabllsta  the  fact  that  the  newspaper 
was  a  l^al  newspaper.  Bourfce  v.  Bommert, 
3  Unof.  761  (92  N.  W.  990). 

8a.  (1907.)  Omaha  Bee  held  to  be  a 
newspaper  sufficient  in  which  to  publish  no- 
tice of  tax  sales.  Continental  Tnttt  Co.  v. 
Link,  79  Neb.  29  (112  N.  W.  352). 

Compensation  for  publication. 

9.  (1884.)  A  printer  publishing  a  notice 
required  to  be  published  by  section  28  of 
the  revenue  law,  is  entitled  to  such  com- 
pensation tberafor  as  may  be  agreed  upon 
by  such  printer  and  the  person  desiring 
such  publication.  If  no  compensation  has 
been  agreed  upon,  then  sudi  printer  is  en- 
titled to  a  fair  compensation  for  such  print- 
ing and  publication,  to  be  alleged  and  proved 
as  in  other  cases.  Swan  v.  Huae  cG  Son, 
15  Neb.  466  (19  N.  W.  606). 
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I.  KATUBE  AHS  SCOPE  OP  BEMBDY. 
In  general,  ||  1, 8. 
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IMscretion  of  court,  SS  7,  8. 
Estoppel  or  waiver  affecting  right,  SS  9-14, 
Effect  of  application  for  new  trial,  §8  15, 10, 
Statutory  new  trial  as  of  rlgh^  (  17. 

H.  OBOXTHBS. 

(A)  Errors  and  irregularities  In  general. 

Iiimitaticai  to  statutory  groonds,  fl  18, 19; 
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Baling  on  motion  to  ratax  coatB,  }  26. 

Voceasity  of  objectionB  and  exceptions  at  trial,  ||  27, 28. 
Verdict  or  findings  contrary  to  law  or  evidence. 

Verdict  contrary  to  law  or  instructions,  Sg  28,  30. 

Verdict  contrary  to  evidence,  §§  31-34. 

Inadequacy  of  damages,  Sf  35-37. 
<C)  Surprise,  accident,  Inadvertence,  or  mistake. 

Power  and  duty  o£  court  in  general,  ||  38, 39. 

Amendment  of  pleading,  S  40. 

Absence  of  party  or  counsel,  St  41 -tf. 

Neglect  of  counsel,  H  50, 61. 

Evidence  In  general,  {{  52-66. 

Deprlval  of  right  of  x«view,  {{  67, 68. 

Loss  of  flies  or  inability  to  procure  tnuueiipt,  f  |  68-71. 

necessity  for  objection  or  appUeatloa  for  relief  at  trial,  1 72. 
(p")  Newly  discovered  evidence. 

Power  and  duty  of  court  in  general,  SS  73, 74. 

Diligence  in  proooring  ovidenc^  H  76-84. 

Ibtsrlallty  and  competency,  II 85-88. 

Cnmnlatlve  widened  ||  89-86. 

Boffleleney  and  probable  effect,  II 97-109. 

m.  PB00BEBZH08  TO  FBOCUBB  NBW  TW.TATi 
Mode  and  form  In  general,  SI  110,  111. 
Joint  application%  SI  112-116'. 

Court  or  jodga  to  whi<di  application  may  be  mada^  U  117-121. 

Jurisdiction  of  appUeatlon,  81 122,  124. 

Bequisltes  of  motion  in  general,  SS  1S6-180. 

Assignment  of  errors,  §S  131-142. 

Time  for  application,  §g  143-lSS. 

—^—Amendment  of  motion,  SI  156-168. 

AiBdavits  in  general,  H  169-161. 

Affidavits  and  testimony  of  jurors,  S|  162-165. 

Affidavits  as  to  newly  discovered  evidence,  H  166-176, 

Notice  of  motion,  S  177. 

Dismissal  of  motion,  S  178, 

Time  for  hearing  and  decision,  SI  179-181. 

Bearing,  8  182. 

Deten&lnation  in  general,  ||  183-186. 
Order  for  ju^mont  Instead  of  new  trial,  %  188, 
Conditions  on  granting  new  trial,  1 187. 
Order  granting  or  refusing  new  trial,  1 188. 
Actions  for  new  trial,  S9  180,  lOa 
Limitations,  S  191. 

 Pleading,  SS  192-203. 

 Evidence,  1 204. 

IV.  FBOCEEDINOS  AT  NEW  TBIAL. 

Effect  of  proceedings  at  former  trial,  S  206. 

Cboss-Rbfebences.  Review  of  report  of  referee  on  motion  for 

In  criminal   prosecution,  see  Criminal  new  trial,  see  Jte/OFenoe,  SI  58-62. 
Late,  IS  856-901. 

In  prosecution  for  homicide,  see  Homi-  ^  ""^^^  ^  SCOPE  OT  BXMBDT. 

cide,  SS  238,  239.  ^  genoraL 

Effect  of,  on  execuUon.  see  BxeaUUm,  „  .il^^y^^J'^^  ^  *  ""^^ 
it  Ul-124  afford  the  court 

'*  an  opportunity  to  correct  errore  in.  Its  own 

In  JuaUco  court,  see  Jiuttou  iff  the  Peace,  proceedings  without  subjecting  parties  t» 
SI  181-18S.  the  expense  and  inoonvralence  of  appeal  or 
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petition  In  error.  Welter  v.  Kirkendall,  44 
Neb.  766  (63  N.  W.  35). 

2.  (1902.)  A  new  trial  Is  a  reconsidera- 
tion of  an  issnp  of  fact  State,  ea  rel. 
Wright,  V.  Savage,  64  Neb.  684  (90  N.  W. 
898). 

Causes  In  which,  new  trial  Is  authorized. 

3.  (1877.)  The  Jurisdiction  of  the  county- 
courts,  in  the  granting  of  new  trials,  is  the 
same,  and  no  greater,  than  that  given  to 
Justices  of  the  peace,  and  is  derived  from 
the  same  statute.  Cox  v.  Tyler,  6  Neb.  297. 

4.  A  justice  of  the  peace  has  no  author* 
ity  to  grant  a  new  trial  except  for  fraud, 

partiality,  or  undue  means.  (1877)  Cox  v. 
Tyler,  6  Neb.  297;  (1877)  Templin  v.  Sny- 
der, 6  Neb.  491;  (1888)  State,  ex  rel.  Car- 
ter, V.  King,  23  Neb.  540  (37  N.  W.  310). 

5.  (1896.)  A  petition  by  a  plalntitr  for 
a  new  trial,  under  section  602  of  the  code, 
should  be  denied,  where  he  did  not  state 
a  meritorious  cause  of  action  In  his  orig- 
inal petition  and  failed  to  allege  therein 
facts  sufficient  to  support  a  Judgment  in  his 
favor.  CHlcrett  v.  Nanther,  47  Neb.  68  (66 
N.  W.  16). 

6.  (1900.)  A,motlon  for  a  new  trial  la 
proper  only  where  there  has  been  a  trial 
of  an  issue  of  fact  on  the  pleadings.  Hor- 
ton  V,  State,  ex  rel.  HagAent  60  Neb.  701 
(84  N.  W.  87). 

Discretion  of  court. 

7.  (1886.)  Motions  for  a  new  trial  are 
addressed  to  the  sound  discretion  of  the 
court,  and  In  such  cases  a  decision  of  the 
district  court  in  granting  a  new  trial  will 
not  be  reversed  unless  there  has  been  an 
abuse  of  such  discretion.  Sang  v.  Been, 
20  Neb.  365  (30  N.  W.  258);  (1904) 
Kleutsch  V.  Security  Mutual  Life  Int.  Co., 
72  Neb.  76  (100  N.  W.  139). 

8.  (1905.)  The  supreme  court  will  not 
lightly  Interfere  with  the  trial  court  in 
granting  a  new  trial.  Citg  of  Omaha  v. 
Crocleer,  73  Neb.  240  (102  N.  W.  469). 

Estoppel  or  waiver  afEecting  right. 

9.  (1886.)  Taking  stay  of  execution  is 
a  waiver  of  the  right  to  apply  fon  a  new 
trial.  Banks  v.  Hitchcock,  20  Neb.  316  (30 
N.  W.  56). 

10.  (1898.)  A  party  who  has  Induced  the 
court  to  permit  him  to  open  and  close  the 
trial  by  representing  that  there  was  only 
one  lasne  of  fact  for  decision  cannot,  after 
•n  adverse  vwdict,  recede  from  his  position 


and  obtain  a  new  trial  on  the  ground  that 
there  were  other  questions  of  fact  which 
should  liave  been  submitted  to  the  Jury. 
Home  Fire  Ins.  Co.  v.  Decker,  55  Neb.  346 
(75  N.  W.  841). 

11.  (1898.)  Where  the  defeated  party 
knew  of  misconduct  of  a  Juror  when  it  oc- 
curred, he  may  not  await  the  result  of  the 
trial  and  be  heard  for  the  first  time  to  com- 
plain in  his  motion  for  a  new  trial.  Nye 
<£  Schneider  Co.  v.  Snyder,  56  Neb.  754  (77 
N.  W.  118). 

12.  (1902.)  The  giving  of  a  supersedeas 
bond  for  the  purpose  ctf  an  appeal,  under 
section  677  of  the  code,  will  not  prevent 
the  district  court  from  ruling  upon  a  mo- 
tion for  a  new  trial,  theretofore  filed.  In 
order  to  enable  the  party  giving  such  bond 
to  prosecute  error,  should  he  so  elect  Arm- 
strong V,  Mayer,  69  Neb.  187  (95  N.  W. 
51). 

13.  (1903.)  A  party  having  knowledge 
of  facts,  during  the  trial  of  a  cause,  which 
be  claims  constitute  misconduct  on  the  part 
of  a  Juror,  must  make  the  same  known  to 
the  court  at  once,  and  have  the  matter 
promptly  disposed  of.  This  he  must  do  as 
a  matter  of  good  faith,  and  he  will  not 
be  permitted  to  withhold  such  knowledge 
from  the  court  during  the  trial,  allow  the 
case  to  be  submitted  to  a  Jury  and  thus 
speculate  upon  the  verdict  By  such  con- 
duct he  will  be  held  to  have  waived  his 
right  to  a  new  trial  on  that  ground,  unless 
he  satisfy  the  court  that  the  Juror,  as  a 
matter  of  fact,  was  prejudiced  against  hfm 
thereby,  and  could  not  render  a  fair  and- 
impartial  verdict  In  the  case.  Parkins  v. 
MissouH  P.  R.  Co.,  4  Unot.  1  (93  N.  W. 
197). 

14.  (1906.)  An  appeal  to  the  supreme 
court  without  the  execution  of  a  super- 
sedeas bond  Is  not  a  waiver  of  a  pending 
motion  for  a  new  trial  in  the  district  court 
and' it  does  not  derive  the  latter  court  of 
Jurisdiction  to  grant  the  motion.  Rice  v, 
Parrott,  76  Neb.  501  (107  N.  W.  840). 

rfCect  of  application  for  new  trial. 

15.  (1894.)  The  pendency  of  a  motion 
foit  a  new  trial  does  not  supwsede  a  de- 
cree or  Judgment  rendered  or  stay  the  es^ 
ecutlon  thereot  Ton  Dam  v.  Mengedoht, 
41  Neb.  526  (59  N.  W.  800). 

16.  (1905.)  If  a  party  who  contends  that 
a  court  has  no  Jurisdiction  over  his  person 
flies  a  motion  fw  a  new  trial,  he  therdiy 
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coDcedes  that  the  court  has  power  to  act. 

and  win  not  be  afterwards  heard  to  assert 
tbe  contrary.  Tootle-Weakley  MilUnerjf  Co, 
v:  Biningtlep^  U  Neb.  531  (105  N.  W.  85). 

Statutory  new  trial  as  of  right. 

17.  (1882.)  A  party  is  entitled  as  a 
matter  of  right  to  two  trials  In  an  action 
of  ejectment.  Oregory  v.  Lincoln,  13  Neb. 
352  (14  N.  W.  423). 

IL  OBOUNSS. 

DIsqualiflcation  (tf  Juror  as,  see  /ury, 

a  287-299. 

.Prejudice  of  Judge,  see  Judget,  $8 15-19. 
Declarations  contradictory  testimony,  see 
AduJterv,  $114,16. 

A.  Erron  and  Irregularities  In  Oeneral. 

Itimltation  to  statutory  grounds. 

18.  (1882.)  A  new  trial  can  only  be 
granted  after  judgment  for  specific  causes, 
which  must  be  assigned  in  the  motion  there* 
for.  Spencer  v.  TMatle.  13  Neb.  201  (13 
N.  W,  208). 

19.  (1895.)  A  new  trial  cannot  be  granted 
on  grounds  other  than  those  provided  by 
sUtuta  BU»6  V.  CtiUCh,  43  Neb.  287  (61 
N,  W.  616). 

Conduct  of  counsel  or  court. 

20.  (1886.)  A  new  trial  Is  not  author- 
ized by  law  on  account  .of  misconduct  of 
attorney  of  prevailing  party.  BuWa  v. 
Drake,  20  Neb.  167  (29  N.  W.  292). 

21.  (1888.)  New  trial  will  not  be  granted 
on  evidmce  superinduced  by  extrajudicial 
statem«its  by  tirial  Judge,  not  in  accord  with 
the  record  ot  proceedings  of  the  trial. 
Brooka  v.  Butcher,  24  Neb.  300  (38  N.  W. 
780). 

"22.  (1898.)  Where  in  an  action  for  dam- 
ages for  assault  and  battery  a  statement 
by  plaintifTs  counsel  that  plfdntllTs  bus* 
band  would  be  called;  that  he  was  very 
filck  aod  weak  and  he  could  not  tell  what 
might  happen  while  such  witness  was  on 
tbe  stand,  is  not  such  misconduct  as  will 
v/arraut  a  new  trial.  Barr  v.  Poat,  56  Neb. 
Ii98  (77  N.  W.  123). 

Submission  of  case  to  Jury. 

23.  (1902.)  If  the  trial  court  is  of  opin- 
ion that,  in  view  ot  plalntlfC's  evidence,  It 
erred  in  submitting  the  case  to  the  Jury 
and  should  have  directed  a  rerdict  for  the 
defendant,  the  proper  course  Is  to  grant  a 
new  trial.  Barge  v.  ffotlom,  66  N^.  666 
<91  N.  W.  628). 


Xiscondiiet  of,  or  affectiiig,  Jorors. 

What  constitutes  misconduct  of  ta  aiEec^ 
ing  Jury,  see  Trial,  SS  680-722. 

24.  (1895.)  "Misconduct."  as  use^  la 
the  provision  (Code,  sec  314)  for  new 
trials  in  civil  actions,  does  not  necessarily 
imply  an  evil  or  corrupt  motive  on  the 
part  of  the  jury  or  prevailing  party.  Chi- 
cago, 8t.  P,  M.  tE  0.  R.  Co.  V.  Dearer,  45 
Neb,  307  (63  N.  W.  790). 

25.  (1903.)  Where  It  appears,  by  an  no* 
disputed  showing  in  an  action  for  damages 
for  the  change  of  a  street  grade,  that  one 
of  the  jurors  had  prior  knowledge  of  tlie 
premises  Involved  In  the  controversy,  that 
he  based  his  own  conclusion  partly  thereon 
and  used  it  to  Influence  his  fellow  Jurors 
In  arriving  at  their  Terdiet,  the  latter  must 
be  set  aside.  Fall*  City  v.  Sperry,  68  Neb. 
420  (94  k  W.  629). 

Baling  on  motion  to  retax  eosta. 

26.  (1883.)  An  emmeoiu  orermllDg  by 
the  trial  court  of  a  motion  of  a  defendant 

for  a  retaxation  of  costs  In  a  case  is  not 
a  ground  for  setting  aside  the  verdict  of 
the  jury  and  granting  a  new  trial  in  the 
case.  Burlington  ^  M.  R.  R.  Co,  v.  BeelK, 
14  Neb.  463  (16  N.  W.  747). 

Necessity  of  objeetlona  and  «coeptloas  at 
trlaL 

27.  (1876.)  Where  the  motion  for  a 
new  trial  Is  based  upon  errors  in  the  ad- 
mission OP  rejection  of  testimony,  or  the 
ruling  Of  the  referee  upon  other  questions 
of  law  arising  before  him,  It  should  appear 
that  exceptions  wen  taken  at  tbe  time  the 
errors  occurred.  ^mp«on  v.  Oregg,  6  Neb. 
237. 

28.  (1896.)  Refusal  to  grant  a  new  trial 
was  sustained  in  the  appellate  court  in  a 
case  where  the  party  aggrieved  failed  to 
object  to  certain  testimony,  alleged  surprise, 
and  did  not  move  for  a  continuance.  JVc- 
Murtry  v.  Blake,  45  Neb.  213  (63  N.  W.  467). 

B.  Terdiet  or  Finding  Contrary  to  Law  or 
Erldencft 

Verdict  contrary  to  lav  or  Instructioni. 

29.  (1872.)  If  the  Jury  disregard  the 
testimony  and  the  Instructions  of  the  court, 
and  return  a  verdict  not  supported  by  the 
former,  n<w  In  obedience  to  the  lattery  their 
finding  should  Iw  promptly  set  aside,  and 
a  new  trial  ordered.  Meyer  v.  Midland  P. 
B.  Co.,  2  Neb.  819. 

30.  (1898.)  A  verdict  rendered  In  plain 
disregard  of  instmetions  la  contrary  to  law 
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and  will  ordinarily  bia  set  aside,  vhetlier 
or  not  the  instructions  were  correct.  Boye- 
sen  V.  Beidelltrecht,  66  Neb.  670  (76  N.  W. 
1089). 

Verdict  contrary  to  evidence. 

31.  (1877.)  If  a  verdict  Is  clearly  against 
the  weight  of  the  evidence,  a  new  trial 
should  be  granted.  Bpurgeon  v.  Clemmong, 
6  Neb.  307. 

32.  (1894.)  In  a  case  In  which  a  party 
is  entitled  to  a  jury  trial,  and  where  the 
pleadings  do  not  confess  the  right  to  a 
Judgment,  the  court  cannot  disregard  the 
verdict  and  enter  such  Judgment  as  the 
evidence  warrants.  If  the  verdict  Is  not 
sustained  by  the  evidence,  the  remedy  is 
by  motion  for  a  new  trial  on  that  ground. 
Manninff  v.  City  of  Orleans,  42  Neb.  712  (60 
N.  W.  953). 

88.  (1895.)  The  discretion  of  a  trial 
Judge  to  set  a  verdict  aside  because  not  sus- 
tained by  the  evidence  is  broader  than  that 
of  an  appellate  court.  Central  City  Bank 
V.  Rice,  44  Neb.  694  (63  N.  W.  60). 

34.  (1903.)  The  rule  acted  upon  by  the 
supreme  court  that  it  will  not  Interfere 
where  the  trial  court  has  overruled  a  mo- 
tion for  a  new  trial  grounded  upon  the 
insufficiency  of  conflicting  testimony,  does 
not  apply  to  the  district  courts.  These 
courts  should  independently  exercise  theit 
power  in  this  respect,  vithout  restraint 
from  the  rule  which  governs  appellate  tri- 
bunals, and,  taking  care  not  to  invade  the 
legitimate  province  of  the  jury,  grant  new 
trials  whenever  It  appears  that  substantial 
justice  has  not  been  done  between  the  par- 
Ues.  Parker  v.  Wells,  68  Neb.  647  (94  N. 
W.  717), 

Inadequacy  of  damages. 

36.  (1871.)  In  an  action  for  assault  and 
tiattery,  a  new  trial  will  not  be  granted  on 
account  at  the  smallness  of  damages 
awarded  by  the  verdict  Bhoff  v.  Wells,  1 
Neb.  168. 

36.  (1902.)  Whether,  in  an  action  for 
injuries  to  the  person,  a  new  trial  may  not 
be  gruited  on  account  of  the  "smallness  of 
damages,"  where  the  testimony  clearly 
shows  that  the  damages  awarded  are  grossly 
Inadequate  as  compensation  for  the  pecuni- 
ary injuries  actually  sustained,  qucere.  Car- 
penter V,  City  of  Red  Cloud,  64  Neb.  126 
(89  N.  W.  637). 

37.  (1906.)  Under  section  31S  of  the 
code,  which  provides,  in  sntntanoe,  that  a 


new  trial  shall  not  be  granted  on  account 
of  the  smallness  of  damages  in  an  action 
for  an  Injury  to  the  person,  a  verdict  for 
nominal  damages  should  not  be  set  aside 
for  that  reason  In  such  an  action  even 
though  In  the  opinion  of  the  court  the  dam- 
ages are  Inadequate.  Langdon  v.  Clarke,  73 
Neb,  616  (103  N.  W.  62). 

C.  Surprise,  Accident,  Inadvertence  or 
Ulstake. 

Power  and  duty  of  court  In  generaL 

38.  (1900.)  A  motion  for  a  new  trial 
on  the  ground  of  accident  or  surprise  is 
addressed  to  the  sound  discretion  of  the 
trial  court  Zimmerer  v.  Fremont  2Tat. 
Bank,  69  Neb.  661  (81  N.  W.  849). 

39.  (1903.)  A  motion  for  a  new  trial 
on  the  ground  of  accident  or  surprise  Is 
addressed  to  the  sound  discretion  of  the 
trial  court,  and  where  it  is  shown  that  the 
(acts  on  which  such  claim  Is  based  were 
known  during  the  trial,  and  It  is  not  shown 
that  an  effort  was  made  to  meet  these  con- 
ditions, it  cannot  be  said  that  there  was 
an  abuse  of  discretion  In  overruling  the 
motion.  Matoushek  v.  Dutcher,  67  Neb.  627 
(93  N.  W.  1049). 

Amendment  of  pleading. 

40.  (1879.)  Where  affldavlts  In  support 
of  the  motion  tor  a  new  trial  are  merely 
cumulative,  and  fail  to  show  that  the  plain* 
tiff  was  taken  by  surprise  by  the  amend- 
ment of  the  answer,  or  that  he  has  been 
injured  in  the  least.  It  is  not  error  to  re- 
fuse a  new  trial.  Catron  v.  Shepherd,  8  Neb, 
308. 

Absence  of  party  or  counseL 

41.  (1875.)  A  new  trial  should  be  granted 
and  the  collection  ot  a  Judgment,  obtained 
in  a  Justice  court  enjoined  by  the  district 
court  where  It  appears  tiiat  defendant  was 
called  away  on  account  of  Illness,  and  dur- 
ing his  absence  service  was  had  by  leaving 
a  copy  at  his  residence;  and  that  he  re- 
turned on  the  di^  of  trial  too  late  for  the 
court  In  which  the  Judgment  was  rendered 
to  grant  any  relief.  Som  v.  Queen,  4  Neb. 
108, 

42.  (1888.)  Where,  during  the  pendency 
of  an  action  In  the  county  court  In  a  term 
case,  the  plaintiff  and  defendant  enter  Into 
a  verbal  agreement  that  the  cause  shall  be 
continued,  and  In  violation  of  such  agree- 
ment the  plalntlir,  without  notice  to  de- 
fendant, fraudulently  procures  a  Judgment 
to  be  rendered,  the  decision  9t  the  county 
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coart  In  erantlng  a  new  trial  Till  be  sns* 
talned.  Mordhortt  v.  ReynolO*,  28  Neb.  486 
(37  N.  W.  80). 

43.  (1890.)  The  defendant  In  the  lower 
court  applied  for  a  new  trial  alleging  mis* 
conduct  of  the  prevailing  party  In  consent- 
ing that  the  cause  be  not  tried  before  No- 
vember 1,  1888,  and  afterwards  trying  the 
case  before  that  date,  in  the  absence  of  the 
defendant.  The  evidence  on  the  hearing  of 
the  motion  was  very  conflicting.  The  de- 
fendant's attorney  testifies  that  be  had  out 
of  court  made  an  oral  agreement  with  the 
plaintiff  that  the  cause  be  passed  until  that 
date.  The  plaintiff  specifically  denies  under 
oath  that  he  ever  made  any  such  an  agree- 
ment or  had  any  conversation  with  the  at- 
torney on  the  subject  Held,  That  the  mo- 
tion was  rightly  denied.  Felton  v.  Moffett^ 
29  Neb.  682  (46  N.  W.  930). 

44.  (1892.)  During  the  pendency  of  the 
action  In  the  district  court,  all  the  plead- 
ings were  lost,  and  have  not  since  been 
found.  The  action  was  tried  and  a  verdict 
returned  in  favor  of  the  plaintiffs.  In  the 
absence  of  defendants  and  thein  attorney, 
without  the  substitution  of  copies  of  the 
lots  pleadings.  Held,  That  the  verdict  be 
set  aside  and  a  new  trial  granted.  Feder, 
Nusbaum  d  Co.  v.  Bolomon,  34  Neb.  813  (61 
N.  W.  825). 

46.  (1892.-^)  In  an  action  against  certain 
non-reeidents,  the  cause  being  defended  by 
a  non-resident  attorney,  it  was  passed  on 
the  regular  call  of  the  docket  In  order  to 
make  arrangements  to  take  it  up  at  a  time 
agreed  upon.  On  the  ISth  of  May  it  was 
agreed  that  the  case  should  be  taken  up 
on  the  following  Monday,  the  20th,  and  two 
letters  to  that  effect  were  written  to  the 
non-resident  attorney.  Afterwards  on  the 
same  day  a  telegram  was  suit  to  such  at- 
torney that  the  case  would  be  reached  on 
Saturday,  the  18tb.  The  telegram  was  re- 
ceived before  the  letters,  and  the  attorney, 
acting  upon  the  letters,  was  on  hand  with 
his  witnesses  Monday  morning  ready  fon 
trial,  when  he  learned  ttiat  the  case  had 
been  taken  up  on  Saturday  and  tried  in  the 
absence  of  material  witnesses  for  the  de- 
fendants below.  Betd,  Without  attempting  to 
place  blame  on  any  one.  It  was  evident  that 
the  conflicting  communications  bad  pre- 
vented the  defendants  from  being  present 
and  ■  producing  important  evidence  on  the 
trial)  and  that  a  new  trial  would  be  granted. 


Maddox  &  Co.  t7.  Cleary,  34  Neb.  686  (S2 
N.  W.  288). 

46.  (1893.)  The  ruling  of  the  trial  court 
upon  a  motion  for  a  new  trial,  predicated 
upon  the  inability  of  the  defeated  party  to 
attend  the  trial  with  his  witnesses  because 
of  the  ImpBfflable  condition  of  the  public 
highways,  will  not  be  disturbed  when  a 
counter  showing  has  been  made  whldi 
raises  serious  doubts  as  to  the  existence  of 
the  facts  upon  which  the  defeated  party  re- 
lies to  excuse  his  non-attendance  at  the 
trial.  Wheeler  v.  OUon,  37  Neb.  662  (5$ 
N.  W,  309). 

47.  (1895.)  Where  a  case  was  dismissed 
for  want  of  prosecution,  and  afterwards  re- 
instated without  the  knowledge  of  def«id- 
ant's  counsel,  who  lived  in  another  connty, 
and  was  notified  ^3J  telegram  only  a  few 
hours  before  the  case  was  called  for  trial, 
and  replied  that  he  was  trying  another  case, 
and  requested  a  postponement.  It  was  "mis- 
conduct" for  plaintiff's  counsel  to  press  the 
case  for  trial.  Chicago,  8t.  P.,  M.  A  0.  R. 
Co.  V.  Deaver,  45  Neb.  307  (63  N.  W.  790). 

48.  (1900.)  MoUon  for  new  trial  of  a 
case  tried  in  the  absence  of  defendant  and 
his  counsel  hejd  properly  overruled.  Ztm- 
merer  v.  Fremont  Nat,  Bank,  69  Neb.  661 
(81  N.  W.  849). 

49.  (1901.)  Plaintiff's  duly  authorized 
attorney  having  gone  to  trial  without  ob- 
jection or  exception  so  far  as  appears  from 
the  record,  and  having  after  the  bearing  of 
evidence  submitted  the  case  to  a  jury,  all 
In  the  absence  (tf  plaintiff;  the  latter  cannot 
as  a  matter  of  right  claim  the  privily  ot 
a  new  trial  because  of  any  failure  oa  his 
part  to  be  present.  Newtson  v,  WaOser,  1 
Unof.  118  (95  N.  W.  470). 

Neglect  of  ctAinsel. 

60.  (1890.)  Mere  forgetfulness,  of  the 
overlooking  of  material  testimony  by  an  at- 
torney or  his  client.  Is  not  sufficient  ground 
on  which  to  base  a  motion  for  a  new  trial. 
Crowell  V.  Barvey,  30  Neb.  670  (46  N.  W. 
709). 

61.  (1903.)  The  plaintiff,  a  German  ad- 
Tanced  In  years.  Illiterate  and  unable  to  nn- 
derstand  Bng^iah,  was  made  a  defendant  in 
a  foreclosure  proceeding,  affecting  land  in 
which  he  had  an  equitable  Interest  uuder 
a  will.  At  the  piaintlfTs  suggestion  be  coun- 
seled with  its  attorney  who  drew  bis  an- 
swer asserting  his  equitable  biterest  in  the 
land  but  admitting  that  it  was  inferior  to 
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tbe  plaintiff's  under  Its  mortgage;  a  aecree 
was  entered  accordingly  and  the  land  sold  (or 

little  more  than  enough  to  satlsty  the  prior 
Hen.  The  defendant  acted  throughout  the 
litigation  under  the  belief,  induced  by  the 
plaintiff  and  Its  attorney,  that  his  interests 
and  those  of  the  mortgagee  were  harmoni- 
oos  and  that  he  should  secure  the  full 
amount  due  bim  under  the  provisions  of 
the  will  by  the  sale  of  the  land.  Held,  Un- 
der the  facts  and  circumstances  as  delin- 
eated In  the  opinion,  that  be  was  not  cul- 
pably negligent  In  adopting  the  course  pur- 
sued and  that  the  loss  of  substantial  rights, 
by  reason  at  his  eaultable  interest  in  the 
land  being  fixed  as  a  Junior  Hen,  was 
brought  about  from  causes  which  render  It 
propen  for  equity  to  Intervene  and  grant 
a  new  trial.  Klabunde  v.  Byron  Beed  Co., 
69  Neb.  126  (98  N.  W.  182). 

Evidence  in  generaL 

52.  (1878.)  A  verdict  wlU  not  be  set 
aside  because  a  party  was  surprised  by  tes- 
timony which  was  merely  cumulative  and 
which  could  not  affect  the  result.  Keim  <fi 
Co.  V.  Avery,  7  Neb.  54. 

B8.  (1879.)  Where,  on  the  trial  of  a 
cause  for  the  conversion  of  goods,  the  plain- 
tiff failed  to  prove  the  value  of  the  same 
until  the  case  had  beeu  submitted,  to  the 
Jury,  the  court  restricted  the  defendant  to 
tesimony  as  to  the  value  of  the  goods,  and 
thereby  prev«ited  him  from  introducing  tes- 
timony to  prove  that  Uie  plaintiff  was  not 
the  owner  of  the  same,  held,  Uiat  this  was 
such  surprise  as  warranted  the  court  In 
granting  a  new  trial.  Tomer  v.  Dinsmore, 
8  Neb.  384. 

64.  (1899.)  A  party  must,  in  preparing 
for  trial,  proceed  on  the  assumption  that 
his  adversary  will  produce  evidence  to  sup- 
port his  contention.  Barr  v.  Post,  59  Neb. 
361  (80  N.  W.  1041;  SO  Am.  St  Rep.  680). 

55.  (1901.)  A  party  should  assume  that 
his  adversary  will  produce  evidence  to 
make  good  the  averments  of  his  pleading, 
and  should  be  prepared  with  counter  proofs. 
Where  he  has  an  opportunity  to  do  this 
and  does  not  avail  himself  of  It,  he  cannot 
have  a  new  trial  on  the,  ground  that  tbe 
judgment  was  procured  by  perjury.  Seeord 
V.  Povsen,  61  Neb.  615  (85  N.  W.  846;  87 
Am.  St.  Rep.  474). 

56.  (1907.)  A  new  trial  will  not  be 
granted  on  the  ground  of  surprise  In  the 
testimony  of  a  witness  when  It  appears  the 


complaining  party  had  ample  Opportunity 
to  know  what  evidence  such  witness  would 
give.  Parkins  v.  Missouri  P,  B,  Co.,  79  Neb. 
788  (113  N.  W.  265). 

Deprival  of  right  of  review. 

57.  (1904.)  In  an  action  In  equity  to 
obtain  a  new  trial  of  an  action  at  law  on 
the  ground  that  the  party  complaining  has 
been  deprived  of  the  right  to  have  his  case 
reviewed  In  the  supreme  court,  it  must  ap* 
pear  that  there  was  a  genuine  controversy 
In  the  law  action,  and  that  In  the  trial 
thereof  mattei«  were  determined  adversely 
to  the  party  complaining  to  the  prejudice 
of  his  Interests,  and  that  he  was  by  fraud 
or  accident  deprived  of  his  constitutional 
Tight  to  be  heard  thereon  In  the  court  of 
last  resort,  and  that  he  was  himself  with- 
out fault  Zweibel  v.  Caldwell,  72  Neb.  53 
(102  N.  W.  84). 

68.  (1905.)  Sections  602  et  teg.  of  the 
code  are  inapplicable  to  a  proceeding  to  ob- 
tain a  new  trial  in  tbe  court  in  which  a 
Judgment  was  rendered,  on  the  ground  that 
by  unavoidable  casualty  and  misfortune  the 
complainant  has  been  deprived  of  his  con- 
stitutional right  of  review  in  this  court. 
Bitchey  v.  Seeley,  73  Neb.  164  (102  N.  W. 
266). 

Loss  of  flies  or  Inability  to  procure  tran- 
script 

69.  (1890.)  To  entitle  a  party  to  either 
a  continuance  of  a  cause  or  a  new  trial  on 
account  of  the  loss  before  the  trial  of  a 

deposition  taken  in  tbe  case  he  must  under 
oath  set  out  the  testimony  contained  In  the 
lost  deposition.  It  Is  not  sufficient  to  state 
that  it  fully  supports  the  allegations  of  the 
answer.  Felton  v.  Moffet,  29  N^.  682  (45. 
N.  W.  930). 

60.  (1893.)  Grounds  for  a  new  trial 
based  upon  the  inability  of  a  court  reporter 
to  transcribe  his  notes  of  testimony  should 
be  presented  to  the  trial  court  The  Juris- 
diction of  the  supreme  court  to  grant  a 
new  trial  In  a  case  tried  In  the  district 
court  Is  appellate  only.  Vincent  v.  Btate. 
87  Neb.  672  (56  N.  W.  320). 

61.  (1897.)  A  new  trial  may  be  granted 
for  failure  of  the  stenographer  to  furnish 
a  copy  of  the  testimony,  though  a  transcript 
of  the  evidence  preserved  in  a  former  trial 
of  the  same  case  was  obtainable.  Holkmd 
V.  Chicago,  B.  A  Q.  A.  Oo^  62  Neb.  100  (71 
N.  W.  989). 

62.  (1897.)   A  litigant  should  not  be  de- 
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prlved  of  the  right  to  have  his  case  heard 
in  a  court  of  last  resort  on  account  of  the 
failure  of  the  official  stenographer  to  fur- 
nish him  with  a  copy  of  the  testimony. 

Holland  v.  Chicago,  B.  A  Q.  R.  Co.,  52  Neb. 
100  (71  N.  W.  989). 

63.  (1897  )  It  will  not  serve  to  impair 
or  modify  the  operation  of  the  rule  that  a 
new  trial  may  be  had  for  failure  of  the 
stenographer  to  furnish  a  copy  of  the  tes- 
timony to  show  that  a  party  In  error  pro- 
(cedlngs  might  ho  furnished  with  a  tran- 
8(rlpt  of  evidence  preserved  In  a  trial  of 
the  same  case  had  before  that  wherein  the 
reporter  Is  unable  to  furnish  a  transcript, 
for,  while  it  Is  probable  that  the  evidence 
In  one  trial  resembled  that  In  the  other, 
it  la  not  by  the  court  to  be  presumed  that 
there  was  absolute  Identity  with  respect  to 
the  history  of  alleged  errors.  Holland  v. 
Chicago.  B.  9.  R.  Co.,  62  Neb.  100  (71 
N.  W.  9S93. 

64.  (1897.)  A  court  of  equity  will  grant 
a  new  trial  In  a  proper  case  where  a  party 
has  been  deprived  of  a  bill  of  exceptions 
by  reason  of  the  Inability  of  the  steno- 
graphic reporter  to  furnish  a  transcript  of 
the  testimony  in  time.  Mlaiheie$  v.  ilulford, 
53  Neb.  252  (73  N.  W.  -661). 

66.  (1902.)  Whether  a  court  of  equity 
will  grant  a  new  trial  in  an  action  at  law 
on  account  of  the  loss  of  a  bill,  of  excep- 
tions duly  settled,  allowed  and  filed  with 
the  clerk,  guare.  City  of  Lincoln  v.  Bell, 
66  Neb.  351  (91  N.  W.  287). 

66.  (1902.)  Where  a  bill  of  exceptions 
has  been  duly  settled,  allowed  and  filed 
with  the  clerk,  a  new  trial  will  not  be 
granted  In  an  action  at  law  upon  a  peti- 
tion In  equity,  where  It  Is  not  made  to  ap- 
pear that  the  lost  bill  cannot  be  supplied 
as  other  lost  records.  City  of  Lincoln  v. 
Ben,  66  Neb.  351  (81  N.  W.  287). 

67.  (1903.)  A  failure  to  return  a  bill 
ct  exceptions  within  the  statutory  time,  or 
within  time  to  commence  error  proceedings 
in  the  supreme  court,  is  not  sufficient  ground 
(0  sustain  a  petition  in  equity  for  a  new 
trial.  Saxton  v.  Uarrington,  68  Neb  446  (94 
N.  W.  605). 

68.  (1903.)  Hie  loss  of  tha  flies.  In  a 
case  where  no  effort  is  made  to  substitute 
them,  and  no  order  Is  obtained  fOr  that  pur 
pose,  and  the  only  diligence  to  obtain  a 
transcript  Is  repeated  requests  of  the  clerk 
for  on«,  will  not  sustain  a  judgment  grant- 


ing a  new  trial  in  an  equitable  proceeding 
for  that  purpose.  Saxton  v.  Harrington,  68 

Neb.  446  (94  N.  W.  605). 

69.  (1904.)  Where  a  party  has.  without 
fault  or  neglect  on  his  part  or  his  attor- 
neys', failed  to  obtain  a  transcript  tor  a 
review  on  error  In  the  supreme  court,  a  new 
trial  will  be  granted,  if  necessary  to  secim 
blm  this  constitutional  right  It  Is  not  nee* 
Baaaxy  to  such  right  that  error  in  the  judg- 
ment sought  to  be  reviewed  should  be  al- 
leged or  proved.  Zmeibel  v.  Caldwell,  72 
Neb.  47  (99  N.  W.  843). 

70.  (1904.)  If  it  is  Impossible  to  obtain 
a  sufficient  transcript  to  present  the  errors 
complained  of  to  the  supreme  court.  It  la  not 
proper  practice  to  file  an  Imperfect  tran- 
script with  a  petition  in  error,  with  the  pur- 
pose of  afterwards  procuring  a  complete 
transcript  and  amending  the  petition  In  er- 
ror, where  there  is  no  reasonable  certainty 
of  being  able  to  procure  auch  amended  tran- 
script. To  fail  to  do  so  is  not  negligence 
that  wiH  defeat  an  action  In  equity  for  a 
new  trial.  Zmeihel  v.  Caldwell,  72  Neb.  63 
(102  N.  W.  84). 

71.  (1907.)  Inability  of  a  party,  with- 
out his  fault  or  n^ligence,  to  procure  a 
transcript  of  oral  testimony  taken  on  3 
trial  In  time  to  prepare  and  settle  a  bill 
of  exceptions  within  the  period  limited  by 
statute  Is  not  a  ground  for  a  new  trial  when 
the  adverse  party  offers  to  waive  bis  ad- 
vantage and  permit  the  bill  to  be  subse- 
quently prepared  and  settled.  Dickinson  v. 
Aldrich,  79  Neb.  198  (112  N.  W.  293). 

Heceseity  for  objection  or  application  fw 
relief  at  trial. 

72.  (1891.)  Where,  after  a  trial  has  be- 
gun, a  party  discovers  that  some  of  his  wit- 
nesses are  not  present,  uid  he  cannot  safely 
proceed  without  their  testimony,  he  should  , 
show  those  facts  to  the  court  by  affidavit, 
together  with  a  statement  of  facts  aa  to 
the  diligence  used  by  him  to  procure  their 
attendance,  and  ask  to  have  the  case  de- 
ferred, or  for  leave  to  withdraw  a  juror 
and  continue  the  cause  at  his  costs  if  he  is 
at  fault,  to  a  later  day  In  the  term.  He 
cannot  proceed  with  the  trial  and,  after  a 
verdict  against  him,  rely  upon  these  facts 
as  grounds  for  a  new  trial.  City  of  Lincoln 
V.  maley,  32  Neb.  63  (48  N.  W.  887). 

D.  Newly  Discovered  Evidence. 
Affidavits  as  to  newly  discovered  evldenos^ 
see  poet,  II 166-176. 
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Poww  and  duty  of  court  in  general. 

73.  (1880.)  An  application  for  a  new 
trial  on  ground  of  newly  discovered  evi- 
dence should  he  received  with  caution. 
Krvffer  v.  Adams  A  French  Barvester  Co., 
13  Neb.  97  (13  N.  W.  3). 

74.  (1903.)  An  application  for  a  new 
trial- on  the  ground  of  surprise  and  newly 
discovered  evidence  is  addressed  to  the 
sound  discretion  of  the  trial  court;  and  its 
ruling  thereon  will  not  be  dlstnrhed,  unless 
there  Is  an  abuse  of  discretion  shown. 
Grand  Lodges  A.  0.  U.  W.,  v.  Barte8,  69 
Neb.  636  (98  N.  W.  715). 

Dilig^ce  in  procuring  evidence. 

74.  (1903.)  An  application  for  a  new 
on  the  ground  of  newly  discovered  evidence 
the  moving  party  must  show  that  he  has 
exercised  reasonable  diligence  to  discover 
and  produce  such  evidence  at  the  trial.  Ax- 
tell  V.  Warden,  7  Neb.  186;  (1900)  Hotflne 
V.  Ewinga,  60  Neb.  729  (84  N.  W.  93); 
(1906)  Williams  v.  Miles,  73  Neb.  193  (102 
N.  W.  482;  105  N.  W,  181;  106  N.  "W.  769). 

76.  (1888.)  IMligence,  or  the  want  of 
it,  in  discovering  testimony  in  a  particular 
case,  depends  in  so  great  a  degree  upon 
the  various  circumstances  concerning  the 
parties,  and  the  conduct  of  the  cause,  which 
are  peculiarly  within  the  knowledge  of  the 
trial  court,  that  its  determination  on  the 
matter  of  granting  a  new  trial,  made  in 
view  of  them,  will  rarely  be  disturbed. 
Smith  V.  Groves,  24  Neb.  646  (39  N.  W. 
697). 

77.  (1893.)  To  entitle  a  party  to  a  new 
trial  on  account  of  newly  discovered  evi- 
dence, it  is  not  enough  tbati  the  evidMLce 

is  material  and  not  cumulative;  it  must 
further  appear  that  the  applicant  fon  the 
new  trial  could  not,  by  the  exercise  of  rea- 
sonable diligence,  have  discovered  and  pro- 
duced such  evidence  at  the  trial.  Fitzger- 
ald V.  Brandt,  36  Neb.  683  (64  N.  W.  992); 
(1893)  Smith  v.  Hitchcock,  38  Neb.  104  (66 
N.  W.  73l);  (1903)  Matouskek  v.  Butcher, 
67  Neb.  627  (93  N.  W.  1049). 

78.  (1893.)  A  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
was  properly  denied,  when  such  new  evi- 
dence was  competent  under  the  pleadings 
la  the  case;  and  the  witness  who  was  to 
furnish  the  new  evidence  testified  on  the 
trial,  was  examined  by  the  applicant  for 
the  new  trial,  and  In  which  examination 
no  effort  was  made  to  elicit  any  of  the  facts 


now  claimed  to  be  newly  discovered  evi- 
dence. Fitzgerald  v.  Brandt,  36  Neb.  683 
(64  N.  W.  992);  (1894)  Ton  Dom  v.  Men- 
gedoht,  41  Neb.  526  (59  N.  W.  800). 

79.  (1894.)  Evidence  not  produced  at 
the  trial  because  Its  existence  is  forgotten 
will  not  Justify  a  new  trial  on  ground  of 
newly  discovered  evidence.   Vpton  v.  Levy, 

39  Neb.  331  (58  N.  W.  95). 

80.  (1897.)  It  is  not  error  to  refuse  a 
new  trial  upon  the  motion  of  the  defend- 
ant, a  railroad  company,  alleging  newly 
discovered  evidence  material  to  the  Issues, 
where  the  facta  disclosed  by  affidavits  ac- 
companying such  motion  are  within  the 
knowledge  of  the  defendant's  bervants  who 
testified  In  its  behalf  on  the  trial.  Burling- 
ton &  M.  R.  R.  Co.  V,  Kittredge,  62  Neb.  16 
(71  N.  W.  986). 

81.  (1900.)  A  new  trial  on  the  ground 
of  newly  discovered  evidence  is  properly 
denied  where  no  diligence  was  shown.  Ne- 
braska Telephone  Co,  v.  Jonea,  60  Neb.  396 
(83  N.  W.  197). 

82.  (1903.)  Before  the  defendant  Is  en- 
titled to  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  it  must  appear  that  due 
'diligence  was  exercised  to  procure  such  evi- 
dence upon  the  original  trial,  and  that  it 
is  through  no  fault  or  neglect  of  the  party 
making  the  application  that  such  evidence 
was  not  then  produced.  Grand  Lodge,  A. 
O.  V.  W.,  V.  Bartes,  69  Neb.  636  (98  N.  W. 
716). 

83.  (1904.)  A  defendant  will  not  be  al- 
lowed a  new  trial  on  the  ground  of  newly 
discovered  evidence  where  it  appears  that 
such  evidence  was  known  at  the  beginning 
of  the  trial,  and  no  seasonable  effort  was 
put  forth  to  procure  such  evidence  at  the 
trial  or  to  secure  a  postponement  of  the 
trial  before  a  final  submission  of  the  case 
to  the  Jury,  and  until  such  evidence  could 
be  secured.  Mcyeal  v.  Hunter,  72  Neb.  679 
(101  N.  W.  236). 

84.  (1906.)  Where  it  Is  shown  that  the 
plalntllt  has  not  used  ordinary  diligence  In 
making  or  attempting  to  make  his  defense 
in  the  former  action,  he  will  be  denied  a 
new  trial.  Bankers  Uniori  of  the  World  v. 
Landis,  75  Neb.  625  (106  N.  W.  973). 

Uateriallty  and  competency.  , 

85.  (1874.)  A  new  trial  In  an  action 
for  slander  will  not  be  awarded  on  the 
ground  of  newly  discovered  evidence,  merely 
because  the  defendant  makes  affidavit  that 
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witnesses  for  plaintiff  "would  now  swear 
that  the  slanderous  words  were  spoken  a 
few  days  after.  Instead  of  before,  the  com- 
mencement of  the  suit,"  there  being  no  pre- 
tense that  such  witnesses  were  mistaken  as 
to  the  fact  that  the  slanderous  words  were 
uttered,  but  simply  that  they  gave  the  time 
incorrectly  by  a  very  few  days.  Bendy  v. 
Fiskhum,  3  Neb.  263. 

86.  (1904.)  A  new  trial  on  the  ground 
of  newly  discovered  evidence  will  not  be 
granted  where  the  proposed  evidence  ap- 
pears to  be  hearsay  and  Incompetent.  Mc- 
Neal  V.  Bunter,  72  Neb.  579  (lOX  N.  W. 
236). 

87.  (1905.)  A  new  trial  wUl  not  be 
granted  merely  to  allow  a  party  to  otter 

newly  discovered  evidence  on  an  Issue  al- 
ready established  In  his  favor,  or  on  an 
Immaterial  Issue-  Kidder  v,  Mavnard,  75 
Neb.  246  (106  N.  W.  172). 

88.  (1907.)  In  an  action  on  a  life  In- 
surance policy  Issued  by  what  Is  commonly 
called  an  old  line  life  Insurance  company, 
it  Is  not  error  to  overrule  a  motion  for  a 
new  trial  on  the  ground  of  newly  diAiovered 
evidence,  where  the  claim  of  newly  dis- 
covered evidence  is  grounded  on  statements 
alleged  to  have  been  made  by  the  Insured 
that  he  had  not  paid  the  premiums  on  the 
policy  upon  which  the  action  was  founded. 
Hanson  v.  Mtna  Life  Int.  Co.,  78  Neb.  421 
(113  N,  W.  114). 

ComulatiTs  evidence. 

89.  (1878.)  A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered 
evidence  which  Is  merely  cumulative  to  that 
which  had  already  been  produced.  8co/letd 
V.  Brown,  7  Neb.  221;  (1883)  Bolar  v.  Wil- 
liams, 14  Neb.  386  (15  N.  W.  716);  (1883) 
Balliday  v.  Briggs,  15  Neb.  219  (18  N.  W. 
55);  (1888)  Camphell  v.  Holland,  22  Neb. 
587  (35  N.  W.  871);  (1888)  Brooha  v. 
Butcher.  22  Neb.  644  (36  N.  W.  128) ;  (1889) 
Livesey  v.  Festner,  28  Neb.  333  (44  N.  W. 
441):  (1903)  Tiorhury  tj.  Harper,  70  Neb. 
389  (97  N.  W.  438). 

90.  (1884.)  5rewly  discovered  evidence 
which  is  merely  cumulative  is  not  ground 
for  a  new  trial,  unless  the  new  evidence  Is 
sufficient  to  render  clear  what  was  before 
doubtful.  Bchreckengaat  v.  Ealy,  16  Neb. 
510  (20  N.  W.  853). 

91.  (1890.)  To  authorize  the  granting 
of  a  new  trial  upon  newly  discovered  evi- 
dence which  is  merely  cumulative,  such  evi- 
dence must  be  of  so  controlling  a  character 


that  It  would  probably  change  the  verdict 
Kt^er  V.  Decker,  29  Neb.  92  (45  N.  V. 
272);  (1891)  FJannagan  v.  Heath,  31  Neb. 
776  (48  N.  W.  904);  (1892)  Hill  v.  Helman. 
83  Neb.  731  (51  N.  W.  128);  (1900)  Bof- 
fine  V.  EuHngs,  60  Neb.  729  (84  N.  W.  93). 

92.  (1902.)  Newly  discovered  evidence 
merely  cumnlatlve  in  character  may  be  a 
Buffldent  ground  for  granting  a  new  trial, 
if  the  circumstances  of  the  record  are  sncb 
as  to  render  it  highly  probable  that  It 
would,  if  produced,  have  changed  the  result 
of  the  trial.  Oerman  Nat.  Bank  of  Beatrice 
V.  Edwards,  63  Neb.  604  (88  N.  W.  657). 

93.  (1903.)  A  sound  discretion  is  re- 
posed In  the  trial  court  In  refusing  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence which  Is  cumulative  in  its  character. 
Riley  v.  Missouri  P.  R.  Co.,  69  Neb.  82  (95 
N,  W.  20). 

94.  (1903.)  Where  the  alleged  newly  dis- 
covered evidence  Is  merely  cumulative  and 
It  appears  that  the  witnesses  named  In  the 
affidavits  were  all  upon  the  witness  stand 
and  testiOed  during  the  trial,  and  no  excuse 
Is  shown  for  their  not  disclosing  all  of  the 
facts  known  to  them  at  that  time,  a  motion 
for  a  new  trial,  based  on  that  ground,  should 
he  overruled.'  Campion  v.  Lattimer,  70  Neb. 
245  (97  N.  W.  290). 

95.  (1906.)  Newly  discovered  evidence, 
merely  cumulative  in  character,  may  be  a 
sufficient  ground  for  granting  a  new  trial,  if 
the  circumstances  of  the  record  are  such  as 
to  render  It  highly  probable  that  It  would, 
if  produced,  have  changed  the  result  of  the 
trial.  8t.  Paul  Harvester  Co.  v.  Faulhaher, 
77  Neb.  477  (109  N.  W.  762). 

-96.  (1907.)  A  new  trial  will  not  be 
granted  upon  the  ground  of  newly  discov- 
ered evidence,  where  such  evidence  Is  merely 
cumulative  and  would  not,  In  all  probability. 
affe(;l  the  result  If  a  new  trial  were  granted. 
Pa*-kitis  V.  Missouri  P.  R.  Oo^  79  Neb.  788 
(113  N.  W.  265). 

Sufficiency  and  probable  efCect. 

97.  (1880.)  Competent  evidence  of  an 
agreement  on  the  part  of  plaintiff  in  error, 
to  pay  off  a  certain  Judgment,  and  which  ev- 
idence was  discovered  after  the  sdjoum- 
ment  of  the  term,  was  a  good  ground  for 
granting  a  new  trial  in  a  case  brought  by 
plaintiff  in  error  to  enjoin  the  holder  of  the 
judgment  from  collecting  said  judgment  by 
execution  and  sale  of  said  land.  Knger  v. 
Adams  Harvester  Oo^  9  Neb.  626  (4  N.  W. 
252). 
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98.  (1882.)  A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered 
evidence,  when  euch  evidence,  If  produced, 
could  have  no  greater  effect  than  to  dis- 
credit a  party  as  a  witness  In  his  own  be- 
half. Qoracke  v.  Hinte,  13  Neb.  390  (14  N. 
W,  379). 

99.  (1886.)  Verdict  In  favor  of  plaintiff 
for  damages  on  account  of  Injuries  occa- 
sioned by  detective  sidewalks  set  aside  on 
the  ground  of  newly  discovered  evidence  not 
cumulative.  City  of  Lincoln  v.  Holmes,  20 
Neb.  39  (28  N.  W.  851). 

100.  (1888.)  New  trial  granted  In  action 
of  ejectment  on  ground  of  newly  discovered 
evidence.  Smith  v.  Oroves,  24  Neb.  54p  (39 
N.  W.  597). 

101.  (1888.)  The  question  is  not  whether 
the  new  evidence  U  such  that  a  Jury  might 
be  Induced  to  give  a  different  verdict;  but 
whether  the  legitimate  effect  of  the  new  evi- 
dence would  be  to  require  a  different  verdict. 
Omaha,  N.  A  B.  H.  R.  Co.  v.  O'Donnell,  24 
Neb.  763  (40  N.  W.  298). 

102.  (1888.)  In  a  petition  for  a  new  trial 
under  the  code,  where  It  appears  that  the 
petitioner  has  discovered  new  and  material 
evidence,  of  which  he  had  no  knowledge  be- 
fore the  trial,  the  legitimate  effect  of  which 
evidence,  in  connection  with  that  given  on 
the  trial,  would  be  to  entitle  blm  to  a  Judg- 
ment, ordinarily  it  will  be  the  duty  of  the 
court  to  grant  a  new  trial.  McDonald  v. 
Earlt/,  24  Neb.  818  (40  N.  W.  410). 

103.  (1889.)  The  defense  In  an  action 
for  labor  performed  In  erecting  a  party  wall, 
having  been  predicated  upon  the  alleged 
fact  that  plaintiff  had  placed  a  tooting  of 
but  14  Inches  of  concrete  under  the  wall  in- 
stead of  20  Inches,  as  be  had  contracted  to 
do,  and  defendant  having  marshaled  his 
evidence  to  prove  such  fact,  a  showing  that 
defendant  found  after  verdict  that  the  con- 
crete was  but  12</2  or  13  Inches  thick.  Is 
such  newly  discovered  evidence  as  wouM 
support  a  motion  for  a  new  trial.  Livesey 
V.  Festner,  28  Neb.  333  (44  N.  W.  441). 

104.  (1893.)  A  new  trial  should  not  be 
granted  on  the  grounds  of  newly  discovered 
evidence,  when  such  testimony  would  not 
change  the  result  ot  the  first  trial.  Smith 
V.  Hitchcock,  38  Neb.  104  (56  N.  W.  791). 

105.  (1895.)  A  motion  for  new  trial  will 
not  bo  granted  on  account  of  newly-discov- 
ered evidence,  unless  it  would  be  sufficient 


to  render  clear  what  was  before  doubtfnl  or 
of  so  controlling  a  nature  as  to  probably 
change  the  verdict  Gran  v.  Houston,  45 
Neb.  813  (64  N.  W.  245). 

106.  (1901.)  It  la  not  error  to  overrule 
a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evldenee,  where  It  does  not 
appear  that  such  evidence,  If  Introduced  on 

a  retrial,  would  probably  change  the  result 
reached  on  the  first  ,  trial.  Kerr  v.  State, 
63  Neb.  115  (88  N.  W.  240). 

107.  (1905.)  In  an  application  for  a  new 
trial  on  the  grounds  of  newly  discovered  ev- 
idence, It  must  appear  that  the  new  evidence 
Is  of  so  controlling  a  nature  as  to  probably 
change  the  result  of  the  former  trial.  If 
the  party  applying  tor  the  new  trial  tailed 
upon  the  former  trial  for  want  of  sufllcient 
proof  of  an  essential  fact  which  the  new  evi- 
dence strongly  tends  to  prove.  It  sufficiently 
appears  that  such  evidence  would  probably 
change  the  result.  WilliaTns  v.  Miles,  73 
Neb.  193  (102  N.  W.  482;  105  N.  W.  181;  106 
N.  W.  769). 

108.  (1906.)  Where  a  new  trial  Is  sought 
on  grounds  of  new  evidence  the  plaintiff 
must  also  plead  and  prove  that  he  has  a 
valid  defense  to  the  action  in  which  the 
judgment  complained  of  was  rendered. 
Bankers  Union  of  the  World  v.  Landis,  75 
Neb.  625  1106  N.  V/.  973). 

109.  (1907.)  A  new  trial  will  not  be 
granted  upon  the  ground  of  newly  discov- 
ered evidence,  unless  It  Is  made  to  appear 
that  such  evidence,  If  It  had  been  offered 
and  admitted  on  the  trial,  would  probably 
have  produced  a  different  result  Dickinson 
V.  Aianch,  79  Neb.  198  (112  N.  W.  293). 

m.  PBOCEEDINOS  TO  PBOCUBE  KEW 
TBIAL. 

Necessity  for  motion  for  new  trial  to  pre- 
sent questions  for  review,  see  Appeal  and 
Error,  IS  465-581. 

Ruling  on  motion  for  new  trial  as  subject 
to  review,  see  Appeal  and  Error,  SS  125,  126. 

Necessity  of  motion  for  on  appeal  In  fta- 
beas  corpus,  see  Habeas  Corpus,  §§  53-55. 

Review  of  order  granting  new  trial,  see 
Appeal  and  Error. 

Uode  and  form  in  general. 

110.  (1890.)    A  motion  for  a  new  trial 

must  be  In  writing  and  must  specify  causes 
therefor,  which  are  sufficient  In  law  to  au- 
thorize the  granting  of  the  same.  An  oral 
motion,  or  one  In  writing.  In  which  no  cause 
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or  causes  tor  a  new  trial  are  assigned,  will 
not  justify  the  granting  of  a  new  trial,  nor 
win  the  overruling  of  such  a  motion  be  suf- 
ficient to  present  errors  of  law  to  either  the 
trial  or  reviewing  court.  Phfenix  In$.  Co.  v. 
Readinoer,  28  Neb.  587  (44  N.  W.  864). 

111.  (1902.)  An  oral  motion  for  a  new 
trial  Is  not  recognized  In  the  practice  of  this 
state.  Such  a  motion  wIU  not  Justify  the 
granting  of  a  new  trial,  nor  will  the  over- 
ruling of  such  a  motion  be  sufficient  to  pre- 
sent errors  of  law  to  either  the  trial  or  a 
rerlewing  court  Cedar  County  v.  Ooetz,  3 
Unof.  172  (91  N.  W.  177). 

Joint  applications. 

112.  (1888.)  Where  two  or  more  parties 
are  sued  Jointly,  and  there  is  a  verdict  and 
Judgment  i^^inst  them,  and  either  defend- 
ant desires  to  raise  a  question  peculiar  to 
himself  In  the  motion  for  a  new  trial,  he 
should  file  a  separate  motion  and  not  Join 
with  the  other  defendants.  Wiggenhorn  v. 
Kountz,  23  Neb.  690  (87  N.  W.  608;  8  Am. 
St.  Rep.  ISO). 

113.  A  motion  for  a  new  trial  is  Indivis- 
ible, and  when  made  Jointly  by  two  or  more 
parties,  If  it  cannot  be  allowed  as  to  all, 
must  be  oTemiled  as  to  all.  (1884)  Long  <6 
iimith  V.  Clapp,  15  Neb.  417  (19  N.  W.  467) ; 
(1885)  Real  v.  HolHater,  17  Neb.  661  (24  N. 
W.  333);  (1886)  BOldt  v.  Budwig,  19  Neb. 
739  (28  N.  W.  280);  (1890)  Dorsey  v.  Me- 
Gee,  30  Neb.  657  (46  N.  W.  1018);  (1891) 
Scott  V.  Chope,  33  Neb.  41  (49  N.  W.  940); 
(1894)  McDonald  v.  Bowman,  40  Neb.  269 
(68  N.  W.  704);  (1894)  Porter  v.  Sherman 
County  Banking  Co.,  40  Neb.  274  (68  N.  W. 
721);  (1894)  MinicJc  v.  Huff,  41  Neb.  516 
(59  N.  W,  795) ;  (1897)  Oshome  Co.  v.  Piano 
Mfg.  Co.,  51  Neb.  502   (70  N.  W.  1124); 

(1897)  Atwood  V.  Marshall,  52  Neb.  173  (71 
N.  W.  1064);  (1898)  Cortelyou  v.  Mo- 
earthy,  53  Neb.  479  (73  N.  W.  921);  (1898) 
Knight  v.  Darlty,  66  Neb.  16  (75  N.  W.  48) ; 

(1898)  Leonhardt  v.  Citbsens  Bank  of 
Ulysses,  66  Neb.  38  (76  N.  W.  452) ;  (1899) 
Spencer  v.  Johnston,  58  Neb.  44  (78  N.  W. 
482);  (1899)  Hier  v.  Hutchings,  58  Neb.  334 
(78  N.  W.  638);  (1902)  McCarty  v.  Morgan, 
2  Unof.  274  (96  N.  W.  489);  (1902)  Eyner 
V.  Laubner,  3  Unof.  370  (91  N.  W.  491); 
(1906)  Harvey  v.  Harvey,  76  Neb.  557  (J06 
N.  W.  660). 

114.  (1887.)  Where  action  Is  against 
two  defendants,  upon  a  Joint  obligation,  evi- 
dence being  sufficient  as  to  one,  but  insuf- 


flclent  as  to  the  other,  and  Terdict  and  Judg- 
ment being  against  both,  if  one  against 
whom  the  evidence  was  insufficient  made  no 
motion  for  new  trial  as  to  himself  alone,  the 

Judgment  will  not  be  disturbed.    Hoke  v. 
Halverstadt,  22  Neb.  421  (35  N.  W.  204). 

116.  (1903.)  Where  a  verdict  ia  returned 
against  a  plaintiff  and  in  favor  of  several 
defendants,  on  different,  distinct  and  sep- 
arate defenses  pleaded  separately  by  them, 
a  single  Joint  motion  for  a  new  trial  against 
them  all  is  insufficient,  and  it  should  be 
overruled  If  the  verdict  is  good  as  to  any 
one  of  the  defendants.  Lydick  v.  QUI,  68 
Neb.  273  (94  N.  W.  109). 

116.  (1906.)  Where  a  Judgment,  in  an 
action  where  two  defendants  file  separate 
answers,  is  rendered  In  favor  of  one  defend- 
ant and  against  the  other,  awarding  mere 
no^ninal  danmgea,  a  motion  for  a  new  trial 
is  properly  oTerruled  as  against  both  de- 
fendants, the  verdict  as  to  one  being  good. 
Fredrickaon  o.  a<Amittroth,  77  Neb.  722  (110 
N.  W.  663), 

Conrt  or  judgv  to  which  application  may 
he  made. 

117.  (1881.)  A  referee  to  whom  a  cause 
is  referred  to  take  testimony,  and  report  to 
the  court  upon  all  the  issues  of  fact  and 
law,  has  no  authority  to  grant  a  new  trial. 
In  case  the  decision  of  the  referee  Is  unsat- 
isfactory, and  a  new  trial  is  desired,  the  mo- 
tion must  be  made  to  the  court,  as  directed 
in  sections  314  and  318,  code  of  civil  pro- 
cedure, which  alone  has  the  power  to  grant 
It  Murray  v.  School  IH$trict  No.  S,  11  Neb. 
438  (9  N.  W.  673). 

118.  (1891.)  Where,  after  a  verdict  has 
been  returned  In  the  district  court,  the  Judge 
of  another  district  who  tried  the  cause 
ceased  to  preside  and  returns  to  bis  own  dis- 
trict, before  the  motion  for  a  new  trial  is 
heard  and  determined,  the  motion  may  be 
passed  upon  by  the  court  where  the  case  is ' 
pending  where  the  Judge  of  that  dtetrlct  is 
sitting,  and  the  court  has  authority  to  al- 
low not  exceeding  forty  days  from  the  ad- 
journment of  the  term  to  prepare  and  serve 
the  bill  of  exceptions.  State,  ex  rel.  Down- 
ing, V.  Gaslin.  32  Neb.  291  (49  N.  W.  353). 

119.  (1900.)  The  district  court  has  au- 
thority to  grant  or  deny  a  motion  for  a  new 
trial  as  the  Justice  of  the  case  may  require, 
although  the  Judge  who  presides  when  the 
motion  is  presented  Is  not  the  one  who  pre- 
sided at  the  trial.  Ooos  v.  Fred  SrugBreto- 
ing  Co.,  60  Neb.  783  (84  N.  W.  358). 
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120.  (1902.)  A  court  presided  over  by 
the  succeBsor  of  a  deceased  Judge  has  au- 
thority to  grant  or  deny  a  motion  for  a  new 
trial  In  a  case  tried  by  the  deceased  while  In 
office.  Union  P.  R.  Co.  v.  XfOtuToy,  2  Unof. 
348  (96  N.  W.  527). 

121.  (190S.)  When  a  proceeding  Is  be- 
gun in  the  county  court,  and  appealed  to 
the  district  court  and  there  tried,  an  appli- 
cation for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  can  be  made  only 
in  the  district  court.  WiJliams  v.  Miles,  73 
Neb.  193  (102  N.  W.  482;  105  N.  W.  181; 
106  N.  W.  769). 

,>nrl8dictIon  of  application. 

122.123.  (1875.)  Where  it  would  be  proper . 
for  a  court  of  law  to  grant  a  new  trial,  If 
the  application  had  been  made  while  that 
court  had  the  power.  It  is  equally  proper 
for  a  court  of  equity  to  do  so,  if  the  appllcar 
tlon  is  made  wben  the  court  of  law  has  no 
means  of  granting  such  a  trial;  but  a  court 
of  equity  will  only  grant  such  relief  In  case 
of  newly  discovered  evidence,  surprise  or 
fraud,  or  where  a  party  is  deprived  of  the 
means  of  defense  by  circumstances  beyond 
his  control.  Horn  v.  Queen,  4  Neb.  108; 
( 1906 )  Bankers  Union  of  the  World  v. 
Landia,  75  Neb.  625  (106  N.  W.  973). 

124.  (1900.)  The  district  court  has  au- 
thority, for  one  year  after  rendering  final 
Judgment  in  a  case,  to  entertain  an  appli- 
cation for  a  new  trial  on  the  ground  of 

newly  discovered  erldence,  and  grant  the  re- 
lief demanded,  although  the  cause  may  bo 
pending  for  review  In  the  supreme  court. 
Hettman  v.  AdJer,  60  Neb.  680  (83  N.  W. 
846). 

Beqnlsites  of  motion  in  generaL 

125.  (1886.)  A  motion  for  a  new  trial 
must  be  made  in  the  terms  substantially  in 
which  it  may  be  allowed.  Reat  v.  HoWtter, 
20  Neb.  112  (29  N.  W.  189). 

126.  (1890.)  Motion  for  a  new  trial 
must  specify  grounds  sufficient  to  authorize 
It.  Phoenix  Int.  Co.  v.  Readinger,  28  Neb. 
587  (44  N.  W.  864). 

127.  (1894.)  A  motion  for  a  new  trial 
In  the  language  of  the  statute  is  sufficient. 
Baverljf  v.  Elliott,  39  Neb.  201  (57  N.  W. 
1010). 

128.  (1896.)  A  motion  for  a  new  trial 
is  Insufflcient  where  it  does  not  state  the 
grounds  on  which  it  Is  baaed.  Kent  v. 
Green,  43  Neb.  673  (62  N.  W.  71). 

129.  (1896.)    By  failure  to  mention,  in  a 


motion  for  a  new  trial,  the  ruling  npon  a 
motion  to  make  more  specific  and  certain 
the  averments  of  a  pleading,  the  party  com- 
plaining waives  his  right  to  have  reviewed 
the  ruling  complained  of.  Barlcer  v.  Davie*, 
47  Neb.  78  (66  N.  W.  11). 

130.  (1906.)  A  court  has  no  authority 
to  rule  on  a  motion  for  a  new  trial  which 
has  not  been  filed  and  Is  not  before  It,  In 

anticipation  that  such  motion  may  be  sub- 
sequently filed.  Carmack  v.  Edenberger,  77 
Neb.  692  (110  N.  W.  316). 

Assignment  of  errors. 

131.  (1879.)  An  assignment  of  error  In 
a  motion  for  a  new  trial  In  these  words, 
"Because  the  court  erred  In  excluding  proper 
evidence  from  the  Jury,  offered  by  the  de- 
fendant, to  which  ruling  of  the  court  the 
defendant  at  the  time  excepted,"  Is  too  in- 
definite to  lay  the  foundation  for  proceed- 
ings in  error.   Ohl  v.  Roiison,  8  Neb.  272. 

.  132.  (1879.)  An  assignment  of  error  In 
a  motion  for  a  new  trial.  In  these  words: 
"Irregularity  In  the  proceedings  of  the 
court,"  Is  too  Indefinite  to  be  oC  imy  avail. 
Tomer  v.  Densmore,  8  Neb.  384. 

133.  (1879.)  A  motion  for  a  new  trial  Is 
not  a  matter  of  form  merely,  but  Is  designed 
as  a  means  of  correcting  errors;  and  vague, 
Indefinite,  or  general  objections  will  not,  as 
a  rule,  be  considered.  But  where  the  errors 
complained  of  are  apparent  from  the  record, 
and  it  Is  clear  that  the  attention  of  the  trial 
court  was  challenged  by  the  motion  to  them 
under  general  assignments,  they  will  be  con- 
sidered.  Tomer  v.  Dentmore,  8  Neb.  384. 

134.  (1886.)  Instructions  asked  and  re- 
fused or  objected  to  must  be  specifically 
pointed  out  In  some  way  In  the  motion  for 

a  new  trial.  Omaha  d  R.  7.  R.  Co.  v.  Wal- 
ker, 17  Neb.  432  (23  N.  W.  348);  (1897) 
Peck  V.  Tingley,  63  Neb.  171  (73  N.  W.  450) ; 
(1898)  Mack  v.  Parkieaer,  63  Neb.  528  (74 
N.  W.  38);  (1898)  Mclntyre  v.  Union  P.  R. 
Co.,  56  Neb.  587  (77  N.  W.  67);  (1899) 
Palmer  v.  First  Nat.  Bank  of  Ulysses,  59 
Neb.  412  (81  N.  W.  303). 

135.  (1893.)  The  statutory  assignment 
in  a  motion  for  a  new  trial  of  "errors  of 
law  occurring  at  the  trial  and  duly  excepted 
to,"  Is  sufficient  to  present  the  ruling  of  the 
court  upon  a  demurrer  on  terms  Interposed 
before  the  introduction  of  any  evidence. 
Riverside  Coal  Co,  v.  Solmes,  86  Neb.  858 
(56  N.  W.  255). 

136.  (1895.)    An  assignment,  "Errors  of 
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law  ocenrrlng  at  the  trial."  Is  sufBcleat,  in 
a  motion  for  a  new  trial,  to  enable  the  dis* 
trlct  court  to  determine  whether  It  erred  In 
admitting  or  rejecting  evidence.  Biaae  v. 
aa$ch,  43  Neb.  287  (61  N.  W.  616). 

137.  (1896.)  The  assignment  in  a  mo- 
tion for  a  new  trial  that  the  finding  is  not 
sustained  by  the  OTldence  does  not,  in  an 
action  on  contract,  raise  the  question  of 
error  In  the  assessment  of  the  amount  of 
recovery.  Wacft«mut%  v.  Orient  Ins.  Co-,  49 
Neb.  590  (68  N.  W.  935). 

138.  (1897.)  It  l8  not  necessary  thatthe 
grounds  for  a  new  trial  should  be  stated  in 
the  motion  in  the  exact  language  of  the  stat- 
ute. Chimffo,  B,  A  Q.  R.  Co.  V.  Cast  County, 
61  Neb.  369  (70  N.  W.  955).  » 

139.  (1897.)  An  assignment  in  a  mo- 
tion for  a  new  trial,  that  "the  court  erred  in 
giving  on  its  own  motion  each  of  the  in- 
structions numbered  1,  2,  3,"  etc.,  is  suf- 
ficiently specific,  and  the  same  Is  true  of  a 
similarly  worded  assignment  In  the  motion, 
in  reference  to  the  refusal  to  give  several 
instructions  requested  by  the  complaining 
party.  Meyer  v.  BAamp,  61  Neb.  424  (71  N. 
W.  57). 

140.  (1897.)  An  assignment  or  error  re- 
lating to  instroctlonB  as  a  whole,  in  a  mo- 
tion ffn*  a  new  trial,  is  insufficient  unless 
each  paragraph  la  erroneous.  Hodgin  v. 
Whitcoml,  51  Neb.  617  (71  N.  W. '814). 

141.  (1898.)  An  assignment  of  error  in 
the  motion  for  a  new  trial  that  "the  court 
erred  in  refusing  to  give  the  first,  fifth, 
sixth,  eighth,  and  ninth  Instructions  asked 
for  by  said  administrator"  was  properly 
overruled  for  the  reason  that  at  least  one  of 
auch  Instructions  did  not  contain  an  ac- 
carate  statement  of  any  legal  proposition 
applicable  to  the  case.  Kloke  v.  Martin,  66 
Neb.  654  (76  N.  W.  168). 

142.  (1898.)  The  trial  court  is  Justified 
in  overruling  an  assignment  of  error  in  the 
motion  for  a  new  trial  unless  it  can  be  sua- 
tained  in  the  form  In  which  it  is  presented. 
Missouri  P.  B.  Co,  V,  Palmer,  E6  Neb.  659 
(76  N.  W.  169). 

Time  for  application. 

143.  (1877.)  The  statute  requiring  a  mo- 
tion for  a  new  trial  to  be  made  at  the  term 
at  which  the  verdict  was  rendered,  and 
within  three  days  after  Its  rendition  (ex- 
cept for  newly  discovered  evidence),  is  man- 
datory; and  If  the  motion  is  afterwards 


made  It  is  of  no  avail  to  the  party  filing  It 
Fox  V.  Meacham,  6  Neb.  631. 

144.  (1882.)  A  <»unty  court  must  gnuit 
a  new  trial  within  four  days  from  the  time 
of  entering  Judgment  Yauffhn  v.  O^Conner, 
12  Neb.  478  (11  N.  W.  7S8). 

145.  (1884.)  A  motion  for  a  new  trial 
must  t>e  filed  at  the  term  at  which  the  rvr- 
diet  or  decision  la  rendered,  and  except  for 
newly  discovered  evidence  within  three  iays 
after  the  rendition  of  the  verdict  or  decis- 
ion, unless  unavoidably  prevented.  Roggcn- 
camp  V.  Dohhs,  15  Neb.  620  (20  N.  W.  100); 
(1891)  McDonald  v.  McAllister,  32  Neb.  5H 
(49  N.  W.  377);  (1892)  Brotw*  v.  Ritner,  41 
Neb.  62  (69  N.  W.  360);  (1899)  Kebroska 
Nat.  Bank  v.  Pennock,  69  Neb.  61  (80  N.  W. 
255);  (1899)  First  Nat.BanJe  of  BroJcenBov 
V.  Stockham,  59  Neb.  304  (80  N.  W.  599); 
(1900)  Schuyler  Building  «f  Loan  Ass'n  v. 
Fulmer,  61  Neb.  68  (84  N.  W.  609);  (1901) 
Quigley  v.  MuJford,  1  Unof.  265  (95  N.  W. 
490);  (1902)  Harris  v.  Jennings,  64  Neb. 
80  (89  N.  W.  625;  97  Am.  St  Rep.  636). 

146.  (1884.)  The  words  "unavoidably 
prevented"  are  equivalent  in  meaning  to 
circumstances  beyond  the  control  of  the 
moving  party,  and  do  not  excuse  mere  neg- 
lect Roggencamp  v.  Dobbs,  15  Neb.  620  (20 
N.  W.  100), 

147.  (1888.)  A  question  raised  and  pre- 
sented only  by  a  motion  for  a  new  trial, 
made  after  the  expiration  of  three  days 
after  the  verdict  or  decision,  or  by  an 
amendment  made  after  such  three  days  to 
a  motion  previously  filed  In  any  case  not 
specially  excepted  by  the  provisions  of  8e^ 
tlon  316  of  the  code,  should  not  be  consid- 
ered by  the  trial  court.  Aultman,  Miller  i 
Co.  V.  Leahey.  24  Neb.  286  (38  N.  W.  740). 

148.  (1893.)  Unless  a  motion  for  a  nev 
trial  is  made  within  three  days  afttr  tba 
verdict  or  decision,  this  court  cannot  ex- 
amine any  of  the  errors  which  it  is  alleged 
occurred  at  the  trial.  Fitzgerald  v.  Branit, 
36  Neb.  683  (54  N..W.  992). 

149.  (1899.)  A  motion  (or  a  new  trial  la 
without  force  If  filed  after  final  adjourn- 
ment of  the  term  of  district  court  dnrlog 
which  the  trial  occurred.  Doolittle  v.  Amer- 
ican Nat.  Bank,  58  Neb.  454  (78  N.  W.  S26). 

160.  (1899.)  The  delay  of  the  clerk  of 
the  court  in  siireading  the  verdict  or- decis- 
ion on  the  court  Journal  will  not  have  the 
effect  to  extend  the  time  within  whicb  to 
file  a  motion  for  a  new  trial.  Nebraska  S^- 
Bank  V.  Pennocle.  69  Neb.  61  (80  N.  W.  256). 
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151.  (1900.)    A  party  desiring  to  obtain 

a  new  trial  on  the  ground  of  newly  dlBcoT- 
ered  evidence  must  make  his  application  to 
the  district  court  within  one  year  from  the 
date  of  the  Judgment  In  that  court.  Hell- 
■man  v.  Adler,  60  Neb.  580  (83  N.  W.  846). 

152.  (1901.)  The  time  within  which  a 
motion  for  a  new  trial  is  to  be  filed  Is  to  be 
reckoned  from  the  date  of  rendition  of  the 
decision  of  the  trial  court,  and  not  from  the 
ilate  of  the  entry  thereof.  Amet  v.  Parrott, 
61  Neb.  847  (86  N.  W.  603;  87  Am.  St.  Rep. 
536). 

153.  (1903.)  A  motion  for  a  new  trial 
on  the  ground  of  newly  .discovered  evidence 
must  be  filed  at  the  term,  but  not  necessar- 
ily wltbin  three  daya  from  the  dat^  of  the 
rendition  of  the  Judgment  complained  of. 
Ohadron  Loan  <£  Building  Aaa'n  V.  Beott,  4 
Unof.  694  (96  N.  W.  220). 

154.  (1905.)  In  an  acUon  tried  in  the 
district  court  upon  appeal  from  the  county 
«ourt,  the  time  In  which  an  application  for 
a  new  trial  may  be  filed  runs- from  the  date 
of  the  judgment  of  the  district  court  This 
is  so  though  the  action  or  proceeding  Is  one 
of  which  Uie  county  court  has  exclusive 
original  Jurisdiction.  WiUiamt  v.  Miles,  73 
Neb.  193  (102  N.  W.  482;  105  N.  W.  181; 
106  N.  W.  769). 

155.  (1906.)  The  statute  requlrlngamo- 
tion  for  a  new  trial  to  be  In  writing  and 
filed  during  the  term  at  which  the  "Terdlct, 
report  or  decision"  is  rendered,  ajad,  except 
for  the  cause  of  newly  discovered  evidence, 
within  three  days  after  the  verdict  or  de- 
«iaion  is  rendered,  unless  unavoidably  pre- 
vented, is  mandatory.  Carmack  v.  Ertlc» 
berger,  77  Neb.  592  (110  N.  W.  315). 

—I ;     Amendment  of  motion. 

156.  (1888.)  A  Terdlct  was  returned  In 
4Mrart  by  the  Jury  on  the  21st  of  May.  On 
the  23d  a  motion  for  a  new  trial  was  filed  by 
defendant.  On  the  24th  another  motion, 
styled  a  "Supplemental  motion  for  a  new 
trial,"  was  filed.  The  supplemental  motion 
for  a  new  trial,  being  filed  within  three 
days  after  the  rendition  of  the  verdict,  was 
held  to  have  been  an  amended  motion  for  a 
new  trial,  and  a  substitute  for  the  one  filed 
■on  the  day  previous,  and  having  been  filed 
within  three  days,  It  was  not  necessary  to 
obtain  leave  of  court  to  file  It  City  of  Lin- 
coln V.  Beckman,  23  Neb.  677  (37  N.  W. 
993). 

157.  (1902.)    Questions  presented  by  an 


amendment  to  a  motion  for  a  new  trial, 
made  more  than  three  days  after  verdict 
and  without  a  finding  of  the  court  that  the 
pu*ty  was  unavoidably  prevented  from  pre- 
senting such  questions  within  three  days 
from  verdict,  will  not  be  considered  by  this 
court  OttZIfon  v.  Traver,  64  Neb.  51  (89  N. 
W.  404). 

•  158.  (1902.)  A  motion  for  a  new  trial 
cannot  be  amended  after  the  statutory  time 
tor  filing  such  motion  has  expired,  except 
upon  a  finding  by  the  court  that  the  party 
was  unavoidably  prevented  from  presenting 
the  matter  contained  in  the  amendment 
within  three  days  after  verdict.  OuUion  v. 
Traver,  64  Neb.  51  (89  N.  W.  404). 

Afildavlts  in  general.  ' 

159.  (1894.)  Afltdavits  after  verdict,  con* 
tradictlng  the  answers  of  a  juror  on  his 
voir  dirs  examination  for  the  purpose  of 
proving  disqualification  on  account  of  pre- 
judice against  the  unsuccessful  party,  should 
be  received  with  caution,  and  when  contra- 
dicted, the  order  denying  a  new  trial  will 
not  be  reversed.  Hill  v.  State,  42  Neb.  603 
(60  N.  W.  916). 

160.  (1895.)  Afildavlts  made  by  rartles 
which  purport  to  contain  statements  made 
by  jurors  during  alleged  conversations  with 
them  after  the  close  of  the  trial  of  a  case 
and  their  discharge  therefrom,  in  reference 
to  acts  and  discussions  which  occurred  in 
the  Jury  room  while  the  Jurors  were  delib- 
erating upon  their  verdict,  and  In  regard  to 
which  the  affidavits  of  the  jurors  would  not 
be  received,  are  incompetent  and  insufficient 
to  aid  in  impeaching  the  verdict.  Peterson 
V.  Skjelver,  43  Neb.  663  (62  N.  W.  43). 

161.  (1895.)  The  evidence  contained  la 
the  affidavits  filed  In  support  of  the  motion 
for  new  trial  herein  on  the  ground  that  the 
case  was  tried  in  the  absence  of  defendant's 
counsel,  examined,  and  held  to  support  the 
findings  of  the  trial  court  denying  the  mo- 
tion. Kent  V.  Oreen,  43  Neb.  673  (62  N. 
W.  71). 

Affidavits  and  testimony  of  Jurors. 

162.  (1892.)  The  testimony  of  jurors 
will  not  be  received  to  Impeach  or  avoid 
their  verdict  In  respect  to  matters  which 
essentially  inhere  In  the  verdict  Itself,  as 
that  they  agreed  to  the  verdict  from  mo- 
tives of  ill-will  toward  the  unsuccessful 
party  or  a  third  party  supposed  to  be  di- 
rectly interested  in  the  mntroversy,  or  other 
matters  resting  alone  In  the  breasts  of  the 
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jurors.  Johnson  V.  Parrotte,  34  Neb.  2S  (61 
N.  W.  290). 

163.  (1895.)  The  testimony  ot  Jurors  in 
relation  to  matters  which  are  essentially  In- 
herent In  the  verdict  is  Incompetent  and 
will  not  be  recelTed  to  Impeach  the  verdict 
Oran  v.  Houston,  4B  Neb.  813  (64  N.  W. 
245). 

164.  (1896.)  An  affidavit  of  one  juror, 
that  a  co-defendant  of  plaintiff  in  error  had 
told  him  that,  -while  drinking  with  another 
juror  during  the  trial,  the  latter  had  aaid 
that  he  vould  never  permit  a  verdict  to  so 
against  such  co-defendant.  Is  not  ground  for 
a  new  trial.  Cfran  v.  Houston,  45  Neb.  813 
(64  N.  W.  245). 

165.  (1902.)  Affidavits  of  jurors  ShonM 
not  be  received  to  impea(^  their  own  ver- 
dict; but  where  they  have  been  so  received 
and  have  been  opposed  by  counter-affidavits 
and  the  issue  of  fact  thus  made  has  been 
tried  by  the  court,  its  finding  and  determi- 
nation thereon  will  not  be  disturbed  nnless 
manifestly  wrong.  Canon  v.  Farmers  Bank, 
3  Unof.  348  (91  N.  W.  685). 

AffldavltB  as  to  newly  discovered  eridence. 

166.  (1874.)  To  entitle  a  party  to  a  new 
trial  on' the  ground  of  newly  discovered  evi- 
dence, which  be  could  not  with  reascnable 
diligence  have  discovered  and  produced  at 
the  trial,  It  Is  not  sufficient  for  him  to 
merely  say  that  he  was  "unable  to  procure 
the  desired  testimony,"  but  the  affidavit 
must  show  the  facts  and  circumstances  suf- 
ficient to  establish  due  diligence  on  his  part 
Heady  v.  Fishbum,  3  Neb.  263. 

167, 168.  (1879.)  It  Is  not  sufficient  to  al- 
lege, in  an  affidavit  tor  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  that 
the  party  could  not,  with  reasonable  dili- 
gence, procure  such  testimony  before  the 
trial.  The  affidavit  must  state  what  particu- 
lar efforts  the  party  has  made  to  procure 
such  testimony.  Tomer  v.  Densmore,  8  Neb. 
384;  (1882)  Goracke  v.  ffintz,  13  Neb.  390 
(14  N.  W.  379). 

169.  (1894.)  An  affidavit  for  a  new  trial 
which  only  showed  that  the  affiant  was  told 
by  another  person  that  certain  physicians 
named  had  said  that  they  believed  that  a 
post  mortem  examination  held  by  them  jus- 
tified a  certain  theory  as  to  the  cause  of 
death,  was  too  remote  a  showing,  even 
though  the  theory  advanced  would  probably 
become  an  important  factor  tn  the  retrial  of 
the  case  wherein  such  affidavit  was  filed. 


ChmeJtr  v.  Bamover,  42  Neb.  362  (60  N.  W. 
647). 

170.  (1895.)  Showing  :n  support  of  a 
motion  for  a  new  trial  on  the  grounds  ot 
newly  discovered  evidence,  accident,  and 
surprise,  held  insufficient.  Pei^sonv.BlcieU 
ver,  43  Neb.  663  (62  N.  V.  43). 

171.  (1899.)  An  affidavit  in  support  of 
a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  should  state  as 
specifically  as  practicable  the  nature  of  such 
evidence  and  not  merely  its  general  object 
Oerman  Jns.  Co,  «.  Frederick,  67  Neb.  5S8 
(77  N.  W.  1106). 

172.  (1899.)  A  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
should  ordinarily  be  supported  by  the  af- 
fidavit of  the  party  making  the  appIicatlOD. 
as  well  as  by  the  affidavit  of  his  attorney. 
Draper  v.  Taylor,  68  Neb.  787  (79N.  W.709). 

173.  (1899.)  On  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
the  affidavit  of  the  new  witness  should  also 
be  produced  or  its  absence  satisfactorily  ac- 
counted for.  Draper  v.  Taylor,  58  Neb.  787 
(79  N.  W.  709). 

174.  (1900.)  A  motion  for  a  new  trial 
On  the  ground  of  newly  discovered  evidence 
should,  ordinarily,  be  supported  by  tbe  af- 
fidavit of  the  party  making  the  application, 
as  well  as  by  the  affidavit  of  his  attorney; 
and  the  affidavit  of  the  new  witness  should 
also  be  produced  or  Its  absence  satisfacto- 
rily accounted  for.  Nebraska  Telephone  Co. 
V.  Jones,  60  Neb.  396  (83  N.  W.  197). 

175.  (1905.)  Affidavits  in  support  of  a 
motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  which  state  that 
the  defendant  had  used  reasonable  diligence 
to  discover  such  testimony  before  the  trial, 
but  which  fail  to  state  the  tsMta  constituting 
such  diligence,  are  insufficient  Jessen  v. 
Wilhite,  74  Neb.  608  (104  N.  W.  1064). 

176.  (1907.)  An  affidavit  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
must  state  facts  and  circumstances  from 
which  the  court  may  determine  that  the 
party  applying  exercised  diligence  In  en- 
deavoring to  procure  such  evidence  before 
tbe  trial.  Todd  v.  City  of  Crete,  79  Neh. 
677  (115  N.  W.  307). 

Notice  of  motion. 

177.  (1903.)  A  failure  to  give  one  day's 
notice  In  writing  of  the  hearing  on  a  mo- 
tion for  a  new  trial,  as  provided  for  in  the 
rules  governing  the  district  court  for  Doug- 
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lu  county,  will  not  ipao  facto  render  the 
ruling  of  the  trial  court  on  Buch  motion  er- 
roneous, requiring  the  reversal  of  the  judg- 
ment; but  in  this  court  the  Inquiry  will  be, 
whether  the  trial  court  should  hare  allowed 
or  denied  the  motion.  Cochran  v.  Philadel- 
phia Mortgage  d  Trtut  Co.,  70  Neb.  100  (96 
N.  W.  1061). 

liismistal  of  motion. 

178.  (1899.)  It  is  not  error  for  the  court 
to  strike  from  the  files  a  motion  for  a  new 
trial  filed  after  the  time  limited  by  the  stat- 
ute for  that  purpose.  NeUon  v.  Farmland 
Security  Co^  68  Neb.  604  (79  N.  W.  161). 

rime  for  hearing  and  deciBioxt. 

179.  (1888.)  While  the  law  requires  a 
motion  for  a  new  trial  to  be  filed  within 
three  days  after  the  rendition  of  a  verdict, 
and  during  the  term  at  which  the  verdict 
was  returned,  yet  It  is  not  necessary  that 
the  motion  should  be  decided  upon  within 
three  days,  nor  Is  there  anything  In  the  law 
of  this  state  which  would  prohibit  the  filing 
of  affidavits  in  support  of  such  motion  ftt 
any  time  before  Its  submission  to  the  court. 
Harria  v.  State,  24  Neb.  803  (40  N.  W.  317). 

180.  (1897.)  A  Judge  of  the  district  court 
is  without  authority.  In  vacation  and  out  of 
term  time,  to  either  pass  upon  a  motion  for 
a  new  trial,  or  to  render  a  money  Judgment 
In  a  cause.  Hodgin  v.  Whitcomh,  51  Neb. 
617  (71  N.  W.  314). 

181.  (1903.)  A  motion  for  a  new  trial 
duly  filed  within  the  time  prescribed  by 
statute  at  one  term  of  court  may  be  heard 
and  decided  at  a  subsequent  term,  and  If  af- 
fidavits are  required  for  Its  supjurt  they 
may  be  filed  at  any  time  before  its  final  sub- 
mission. Ohadron  Loan  d  Building  Ats'n  v. 
Scott,  4  Unof.  694  (96  N.  W.  220). 

Hearing. 

182.  (1895.)  Where  a  motion  for  a  new 
trial  Is  made  on  behalf  of  a  person  on  the 
grounds  that  he  was  not  made  a  party  and 
that  counsel  appeared  for  him  without  au- 
thority and  failed  to  make  a  proper  defense, 
the  court  In  passing  upon  the  motion  may 
consider  matters  of  record  which  occurred 
during  the  trial.  Bpotsioood  v.  National 
Sank  of  Commerce,  44  Neb.  1  (62  N.  W. 
245). 

Determination  in  general. 

188.  (1888.)  Where,  upon  a  motion  f6r 
a  new  trial  founded  on  affidavits,  all  of  the 
material  facts  contained  in  such  affidavits 
are  contradicted  by  affidavits  In  reBlBtance, 


the  judgment  of  the  trial  court  d«iying  such 
motion  will  ordinarily  be  upheld.  Campbell 
V.  Holland,  22  Neb.  687  (35  N.  W.  871). 

184.  (1892.)  Where  motion  for  a  new 
trial  has  been  overruled,  the  court  may,  In 
consequence  of  a  decision  of  the  supreme 
court,  reverse  the  former  ruling,  and  allow 
the  motion,  and  the  opposing  party  must 
present  evidence  at  the  second  trial,  to  save 
his  rights.  Snow  v.  Yandeveer,  33  Neb.  735 
(51  N.  W.  127). 

185.  (1903.)  In  an  equitable  action  for 
a  new  trial,  on  the  ground  that  the  flies  are 
lost  and  hence  proceedings  In  error  impos- 
sible where  there  Is  a  conflict  of  evidence  on 
the  material  facts,  and  the  finding  of  the 
trial  court  is  sustained  by  sufficient  evidence, 
such  finding  will  not  be  set  aside  by  a  court 
of  review.  Saxton  v.  BaninifUm,  68  Neb. 
446  (94  N.  W.  605). 

Order  for  judgment  Instead  of  new  trial. 

186.  (1889.)  In  an  action  to  recover  a 
penalty  the  jury  returned  a  verdict  for 
916.60  in  fiivor  of  the  plaintiff.  He  there- 
upon filed  a  motion  for  a  new  trial,  and 
assigned  among  other  grounds  that  there 
was  error  In  the  amount  of  the  assessment, 
as  $21.50  usurious  Interest  had  been  ad- 
mitted. The  court  thereupon  with  consent 
of  the  defendant  rendered  judgment  for  $50 
in  favor  of  the  plalntlfl!.  Heidi  That  as  the 
only  available  error  was  In  the  assessment 
as  above,  the  court  had  authority,  with  the 
defendant's  consent,  to  render  judgment  for 
a  sum  in  excess  of  the  verdict,  thereby 
granting  the  plaintiff  In  that  respect  all  that 
he  claimed.  Instead  of  remanding  the  cause 
for  a  new  trial.  Yolker  v.  First  Nat.  Bank^ 
26  Neb.  602  (42  N.  W.  732). 

Conditions  on  granting  new  trial. 

187.  (1898.)  An  order  of  the  district 
court  granting  a  new  trial  on  conditions  to 
be  performed  by  the  moving  party  after  the 

adjournment  of  the  term  Is  valid,  and  the 
right  to  a  new  trial  becomes  absolute  on 
performance  of  the  condition.  Ogden  v. 
Rosenthal  55  Neb.  163  (76  N.  W.  546). 

Order  granting  or  refnaing  new  triaL 

188.  (1898.)  An  order  of  the  district 
court  construed  and  held  not  to  be  a  mere 
declaration  of  Intoitlon  on  the  inrt  of  the 
court,  but  a  positive  adjudication  eatabllsh* 
Ing  at  once  plaintiff's  right  to  a  retrial  of 
the  cause  on  compliance  with  certain  condi- 
tions named  in  the  order.  Ogden  v.  Roten- 
thal,  66  Neb.  163  (76  N.  W.  646). 
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Actions  for  new  trial 

189.  (1S85.)  The  proTtslons  of  section 
318  of  the  civil  code  are  not  applicable  to 
proceedlDgs  under  sections  602-3  to  vacate 
judgments  rendered  at  a  previous  term  of 
court.  They  are  only  applicable  to  tbo 
causes  named  In  section  314,  when  tbe 
grounda  there  specified  could  not  with  rea- 
sonable diligence  have  been  discovered  be- 
fore the  adjournment  of  court.  Thompson 
V.  Bharp,  17  Neb.  69  (22  N.  W.  78). 

190.  (1901.)  The  practice  of  procuring 
new  trials  in  the  district  court  by  petition 
in  equity  on  the  ground  that  a  hearing  In 
the  court  of  last  resort  has  been  dented  the 
applicant  without  his  fault.  Is  not  looked 
upon  with  favor  as  a  substitute  for  review 
proceedings  in  this  court,  and  such  relief 
should  only  be  granted  when  the  applicant 
for  It  shows  that  he  has  first  used  the  ut- 
most diligence  in  seelclng  to  have  the  cause 
reviewed  in  this  court,  and  that  he  has  t>een 
denied  a  review  here  without  any  semblance 
of  fault  on  his  part  Lantfan  v.  Parkhurgt, 
1  Unof.  804  (96  N.  W.  63). 

—Limitation. 

191.  (1906.)  The  time  within  which  an 
action  for  a  new  trial,  as  provided  by  sec- 
tion 602  of  the  code,  may  be  brought  is  pre- 
scribed by  section  16  of  the  code,  fixing  a 
limitation  for  causes  of  action  concerning 
which  no  specific  provision  has  been  made. 
Kitchev  V.  Beelev,  73  Neb.  164  (102  N.  W. 
2S6). 

 Pleading. 

192.  (1878.)  The  petition  Is  liable  to  de- 
murrer, if  It  does  not  state  facts  sufficient 
to  entitle  the  party  to  a  new  trial,  when 
they  are  admitted  to  be  true.  AjBtet  v. 
Warden,  7  Neb.  186. 

193.  (1878.)  In  a  peUtlon  for  a  new 
trial,  under  section  318  of  the  clvlt  code,  on 
the  ground  of  newly  discovered  evidence,  it 
ts  not  sufficient  to  allege  that  the  plaintiff 

V  "has  learned,  since  the  term  of  the  court 
and  the  trial,"  certain  matters  constituting 
the  grounds  for  a  new  trial;  the  allegation 
must  be  affirmatively  stated,  and  not  upon 
Information.   AxteJl  v.  Warden,  7  Neb.  186. 

194.  (1885.)  A  petition  for  a  new  trial 
filed  ten  months  after  verdict  aad  four 
months  after  Judgment  should  show  what 
efforts  had  been  made  to  discover  the  al- 
leged misconduct  of  the  successful  party,  or 
failing  to  do  so  facta  which  would  «cuse 
such  efforts  should  be  stated.  BvrUngton 


d  U.B.  n.  00.  V.  Doimn,  17  Neb  4S0  (23 

N.  W.  353). 

195.  (1888.)  Evidence  at  trial  and 
newly  discovered  evidence  must  be  set  oat» 
where  a  petition  for  a  new  trial  Is  filed  after 
the  term.  Omaha,  N.  <E  B.  H,  B.  Co.  v. 
O'Donnell,  24  Neb.  753  (40  N.  W.  298). 

196.  (1891.)  In  proceedings  to  set  asldfr 
a  Judgment  under  section  318  of  the  code, 
on  grounds  discovered  subsequent  to  the  ad- 
journment of  the  term  at  which  It  was  ren- 
dered. It  must  affirmatively  appear  that  the 
grounds  alleged  could  not  with  reasonable 
diligence  have  been  discovered  during  the 
term  at  which  the  verdict  was  rendered  or 
dedston  made,  and  a  petition  which  con- 
tains no  allegation  of  diligence  Is  fatally 
defective.  JoAnton  v.  Parrotte,  34  Neb.  2S 
(51  N.  W.  290). 

197.  (1904.)  A  peUUon  for  a  new  trlaU 
in  a  divorce  after  the  expiration  of  six 

months  from  the  granting  of  a  decree  to  the 
wife,  that  states  tbe  applicant  had  no  knowl- 
edge of  the  proceedings;  that  the  wife  was 
not  a  bona  /We  resident  of  this  state  when 
she  procured  her  decree;  and  that  she  had 
procured  the  decree  by  fraud,  states  a  eaaae 
within  section  602  of  the  code.  8 chafer  v. 
Bchaler,  71  Neb.  708  (99  N.  W.  482). 

198.  (1904.)  If  the  petition  for  a  new 
trial  on  the  grounds  that  plaintiff  has  been, 
deprived  of  his  right  to  have  his  case  re- 
viewed is  defective,  and  evidence  Is  given 
showing  the  nature  of  the  ruling  complained 
of  sufficiently  to  enable  the  court  to  deter- 
mine that  there  was  a  substantial  question 
of  law  upon  the  record  of  the  former  trial 
which  the  party  complaining  desired  In  good 
faith  to  present  to  the  revlsvring  court,  thft 
party  offering  such  evidence  cannot  be  heard 
to  object  to  such  defect  In  the  petition. 
Zv>eit>el  v.  Caldwell,  72  Neb.  63  (102  N. 
W.  84). 

199.  (1904.)  In  an  action  in  equity  to 
obtain  a  new  trial  of  an  action  at  law  on  the 
ground  that  plaintiff  has  been  deprived  of 
his  right  to  have  his  case  reviewed  In  the 
preme  court,  It  should  be  made  to  appear 
that  an  issue  was  presented  In  the  pleading 
in  the  law  action  involving  the  substantial 
rights  of  the  parties,  and  that  tbe  evidence 
was  such  as  to  present  a  fair  qnestion  for 
the  determination  of  a  jury.  Ziceihel  v. 
Caldwell  72  Neb.  63  (102  N.  W.  84). 

200.  (1905.)  In  an  action  In  oQulty  t» 
set  aside  a  Judgment  at  law  and  for  a  nev 
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trial  on  the  ground  tbat  tbe  party  complain- 
ing has  been  deprived  of  his  right  to  he 
beard  In  the  supreme  court,  the  petition 
should  allege  that  a  motion  for  a  new  trial 
was  duly  filed  and  overruled  by  the  district 
court,  when  the  assignments  relied  upon  are 
of  errora  of  lav  occurring  at  the  trial.  Par* 
ker  V.  Parker,  73  Neb.  4.(102  N.  W.  86). 

201.  (1905.)  In  a  proceeding  for  a  new 
trial  under  section  602,  code  of  civil  pro- 
cedure. Complied  Statutes,  on  the  ground 
that  the  plaintiff  has,  by  casnalty  and  mis- 
fortune been  deprived  of  a  right  of  rerlew. 
It  Is  not  requisite  to  show  conclusively  that 
the  complainant  has  a  sufficient  cause  of 
action  or  defense,  but  It  suffices  to  estahllsh 
good  faith  and  tender  a  seriously  Utlgable 
issue.  Ritchey  v.  Beeley,  73  Neb.  164  (102 
N.  W.  256): 

202.  (1907.)  Where  the  allegations  of  a 
petition  for  a  new  trial  under  the  provisions 
of  sections  602,  603  of  the  code  are  traversed 
by  general  denial.  It  is  error  to  vacate  the 
Judgment  aaaalled  by  the  petition  without 
evidence  to  sustain  tbe  allegations  of  the 
petition.  Trimhle  £  Blackman  v.  Oorej/  A 
son,  78  Neb.  639  (111  N.  W.  376). 

203.  (1907.)  Where  a  party  applying  by 
petition  for  a  new  trial,  after  the  term  at 
which  the  verdict  or  decision  was  rendered, 
ftdls  to  show  that  he  could  not  have  discov- 
ered the  evidence  before,  by  the  exercise  of 
reasonable  diligence,  the  application  is  prop- 
erly denied.  Citizens  Int.  Co.  v.  Herpot- 
$heimer  Implement  Co.,  78  Neb.  707  (111 
N.  W.  606). 

■  —  Evidence. 

204.  (1904.)    Evidence  held  to  sustain 
trial  court's  finding,  that  the  failure  to  oh* 
tain  a  transcript  of  tbe  proceedings  and 
judgment  against  him  for  filing  wltb  bis 
tltlon  in  error  In  this  court  was  without 


tault  or  neglect  on  plalntlfTs  part  Zwef&el 
V.  Caldwell,  72  Neb.  47  (99  N.  W.  843), 

TV.  PBOCEEOINOS  AT  NEW  TBIAIk 

Necessity  of  plea  on  retrial  In  bastardy. 

see  Bastards,  i  54. 

Effect  of  proceedings  at  foxmer  trlaL 
205.    (1891.)    Where   a   verdict   Is  set 

aside  and  a  new  trial  granted,  the  second 
trial  Is  to  be  conducted  In  precisely  the  same 
manner  as  If  no  trial  had  previously  taken 
place.  Tbe  fact  that  a  verdict  bad  pre- 
viously been  rendered  In  favor  of  the  plain- 
tiff does  not  ratse  any  presumption  against 
the  defendant  which  can  be  considered  by 
the  Jury  or  court  in  the  second  trial.  Earl 
V.  Reid  a  Co.,  32  Neb.  45  (48  N.  W.  894). 

NEXT  OF  KIN. 

Pleading  In  action  for  wrongful  death,  see 
Death,  a  19-25. 

mibt  to  Inherit,  see  DMcmt  and  Diatri- 
huUon,  If  7-15. 

ML  DEBET. 
Sufficiency  of  plea  as  defense,  see  Plead- 
inff,  S90. 

NOMINATIONS. 
See  Elections,  tl  38-68. 

NON-RESIDENCE. 
Ground  for  attachment,  see  Attachment, 
H  47-51. 

Effect  on  statute  of  limitations,  see  Limi- 
tation of  Actions,  St  79-91. 

NON-RESIDENT. 

Service  of  process  on,  see  Process. 

Service  on,  lo  suit  to  set  aside  conveyance 
as  fraudulent,  see  Fraudulent  Oonvetfances, 
1386. 

NON-SUIT. 
Before  trial,  see  Dtsmissat  and  NoihBuU. 
After  trial,  see  Trial,  Tl. 


NOTARIES. 

ANALYSIS. 
Qoaliflcatlons  and  collateral  attack  theretm,  S|  1,S. 
Jurisdiction  and  powers,  SS  3-6. 
CartlflcateB  and  seal,  SI  7-9. 
Evidence  of  olBcial  diaracter,  1 10. 
liabilities  on  official  bonds,  1 11. 

Cnosa-REnESEKCBs.  Authority  to  take  oath  In  medianloi' llwu^ 

Authority  to  take  affidavit,  see  jLjUdavits,    aee  Mechanics'  Ltcns.  |{ 
11 8-ia.  Authority  to  take  verlflcatlon  of  Satomuir 
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tloa  In  criminal  prosecution,  see  IndictiMnt 
and  Infwmation,  {|  32,  33. 

Authority  to  administer  verification  of 
pleading,  see  Pleadino,  |  389. 

Cualiflcations  and  collateral  attack  thereon. 

1.  (1894.)  There  Is  nothing:  In  our  con- 
stitution or  laws  that  prohibits  a  woman 
from  holding  the  office  of  notary  public. 
Von  Dom  v.  MengedoM,  41  Neb.  625  (69  N. 
W.  800). 

2.  (1894.)  The  right  of  a  person  to  hold 
the  offloe  of  notary  public  vhen  he  has  been 
appointed  and  commtaeioned  to  vacb  office 
by  the  governor  can  only  be  inquired  into  In 
a  suit  or  proceeding  brought  against  him  for 
tiiat  purpose,  and  cannot  be  raised  on  objec- 
tion to  the  validity  of  an  instrument  sworn 
to  before  him.  Von  Dorn  v.  Mengedohtf  41 
Neb.  625  (69  N.  W.  800). 

Juriadlction  and  powers. 

3.  (1887.)  A  notary  public  has  power  to 
commit  for  contempt  a  witness  who  refuse 
to  give  his  deposition  In  a  proper  case. 
Doffge  V.  Btate,  21  Neb.  272  (81  N.  W.  929). 

4.  (1891.)  Notaries  public,  under  sec- 
tion 7  of  chapter  61,  Compiled  Statutes,  are 
not  authorized  to  punish  by  fine  or  imprls* 

onment  persons  guilty  of  misdemeanor,  or 
misbehavior  during  the  taking  of  deposi- 
tions.   Courtnajf  v.  Know,  31  Neb.  652  (48 

N.  W.  763). 

5.  (1906.)  When  a  witness  fails  to  at- 
tend before  a  notary  public  in  obedience  to 
a  subpcena  issued  by  that  officer,  he  may  be 
punished  as  for  a  contempt;  but  such  pun- 
ishment cannot  exceed  a  fine  of  $60,  and  the 
notary  is  not  authorized  by  statute  to  com- 
mit the  witness  to  the  county  jail  therefor. 
til  re  Butler,  76  Neb.  267  (107  N.  W.  572). 

6.  (1906.)  In  the  taking  of  depositions 
notaries  public  are  not  exercising  judicial 
.'unctions,  and  do  not  constitute  a  law  court. 
Their  powers  are  derived  solely  from  the 

tatttte.  In  re  Butler,  76  Neb.  267  (107  N. 
'7.  572). 


TES.  |U 

Certifteatea  and  aeaL 

Necessity  to  show  when  caumlasion  «• 
plres  in  acknowledgment,  see  Acknowkiff- 
ment,  ||  26,  27. 

7.  (1887.)  The  seal  of  a  notary  public 
which  contains  the  words  "Notarial  Seal," 
the  name  of  the  county  for  which  he  vaa 
appointed,  and  the  word  "Nebraska."  Is  anf- 
fldent  for  the  authentication  of  his  official 
acts.  Section  5  of  chapter  61  of  the  Com- 
plied Statutes  does  not  require  the  name  or 
initial  of  the  notary  to  be  engraved  In  ttie 
seal.  The  provision  of  the  section  concern- 
ing the  name  or  initials  of  the  name  of  the 
notary  la  permissive  only.  Weepinff  Water 
V.  Reed,  21  Neb.  261  (31  N.  W.  797). 

8.  (1898.)  A  notary  public,  by  impres- 
sion of  his  official  seal,  must  authenticate 
his  official  acts,  and  a  certificate  lacking 
such  authentication  is  without  force.  Wei- 
ton  V.  Atkineon,  56  Neb.  674  (76  N.  W.  473; 
70  Am.  St.  Rep.  416). 

9.  (1907.)  The  seal  of  a  notary  whlcb 
contains  the  words  "Notarial  Seal,"  the 
name  of  the  county  for  which  the  notary 
was  appointed,  and  the  word  "Nebraslta,'*  is 
sufficient  for  the  authentication  of  his  ^- 
flcial  acts;  and  his  fftilnre  to  write  undsr 
his  official  signature  the  date  when  his  com- 
mission will  expire  does  not  render  his  cer- 
tificate void.  Sheridan  Coumty  v.MoKinneg, 
79  Neb.  223  (116  N.  W.  548). 

Evidence  of  official  character. 

10.  (1902.)  Signature  and  seal  as  a  no- 
tary public  sufficiently  establishes,  at  least 
vrima  facie,  the  official  character  of  notary 
of  another  state.  Yamal  v.  Bupp,  8  Usof. 
1  (90  N.  W.  646). 

Liabilities  on  official  bonds. 

11.  (1902.)  The  giving  of  notice  of  the 
dishonor  of  protested  paper,  in  the  absence 
of  contrary  instructions,  is  a  notarial  doty 
rradering  the  notary  liable  tor  neglect  upcm 
his  bond.  Williams  «.  Parkt,  63  Neb.  747 
(89  N.  W.  396;  56  L.  ZL  A.  769). 

NOTES. 
Bet  Bille  ana  VofM. 
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NOTICE. 

ANALYSIS. 

b  ireneralf  S  1. 

ConBtraetlTe  notice,  ||  2-7. 

Notice  by  pnblicatiozi,  H  S-12. 

Proof  of  posting  notices,  1 18. 

Excuse  for  delay  In  giving  notice,  8  14. 


Cbosb-Refebences. 
In  general  and  of  particular  facts. 

To  landowner  in  acquiring  title  by  pre- 
scription, see  Adverse  Potaession,  H  42-44. 

To  owner  of  trespassing  animals,  see 
Animals,  §|  7S-84. 

Of  attorney's  lien,  see  Attorney  and  Cli- 
ent, 11133-140. 

Of  non-payment  and  protest  of  negotiable 
Instrument,  see  Bills  and  2fo(e9,  IS  343-354. 

Affecting  6ona  fides  of  purchaser  <rf  note, 
see  Bills  and  Notes,  SI  229-283. 

Of  defects  in  bridges  by  county  see 
BHdges,  18  67,  68. 

Necessity  of  notice  of  claim  for  Injuries 
sustained  on  bridges,  see  Bridges,  88  69,  70. 

Effect  of  failure  of,  to  principal  of  real 
estate  agent,  see  Brokers,  f  67. 

Of  chattel  mortgage  as  notice  to  subse- 
quent purchaser,  see  Chattel  Morigagett 
i\  169-161. 

Necesslly  of  notice  of  custom,  see  0U9- 
tomt  and  Ust^ea,  SI  8-6. 

Of  assignment  of  dower,  see  Dower,  1 42. 

Of  repudiation  of  gambling  contract,  see 
Oaming,  1 16. 

Of  acceptancy  of  guaranty,  see  OuanmtVf 
SI  7-10. 

Of  petition  for  establishment  ot  public 
roads,  see  Highways,  SS  40-54. 

Of  loss  under  insurance  policy,  see  Jfi- 
aurance,  88  389-440. 

Of  cancelation  of  insurance  policy,  see 
Insurance,  81  147,  148. 

Of  termination  of  lease,  see  Landlord  and 
Tenant,  1176,  77. 

Of  pendency  of  suit  as  affecting  right  of 
property,  see  Lis  Pendens,  $8 12-16. 

Of  retirement  of  partner,  see  ParfttersAip, 
8  267. 

Of  party  wall  agreement,  see  Party  Walls, 
816. 

Particular  acts  or  proceedings. 

Of  appeal,  see  Appeal  and  JBrror,  11679- 
€81. 


Of  motion  to  dismiss  appeal  or  petition 
In  error,  see  Appeal  and  Error,  |S  1457, 
1468. 

Waiver  of  notice  of  cause,  see  Appear- 
ance, 1167-61. 

Before  judgment  on  award,  see  ArWra- 
tion  and  Award,  81  50,  51. 
Of  attachment,  see  Attachment,  1 246. 

Of  motion  to  dissolve  attachment,  see  At- 
tachment, 1 300. 

Registry  of  attachment  notice  as  notice 
of  lien,  see  Attachment,  %  209. 

Sale  of  property  in  attachment,  notice  of 
pending  action,  see  Attachment,  1 235. 

To  take  depositions,  see  DepositUms,  IS  9- 
14. 

Of  motion  to  dismiss,  see  DismissaJ  and 

2fon-8uit,  5  52. 

To  defendant  In  garnishment,  see  Gar- 
nishment, 88  47-50. 

In  eminent  domain  proceedings,  see  Emi- 
nent Domain,  88160-166. 

Secondary  evidence  as  to  contents  of  pub- 
lished notice,  see  Evidence,  1 167. 

Of  presentment  of  bill  of  exceptions,  see 
Exceptions,  Bill  of,  {  93. 

Ot  execution  sale,  see  Execution,  SS  167- 
166. 

Of  hearing  on  claims  against  estates,  see 
Executors  and  Administrators,  ||  132,  133. 

Notice  to  quit  before  action  for  forcible 
entry,  see  Forcible  Entry  and  Detainer, 
88  37-42. 

Application  by  guardian  to  sell  property, 
see  Ovardian  and  Ward,  IS  42-44. 

Presumption  of  notice  setting  aside  Judg- 
moit,  see  Judgment,  8  325. 

Of  application  for  modification  of  Judg- 
ment, see  Judgment,  |8  214-216. 

Of  application  for  vacation  of  Judgment, 
see  Judgment,  IS  316,  816. 

Of  application  for  vacation  of  default 
Judgment,  see  Judgment,  IS  88-90. 
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Of  offer  to  consent  to  judgment,  see  Judg- 
ment, S  32. 

Of  application  for  liquor  license,  see  In- 
toxicatinff  Liguor$,  ii  56-78. 

Of  Issuance  of  order  of  sale,  see  Judicial 
aalea,  H  278,  279. 

Of  appraisal  of  property  for  Judicial  sale, 
see  Judicial  Sales,  IS  81,  82. 

Of  assessment  fon  municipal  ImproTe* 
ments,  see  Muntcipai  Corporation*,  IS  360- 
366. 

Of  meeting  of  board  of  equalization  of 
cltl«^  see  Munictpai  Corporatiotu,  11488- 
493. 

Of  motion  for  new  trial,  see  New  TrUOt 
1177. 

Of  amendment  of  pleading,  see  Pleadinff, 
II 429-433. 

Of  filing  of  croes'petltlon,  see  Pleading, 
II 423-428. 

Of  filing  of  pleading,  see  Pleading,  ||  417- 
422. 

Of  annexation  of  exhibit  to  pleading,  see 
Pleading,  |403« 

Of  application  for  appointment  of  recelTsr, 
see  Receivers,  i%  33^0. 

Record  as  notice  in  general,  see  Beoorde, 
114-6. 

Of  Judicial  sale^  see  Judicial  BiUes,  II 196- 
215a. 

Of  Increase  of  assessment,  see  Taxation, 
SI  376-379. 

Of  sale  of  land  for  taxes,  see  Taxation, 
II 630-641. 

Of  proceedlngB  to  foreclose  tax  Hens,  sea 
TaxaHon,  ||  604,  605. 
Fot  trial,  see  Trial,  S  9. 
Of  probate  of  will,  see  Wille,  II 94-96. 

In  gMural. 

1.  (1907.)  A  statutory  notice  la  not 
rendered  void  by  the  Inclusion  of  surplue- 
age  which  has  not  misled  the  party  notified 
to  his  prejudice.  Jacobaen  v.  City  of  Om- 
aha,  80  Neb.  66  (113  N.  W.  792). 

OonstructlTe  notice. 

2.  (1876.)  Possession  of  land  Is  notice 
to  all  the  world,  not  only  of  the  possession 
itself,  but  of  the  right,  title,  and  Interest, 
whatever  It  may  be,  of  the  possessor.  Vhl 
V.  May,  5  Neb.  157;  (1893)  Scharman  v. 
Bcharman,  38  Neb.  39  (56  N.  W.  704); 
(1898)  Beat  V.  Zutavern,  53  Neb.  604  (74 
N.  W.  64);  (1899)  Draper  v.  Taylor,  68 
Neb.  787  (79  N.  W.  709). 

3.  (1896.)  In  a  suit  In  equity,  where 
the  decree  has  been  entered  and  the  case  is 


ice.  |9 

still  on  the  docket  pending  proceedings  to 
sell  the  property,  all  of  the  parties  to  the 
case,  in  the  absence  of  a  rule  on  the  sub- 
ject, are  bound  to  take  notice  of  all  the 
orders  entered  and  steps  taken  by  the  court 
In  the  case  in  term  time  which  do  not  affect 
the  original  decree.  Beatrice  Paper  Co.  v. 
Beloit  Iron  Works,  46  Neb.  900  (65  N.  W. 
1059). 

4.  (1896.)  Possession  of  real  estate  is 
ordinarily  notice  of  a  claim  of  right,  and 
Is  notice  to  all  the  world  of  the  rl^ts  or 
Interest  the  [wrson  holding  possession  may 
have  in  the  property  'over  which  It  Is  ei- 
.erclsed.  Monroe  v.  Hanaon,  47  Neb.  30  (66 
N.  W.  12). 

6.  (1898.)  Proof  of  publication  in  a 
newspaper  as  an  Item  of  news  of  the  giv- 
ing of  a  mortgage  upon  real  estate  Is  alone 
Insufflcient  to  establish  that  a  particular 
subscriber  had  actual  knowledge  of  the  ex- 
istence of  such  mortgage.  American  Fire 
Ina.  Co.  V.  Landfare,  66  Neb.  482  (76  N.  W. 
1068). 

6.  (1902.)  (instructive  notice  cannot  be 
imputed  from  the  recording  of  a  document 
which  the  statute  does  not  recognize  as  an 
Instrument  that  should  be  recorded.  Bene- 
diet  V.  T.  L.  V.  Land  d  Cattle  Co.,  66  Neb. 
236  (92  N.  W.  210). 

7.  (1902.)    Instruments,  to  Impart  con- 
structive notice,  must  be  recorded  in  their 
true  character.    Benedict  v.  T.  L.  V.  Land 
d  Cattle  Co.,  66  Neb.  236  (92  N.  W.  210). 
Notice  hj  publieatifm. 

SuflOclency  of  newspaper,  see  NewapaperSf 
S§  1-6. 

8.  (1898.)  A  subscriber  to  a  newspaper 
Is  not  bound  at  his  peril  to  know  all  It 
contains,  but  Is  chargeable  with  what  he 
has  seen  or  read  therein  and  also  with 
knowledge  of  statutory  notices  or  legal  or* 
ders  which  are  conclusive  of  his  ri^ts 
when  publiahed.  American  Fire  Ina.  Co.  f. 
Landfare,  56  Neb.  482  (7S  N.  W.  1068). 

9.  (1900.)  A  week  means  a  period  of 
time,  beginning  on  Sunday  and  ending  on 
Saturday  following,  and  where  a  notice  is 
required  to  be  published  beginning  the  flnt 
week  of  a  certain  month,  held,  that  if  It  is 
published  first  during  the  first  fuTl  week 
of  such  month  beginning  on  Sunday  and 
ending  on  Saturday,  the  requirements  of  the 
statutes  are  satlBfled,  even  though  the  pub- 
lication was  not  made  during  the  first  seno 
days  of  the  month.  Medians  v.  Linton,  0 
Neb.  249  (82  N.  W.  S66). 


Digitized  by 


110 


NOVATION. 


ST 


10.  (1902.)  Notice  of  a  judicial  sale  iB 
not  Invalid  because  the  newspaper  In  which 
It  was  Inserted,  althou^  published  In  the 
proper  county,  was  partly  printed  outside 
or  such  county.  JEtna  Life  Ins.  Co.  v.  Wort- 
aszeviski,  63  Neb.  636  (88  N.  W.  855). 

11.  (1902.)  In  the  absence  of  a  Bhowlug 
to  the  contrary  the  affidavit  of  the  pub- 
lisher, that  the  newspaper  was  one  of  gen- 
eral circulation  In  the  county,  is  sufficient 
to  ei^blish  the  fact  that  the  newspaper  was 
a  legal  newspaper.  Bourke  v.  Bommert,  3 
Unof.  761  (92  N.  W.  990). 

12.  (1904.)  Prortt  of  publication,  by  the 
affidavit  of  a  person  having  knowledge  of 
the  fact,  must  be  made  within  six  months 
after  the  last  day  of  publication,  ioner- 


pan  V.  Citjf  of  South  Omaha,  72  Neb.  817 

(100  N.  W.  407). 

Proof  of  posting  of  notices. 

13.  (1893.)  Proof  by  affidavits  of  post- 
ing public  notices  is  not  exclusive.  The 
statute  merely  provides  a  mode  which  is 
sufficient,  but  does  not  provide  that  it  shall 
supersede  all  other  forms  of  proof.  Lari- 
mer V.  -WoOace,  36  Neb.  444  (54  N.  W.  835). 

Excuse  for  delay  In  grlTlng  notice. 

14.  (1903.)  The  maxim  that  physical 
incapacity  to  perform  a  duty  enjoined  by 
law  excuses  non-performance.  Is  not  avail- 
able to  extend  the  time,  or  afTord  an  op- 
portunity, to  give  notice  for  the  fixing  of  a 
statutory  liability  upon  another.  Bchmidt 
V.  Oitjf  Of  Fremont,  70  Neb.  677  (97  N.  W. 
830). 


NOVATION. 


Substltntion  of  new  debtor. 

1.  (1895.)  Where  one  enters  Into  a  con- 
tract to  employ  another  at  a  fixed  rate  for 
a  time  certain,  and  afterwards  disposes  of 
the  business  In  which  the  services  are  to 
be  rendered  to  a  third  person,  and  such 
third  person  retains  the  servant  in  his  em- 
ployment and  pays  hiin  at  the  contract  rate 
for  several  months,  this  Is  sufficient  evi- 
dence of  novation  to  charge  such  third  per- 
son with  the  obligations  of  the  contract. 
OuIJKrtson  Inrigating  <C  Water  Power  Co. 
V.  Wildman,  45  Neb.  663  (63  N.  W.  947). 

2.  (1895.)  Where  one  enters  into  aeon- 
tract  to  employ  another  for  a  time  certain 
and  afterwards  sells  his  business  to  a  third 
person  who  retains  the  servant  in  his  em- 
ploy and  pays  him  at  the  contract  rate  for 
several  months,  the  original  employer  and 
Us  vendee  are  not  Jointly  liable  for  services 
performed  after  the  novation;  but  If  they 
are  sued  JoInUy  and  a  cause  of  acUon 
against  the  vendee  is  pleaded  and  proved, 
he  cannot  be  heard  to  object  because  Judg- 
ment was  also  rendered  against  the  vendor. 
Culbertson  IrrigaHng  &  y^a%er  Power  Co, 
V.  W4Wmon,  45  Neb.  663  (63  N.  W.  947). 

3.  (1896.)   The  deposit  by  a  stote  treas- 


urer's successor  under  the  dwository  law, 
of  the  certificates  received  by  him  from  bis 
predecessor,  In  the  same  bank  which  Issued 
them,  the  cancelation  of  the  certllcates  and 
the  state's  accepting  a  credit  on  open  ac- 
count for  their  amount,  operated  a  nova- 
tion, made  the  bank  the  state's  debtor,  and 
released  the  retiring  treasurer  from  liabil- 
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ity.   Btate  «.  Hill,  47  Neb.  456  (66  N.  W. 

541). 

Assumption  of  debt  by  third  person. 

4.  (1891.)  In  a  contract  to  assume  cer- 
tain debts  In  consideration  of  a  stock  of 
goods,  etc.,  two  notes  were  described  as  one 
for  $600  and  one  for  11,500  due  the  United 
SUtes  National  Bank.  The  tesUmony 
showed  that  the  notes  were  not  before  the 
parties  when  the  contract  "was  drawn,  but 
that  the  only  notes  possessed  by  the  bank 
against  the  vendor  was  one  for  $500  and 
one  for  $1,350.  Held,  That  the  bank  was 
entitled  to  recover  against  the  purchasers 
the  amount  of  said  notes.  Kaufman  v. 
United  States  Nat.  BanlCt  SI  Neb.  661  (48 
N.  W.  738). 

6.  (1905.)  When  a  vendee  of  personal 
property  assumes  and  agrees  to  pay  as  the 
purchase  price,  or  a  part  of  it,  an  Indebted- 
ness of  the  vendor  to  a  third  person,  the 
creditor  may  enforce  the  obligation  by  a 
suit  at  law  against  both  parties  to  the  agree- 
ment Butler  V.  Brvoe  <G  Co.,  76  Neb.  323 
(106  N.  W.  445). 

6.  (1906.)  The  obligation  of  the  origi- 
nal obligor  when  a  third  party  assumes  the 
Indebtedness  remains  the  same;  in  a  nova- 
tion he  Is  relieved.  Morrit  v.  Perging,  76 
Neb.  80  (107  N.  W.  218). 


Necesrtty  for  discharge  of  original  debtor. 

7.  (1897.)  There  can  be  no  novation  of 
a  debt  In  the  absence  of  an  unqualified  dis- 
charge of  the  original  debtor  by  the  cred- 
itor. Western  White  Bronze  Co.  v.  Porirey, 
60  Neb.  801  (70  N.  W.  888): 
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NUISANCE. 

ANALYSIS. 

I.  FBITATE  NTTISANCES. 

What  constitutes  nuisance,  H  1-7. 
Abatement  and  injunction,  §S  8-10. 
■  ■    '  Adequacy  of  remedy  at  law,  S  11. 
 Eridenoe,  Si  18, 13. 

Iiiabillty  of  pencm  maintaining  nnlsanc^  ||  1^  16. 
Actions  for  damagM,  {{  16-18. 

n.  PXTBLIO  NUISAVCE8. 

Hatnre  and  elements  of  nuisance  H  10-21. 
What  constitutes  nuisance,  H  32-26. 

 Obstruction  of  street  or  highway,  §S  27-31. 

Bights  and  remedies  of  private  persons,  32-38. 
Segulation,  1 39. 

Abatemmt  by  act  of  public  anthoiltieB, }  40. 

— Notice  to  person  maintaining  nuisance.  If  41-48. 

 Assessment  of  dami^es  for  ^^ense,  |{44^46. 

Orounds  for  injunction,  {  46. 
Action  for  abatement  or  Injunction,  S  47. 
——Adequacy  of  remedy  at  law,  {  48. 
—  limitations  and  laches,  |  tt. 

 Pleading,  {  50. 

.  Evidence,  I  51. 

Protection  of  nidsance  by  court  of  equity,  {  52. 
Common  nuisance  u  criminal  offense,  Si  53-56. 

Cboss-Refebbkcks.  3.    (1899.)    A  use  made  by  one  of  Ub 

Effect  of  ordinance  prescribing  method  of  property  which  works  an  irreparable  injury 

burial  in  cemeteries  as  nuisance,  see  Ceme-  to  the  property  of  his  nelghtrar,  or  whereby 

teries,  |§  11-13.  the  unwritten  but  accepted  law  of  decciu^ 

Enjoining  cemeteries  as  nuisance,  see  ^  violated,  or  which  deprives  his  neighbor 

Cemeteriea,  SfS-13.  of  the  reasonable  and  comfortable  use  of 

  his  property,  or  which  will  probably  en- 

I.  PBIVATE  NUISANCES.  danger  the  health  and  life  of  his  neighbor. 

What  constitutes  nuisance.  Is  a  private  nuisance  and  may  be  enjoined. 

1.  (1894.)  The  fact  that  the  injury  htnoe  v.  Prospect  Hill  Cemetery  Ass%  68 
from  pollution  of  a  well  could  be  avoided  Neb.  94  (78  N.  W.  488;  46  U  R.  A,  237). 
by  digging  a  new  well  would  not  be  a  bar  4.  (1899.)  The  citizen  is  enUtled  to  the 
to  the  action,  but  would  be  admissible  In  jjg^  ^nd  enjoyment  of  the  light  and  the  air 
mitigation  of  damages  by  restricting  the  over,  and  the  water  beneath,  the  surface 
plaintiff  to  such  recovery  as  would  compen*  Qf  ^Is  premises,  and,  in  order  that  his  nelgh- 
sate  him  for  reasonable  expenses  Incurred  may  devote  his  property  to  a  particular 
In  avoiding  the  injury.  Beatrice  Oat  Co.  v.  qge,  cannot  be  compelled  to  surrender  those 
Thomas,  41  Neb.  662  (59  N.  W.  92S:  43  Am.  rights,  even  If  fully  paid  therefor.  Lowe  v. 
St.  Rep.  711).  Prospect  Sill  Cemetery  Aaa'n,  68  Neb.  94 

2.  (1894.)  Where  filthy  and  noxious  (78  N.  W.  488;  46  L.  R.  A  237). 
matter  la  permitted  to  percolate  through  5.  (1901.)  An  obstruction  by  a  tenant 
the  adjacent  soil  and  befoul  a  neighbor's  qi  the  lower  part  of  a  building  of  a  stali^ 
well  or  cellar,  such  tact  amounts  to  a  nul-  leading  to  the  upper  part  of  the  bulld- 
sance,  and  la  actionable  at  common  law.  An-  ing,  leased  by  another  tenant,  latOTfednc 
hiuaer-Butch  Brewing  Asa'n  v.  Pttcnon,  41  with  or  impairing  the  easement  of  the  tn- 
Neb.  897  (60  N.  W.  373).  ants  on  the  upper  floor.  Is  in  the  nature  of 
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a  nuisance^  and  may  be  enjoined.  MiUer  v. 
FitzGerald  Dry-Goods  Oo^  62  Neb.  270  (8S 

N.  W.  1078). 

6.  (1903.)  A  burial  ground  near  dwell- 
IngB  Is  not  necessarily  a  nuisance  and  the 
court  will  only  interfere  and  enjoin  its  use 
on  clear  and  convincing  proof  of  probable 
Injury.  Braaach  v.  Cemetery  Asg'n,  69  Neb. 
300  (95  N.  W.  846). 

7.  (1903.)  A  court  of  equity  will  enjoin 
the  use  of  a  tract  of  land  for  cemetery  pur- 
poses so  situated  that  the  burial  of  the  dead 
there  will  injure  life  or  health,  either  by 
corrupting  the  surrounding  atmoaphere,  or 
the  water  of  wells  or  springs,  Braatch  v. 
Cemetery  AM'n,  69  Neb.  300  (96  N.  W.  646). 

Abatement  and  injunetlcnt. 

8.  (1899.)  A  court  of  equity  has  Juris- 
diction to  enjoin  a  threatened  injury  when- 
ever its  nature  is  such  that  it  cannot  be 
adequately  compensated  in  damages  and  Its 
continuance  would  occasion  a  constantly  re* 
curring  grievance.  Lowe  v.  Prospect  SUl 
Cemetery  Ass'n,  59  Neb.  94  (78  N.  W.  488; 
46  L.  R.  A.  237). 

9.  (1899.)  The  object  of  an  action  to 
enjoin  a  private  nuisance  is  to  prevent  de- 
fendant from  using  his  property  In  such  a 
manner  as  to~  disturb  the  plaintiff  In  the 
reasonable  use  and  occupancy  of  his  prop- 
erty, and  a  tenant  for  life  may  maintain 
such  a  suit.  Lowe  v.  Prospect  Hill  Oeme-' 
tery  Ass'n,  58  Neb.  94  (78  N.  W.  488;  46 
L.  R.  A.  237). 

10.  (1899.)  To  authorize  an  Injunction 
against  a  proposed  use  of  his  property  by 
the  owner,  on  the  ground  that  It  will  con- 
stitute a  nuisance,  it  must  be  established  by 
Batisfactory  evidence  that  the  Injury  threat 
ened  or  apprehended  will  probably  result. 
Lowe  V.  Prospect  Hill  Cemetery  Ass'n,  58 
Neb.  94  (78  N.  W.  488;  46  I*  R.  A.  237). 

—Adequacy  of  remedy  at  law. 

11.  (1899.)  An  owner  of  a  lot  adjoin- 
ing a  prospect  cemetery  is  without  an  ade* 
quate  ranedy  at  law  for  the  redress  of 
Injurlffii  to  be  apprehended  from  the  pollu- 
tion of  the  water  in  his  well  from  the  In- 
terring of  bodies  in  such  cemetery,  and 
hence  Injunction  will  Me.  Lowe  v.  Prospect 
Hill  Cemetery  Ass'n,  58  Neb.  94  (78  N.  W. 
488;  46  U  R.  A.  237). 

—   ,,.  Evidence. 

12.  (1899.)  The  evidence  set  out  In  the 
opinion  and  held  to  sustain  the  finding  of 
tlie  district  court  that  the  proposed  use  by 


appellant  of  its  grounds  for  Interring  therein 
dead  bodies  would  probably  result  in  con- 
taminating the  waters  of  appellees'  wells 
with  dlsesae  germs,  and  thus  endanger  the 
health  and  Uves  of  appellees  and  their  fam- 
ilies. Lowe  V.  Prospect  Htil  Cemetery 
Ass'n,  58  Neb.  94  (78  N.  W.  488;  46  L.  R. 
A.  237). 

13.  (1903.)   Evidence   AeI3  Insufflclent 

to  sustain  an  Injunction  against  the  estab- 
lishment of  a  cemetery  near  plaintiff's  lands 
and  wells.  Braasch  v.  Cemetery  Ass'n,  69 
Neb.  300  (95  N.  W.  646). 

liability  of  person  maintaining  nuisance. 

14.  (1894.)  One  who  collects  injurious 
or  offensive  matter  upon  his  premises, 
which,  by  percolation,  transmission  through 
subterranean  streams,  or  otherwise,  pol- 
lutes his  neighbor's  well,  is  liable  for  the 
damages  thereby  sustained.  Beatrice  Oas 
Co.  V.  Thomas,  41  Neb.  662  (59  N.  W.  925; 
43  Am.  St  Rep.  711). 

15.  (1894.)  Where  injurious  or  offensive 
matter  is  allowed  to  collect  and  by  percola- 
tion pollute  a  well  on  adjoining  premises 
it  is  not  necessary  for  the  recovery  of  dam- 
ages that  the  fact  of  the  contamination  of 
plaintiff's  well  was  known  by  •  the  defend- 
ant It  Is  sufficient  that  such  contamina^ 
tion  was  the  natural  and  probable  conse- 
quence of  defendant's  acts.  Beatrice  Oas 
Co.  V.  Thomas,  41  Neb.  662  (69  N.  W.  925; 
43  Am.  St  Rep.  711). 

Aetlcms  for  damages. 

16.  (1887.)  Where  a  nuisance  is  a  con- 
tinuing one,  In  consequence  of  which  dam- 
ages are  sustained,  a  recovery  Is  limited  to 
damages  which  may  have  accrued  before 
the  action  Is  brought,  and  one  action  is  not 
a  bar  to  a  second  action  brought  for  dam- 
ages thereafter  sustained.  Omaha  d  R.  Y. 
R.  Co.  V.  Standen,  22  Neb.  343  (35  N.  W. 
183);  (1887)  Omaha  &  R.  V.  R.  Co.  v. 
Brown,  22  Neb.  3S6  (36  N.  W.  188). 

17.  (1894.)  Where  an  injury  from  the 
pollution  of  a  well  causes  permanent  and 
irremediable  damage  to  plaintiff's  land,  the 
plaintiff  should  recover  in  one  action  all 
damages,  present  or  prospective;  but  if  the 
Injury  was  temporary  in  its  character  and 
capable  of  being  avoided  in  the  future  with* 
out  permanent  Injury  to  plaintiff's  land, 
damages  can  only  be  recovered  up  to  the 
commencement  of  the  action,  the  injury 
then  being  in  the  nature  of  a  continuing 
nuisance.   Beatrice  Oas  Co.  v.  Thomas,  41 
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Neb.  662  (69  N.  W.  925;  48  Am.  St  Rep. 
711). 

18.  (1894.)  In  an  action  for  poUntlou 
of  plalntltrs  well  from  an  atwumnlatlon  of 
ofEenslve  matter  on  defendant's  premises, 
where  platntltC  Introduced  evidence  tliat 
other  wells  In  the  neighborhood  of  the 
source  of  pollution  complained  of  were  like- 
wise affected,  evidence  on  behalf  of  the  de- 
fendants to  show  that  other  wells  situated 
at  a  great  distance  from  such  source  were 
also  likewise  affected  was  admissible.  Beat- 
rice Oa$  Co.  V.  Thomat,  41  Neb.  662  (59  N. 
W.  925;  43  Am.  St.  Rep.  711). 

tL  VJTBLXC  NtnSANCES. 
Nature  and  element  of  nuisance. 

19.  (1884.)  An  injunction  will  be  granted 
to  enjoin  a  nuisance  that  shocks  the  sense 
of  decency,  as  tlie  keeping  of  jacks  and  stal- 
lions and  standing  them  for  mares  near 
and  in  plain  view  of  the  plaintiffs  dwelling. 
Parrell  v.  Cook.  16  Neb.  483  (20  N.  W.  720; 
49  Am.  Rep.  721). 

20.  (1898.)  The  essential  Ingredient  of 
a  nuisance  Is  Its  unlawful  or  wrongful  char- 
acter. City  of  Omaha  v.  Flood,  67  Neb.  124 
(77  N.  W.  379). 

21.  (1906.)  Consplcuousness  is  an  asset 
to  a  business  block  In  a  city,  and  to  extend 
an  adjoining  building  beyond  the  lot  line  Is 
a  damage  to  such  Inillding,  to  be  considered 
as  an  element  in  an  action  to  enjoin  the 
same  as  a  nuisance.  BiscJiof  v.  Merchanta 
Nat,  Bank,  76  Neb.  838  (106  N.  W.  996). 

What  constltntes  nuisance. 

22.  (1877.)    A  county  is  not  liable  at 

the  suit  of  a  private  person  for  damages  oc- 
casioned by  reason  of  the  erection  of  a 
county  Jail  in  near  proximltv  to  his  resi- 
dence. Neither  is  It  liable  If  the  jail  be 
kept  in  so  filthy  a  condition  as  to  become 
an  actual  nuisance  to  those  persons  living 
near  It  Wehn  v.  Commissioners  of  Gage 
County,  5  Neb.  494  (25  Am.  Rep.  497). 

23.  (1895.)  A  place  kept  for  gambling 
purposes  is  a  public  nuisance.  HiJl  v.  Pier- 
son,  45  Neb.  603  (63  N.  W.  835). 

24.  (1902.)  In  giving  a  fireworks  exhi- 
bition, it  is  not  unlawful  or  a  nuisance 
per  se  to  shoot  off  sky-rockets,  bombs  and 
other  explosives  In  a  careful  aod  suitable 
manner  upon  one's  own  premises.  Bianki 
V.  Greater  America  Exposition,  3  Unof.  656 
(92  N.  W.  615). 

25.  ( 1906.)  A  permanent  nuisance  Is 
one  of  such  a  character,  and  which  exists 


under  sncih  circumstances,  that  It  will  be 

presumed  to  continue  indefinitely.  Bischof 
V.  Merchants  Nat.  Bank,  75  Neb.  838  (106 
N.  W.  996). 

26.  (1906.)  A  structure  constituting  a 
nuisance,  maintained  in  violation  of  a  post 
tive  statute,  whldi  Is  not  necessary  to  the 
conduct  of  any  lawful  business,  and  which 
Is  not  an  Inseparable  nor  a  necessary  part 
of  the  unfinished  building  to  which  It  Is  at- 
tached, will  not  be  presumed  to  contluoe 
indefinitely  and  is  not  a  permanent  nuisance. 
Bischof  V.  Merchants  Nat.  Bank,  75  Neb. 
838  (106  N.  W.  996). 

•^—Obstruction  of  street  or  highway. 

27.  (1874.)  When  one  erects  a  toll  gate 
across  the  public  highway  and  demands  a 
toll  for  crossing  a  bridge.  It  is  a  public 
nuisance.    Shed  v.  Hawthorne,  3  Neb.  179. 

28.  (1883.)  Temporary  obstructions  In 
a  street,  which  are  reasonable  and  necessary 
for  the  erection  of  a  building  upon  an  ad- 
joining lot,  do  not  constitute  a  nuisance, 
provided  they  are  not  unreasonably  pro- 
longed. State,  ex  ret  Beatty,  v.  Oi^  of 
Omaha,  14  Neb.  265  (15  N.  W.  210;  45  Am. 
Rep.  108). 

29.  (1898.)  When  the  authorities  of  a 
municipal  corporation,  Invested  by  the  leg- 
islature with  authority  so  to  do,  construct 
an  Improvement  In  a  public  atreet,  such 
improvement  Is  not  a  nuisance,  though  it 
damage  adjacent  property,  interfere  with 
the  owner's  enjoyment  thereof,  and  be  neg- 
ligently constructed.  City  of  Omaha  V. 
Flood,  57  Neb.  124  (77  N.  W.  379). 

30.  (1898.)  The  unlawful  obetruetlon 
of  a  public  street  Is  a  nuisance,  but  that 
which  is  authorized  by  competent  legal  au- 
thority does  not  in  law  constitute  a  nuis- 
ance. City  of  Omaha  v.  Flood,  67  Neb.  124 
(77  N.  W.  879). 

31.  (1906.)  PnbUc  highways  belons, 
from  side  to  side  and  from  end  to  end,  to 
the  public,  and  any  permanent  structure  or 
purpresture  which  materially  encroaches  on 
the  public  street  and  Impedes  travel  Is  i 
nuisance  per  se;  but  In  a  proper  case  such 
obstructions  may  be  authorized  by  compe- 
tent authority.  Bischof  t>.  Merchants  A'ot 
Bank,  75  Neb.  838  (106  N.  W.  996). 

Bights  and  remedies  of  private  persons. 

32.  (1871.)  A  private  person  cannot 
maintain  an  action  to  abate  a  public  ntila- 
ance  unless  he  can  aver  and  prove  aome 
special  injury  to  himself.  Kittle  v.  OUy  el 
Fremont,  1  Neb.  329. 
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33.  (1871.)  An  Individual  who  Is  spe- 
cially Injured  by  a  common  or  public  nuis- 
ance may  maintain  a  suit  to  have  the  same 
abated.  Kittle  v.  City  of  Fremont,  1  Neb. 
329. 

34.  (1874.)  Injunction-  to  remove  or 
abate  a  public  nuisance  will  not  be  granted 
unless  It  clearly  shows  that  the  plaintiff 
does  or  will  sustain  a  special  damage — a 
personal  injury  distinct  from  that  which  be 
suffers  In  common  vith  the  rest  of  the  pub- 
lic.   Bhed  V.  Hawthorne,  3  Neb.  179. 

36.  (1895.)  A  public  nuisance,  criminal 
in  its  nature,  will  be  enjoined  at  the  In- 
stance of  a  private  party  only  upon  a  show- 
ing of  some  special  injury  suffered  by  Lim 
aside  from  that  snffertfd  In  common  with 
the  remainder  of  the  public.  BUI  v.  Pier- 
ton,  45  Neb.  503  (63  N.  W.  835). 

36.  ( 1905.)  The  process  of  Injunction 
cannot  be  availed  of  by  a  private  citizen  to 
abate  a  purely  public  nuisance  from  which 
he  suffers  no  special  or  peculiar  injury  of 
a  continuing  nature  for  which  an  action  at 
law  wlU  afford  him  no  adequate  remedy  or 
redress.  George  v.  Peckham,  73  Neb.  794 
(103  N.  W.  664). 

37.  (1905.)  Dami^es  to  an  Individual 
are  not  rendered  special  or  peculiar  by  the 
fact  that  they  exceed  those  Inflicted  upon 
the  general  public  In  degree,  but  to  have 
that  character  they  must  differ  from  the 
latter  In  kind.  George  v,  PecftAam,  73  Neb. 
794  (103  N.  W.  664). 

38.  (1906.)  A  private  person  seeking 
the  aid  of  equity  to  restrain  a  public  nuis- 
ance must  show  some  special  injury  pecu- 
liar to  himself,  aside  from  and  Independent 
of  the  general  Injury  to  the  public.  Bischof 
V.  Merchants  Nat.  Bank,  75  Neb.  838  (106 
N.  W.  996);  (1906)  Letherman  v.  Hauser, 
77  Neb.  781  (110  N.  W.  745). 

Begulation. 

39.  (1907.)  An  ordinance  enacted  by 
the  mayor  and  council  of  the  clly  of  Omaha, 
regulating  the  construction  of  buildings  in 
said  city,  which  provides  that  it  shall  be 
unlawful  to  erect  a  gas  tank  or  holder 
therein  without  the  written  consent  of  the 
owners  of  all  the  property  within  a  radius 
of  1,000  feet  froni  the  site  of  such  structure. 
Is,  as  to  such  proviso,  void.  State,  ex  ret. 
Omaha  Gas  Co.,  v.  Withnell,  78  Neb.  33 
(110  N.  W.  680). 

Abatement  by  act  of  public  authorities. 

40.  (1901.)  It  Is  within  the  police  power 
of  the  state,  by  statute,  to  autborlze  a  mu- 


nicipal corporation  to  fill  lots  within  Its 
limits  so  iCs  to  prevent  stagnant  water  or 
other  nuisance  thereon,  and  provide  for  the 
assessment  of  the  expense  of  the  improve- 
ment against  the  lots  so  filled.  Such  stat- 
ute Is  not  unconstitutional.  Patrick  v.  City 
of  Omaha,  1  Unof.  260  (96  N.  W.  477). 

■'        Notice  to  person  maintaining  nui- 
sance. 

41.  (1898.)  Where  the  owner  of  land 
Is  entitled,  by  the  terms  of  the  statute,  to 
notice  to  abate  a  nuisance  by  filling  in  a  lot 
and  an  opportunity  to  do  the  work  himself, 
the  city  authorities  have  no  Jurisdiction  to 
proceed  with  the  Improvement  until  such 
notice  and  oportunl^  have  been  given.  Hor-  - 
bach  V.  City  of  Omaha,  64  Neb.  83  (74  N. 
W.  434). 

42.  (1904.)  Where  a  city  of  the  metro- 
politan class  seeks  to  abate  a  nuisance  con- 
sisting of  stagTiant  water  standing  upon 
vacant  lots,  and  where  the  statute  and  ordi- 
nance require  that  notice  be  given  to  the 
owner  and  an  opportunity  be  given  him  to 
perform  the  work  himself,  the  city  authori- 
ties have  no  power  or  jurisdiction  to  pro- 
ceed with  the  improvement  until  such  notice 
and  opportunity  have  been  given.  Shannon 
V.  City  of  Omaha,  72  Neb.  281  (100  N.  W. 
298). 

43.  (1904.)  Where  a  statute  requires 
that  notice  be  given  for  "at  least  six  days 
prior"  to  the  meeting  of  the  city  council  as 
a  board  of  equalization,  the  notice  must  be 
given  during  the  six  days  immediately  prior 
to  the  date  of  Uie  meeting.  Shannon  v.  City 
Of  OiHOha,  72  Neb'.  281  (100  N.  W.  298). 

——Assessment  of  danu^fes  for  expense. 

44.  (1901.)  If  the  nuisance  complained 
of  is  caused  by  negligence  of  the  city  In 
grading  its  streets  and  the  city  "fills  the 
lots"  to  abate  the  nuisance  the  expense  of 
so  filling  the  lots  cannot  be  assessed  against 
the  lots;  the  city  ought  at  its  own  expense 
to  abate  a  nuUance  caused  by  its  own  neg- 
ligence. Patrick  v.  City  of  Omaha,  1  Unof. 
250  (95  N.  W.  477). 

45.  (1901.)  Damages  ascertained  by  ap- 
praisement under  section  117,  chapter  10, 
laws  1887,  will  Include  the  expense  of  filling 
the  lots,  if  by  a  proper  grading  of  the 
streets  and  vrithout  negligence  on  Uie  part 
of  the  city  such  fllllng  will  be  necessary  to 
prevent  lots  from  becoming  nuisances  from 
a  collection  of  stagnant  water  thereon. 
Patrick  v.  City  of  Omaha,  1  Unof.  250  (96 
N.  W.  477). 
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Qronnds  for  Injunction. 

46.  (1902.)  Where  one  discharges  refuse 
or  sewerage  Into  a  running  stream,  in  such 
quantities  and  in  such  a  manner  that  the 
waters  therein  become  foni,  polluted  and 
contaminated,  emitting  noxious  gams  and 
odors,  and  thereby  endangering  the  bealtli 
and  enjoyment  of  those  living  along  the 
banks  of  such  stream,  interfering  with  the 
proper  and  customary  use  of  their  property, 
equity  has  power  to  restrain  the  acta  from 
which  such  consequences  flow.  Todd  v.  Gity 
of  York,  3  Unof.  763  (82  N.  W.  1040). 

Action  for  abatement  or  injunction. 

47.  (1871.)  A  common  or  public  nui- 
sance, if  committed  without  lawful  author- 
ity, can  be  remedied  by  a  public  prosecu- 
tion Instituted  by  the  proper  public  offlcer, 
on  behalf  of  the  peoplow  Kittto  v.  Fremontf 
I  Neb.  329. 

 Adequacy  of  remedy  at  law. 

48.  (1906.)  Where  a  nuisance  Is  not 
pernumeot,  and  the  damages  caused  thereby 
are  not  recoverable  in  one  action,  bat  would 
require  Buccesslve  actions,  the  injured  party 
has  no  adequate  remedy  at  law.  Bischof  v. 
Merchants  Nat.  Bank,  76  Neb.  838  (106  N. 
W.  996). 

——Limitations  and  laches. 

49.  (1906.)  Where  a  party  protests  or 
objects  against  the  erection  of  a  proposed 
obstruction,  to  the  party  about  to  erect  it, 
and  the  latter  proceeds  over  such  protmt 
and  objection  to  complete  the  obstmction, 
he  cannot  complain  because  the  former  de> 
layed  ten  days  In  bringing  suit  to  restrain 
the  nuisance  which  had  been  completed  in 
the  meantime.  Bischof  v.  Merchants  Nat* 
BanJc,  76  Neb.  838  (106  N.  W.  996). 

 Pleading. 

60.  (1902.)  A  petition,  by  which  it  Is 
sought  to  make  one  liable  in  damages  for 
doing  an  unlawful  act  or  maintaining  a 
public  nuisance,  must  state  sufficient  facta 
to  overcome  the  presumption  that  the  act 
complained  of  was  lawful,  or  show  that  the 
doing  of  the  act  Itself  amounted  to  a  pub- 
lic nuisance.  Bianki  v.  Greater  America 
Exposition,  3  Unof.  656  (92  N.  W.  616). 

— i.i'    ■  Evidence. 

61.  (1906.)  Evidence  examined,  and  held 
Insofflcient  to  show  that  the  plaintiff  had 


consented  to  the  erection  of  the  obstnictlon 
constituting  a  nuisance.  Bischof  v.  Mer- 
chanU  Nat.  Bank,  75  Neb.  838  (106  N.  W. 
996). 

Protection  of  nuisance  by  court  of  equity. 

52.  (1903.)  A  court  of  equity  will  not 
lend  its  aid  to  protect  a  sultw  In  main- 
taining a  public  nuisance,  nor  in  the  doing 
of  an  act  punishable  under  the  laws  ot  the 
state.  Nebraska  Telephone  Co.  v.  Wettem 
Independent  Long  Distance  Telephone  Co., 
68  Neb.  772  (96  N.  W.  18). 

Common  nuisance  as  criminal  offense. 

53.  (1903.)  A  statute  declaring  all  com- 
mon nuisances  to  be  criminal  is  to  be  con- 
strued as  prohibiting  every  act  which  was 
by  the  common  law  indictable  as  a  nuisance. 
State  V.  De  Wolfe,  67  Neb.  321  (93  N.  W. 
746). 

54.  (1903.)  By  section  232  of  the  crimi- 
nal code  the  erection,  Iteeping  up  or  contin- 
uing and  maintaining  of  any  nuisance  to 
the  injury  of  any  part  of  the  citizens  of 
this  state  Is  declared  to  be  a  crime;  and 
this  declaration  is  not  limited  or  restricted 
by  the  enumeration  In  the  section  of  cer 
tain  acts  which  are  to  be  "construed  and 
held  to  have  been  committed  in  any  county 
whose  Inhabitants  are  or  have  been  injured 
or  aggrieved  thereby."  The  first  clause  of 
the  section  makes  all  common-law  nuisances 
crimes,  and  the  second  clause  fixes  the 
venue  of  some  of  these  crimes.  State  v. 
De  Wolfe,  67  Neb.  321  (93  N.  W.  746). 

65.  (1903.)  In  a  proceeding  brought 
under  section  616  et  seq.  of  the  criminal 
code,  the  opinion  of  this  court  affects  In  no 
manner  the  judgment  of  tiie  court  below; 
its  only  function  is  to  determine  the  law  of 
the  case.  State  v.  De  Wolfe,  67  Neb.  321 
(93  N.  W.  746). 

66.  (1907.)  The  exhihlUon  of  a  stallion 
on  the  public  streets  of  a  city  or  village 
may  be  declared  a  nnisuice  by  the  mnnld- 
pal  authorities  and  punished  as  such.  StsM 
V.  laiM,  78  Neb.  678  (111  N.  W.  604). 

NUNC  PRO  TUNC. 
Entry  of  judgment,  see  Judgment,  t{  180* 
190. 

NUNCUPATIVE  WILLS, 
See  Wills,  ii  57-69. 
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CBOeS-REFEBENCBS. 

By  particular  persons,  see  specific  topics. 
Of  affidavit,  see  Agldavita,  %  16. 

Certificate  of  officer  taking  deposition,  see 

Depositions,  U  33,  34. 

VeriflcatloD  of  pleadlDgs,  see  Pleadinff, 
VII. 

Of  referee,  see  Reference,  8811,  12. 
Of  guardian  on  sale  of  ward's  property, 
see  Guardian  and  Ward,  §S  46-48. 
Of  judges,  see  Judges,  8  14. 
Of  Juror,  see  Jurj/,  |8  331,  332. 

Of  person  designated  to  make  Judicial 
sale,  see  Judicial  Sales,  88  22-28 

Of  appraisers  of  property  to  be  sold  at  ju- 
dicial sale,  see  Judicial  Sales,  g§  76-80. 

For  mechanic's  lien,  see  Mechanics'  LicTia, 
18  127-136. 

Of  public  officer,  see  Officers,  88  21,  22. 

Authentication  of  assessment  rolla.  see 
Taxation,  88  306-318. 

Of  witness,  see  Witnesses,  8  63. 

Objection  to  oath  of  witness,  see  Wit- 

neasea,  8  173. 

Refusal  to  swear  as  contempt,  see  Con- 
tempt, SS  9,  10. 

Competency  of  witness  who  does  not  un- 
derstand obligation,  see  Witnetaea,  i  53. 

False  swearing,  see  Perjury. 
Authority  to  administer. 

1.  (1884.)  The  Revised  Statutes  of  1866 
authorized  a  county  clerk  or  his  deputy  to 
administer  oaths  or  affirmations.  Merriam 
V.  Coffee^  16  Neb.  460  (20  N.  W.  389). 


Attestation. 

2.  (1884.)  It  is  unnecessary  for  the 
county  clerk  or  his  deputy  to  attest  an  oath 
taken  before  him  and  to  be  filed  in  his  of- 
fice with  the  county  seal.  Merriam  v.  Cof- 
fee, 16  Neb.  460  (20  N.  W.  889). 

Bvidence  of  taking. 

3.  (1884.)  The  signature  of  the  county 
clerk  or  his  deputy  to  the  Jurat  to  an  oath 
lawfully  filed  in  his  office  Is  presumed  to  be 
genuine,  and  no  proof  on  that  point  prima 
fade  Is  required.  Merriam  v.  Coffee,  16 
Neb.  460  (20  N.  W.  389). 

OBJECTIONS. 

Necessity  for  objection  to  present  ques- 
tion for  review,  see  Appeal  and  Error, 
88  228-348. 

To  Jurisdiction  of  court,  see  Appearance, 

88  26-28. 

To  affidavits,  see  Affldavita,  88  18-26. 

To  depositions,  see  i}eposifion,  88  62-79. 

To  course  of  trial,  see  Trial,  88 127-176. 

To  argument  of  counsel,  see  Trial,  88  213- 
221. 

Waiver  of  objection  to  directed  verdict, 
gee  Trial,  88  332-334. 

To  instructions,  see  Triah  H  618-651. 
To  dellberatlonB  of  Jury,  see  Trial,  88  719- 
722. 

To  general  verdict,  see  Trial,  88  770-773. 

OBLIGATION  OF  CONTRACT. 
See  OonaHtutional  Law,  ft  88-981. 


OBSTRUCTING  JUSTICE. 


Cboss-References. 

Tampering  with  Jury  as  contempt  of 
court,  see  Contempt,  %  11. 

Validity  of  contract  obstructing  Justice, 
see  Contracts,  8  144. 

Becisting  execution  of  process. 

1.  (1884.)  A  writ  of  replevin  conveys 
no  authority  to  a  sheriff  or  his  deputy  to 
seize  property  on  the  first  day  of  the  week, 
commonly  called  Sunday.  And  the  recap- 
ture on  the  same  day  of  the  property  so 


seized  is  not  a  resistance  of  an  officer  in 

the  execution  of  his  office.  Bryant  v.  State, 
16  Neb.  661*  (21  N.  W.  406). 

Suppression  or  falsification  of  evidence. 

2.  (1885.)  In  an  Indictment  for  at- 
tempting to  corrupt  a  witness  lu  a  judicial 
proceeding,  It  need  not  be  alleged  that  such 
witness  had  been  sworn,  recognized,  or  sub- 
pcenaed  in  such  Judicial  proceeding.  Chria- 
man  v.  State,  18  Neb.  107  (24  N.  W.  434). 

3.  (1886.)    In  a  prosecution  for  attempt- 
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fa;  to  corrupt,  a  wltnesB  In  Judicial  pro- 
'ceedlngs  Involving  a  trial  upon  an  Indict- 
ment, tt  was  not  error  to  admit  in  evidence 
uich  indictmest  with  the  name  of  such  wit- 
ness attempted  to  be  corrupted  Indorsed 
thereon  as  a  witness  on  the  part  of  the 
sUte.  Chrisman  v.  State,  18  Neb.  107  (24 
N.  W.  434). 

OBSTRUCTIONS. 

Removing;  from  easement,  see  Eaacments, 
ii  24-27. 

Of  watercourses,  see  Water  and  Water- 
couraea,  H  43-47. 

Of  snrCace  water,  see  Water  and  Water- 
courtea,  J|  108-118. 

Of  irrlgaUon  ditch,  see  Water  and  Water" 
oowaet,  11267,  25S. 


Placing  obstructions  on  railroad  track, 
see  MaUcioua  Miachief. 

Of  streets,  see  Jfunicfpal  Corpor^ima, 
SS  666-671. 

Injuries  from  obstructions  in  street,  sn 
Municipal  Corporations,  X,  B. 

OCCUPATION. 
For  aoqnirlng  title  by  prescription,  bm 
Adverae  PoaaeasUm. 

Necessity  and  auffidency  for  acquialtioii 
of  homestead,  see  Bomeateada,  U  24-31. 

Occupation  tax,  see  lA^naea. 

OCCUPYING  CLAIMANT. 
See  Ejectment,  11164-176. 


OFFICERS. 

ANALYSIS. 

I.  APFOIKTKSXrC,  QXTALmCATZON  AND  TEHUB3L 

(A)  Kature  amd  existence. 

Nature  In  general,  SI  1, 3. 
Creation  of  office,  H  3-S. 
Abolition  of  office.  |  6. 
Be  facto  officers,  S  §  7-9. 

(B)  EUgibility  and  qualification. 

Constitutional  provisions,  S  10. 

Holding  other  office  or  employment^  II 11*  12* 

Successive  terms,  1 13. 

Conviction  of  crime,  {  14. 

Feraon  in  default  as  cTistodian  of  public  money,  fiS  16, 16. 

Effect  of  election  or  appointment  of  person  not  qualifled|  ||  17, 18. 

Beqnaliflcation  of  incumbent  holding  over,  S|  19,20. 

Oath,  SI  21, 22. 

Bond,  St  23-30. 

 Sufficiency  of  bond,  ||  31, 32. 

 Approval,  S§  33-37. 

—Proceeding  to  compel  approval  and  acceptance  of  bbnd,  SS  38-40* 

 Payment  of  premiums,  S  41. 

(0)  Term  of  office,  vacancies,  and  holding  ovn. 

Duration  in  general,  H  42-45. 

Change  of  term,  SI  46, 47. 

Occurrence  and  existence  of  vacancy,  SI  48, 48. 

Uode  of  filling  vacanclte,  SS  50-52. 
(D)  Beslgnatlon,  suspensl'm,  or  removaL 

Beslgnation,  S  53. 

Abandonment,  S  5^ 

Grounds  for  removal,  SS  56,  56. 

Kode  of  removal,  SS  67-62. 

Enjoining  removal,  S  63. 

Proceedings  for  removal,  IS  64,  66. 

•~—  Effect  of  supersedeas  bond,  S  66. 

Zmpeachment,  SS  67-76, 
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n.  TITLE  TO  Asm  POSSESSION  OF  OFFICE. 

Bight  to  property  at  end  of  term,  S  76. 
J>ut7  to  surreador  office,  %  77. 

Injunction  to  restrain  occupancy,  §  78. 

Collateral  attack  on  right  to  hold  office,  i  79. 

Actions  and  other  proceedings  for  recovery  of  office,  (S  80^7. 

Proceedings  for  recovery  of  books,  papers  and  other  appurtenances,  |  88. 

m.  KIGHTS,  POWEBS,  DUTIES,  AND  LIABILITIES. 
Compensation  and  fees,  g§  89-98. 

■  Bight  to  compensation  for  outside  employment,  S  99. 
Increase  or  reduetiim  of  compensation,  SS  100-104. 
——Payment  and  collection,  Sfi  105-107. 
 Assignment  of  salary  or  fees,  {108. 


■  Becovery  of  fees  collected  by  unauthorized  officer,  ||  lOSa-llAt 

■  Penalty  for  taking  illegal  fees,  §{  113-123. 


Authority  and  powers,  i  124. 
VaUdity  of  acta  of  de  facto  officers,  ifi  125-189. 
Kode  of  «xsrcise  of  powers,  S|  180-18ji. 
Itaties  and  enforcement  thereof, 133-136. 
Effect  of  faUure  to  perform  duties,  8S  137-139. 
Liabilities  for  official  acts,  $§  140, 141. 
Liabilities  for  negligence  or  misconduct,  (  1^ 
Actions  against  officers,  {|  143-148. 

IV.  LIABILITIES  ON  OFFICIAL  BONDS. 

Statutory  provisions,  §8  149-152. 

Insufficient,  Informal,  or  defective  bond,  ||  153-161. 

DeUvery  and  filing,  gf  162-166. 

Withdrawal  of  sureties,  If  167, 168. 

Alteration,  {g  169-171. 

Settlement  with  principal,  §  172. 

Acts  or  defaults  for  which  sureties  are  liable,  8S  173-185. 

 Provisions  In  bond  limiting  UabiUty,  8  186. 

Actions,  S  187. 

 ^Persons  entitled  to  bring  action,  88  188-192. 

Joinder  of  causes  of  action,  1 183. 
—Conditions  precedent,  S  194. 

 Defenses,  88  195-197. 

—    ■  Jurisdiction  and  venn^  S8  198-202. 

 Limitations,  §  203. 

 Parties,  §8  204,  206. 

 Pleading,  SI  206-215. 

 Evidence,  11 216-23a 

CBOss-RsnBEjfCTS.  Recovery  of  amount  embezzled,  as  line. 

Particular  classes  of  officers,  see  spedflc    flee  Embezzlement,  88  66-68. 

topics.  Judgment  against  officer  as  binding  on 

Accusation  by  public  officer  as  libelous,  sucrassor,  see  Juagments,  |{  622-626. 

see  Libel  and  aiander,  ||  32-35.  Municipal  officers,  see  Municipal  Corpora- 

Corporate  officers,  see  Corporafion*,  |8  221-  tions,  18137-227. 

3^^-  Liability  of  munldpaUUes  for  torts  of 

Coun^  attorns,  see  County  A.ttomey:  officers,  see  Municipal  Corporations,  8|  698- 

County  officen,  see  countiea.  717. 

Election  of  officers  in  general,  see  Bleo-  Of  state  university,  see  OoTtegea  and  Uni- 

tions.  versities,  ||6-8. 

Embezzlement  by  public  officer,  see  J7m-  Presumption  as  to  <^clal  proceedings  and 

bezzlementt  1123-27.  acts,  see  Evidence,  ff  64^19. 
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State  offlMrs,  aee  Btatet. 

Venue  of  actions  against,  see  Fenue,  fiS  3-8. 

Trial  of  right  to  public  office,  see  Quo 
Warranto. 

Z.  APFOIHTMENT,  QTTALIVZOATIOV, 
AND  TEHTJUE. 

Restraining  appointment  or  removal,  see 
Injunction,  1172-74. 

A.  Nature  and  Existence. 
Effect  of  certificate  of  election,  see  BJeo- 
tions,  1146. 

Nature  in  general. 

1.  (1895.)  An  officer  de  fure  is  one  who 
Is  clothed  with  the  full  legal  right  and  title 
to  the  office;  In  other  words,  one  who  has 
been  legally  elected  or  appointed  to  an  of- 
fice, and  who  has  legally  qualified  himself 
to  exercise  the  duties  thereof  according  to 
the  mode  prescribed  by  law.  McMiUin  v. 
Richards,  45  Neb.  786  (64  N.  W.  242). 

2.  (1896.)  A  teacher  in  a  public  school 
is  not  a  public  officer.  State,  ex  rel.  Lewelr 
len,  V.  Smith,  49  Neb.  766  (69  N.  W.  114). 

Creation  of  office. 

3.  (1889.)  SecUon  26,  article  T  of  the 
constitution,  prohibits  the  creation  of  a  new 
executive  department  but  does  not  prohibit 
the  appointment  of  a  deputy  by  the  auditor, 
treasurer,  secretary  of  state,  or  commis- 
sioner of  public  lands  and  buildings.  In  re 
Appropriattotu,  86  Neb.  662  (41  N.  W.  643). 

4.  (1907.)  When  an  amendment  to  the 
constitution  creates  a  public  office,  such  of- 
fice may  be  filled  by  vote  of  the  electors  at 
the  same  election  at  which  the  amendment 
is  adopted.  State,  es  rel.  Thompson,  v.  Win- 
nett,  78  Neb.  879  (110  N.  W.  1113). 

5.  (1908.)  A  public  office  cannot  be  cre- 
ated, and  Its  powers,  duties  and  emoluments 
prescribed,  by  concurrent 'resolution.  First 
Vat.  Bank  v.  Staie,  80  Neb.  697  (114  N.  W. 
772). 

Abolition  of  office. 

6.  (1901.)  The  legislature  can  abolish 
any  office  it  has  created.  Dinsmore  v.  State, 
91  Neb.  418  (86  N.  W.  446). 

De  facto  officers. 

De  facto  Judge,  see  Judges,  1 8. 
Validity  and  effect  of  acts  of  de  facto 
offices,  see  post,  ||  126-129. 

7.  (1897.)  One  who  holds  and  performs 
the  duties  of  an  office  and  receives  the  feea 
and  emoluments  thereof  by  virtue  of  an 


election  or  appointment  thereto  or  under 
color  of  right,  Is  a  de  facto  officer  and  not  a 
mere  intruder.  Bolt  Countp  v.  Scott,  6S 
Neb.  176  (73  N.  W.  681). 

8.  (1900.)  Where  a  person  has  been  ap- 
pointed an  acting  county  judge,  qualifies  for 

the  position,  assumes  the  duties  of  the  of- 
fice, and  Is  actually  engaged  la  tbelr  dis- 
charge for  a  period  of  three  months  or  more, 
with  the  acquiescence  of  the  public  during 
said  time,  such  officer  will  be  held  to  be  a 
de  facto  officer.  Dredia  v.  Baache,  60  Neb. 
666  (83  N.  W.  916). 

9.  (1902.)  One  who  Is  In  possession  of 
an  office,  and  exercising  Its  functions  by 
virtue  of  an  Irregular  appointment  from  the 
person  having  lawful  authority  to  appoint. 
Is  a  de  facto  officer.  Baskell  v.  Button,  65 
Neb.  274  (91  N.  W.  395). 

B.  EliglbiUty  and  Qnaliflcation. 
Constitutional  provisions. 

10.  (1897.)  The  word  "eligible,"  as  used 
in  section  2,  article  XIV  of  the  constitution, 
relates  to  the  capacity  to  be  elected  or 
chosen  to  office,  as  well  as  to  hold  office. 
State,  ex  rel.  Broatch,  v.  Moores,  62  Neb. 
770  (73  N.  W.  299). 

Holding  other  office  or  employment. 

11.  (1876.)  One  holding  the  office  of 
secretary  of  state  is  eligible  to  that  of  ad- 
jutant general,  and  the  allowance  to  blm 
of  a  salary  therefor  does  not  conflict  with 
that  section  of  the  constitution,  fixing  the 
salary  of  the  secretary  of  state,  and  provid- 
ing that  he  shall  not  receive  to  bis  own 
use  "any  fees,  costs,  perquisites  of  office,  or 
other  compensation."  State,  ex  rel.  Tzschuck, 
V.  Weston,  4  Neb.  234. 

12.  (1892.)  While  under  secUon  2,  chap- 
ter 54,  laws  1889,  a  candidate  for  office  is 
not  eligible  to  be  supervisor  of  registration, 
yet  one  who  holds  the  latter  position  is  not 
thereby  disqualified  from  election  to  office. 
State,  ex  rel.  Roche,  v.  Cosgrove,  S4  Neb. 
386  (  51  N.  W.  974). 

SucceisiTe  terms. 

13.  (1882.)  Section  10  of  the  election 
law  of  1879.  which  provides  that  county 
treasurers  shall  be  ineligible  for  more  than 
two  consecutive  terms,  has  no  retroactive 
effect.  State,  ex  rel.  Olenn,  v.  Stein,  13 

529  (14  N.  W.  481). 

Conviction  of  crime. 

14.  (1880.)  A  person  convicted  of  a  f«l* 
ony  under  a  law  of  this  state,  or  of  the 


Digitized  by  v^oogle 


«16 


OFFICERS. 


124 


United  States,  Is  not  Qualified  to  rote  or 
hold  office  under  the  laws  of  this  state,  un- 
less restored  to  civil  rights.  Oandy  v.  State, 
10  Neb.  248  (4  N.  W.  1019). 

Person  in  default  as  custodian  of  public 
money. 

16.  (1897.)  One  who  Is  In  default  as 
collector  and  custodian  of  public  moner  or 
property  Is  disqualified  from  being  legally 
elected  to  any  office  of  profit  or  trust  under 
the  constitution  or  laws  of  the  state.  State, 
ex  T€l.  Broatch,  v.  Jfoores,  62  Neb.  770  (73 
N.  W.  299). 

16.  <1898.)  A  clerk  of  the  district  court 
who  knowingly  uid  Intentionally  deposits 
public  money,  received  In  payment  of  fines 
imposed  in  his  court,  and  his  own  private 
funds  in  a  bank  In  one  general  account,  to 
his  own  individual  credit,  and  before  pay- 
ing the  fines  to  the  county  treasurer  with- 
draws all  of  the  funds  from  the  bank  and 
uses  the  same  for  his  own  use,  is  properly 
held  in  default  within  the  meaning  of  sec- 
tion 2,  article  XIV  of  the  constitution,  and 
Is  Ineligible  to  any  office  of  trust  or  profit 
during  the  existence  of  such  default.  State, 
ex  rel.  Broatch.  v.  Moores,  56  Neb.  1  (76 
N.  W.  530). 

Effect  of  election  or  appointment  of  person 
not  qualified. 

17.  (1891.)  The  effect  of  a  person  re- 
t^iving  a  plurality  of  votes  for  the  office  of 
chief  executive  of  the  state,  who  does  not 
possess  the  constitutional  qualifications  to 
be  chosen.  Is  to  avoid  the  election  and  not 
to  elect  the  person  receiving  the  next  high- 
est number  of  votes  for  that  office.  State, 
ex  rel.  Tnayer,  v.  Boyd,  81  Neb.  682  (48  N. 
■W.  739). 

18.  (1901.)  Where  a  plurality  of  legal 
votes  is  cast  for  one  ineligible  to  public  of* 
flee,  the  election  is  void.  Gardner  v.  Bwrke, 
<1  Neb.  534  (86  N.  W.  541). 

Bequa^iflcation  of  Incumbent  holding  over. 

19.  (1891.)  When  the  non-election  of  a 
peraon  to  a  public  office  is  ascertained  by 
proceedings  in  quo  warranto,  the  person  en- 
titled to  hold  over  must  then  reqnallfy. 
State,  ex  rel.  Thayery  v.  Boyd,  31  Neb.  682 
(48  N.  W.  739). 

20.  (1892.)  Where  the  incumbent  of  an 
•office  holds  over  by  reason  of  the  non-elec- 
tion or  non-appointment  of  a  successor,  or 
of  the  neglect  or  refusal  of  bis  successor  to 
qualify,  he  must  qualify  anew  within  ten 
dtys  from  the  time  at  which  his  successor 


should  have  qualified.  Bt<^,  ex  rel.  RocM» 
V.  Ooaprove,  34  Neb.  S86  (51  N.  W.  974): 

Oath. 

21.  (1900.)  Where  an  officer  elected  to 
a  judicial  office  failed  to  take  the  consti- 
tutional oath  of  office  within  the  time  con- 
templated by  statute,  because  of  a  mistake 
on  his  part  as  to  the  proper  official  oath  to 
be  by  him  taken,  but  soon  thereafter  took 
and  subscribed  to  the  proper  oath  and  filed 
It  in  the  proper  office  before  the  office  had 
been  declared  vacant,  or  any  other  right  or 
title  had  Intervened,  held,  that  such  failure 
did  not  of  itself  forfeit  the  office,  and  was 
not  a  refusal  to  take  the  constitutional  oath 
within  the  meaning  of  the  word  as  there 
used.  Duffy  v.  State,  ew  rel.  JEdson,  60  Neb. 
812  (84  N.  W.  264). 

22.  (1900.)  Where  the  officer  elect  pre- 
sented with  bis  official  bond,  which  was  ap- 
proved and  filed,  the  official  oath  prescribed 
by  section  1,  chapter  10.  Ckimplled  Statutes 
1899,  Instead  of  the  oath  required  by  section 
1,  article  XIV  of  the  constitution,  under  the 
mistaken  belief  that  the  oath  taken  was  the 
one  required  by  law,  and  soon  afterward, 
but  beyond  the  time  limited  by  law,  upon 
discovery  of  the  error,  sutiscrlbed  to  and 
filed  with  the  proper  officer  the  oath  re- 
quired by  the  constitution,  held,  that  such 
error  was  an  Innocent  mistake  and  over* 
sight,  and  might  be  thus  corrected,  and  that 
his  right  and  title  to  the  office  was  not  for- 
feited because  of  such  mistake.  Duffy  v. 
State,  ex  rel.  Bdaon,  60  Neb.  812  (84  N.  W. 
264). 

Bond. 

Compelling  approval  of  bonds,  see  Man- 
damus, {§148-151. 

23.  (1895.)  Sections  7,  16,  and  17,  chap- 
ter 10,  Compiled  Statutes,  should  be  con* 
strued  together,  and  when  so  construed  the 
effect  of  section  17  is  to  require  one  who 
has  been  re-elected  or  re-appolnted  to  an 
office  to  qualify  therefor  by  taking  the  oath 
and  filing  the  bond,  where  a  bond  is  re- 
quired, in  the  same  manner  and  within  the 
same  time  as  one  for  first  time  elected. 
State,  ex  reJ.  Berge,  v.  Latuing,  46  Neb.  514 
(64  N.  W.  1104;  35  L.  R.  A.  124). 

24.  (1895.)  Section  15.  chapter  10.  and 
section  101,  chapter  26,  Compiled  Statutes, 
are  not  in  eonfilct  and  are  in  pari  materia 
and  should  be  construed  together.  Section 
101  provides  that  certain  events  shall  create 
vacancies  In  office.  Section  16  adds  another 
event  creating  a  vacancy,  to  wit,  neglect  ot 


Digitized  by 


125 


OFFICERS. 


S35 


the  person  elected  or  appointed  to  have  ex- 
eouted  and  approved,  and  to  file  within  the 
time  provided,  his  ofBclal  bond.  Btate,  ex 
ret.  Berge,  v.  Lantino,  46  Neb.  514  (64  N. 
W.  1104;  35  L.  R.  A.  124). 

25.  (1895.)  Section  15,  chapter  10,  Com- 
plied Statutes,  providing  that  "If  any  per- 
son elected  or  appointed  to  any  office  shall 
neglect  to  have  his  official  bond  executed 
and  approved  as  provided  by  law,  and  filed 
for  record  vlthln  the  time  limited  by  this 
act,  his  office  shall  thereupon  ipso  facto  be- 
come vacant,"  construed,  and  Aeld  to  create 
a  condition  precedent  to  the  right  of  a  per- 
son so  elected  or  appointed  to  be  Inducted 
Into  office.  State,  ex  rel.  Berge,  v.  Lanaing, 
46  Neb.  514  (64  N.  W.  1104;  35  L.  R.  A.  124). 

26.  (1895.)  Unless  the  official  bond, 
where  one  Is  required,  is  filed  within  the 
time  provided  by  law,  the  person  elected 
loses  all  right  to  the  ofltce  and  the  vacancy 
can  be  filled  without  any  previous  Judicial 
determination  of  the  tact.  State,  ex  rel. 
Berge,  v.  Latuing,  46  Neb.  614  (64  N.  W. 
1104;  36  U  R.  A.  124). 

27.  (1897.)  To  entitle  one  elected  to  an 
office  requiring  an  official  bond  to  be  in* 
ducted  into  office,  his  bond  must  be  ap- 
proved and  filed  for  record  Iwfore  his 
induction,  and  within  the  time  fixed  by 
statute.  Holt  County  v.  Boott,  63  Neb.  176 
(73  N.  W.  681). 

28.  (1898.)  The  provisions  of  section 
15,  chapter  10,  Compiled  Statutes  1897.  re* 
quiring  any  person  appointed  or  elected  to 
a  public  office  to  qualify  at  the  time  and  In 
the  manner  therein  directed,  do  not  apply 
to  a  claimant  for  an  office  who,  through 
the  carelessness,  negligence,  or  wilful 
omission  of  the  precinct  election  boards  la 
the  discbarge  of  their  duties,  failed  to  re- 
ceive the  certificate  of  election  to  such  of- 
fice. Btate,  ex  rel.  Barton,  v.  Fronts,  65 
Neb.  167  (75  N.  W.  546). 

29.  (1899.)  Section  15,  chapter  10,  Com- 
plied Statutes  1899,  contemplates  that  an 
official  bond,  after  its  approval  by  the 
proper  officer,  shall  be  returned  to  the  per- 
son presenting  it,  and  be  by  him  filed  In  the 
proper  office  for  record.  Paxton  v.  State, 
69  Neb.  460  (81  N.  W.  383;  80  Am.  St  Rep. 
689). 

30.  (1899.)  The  failure  of  a  state  or 
district  officer  to  have  his  official  bond  ap- 
proved and  filed  for  record  In  the  proper  of- 
fice within  the  time  fixed  by  statute,  creates 
a  vacaney  In  the  t^Bce  to  which  he  haa  been 


elected  or  appointed,  but  the  state  may 
waive  its  right  to  oust  the  incumbent,  and 
elect  ya  deal  with  him  as  the  person  en- 
titled to  the  office.  Paxton  v.  Btate,  69  Neb. 
460  (81  N.  W.  383;  80  Am.  St  Rep.  689). 

—^Sufficiency  of  bond. 

31.  (1898.)  The  oflleial  bond  of  a  county 
officer  Is  not  void  because  it  does  not  specify 
or  designate  the  term  for  which  the  prin- 
cipal obligee  was  elected  or  appointed.  Per- 
kina  County  v.  Miller,  66  Neb.  141  (75  N. 
W.  677). 

32.  (1904.)  The  act  of  1896  (laws  1895, 
ch.  22)  entitled  "An  act  to  facilitate  the 
giving  of  bonds,  undertakings  and  recogni- 
sances, and  to  authorize  the  acceptance  of 
certain  corporations  as  surety  thereon,  and 
to  repeal  all  acts  and  parts  of  acts  in  con- 
flict herewith,"  is  inetfectual  as  an  amend- 
ment or  repeal  of  chapter  10  of  the  Com- 
piled Statutes,  entitled  "Bonds  and  Oath^- 
Official,"  or  to  dispense  with  personal  sure- 
ties upon  official  bonds  as  required  by  that 
chapter.  Fidelitjf  d  Deposit  Co.  v,  Litby, 
72  Neb.  850  (101  N.  W.  994). 

—  ■  —  Approval. 

S3.  (1899.)  Under  section  17,  chapter 
10,  Complied  Statutes,  an  officer  having  pub- 
lic funds  or  property  in  his  control,  who  Is 
re-elected,  should  not  have  his  bond  ap- 
proved until  he  has  produced  and  fully  ao- 
counted  for  such  funds  and  property. 
Woodward  v.  Btate,  ex  rel.  Thomtaen^  5S 
Neb.  698  (79  N.  W.  164). 

34.  (1899.)  The  duty  of  the  governor 
with  respect  to  the  official  bonds  of  state 
and  district  officers  Is  merely  to  approve 
them.  Paxton  v.  Btate,  69  Neb.  460  (81  N. 
W.  383;  80  Am.  St  Rep.  689). ' 

36.  (1900.)  If  a  person  elected  to  an  of- 
fice presents  for  approval  an  official  bond  In 
all  respects  as  required  by  law,  within  the 
time  fixed  by  statute,  and  became  of  the 
failure  of  the  approving  body  to  meet,  or  by 
reason  of  non-action  thereon,  or  for  any 
other  neglect  or  omission  of  duty  on  their 
part,  an  official  bond  is  not  approved  until 
after  the  time  limited,  and  is  then  approved 
and  filed,  the  same  will  be  deemed  a  com- 
pliance with  the  provisions  of  the  statute, 
and  the  doctrine  of  relaUon  is  applicable, 
each  subsequent  act  relating  back  to  the 
dominant  one,  to  wit,  delivery  for  approval, 
and  will  be  deemed  as  having  been  done  of 
the  time  within  which,  in  contemplation  of 
law,  it  should  have  been  apprond.  Diiff9 
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V,  State,  «B  ret  BOton,  60  Neb«  812  (84  N. 
W.  264). 

86.  (1902.)  Under  section  15,  chapter 
10,  Compiled  Statutes,  an  official  bond  must 
be  approved,  as  well  as  executed  and  flied, 
within  the  time  fixed  by  law.  Such  ap- 
proval should  come  before  filing,  and  neg- 
lect to  procure  approval  of  the  bond  renders' 
the  office  vacant,  If  forfeiture  Is  Insisted 
upon,  although  the  bond  Is  duly  executed 
and  filed.   State  v.  Paxion,  65  Neb.  110  (90 

|K  W.  983). 

87.  (1902.)  It  Beems  a  proper  eonstnic- 
l  tlon  of  section  15,  chapter  10,  Compiled 

Statutes,  that  the  forfeiture  therein  pro- 
Tided  is  not  incurred  by  failure  to  procure 
approval  of  an  official  bond  within  the  time 
limited,  provided  such  bond  is  filed  In  due 
time  and  is  approved.  State  v.  Paxton,  66 
Neb.  110  (90  N.  W.  983). 

■        Proceedings  to  compel  approval  and 
acceptance  of  bond. 

38.  (1893.)  While  mandamus  is  not  the 
appropriate  mode  of  trying  the  question  of 
strict  title  to  an  office,  yet,  in  such  a  pro- 
ceeding brought  to  compel  the  respondent 
to  approve  the  official  bond,  tendered  by  the 
relator,  suffielent  inquiry  may  be  made  to 
ascertain  whether  or  not  the  relator's  cer- 
tificate of  election  or  appointment  la  prima 
facie  evidence  of  title  to  the  pffice.  State, 
ex  rel.  Truesdeil,  v.  Plombecfc,  36  Neb.  401 
(54  N.  W.  667). 

39.  (1896.)  Where  an  official  bond,  suf- 
ficient In  form  and  substance,  on  being  ten- 
dered for  approval  by  one  having  a  prima 
facie  title  to  the  office.  Is  rejected,  the  ap- 
propriate remedy  for  the  party  Is  manda- 
mus to  compel  the  proper  officer  of  board 
to  accept  and  approve  his  bond.  McMiUin 
V.  RicharAa,  45  Neb.  787  (64  N.  W.  242). 

40.  (1899.)  Mandamus  wll]  not  He  to 
compel  the  approval  of  an  official  bond 
when  the  application  for  the  writ  fails  to 
show  that  the  bond  tendered  was  executed 
by  sufficient  competent  sureties.  Woodward 
V,  State,  ex  rel.  Thomasen,  68  Neb.  698  (79 
N.  W.  164). 

■   Payment  of  piemiums. 

41.  (1906.)  The  act  of  April  1.  1891.  en- 
titled "An  act  to  amend  section  19  of  chap- 
ter 10,  Compiled  Statutes  1899.  and  to  repeal 
said  section  as  now  existing  (laws  1901,  ch. 
11),  and  providing  that  premiums  to  sure- 
ties of  official  bonds  of  county  officers,  should 
be  paid  by  the  county,"  is  void,  because  the 
matter  aooght  to  be  added  by  amendment 


Is  not  germane  to  the  subject  of  the  sec- 
tion as  enacted.  Knight  v.  Lanctuter  County, 
74  Neb.  82  (103  N.  W.  1064). 

C  Term  of  Office,  Vacancies,  and  Holding 
Orer. 

Term  of  office  of  Judges,  see /udfie«,  SS  8-8. 
Duration  In  generaL 

42.  (1878.)  An  appointment,  unlimited 
as  to  its  terms,  continues  In  force  until  re- 
voked, or  the  authority  by  which  It  was 
made  ceases  to  exist.  State,  ex  ret.  Carter, 
V.  Board  of  Public  Land*  and  Suildinga,  7 
Neb.  42. 

48.  (1878.)  The  death  or  removal  of 
members  of  a  particular  board  who  are 
vested  with  the  appointing  power,  their 
places  being  filled  with  others,  does  not  an- 
nul appointments  already  made,  because  the 
board  continues  to  exist,  with  full  power  to 
make  or  revoke  appointments.  But  upon 
the  abolition  of  the  board,  without  a  saving 
clause  as  to  Its  appointments,  the  authority 
of  those  persons  who  merely  hold  office  dar- 
ing its  pleasure  ceases.  State,  ex  rel.  Gar- 
ter, V.  Board  of  Public  Lands  and  Build- 
ings, 7  Neb.  42. 

44.  (1905.)  Ordinarily,  the  word  or 
words  "term"  or  "term  of  office,"  when  need 
In  reference  to  the  tenure  of  office,  mean  a 
fixed  and  definite  period  of  time.  State,  ex 
rel  Polk,  V.  Galuaha,  74  Neb.  188  (104  N. 
N.  W.  197). 

45.  (1905.)  Section  20,  article  VI  of  the 
constitution,  declares,  "All  officers  provided 
for  In  this  article  shall  hold  their  offices 
until  their  successors  shall  be  qualified." 
Held,  That  this  provision  cannot  properly 
be  construed  to  mean  that  the  legal  terms 
of  office  of  the  offi<iers  provided  for  In  said 
article.  In  the  sense  In  which  used  In  refers 
eace  to  the  tenure  of  office,  shall  consist  of 
the  fixed  and  definite  periods  therein  men- 
tioned, and  In  addition  thereto  the  indeter- 
minate period  which  an  Incumbent  may 
bold  after  the  expiration  of  his  fixed  term, 
and  until  his  successor  shall  be  qualified. 
State,  ex  rel.  Potk,  v.  Ctaiutha,  74  Neb.  188 
(104  N.  W.  197). 

Change  of  term. 

46.  (1897.)  In  the  absence  of  any  con* 
stltntlonal  prohibition  or  affirmative  pro- 
vision fixing  the  term  of  a  public  officer, 
his  term  may  be  shortened  by  legislative 
enactment.  State,  ex  rel.  Comatock,  v. 
Stewart,  52  Neb.  243  (71  N.  W.  998). 

47.  (1905.)   Where  by  the  fumdamental 
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law  certain  offices  are  created,  the  terms  of 
office  of  which  are  flxed  at  certain  definite 
periods  of  time,  and  the  beginning  and  ter- 
mination thereof  prescribed,  as  well  as  the 

time  for  the  election  of  a  successor,  the  leg- 
islature Is  without  authority  to  postpone 
the  election  of  such  successors  until  the 
succeeding  general  election  held  In  the  next 
year,  and  to  extend  the  term  of  office  of  the 
incumbents  during  the  intervening  time* 
and  to  provide  for  an  election  in  a  different 
year  in  which  to  elect  such  successors,  and 
a  different  time  for  the  beginning  of  such 
terms  of  office.  State,  ex  rel.  Polk.  v.  Go- 
lusha,  74  Neb.  188  (104  N.  W.  197). 

Occurrence  and  existence  of  vacancy. 

48.  (1893.)  A  county  board  Is  not  au- 
thorized to  declare  vacant  a  county  office 
and  make  an  appointment  to  fill  such  va- 
cancy on  the  sole  ground  that  an  officer 
elect  Is  ineligible  and  therefore  unable  to 
qualify.  The  incumbent  of  such  office  has  a 
right  to  qualify  within  ten  days  after  it  is 
ascertained  that  his  successor  elect  Is  Inel* 
Iglble,  and  upon  qualifying  In  the  manner 
provided  Igr  law  will  be  entitled  to  hold 
over  until  a  successor  Is  elected  and  qual- 
ified. Richardt  V.  McMiUin,  86  Neb.  868 
(54  N.  W.  666). 

49.  (1896.)  SecUon  20.  arUcIe  III  of  the 
constitution,  proTlding  that  "All  offices  cre- 
ated by  this  constitution  shall  become  va- 
cant by  the  death  of  the  Incumbent,  by 
removal  from  the  state,  resignation,  con- 
viction of  a  felony.  Impeachment,  or  becom- 
ing of  unsound  mind,"  does  not  prohibit 
the  legislature  from  providing  that  vacan- 
cies In  office  may  arise  from  other  eventa, 
the  state  constitution  being  restrictive  In 
Its  character  and  not  a  grant  of  power. 
Btate,  ex  rel.  Berge,  v.  Lansing,  46  Neh.  S14 
(64  N.  W.  1104;  35  L.  R.  A.  124). 

Mode  of  filling  vacancies. 

Appointment  of  county  to  fill  vacancy,  see 
County  Attorney,  \\  9-11. 

Compelling  filling  vacancy,  see  Mandamus, 
{147. 

Filling  vacancies  In  city  office,  see  ifu- 
nicijKiJ  CorporatUtM,  %%  161-164. 

50.  (1885.)  Where  It  appears  prima  facie 
that  acts  or  events  have  occurred  subjecting 
an  office  to  a  Judicial  declaration  of  being 
vacant,  the  authority  having  the  power  to 
fill  such  vacancy,  supposing  the  office  to  be 
vacant,  may  proceed,  before  procuring  a 
Judicial  declaration  of  the  vacancy,  to  ap- 


point or  elect  according  to  the  form  v/t  law 
a  peraon  to  tfil  It  Prather  v.  Ifort,  1? 
598  (24  N.  W.  282). 

61.  (1891.)  Where  a  law  creating  an 
office  specifically  provides  how  vacancies 
occurring  In  such  office  shall  be  filed,  sudi 
provision,  and  not  the  general  law  on  the 

subject  of  vacancies,  governs  and  controls 
the  method  of  filling  vacancies  in  such  office. 
State,  ex  rel.  Easterling,  v.  Rankin,  33  Neb. 
266  (49  N.  W.  1121);  (1900)  State,  ex  rel 
Parker,  v.  County  CommiMloners  of  Saline 
County,  60  Neb.  275  (83  N.  W.  70). 

52.  (1891.)  Vacancy  In  office  of  a  county 
attorney  should  be  filled  by  appointment, 
and  such  appointee  holds  until  a  successor 
Is  elected  and  qualified.  State,  ex  rel  Bat' 
terling,  v.  JZanfcin,  33  Neb.  266  (49  N.  W. 

im). 

D.  Beslpnatlon,  Suspension  or  Bemonl. 

Removal  from  municipal  office,  see  Ifik 
nicipal  Corporatiom,  {{ 177-183. 

Besignation. 

63.  (1876.)  The  acceptance  of  a  redg* 
nation  of  a  municipal  office,  by  the  authori- 
ties to  whom  it  is  tendered,  Is  not  neces- 
sary to  make  the  same  effective.  Btate,  ex 
rel.  RoJterU,  v.  Mayor  of  Lincoln,  4  Neb. 
260. 

Abandonment. 

54.  (1897.)  One  who  voluntarily  aband- 
ons or  surrenders  a  public  office  to  another 
will  not  afterward  be  permitted  to  assert 
title  thereto  against  such  suhaequent  ln> 
cumbent.  State,  ex  rel.  Birkhauter,  v. 
Moore$,  62  Neb.  634  (72  N.  W.  1066). 

Grounds  for  removal 

66.  (1897.)  The  term  "default,"  as  used 
In  section  2,  article  XIV  of  the  constlta- 
tion,  implies  more  than  a  mere  dvll  llsr 
bllity.  Thet«  must  exist  a  wilful  omissltm 
to  account  and  pay  over,  with  a  corrupt  la- 
tentloD,  or  such  a  flagrant  disregard  of  duty 
as  to  fairly  justify  the  Inference  that  his 
conduct  was  wilful  and  corrupt.  State,  ex 
rel.  Broatch,  v.  Moorea,  62  Neb.  770  (  73  N. 
W.  299). 

56.  (1901.)  Evidence  tending  to  show 
that  a  county  clerk  purposely  left  his  office 
op^  to  permit  his  attorney,  in  a  Quo  war- 
ranto proceeding,  to  enter  and  carry  away 
ballots  of  an  election  is  sufficient  to  sustain 
a  finding  of  official  misconduct  Stewart  «. 
Bole.  61  Neh.  193  (85  K.  W.  S3). 
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Mode  of  removal. 

67.  (1892.)  Where  by  lav  there  is  no 
fixed  term  of  office  and  the  Incumbent  holde 
during  the  pleasure  of  the  appointing  power, 
the  power  of  removal  Is  discretionary  and 
may  be  exercised  without  notice  or  hearing. 
State,  ex  tel.  Attorney  General,  v.  8mUh, 
35  Neb.  13  (52  N.  W.  700;  16  L.  R.  A.  791). 

58.  (1892.)  Where  the  incumbent  Is 
elected  or  appointed  for  a  definite  term,  and 
Is  removable  only  for  specified  cause,  the 
power  of  removal  cannot  be  exercised  until 
there  has  been  preferred  against  him  spe- 
cific charges  of  which  he  shall  have  notice, 
and  an  opportunity  afforded  him  to  be  heard 
In  his  defense.  State,  ex  rel.  Attorney  Gen- 
eral, V.  Smith,  36  Neb.  13  (62  N.  W.  700; 
16  L.  R.  A.  791). 

59.  (1892.)  Where  a  person  is  ap- 
pointed to  an  office  for  a  definite  period  and 
there  Is  a  provision  that  to  obtain  bis  re- 
moval charges  must  be  preferred  against 
him,  be  cannot  be  removed  unless  such 
charges  are  made;  but  this  rule  does  not 
apply  to  a  case  where  the  power  of  removal 
is  retained  and  no  charges  are  required. 
State,  ex  rel.  Oapen,  v.  Somera,  35  Neb.  322 
(53  N.  W.  146). 

60.  (1895.)  The  power  conferred  upon 
the  governor  to  remove  certain  public  offi- 
cers for  cause  Is  an  administrative  and  not 
a  Judicial  function,  and  orders  made  in 
the  exercise  of  that  power  are  not  review* 
able  by  the  courts.  The  limit  of  judicial 
Interference  In  such  cases  is  to  protect  pub- 
lic officers,  removable  for  cause  only,  In 
their  right  to  a  hearing  upon  specific 
charges.  State,  ex  rel.  Churchill,  v.  Hay, 
4S  Neb.  321  (63  N.  W.  821). 

61.  (1895.)  The  provisions  of  section  7, 
article  VII,  chapter  83,  Compiled  Statutes, 
for  the  hearing  by  the  board  of  public  lands 
and  buildings  of  charges  against  certain 
officers  1b  cumulative  only,  and  was  not  in- 
tended as  a  repeal  of  the  prior  provision 
for  the  removal,  by  the  governor  for  cause, 
of  the  superintendent  of  the  hospital  for 
the  Insane  at  Lincoln.  (Comp.  Stats.,  ch. 
40,  sec.  11.)  State,  ex  rel.  Churchill,  v.  Hay, 
45  Neb.  321  (63  N.  W.  821). 

62.  (1906.)  An  incumbent  of  an  ap- 
pointive statutory  office  has  not,  necessarily, 
a  property  or  contractual  right  in  his  term, 
so  as  to  render  his  removal  therefrom  a 
Judicial  act  Jfunfc  v.  FHnk,  75  Neb.  172 
<106  N.  W.  426). 


Enjoining  remoral. 

63.  (1898.)  In  advance  of  consideration 
of  charges  against  an  officer,  by  a  board 
having  power  to  hear  such  charges,  and 
upon  finding  them  sustained,  to  remove  the 
officer  thereby  affected,  a  court  of  equity 
has  no  jurisdiction,  upon  the  application  of 
such  officer,  to  enjoin  action  on  the  pending 
charges  because  of  prejudice,  abuse  of  dis- 
cretion, and  Irregularities  In  procedure,  al- 
leged to  be  about  to  be  indulged  in  by  such 
board  in  the  hearing  contemplated.  Cox  v. 
Moores,  65  Neb.  34  (75  N.  W.  35). 

Proceedings  for  removal. 

64.  (1880.)  Proceeding  to  remove  a  pub- 
lic officer  from  office  for  wilful  neglect  of 
duty  must  be  Instituted  by  a  complaint  con- 
taining the  charges  against  him,  with  the 
necessary  specifications  under  them,  and 
verified  by  the  oath  of  an  elector.  State,  ex 
rel  Craig,  u.  Sheldon,  10  Neb.  452  (6  N.  W. 
757). 

65.  (1901.)  Where  a  complaint  against 
an  officer  for  official  misconduct  falls  to 
designate  the  day  upon  which  the  offense 
was  committed,  but  such  failure  does  not 
mislead  the  defendant.  It  Is  not  prejudicial 
error  to  overrule  a  demurrer  thereto  or  ad- 
mit evidence  thereunder.  Stewart  v.  Bole, 
61  Neb.  193  (85  N.  W.  33). 

■ '  ■  Effect  of  supersedeas  bond. 

66.  (1886.)  Where  a  county  officer  has 
been  removed  from  office  1^  the  county 
board  for  official  misconduct,  and  proceed- 
ings in  error  have  been  taken  In  the  dis- 
trict court  for  the  purpose  of  having  the 
judgment  of  removal  reviewed,  the  filing 
of  a  supersedeas  bond  does  not  supersede 
the  Judgment  of  removal  so  as  to  entitle 
the  Incumbent  to  retain  the  office  pending 
the  proceedings  In  error.  State,  ex  rel.  Dod- 
son,  V.  Meeker,  19  Neb.  444  (27  N.  W.  427). 

Impeachment. 

67.  (1893.)  The  legislature  has  no  au- 
thority to  prefer  articles  of  impeachment 
against  ex-offlclals.    State  «.  Hill,  37  Neb. 

80  (55  N.  W.  794;  20  L.  R.  A.  573). 

68.  (1893.)  The  power  of  impeachment 
conferred  by  Uie  constitution  upon  the  leg- 
islature extends  only  to  civil  officers  of  the 
state,  and  this  power  cannot  be  exercised 
after  the  person  has  gone  out  of  office. 
Private  citizens  are  not  amenable  to  im- 
peachment State  V.  Sill,  37  Neb.  80  (55 
N.  W.  794;  20  L.  R.  A.  573) ;  SUUe  P.  Leete, 
37  Neb.  98  (65  N.  W.  798). 
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69.  (1893.)  Private  citizens  are  not 
amenable  to  Impeachment  State  v.  Hill, 
87  Neb.  80  (66  N.  W.  794;  20  L:  R.  A.  673). 

70.  (1893.)  The  constitution  of  this 
state  confers  the  sole  power  of  impeachment 
upon  the  Eenate  and  house  of  representa- 
tives In  joint  convention,  and  the  legis- 
lature cannot  delegate  that  power  to  others. 
State  V.  Leete,  37  Neb.  92  (55  N.  W.  798; 
40  Am.  St.  Rep.  474;  20  L.  R.  A.  679). 

71.  (1893.)  Where  the  legislature  has 
adopted  articles  of  Impeachment,  which  have 
been  01ed  in  the  supreme  court,  no  amend- 
ment thereof.  In  any  matter  of  substance* 
can  be  made  by  tbe  managers  appointed  bj 
the  legislature  to  prosecute  the  Impeach* 
ment.  The  authority  to  adopt  and  present 
other  or  amended  articles  of  impeachment 
or  specifications  rests  alone  with  the  joint 
convention  of  the  two  houses  of  the  legis- 
lature. State  V.  Leeae,  37  Neb.  92  (65  N. 
W.  798;  40  Am.  St  Rep.  474;  20  L.  R.  A. 
679). 

72.  (1893.)  Impeachment  is,  with  re- 
spect to  the  production  of  evidence  and 
quantum  ot  proof  required  to  warrant  a 
conTiction,  essentially  a  criminal  prosecu- 
tion, hence  the  guilt  of  the  accused  must 
be  established  beyond  a  reasonable  doubt. 
State  V.  Hastings,  37  Neb.  96  (55  N.  W. 
774);  (1893)  State  v.  Hastings,  38  Neb.  684 
(58  N.  W.  32). 

73.  (1893.)  Where  in  an  Impeachment 
proceeding  the  act  of  official  delinauency 
consists  In  the  violation  of  some  positive 
provision  of  the  constitution  or  statute 
which  Is  denounced  as  a  crime  or  misde- 
meanor, or  where  It  is  a  mere  neglect  of 
duty  wilfully  done  with  a  corrupt  inten- 
tion, or  where  the  negligence  is  so  gross  and 
th^  disregard  of  duty  so  flagrant  as  to  war- 
rant the  inference  that  it  was  wilful  and 
corrupt,  it  Is  a  misdemeanor  In  office  within 
the  meaning  of  section  6.  article  V  of  the 
constitution.  State  v.  Uastingt,  37  Neb.  96 
(56  N.  W.  774):  (1893)  State  v.  Hastings, 
38  Neb.  684  (58  N.  W.  32). 

74.  (1893.)  Where  an  act  of  official  de- 
linquency results  from  a  mere  error  of  judg- 
ment or  omission  of  duty  without  the  ele- 
ment of  fraud,  or  where  negligence  is  at- 
tributable to  a  misconception  of  duty  rather 
than  a  wilful  disregard  thereof,  it  la  not 
impeachable,  although  It  may  be  highly 
prejudicial  to  the  interests  of  the  state. 
State  V.  Hastings,  87  Neb.  96  (  65  N.  W 
774);  (1893)  State  V.  Bastings,  38  Neb.  684 
(68  N.  W.  18). 


76.  (1893.)  By  the  provisions  of  secUon 
14,  article  III  of  the  constitution  of  1875, 
the  supreme  court  did  not  succeed  to  any  of 
the  political  functions  of  the  senate  as  a 
court  of  Impeachment  under  the  prior  con- 
stitution. The  provision  for  the  trial  of 
impeachments  before  this  court  was  in- 
tended to  Insure  a  strictly  Judicial  investi- 
gation In  such  cases  according  to  Judicial 
methods.  State  v.  Hastings,  37  Neb.  96  (55 
N.  W.  774);  (1893)  State  v.  Hastings,  38 
Neb.  684  (68  N.  W.  32). 

n.  TITLE  TO  AKD  POSSESSIOH  07 

OFFICE. 

Determination  of  title  to  office  by  in- 
junction, see  Injunction,  |  64c. 

Bight  to  property  at  endi  of  term. 

76.  (1904.)  Chapter  124  of  the  laws  of 
1903  does  not,  in  terms,  vest  title  and  own- 
ership of  the  statutes  therein  mentioned  in 
the  officers  to  whom  said  statutes  are  to 
be  dellrered  by  the  secretary  of  state. 
Marsh  v.  8tanel>raleer,  71  Neb.  224  (98  N. 
W.  699). 

Duty  to  surrender  office 

77.  (1898.)  It  is  the  duty  of  one  In  pos- 
session of  an  elective  office,  at  the  end  of  his 
term,  to  surrender  that  possession  to  one 
who  holds  the  certificate  of  election  for  the 
ensuing  term.  State,  ex  rel.  Barton,  v. 
Frantz,  66  Neb,  167  (76  N.  W.  546), 

Injunction  to  restrain  oecnpaney. 

78.  (1889.)  Where,  In  a  contest  of  elec- 
tion, the  contestant  has  been  adjudged  en- 
titled to  the  office  contested,  a  court  of 
equity  has  no  authority  to  enjoin  him  from 
taking  possession  of  the  office,  and  an  ap- 
peal from  an  order  dissolving  the  tempo- 
rary Injunction  will  not  lie.  State,  ex  rel 
Hunt,  V.  City  of  Kearney,  28  Neb.  103  (44 
N.  W.  90). 

Collateral  attack  on  right  to  hold  office. 

79.  (1884.)  The  right  of  an  Incumbent 
to  hold  offce  will  not  be  Inquired  Into  col- 
laterally. Such  can  only  be  done  by  a  di- 
rect proceeding  Instituted  for  that  purpose. 
Ex  parte  Johnson.  15  Neb.  512  (19  N.  W.  5941. 

Actions  and  other  proceedings  for  recorery 
of  office. 

80.  (1880.)  Although  there  Is  no  statute 
entitling  a  party  to  a  supersedeas,  or  stay 
of  proceedings  on  a  judgment  of  ouster 
from  office,  yet  It  Is  within  the  province  of 
the  trial  court,  in  Its  discretion,  to  grant 
it   But  the  refusal  of  that  court  to  do  so 
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cannot  tie  reviewed  by  proceedings  In  error. 
Oandy  v.  State,  10  Neb.  243  (4  N.  W.  1019). 

81.  (1886.)  Wliere  the  county  board, 
remoTea  a  county  officer  from  office*  renders 
judgment  of  ouster,  and  appoints  a  suecee- 
Bor,  who  qualifies  In  accordance  with  the 
provisions  of  law,  mandamus  is  the  proper 
remedy  to  compel  the  removed  official  to 
surrender  such  office.  State,  ex  rel.  Dodaon, 
V.  Meeker,  19  Neb.  444  (27  N.  W.  427). 

82.  (1887.)  On  an  application  for  man- 
damus by  one  elected  to  fill  a  vacancy, 
against  one  appointed  to  fill  the  same  va- 
cancy, to  compel  a  delivery  of  posseeaioD 
of  the  office,  mandamue  will  issue  without 
Inquiry  as  to  form  of  notice  of  election  or  of 
ballots  cast  thereat.  State,  ex  rel  France, 
V.  Dodson,  21  Neb.  218  (31  N.  W.  788). 

83.  (1889.)  The  supreme  court  has  ortg- 
iul  Jurisdiction  in  an  action  in  the  nature 
of  guo  warranto  to  determine  conflletlns 
cWms  to  a  public  office.  State,  ex  rel.  Fair, 
tJ.  Frazier,  28  Neb.  438  (44  N.  W.  471). 

84.  (1893.)  The  title  to  an  office  cannot 
be  tried  and  determined  on  an  aplication 
for  a  writ  of  nuudamus,  quo  warranto  being 
the  prop«>  proceeding.  State,  ex  rel.  Trues- 
dell,  V.  Plambeck,  36  Neb.  401  (S4  N.  W. 
667);  (1896)  State,  tx  ret.  Lewellen,  v. 
Smith,  49  Neb.  755  (69  N.  W.  114);  (1898) 
Eokes  V.  State,  ex  rel,  Koupal,  55  Neb.  691 
(76  N.  W.  467)  ;  (1906)  State,  ex  rel.  Coney, 
V.  Hylana,  75  Neb.  767  (107  N.  W.  113). 

86.  (1897.)  Where  relators,  in  an  action 
of  quo  warranto  to  oust  respondents  from 
certain  offices  and  obtain  possession  thereof, 
base  their  right  to  the  relief  on  the  uncon- 
stitutionality of  a  statute  under  which  re- 
spondents claim  to  occupy  the  offices,  and 
tbe  arguments  and  reasons  for  declaring 
each  law  unconstitutional  would  be  equally 
forcible  and  eflective  as  against  the  law  un* 
der  which  relators  assert  title  to  the  of- 
flees,  the  relators  have  no  standing  andean* 
not  prevail  in  the  litigation.  State,  ex  rel. 
Wheeler,  v.  Stuht,  62  Neb.  209  (71  N.  W. 
941). 

86.  (1898.)   A  candidate  who  has  failed 

to  secure  the  certificate  of  election  may  qual- 
ity and  be  inducted  into  office  upon  estab- 
lishing his  claim  thereto  in  a  quo  warranto 
proceeding.  State,  ex  rel.  Barton,  v.  Frantz, 
66  Neb.  167  (75  N.  W.  646). 

87.  (1903.)  The  right  to  an  office  occu- 
pied by  one  claiming  title  thereto  under  a 
certificate  qf  election,  cannot  he  determined 
In  a  suit  instituted  by  an  adverse  claimant 
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for  the  salary  of  the  position.    State  v. 
Moores,  70  Neb.  67  (99  N,  W.  504). 

Froceedings  for  Tecorerj  of  books,  papers 

and  other  appurtenances. 

88.  (1906.)  Mandamus  will  He  to  com- 
pel an  oflScer  whose  term  has  expired  to  de- 
liver to  the  person  elected  to  succeed  him, 
who  holds  the  certificate  of  election  and  has 
duly  qualified  by  taking  the  oath  of  office 
and  by  the  filing  and  approval  of  bis  bond, 
the  books,  papers,  money  and  other  property 
belonging  to  the  office.  Such  a  primo  facie 
right  to  the  office  Is  sufficient  ground  for  the 
Issuance  of  the  writ,  even  when  It  Is  claimed 
the  relator  was  not  eligible  to  the  office  at 
the  time  of  the  election.  State,  ex  rel. 
Coney,  v.  Hvlond,  76  Neb.  767  (107  N.  W. 
113). 

m.  BIGHTS,  POWEBS,  STTTIES  AHB 
LIABILITIES. 

Appropriation  for  salaries  of  state  of* 
fleers,  see  States,  %%  179-183. 

CompelUng  performance  of  duty,  see 
Uanaavius,  SS  103-216. 

Liability  for  false  imprisonment,  see 
FaUe  ImprisoMMnt,  {14,  6. 

Liability  for  neglect  In  approval  of  stay 
bond,  see  ExeevOton,  %\  116-118. 

Compensation  and  fees. 
Compensation  of  particular  public  officers. 

see  specific  topics. 

Compelling  accounting  for  fees  collected, 
see  Mandamus,  IS  167,  168. 

89.  (1879.)  A  public  officer  must  dis- 
charge all  the  duties  pertaining  to  his  office 
for  the  compensation  allowed  by  law,  and 
will  not  be  allowed  compensation  for  extra 
work  unless  it  Is  authorized  by  statute. 
State  V.  Silver,  9  Neb.  85  (2  N.  W.  215); 
(1885)  Bayha  v.  Webster  County,  18  Neb. 
131  (24  N.  W.  457)  [changed  by  statute, 
Richardson  County  v.  Musaleman,  25  Neb. 
624] ;  (1895)  Heald  v.  Folic  County,  46  Neb. 
28  (64  N.  W.  376);  (1896)  Btoner  v.  Keith 
County,  48  Neb.  279  (67  N  W.  311);  (1899) 
State,  ex  rel.  Axen,  v.  Meserve,  58  Neb.  451 
(78  N.  W.  721):  (1901)  Pawnee  County  v. 
Belding,  1  Unof.  533  (95  N.  W.  776) ;  (1906) 
Power  V.  DougUu  County,  76  Neb.  784  (106 
N.  W.  782). 

90.  (1886.)  Where  no  salary  Is  provided 
tor  an  officer  of  a  ct^,  an  ordinance  pro- 
viding for  such  salary  during  his  term  is 
not  unconstitutlonaL  Wfceetoo*  v.  UcDow 
ell,  20  Neb.  160  (29  N.  W.  291). 


Digitized  by 


$81 


OFFICERS. 


S104 


91.  (1889.)  The  word  "clerk,"  In  aec- 
Uon  24,  article  V  of  the  constitution,  is 
used  In  the  same  sense  as  at  common  law, 
viz.,  a  person  employed  In  an  ofBce,  who 
writes  or  registers  In  proper  form  the  trans- 
actions of  the  tribunal  or  body  to  wblch 
he  belongs.  In  re  Appropriations,  2e*Neb. 
GC2  (41  N.  W.  643). 

92.  (1900.)  The  act  of  1899  (Session 
Laws  ch.  31),  amending  section  3,  chapter 
28,  Complied  Statutes  1H97,  entitled  "Fees," 
does  not  amend  or  change  section  1  of  said 
chapter.  State,  ex  rrt.  Douglas  Countp,  v. 
Frank,  60  Neb,  327  (83  N.  W.  74). 

93.  (1901.)  As  between  a  citizen  who 
has  performed  services  as  a  puhllo  officer 
for  a  compensation  fixed  by  law,  and  a 
state,  county  or  city  which  has  received  ihe 
benefit  of  the  services,  no  question  of  es- 
toppel as  to  compensation  can  arise.  Oal- 
laher  v.  City  of  Lincoln,  63  Neb.  339  (S8 
N.  W.  505). 

94.  (1902.)  A  public  officer  must  per- 
form the  duties  of  his  office  for  the  com- 
pensation fixed  by  law;  and  if  the  legisla- 
ture by  statute  Imposes  additional  duties 
upon  him,  but  provides  no  additional  com- 
pensation therefor,  such  extra  work  must 
be  performed  gratuitously.  NuckolU  County 
V.  Feebler,  65  Neh.  356  (91  N.  W.  289). 

95.  (1902.)  An  officer  can  only  charge 
such  fees  for  the  performance  of  official 
services  as  are  authorized  by  statute,  and 
any  charge  In  excess  of  the  fees  provided  by 
statute  is  Illegal  and  unauthorized.  O'Bhea 
V.  Kavanaugh,  66  Neh.  639  (91  N.  W.  5?S). 

96.  (1903.)  An  officer  cannot  charge  fees 
not  authorized  by  statute  for  services  per- 
formed, and  any  service  rendered  for  which 
no  statute  authorizes  a  fee  must  be  per- 
formed gratuitously.  Red  "Willow  County 
V.  Smith,  67  Neb.  213  (93  N.  W.  151). 

97.  (1905.)  The  statute  allowing  a  pub- 
lic officer  a  fee  of  twenty-five  cents  for 
"each  certificate  and  seal"  does  not  con- 
template that  the  ofllcer  must  formulate  a 
statement  of  facts  to  which  he  certifies.  If 
he,  upon  reqaest,  performs  such  service,  he 
will  be  entitled  to  reasonable  compensation 
therefor.  The  fee  allowed  by  the  statute  is 
for  the  act  of  certifying  to  the  paper  and 
affixing  his  seal  thereto.  Sheibley  v.  Hur- 
ley, 74  Neb.  31  (103  N.  W.  1082). 

98.  (1907.)  An  agreement,  ezpreaa  or 
Implied,  by  a  public  officer  to  serve  for  less 
than  the  comjtensation  fixed  by  law.  Is  con- 


trary to  public  policy  and  void.  Abbott  v. 
Hayes  County,  78  Neb.  729  (111  N.  W.  780). 

■  ■  —Bight  to  compensation  for  outride 
employment. 

99.  (1903.)   A  county  officer  Is  not  n- 

quired  to  account  for  and  pay  over  to  his 
county  money  received  by  him  In  payment 
for  services  performed  for  another,  by  pri- 
vate agreement,  which  are  no  part  of  the 
duties  of  his  office,  and  which  are  not  incom- 
patible with,  and  are  not  included  wlthtn, 
his  official  duties.  State,  ex  rel.  Board  of 
County  Commissioners,  v.  Holm,  70  Neb. 
606  (97  N.  W.  821;  64  L.  R.  A.  131). 

Increase  or  reduction  of  compensa- 
tion. 

100.  (1891.)  Section  16,  arUcle  111, 
constitution,  prohibiting  Increase  or  rednc- 
tion  of  compensation  of  "any  public  olBcer" 
during  his  term,  applies  alone  to  those  of- 
fices created  by  the  constitution;  hence  tbe 
legislature  may  Increa.se  the  compensation 
of  a  county  commissioner  during  his  term. 
Douglas  County  v.  Timme.  32  Neb.  272  (49 
N.  W.  266). 

101.  (1895.)  The  legislature  may.  In  tbe 
absence  of  a  constitutional  restriction,  ex- 
press or  Implied,  increase  or  diminish  the 
emoluments  pertaining  to  any  office  of  Its 
own  creation.  State,  ex  rel.  Franklin 
County,  V.  Tincent,  46  Neb.  408  (65  N. 
W.  50). 

102.  (1895.)  The  right  of  fees  or  salary 
earned  by  a  public  officer  under  existing 
laws  is  property  which  the  legislature  is 
powerless  to  destroy  by  a  subsequent  act 
altering  the  emoluments  of  such  (^Boe. 
State,  ex  rel.  Franklin  County,  v.  TineaU, 
46  Neb.  408  (66  N.  W.  60). 

103.  (1900.)  Where  a  person  lawtallr 
continues  In  an  office  created  by  the  con- 
Btitution,  by  virtue  of  hH  original  election 
and  qualification,  after  the  expiiatlon  of  the 
fixed  term,  but  before  his  successor  Is 
elected  and  qualified,  the  salary  of  such  ot- 
fleer  holding  over  cannot  be  Increased  or 
diminished.  State,  ex  rel.  Gordon,  v.  Mooret, 
61  Neb.  9  (84  N.  W.  399). 

104.  (1901.)  A  contract  between  ao  «p- 
polntlve  officer  of  a  city,  whose  salary  b 
fixed  by  statute  or  ordinance,  and  a  tdtj 
council,  by  which  such  appointive  dtr  of- 
ficer agrees  to  perform  the  duties  ot  hli  ot- 
flce  for  a  sum  less  than  that  prescribed  by 
law,  is  against  public  policy  and  absolutely 
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void.  Oallaher  v.  City  of  lAncoin,  63  Keb. 
339  (88  N.  W.  506). 

 Payment  and  collection. 

105.  (1877.)  A  rajuisitton  for  the  sal- 
ary of  an  ofScer  should  show  on  Its  face  for 
what  month  or  quarter  and  year  the  same 
was  earned.   Opinion  of  the  Judges,  6  Neb. 

566. 

106.  (1893.)  Where  a  county  has  once 
made  jjayment  of  the  salary  of  a  county  of- 
ficer to  one  actually  in  possession  of  the 
office,  performing  its  duties  with  color  of 
tiUe,  before  his  right  to  the  office  has  been 
determined  against  him  by  a  competent 
tribunal.  It  cannot  afterwards  be  compelled 
to  pay  the  same  salary  to  the  de  fure  officer. 
State  V.  Milne,  36  Neb.  301  (54  N.  W.  521; 
38  Am.  St.  Rep.  724;  19  L.  R.  A.  689n). 

107.  (1903.)  An  application  for  a  man- 
d&mus  and  evidence  introduced  under  it, 
which  both  fall  to  show  a  definite  salary, 
attached  to  an  office  so  that  by  the  lapse  of 
time  and  the  operation  of  law  a  fixed  sum 
will  become  due  the  Incumbent,  do  not  dis- 
close a  right  to  a  mandamus  to  compel  a 
city  or  Its  officers  to  issue  a  warrant  for 
salary,  ifoorea  v.  State,  ex  rel.  Cox,  4  Unof. 
235  (93  N.  W.  986). 

 Assignment  of  salary  or  fees. 

108.  (1903.)  An  assignment  of  salary 
or  fees  of  a  public  officer  to  be  earned  in 
the  future  is  contrary  to  public  policy  and 
void.  Firtt  Nat.  Bank  of  Columbus  v. 
Staie,  68  Neb.  482  (94  N.  W.  633). 

— —  Becovery  of  fees  collected  by  unau- 
thorised offtcer. 
108a.  (1890.)  The  rule  is  well  settled 
that  money  obtained  from  Uilrd  persons  by 
public  officers  illegally  but  under  color  of 
office  may  be  recovered  back.  Fremont,  E. 
^  M.  V.  R.  Co.  V.  Eolt  County,  28  Neb.  742 
(45  N.  W.  163). 

109.  (1893.)  Where  a  claimant  of  an 
office  sues  a  de  facto  officer  to  recover  the 
emoluments  thereof  received  by  the  latter, 
the  plaintiff's  title  to  the  office  Is  put  in 
issue,  and  in  order  to  recover  he  Is  required 
to  prove  that  he  is  the  de  jure  officer.  Rich- 
ards V.  McMilUn,  36  Neb.  352  (64  N.  W. 
566). 

110.  (1895.)  In  an  action  against  a  de 
facto  officer  to  recover  the  fees  and  emolu- 
ments  of  the  office  received  by  him  during 
bis  Incumbency  thereof,  plaintiff  must  al- 
lege such  facts  as  show  that  the  strict  legal 


title  to  the  office  Is  vested  in  blm.  McMilHn 

V.  Richards,  45  Neb.  786  (64  N.  W.  242). 

111.  (1895.)  In  an  action  against  a  de 
facto  officer  to  recover  the  fees  and  emolu- 
ments of  the  office  received  by  him  during 
his  incumbency  thereof,  the  plaintiff,  in 
order  to  recover,  must  establish  that  he 
is  the  de  jure  officer.  JfcJlfilKn  v.  Richards, 
45  Neb.  786  (64  N.  W.  242). 

112.  (1907.)  When  illegal  fees  are 
claimed  as  a  matter  of  right,  and  are  paid 
to  a  party  after  his  term  of  office  has  ex- 
pired, voluntarily  and  with  full  knowledge 
of  the  facta,  they  cannot  be  recovered. 
Sheibley  v.  Cooper,  79  Neb.  232  (112  N.  W. 
363). 

 Penalty  for  taking  Illegal  fees. 

Liability  on  bond  for  penalty,  see  post, 
1185. 

113.  (1879.)  Section  37,  chapter  22,  Gen- 
eral Statutes,  which  gives  to  the  party  In- 
jured a  right  of  action  for  the  recovery  of 
$50  damages  against  an  officer  taking  Illegal 
fees,  is  not  unconstitutional.  Oraham  «. 
Kibble,  9  Neb.  182  (2  N.  W.  455). 

114.  (1881.)  Mistake  or  ignorance  with- 
out corrupt  intent  Is  no  defense  in  an  action 
on  the  statutory  penalty  for  an  officer  tak- 
ing greater  tees  than  are  allowed  by  law. 
Cobbey  v.  Burks,  11  Neb.  157  (8  N.  W.  386; 
38  Am.  Rep.  364). 

115.  (1886.)  County  courts  have  no 
Jurisdiction  to  bear  and  determine  actions 
against  officers  for  the  penalty  Imposed  tor 

collecting  illegal  fees,  as  provided  for  by 
section  34,  chapter  28,  Compiled  Statutes. 
(1886)  Crow  v.  Bowen,  19  Neb.  528  (26  N. 
W.  251). 

lie.  (1889.)  While  an  officer  taking  il- 
legal fees  Is  liable  to  the  full  penalty  of 
the  law,  yet  the  statute,  being  highly  penal 
In  Its  nature,  will  not  be  extended  by  con- 
struction or  implication  beyond  the  dear 
import  of  its  language.  Phmnix  Ins.  Co.  v. 
Bohman,  28  Neb.  251  (44  N.  W.  111). 

117.  (1891.)  Receipt  by  a  public  officer 
of  several  items  of  illegal  fees  from  the 
same  person,  in  the  same  transaction,  gives 
but  one  cause  of  action  for  the  penalty  pro- 
vided by  section  34,  chapter  28,  Compiled 
Statutes.  Lydick  v.  Palmguist,  31  Neb.  300 
(47  N.  W.  918). 

118.  (1892.)  An  action  to  recover  the 
penalty  imposed  by  section  3043  Consol. 
Stats,  (sec.  34,  eh.  28,  Comp.  Stats.),  for  the 
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tmklng  of  Illegal  feee  by  an  officer,  can  only 
be  brought  by  the  party  Injured  or  danuiged 
by  the  taking  of  Buch  feee.   Her  A  Co.  v. 

Oronin,  34  Neb.  424  (61  N.  W.  970). 

119.  (1905.)  Section  34,  chapter  28.  Com- 
plied Statutes  1903,  prescribing  a  penalty 
for  taking  illegal  feee  by  a  public  officer,  U 
highly  penal,  fn  an  action  to  recover  such 
penalty.  If  It  appears  that  the  fee  received 
was  exacted  by  the  officer  for  services  that 
he  was  not  required  to  render  as  such  offi- 
cer, And  for  which  he  was  entitled  to  rea- 
sonable comi>enaatlon,  together  with  other 
services  for  which  it  would  have  been  Il- 
legal to  exact  a  tee^  it  will  not  be  presumed 
(In  the  absence  of  proof  upon  that  point) 
that  the  fee  exacted  was  more  than  the 
service  for  which  he  was  entitled  to  com- 
pensation was  reasonably  worth.  Sheibley 
f>.  Hurley,  74  Neb.  31  (103  N.  W.  1082). 

120.  (1906.)  In  charging  and  collecting 
fees  an  officer  acts  at  his  peril,  even  though 
in  utmost  good  faith,  Lecse  v.  Courier  Pu6- 
lisMng  00.,  75  Neb.  391  (106  N.  W.  443). 

121.  (1907.)  In  order  to  subject  an  oS- 
cor  to  a  penalty  for  collecting  Illegal  fees, 
it  must  appear  that  be  was  an  officer  at  the 

time  of  taking,  charging  or  demanding  such 
fees.  Sheibley  v.  Cooper,  79  Neb.  232  (112 
N.  W.  363). 

122.  (1907.)  One  whose  term  of  office 
had  expired  when  illegal  fees  were  taken, 
charged  or  demanded,  Is  not  liable  for  the 
statutory  jwnaJty.  Sheibley  v.  Cooper,  79 
Neb.  232  (112  N.  W.  363). 

123.  (1907.)  An  action  for  the  recovery 
of  the  statutory  penalty  for  charging  illegal 
fees  Is  barred  If  not  brought  wltbin  one 
year  from  the  date  of  its  accrual.  Bheibley 
V.  Cooper,  79  Neb.  232  (112  N.  W.  868). 

Authority  and  powers. 

124.  (1901.)  Where  the  authority  of  an 
officer  is  derived  from  the  statute,  his  action 
must  be  directed  and  controlled  by  its  pro- 
visions. Burnt  V.  8chooX  District  No.  18  of 
Bock  County,  61  Neb.  861  (86  N.  W.  284). 

Validity  of  acts  of  de  facto  officers. 

125.  (1878.)  As  a  general  rule,  where 
the  term  of  a  particular  officer  is  fixed  by 

statute,  his  power  ceases  with  the  expira- 
tion of  that  term,  unless  there  Is  a  provis- 
ion that  he  shall  hold  his  office  until  his 
successor  Is  elected  and  qualified.  But 
where  the  practice  has  been  for  officers  to 
hold  over  until  their  suecesBors  are  elected 


and  qualified,  their  acts  are  valid.  Btate, 
es  reJ.  Carter,  v.  Bowa  of  Public  Land*  mi 
BuUdinga,  7  Neb.  42. 

126.  (1884.)  The  acts  of  an  officer  de 
facto  are  not  void.  Ex  parte  Johnton,  16 
Neb.  612  (19  N.  W.  694). 

127.  (1890.)  The  acts  of  a  de  facto 
officer  are  valid  and  binding,  so  far  u  the 
interests  of  the  public  or  third  persons  are 
involved.  Magneau  v.  City  of  Fremont,  30 
Neb.  843  (47  N.  W.  280;  27  Am.  St  Rep. 
436;  9  L.  R.  A.  735). 

128.  (1900.)    The  acts  and  Judgment  of 

an  officer  de  facto  are  as  valid  and  binding 
as  though  performed  and  rendered  by  an 
officer  de  jure,  Ih-edla  v.  Baache,  60  Neb. 
656  (83  N.  W.  916). 

129.  (1902.)  The  acta  of  a  <fe  facta  oIB- 
cer,  so  far  as  they  affect  the  public  or  third 
persons,  are  valid.  Haakell  v.  Button,  65 
Neb.  274  (91  N.  W.  395). 

Hode  of  exercise  of  powers. 

130.  (1895.)  There  Is  no  principle  more 
flnnly  established  or  resting  on  sounder 
reasdns  than  the  rule  which  requires  pabUc 
bodies  when  acting  under  special  pomtxi  to 
act  strictly  within  the  conditions  prescribed. 
DougJaa  County  v.  Keller,  43  Neb.  636  (62 
N.  W.  60). 

131.  (1895.)  In  the  absence  of  a  special 
provision  to  the  contrary,  the  presence  of  all 
the  members  thereof  is  not  Indispensable  to 
the  transaction  of  business  by  a  public  body 
or  board.  Where  members  having  reason- 
able notice  Delect  to  attend  the  meetings 
of  a  board  charged  with  the  duties  to  the 
public,  the  action  of  those  present.  If  a  ma- 
jority of  all,  or  a  quorum  authorized  by 
law,  is  the  action  of  the  board  and  as  bind- 
ing as  If  all  bad  attended  and  expressly  as- 
sented thereto.  State,  er  rel.  ChurOiUI,  v. 
Bemit,  45  Neb.  724  (64  N.  W.  848). 

132.  (1897.)  The  rule  is  well  settied 
that,  where  authcwity  is  conferred  by  law 
upon  three  on  more  persons  to  execute  a 
public  trust  or  agency,  and  in  the  executloiL 
thereof  all  are  assembled  to  deliberate,  or 
had  notice  and  opportunity  to  be  present, 
the  act  of  a  majority  Is  binding  unless  the 
statute  expressly  requires  the  concurrent 
action  of  all.  In  re  State  Treatureft  Settle- 
ment,  51  Neb.  116  (70  N.  W.  632;  36  L.  R. 
A.  746). 

Duties  and  enforcement  thereof. 

133.  (1877.)  Where  power  is  given  to 
public  officers  In  the  permissive  form-Hnay 
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— ^if  the  puUtc  Intareate  or  individual  rights 
call  for  its  exercise.  It  is  peremptory.  State, 
ex  rel.  Clark,  v.  Buffalo  County,  6  Neb.  454. 

134.  (1900.)  When  the  law  Imposes  a 
duty  upon  a  public  officer  to  do  an  official 
act  at  a  particular  time,  the  obligation  la, 
ordinarily,  a  continuing  one,  and  tbe  courts 
win,  when  it  Is  practicable,  coerce  perform- 
ance atter  the  appointed  time  has  gone  by. 
State,  ex  rel.  Davit,  v.  Cornell,  60  Neb.  694 
(84  N.  W.  87). 

135.  (1903.)  Where  one  assumes  to  fill 
a  public  office,  although  without  being  res- 
ularly  appointed  thereto,  by  his  conduct  In- 
ducing others  to  believe  that  he  is  the  offi- 
cer, he  is  amenable  to  process  commanding 
him  to  perform  any  act  which  the  duties  of 
his  office  dictate,  and  Is  estopped  to  plead  a 
private  raintraet  inconsistent  with  his  duty 
to  all.  Mockett  v.  State,  ex  rel.  Woods,  70 
Neb.  518  (97  N.  W.  588). 

136.  (1904.)  When  one,  whose  term  as 
a  public  officer  has  expired,  has  made  full, 
complete  and  truthful  report  of  the  public 
mon^B,  which  came  into  his  hands  during 
his  incumbency,  and  of  the  disposition 
which  be  has  made  of  them,  but  retains 
some  of  them  under  a  claim  of  right,  alleged 
to  be  unlawful,  mandamus  Is  not  a  proper 
action  by  whfch  to  litigate  the  claim. 
Maurer  v.  State,  71  Neb.  24  (98  N.  W.  426). 

Effect  of  tallnre  to  perform  duties. 

137.  (1871.)  The  law  will  protect  an  in- 
dividual who.  In  the  prosecution  of  a  right, 
has  done  all  that  the  law  requires  him  to 
do,  but  falle  to  attain  his  right  by  reason 
of  the  neglect  or  misconduct  of  a  public 
officer.  Smilejf  v.  Sampaon,  1  Neb.  66. 

138.  (1886.)  It  is  a  well-esUbllshed 
rule  that  where  an  indlvldnal  in  the  prose- 
cution of  a  right  does  everything  which  the 
law  requires  him  to  do,  and  he  fails  to  at- 
tain his  right  by  the  neglect  or  misconduct 
of  a  public  officer  the  law  will  protect  him. 
Parker  v.  Kuhn,  19  Neb.  394  (27  N.  W.  399). 

139.  (1900.)  Where  an  Individual  in  the 
prosecution  of  a  right  does  all  the  law  re- 
quires him  to  do  and  tails  to  attain  such 
right  by  the  neglect  or  misconduct  of  a  pub- 
lic officer,  the  law  will  protect  him.  Duffy 
V.  State,  ex  rel.  Edaon,  60  Neb.  812  (84  N. 
"W.  264). 

Xilabilities  for  official  acts. 

140.  (1893.)  An  officer  Is  not  liable  for 
a  Judicial  act,  except  where  he  acts  wilfully, 
maliciously,  or  corruptly.  This  la  a  rule  of 


great  antiquity,  and  rests  upon  the  Bonndest 
public  policy,  and  in  Its  application  is  not 
limited  to  judges,  but  extends  to  all  officers 
and  boards  charged  with  the  decision  of 
questions' <ru(Mi  judicial  In  character.  State 
V.  Ha»Ung%,  37  Neb.  96  (66  N.  W.  774). 

141.  (1905.)  Persons  contracting  with 
public  officials,  deriving  their  authority  ex- 
clusively from  a  statute,  are  charged  with 
knowledge  of  the  extent  and  limitations  of 
such  authority,  and.  In  the  absence  of  bad 
faith,  contracts  entered  Into  In  the  sup- 
posed exercise  of  public  powers  and  func- 
tions so  derived  will  not  Impose  upon  the 
officials  executing  them  any  personal  liabil- 
ity to  the  party  contracted  with.  Henry  v. 
Henry,  73  Neb.  746  (103  N.  W.  441). 

Idabilltles  for  negligence  or  misconduct. 

142.  (1898.)  A  Judicial  officer  acting 
within  his  Jurisdiction  In  a  Judicial  capacity 
is  not  liable  In  damages  for  his  acts.  Kelsey 
V.  KUmunae,  54  Neb.  760  (74  N.  W.  1099). 

Actions  against  officers. 

143.  (1896.)  A  justice  of  the  peace  has 
no  jurisdiction  to  hear  and  determine  an  ac- 
tion against  an  officer  for  misconduct  In 
office.  Warren  v%  Sadilek,  47  Neb.  63  (66  N. 
W.  15). 

144.  (1898.)  A  public  officer  may  give 
evidence  of  the  uniform  course  of  business 
in  his  office,  for  the  purpose  of  showing 
the  performance  of  a  specific  official  act 
which  it  was  his  duty  to  perform,  but  con- 
cerning which  he  has  no  independent  recol- 
lection. Oate  CUy  Abstract  Co.  v.  Poet,  66 
Neb.  742  (76  N.  W.  471). 

145.  (1898.)  Where  a  shenft,  on  the 
satisfaction  of  an  execution,  agrees  to  refund 
the  amount  paid  on  a  showing  that  the 
judgment  had  been  superseded,  an  action 
on  such  a  contract,  by  the  debtor.  Is  one 
against  a  public  officer  for  an  act  done  under 
color  of  bis  office  and  must  be  brought  In  the 
county  in  which  the  cause  arose.  Eyd  v. 
Exchange  Bank  of  Cortland,  56  Neb.  657  (76 
N.  W.  1058). 

146.  ,(1898.)  Whether  the  statute  requir- 
ing suits  against  public  officers  for  acts  done 
under  color  of  office  to  be  brought  in  the 
county  where  the  cause  of  action  or  some 
part  thereof  arose,  relates  to  jurisdiction  of 
the  person  of  the  defendant,  or  subject-mat- 
ter of  the  action,  guwre.  It  In  sudk  case  the 
defect  be  one  of  Jurisdiction  of  the  person, 
it  is  not  waived  by  demurring  to  the  orig- 
inal petition  generally,  if  such  demurrer  is 
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sustained  for  the  reason  stated  In  the  order 
that  the  court  Is  without  jurisdiction,  and 
where  the  plaintiff  waives  any  error  In  that 
order  by  amending  his  petition.  Kyd  v. 
Exchange  Bank  of  Cortland,  56  Neb.  557 
(76  N.  W.  1058). 

■  147.  (1904.)  In  an  action  by  a  resident 
taxpayen  to  enjoin  an  illegal  axpenditure 
by  a  public  bMrd  or  officer,  the  plaintiff 
will  not  be  required  to  show  what  the 
amount  of  the  expenditure  would  have  been 
If  the  law  had  been  obeyed.  Woodruff  v. 
Welton,  70  Neb.  665  (97  N.  W.  1037). 

148.  (1904.)  A  resident  taxpayer,  with- 
out showing  any  Interest  or  Injury  peculiar 
to  himself,  may  enjoin  Illegal  expenditures 
by  a  public  board  or  officer.  Woodruff  v. 
Welton,  70  Neb.  66S  (97  N.  W.  1037). 

IV.  LIASIUTIES  OH  OFFICIAI.  B0KD8. 

LlablUtlsB  on  bonds  of  particular  officers, 
see  specific  topics. 

Statutory  provisions. 

149.  (1899.)  The  law  authorizing  the 
appointment  of  an  officer  and  requiring  him 
to  give  a  bond  Is  constructively  Incorpo- 
rated Into  the  bond  when  executed,  and  the 
validity  of  such  law  Is  affirmed  by  the  sign- 
ers  of  the  bond.  BJaoo  v.  State,  68  Neb.  567 
(78  N.  W.  1056). 

150.  (1904.)  The  sections  of  statutes 
which  require  the  giving  of  offidal  bonds, 
which  prescribe  the  form  of  the  same  as  to 
being  joint  or  several,  which  state  the  con- 
ditions thereof  and  designate  the  persons 
for  whose  use  they  are  given,  and  statutes 
which  provide  the  manner  of  procedure  in 
action  upon  such  bonds,  and  In  whose 
names  such  actions  are  to  be  brought,  are 
in  pari  materia  and  mast  be  construed  to- 
getiier.  Barker  v.  Wheeler,  71  Neb.  740  (99 
N.  W.  548), 

151.  (1906.)  A  bond  given  for  the  faith- 
ful discharge  of  the  duties  of  one  legtdly 
entrusted  with  state  and  county  funds  is 
an  official  bond,  and  the  statutory  provi- 
sions relative  thereto  enter  into  and  become 
a  part  of  the  contract.  United  States  Fidel- 
ity t6  Guaranty  Co.  v,  McLaughlin,  76  Neb. 
307  (107  N.  W.  577). 

162.  (1907.)  Section  643  of  the  code, 
providing  for  actions  upon  official  bonds  by 
any  person  damaged  through  the  miscon- 
duct of  an  officer,  refers  only  to  bonds  given 
under  statutory  authority.  Gushing  v. 
Lickert,  79  Neb.  384  (112  N.  W.  616), 


Insufficient,  Informal,  or  defective  bond. 

153.  (1876.)  A  failure  to  insert  the 
names  of  sureties  on  an  official  bond,  in  the 
body  of  the  instrument,  cannot  defeat  a  re- 
covery for  a  breach  thereof.  Stetcart  v. 
Carter,  4  Neb.  664. 

154.  (1896.)  Whether  the  sureties  in  an 
official  bond  are  liable  where  the  principal 
therein  named  has  failed  to  sign  it  before 
Its  acceptance  and  approval,  gwere.  State  v. 
mil,  47  Neb.  456  (66  N.  W.  541). 

165.  (1897.)  The  requirements  of  the 
statutes  in  r^rd  to  approval  of  official 
bonds  are  tor  the  benefit  and  convenience  of 
the  public,  and  not  directly  for  the  treas- 
urer or  his  sureties;  and,  where  the  bond 
has  been  executed  and  delivered  within  the 
time  prescribed  by  the  law,  though  not  ap- 
proved, or  not  until  a  date  after  the  time 
prescribed,  and  by  virtue  of  the  bond  and 
its  delivery  the  treasurer  has  obtained  pos- 
session of  the  office,  and  received  the  fees 
and  emoluments  thereof,  the  sureties  can- 
not escape  liability  for  any  breaches  of  the 
conditions  of  the  bond  by  their  principal, 
because  the  bond  was  not  approved  or  not 
so  until  a  date  without  the  time  prescribed 
by  law.  Holt  County  v.  Scott,  53  Neb.  176 
(73  N.  W.  681). 

156.  (1897.)  While  the  rule  that  an  ofll- 
clal  bond  required  by  statute  must  be  ap- 
proved and  filed,  before  the  person  elected 
can  take  the  office,  prevails  In  actions  In 
which  it  becomes  necessary  for  the  claim- 
ant of  the  office  to  prove  his  strict  legal 
title  to  the  office  to  show  that  he  is  the 
officer  de  jure,  such  as  actions  of  quo  war- 
ranto, or  to  recover  the  fees  from  a  party 
who,  during  the  term  for  which  the  officer 
was  elected,  held  the  office  as  a  e  facto 
officer,  and  received  such  fees,  in  actions 
on  official  bonds  for  alleged  breaches  of  the 
conditions  thereof,  a  very  different  doctrine 
prevails  and  is  applicable.  Bolt  County  v. 
Scott,  53  Neb.  176  (78  N.  W.  681). 

157.  (1897.)  The  official  bond  of  a 
county  treasurer  with  the  oath  Indoraed 
thereon  was  filed  within  the  statutory  limit 
for  such  act.  It  had  not  then  been  approved, 
and  was  not  approved  until  a  date  beyond 
the  limit  prescribed.  He  entered  upon  the 
duties  of  the  office  and  during  the  time  he 
continued  therein,  received  the  fees  and 
emoluments  appertaining  thereto.  In  an 
action  on  the  bond  for  an  alleged  brea«A  of 
its  conditions,  held,  that  the  fact  of  the 
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lack  of  approval  at  the  time  prescribed  by 
law  was  npt  matter  of  forceful  defease  for 
the  sureties  on  the  bond.  Holt  County  v. 
Scott,  53  Neb.  176  (73  N.  W.  681). 

15S.  (1897.)  A  person  who  was  holding 
the  office  of  county  treasurer,  and  was  re- 
elected, filed  a  bond  with  the  oath  of  office 
Indorsed  thereon  within  the  time  fixed  by 
law.  The  b(md  then,  however,  lacked  ap- 
proTal,  and  was  not  approved  until  a  date 
without  the  time  fixed  by  law  for  such 
action.  The  treasurer  continued  in  the  of- 
fice. Held,  That  he  was  In  the  office  as  of 
the  new  term  under  color  of  right,  and  was 
an  officer  de  facto,  and  the  sureties  on  the 
bond  were  precluded  or  estopped  from  de- 
nying that  he  was  In  posseseion  of  the 
office  of  the  second  term  and  de  jure.  Holt 
County  V.  Scott,  53  Neb.  176  (73  N.  W.  681). 

159.  (1902.)  An  undertaking  not  within 
the  purview  of  the  statute,  may  nevertheless 
be  upheld  as  a  common-law  contract.  If 
otherwise  unobjectionable  and  supported  by 
a  consideration.  State  v.  Paxton,  €5  Neb. 
110  (90  N.  W.  983). 

160.  (1902.)  Although  an  official  bond 
is  not  approved  within  the  time  limited  by 
section  15,  chapter  10,  Compiled  Statutes, 
but  Is  afterwards  filed  and  approved,  ap- 
proval of  the  bond  in  such  case,  and  waiver 
of  the  forfeiture  by  permitting  the  princi- 
pal to  continue  in  and  hold  the  office,  is 
sufficient  consideration  for  the  undertaking 
of  additional  sureties  who  sign  after  filing, 
but  before  approval,  for  the  purpose  of  pro- 
curing such  approval  and  waiver.  State  v. 
Paxton,  65  Neb.  110  (90  N.  W.  983). 

161.  (1903.)  The  fact  that  an  official 
bond  of  a  county  officer  as  executed  is  Joint, 
Instead  of  Joint  and  several  as  required  by 
statute,  is  not  an  objection  thereto  of  which 
the  obligors  upon  the  Instrument  can  avail 
themselves  as  a  defense.  The  bond  Is  good 
to  the  extent  It  complies  with  the  statute 
in  that  regard.  Wilcox  v.  Perkins  Count}/, 
70  Neb.  139  (97  N.  W.  236;  113  Am.  St 
Rep.  779). 

SeliTery  and  filing'. 

162.  (1899.)  An  official  bond  Is  without 
validity  until  It  has  been  delivered.  Paxton 
V.  State,  59  Neb.  460  (81  N.  W.  383;  80  Am. 
St.  Rep.  689). 

163.  (1899.)  The  official  bonds  of  state 
and  district  officers,  except  that  of  secretary 
•f  state,  do  not  become  binding  obligations 


until  they  have  been  filed  in  the  office  o,' 
the  secretary  of  state.  Paxton  v.  State, 
69  Neb.  460  (81  N.  W.  383;  80  Am.  St  Rep. 
689). 

164.  (1899.)    The  principal  in  an  official 

bond  has  an  implied  agency  to  deliver  the 
bond  as  the  contract  of  his  sureties.  Pax- 
ton V.  State,  59  Neb.  460  (81  N.  W.  383;  80 
Am.  St  Rep.  689). 

165.  (1S99.)  Where  several  days  after 
the  time  fixed  by  statute  for  filing  an  official 
bond,  the  officer  elect  presented  for  approval 
a  bond  together  with  an  instrument  signed 
by  the  sureties,  reciting  that  additional  sig- 
natures procured  on  the  bond  should  not 
affect  their  liability,  he  bad  apparent  au- 
thority from  the  sureties  to  have  the  bond 
approved  and  delivered.  Paxton  v.  State. 
59  Neb.  460  (81  N.  W.  383;  80  Am.  St.  Rep. 
689). 

166.  (1902.)  A  bond  can  be  delivered 
but  once.  If  after  delivery  it  is  altered  by 
the  addition  of  further  sureties,  and  again 
delivered,  there  Is  in  effect  a  delivery  of  a 
new  bond,  which  will  take  effect  as  auch 
from  the  date  of  the  last  delivery.  State  v. 
Paxton,  65  Neb.  110  (90  N.  W.  983). 

Withdrawal  of  sureties. 

167.  (1899.)  Sureties  on  an  official  bond 
have  the  right,  at  any  time  before  the  obli- 
gation is  delivered,  to  revoke  their  prin- 
cipal's authority  to  bind  them;  but.  until 
such  revocation,  the  right  of  the  principal 
to  deliver  the  instrument  is  presumed  to 
continue.  Paxton  v.  State,  59  Neb.  460  (81 
N.  W.  383;  80  Am.  St.  Rep.  689). 

168.  (1899.)  Until  the  sureties  on  an 
official  bond  have  signified  an  Intention  to 

recede,  the  obligee  may,  by  accepting  the 
bond,  bind  them  by  accepting  their  offer  to 
answer  for  the  official  misconduct  of  their 
principal.  Paxton  v.  State,  59  Neb.  460  (81 
N.  W.  383;  80  Am.  St  Rep.  689). 

Alteration. 

169.  (1899.)  Several  days  after  the  time 
fixed  by  statute  for  flling  an  official  bond 
the  sureties  thereon  signed  an  instrument 
reciting,  "that  any  and  all  additional  names 
that  he  [their  principal]  may  procure  on 
said  bond  shall  in  no  manner  affect  our 
liability  on  said  bond,  and  each  of  us  are 
held  liable  the  same  as  if  said  names  had 
not  been  added."  Held,  That  such  instru- 
ment affords  the  inference  that,  at  the  time 
It  was  signed,  the  sureties  knew  the  bond 


Digitized  by 


8  170 


OFFICERS. 


had  not  become  effective  by  having  been  ap- 
proved and  filed  for  record.  Paxton  v.  State, 
59  Neb.  460  (81  N.  W.  383;  80  Am.  St.  Rep. 

GS9I. 

170.  (1902.)  Sureties  upon  an  offlclal 
bond  which  has  been  delivered,  but  not  yet 
approved,  who  desire  to  have  the  bond  ap> 
proved  and  the  prlncl^  retained  In  hia 
office,  may,  to  that  end,  ratify  and  adopt 
generally  all  alterations  which  may  be  re- 
quired for  the  purpose;  and  If  they  choose 
to  do  80  and  expressly  agree  to  remain 
bound  notwithstanding,  their  knowledge  of 
the  exact  condition  of  the  bond  when  they 
so  a^ee  becomes  Immaterial.  State  v.  Pai>- 
tun,  66  Neb.  110  (90  N.  W.  983). 

171.  (1902.)  A  written  waiver  of  altera- 
tion of  a  bond  by  addition  of  further  sure- 
ties, executed  by  the  original  sureties  there- 
on. Imported  on  Its  face  that  the  bond  was 
incomplete  and  undelivered.  -  It  was  in  foiro 
a  consent  to  the  addition  of  any  names  that 
might  be  procured  in  the  future,  but  also 
contained  a  provision  that  the  original 
sureties  "are  held  as  it  said  names  had  not 
been  added."  Construing  such  waiver,  held, 
that  whether  additional  sureties  signed  the 
bond  before  or  after  execution  of  the  waiver 
was  Immaterial,  since  (1)  if  the  bond  was, 
as  tbe  iiaper  Indicated, ,  Incomplete  and  un- 
delivered, the  sureties  might  withdraw  at 
any  time  before  It  was  accepted,  whether 
there  had  been  an  alteration  or  not,  and  (2) 
the  fair  interpretation  of  the  instrument  is 
that  the  sureties  not  only  might  be  pro- 
cured, until  the  bond  was  satisfactory  to 
the  state  and  was  approved,  but  also  rati- 
fied and  adopted  generally  any  and  all  alter- 
ations by  addition  of  other  names  that  had 
been  made  at  the  time  they  executed  such 
waiver.  State  v.  Paxton,  66  Neh.  110  (90 
N.  W.  983). 

Settlement  with  principal. 

172.  (1901.)  Where  a  full  and  complete 
settlement  of  a  county  officer  with  the 
county  commissioners,  who  are  authorized 
to  make  the  same,  has  been  made,  such  set- 
tlement is  final  and  conclusive,  unless  there 
la  fraud,  mistake  or  imposition  in  making 
the  same.  Douglas  County  v.  Bennett,  61 
Neb.  660  (85  N.  W.  833). 

Acts  or  defaults  for  whidi  snretiea  are 

liable. 

173.  (1876.)  The  exaction  of  Illegal  fees 
by  an  officer,  under  color  of  his  office,  is  a 
breach  of  a  condition  in  his  bond  providing 


that  he  shall  telthfnlly  and  Impartially, 
without  fear,  tevor  or  oppression,  dlschai^ 
the  duties  required  of  his  ofltce  by  law. 

Kane  v.  Union  P.  R.  Co.,  5  Neb.  105. 

174.  (1879.)  Sureties  on  official  bonds 
are  answerable  only  for  such  acts  ot  their 
principals  as  are  done  virtute  ofPcii.  Often- 
»tein  V.  AlbttUffh,  9  Neb.  237  (2  N.  W.  219). 

175.  (1880.)  Where  a  treasurer  of  a 
school  district  gave  additional  bonds  tor  the 
faithful  performance  of  his  duties,  after  hU 
term  began,  the  sureties  on  both  bonds  are 
liable  jointly  tor  the  treasurer's  default 
Holeran  v.  School  District  No.  17,  10  Neb. 
406  (6  N.  W.  472). 

176.  (1882.)  Sureties  on  the  bond  of  a 
county  treasurer,  serving  his  third  success- 
ive term,  are  liable  only  for  defalcations 
committed  duidng  that  term,  and  not  for 
those  committed  during  the  prior  term.  Ton 
Sickle  V.  Buffalo  County,  13  Neb.  103  (13 
N.  W.  19;  42  Am.  St  Rep.  753). 

177.  (1898.)  For  all  wrongful  acts  or 
omissions  of  a  public  ofltcer,  within  the  lim- 
its of  what  the  law  authorizes  or  enjoins 
upon  him  as  such  officer,  his  sureties  are 
liable.  State  v.  Koore,  56  Neb.  82  (76  N. 
W.  747). 

178.  (1898.)  Sureties  of  public  ofllcers 
are  not  liable  for  moneys  collected  and  em- 
bezzled by  their  principal,  unless  as  such 
officer  he  was  authorized  by  law  to  collect 
or  receive  such  moneys.  State  v.  Moore,  66 
Neb.  82  (76  N.  W.  747). 

179.  (1899.)  In  an  action  on  the  bond 
of  a  public  officer  the  sureties  cannot  suc- 
cessfully defend  on  the  ground  that  the 
money  which  their  principal  misappropriated 
was  received  by  him  for  official  acta  lrr%- 
ularly  performed.  Blaco  t>.  State,  68  Neb. 
667  (78  N.  W.  1056). 

180.  (1904.)  Sureties  upon  aa  official 
bond  are  liable  for  a  statutory  penalty  in- 
curred by  their  principal  by  taking  Illegal 
fees.  Ecclea  v.  United  States  Fidelity  <f 
Guaranty  Co.,  72  Neb.  734  (101  N.  W.  1023: 
117  Am.  St.  Rep.  806).  [Overruled.  Eccle* 
V.  Walker,  75  Neb.  722.] 

181.  (1903.)  The  sureties  on  official 
bonds  do  not  undertake  to  answer  for  acts 
done  by  their  principal  under  color  of  his 
office,  but  only  for  acts  done  by  virtue  of 
his  office.  State  v.  Porter,  69  Neb.  203  (95 
N.  W.  769). 

182.  (1903.)  Offlclal  misconduct  Is  not 
established  by  sbowlng  that  trust  funds 
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have  Iwen  used  by  a  public  officer  for  tbe 

Tery  purpose  the  legislature  and  the  owners 
of  the  funds  Intended  they  should  be  used. 
State  V.  Porter,  69  Neb.  203  (95  N.  W.  769). 

1S3.  (1906.)  Wtten  a  statute  provides  a 
penalty  for  the  doing  or  not  doing  of  cer* 
tain  acts,  and  does  not  by  express  terms 
make  the  sureties  liable,  they  are  not  re- 
sponsible for  such  penalty.  Eccle§  v.  Walker, 
75  Neb..  722  (106  N.  W.  977). 

184.  (1906.)  The  surety  on  the  official 
bond  of  an  officer  is  not  liable  for  the  pen- 
alty of  $S0  Imposed  by  section  34,  chapter 
28  of  the  Complted  Statutes,  for  exacting 
fees  in  excess  of  those  prescribed  by  statute. 
Eccles  V.  Walker,  76  Neb.  722  (106  N.  W. 
977). 

186.    (1907.)    An  action  will  not  Ue  on 

an  official  bond  to  recover  the  statutory 
penalty  for  taking,  charging  on  demanding 
illegal  or  excessive  fees.  Sheibley  v.  Cooper, 
79  Neb.  232  (112  N.  W.  363). 

 PrOTlsiona  in  bond  limiting  liabilitr- 

186.  (1906.)  A  clause  in  the  bond  of  a 
depu^  county  treasurer,  which  limits  the 
right  of  acUon  thereon,  for  default  of  tbe 
deputy  treasurer,  to  auch  default  as  shall 
be  discovered  during  the  continuance  of  the 
bond  or  within  six  months  thereafter,  can- 
not be  enforced.  TJnited  States  Fidelity  d 
Ouarantv  Co.  v.  McLaughlin,  76  Neb.  310 
(109  N.  W.  390). 

Actions. 

187.  (1895.)  An  action  against  &  de> 
faulting  county  treasurer  and  his  sureties 
on  his  bonds  Is  a  legal  action,  and  the 
county  is  not  entitled  to  an  equitable  ac- 
counting to  determine  which  of  the  two 
terms  the  defalcation  occurred.  Kuhl  v. 
Pierce  County,  44  Neb.  584  (62  N.  W.  1066). 

■         Persons  entitled  to  bring  action. 

188.  (1879.)  SecUon  32  of  the  code  of 
dvil  procedure  authorizes  an  action  upon  an 
official  bond  In  favor  of  the  public,  where 

there  Is  no  special  provisions  to  the  con- 
trary, in  the  name  of  the  obligee  of  the 
•bond.  Section  643  authorizes  an  action  in 
favor  of  an  individual,  who  has  sustained 
injury  by  a  breach  of  its  conditions.  In  his 
own  name.  AJbertson  v.  State,  9  Neb.  429 
(2  N.  W.  742.  892). 

189.  (1902.)  An  Individual  has  no  right 
of  action  against  a  public  officer  for  breach 
of  duty  owing  to  the  public  only,  even 
though  8uch  Individual  is  specially  Injured 


thereby.  School  Dittrict  v.  BitnrM,  2  TTnof. 
554  (89  N.  W.  609). 

190.  (1904.)  Since  the  form  of  an  offi- 
cial bond  must  be  joint  and  several,  a  per- 
son Injured  by  the  misconduct  of  a  public 
officer  may  bring  a  several  action  upon  the 
officer's  bond  to  recover  his  damages. 
Barker  v.  Wheeler,  71  Neb.  740  (99  N.  W. 
648). 

191.  (1904.)  Under  the  provisions  of 
section  29  and  643  of  the  code,  when  an 
officer  in  this  state  by  misconduct  or  neglect 
of  duties  renders  bis  sureties  liable  on  his 
official  bond,  any  person  who  1?  by  law  en- 
titled to  the  benefit  of  the  security  may  sue 
ui>on  the  bond  in  his  own  name.  Barker  v. 
Wheeler,  71  Neb.  740  (99  N.  W.  548). 

192.  (1907.)  Unofficial  citizens  cannot 
maintain  an  action  on  the  behalf  and  prac- 
tically in  the  name  of  public  corporations 
to  recover  for  the  conversions  or  nnbezzle- 
ments,  or  other  torts  or  misdeeds  of  officials 
of  municipalities  and  of  persons  having 
dealings  with  them.  Cathera  v.  Moores,  78 
Neb.  13  (110  N.  W.  689).  [Modified  on  re- 
hearing.   78  Neb.  17.] 

——Joinder  of  causes  of  action. 

193.  (1876.)  Under  the  code,  a  petition 
to  obtain  the  correction  of  an  official  bond, 
and  to  recover  a  money  Judgment  for  an 
alleged  breach  thereof.  Is  not  subject  to 
demurrer  for  misjoinder  of  causes  of  action. 
Stewart  v.  Carter,  4  Neb.  664. 

—.—  Conditions  pirecedenL 

194.  (1876.)  The  liability  of  both  prin- 
cipal and  surety  on  an  official  bond,  for  a 
wrongful  act  done  by  the  former  under 
color  of  his  office,  is  original  and  primary; 
and  the  action  lies  against  both  without 
having  first  sued  the  officer  for  his  tort. 
Kane  v.  Union  P.  R.  Co.,  5  Neb.  106. 

— .  —  Defenses. 

195.  (1899.)  'When  sureties,  for  the  pui^ 
pose  of  enabling  their  principal  to  assume 
the  duties,  and  enjoy  the  emoluments,  of  an 
office  to  which  he  has  been  appointed,  exe- 
cute an  official  bond  containing  a  recital 
that  the  appointment  has  been  duly  made, 
they  will  not  be  permitted  afterwards,  when 
sued  on  such  bond,  to  deny  the  validity  of 
the  act  creating  the  office.  Blaco  v.  State, 
58  Neb.  557  (78  N.  W.  1056). 

196.  (1903.)  Where  the  sureties  deny 
the  execution  and  delivery  of  the  official 
bond  of  the  clerk  of  court  and  the  clerk 
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defends  on  the  ground  that  he  merely  re- 
ceived the  money  as  bailee,  and  not  In  his 
official  capacity  as  clerk,  a  tender  of  part 
payment  by  him  does  not  Impair  the  de- 
fense of  the  sureties.  Craw  v.  Abrama,  68 
Neb.  563  (94  N.  W.  639). 

197.  (1906.)  In  an  action  on  a  bond, 
given  to  the  county  treasurer  by  one  In  hie 
employ,  to  recover  for  a  default  in  the 
transaction,  as  deputy,  In  the  name  of  the 
treasurer,  of  business  pertaining  to  the 
treasurer's  office,  a  lecitai  in  the  bond  that 
the  principal  is  deputy  treasurer  In  the 
service  of  the  treasurer  of  the  county  will 
estop  the  sureties  on  the  bond  to  deny  that 
he  was  in  fact  such  deputy  treasurer  and 
that  the  bond  was  An  official  bond.  OnUe4 
States  Fidelity  £  Guaranty  Co.  v.  McLangh- 
lin,  76  Neb.  310  (107  N.  W.  567). 

■  -  —  Jurisdiction  and  venue. 

198.  (1894.)  The  venue  of  an  action  on 
the  bond  of  a  state  treasurer  for  conversion 
of  funds  by  unlawfully  depositing  them  In  a 
bank,  is  governed  by  section  54,  code  of 
civil  procedure,  requiring  that  actions  on 
official  bonds  be  brought  in  the  county 
where  the  cause  of  action  arose,  and  not  by 
section  60,  providing  that  action  be  brought 
In  the  county  where  one  or  more  of  the 
defendants  reside.  State  v.  Hill,  38  N^b. 
698  (57  N.  W.  584). 

199.  ■  (1894.)  The  venue  of  an  action  on 
the  bond  of  a  treasurer  for  conversion  of 
funds  by  unlawfully  depositing  them  In  a 
bank,  is  governed  by  sections  54-60,  code  of 
civil  procedure,  requiring  actions  In  the 
county  where  the  cauBe  of  action  arose,  and 
not  by  section  174  of  the  revenue  act  pro- 
viding that  a  suit  on  behalf  of  the  state 
may  be  brought  In  any  court  of  record  In 
the  state.  State  v.  Bill,  38  Neb.  698  (57  N. 
W.  584). 

200.  (1894.)  It  Is  the  duty  of  a  state 
treasurer  to  account  for  and  pay  over  mon- 
eys In  his  hands  at  the  close  of  bis  term  of 
office  to  his  successor  in  the  county  where 
the  seat  of  government  is  located,  and  an 
action  on  Ms  bond  for  falling  to  do  so  must 
be  brought  ir.  that  county,  and  not  In  the 
county  where  hla  bondsmen  reside.  State 
V.  Hill,  38  Neb.  698  (57  N.  W.  584). 

201.  (1894.)  It  Is  the  duty  of  the  treas- 
urer to  keep  the  moneys  of  the  state  in  the 
treasury  at  the  seat  of  government,  except 
as  he  should  disburse  them  or  otherwise 
dispose  of  them  as  provided  1^  law;  and 


a  conversion  took  place  upon  his  removal  of 
moneys  from  the  treasury  with  the  Inteo- 
tioQ  Of  making  an  unlawful  use  of  them  by 
depositing  them  In  the  bank,  and  hence 
the  cause  of  action  on  his  bond  for  snch 
conversion  arose  upon  his  removal  of  the 
moneys  from  the  treasury,  and  not  upon 
their  deposit,  and  hence  such  cause  of  ac- 
tion arose  in  the  county  where  the  seat  of 
government  is  located.  State  v.  Sill,  38 
Neb.  698  (57  N.  W.  584). 

202.  (1895.)  The  liabilities  of  sureties 
on  an  official  bond  are  purely  legal,  and  a 
court  of  equity  has  no  jurisdiction.  Kuhl 
V.  Pierce  County,  44  Neb.  584  (62  N.  W. 
1066). 

 limitations. 

203.  (1900.)  An  action  on  an  official 
bond  is  not  barred  until  the  expiration  of 
ten  years  from  the  time  the  cause  of  action 
accrued.  BantJey  v.  Baker,  61  Neb.  92  (84 
N.  W.  603). 

 Parties. 

204.  (1876.)  In  an  action  by  a  private 
person  for  a  breach  of  the  conditions  of  the 
official  bond  of  a  county  officer,  the  county 
Is  not  a  necessary  party,  even  where  a 
reformation  of  the  bond  Is  part  of  the  re- 
lief sought.    Stewart  v.  Carter,  4  Neb.  564. 

205.  (1880.)  On  the  trial  of  a  Joint 
action  against  the  principal  and  sureties  ou 
an  official  bond,  the  Judgment  may  be 
against  any  number  of  the  defendants,  as 
the  testimony  warrants.  But  several  ac- 
tions on  sudb  bond  cannot  be  maintained. 
Ryan  v.  State  Bank,  10  Neb.  524  (7  N.  W. 
276). 

 Pleading. 

206.  (1880.)  In  an  action  on  an  official 
bond  the  failure  to  attach  a  copy  of  the  In- 
strument to  the  petition  is  not  ground  of 
demurrer,  and  can  be  reached  only  by  mo- 
tion. Ryan  v.  State  Bank,  10  Neb.  524  (7 
N.  W.  276). 

207.  (1S94.)  In  an  action  on  an  official 
bond  to  recover  on  a  Judgment  previously 
rendered,  against  the  <^cer,  an  allegatioo 
of  the  sureties  in  their  answer  that  the 
Judgment  was  procured  by  fraud  and  mis- 
representation, and  that  it  Is  contrary  to 
law.  Is  a  mere*conclusion.  Thomas  v.  Mark- 
mann,  43  Neh.  823  (62  N.  W.  206). 

208.  (1896.)  An  averment  by  a  surety 
on  an  official  bond  that  If  the  bond  was  ever 
delivered,  It  was  In  violation  of  an  agr«e- 
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ment  tbat  he  signed  upon  condition  the 
principal  should  also  sign,  was  held  to  be  an 
admission  of  delivery.  State  v.  Hill,  47  Neb. 
456  (66  N.  W.  541). 

209.  (1897.)  An  official  bond  was  copied 
In  full  in  a  petition  Immediately  followlns 
an  allegation  of  its  execution  and  delivery. 
Held.  To  be  a  eufflcient  pleading  of  the 
covenants  and  promises  of  the  obligors  to 
the  bond.  The  petition  further  held  to  auf- 
ttclently  state  certain  breaches  of  the  prom- 
ises of  the  bond.  Bazelet  v.  Holt  County. 
51  Neb.  716  (71  N.  W.  717). 

210.  (1899.)  In  an  action  on  the  official 
bond  of  a  sheriff  the  petition  should  disclose 
the  execution  and  approval  of  the  bond,  or 
facts  showing  a  waiver  of  the  approval  of 
of  the  bond,  or  facts  which  estop  the  sureties 
from  urging  its  non-approval.  Fire  Ass'n 
of  Philadelphia  v.  Rut>v,  68  Neb.  730  (79 
N.  W.  723).  [Overruled  on  rehearing.  60 
Neb.  216.] 

211.  (1900.)  In  an  action  on  an  ofBclal 
bond,  for  an  alleged  default  in  Its  conditions 
by  the  principal  in  the  performance  of  his 
official  duties,  the  approval  of  such  bond, 
not  being  for  the  benefit  of  the  surges;  or 
In  their  interest,  or  for  their  protection,  an 
averanent  of  the  approval  of  the  bond,  or 
words  equivalent  thereto,  is  not  necessary 
in  stating  a  cause  of  action  against  the 
obligors.  Fire  Aat'n  of  Philadelphia  v. 
Subv,  60  Neb.  216  (82  N.  W.  629). 

212.  (1901.)  In  an  action  by  a  county  on 
an  (^cial  bond  of  a  county  officer  for  fees, 
an  answer  alleging  a  full  settlement  with 
the  county  commissioners  presents  a  good 
defense,  and  In  the  absence  of  a  reply  en- 
titles the  defendant  to  a  Judgment  on  the 
pleadings.  Douglas  Countjf  v.  Bennett,  61 
Neb.  660  (85  N.  W.  833). 

213.  (1901.)  In  an  action  on  an  official 
bond,  or  other  bond  of  Indemnity,  Uie  plain- 
tiff is  not,  by  an  answer  consisting  of  s 
general  denial,  relieved  of  the  necessity  of 
proving  the  loss  or  Injury  out  of  which  his 
right  of  action  arose.  Barker  v.  Wheeler, 
62  Neb.  150  (87  N.  W.  20). 

214.  (1901.)  Payment  is  not  new  matter 
within  section  99  of  the  code  when  offered 
to  disprove  c^clal  misconduct  in  an  action 
on  an  official  bond.  Barker  v.  Wheeler,  62 
Neb.  150  (87  N.  W.  20). 

215.  (1904.)  An  amended  petition  In  an 
action  on  the  criDdal  bond  of  a  county  judge 
for  tellnre  to  tnm  over  certain  money  to 


heirs  of  an  estate  Is  not  a  variance  from  the 

original  petition  where  the  allegation  of 
fraud  and  embezzlement  are  broader,  fuller 
and  more  extended  than  in  original  petition. 
Barker  v.  Wheeler.  71  Neb.  740  (99  N.  W. 
648). 

 Evidence. 

216.  (1880.)  In  a  joint  action  for  official 
negligence,  a  recovery  may  be  had  against 
the  officer  alone  without  proof  of  the  ex- 
ecution of  the  bond.  Ryan  v.  State  Bank, 
10  Neb.  524  (7  N.  W.  276). 

217.  (1882.)  Where  a  county  treasurer 
who  had  been  elected  three  successive  terms 
proved  to  be  a  defaulter,  and  suit  was 
brought  on  his  third  bond,  statements  made 
by  such  treasurer  to  the  commissioneTs,  as 
to  the  amount  of  money  on  hand  at  the 
commencement  of  his  third  term,  were  not 
conclusive  on  the  sureties,  who  are  not 
estopped  from  denying.  Impeaching,  or  con- 
tradicting the  same.  Van  Sickle  v.  Buffalo 
County,  13  Neb.  103  (13  N.  W.  19;  42  Am. 
St  Rep.  753). 

218.  (1897.)  Approval  of  an  official  bond 
does  not  of  Itself  constitute  or  establish  de- 
livery and  acceptance  of  the  bond.  Holt 
County  V.  Scott,  63  Neb.  176  (73  N.  W.  681). 

219.  (1898.)  In  a  suit  on  the  official 
bond  of  a  coroner  the  Introduction  in  evi- 
dence of  a  copy  of  such  bond  Is  not  preju- 
dicial error,  where  the  execution,  delivery, 
and  approval  of  said  bond  are  admitted  by 
the  answer.  Maul  v.  Drexel,  65  Neb.  446 
(76  N.  W.  163). 

220.  (1899.)  The  presumption  that  a 
public  officer  performed  his  official  duties 
with  fidelity  is  an  arbitrary  rule  which  loses 
Its  force  when  met  by  opposing  proof. 
£Iaco  V.  State,  58  Neb.  557  (78  N.  W.  1056). 

221.  (1899.)  There  being  in  this  case 
evidttice  that  the  inspector  of  oils  was  in^ 
debted  to  the  state  when  he  went  out  of  of- 
fice, and  the  answer  containing  an  implied 
admission  that  he  had  not  lawfully  dis- 
bursed all  moneys  received  for  Inspecting 
gasoline,  the  presumption  of  official  faith- 
fulness does  not  obtain.  Blaoo  v.  State,  68 
Neb.  557  (78  N.  W.  1056). 

222.  (  1899. )  Where  an  officer  holding 
for  two  terms  falls  to  account  for  money  re- 
ceived during  the  first  term,  the  date  of 
the  misappropriation  not  being  shown,  the 
presumption  prevails  that  the  money  con- 
tinued in  his  official  custody  until  proof  is 
adduced  to  the  contrary.  CJarfe  v,  Douglat, 
58  NSb.  671  (79  N.  W.  158). 
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223.  (1899.)  A  document  prepared  by  ui 
accounting  officer  during  his  term  of  office, 
showing  the  receipts  and  disbursements  of. 
and  the  balance  chargeable  against,  a  finan- 
cial officer,  is  competent  evidence  against 
the  sureties  on  the  official  bond  of  the  lat- 
ter office r.  If  It  was  used  by  him  In  ac- 
counting to  his  successor  and  turning  over 
the  office,  at  the  time  and  in  the  manner 
contemplated  by  the  law  and  the  cmtract 
of  the  sureties.  Ptaston  v.  State,  59  Neb. 
460  (81  N.  W.  383;  80  Am.  St  Rep.  689). 

224.  (1899.)  Possession  of  an  official 
bond  by  the  principal  on  &  day  mihBeqnent 
to  that  fixed  the  statute  for  its  deliT«y 
carries  with  It,  prima  fade,  the  right  to 
have  It  approved  and  delivered.  Paxton  v. 
atate.  S9  Neb.  460  (81  N.  W.  383;  80  Am.  St. 
Rep.  689). 

226.  (1899.)  The  law  presumes  that  a 
public  officer  faithfully  performs  official 

duty,  and  that  the  records  of  his  office  truly 
represents  the  business  transactions  entered 
therein.  Paxton  v.  State,  59  Neb.  460  (81  N. 
W.  883;  80  Am.  St.  Rep.  689). 

226.  (1900.)    In  an  action  against  the 

sureties  on  an  official  bond  for  money  con- 
verted by  their  principal  during  his  official 
term,  where  the  answer  Is  a  general  denial, 
it  Is  error  to  exclude  evidence  tending  to 
show  the  date  when  the  conversion  actually 
occurred.  Barker  v.  Wheeler,  60  Neb.  470 
(83  N.  W.  678;  83  Am.  St  Rep.  641).  [Re- 
hearing.   62  Neb.  150.] 

227.  (1900.)  A  judgment  against  an  offi- 
cer is  prima  facie  evidence  against  his  sure- 
ties when  sued  upon,  an  official  bond,  both 
actions  being  grounded  upon  the  same  al- 
leged delinquency,  but  audi  an  adJndlcatlo& 
Is  concluslre  evidence  of  Uie  liability  of  tb» 
sureties  only  in  case  they  agreed  to  abide 
by  any  Judgment  that  might  be  rendered 
against  their  principal.  Barker  v.  Wheeler, 
60  Neb.  470  (83  N.  W.  678;  83  Am.  St.  Rep. 
641).  [Rehearing.  62  Neb.  160.]  The  sec- 
ond point  of  the  syllabus  to  Thomas  v. 
Uarkmann,  48  Neb.  828,  and  the  first  point 
of  the  syllabus  to  Levtis  v.  MitU,  47  Neb. 
910,  are  overruled. 

228.  (1902.)  Books  and  records  kept  1^ 
a  state  treasurer  and  statements  made  by 
him  and  filed  In  the  office  of  tbe  auditor  are 

prtma  facie  evidence  against  tbe  sureties 
upon  his  official  bond.  They  are  not  conclu- 
sive, however,  nop  are  the  sureties  confined 
to  impeachmmt  of  such  books,  records  and 
statements;  bat  they  may  show  the  facts 


aa  to  when  the  defalcation  occurred,  and 
the  amount  thereof,  In  any  vaj  and  by  any 
testimony  by  which  any  other  fact  would  be 
established.    State  v.  Paxton,  66  Neb.  110 

(90  N.  W.  983). 

229.  (  1903. )  Production  of  an  aUegsd 
(rf&clal  bond  from  the  proper  official  custody, 
together  with  tbe  record  of  Its  approval,  are 
not  sufficient  evidence  of  Its  ezecutim  when 
the  latter  Is  denied.  Oraio  v.  Abranu.  68 
Neb.  546  (94  N.  W.  639). 

230.  (1903.)  The  Introduction  in  evi- 
dence of  a  certified  coi^  of  what  purports 
to  be  an  official  bond,  without  proof  of  its 
execntlOK  and  delivery,  is  not  sufficient  to 
authorize  the  court  to  render  a  Judgment 
against  the  sureties  thereon  where  its  exe- 
cution and  delivery  are  denied  by  than. 
Oram  v.  Abromt.  68  Neb.  668  (94  N.  W. 
639). 

OILS. 

Inspection  o^  see  Inspection. 

OPINION  EVIDENCE. 
See  Xvtdenoe,  XII. 

OPINIONS. 
Of  courts,  see  Oourte,  U  61-€7. 

As  precedmt  for  subseQuent  litigation, 

see  Courts,  H  51-57. 

Of  commissioners  of  court,  see  Courts, 
II 107-114. 

Expert  and  opinion  evidence,  see  Evi- 
dence, 18  488-676. 

Of  Juror  as  disQuallfylng  from  service, 
see  Jury,  |{  213-263. 

Expressions  of,  as  basis  of  action  fbr 
fraud,  see  .Fraud,  |}  18-16. 

OPTION. 
To  purchase  real  property,  see  Vendor  and 
Purchaser,  ||  16-17. 

To  terminate  contracts,  see  Contracts, 

18  229, 230. 

To  rescind  contract  of  sale,  see  iffolet. 
II  86,86. 

To  buy  personal  property,  see  Sales,  88  22. 
"23. 

Of  twiant  to  purchase  leased  premises. 
Me  Landlord  and  Tenant,  {|  68-74. 

ORDERS. 

See  Bills  and  Notes. 

Orders  receivable,  see  Appeal  and  Srrwr, 
II. 
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For  attachment,  see  Attachment,  IV. 
Disobedience  of,  u  contempt,  see  Omh 
tempt. 

YioUMoxL  and  panlslimettt  ot  injonctlott. 
Bee  Injunction,  V. 

ORDINANCES. 
See  Municipal  Corporations,  TV,  B. 


OUSTER. 
See  ForMle  Xntrj/  md  Detainer. 

Of  Joint  tenant,  see  Tenancy  in  OoMWum, 
II  24»3S. 

PALACE  CARS, 
See  Carrier*,  ||  870-372. 


PARDON. 


Constitutional  and  etatntory  provisions. 

1.  (1881.)  The  act  of  Fehruary  28,  1881, 
p.  28.  regulating  the  license  and  sale  of  In- 
toxicating liquor  and  providing  that  the 
magistrate  before  whom  a  convietton  tor 
Tlolation  thereof  Is  had  may  remit  any  por-. 
tlon  of  the  penalty,  and  order  the  discharge 
ot  the  prisoner,  on  his  giving  Information 
as  to  where  he  procured  the  Ugnor,  Is  not 
unconstitutional  as  a  granting  of  pardoning 
power  to  the  magistrate.  Pleuler  v.  Btate, 
11  Neb.  547  (10  N.  W.  481). 

Authority  of  governor. 

2.  (1907.)  The  word  "offenses"  as  used 
In  section  13,  article  V  of  the  constitution, 
te  equivalent  to  "crimes."  The  governor 
cannot  pardon  an  offense  until  after  con- 
viction by  the  Judgment  of  a  court  Cam- 
pion  V.  Oillan,  79  Neb.  364  (112  N.  W.  585). 

8.  (1907.)  The  governor  of  the  state  has 
no  authority  to  order  a  sheriff  to  release  a 
prisoner  committed  to  his  custody  by  Judg- 
ment of  a  court.  Campion  v.  Oillan,  79 
Neb.  364  (112  N.  W.  68&}. 


4.  (1907.)  The  gorernor  has  no  power 
to  pardon  a  prisoner  found  guilty  of  bas- 
tardy and  adjudged  to  be  the  reputed  father 
of  an  illegitimate  child.  Campion  v.  (Hllan, 
79  Neb.  364  (112  N.  W.  586). 

Commntation  of  sratence. 

6.  (1892.)  One  H.  was  convicted  in  this 
state  of  murder  and  sentenced  to  imprison- 
ment for  life  in  the  penitentiary.  Subse- 
quwtly  the  governor  by  an  order  in  due 
fwm  commuted  the  sentence  In  question  to 
Imprisonment  for  nine  years,  the  commuta- 
tion being  as  follows:  "To  nine  years  of 
actual  time  In  the  penitentiary,  and  when 
he  shall  have  served  nine  years'  Actual  time 
in  said  penitentiary  he  shaU  be  entitled  to 
his  discharge/'  etc  Held,  That  by  the  lan- 
guage used  is  meant  nine  full  years  in  the 
penitentiary,  and  that  the  prisoner  is  not 
entitled  to  the  benefit  of  the  provisions  of 
the  law  known  as  the  "good  time  act"  for 
the  purpose  of  reducing  his  term  to  less 
than  nine  years.  In  re  Hall,  34  Neb.  206 
(61  N.  W.  750). 
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2443 


Digitized  by 


Google 


PARENT  AND  CHILD. 


Ciutody  of  child. 

Nature  of  habeas  corpus  proceeding  to 
obtain  custody  of,  see  Habeas  Corpus,  i  8. 

1.  (1884.)  Wbere  an  Infant  child,  eight 
monthB  of  age.  is  in  the  custody  of  Its 
grandparents,  its  mot'..er  being  dead,  and 
It  appearing  that  it  would  be  more  for  the 
benefit  of  the  infant  to  remain  with  them 
than  to  be  put  under  the  care  of  tbe  father, 
the  court  will  refuse  to  direct  the  infant  to 
b.e  delivered  to  him.  Bturtevant  v.  State, 
ex  rel.  Havens.  IB  Neb.  459  (19  N.  W.  617; 
48  Am.  Rep.  349). 

2.  (1884.)  In  a  controversy  for  the  cus- 
tody of  the  child  the  order  of  the  court 
3hould  be  made  with  a  single  reference  to 
the  best  interests  of  such  child.  Bturtevant 
V.  State,  ex  rel.  Havens,  15  Neb.  459  (19  N. 
W.  617;  48  Am.  Rep.  349). 

3.  (1890.)  The  plaintiff  obtained  a  de- 
cree of  divorce  on  the  ground  of  numerous 
acts  of  adultery  committed  by  the  wife. 
The  children  were  awarded  to  the  custody 
of  their  grandparents,  who  reside  in  Colo- 
rado, and  with  whom  the  erring  wife  makes 
her  borne.  Held,  On  the  proof,  that  the 
decree  be  modified  by  committing  the  chil- 
dren to  the  care  of  the  father.  EckharA  v. 
Bckhard,  29  Neb.  457  (45  N.  W.  466). 

4.  (1893.)  When  the  Infant  daughters 
of  the  relator,  their  father,  are  In  the  cus- 
tody of  the  step-mother  of  the  deceased 
mother  of  such  infants,  which  step-mother 
and  her  husband  have  demonstrated  that 
they  are  able,  willing,  and  intend  to,  and 
have  so  far  provided  for  the  said  Infants  in 
all  respects  as  they  should  for  their  own 
grandchildren,  and  It  clearly  appears  that 
It  Is  for  the  best  interest  of  said  infants 
that  they  remain  where  they  now  are,  such 
infants  will  not  be  delivered  to  the  custody 
of  their  father,  who  has  no  place,  means, 
or  assistance  suitably  to  provide  for  them. 
Slate,  ex  rel  Filbert,  v.  Schroeder,  87  Nebw 
571  (56  N.  W.  307). 

5.  In  a  controversy  for  the  custody  of  an 
infant  of  tender  years  the  court  will  con- 
sider the  best  interests  of  the  child  and 
will  make  such  order  for  Its  custody  as  will 
be  for  its  welfare,  without  reference  to  ttie 
wishes  of  the  partly.  (1890)  Giles  v.  Giles, 
30  Neb.  624  (46  Neb.  916);  (1894)  Schroe- 
der V.  Btate,  ex  rel.  Filbert,  41  Neb.  746  (60 
N.  W.  89). 

6.  (1894.)    The  right  to  the  custody  of 


an  Infant  child  which  the  law  confers  npon 

Its  father  Is  not  for  the  benefit  of  the 
father,  but  for  the  benefit  of  the  child;  and 
this  right  of  custody  Is  conferred  on  the 
father  because  the  law  presumes  that  be 
will  avail  himself  of  the  child's  custody 
for  its  benefit;  but  he  may  f(n*teit  his  rl^t 
to  the  custody  of  his  ch!Id  by  abandonment. 
Schroeder  v.  Btate,  ex  rel.  Filbert,  41  Neb. 
745  (60  N.  W.  89). 

7.  (1898.)  The  right  of  a  parent  to  the 
custody  of  a  child  is  not  lost  by  an  act  of 
relinquishment  performed  under  clnnun- 
stances  of  temporary  caprice  or  discourage- 
ment. NorvaJ  v.  Zinsmaster,  67  Neb.  168 
(77  N.  W.  373;  73  Am.  St.  Rep.  500). 

8.  (1898.)  When  a  decree  of  dlvwee  has 
settled  the  custody  of  children  in  one  of  tbe 
parents,  the  court  should  not,  in  habeas 
corpus  proceedings.  In  effect  give  tbem  Into 
the  custody  of  the  other,  by  committing 
them  to  the  care  of  strangers  with  whom 
Uiat  other  makes  his  home.  Norval  v.  Zins- 
master, 57  Neb.  158  (77  N.  W.  373;  73  Am. 
St.  Rep.  600). 

9.  (1898.)  The  statute  and  the  demands 
of  nature,  commit  the  custody  of  young  chil- 
dren to  their  parents  rather  than  to  stran- 
gers, and  the  court  may  not  deprive  the  par- 
ent of  such  custody,  unless  It  be  shown  that 
such  parent  ia  unfit  to  perform  the  duties 
Imposed  by  the  relation  or  has  forfeited  the 
right.  Xorval  v.  Zinsmaster,  67  Neb.  158  (77 
N,  W.  373;  73  Am.  St.  Rep.  600). 

10.  ( 1901. )  The  appointment  of  a  guard- 
ian by  a  county  court  Is  not  conclusive  as 
against  the  parents'  right  to  the  custody  ot 
their  child  unless  It  appears  that  they  had 
notice  of  the  proceeding  and  that  the  ques- 
tion of  their  competency  and  suitability  ww 
adjudicated.  In  re  Application  of  Thomten, 
1  Unof.  751  (95  N.  W.  805). 

11.  (1905.)  The  right  of  a  parent  to  the 
custody  of  a  minor  child  tender  years  is 
not  lightly  to  be  set  aside,  and  it  should  not 
be  done  where  unfitness  is  not  afflrmatlvelr 
shown  or  a  forfeiture  of  such  right  clearly 
established.  Norval  v.  Zinsmaster,  67  Neh. 
158,  followed  and  approved.  Terry  tt.  John- 
son, 73  Neb.  6S3  (103  N.  W.  319). 

12.  (1905.)  As  between  the  ffttber  and 
grandparents  of  a  girl  about  to  reach  the 
age  of  her  majority,  evidence  showing  she 
has  a  decided  preference  to  remain  with  her 
grandparents,  a  finding  against  the  father 
la  sustained.  T'erry  «.  Johnson,  73  I^eb.  663 
(103  N.  W.  819). 
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13.  (1907.)  In  k  controTeny  for  the  cus- 
tody and  control  ot  a  minor  child,  between 
the  srandperents  and  the  father  of  the  child, 
there  is  a  strong  preaumptlon  that  the  inter- 
ests of  the  child  require  that  it  be  confided 
to  the  care  of  its  father;  but.  when  the  cir- 
cumstances ond  conditions  of  the  parties,  and 
their  character  and  purposes  in  regard  to 
the  child,  show  that  it  will  probably  be  for 
its  best  interest  to  remain  temporuily  with 
its  grandparents,  who  have  for  some  time, 
with  its  father's  consent,  cared  tor  the 
child  and  furnished  it  with  a  suiUble  home, 
the  rights  of  the  father  must  yield  to  the 
welfare  of  the  child.  State,  ex  ret.  Thomp- 
ton,  V.  Potter,  78  Neb.  811  (112  N.  W.  286). 

14.  (1907.)  Parents  are  guardians  by 
nature  and  for  nurture  of  all  children  born 
to  them  in  lawful  wedlock,  under  the  laws 
of  this  state.  Tiffany  v.  Wright,  79  Neb.  10 
(112  N.  W.  311). 

Punishment  of  child  by  parent. 

16.  (1903.)  A  parent,  or  one  Standing  in 
the  relation  of  parent,  is  not  liable  either 
ciTilly  or  criminally  for  moderately  and 
reasonable  correcting  a  child,  but  it  is  other- 
wise if  the  correction  is  immoderate  and  un- 
reasonable. CUtten  V.  PruM,  69  Neb.  278 
(95  N.  W.  640). 

16.  (1903.)  It  is  a  question  of  fact  to 
be  determined  by  the  Jury  whether  on  not 
the  punishment  inOlcted  upon  a  child  by 
one  standing  in  the  relation  of  parent  was. 
under  all  the  circumstances  and  surround- 
ings, reasonable  or  excessive.  Ckuen  v. 
Pruha,  69  Neb.  278  (96  N.  W.  640). 

Support  of  child. 

17.  (1901.)  The  fact  that  the  marriage 
relation  is  dissolved  does  not  relieve  the 
fftther  of  the  duty  to  support  his  mlnon  chil- 
dren and  will  not  defeat  an  action  therefor. 
Eldred  V.  Eldred,  62  Neb.  613  (87  N.  W. 
340). 

18.  (1903.)  Where  It  is  averred  that  the 
parent  had  necessary  means  to  provide  food 

-and  clothing  for  a  child  and  failed  to  do  so 
to  the  damage  of  the  child,  such  allegation 
not  being  admitted,  it  1b  proper  to  admit 
proof  of  the  financial  ability  of  the  parent 
to  BO  provide,  when  such  evidence  Is  re- 
stricted by  instruction  to  this  purpose  alone. 
Olaten  v.  Pnika,  69  Neb.  278  (96  N.  W.  640). 

—  VeeesaarieB. 

19.  (1898.)  A  widow  Is  the  natural  guard- 
Ian  of  her  minor  child,  and  as  such  is  ordi- 


narily liable  for  necessaries  furnished  It. 
Missouri  P.  R.  Co.  v.  Palmer,  56  Neb.  669 
(76  N.  W.  169). 

Services  and  earnings  of  child. 

See,  also,  po»t,  %%  38, 39. 

'20.  (1897.)  Generally  where  a  child 
renders  services  for  a  parent,  the  family  re- 
lation existing  at  the  time,  the  law  pre- 
sumes by  reason  of  the  Iclnship  of  the  parties 
and  such  family  relation,  that  such  services 
were  gratuitously  rendered,  but  such  pre- 
sumption Is  not  a  conclusive  one,  and  the 
child  may  recover  the  value  of  the  services 
rendered  If  the  evidence  shows  that  they 
were  rendered  under  such  drcumstancs  as 
to  justify  the  Inference  of  a  contract  on  the 
part  of  the  parent  to  pay  tor  them.  Bell  v. 
Rice.  50  Neb.  547  (70  N.  W.  25). 

21.  (1897.)  A  stepfather  residing  In  the 
state  of  Illinois  became  an  imbecile.  No 
conservator  was  ^ipolnted  for  him.  At  the 
request  of  those  who  had  charge  of  his 
property  and  business  his  stepdaughter 
caused  him  to  be  brought  to  the  home  of 
herself  and  husband  In  the  state  of  Ne- 
braska, where  he  remained  until  his  death, 
some  ninety  weeks  afterwards.  Duiing  this 
time  the  stepdaughter  furnished  him  board* 
Ing,  lodging,  medicine  and  medical  attend- 
ance, and  such  care  as  his  demented  condi- 
tion required.  For  these  services  she  filed 
a  cjaim  against  bis  estate.  Held,  That  the 
services  rendered  to  the  stepfather  were 
necessaries  Cor  which  his  estate  was  liable, 
and  that  the  presumption  that  such  serv- 
ices were  gratuitous  was  overcome.  Bell  v. 
Rice,  50  Neb.  547  (70  N.  W.  25). 

22.  (1898.)  Perscmal  services  rendered 
by  a  child  to  a  parent  are  presumed,  hi  the 
absence  of  special  circumstances,  to  have 
been  gratuitously  rendered;  but  this  pre- 
sumption may  be  overcome  by  sufilcient  evi- 
dence tending  to  establish  a  contract  for 
remuneration.  Klolee  v.  Martin,  56  Neb.  564 
(76  N.  W.  168). 

23.  (1898.)  Evidence  adduced  by  plain- 
tiff to  establish  his  rights  to  maintain  an 
action  for  wages  earned  by  him  during  his 
minority  held  insufllcient  for  that  purpose. 
Nicolaus  V.  Snyder,  56  Neb.  531  (76  N.  W. 
1083). 

24.  (1902.)  An  Instruction  In  an  action 
by  a  father  to  recover  for  the  services  of 
his  minor  daughter,  held  properly  refused. 
Crete  Mutual  Fire  Ins.  Co.  v.  Patz,  64  Neb. 
676  (90  N.  W.  546). 
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Actions  for  loss  of  ssrHoes  of  diild. 

25.  (1903.)  A  parent  may  recovor  for 
the  loss  of  expected  serrli^s  of  children,  not 
only  during  minority  but  afterwards,  on  evi- 
dence justifying  a  reasonable  expectation  of 
pecuniary  benefit  therefrom.  Draper  v. 
Tucker,  69  Neb.  434  (96  N.  W.  1026). 

26.  (1903.)  Held,  That  a  verdict  for 
only  flO  for  the  pecuniary  loss  sustained  by 
reason  of  the  death  of  a  minor  child  three 
years  and  four  months  old,  Is  inadequate  In 
amount  Draper  v.  Tucker,  69  Neb.  434  (95 
N.  W.  1026). 

27.  (1907.)  Where  a  father  sues  for  a 
loss  of  services  of  a  mifion  child  resulting 
from  an  Injury  caused  by  the  negligence  of 
th?  defendant,  and  proves  the  fair  valne  of 
such  services,  it  Is  not  necessary  for  him  to 
go  further  and  prove  how  or  where  or  in 
what  manner  the  child  would  probably  have 
been  employed.  Vanderveer  v.  Moran,  79 
Neb.  481  (112  N.  W.  681). 

Support  of  parent  by  child. 

28.  (1889.)  There  ia  no  liability  at  com- 
mon law,  or  by  statute,  against  the  children 
of  insane  persons,  for  the  maintenance  of 
such  persons  in  the  state  hospital  for  the 
Insane.  Bichard$on  County  v,  Bmith,  2S 
Neb.  767  (41  N.  W.  774). 

29.  (1896.)  Under  the  provisions  ot 
chapter  67,  Compiled  Statutes,  the  support 
of  a  dependent  poor  parent  devolves  upon  a 
child  or  children  of  any  age.  If  they  be  pos- 
sessed of  the  requisite  ability  to  render  such 
support.  Ritzgeraia  v.  Donoher,  48  Neb.  862 
(67  N.  W.  880). 

Settlement  of  cUlm  of  child  for  danu^es. 

30.  (1901.)  A  mother,  pending  an  action 
on  a  liquor  dealer's  bond -on  her  own  behalf 

or  that  of  her  minor  children,  cannot  settle 
thetr  rights  without  the  approval  ot  the 
court.  Zimmerman  v.  £^miley,  62  Neb.  204 
(86  N.  W.  1059). 

ConTeyances  between  parmt  and  child. 

Agreement  to  care  and  support  as  sulll- 
clent  for  conveyance  to  son.  as  against  cred- 
itors, see  fraudulent  Conveyance,  §  74. 

Conveyance  of  property  from  one  to  the 
other  in  fraud  of  creditors,  see  Fraudulent 
conveyance,  H  84-94. 

31.  (1889.)  When  a  mother  makes  a  gift 
of  a  valuable  horse  to  her  son,  then  about 
of  age,  the  evidence  showing  the  son  and 
mother  paid  for  it,  such  horse  is  not  sub- 
ject to  attachment  on  a  debt  owing  by  the 


father.  Coltender  v.  Homer,  26  Neb.  687 
(42  N.  W.  747). 

82.  (1892.)  In  an  action  to  set  aside  a 
deed  made  by  a  father  In  his  dotage  to  Us 

youngest  son,  Jield,  that  the  teetlmony 
tended  to  show  undue  Influence  on  the  part 
of  the  son,  and  that  the  father  was  not  In 
a  mental  condition  to  transact  Important 
business.  Loder  v.  Loder,  34  Neb.  824  (52 
N.  W.  814). 

33.  ( 1899. )  Evidence  examined,  and 
held  not  to  establish  the  existence  of  an  oral 
contract  between  appellant  and  his  father 
and  mother  that  on  the  death  of  the  «ir- 
vtvor  of  them  the  title  to  their  real  estate 
should  vest  In  appellant  Moore  v.  Moort. 
58  Neb.  268  (78  N.  W.  495). 

34.  (1901.)  Where  a  conveyance  from  a 
parent  to  one  of  several  children  by  war 
of  gift,  prima  facte,  is  not  a  just  or  reaaon- 
able  disposition  of  the  parent's  proper^, 
and  the  age  and  physical  condition  of  the 
parent,  the  proportion  of  the  property  con- 
veyed to  the  whole  estate,  and  the  circum- 
stances surrounding  the  gift  suggest  fraud 
and  undue  Influence,  the  transaction  should 
be  closely  scrutinized,  and  the  burden  Is 
upon  ite  donee  to  overcome  the  presump- 
tion of  fact  arising  from  such  circumstances. 
Gibson  V.  Hammang,  63  Neb.  349  (88  N.  W. 
500). 

35.  (1901.)  Where  a  widow  nearly  sev- 
enty-eight years  of  age.  much  weakened  bjr 
a  recent  Illness,  conveyed  properties  of  the 
value  of  110,000,  out  of  a  total  estate  of 
about  118,000,  to  one  ot  her  eight  children, 
upon  review  of  the  evidence  in  a  suit 
brought  by  her  to  set  aside  one  of  the  cob- 
v^ance,  held,  the  transfer  was  procured  by 
undue  influence,  and  should  be  canceled. 
Qibeon  V.  Hammang,  63  Neb.  349  (88  N.  W. 
600). 

36.  (1901.)  In  case  of  a  gift  or  volun- 
tary conveyance  from  a  parent  to  a  child, 
no  presumption  of  fraud  or  undue  loflu- 
ence  arises  from  the  mere  foct  of  the  re- 
laUon.  Qibaon  v.  Hammang,  68  Neb.  349 
(88  N.  W.  600). 

Advancements. 

37.  (1881.)  The  legal  Inference  arising 
from  advances  of  money  by  a  parent  to  his 
child,  when  wholly  unexplained  by  evidence, 
is.  that  they  were  by  way  of  gift,  and  not 
by  way  of  loan.  And  the  force  of  this  In- 
ference Is  not  weakened  by  the  fiut  of  the 
son  having  given  to  his  father  a  statemeDt 
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In  the  form  of  an  account  of  the  Beveral 
sums  80  advanced  to  him.  Johnaonv.Ohoatt 
11  Neb.  414  (8  N.  W.  391). 

Emancipation. 

38.  (1885.)  A  father  may  emancipate  hlB 
minor  son  and  rellnciuish  all  right  to  his 
tntare  earnings,  and  such  relinquishment 
may  he  Implied  from  circumstances.  Clem- 
ent  V.  Brtmart,  17  Neb.  335  (22  N.  W.779). 

39.  (1888.)  An  InaolTent  debtor  mar 
emancipate  bis  minor  children  and  relin* 


(julsh  all  claim  to  their  earnings,  and  a  cred- 
itor will  have  no  claim  to  the  proceeds  of 
their  labor.  Bhortel  v.  Young,  23  Neb.  408 
(86  N.  W.  672). 

PARKS. 

See  Municipal  Oorporationa,  U  693.  694. 

PAROL  EVIDENCE. 
To  vaiy  terms  of  writing,  see  ttvidenoe, 
if  391-476. 


PARTIES. 
ANALYSIS. 

I.  PLAIlTTrFFa 

Beal  party  In  interest,  $8  1-4. 
Person  not  a  party  to  contract  sued  on,  {{  5, 6. 
Effect  of  assignment  of  canse  of  action,  ||  7-lS. 
Effect  of  insolTency  of  plaintiff,  1 13. 
Nominal  plaintiff,  {14. 

Trustees  and  others  holding  legal  title,  SS  lfi-17. 
One  or  more  suing  on  behalf  of  all  interested,  {  IS. 
Joinder,  1 19. 

XL  ]>BF£NDANTS. 

Persons  who  may  or  must  be  sued,  {  20. 

Joinder. 

 Persons  who  may  be  joined,  {{  21-24. 

Persons  who  must  be  joined,  §§  25-31. 
 Making  defendant  party  refusing  to  join  as  platntUE,  ||  82, 33. 

HZ.  iniW  PABTZES  AND  OHANOE  OP  PABTXES. 
Intervention,  {  34. 

Persons  entitled  to  Intervene  and  grounds  tlietefory{{85-48. 
——Necessity  for  leave  of  court,  {  49. 

AppllcatlOTi  and  proceedings  tbereon,  {{  50-68. 

 Bights  and  liabllltiea  of  Interveners,  {  69. 

 Proceedings  in  cause  after  intorventlon,  S  6a 

Bringing  In  new  parties,  |{  61-68. 
Substitution,  {{  64-68. 

IV.  DESIGNATION  AND  DESCBTPTION. 

Use  of  initials,  ||  69-77. 
Designation  of  eorporationf  {  78. 
Unknown  parties,  {|  79, 80. 

V.  DEFECTS,  OBJECTIONS,  AND  AUENDMENTa 

"Want  of  capacity  or  interest,  §|  81,  82. 
Nonjoinder  of  party  defendant,  83-88. 
UlB joinder  of  partlM  plaintiff,  S{  80-94. 
Klsjoinder  of  parties  defendant,  §S  96-00. 
Hianomer  or  misdescription,  {{  100-104. 
Amendment  of  defects,  {{  105-108. 
Waiver  of  defects  and  obJeetionB,  IS  109-122. 

Cbosb-Refkbenou.  Dismissal  for  defects  of  parties,  see  Dit- 

Farties  to  particular  actions  or  proceed*    mtewi  and  Nonsuit,  ||  20-28. 

|n«a,  see  speclflc  topics.  Necessary  parties  to  injunction  to  re- 

To  proceedings  in  appellate,  court,  see  Ap-    strain   multiplicity   of   cvvishment,  see 

p0al  and  Brtor,  %%  682-684.  Oamlsftmenl,  1 84. 
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Joinder  of.  In  crlmlaal  prmecution,  am 
Indictment  and  Information,  i  86. 

State  as  party  to  accounting  by  charitable 
Institution,  see  Charities,  t  9. 

Parties  to  Judgment,  see  Judfrmenf,  Si  143- 
148. 

Persons  concluded  by  Judgment,  see  Judg- 
tnent,  H  589-629. 

Suit  against  partnership  by  firm  name, 
see  Partnership,  %\  177-190. 

Necessity  of  joining  beneficiary  in  fore- 
closure by  trustee.        Trusts,  1 135. 

Necessity  of  trustee  Joining  his  assignee 
as  plaintiff,  see  Trusts,  §  131. 

Rl^t  of  trustee  to  defend  action  against 
trust  estate,  see  Trusts.  §  133. 

Venue  of  cause  when  Joint  defendants,  see 
Tenue,  Sfi  18-21. 

Competency  of  parties  as  witness,  see 
Witnesses,  {{60-62. 

I.  PLAINTIFFS. 

Persons  who  may  bring  action,  see  Ac- 
tions,  {{ 11-17. 

Right  of  heirs  to  sue  without  Joining  ex- 
ecutor, see  Executors  and  Administrators, 
{{  278-281. 

Manner  of  raising  objection,  see  post, 
{181.82,89-94. 

Beal  party  In  Interest. 

See,  also,  post,  %  14. 

1.  ( 1888. )  The  real  party  in  Interest, 
under  section  29  of  the  code.  Is  the  perron 
entitled  to  the  avails  of  the  suit.  Hoagland 
V.  Van  Etten.  22  Neb.  681  (35  N.  W.  869); 
(1896)  Kinsella  v.  Sharp,  47  Neb.  664  (66  N. 
W.  634). 

2.  (1891.)  A  lawsuit  must  he  brought 
in  the  name  of  the  person  who  has  an  in- 
terest in  the  subject-matter  of  the  action. 
Gtoyer  v.  Spaulding,  33  Neb.  573  (50  N.  W. 
681). 

3.  (1896.)  Except  as  otherwise  provided 
by  the  code,  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  In  Inter- 
est. Farmers  Merchants  Ins.  Co.  v.  Moore, 
48  Neb.  713  (67  N.  W.  764). 

4.  (1901.)  Under  the  provisions  of  sec- 
tion 29  of  the  code,  every  action  must  be 
prosecuted  In  the  name  of  the  real  party 
in  interest,  and  the  owner  of  a  Judgment 
upon  which  suit  is  brought,  although  hav- 
ing no  formal  assignment  of  such  Judgment, 
is  the  real  party  in  interest.  Linton  v. 
Baker,  1  Unof.  896  (98  N.  W.  251). 


Person  not  a  party  to  contract  sued  on. 

6.  (1894.)  Where  one  person  makes  a 
promise  to  another  for  the  benefit  of  a  third 
person,  such  third  person  can  maintain  u 
action  upon  the  promise,  although  the  eoB- 
sideration  does  not  move  directly  from  him. 
Doll  V.  Crume,  41  Neb.  655  (59  N.  W.  806); 
(1897)  Meyer  v.  8hamp,  51  Neb.  424  (71  N. 
W.  57);  (1898)  MorrUl  v.  Skinner,  67  Hth. 
164  (77  N.  W.  375). 

6.  (1898.)  One  not  a  party  to  a  eon- 
tract  may  maintain  an  action  thereon  when 
such  contract  was  made  for  his  benefit  or 
the  benefit  of  a  class  to  which  be  belongs. 
Rohman  v.  Oaiser,  53  Neb.  474  (73  N.  W. 
923). 

Effect  of  assignment  of  cauae  of  action. 

7.  (1871.)  The  assignee  of  a  chose  ht 
action  is  the  proper  and  the  only  party  who 
can  maintain  a  suit  thereon.  Mills  v. 
Murry,  1  Neb.  327;  (1898)  Crum  v.  8tanie$. 
65  Neb.  351  (75  N.  W.  851). 

8.  (1886.)  Where  an  action  has  beea 
commenced  the  transfer  by  the  phUntlff  ct 
his  interest  In  the  subject  of  the  action  to 
another  will  not  prevent  the  prosecution  of 
the  suit  to  Its  termination  in  the  name  of 
the  original  plaintiff.  Dodge  v.  Omaha  i 
8.  W.  ft.  Co..  20  Neb.  276  (29  N.  W.  936); 
(1900)  Sehalterg  v.  McDonald.  60  Neb.  49: 
(83  N.  W.  737). 

9.  (1893.)  Where  a  plaintiff  transfer 
his  interest  In  the  subject  of  the  action  to 
another  during  the  pendency  of  the  cause, 
the  suit  may  be  prosecuted  to  final  termini- 
tlon  In  the  name  of  the  original  plalntllt; 
or  the  person  to  whom  the  transfer  is  nude 
may  be  substituted  bls  plaintiff.  HoveH  t. 
Alma  Milling  Co.  36  Neb.  80  (54  N.  ff. 
126;  38  Am.  St.  Rep.  694);  (1897)  Hamnfi- 
ton  V.  Connor,  51  Neb.  214  (70  N.  W.  911): 
(1897)  Alexander  v.  Overton.  52  Neb.  183 
(72  N.  W.  212);  (1901)  McCulUmgk  v. 
Dovey,  61  Neb.  675  (85  N.  W.  893);  (IM!) 
Parker  v.  Taylor,  3  Unof.  318  (91N.W.6J7). 

10.  (1895.)  Where  a  contract  to  dooatt 
a  certain  sum  when  a  certain  building  Is 
completed,  has  been  assigned  by  the  don«e, 
an  action  thereon  must  be  brought  in  tbe 
name  of  the  assignee  since  be  is  the  real 
party  in  interest.  Qerner  v.  ChvnA,  43 
Neb.  690  (62  N.  W.  61). 

11.  (1903.)  An  assignor  of  a  chose  li 
action  Is  not  a  necessary  party  to  an  actioi 
upon  it  by  the  assignee.  .  Wood  v.  Carter. 
67  Neb.  133  (98  N.  W.  158). 
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12.  (1908.)  Where  the  transfer  of  the 
anbject  of  an  action  1b  made  by  the  plaintiff 
during  its  pendency,  the  action  may  be  pros- 
ecuted for  the  benefit  of  tbe  assignee  In  the 
name  of  the  original  plaintiff,  such  party 
remaining  in  e»»e.  McCague  Savings  Bank 
V.  Croft,  80  Neb.  708  (115  N.  W.  316). 

Effect  of  insolvency  of  i^ntifl. 

13.  (1908.)  The  insolvency  of,  and  the 
appointment  of  a  receiver  for,  the  original 

plaintiff,  who  has  assigned  the  cause  of  ac- 
tion prior  to  the  appointment  of  a  receiver 
and  since  the  action  was  begun,  does  not 
prevent  the  prosecution  of  the  action  In  the 
name  of  the  original  plaintiff.  McCague 
Savings  BanTc  v.  Croft.  80  Neb.  702  (115 
N,  W.  315). 

Nominal  plaintlfl. 

14.  (1888.)  A  mere  assignee  having  no 
interest  in  the  result  of  suit,  but  who  ob- 
tains an  assignment  upon  a  promise  to  pay 
the  assignor  the  amount  he  may  derive 
from  the  action,  is  not  the  nai  party  in  in- 
tereet,  and  cannot  maintain  the  action. 
Hoagland  v.  Yan  Etten,  22  Neb.  681  (35 
N.  W.  869). 

Trnstees  and  others  holding  legal  title. 

15.  (1888.)  Where  a  claim  has  been  as- 
signed to  a  plaintiff,  and  he  thereby  acquires 
the  legal  title,  but  not  the  beneficial  Inter- 
est, the  court  may,  where  It  will  be  in 
furtherance  of  justice,  upon  payment  of 
costs,  permit  him  to  acquire  the  beneficial 
Interest  and  proceed  with  the  action.  Hoag- 
land V.  Van  Etten,  23  Neb.  462  (36  N.  W. 
765). 

16.  (1888.)  Section  29  of  the  code  la  but 
a  statutory  enactment  of  the  rule  which  has 

prevailed  in  courts  of  equity,  that  an  action 
must  be  brought  in  the  name  of  the  party 
beneficially  interested  In  the  subject-matter. 
A  mere  assignment  of  a  claim,  therefore, 
where  the  proceeds  of  the  salt  are  to  be 
paid  to  tbe  assignor,  will  not  entitle  the  as- 
signee to  maintain  the  action.  He  must 
possess  the  beneficial  interest.  Hoagland  v. 
Van  Etten,  23  Neb.  462  (36  N.  W.  755). 

17.  (1901.)  A  party  holding  the  legal 
title  to  a  chose  in  action,  in  whose  name 
the  contract  was  made  for  the  benefit  of  an- 
other, may  maintain  an  action  thereon  In 
his  own  name  as  agent  or  trustee  without 
Joining  the  beneficiaries,  although  he  may 
have  no  beneficial  interest  therein.  Meeker 
V.  Waldron,  62  Neb.  689  (87  N.  W.  639). 


One  or  more  suing  on  behalf  of  all  Inter- 
ested. 

18.  (1880.)  in  ejectment  by  a  tenant  in 
common  against  a  mere  disseizor,  to  recover 
possession  of  undivided  premises  he  may " 
maintain  the  action  in  his  own  name,  if  no 
objection  la  made  for  defect  of  parties.  As 
the  recovery  of  possession  Inures  to  the  ben- 
efit of  all,  a  failure  to  plead  a  defect  of 
parties  plaintiff  is  a  waiver  of  that  objec- 
tion. Crook  V.  Vandervoort,  13  Neb.  605  (14 
N.  W.  470).  [Overruled.  19  Neb.  698;  28 
Neb.  260;  43  Neb.  368.3 

Joinder. 

Misjoinder,  see  post,  8fi  89-94. 

19.  (1898.)    Two  or  more  creditors  who 

have  lost  their  several  claims  against  a  « 
debtor  and  their  attachment  liens  against 
his  property,  because  an  officer  negligently 
approved  an  Insufficient  bond  in  a  replevin 
suit,  by  which  the  attached  property  was 
taken  from  the  sheriff,  cannot  join  as  plain- 
tiffs in  a  suit  against  such  coroner  for  dam- 
ages for  negligently  approving  such  replevin 
bond.  Shull  V.  Barton.  56  Neb.  716  (77  N. 
W.  132;  17  Am.  St.  Rep.  698). 

n.  SIEFENDANTS. 
Persons  liable  in  general,  see  Actions, 
818. 

Manner  of  raising  objection,  see  post, 
83-88;  96-99. 

Peii>ons  who  may  or  must  be  sued. 

20.  (1899.)  Where  two  or  more  persons 
have  converted  the  property  of  another,  the 
latter  may  sue  them,  either  jointly  or  sev- 
erally, as  he  may  elect,  and  a  court  of  equity 
will  not  require  the  Injured  party  to  pursae 
one  of  the  wrongdoers  rather  than  another 
who  is  equally  culpable.  Paxton  v.  State, 
59  Neb.  460  (81  N.  W.  383;  80  Am.  St  Rep. 
689). 

Joinder. 

Acquiring  jurisdiction  by  adding  unneces- 
sary party,  see  Courts,  S  30. 

Joinder  of  tenants  In  common  In  eject- 
ment, see  Ejectment. 

Misjoinder  as  ground  tor  demurrer,  see 

Pleading.  S§  228,  229. 

Misjoinder,  see  post,  §8  9S-99. 

 Persons  who  may  be  joined. 

21.  (1895.)  Service  of  process  hi  a  per- 
sonal action  in  a  county  brought  upon  -a 
nominal   defendant   merely,  who  has  no 
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actual  or  substantial  Interest  In  the  subject 
of  the  litigation  adTerse  to  ttie  plaintiff,  will 
confer  no  authority  upon  tbe  court  to  bring 
In  another  party  by  the  issuing  of  a  sum- 
mons to,  and  by  the  service  of  the  same 
upon  such  person  in  another  county.  Hanna 
V.  Emerson,  45  Neb.  708  (64  N.  W.  229). 

22.  dSSS.")  A  petition  lb  an  action  for 
a  tort  which  Joins  several  parties  as  defend- 
ants. If  it  states  a  Joint  act  and  relative  to 
a  tort  which  may  from  its  nature  be  Joint 
or  committed  by  persons  in  combinations, 
is  not  open  to  attaclc  by  demurrer  on  the 
sround  of  misjoinder  of  parties  defendant. 
Stnart  v.  Bank  of  StaplehuTSt,  67  Neb.  669 
(78  N.  W.  298). 

23.  (1902.)  Where  different  persons  con- 
vey their  property  in  trust  for  the  purpose 
of  securing  the  same  debt,  it  Is  not  a  mis- 
Joinder  of  causes  of  action  to  unite  them 
all  as  parties  in  a  single  action  for  the  pur- 
pose of  enforcing  the  conditions  of  tbe 
trust.  Michigan  Trust  Co.  v.  City  of  Red 
Cloud,  76  Neb.  634  (107  N.  W.  760). 

24.  (1903.)   To  authorize  a  Joinder  of 

parties  as  defendants,  they  must  be  under  a 
Joint  liability  or  must  be  claiming  some 
right  In  the  subject-matter  of  the  action. 
Stun  Bros.  V.  Powell,  70  Neb.  152  (97  N. 
W.  249). 

 Persons  who  must  be  Joined. 

26.  (1879.)  All  persona  having  a  Joint 
and  common  interest  In  a  cause  must  be 
made  parties  thereto  either  as  plaintiffs  or 
defendants.  Kellogg  v.  Lavender,  9  Neb. 
418  (2  N.  W.  748). 

26.  (1889.)  Where  a  party  who  has  an 
Interest  in  the  eubject-matter  of  the  suit 
was  not  before  the  court  below,  he  must  be 
made  a  party  before  the  court  will  deter- 
mine bis  rights  In  the  premises.  Koenig  v. 
Chicago,  B.  A  Q.  R.  Co.,  27  Neb.  699  (43  N. 
W.  423). 

27.  (1897.)  It  18  la  case  of  Joint  obllgar 
tions  only  that  all  persona  liable  thereon 
must  be  Joined  as  parties  defendant.  An 
action  may  be  prosecuted  to  Judgment 
against  any  one  or  more  of  several  parties 
Jointly  and  severally  bound  without  Joining 
others  liable  for  the  same  indebtedness. 
Council  Bluffs  Savings  Bank  v.  Orisicold,  50 
Neb.  753  (70  N.  W.  376). 

28.  (189S.)  In  a  suit  on  a  Joint  con- 
tract, all  who  are  Jointly  liable  should  be 
Joined  as  defendante,  and  If  seiTlce  of  sum- 
mons cannot  be  had  upon  all,  the  action 


may  proceed  against  those  served.  FsrUu 
County  V.  Miller,  56  Neb.  141  (75  N.W.677). 

29.  (1900.)  In  an  action  against  Joint 
debtors  the  plaintiff,  unless  the  court  othe^ 
wise  direct,  may  proceed  against  such  of 
the  defendante  as  have  been  served  with 
process.  Ovger  v.  Courtney,  69  Neb.  55a 
(81  N.  W.  437). 

30.  (1902.)  A  Judgment  agalnnt  one  of 
two  parties  Jointly  made  Is  not  void  for  not 
including  the  other.  At  most  it  would  only 
be  voidable.  School  District  No.  Si  r. 
Eountze  Bros.,  S  Unot.  690  (92  N.  W.  597). 

31.  (1905.)  The  purchaser,  from  a  di- 
vorced husband,  of  lands  in  this  state  de- 
creed by  a  sister  stete  court  to  tlie  wife, 
upon  granting  her  a  divorce,  is  a  uecessarr 
party  in  an  action  by  the  wife  to  quiet  title 
In  such  land.  In  such  case  the  busband, 
having  transferred  the  land  to  another,  is 
not  a  necessary  party.  Fall  v.  Fait,  76  Neb. 
120  (106  N.  W.  412). 

 Making  defendant  party  refusing  to 

join  as  plaintiff. 
S2.  (1899.)  Where  two  persona  ship 
their  own  stoclc  in  the  same  car  of  a  nil- 
way  company  and  that  of  one  is  Injured, 
and,  in  an  action  for  damages  against  tlie 
carrier.  Joins  the  other  shipper  as  co-de- 
fendant because  he  refused  to  join  as  plain- 
tiff, there  is  no  misjoinder  of  parties.  Unin 
P.  R.  Co.  V.  Vincent.  68  Neb.  171  (78  N. 
W.  467). 

33.  (1899.)  Section  42,  code  of  civil  pro- 
cedure, requiring  a  person  who  should  have 
t>een  Joined  as  plaintiff,  but  who  refuses,  to 
be  made  a  party  defendant,  the  petition  stat- 
ing the  naaftn,  requires  the  reason  for  not 
Joining  him — that  is,  his  refusal — to  be 
stated,  and  not  his  reason  for  such  refuBiL 
Union  p.  R.  CO.  V.  Tineenf.  68  Neb.  171  (78 
N.  W.  467). 

m.  NEW  FABTIES  AND  CEANOE  07 
PABTZES. 

Intervention. 
In  attechment,  see  Attachment,  8|  39t399. 

In  mandamus,  see  Mandamus,  S  251. 

Ruling  on  petition  of  Intervention  as  sub- 
ject to  review,  see  Appeal  and  Error,  SI  130- 
132. 

Intervention  by  attorney  to  enforce  lien 
for  services,  see  Attorney  and  Client,  IflCO, 
168-177. 

34.  (1886.)  Where  a  cause  has  been  dis- 
missed in  vacation  by  the  plaintiff,  an  Inter 
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vention  at  a  subsequent  term  cannot  be  had 
in  tbe  same  case.  Harria  v.  OrotiH,  17  Neb. 
475  (23  N.  W.  341). 

 Persons  entitled  to  intervene  and 

gronnds  therefor. 

35.  (1881.)  To  entitle  an  attorney  to  be 
admitted  as  a  party  plaintiff  In  an  action  for 
the  purpose  of  protecting  and  enforcing  his 
Hen,  it  must  appear  that  fees  are  due  him 
for  services  In  that  case.  Oliver  v.  Bheeley, 
11  Neb.  521  (9  N.  W.  689). 

36.  (1885.)  New  parties  to  an  action  by 
way  of  Intervention  are  permitted  only  when 
the  Intervener  claims  some  Interest  in  the 
subject  of  the  action;  tbe  owner  of  the  title 
to  real  estate  cannot  Intervene  in  an  action 
on  a  note.  In  which  an  attachment  has  Is- 
sued. Kimbro  v.  Clark,  17  Neb.  403  (22  N. 
W.  788). 

37.  (1888.)  Defendant  in  error  bank 
commenced  Its  action  against  H.  upon  a 
promissory  note,  executed  by  said  H.  to 
plaintiff  in  error,  and  by  him  alleged  to  have 
been  indorsed  to  the  bank.  Plaintiff  in  error 
appeared  and  presentedhlsanswer,  by  which 
he  denied  the  ownership  of  the  notes  by  the 
bank,  and  alleged  that  he  was  the  owner 
thereof  and  entitled  to  the  proceeite  of  any 
judgment  rendered  thereon.  He  also  filed 
his  application  to  he  admitted  as  a  party  to 
the  action.  The  application  was  refused,  and 
he  was  not  permitted  to  file  his  answer. 
Held.  Error.  Holland  v.  Commercial  Bank, 
22  Neb.  585  (36  N.  W.  112). 

38.  (1888.)  A  mere  general  creditor 
having  no  claim  or  interest  In  the  goods 
cannot  intervene  in  action  between  lien- 
holders  and  owners  of  goods.  Welhorn  v. 
Sskey,  25  Neb.  193  (40  N.  W.  959). 

S9.  (1888.)  A  party,  who  claims  to  be 
the  owner  of  goods  which  are  in  controversy 
in  action  of  replevin,  may  intervene  in  tbe 
case  upon  filing  a  petition  before  judgment, 
alleging  his  ownership,  etc.  Welbom  v. 
eskey,  25  Neb.  195  (40  N.  W.  960). 

40.  (1891.)  To  entitle  a  party  to  Inter- 
vene in  an  action  he  must  have  a  direct  in- 
terest in  or  lien  upon  the  matter  In  contro- 
versy In  the  suit.  A  mere  creditor,  although 
he  may  have  an  Indirect  interest  in  the  re- 
sult of  the  action,  has  no  right  to  Intervene 
therein.  Kansas  d  C.  P.  R.  Co.  v.  Fitzger- 
ald, 33  Neb.  137  (49  N.  W.  1100). 

41.  (1891.)  Where  one  who  Is  the  sole 
owner  of  a  banking  business,  which  has 
never  been  perfected  as  a  corporation,  makes 


an  assignment  of  all  of  his  property  for  the 
benefit  of  creditors,  and  one  creditor  at- 
taches the  banking  property  on  the  groand 
that  the  banking  company  was  the  owner 
thereof,  the  assignee  Is  a  proper  party  to  In- 
tervene and  is  not  estopped  by  representa- 
tions of  the  assignor  to  the  effect  that  tbe 
banking  business  was  an  organized  corpora- 
tion. Commercial  Nat.  Banjc  v.  NcbrasKa 
State  Bank,  33  Neb.  292  (150  N.  W.  157). 

42.  (1893.)  To  entitle  a  third  party  to 
intervene  In  an  action  he  must  have  some 
Interest  In  the  subject  of  the  controversy. 
A  mere  contingent  liability  to  answer  over 
t6  the  defendant,  wltbout  any  privity  with 
the  plaintiff,  is  not  sufllclent.  Omaha  Street 
R.  Co.  V.  Beeson,  36  Neb.  361  (54  N.  W.  557). 

43.  (1897.)  An  intervener  must  plead 
some  Interest  in  the  subject-matter  of  the 
litigation;  a  mere  denial  of  plaintiff's  right 
is  insufficient  to  give  him  a  standing  in 

court.  MoUne,  Milburn  d  Stoddard  Co.  v. 
Hamilton,'5Q  Neb.  132  (76  N.  W.  455). 

44.  (1898.)  A  person  claiming  owners 
ship  of  property  in  litigation  may,  at  any 
time  before  trial,  become  a  party  to  the  ac- 
tion by  intervention.  McConniff  v.  Van 
Dusen,  57  Neb.  49  (77  N.  W.  348). 

45.  (1898.)  Where  one  makes  a  promise 
to  another  for  the  benefit  of  a  third  person, 
the  latter  may  defend  the  contract  against 
an  attack  for  fraud.  Qooa  v.  Oooa,  67  Neb. 
294  (77  N.  W.  687). 

46.  (1900.)  Under  section  50a,  code  of 
civil  procedure,  any  person  who  can,  by 
proper  averments,  show  that  he  has  an  in- 
terest in  the  matter  In  litigation  may,  with- 
out leave  of  court,  become  a  party  to  the 
suit  and  obtain  an  adjudication  of  his  claim. 
State,  ex  rel.  Bugbee,  v.  Holmes,  60  Neb.  39 
(82  N.  "W.  109). 

47.  (1901.)  An  intervener,  claiming  a 
fund  in  dispute,  must.  If  his  claim  is  ad- 
verse to  both,  establish  it  by  a  preponder- 
ance of  evidence.  Racek  v.  First  Nal.  Bank 
of  North  Bend,  62  Neb.  669  (87  N.  W.  542). 

48.  (1902.)  A  contingent  liability  grow- 
ing out  of  an  agreement  to  hold  the  sheriff 
harmless  in  the  execution  of  a  distress  war- 
rant. Is  not  a  sufficient  ground  for  interven- 
tion in  an  action  against  the  sheriff  for  con- 
version of  the  property.  Chamberlain  v. 
Woolsey,  66  Neb.  149  (95  N.  W.  38). 

 Necessity  for  leave  of  court. 

49.  (1901. )  Any  person  who  can,  by 
proper  averments,  show  that  he  has  an  in- 
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terest  In  the  matter  In  litigation,  may,  with- 
out leave  of  court,  become  a  party  to  the 
suit  and  obtain  an  adjudication  of  bis  rights. 
Spalding  v.  Murphy,  63  Neb.  401  (88  N.  W. 
489). 

—  Application  and  proceedings  thereon, 
50.  (1888.)  Where  a  petition  for  Inter- 
vention states  no  fact  entitling  the  proposed 
intervenor  to  become  a  party,  failure  of  the 
court  to  rule  upon  such  petition,  although 
erroneous,  will  not-  justify  reversal  of  judg- 
ment Welborn  v.  Eskejf,  26  Neb.  193  (40 
N.  W.  959). 

&1,  (1895.)  Where  one  asks  to  Inter- 
vene, flies  a  pleading,  and  Is  examined  by 
an  adverse  party,  the  latter  cannot  for  the 
first  time,  upon  appeal  from  a  decree  adju- 
dicating the  rights  of  Intervener,  urge  that 
the  Intervener  had  not  by  an  order  been 
made  a  party  Iwlow.  Chadron  Banking  Co. 
V.  Mahoney,  43  Neb.  214  (61  N.  W.  694). 

52.  (1898.)  An  Interest  in  the  inter- 
vener Is  a  traversable  fact,  and  In  a  case 
appealed  from  the  county  court  the  asser- 
tion of  such  Interest  in  the  petition  of  in- 
tervention In  the  county  court  does  not 
excuse  the  failure  to  plead  It,  and  so  ten- 
der an  issue  in  the  district  court.  MoHne, 
Milburn  d  Stoddara  Co.  v,  Hamilton,  66 
Neb.  132  (76  N.  W.  456). 

63.  (1899.)  A  petition  j)f  intervention, 
the  avowed  purpose  of  which  was  to  object 
to  the  sale  under  order  of  the  court  by  a  re- 
ceiver of  an  Insolvent  bank  of  some  assets 
remaining  after  former  sales,  examinld,  and 
held  not  Bufflclent,  under  the  circumstances 
and  conditions  as  to  the  time  made,  etc.,  to 
affect  an  Intervention.  State,  ex  rel.  Bugbee, 
V.  Holmes,  59  Neb.  503  (81  N.  W.  512).  [Re- 
bearing.   60  Neb.  39.] 

64.  (1900.)  It  Is  proper  for  a  court  to 
para  upon  a  petition  to  Intervene,  filed  with- 
out notice,  at  the  time  of  final  judgment  or 
just  prior  thereto.  Such  action  taken  may 
bar  the  applicant's  right  to  supersede  upon 
an  appeal  of  the  main  case,  mate,  ex  rel. 
Bugbee,  v.  Holmes,  59  Neb.  503  (81  N.  W. 
512).   [Rehearing.  60  Neb.  39.] 

56.  (1901.)  In  a  contest  between  a  mort- 
gagee and  other  creditors  of  the  mortgagor, 
an  answer  to  a  petition  of  intervention  was 
presented,  alleging  that  the  mortgagee  and 
mortgagor  were  "fraudulently  colluding  and 
conspiring  together  In  the  execution  and  fil- 
ing of  such  chattel  mortgages,  for  the  pur-  . 
poM  of  hindering,  delaying  and  defrauding 
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these  plaintiffs  and  other  creditors  in  the 
coUecUon  of  their  Just  dues,"  and  that  the 
mortgages  were  given  "without  any  existli^ 
valid  Indebtedness  to  be  secured  thereby," 
states  facts  sufficient  to  constitute  a  defense 
to  the  petition  of  Intervention.  Oreenwood 
V.  Ingersoll,  61  Neb.  785  (86  N.  W.  476). 

56.  (1902.)  When  a  petition  in  intei^ 
vention  is  stricken  upon  motion.  It  is  no 
longer  a  part  of  the  issues  In  the  case  for 
any  purpose  and  need  not  be  traversed. 
Vrlau  V.  Ruhe.  63  Neb.  883  (89  N.  W.  427). 

57.  (1902.)  An  Intervener  whose  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  who  does  not 
pray  for  any  judgment  which  the  court  has 
jurisdiction  to  render,  should  he  dismissed 
from  the  action;  and  If  he  obtains  a  judg- 
ment with  which  he  is  not  satisfied,  and  ap- 
peals therefrom,  the  supreme  court  will  ren- 
der the  judgment  of  dismissal  which  ought 
to  have  been  rendered  below.  lodence  v. 
Peters.  64  Neb.  425  (89  N.  W.  1041). 

58.  (1904.)  The  overruling  of  a  motion 
for  leave  to  file  a  petition  in  the  nature  of 
Intervention,  by  which  it  Is  sought  to  raise 
and  litigate  a  question  not  theretofore  in 
Issue  In  the  .action,  and  a  summary  refusal 
to  allow  the  petition  exhibited  and  attached 
to  the  motion  to  be  filed.  Is  not  res  judicata 
of  the  matters  contained  in  the  petition,  so 
as  to  prevent  the  parties  from  litigating  the 
same  questions  ag^tn  In  a  regular  form  of 
action.  Hamilton  Nat.  Bank  v.  American 
Loan  i£  Trust  Co.,  72  Neb.  81  (100  N.  W. 
202). 

 Blghta  and  liabilities  of  Interveneza. 

59.  (1900.)    An  Intervener  against  whom 

a  Judgment  has  been  rendered  must  be  ac- 
corded the  rights  which,  under  like  circum- 
stances, belong  to  any  other  unsucceGsful 
suitor.  Including  the  right  to  object  to  a  re- 
ceiver's sale.  State,  ex  rel.  Bugbee,  v. 
Holmes,  60  Neb.  39  (82  N.  W.  109). 

 Proceedings  in  cause  after  interven- 
tion. 

60.  (1902.)  It  Is  not  error  to  tell  the 
jury  that  the  same  rules  of  law  apply  to  an 
Intervener  as  to  the  original  defendant,  and 
that  no  Judgment  is  asked  as  to  the  inter- 
vener. Trompen  v.  Yates,  66  Neb.  626  (92 
N.  W.  647). 

Bringing  in  new  parties. 

61.  (1883.)  In  an  equity  salt  a  superior 
court  of  original  jurisdiction  Is.  Invested 
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with  a  wide  discretion  as  to  the  bringing  in 
of  new  parties  and  the  retention  of  old  ones, 
when  It  seems  to  he  for  the  furtherance  of 
jiutlee.  the  saving  of  costs,  or  the  termina- 
tion of  litigation.  Kellogg  v.  Lavender,  16 
Neb.  256  (18  N.  W.  38;  48  Am.  Rep.  339). 

62.  (1894.)  The  discretion  of  the  dis- 
trict court  in  permitting  Uie  Joinder  of  new 
parties  defendant  will  not  be  reviewed  un- 
less prejudicial  error  is  shown  to  have  re- 
sulted from  the  manner  in  which  such 
discretion  lias  been  exercised.  Cahn  v.  Lip- 
aon,  39  Neb.  776  (68  N.  W.  280). 

63.  (1904.)  Section  50a  of  the  code, 
which  provides  for  Intervention  before  trial, 
does  not  curtail  the  power  of  a  court  to  bring 
other  parties  before  it,  when  satisfied  tliat 
their  presence  Is  necessary  to  a  proper  de- 
termination of  the  cause.  Brown  v,  Broum, 
71  Neb.  200  (98  N.  W.  718;  116  Am.  St 
Rep.  668). 

Substitution. 

Of  heir  for  administrator,  see  Execittora 
and  Adminittraton,  {{276,  277. 

Of  Indemnitor  in  condemnation  proceed- 
ings, see  Eminent  I>omain,  { 169. 

64.  (1879.)  Section  50  of  the  code  of 
cItU  procedure  authorizes  the  court  in  cer- 
tain cases  and  under  certain  circumstances 
to  substitute  the  real  party  in  interrat  as 
defendant  in  the  action.  But  this  authority 
must  be  exercised.  If  at  all,  before  final 
Judgment,  for  afterwards  the  court  has  no 
power  to  make  such  an  order.  Hicklin  v. 
Neiraeka  City  Nat,  Bank,  8  Neb.  463. 

66.  (1897.)  It  is  improper,  unless  In 
cases  expressly  provided  by  statute,  to  per^ 
mit  on  motion,  without  consent  of  plaintiff, 
a,  new  defendant  to  be  substituted  for  the 
one  originally  sued.  Burlington  Voluntm^ 
Relief  Department  v.  Moore,  62  Neh.  719  (7S 
N.  W.  15). 

66.  (1902.)  There  Is  no  authority  under 
tiUe  13  of  the  code  of  civil  procedure  for 
the  substitution  of  the  legal  representative, 
or  successor,  of  a  deceased  suitor  at  the  in- 
stance of  a  litigant  having  no  interest  in  the 
controversy,  adverse  to  that  of  the  party 
who  died.  Jameton  v.  Bartlett,  63  Neb.  638 
(88N.  W.  860). 

67.  (1906.)  In  a  replevin  suit,  wbere 
the  plaintiff  has  talien  the  property,  it  Is 
«-ror  to  permit  a  stranger  to  be  substituted 
for  the  original  plaintiff.  Flanders  v.  Lyon 
d  Sealy,  51  Neb.  102.  followed   and  ap- 
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proved.  Meyer  v.  Omaha  Furniture  d  Car- 
pet Co.,  7«  Neb.  405  (107  N.  W.  767).  . 

68.  (1907.)  Where.  In  an  action  brought 
to  restrain  a  trespass  upon  real  property, 
the  same  Is  sold  during  the  action,  and  the 
vendee  thereupon  substituted  as  plainttfT, 
such  substitution  does  not  modify  the 
Issues;  and  evidence  taken  before  such 
transfer  should  be  considered  in  the  same 
manner  as  If  there  had  been  no  change  of 
parties.  Munger  v.  Yeiaer,  80  Neb.  286  (114 
N.  W.  166). 

IV.  DESIONATZON  AND  BXSCBIFTIOH. 

Description  of  partners,  see  Partnerahip, 
{{  213-224. 

Manner  of  raising  objection,  see  poet,  {{ 
10&-104. 

ITse  of  Initials. 

69.  (1887.)  Wbere  an  action  is  brought 
by  parties  by  the  Initials  of  their  Christian 
names,  instead  of  the  names,  the  remedy 
of  the  adverse  party  Is  by  motion  to  require 
the  full  Christian  names  to  be  set  out  In  th» 
pleading,  and  unless  su<A  objection  is  made 
it  will  be  waived.  Wolgamood  V.  Randolph, 
22  Neb.  493  (35  N.  W.  217). 

70.  (1890.)  At  common  law  a  declara- 
tion describing  a  party  by  the  initials  of  his 
Christian  name  is  not  sufllcleiit  on  special 
demurrer.  It  should  appear,  however,  that 
the  Initial  used  Is  not  the  Christian  name. 
Oakley  V.  Pegter,  30  Neb.  628  (46  N.W.920). 

71.  (1896.)  Except  in  actions  specified 
in  section  23  of  the  code  of  civil  procedure. 
It  Is  bad  pleading  to  describe  the  plaintiff 
or  defendant  by  the  initials  only  of  his 
Christian  name;  but  it  so  designated  it  is 
merely  a  misnomer,  and  If  the  defendant 
appears,  or  Is  personally  served,  and  no  ob- 
jection on  that  grounds  is  made  In  the  trial 
court,  the  defect  Is  waived.  Bearltorough  v. 
Myrick,  47  Neb.  794  (66  N.  W.  867). 

72.  (1896.)  In  the  absence  of  a  showing 
to  the  contrary,  it  will  not  be  presumed  for 
the  purpose  of  invalidating  a  Judgment  ren- 
dered against  a  defendant,  that  he  has  any 
other  Christian  name  than  the  Initials  by 
which  he  was  sued.  Scarborough  v.  Myrick, 
47  Neb.  794  (66  N.  W.^867). 

73.  (1896.)  In  suing  upon  an  account 
pliUntift  should  give  his  Christian  name 
rather  than  his  initial  letters.  Bmall  v. 
Sandall,  48  Neb.  318  (67  N.  W.  186). 

74.  (1900.)  In  actions  upon  promissory 
notes  or  other  written  instruments,  when- 


Digitized  by 


6  75  PAI 

ever  any  of  the  parties  thereto  are  deaig- 
nated  by  Initials  or  some  ronl  faction  of  tlie 
Christian  name,  it  is  Buffident  to  so  desig- 
nate such  parties,  instead  of  stating  the 
Christian  name  in  fuil.  (Code,  section  23.) 
Richardson  v.  Opelt,  60  Neb.  180  (82  N  W 
377). 

75.  (1902.)  A  mortgagee  joined  as  a 
party  defendant  in  a  suit  to  foreclose  a  tax 
lien  may  not  be  sued  by  the  initial  letters 
of  his  name,  under  section  23,  code  of  cItII 
procedure,  althou^  so  designated  in  the 
note  and  mortgage  by  virtue  whereof  he 
claims  a  lien  upon  the  property  in  contro- 
versy. Gillian  V.  McDowail.  66  Neb.  814 
(92  N.  W,  m). 

76.  (1902.)  Where  a  party  is  designated 
In  a  note  and  mortgage  by  the  initial  let- 
ters of  his  name,  if  he  is  joined  as  a  de- 
fendant by  such  designation,  the  proper 
courBB  is  to  proceed  under  section  148,  code 
of  civil  procedure,  by  stating  in  the  verifi- 
cation of  the  petition  that  the  true  name  of 
the  defendant  could  not  be  discovered,  and 
obtaining  personal  service  of  summons 
upon  bim.  OiUian  v.  McDoualt.  66  Neb.  814 
(92  N.  W.  991). 

77.  (1902.)  Unless  a  defendant  sued  by 
the  initial  letters  of  his  name  under  section 
lis,  code  of  civil  procedure,  is  served  per- 
sonally or  makes  an  appearance  In  the  case, 
the  Judgment  or  decree  rendered  therein  is 
not  binding  upon  him.  OtlUan  v.  McDoio- 
all,  66  Neb.  814  (92  N.  W.  991). 

I>eslKnatlon  of  corporation. 

78.  (19(W.)  In  an  action  by  a  corpora- 
tion brougfht  in  its  corporate  name,  to 
which  a  misnomer  "of  Alma,  Nebr.,"  is 
added,  such  addition  is  immaterial  in  that 
the  defendant  linew  the  corporate  body  with 
which  they  contracted  and  did  business. 
Eannow  d  Sons  v.  Farmers  Co-operative 
Shipping  Aas'n,  76  Neb.  330  (107  N.  W.563). 

Unknown  parties. 

79.  (1894.)  In  law,  the  name  of  a  per- 
son consists  of  one  given  name  and  one  sur- 
name, the  two,  using  the  piven  name  first 
and  the  surname  last,  const  itute  such  per- 
son's legal  name;  and  to  be  ignorant  of 
either  the  given  or  surname  of  such  a  one 
is  to  be  ignorant  of  such  person's  name 
within  the  meaning  of  section  148  of  the 
code  of  civil  procedure.  Ehi  u  rAd  v.  Olsen, 
39  Neb.  59  (57  N.  W.  765;  42  Am.  St.  Rep. 
657;  22  L.  R.  A.  335). 
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80.  (1907.)  When  the  plalnUtt  In  an  ac- 
tion shall  be  Ignorant  of  the  namee  of  the 
defendant  or  defendants,  he  may  designate 
them  In  his  petition  and  summons  by  socb 
names  as  he  supposes  they  possess,  if  in 
verifying  his  petition  he  shall  state  that  he 
could  not  discover  their  true  names.  i>flri* 
t).  Jennings,  78  Neb.  462  (111  N.  W.  128). 

V.  DEFECTS,   OBJECTIONS  AND 
AMENDMENTS. 
Demurrer  for  defect  of  parties,  see  Plead- 
ing»,  I  241. 

Wpnt  of  capacity  or  interest. 

81.  (1883.)  The  objection  thattfaeplain- 
tur  has  not  legal  capacity  to  sue  must  be 
made,  if  at  all,  by  the  defendant  before 
Judgment.  The  objection  is  not  available 
to  a  stranger.  Miller  v.  Willtt,  15  Neb.  13 
<16  N.  W.  840). 

82.  (1902.)  A  mere  denial  that  plain- 
tiffs or  either  of  them  are  competent  to  sue 
raises  no  issue  of  fact  Chamberlain  Banln- 
ing  Bouse  v.  Noyes,  Norman  <E  Co.,  3  UnoL 
550  (92  N.  W.  175). 

Non-Joinder  of  party  defendant. 

83.  (1886.)  If  a  defect  of  parties  does 
not  appear  on  the  face  of  the  petition,  and 
Is  thereby  corrected  by  demurrer,  it  must 
be  pleaded  in  the  answer,  or  It  will  be 
waived.  Ball  v.  strode,  19  Neb.  658  (28  N. 
W.  312). 

84.  (1889.)  Where  a  party  Is  omitted 
who  Is  liable  to  be  jointly  sued  upon  a  per- 
sonal contract,  the  objection,  where  it  does 
not  appear  on  Uie  face  of  ^e  petition,  can 
only  be  taken  by  answer  In  the  nature  of  a 
plea  In  abatement,  and  If  this  be  omitted, 
defendant  will  he  chargeable  with  the  whole 
debt.  Maurer  v.  Miday,  25  Neb.  575  (41  N. 
W.  395). 

85.  (1896.)  Objections  on  the  ground  of 
a  defect  of  parties  must  be  raised  by  an- 
swer or  demurrer.  Stephens  v.  Barding,  48 
Neb.  659  (67  N.  W.  746). 

86.  (1902.)  A  general  demurrer  does 
not  raise  the  question  whether  there  Is  a 
defect  of  parties.  Boltoay  v.  American  Ex- 
change Nat.  Banh,  64  Neb.  67  (  89  N.  W. 

382). 

87.  (1902.)  Objection  that  there  is  a  de- 
fect of  parties  defendant  should  have  been 
ndsed  by  answer,  and  not  by  demurrer. 
Outhrie  V.  Treat,  66  Neb.  416  (92  N.  W. 
595;  103  Am.  St  Rep.  718). 

88.  (1907.)    A  defect  of  parties  must  be 
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taken  advantage  of  by  demurrer  or  answer, 
or  the  defect  will  be  deemed  waived.  Nason 
V.  Naaon,  79  Neb.  582  (113  N.  W.  139). 

Misjoinder  of  parties  plaintiff. 

89.  (1879.)  In  case  of  misjoinder  of 
parties  defendant,  only   those  improperly 

Joined  can  raise  the  objection.  But  where  it 
appears  on  the  face  of  a  petition  that  there 
ifi  a  non-Joinder  of  defendants  a  demurrer 
will  lie  on  that  ground.  Roo»e  v.  Perkins, 
9  Neb.  304  2  N.  W.  715;  31  Am.  Rep.  409). 

90.  (1886.)  That  there  are  too  many 
plaintiffs  or  defendants  Joined  in  a  peti- 
tion is  not  a  ground  of  demurrer  under  the 
code;  nor  is  such  question  raised  by  an  ob- 
jection made  by  the  defendant  at  the  trial 
to  the  Introduction  of  any  testimony  for  the 
reason  that  the  petition  fails  to  state  a 
cause  of  action.  Boldt  v.  Budwig,  19  Neb. 
739  (28  N.  W.  280). 

91.  (1892.)  An  action  brought  In  the 
name  of  James  H.  Brootonlre  ft  Co.  Is  not 
subject  to  demurrer  for  want  of  legal  ca- 
[laclty  of  the  plaintiffs  to  sue.  One  of  them 
at  least,  on  the  fact  of  the  record  has  such 
capacity,  and  as  the  demurrer  applies  to  all 
the  members  of  the  supposed  firm  it  should 
be  OTerruled.  Broolcmire  d  Co.  v.  Bosa,  34 
Neb.  227  (51  N.  W.  840). 

92.  (1892.)  When  an  action  is  brought 
in  the  proper  name  of  one  of  the  plaintiffs 
followed  by  the  words  "ft  Co.,"  a  demurrer 
on  the  ground  of  a  defect  of  parties  plaintiff 
no  doubt  will  lie,  .but  not  for  want  of  legal 
capacity  to  sue.  Brookmire  £  Co.  v.  Rosa, 
S4  Neb.  227  (51  N.  W.  840). 

93.  (1897.)  A  misjoinder  of  parties 
plaintiff  Is  not  a  cause  for  demurrer.  Lon- 
caster  County  v.  Rush,  35  Neb.  119  (52  N. 
W.  837). 

94.  (1903.)  Where  a  joint  owner  of  per- 
sonal property  who,  without  being  consulted 
by  the  others,  is  made  a  plaiutilT  with  them 
jointly  in  an  action  In  replevin  to  recover 
the  possession  thereof,  makes  no  objection 
to  the  use  of  his  name  in  the  prosecution  of 
the  suit,  the  defendant  cannot  object  for 
him.  and  thus  defeat  the  action.  Ginfel  v. 
Malena,  67  Neb.  95  (93  N.  W.  165). 

ICisjoinder  of  parties  defendant. 

95.  (189S.)  Objection  on  account  of  the 
absence  of  parties  who  are  not  Indispensable 
to  a  determination  of  a  controversy  should 
be  made  by  answer  or  demurrer,  otherwise 
the  court  may  determine  the  rights  of  the 
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parties  before  it.  Fitzgerald  v.  Fitzgerald 
(£  Mallory  Co.,  44  Neb.  463  (62  N.  W.  899). 

96.  (1896.)  A  defense  of  misjoinder  of 
parties  defendant  cannot  be  raised  by  gen- 
eral demurrer  or  objection  to  evidence  on 
the  ground  that  a  cause  of  action  Is  not 
stated.  Culbertaon  Irrigating  <6  W.  P.  Co. 
V.  TViidman,  45  Neb.  663  (63  N.  W.  947). 

97.  (1903.)  A  plaintiff  will  not  be  heard 
to  complain  of  a  defect  of  parties  in  a  coun- 
ter-claim, where  the  record  discloses  that 
the  omitted  party  is  equally  necessary  to  a 
determination  of  his  own  caufo  of  action. 
First  Nat.  Bank  v.  Avery  Planter  Co.,  69 
Neb.  329  (96  N.  W.  622;  111  Am.  St  Rep. 
641). 

98.  (1904.)  Where  the  allegations  of 
the  petition  In  a  case  where  resident  of  the 
county  is  Joined  as  defendant  with  a  rest- 
dent  of  another  county,  are  such  as  to  in- 
clude both  a  joint  and  several  liability  - 
against  the  defendant,  the  jurisdiction  of 
the  court  as  to  the  non-resident  on  his  sev- 
eral liability  Is  sufficiently  challenged  by  a 
plea  to  the  Jurisdiction,  setting  forth  the 
fact  of  his  residence  In  another  county, 
and  the  service  of  process  upon  him  therein, 
and  upon  the  return  of  a  verdict  whl(A  neg- 
atives a  joint  liability,  he  is  entitled  to  a 
dismissal.  McKibbin  v.  Day,  71  Neb.  280 
(98  N.  W.  845). 

99.  (1904.)  Where  rights  of  part  of  de- 
fendants to  an  action  by  a  creditor  of  a  cor- 
poration are  not  adjudicated,  and  no  right 
of  recovery  exists  against  them  In  favor  of 
the  plaintiff,  the  question  as  to  whether 
there  was  a  misjoinder  of  causes  of  action, 
or  of  parties,  does  not  affect  the  plalntifl, 
when  he  is  Uie  only  party  complaining. 
Emmuel  v.  Barnard,  71  Neb.  756  (99  N.  W. 
666). 

Uisnomer  or  misdescription . 

100.  (1884.)  An  objection  to  the  name 
in  which  a  plaintiff  brings  suit  cannot  be 
raised  by  an  objection  to  the  Jurisdiction  of 
the  court.  It  should  be  done,  if  at  all,  by 
plea  in  abatement.  Smelt  v.  Knapp,  16  Neb. 
53  (20  N.  W.  20). 

101.  (1887.)  Where  an  action  Is  brought 
by  parties  by  the  initials  of  their  Christian 
names,  instead  of  the  names,  the  remedy  of 
the  adverse  ■  party  is  by  motion  to  require 
the  full  Christian  names  to  be  set  out  In  the 
pleading,  and  unless  such  objection  Is  made 
it  will  be  waived.  Walgamood  v.  Randolph, 
22  Neb.  493  (35  N.  W.  217). 
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102.  (1896.)  ObJecUon  that  plaintiff  has 
not  Bued  in  his  full  Christian  name  may  be 
made  any  time  before  Judgment.  Small  v. 
Bandalt,  48  Neb.  818  (67  N.  W.  166). 

103.  (1896.)  Although  the  better  prac- 
tice Is  to  raise  an  (Ejection  that  plalntlfl 
has  not  sued  in  his  fnll  Christian  name*  br 
motion,  it  may  be  raised  by  plea,  as  well. 
Small  V.  Bandalh  48  Neb.  318  (67N.W.166). 

104.  (1907.)  Where  a  defnidant  ia  de- 
signated In  the  petition  and  summons  by 
his  suppoeed  name  which  Is  In  fact  a  mis- 
nomer, he  may  object,  by  a  motion  in  the 
nature  of  a  plea  in  abatement,  to  being 
designated  by  any  t^er  than  his  true  name; 
and  when  raCh  objection  Is  made  the  court 
should  require  the  pleading  and  process  to 
be  amended  by  inserting  the  true  name  of 
the  defendant  therein.  Davi$  v.  Jetminga, 
78  Neb.  462  (111  N.  W.  128). 

Amendment  of  defects. 

105.  (1890.)  Where  a  demurrer  Is  ras- 
talned  cji  the  ground  of  non-Joinder  of 
parties  defendant,  the  court  shonld  not  dis- 
miss the  action  without  giving  the  plaintiff 
an  opportunity  to  bring  in  the  absent  party. 
Alexander  v.  Thatker^  30  Neb.  614  (46  N. 
W.  826). 

106.  (1894.)  Where  a  plaintiff  to  an  ac- 
tion is  designated  In  the  pleading  and  pro- 
cess by  the  initials  of  his  Christian  name, 
it  is  not  error  for  the  court  to  allow  him 
to  amend  by  Inawting  his  full  Christian 
name.  Real  v.  ffoney,  39  Neb.  616  (68  N. 
W.  136). 

107.  (1894.)  An  action  should  not  be 
dismissed  because  the  plaintiff's  full  name 
Is  omitted  from  the  title  of  the  cause,  until 
an  opportunity  has  been  glT«i  the  party  to 
correct  the  defect  by  amendment  Seal  v. 
Eonevy  39  Neb.  616  (68  N.  W.  186). 

108.  (1908.)  PlalnUff  H.  J.  A.,  sole  pro- 
prietor of  a  business  which  he  conducted 
under  the  name  of  "Omaha  Furniture  A 
Caipet  Company,"  commenced  an  action  in 
replevin  In  Justice  court  tinder  said  name. 
Before  trial  In  the  Justice  court  his  request 
to  substitute  his  individual  name  as  plain- 
tiff was  denied.  On  appeal  to  the  district 
•court  tho  request  was  renewed  and  the  sub- 
situtlon  permitted.  Held,  Proper  practice. 
(Code,  sec  144.)  Omaha  Furniture  d  Car- 
pet  00.  V,  Meyer,  80  Neb.  769  (116  N.  W. 
810). 


Waiver  of  defects  and  objections. 

109.  (1882.)  An  attachment  by  non-resi- 
dent partnership  In  the  firm  name  is  not 
Toid.  The  want  of  capacity  to  sue  must  be 

objected  to  on  that  ground  or  It  will  be 
waived.  Oady  v,  amith,  12  Neb.  628  (12  M. 
W.  96). 

110.  (1888.)  In  action  on  note  by  bi- 
dorsee,  indorser  claiming  to  own  note  and 
entitled  to  proceeds  thereof,  whose  ri^t  to 
Intervene  and  assert  hla  rights  are  denied. 
If  he  answer  in  another  case  pending  against 
him  by  same  plaintiff  in  another  county, 
charging  said  plaintiff  with  conversion  of 
aald  note  and  demanding  Judgment  thereon, 
he  waives  error  committed  by  the  court  bi 
denying  his  right  to  intervene,  and  abtn- 
dons  his  right  of  review  thereof  by  the  sa- 
preme  court.-  Holland  v.  Commerctal  Bank, 
22  Neb.  586  (36  N.  W.  112). 

111.  (1896.)  Where  a  stranger  filed  a 
motion  in  a  pending  case  in  the  district 
court  showing  that  he  was  directly  inter- 
eeted  in  the  subject-matter  of  the  litigation, 
and  a  hearing  of  this  motion  was  had  with- 
out any  objection  that  such  motion  was  not 
presented  by  a  party  to  the  action,  held,  on 
error  proceedings  to  review  the  ruling  made 
on  such  motion,  that  the  parties  who  re- 
sisted the  motion  solely  on  its  merits  thereby 
waived  all  rights  of  objection  to  such  mo- 
tion not  being  originally  presented  by  a 
proper  party.  Neitzel  v.  l^fons,  48  Neb.  892 
(67  N.  W.  867). 

112.  (1898.)  A  defect  of  parties  plain- 
tiff appearing  on  the  face  of  the  petition 
must  be  objected  to  by  demurrer  on  that 
ground,  or  it  wUI  bo  ^ved.  Oaetile  v. 
Ford,  68  Neb.  507  (73  N.  W.  946);  (1899) 
VnUm  P.  R.  Co.  V.  Vincent,  68  Neb.  171  (78 
N.  W.  457). 

113.  (1899.)  Defense  of  defect  of  partlca 
defendant  is  waived  unless  raised  by  an- 
swer or  demurrer  and  cannot  be  first  raised 
on  appeal.  Ayres  v.  Duggan,  67  Neb.  750 
(78  N.  W.  296). 

114.  (1900.)  A  trial  upon  the  merits  is 
a  waiver  of  a  defect  of  parties.  Bower  v. 

CaateU,  59  Neb.  620  (81  N.  W.  622). 

116.  (1901.)  The  objection  that  a  suit 
waa  brought  in  the  initial  letters  instead  of 
the  full  Christian  name  of  the  plaintiff 
comes  too  late  after  Judgment  Fitlc  v.  G«^ 
lilord,  1  Unof.  31  (95  N.  W.  494). 

116.  (1902.)  It  is  reversible  error  to  re- 
fuse to  allow  a  defendant  to  Introduce  proof 
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of  the  facts  st:ited  In  Its  answer  as  a  de- 
fense to  the  plaintiff's  petition,  on  the 
sronnd  of  a  defect  In  the  name  of  the  party 
defendant  as  set  forth  in  said  petition, 
where  the  court  has  previously  overruled 
defendant's  objections  to  jurisdiction  over 
its  person,  and  required  It  to  answer.  Orand 
Lodge,  A.  0.  V.  W.,  v.  Barteg,  64  Neb.  800 
(90  N.  W.  901). 

117.  (1902.)  A  misjoinder  apiiarent  on 
the  face  of  the  peUtlon,  is  waived  if  not  ob- 
jected to  before  the  trial.  Ooble  v.  Stoobe, 
64  Neb.  838  (90  N.  W.  919);  (1902)  Curran 
V.  Hoffeman,  3  Unof.  779  (92  N.  W.  1003). 

118.  (1902.)  Defect  of  parUes  wUl  be 
waived  If  it  Is  not  raised  by  demurrer  or 
answer.  Engel  v.  Dado,  66  Neb.  400  (92  N. 
W.  629). 

119.  (1902.)  The  objection  that  there 
was  a  misjoinder  of  parties  plaintiff  cannot 
be  urged  for  the  first  time  on  appeal. 
Tkompaon  v.  Bush,  66  Neb.  7S8  (92  N.  W. 
1060). 


120.  (1903.)  The  question  of  a  defect 
of  parties  and  of  the  legal  capacity  of  the 
plaintiff  to  maintain  an  action  cannot  be 
succesafully  urged  for  the  first  time  In  the 
supreme  court  Taylor  v.  Weckerlj/f  89  Neb. 
739  (96  N.  W.  618). 

121.  (1903.)  By  pleading  to  the  merits, 
without  raising  the  objection,  a  party 
waives  all  defects  by  way  of  misjoinder  or 
defect  of  parties,  but  not  the  lack  of  Juris- 
diction In  the  court,  nor  that  the  petition 
does  not  state  a  cause  of  action.  Edney  v. 
Baum,  70  Neb.  169  (97  N.  W.  262).  . 

122.  (1905.)  If  a  defendant  admiU  by 
answer  or  demurrer  that  he  entered  Into  a 
contract  with  plaintiffs  by  an  associate 
name  In  which  the  suit  Is  brought,  such 
admission,  without  further  explanation,  Is 
equivalent  to  an  admission  that  the  plaln- 
tlflb  have  snfllcient  capacity  to  bind  and  to 
be  bound  by  the  Instrument,  and  to  enforce 
the  same  in  the  contract  name.  Miller  v. 
Loverene  A  BroyoM  Oo^  74  NA.  667  (105 
N.  W.  84). 
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r  BIGHT  07  ACTION  AND  DEFENSES. 
Bight  to  partition,  fiS  Ir  S- 
Object  of  partttioB,  1 3. 
"Who  may  maintain,  SI  4-12. 
Easements,  S  13. 

Fartltlon  against  executor,  %i  14, 15. 
Purchase  pending  suit,  §  16. 
Adjudication  of  conflicting  titles,  S  17. 
Denial  of  plaintiff's  Utle,  «  1& 
Adverae  title,  {  19. 
Bights  of  leasee  on  partition,  i  80. 
Defenses,  $21. 

n.  PBOCEEDINOS  AND  BELIEF. 
Appearance,  |  S2. 
Tuxiadlction,  8  23. 
Proof  of  title,  S  24. 
Allotment  to  particular  persona,  |  S5. 
Mortgage  by  co-tenant,  S  26. 
Allowanees  for  improvements,  §  27. 
Charging  use  and  occupation  to  each  par^,  {  28. 
Set-off  against  equitable  lien,  S  28. 
Effect  on  dower,  S  30. 
Pecuniary  award,  S  31. 
Determination  of  advancements,  {  82. 
Waiver  of  trial  of  title,  (  33. 
Findings  on  accounts,  g  34. 
Bents  and  profits,  H  39, 36. 
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Paymant  of  monay  into  eonrt,  I  37. 
OonelualTeneaa  of  Judgment,  i  38. 

 Collateral  attack,  §  39. 

EtEect  of  acceptance  under  decree,  {  40. 
Appointment  of  referee,  S  41. 
Accounting  by  referees,  §S  42,  43. 
Allowance  of  attorneys'  fees,  8|  44-47. 
Sale  of  premise*,  i  48. 
BigM  of  purchaser  at  sale,  8  49. 
Sufficiency  of  eridence,  SS  SO-63. 
Waiver  of  irregularities,  |  SSa. 
Eevlew,  9  54-57, 
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Cboss-Refebexces. 
See  Tenonojf  in  Common. 
Exemption  of  proceeds,  see  Ex€mption$, 
143. 

Dissolution  of  p&rtnershlpi  see  Partner. 
ahip,  VII. 

Vacating  or  setting  adde  Judgment  In  par- 
tition on  stipulation,  see  Judgments,  |  262a. 

I.  BIGHT  OF  ACTIOK  AND  DBFENSE& 

Bight  to  partition. 

1.  (1897.)  Where  a  cause  Is  falrljr  within 
the  law  authorizing  a  partition,  the  right  to 
partition  Is  imperatlTe  and  absolutely  bind* 
ing  upon  courts  of  equity.  In  such  a  case 
the  right  of  partition  is  a  matter  of  right 
and  not  of  mere  grace.  Oliver  v.  Lansing, 
EO  Neb.  828  (70  N.  W.  369). 

2.  (1897.)  The  mere  fact  tliat  inconven- 
ience or  difficulty  of  making  distribution,  or 
even  probable  loss,  is  involved  in  making 
partition,  in  nowise  affects  the  absolute 
right  to  have  partition.  Oliver  v.  Lansing, 
60  Neb.  828  (70  N.  W.  369). 

Object  of  partition. 

3.  (1898.)  The  object  of  a  partition  suit 
is  to  assign  property,  the  fee  simple  title  to 
which  is  held  by  two  or  more  persons  as 
tenants,  or  Joint  tenants  in  common,  to 
them  in  severalty.  Phillips  v.  Dorris,  66 
Neb.  293  (76  N.  W.  555). 

Who  may  maintain. 

By  heirs  of  Intestate  estate,  see  Descent 
ana  Distribution,  SS  60,  51. 

4.  (1886.)  Only  Joint  tenants  or  ten- 
ants in  common  of  an  estate  in  land  can 
maintain  an  action  for  partition.  Hurste  v. 
Botaling.  20  Neb.  178  (29  N.  W.  299); 
(1898)  Phillips  v.  Dorris.  56  Neb.  293  (76 
N.  W.  555). 

6.  (1886.)  A  mere  dower  interest  is  not 
sufficient  to  authorize  the  person  entitled 
thereto  to  institute  a  suit  In  partition  and 


cause  the  estate  of  the  heirs  to  be  sold. 
Hurste  V.  Hotaling,  20  Neb.  178  (29  N.  V. 
299). 

6.  (1887.)  A  party  out  of  possession  of 
real  estate,  whose  title  is  denied,  cannot 
maintain  an  action  of  partition  against  one 
in  possession  claiming  the  title  to  ^id 
land.  He  must  first  establish  his  estate  in 
the  land.  Seymour  v.  Ricketts,  21  Neb.  240 
(31  N.  W.  781). 

7.  (1893.)  In  an  action  for  partition  tbe 
defendant  alleged  a  partnership  between 
himself  and  the  plaintllTs  husband  who  tiad 
conveyed  the  land  to  her.  The  trial  coart 
found  such  partnership  to  exist  and  that 
the  plaintiff  had  no  rl^ts  In  the  premises, 
and  that  the  plaintiff's  husbcnd  was  a  neces- 
sary party  for  an  accounting.  Held,  That 
the  testimony  failed  to  show  a  partnership 
in  the  land  but  merely  in  the  stock  and  im- 
provements, and  that  tbe  plaintiff  could 
maintain  the  action  subject  to  the  payment 
of  the  improvements  made  by  the  Bnn. 
Reed  v.  Snell,  36  Neb.  816  (55  N.  W.  249). 

8.  (1893.)  A  party  out  of  possession  of 
real  estate,  whose  title  is  denied,  cannot 
maintain  an  action  of  partition  against  one 
in  possession,  claiming  title  to  said  land. 
McMurtry  v.  Kdfner,  36  Neb.  622  (64  N. 
W.  844). 

9.  (1896.)  The  right  of  partition  is  con- 
fined to  Joint  tenants  and  tenants  in  com- 
mon of  an  estate  In  land.  Barr  v.  Lama*- 
ter,  48  Neb.  114  (66  N.  W.  1110;  33  L.  B. 

A.  451). 

10.  (1898.)  An  administrator  or  execu- 
tor is  neither  a  joint  tenant  nor  a  tenant  in 
common  with  the  heir  or  devise  of  his  dece- 
dent, and  cannot  maintain  an  action  for  the 
partition  of  bis  real  estate.  Phillips  v.  Dor- 
ris, 66  Neb.  293  (76  N.  W.  555). 

11.  (1907.)  Where  property  is  devised 
in  trust  for  minor  children  for  a  period  of 
ten  years  after  the  testator's  death,  then  t» 
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be  divided  amongBt  such  of  hla  children  as 
shall  sunrive  the  period,  one  of  such  chil- 
dren cannot  maintain  partition  during  the 
existence  of  the  trust.  Wicker  v.  Moore,  79 
Neb.  755  (113  N.  W.  148). 

12.  (1907.)  One  of  four  children  who 
claim  under  a  will  devising  lands  to  such  of 
said  children  as  shall  survive  a  period  of 
ten  years  after  the  testator's  death  cannot 
maintain  partition  against  his  co^evisees 
tetore  the  end  of  such  period.  Wicker  v. 
:ioore,  79  Neb.  755  (113  N.  W.  148).  . 

Easements. 

13.  (1896.)  The  plaintiff  and  defend- 
ant, owners  in  severalty  of  adjoining  lots, 
pursuant  to  a  mutual  agreement,  erected 
thereon  buildings  corresponding  in  size,  hav- 
ing the  stairs,  hallways,  skylight,  and  heat- 
ing apparatus  In  common.  Held,  A  grant 
to  each  of  ap  easement  In  so  much  of  the 
stairs,  halls,  and  skylight  as  Is  sittiated 
upon  the  lot  of  the  other;  that  the  ease- 
ment of  each  In  the  property  of  the  other 
is  owned  in  severalty,  and  the  mere  exist- 
ence of  such  cross-easements  does  not  au- 
thorize the  partition  of  said  lots  at  the  suit 
of  either  party.  Borr  v.  Lamaater,  48  Neb. 
114  (66  N.  W.  1110;  32  L.  K.  A.  451). 

Partition  against  executor. 

14.  (1903.)  Where  lands  are  devised  to 
two  or  more  Jointly,  one  of  the  devisees 
may  maintain  an  action  (or  the  partition 
thereof  against  the  executor  and  other  de- 
visees, at  any  time  after  the  expiration  of 
the  time  for  filing  claims  against  the  es- 
tate, although  the  estate  has  not  been 
settled  and  there  has  been  no  decree  of 
distribution,  provided  the  personal  assets, 
in  the  hands  of  the  executor,  are  sufficient 
to  discharge  the  debts  of  the  estate  and 
the  charges  enumerated  in  section  289, 
chapter  23.  Compiled  Statutes.  Schick  v. 
Whitcomb,  68  Neb.  784  (94  N.  W.  1023). 

15.  (1903.)  Where,  by  the  terms  of  the 
will,  a  part  of  the  devisees  take  only  the 
use  of  a  certain  portion  of  the  estate  for 
life,  remainder  over  to  their  children,  etc., 
and  the  executor  la  authorized  to  make 
division  thereof  or  to  invest  the  proceeds, 
the  legal  title  to  such  shares  vests  in  the 
executor  in  trust,  for  the  uses  and  pur- 
poses mentioned  In  the  will,  and  Imposes 
upon  him  a  charge,  requiring  the  exercise 
of  his  discretion.  In  regard  to  the  care  and 
management  of  that  portion  of  the  estate, 
and  the  provisions  of  the  will  in  respect 


thereto  should  be  carried  out  in  the  decree 
of  partition.  Schick  v.  WhitcomTt,  68  Neb. 
784  (94  N.  W.  1023). 

Purchase  pending  suit. 

16.  (1898.)  A  purchaser  of  real  estate 
during  the  pendency  of  a  suit  for  Its  parti- 
tion, from  a  party  to  such  suit,  is  as  much 
bound  by  the  disposition  made  of  the  real 
estate  by  the  decree  rendered  in  such  ac- 
tion as  bis  grantor.  ClarA:  v.  Charle$,  55 
Neb.  202  (75  N.  W.  563). 

Adjudication  of  conflicting  titles. 

17.  (1898.)  Id  an  action  for  the  parti- 
tion of  real  property  among  several  co- 
owners  the  district  court  cannot  properly 
adjudicate  upon  conflicting  legal  titles,  but 
it  the  issue  is  tried  without  objection,  and 
the  disputed  title  conclusively  established 
in  favor  of  one  of  the  parties,  the  other 
will  not  be  heard  to  question  the  correct- 
ness and  binding  force  of  the  judgment 
Carson  v.  Broady,  56  Neb.  648  (77  N.  W. 
80;  71  Am.  St.  Rep.  691). 

Denial  of  plaintiff's  title. 

18.  (1887.)  While  in  a  proper  case  a 
court  of  equity  will  retain  a  petition  for  the 
partition  of  real  estate,  where  the  title  of 
the  plaintiff  is  denied  or  is  not  dear,  until 
he  can  try  his  title  at  law,  yet,  where  it 
Is  apparent  from  the  whole  record  that  the 
plaintiff  has  no  interest  In  the  premises,  the 
right  will  be  denied.  Sej/mour  v.  Ricketts, 
21  Neb.  240  (31  N.  W.  781). 

Adverse  title. 

19.  (189S.)  The  raising  of  questions  of 
adverse  title  In  a  partition  suit  does  not 
oust  the  court  of  Jurisdiction  nor  render  a 
dismissal  of  such  suit  necessary.  The  court 
may  bold  the  case,  determine  the  Issues  of 
title,  and  then  proceed  with  the  partition. 
Phillips  V.  Dorria,  66  Neb.  293  (76  N.  W. 
555). 

Bights  of  lessee  on  partition. 

20.  (1897.)  Where  real  property  leased 
for  a  term  of  years  la  owned  by  several 
persons  as  tenants  In  common,  both  of  the 
rents  and  the  reversion,  partition  upon  the 
petition  of  one  of  the  tenants  in  common 
may  be  had,  and.  In  case  of  a  sale  being 
thereby  rendered  necessary,  the  lessee  wfU 
become  a  tenant  of  the  purchaser  of  the 
rents  and  reversion.  Olircr  v.  Lantinff,  so 
Neb.  828  (70  N.  W.  869). 

Defenses. 

21.  (1886.)  Where  an  action  In  parti- 
tion is  properly  brought  on  a  legal  title,  and 
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the  defenduit  sets  up  an  equitable  defense, 
Uie  court  has  authority  to  determine  the 
validly  of  such  defense,  and  adjudicate 
upon  the  ngtita  of  the  parties.  Lynch  v. 
Lynch,  18  Neb.  686  (26  N.  W.  390). 

n.  FBOCEESINGS  AKS  IBXLSBF. 
Appearance. 

22.  (1886.)  When  proceedings  In  parti- 
tion were  Instituted  by  an  attorney  in  this 
state,  who  received  his  authority  from  an- 
other attorney  residing  In  another  state, 
who  claimed  to  have  been  employed  by  the 
plaintiff,  but  which  authority  she  denied, 
held,  there  being  no  proof  of  knowledge  of 
the  pendency  of  the  proceedings  on  the 
part  of  the  plaintiff,  or  proof  of  authority  to 
bring  the  action,  sale  under  the  partition 
would  be  set  aside.  Hurste  v.  Hotalinff,  20 
Neb.  178  (29  N.  W.  299). 

Jurisdiction. 

23.  { 1 903. )  Our  statutory  proceedings 
for  the  partition  of  real  estate  are  essen- 
tially in  rem,  and  the  district  court  has  no 
jurisdiction  in  such  proceedings  to  partition 
real  property  In  another  state.  Bahick  v. 
Whitoomb,  68  Neh.  784  (94  N.  W.  1023). 

Proof  of  title. 

24.  (1872.)  No  proof  of  title  is  neces- 
sary to  make  out  plalntlfTs  case,  where  de- 
fendant Is  In  default    MilU  v.  Miller,  2 

Neb.  299. 

Alloteient  to  particular  penona. 

25.  (1900.)  In  partition  of  real  estate 
the  court  may  allot  particular  portions  of 
the  land  to  particular  individuals.  McOlape 
V.  McClave,  60  Neb.  464  (83  N.  W.  668). 

Uortgaga  by  co-tenant 

26.  (1903.)  In  an  action  tor  parUtlon,  In 
which  it  appears  that  the  legal  or  record 
title  Is,  and  has  been,  in  one  of  the  tenants 
in  common  and  that  he  has  incumbered  the 
property  for  his  own  benefit  and  advants^e, 
it  is  error  to  charge  the  Incumbrance  as  a 
lien  upon  the  aliquot  Interest  of  his  co-ten- 
ant. Banson  v.  HaMon,  4  Unof.  880  (97  N. 
W.  23). 

Allowances,  for  improvements. 

27.  (1902).  Where  the  trial  court  in  an 
action  for  partition  makes  no  allowance  for 
improvements  voluntarily  placed  on  the 
property  by  a  Joint  owner  or  co-tenant,  and 
It  is  apparent  that  the  value  of  such  Im- 
provements, ana  the  rents  and  profits,  were 
set  off  against  each  other,  it  further  appear- 
ing that  the  appellants  were  not- injured 


thereby,  such  action  presents  no  ground  for 
a  reversal  of  the  judgment.  Jolliffe  v.  Max- 
well.  3  Unot  244  (91  N.  W.  663). 

Charging  use  and  occupation  to  each  party. 

28.  (1903.)  When  In  an  action  for  par 
tltlon,  it  appears  that  the  parties  In  inter 
est  are  not  tenants  in  common,  merely,  bnt 
are  partners  In  the  land.  It  Is  proper,  npcm 
an  accounting,  to  (duurge  either  party  with 
the  value  of  his  Individual  use  and  occupi- 
tton  of  the  premises.  Hanson  v.  Banton, 
4  Unof.  880  (97  N.  W.  23). 

Set-off  against  equitable  Hen. 

29.  (1899.)  In  an  action  for  a  partition 
a  judgment  lien  In  favor  of  one  ccH)wner, 
upon  the  Interest  of  the  other.  Is  pn^rly 
offset  against  an  eqtdtable  lien  in  favor  at 
the  judgment  debtor,  upon  13ie  Interest  of 
the  Judgment  creditor  in  the  joint  estUe. 
OHver  V.  Lansing,  67  Neb.  352  (77  N,  W. 
802). 

Xffect  on  dower. 

30.  (1903.)  The  wife  of  a  devisee  has 
an  Inchoate  right  of  dower  In  his  shaie 
of  the  lands  devised,  and  a  decree  in  par- 
tition which  bars  her  of  any  right,  tlUe 
or  Interest  in  such  lands,  Is  ernmeous. 
Bohick  V.  Whitcombt  68  Neh.  784  (94  N.  W. 
1023). 

Pecuniary  award. 

31.  (1886.)  Where  tiie  premises  are  fat- 
capable  of  a  fiair  division,  the  court  has 
power  to  award  a  pecuniary  compensation 

to  one  of  the  parties  for  equality  of  parti- 
tion. Lynch  V.  Lynch,  18  Neb.  686  (26  N. 
W.  390). 

Determination  of  advancements. 

32.  (1903).  In  an  action  by  a  devises 
for  partition  of  the  devised  lands,  the  dis- 
trict court  has  jurisdiction  to  determine 
eveiT  question  neeesaarily  involved  in  a 
just  and  equitable  decree  of  partition,  and 
where  the  devisees,  or  any  of  them,  hsTs 
received  advancements,  which  have  not  been 
adjusted  by  the  county  court,  they  may  be 
adjusted  In  such  action.  For  the  purposes 
of  such  adjustment,  such  advancements  art 
to  be  regarded  as  a  part  of  the  assets  of 
the  estate.  BcMek  v.  Whiteomh,  68  Neb. 
784  (94  N.  W.  1023). 

Waiver  of  trial  of  title. 

33.  (1907.)  In  an  action  of  partiticm. 
where  the  defendant  answers,  claiming  title 
In  himself,  and  waives  a  Jury  and  partici- 
pates In  a  trial  of  all  the  Issues  to  the  court 
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without  objection,  he  will  be  held  to  bare 
waived  any  right  be  may  have  had  to  hare 
the  title  first  determined.  Fither  v.  Fisher, 
80  Neb.  145  (113  N.  W.  1004). 

Pin  dings  on  accounts. 

34.  (1904.)  Where  an  action  In  parti- 
tion involves  an  accounting  of  transactions 
between  the  parties  extending  over  a  long 
series  of  years,  It  Is  the  duty  of  the  trial 
court,  by  himself  or  a  referee,  to  state  the 
account,  giving  the  items  or  classes  of  Items 
and  Buma  credited  and  charged  to  the  re- 
spective parties,  and  the  facts.  In  bis  opin- 
ion, affording  a  reason  therefor,  so  that  the 
supreme  court  may  form  a  Jud^ent  as  to 
whether  the  conduBlon  reached  Is  Justified 
by  the  law  and  the  evidence.  Batdrige  v. 
Coffman,  71  Neb.  286  (98  N.  W.  811). 

Bents  and  profits. 

35.  (1886.)  Where  a  certain  lot  of  the 
value  of  $2,600  was  devised  by  will  to  six 
persons,  two  of  whom  conveyed  their  inter- 
ests to  the  defendant,  in  an  action  of  parti- 
tion, Add,  first,  that  where  one  of  the 
shares  was  attached  to  the  shares  of  the 
defendant  without  objection,  a  judgment 
making  the  value  of  such  share  a  Hen  on 
the  defendant's  portion  was  not  erroneous; 
second,  that  a  balance  due  from  the  de- 
fendant for  rents  and  profits  appropriated 
by  him  might  be  enforced  against  his  Inter- 
est in  the  property.  Lj/nch  v.  Lynch,  18 
Neb.  686  (26  N.  W.  390). 

36.  (1876.)  In  a  partition  suit,  the  de- 
fendant was  J^eld  properly  charged  with 
rents  and  profits  received  by  his  son-in- 
law,  who  held  title  to  the  premises  by  vir- 
tue of  a  tax  title,  It  appearing  in  evidence 
that  the  defendant  was  an  active  agent  In 
procuring  such  title,  bidding  the  premises 
off  at  private  tax  sale,  and  that  the  rents 
paid  to  bis  son-in-law  were  paid  by  de- 
fendant's direction.  Also,  that  the  defend- 
ant was  properly  charged  with  the  rental 
value  of  a  portion  of  the  premises,  he  oo< 
cnpying  them  In  person,  and  refusing  to 
rent  them  to  othens.  Miller  v.  Mills,  4  Neb. 
362. 

tPaymeoit  of  money  into  court. 

Clerk  of  court  as  trustee  of  money  paid 
Into  court,  see  Clerk  of  Courts,  S  34. 

37.  (1899.)  Honey  paid  to  the  clerk  of 
the  district  court  by  referees  In  partltlrai 
proceedings,  in  obedience  to  an  order  di- 
recting the  money  to  be  brought  into  court. 
Is  received  by  sutih  clerk  in  his  official 


capacity.  Difks  v.  Juel  69  Neb.  353  (80  N. 
W.  1045). 

ConclusiveneM  of  Judgment. 

38.  (1906.)  The  Judgment  of  the  court, 
imappealed  from.  In  a  suit  for  partition  of 
real  estate,  fixing  the  shares  of  the  inter- 
ested parties  and  making  partition  of  the 
land,  Is  final,  and  the  parties  thereto  are 
estopped  from  claiming  a  greater  Interest, 
even  though  the  proceedings  of  the  court 
were  irregular  and  the  shares  of  the  par- 
ties determined  according  to  the  provisions 
of  an  unconstitutional  act  of  the  legislature. 
Btaats  V.  Wilson,  76  Neb.  204  (107  N.  W. 
230). 

■  Collateral  attack. 
3d.  (1903.)  A  decree  of  partition,  where 
the  court  has  Jurisdiction  of  all  parties,  and 
assigns  with  proper  findings  their  several 
shares,  is  final  and  conclusive  In  any  col- 
lateral proceeding  as  to  the  title  then  held 
by  each  of  the,  parties.  Curtis  v.  Zutavem, 
67  Neb.  183  (93  N.  W.  400), 

Effect  of  acceptance  under  decree. 

40.  (1898.)  Where  one  accepts  lands 
awarded  to  him  by  the  provlsimis  of  a  con- 
sent decree  partitioning  realty,  he  thereby 
ratifies  the  entire  decree;  and  he  may  not 
hold  his  lands  and  be  relieved  from  the 
burdens  imposed  by  such  decree.  Clark  v. 
Charles,  56  Neb.  202  (75  N.  W.  663). 

Appointment  of  referee. 

41.  (1873.)  The  district  court  has  au- 
thority, in  proceeding  in  partition,  to  ap- 
point a  referee  to  take  an  account  of  rents 
and  profits,  as  well  as  three  referees  to 
make  partition  of  the  premises.  MiUs  v. 
MUler,  3  Neb.  87. 

Aeoonntlng  by  referees. 

42.  (1892.)  Referees  are  subject  to  the 
jurisdiction  of  the  district  court,  and  It  may 
require  them  to  account  for  funds  arising 
from  partition  sales  and  improperly  with- 
held by  them.  FvXter  v.  Ryan,  34  Neb.  183 
(51  N.  W.  756). 

43.  (1903.7  When  an  action  in  partition 
Involves  an  accounting  of  transactions  be- 
tween the  parties  extending  over  a  long 
series  of  years  it  Is  the  duty  of  the  trial 
court,  by  himself  or  a  referee,  to  state  the 
account,  giving  the  Items  or  classes  (tf  items 
and  sums  predlted  and  charged  to  the  re- 
spective parties  and  the  facts.  In  bis  opinion, 
affording  a  reason  therefor,  so  that  the  su- 
preme court  may  form  a  Judgment  as  to 
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whether  the  conclusion  reached  I0  justified 
b7  the  law  and  the  evidence.  Hanaon  v.  Bat^ 
$on,  4  Unof.  880  (97  N.  W.  23). 

AllowiuLM  of  attoxneys'  tees. 

44.  (1S99.)  The  plalntlfl's  attorney's 
fees  are  not  taxable  as  costs  in  an  action 
for  partition  where  the  proceedings  are 
adversarr,  Oliver  v.  Lanting,  67  Neb.  362 
(77  N,  W.  802). 

45.  (1906.)  An  allowance  of  attorneys' 
tees  tor  services  on  behalf  of  a  referee  in 
partition  Is  Improper,  since  such  services 
should  ordinarily  be  performed  by  the  at- 
torneys employed  generally  in  the  case. 
Johnson  V.  Emerich,  74  Neb.  303  (104  N.  W. 
169). 

46.  (1906.)  A  partition  proceeding  la 
one  for  the  benefit  of  all  the  parties  In 
interest,  and.  where  such  proceedings  are 
amicable  It  Is  proper  for  the  trial  court 
to  allow  the.  attorneys  conducting  the  pro- 
ceedings a  reasonable  attorney's  fee,  and 
to  require  the  payment  of  the  same  by  the 
parties  In  proportion  to  their  Interest  In  the 
property  Involved.  Johnson  v,  Emerick,  74 
Neb.  303  (104  N.  W.  169). 

47.  (1905.)  The  general  rule  Is  that  In 
a  partition  proceeding,  where  sudi  proceed- 
ing is  adversary,  counsel  fees  may  not  be 
taxed  against  the  entire  estate,  and  while 
in  such  cases,  where  Infants  are  parties, 
considerable  latitude  has  been  given  to  the 
discretion  of  trial  courts,  yet  where  the  ap- 
pointment of  a  guardian  ad  litem  is  not  a 
mere  formal  one,  but  Is  .  for  the  purpose  of 
conducting  the  litigation  on  behalf  of  the 
wards,  and  such  wards  choose  to  make  the 
proceeding  an  adversary  one,  the  guardian's 
fees  should  be  charged  against  their  por- 
tion of  the  estate,  and  not  taxed  as  part  of 
the  costs  of  the  case.  Fiscu*  v.  Wilson,  74 
Neb.  444  (104  N.  W.  856). 

Sale  of  premises. 

48.  (1903.)  The  referees  In  partition 
are  not  required  to  procure  certificates  of 
Incumbrances,  and  have  the  lands  ap- 
praised, as  In  case  of  a  sale  by  the  sheriff 
on  execution,  nor  Is  it  essential  to  the 
validity  of  such  sale  that  the  report  of  the 
clerk,  as  to  incumbrances  required  by  sec- 
tion 819,  code  of  civil  procedure,  or  the 
order  therefor,  should  be  made  before  sale. 
BcMck  V.  Wftiteomb,  68  Neb.  784  (94  N. 
W.  1023). 


Bight  of  purchaser  at  sale. 

49.  (1899.)  When,  after  real  estate  has 
been  sold  under  a  decree  In  partiUcm,  the 
purchase-money  has  been  paid  Into  court, 
but  before  the  delivery  of  the  deed  one  of 
the  parties  to  the  suit  Injures  or  removes 
fixtures  which  passes  by  the  sale,  the  pur- 
chaser may  have  the  same  rescinded,  or,  at 
his  election,  the  court  may.  In  the  partition 
suit,  award  blm  compensation  for  damages 
sustained,  out  of  the  share  of  the  purchase- 
money  in  its  bands  belonging  to  the  trans- 
gressing  party.  Oliver  v.  Lansing,  59  Neb. 
219  (80  N.  W.  829). 

Sufficiency  of  evidence. 

50.  (1890.)  A  finding  and  Judgment  In 
an  action  for  partition  sustained  by  the 
evidence.  Recleewev  v.  Waltemath,  28  Neb. 
492  (44  N.  W.  659). 

51.  (1896.)  A  decree  partitioning  a  bait 
section  of  land  into  tour  equal  parts  and 
assigning  to  a  widow,  as  her  dower  Interest, 
the  homestead  eighty-acre  trac^  and  to 
each  of  three  children  eighty  acres  of  the 
land,  held  sustained  by  the  evld«ioe. 
Schroder  v.  Schroder,  48  Neb.  864  (67  N. 
W.  856). 

52.  (1899.)  Evidence  in  action  for  par^ 
titlott  held  InsiUBclent  to  sustain  the  Judg- 
ment. Oliver  V.  Lansing,  59  Neb.  219  (80 
N.  W.  829). 

53.  ( 1902. )  Evidence  examined,  and 
held  that  all  proper  allowances  for  taxes 
were  made.  JolUffe  v.  MaxweU,  3  Unot.  244 
(91  N.  W.  663). 

Waiver  of  irregularities. 

53a.  (1901.)  A  defendant  in  partition 
does  not  waive  irregularities  In  proceedings 
by  waiving  a  Jury  and  proceeding  to  trial. 
Schimpf  V.  Jthodewald,  62  Neb.  105  (86  N.  W. 
908). 

Beview. 

64.  (1872.)  A  Judgment  In  parUon  made 
upon  report  of  referees  that  the  property 
cannot  be  divided,  and  directing  a  sale,  and 
a  report  of  the  referees  in  making  the  sale, 
but  reserving  the  confirmation  and  making 
of  deeds  to  the  purchaser  until  the  coming 
in  of  the  report,  Is  not  so  far  final  as  to  sup- 
port an  api;>eal  to  the  supreme  court  MUU 
V.  Miller,  2  Neb.  299. 

55.  (1894.)  Where  the  court  finds  on  the 
trial  of  the  issues  that  partition  cannot  be 
made,  and  In  confirming  the  interests  of 
the  parties  orders  a  sale  of  the  land,  the 
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Judgment  Is  erroneous,  but  will  not  be  re- 
versed on  error  In  absence  of  a  complaint 
by  motion  for  a  new  trial  and  petition  in 
error  that  the  proceeding  was  irregular. 
Burke  V.  CunningJiam.  42  Neb.  645  (60  N. 
W.  903). 

56.  (1896.)  Where  plainUtf  In  his  peti- 
tion prays  tor  partition  of  land,  or  for  a 
sale  thereof  in  case  It  cannot  be  divided,  a 
record  showing  that  a  demurrer  to  the 
answer  was  sustained^  and  merely  reciting 


"judgment  of  partition  as  prayed  for  in  the 
petition,"  does  not  disclose  a  final  judg- 
ment. Atwood  V.  Attcood,  45  N'eb.  201  (63 
N.  W.  263). 

«7.  0901.)  In  an  action  for  partition 
the  defendant  in  posesslon,  claiming  ad- 
versely to  the  plaintiff,  will,  by  waiving  a 
Jury  and  participating  la  the  trial,  waive  an 
irregularity  In  the  procedure  in  this  respect. 
8<ihimpf  V.  RhoOewatd,  62  Neh.  X06  (86  N. 
W.  908). 
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